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In  General  ATTACHMENT.  The  Affidavit. 

5.  Dissolution  by  Giving  Bond,  84. 

a.  Bail  Bond,  84. 

b.  Delivery  Bond,  86. 

6.  Causes  of  Dissolution  Arising  Subsequent  to  the  Attach' 

ment,  87. 

a.  Bankruptcy  or  Insolvency  of  the  Defendant,  87. 

b.  Death  of  the  Defendant,  90. 
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As  to  Attachment  in  Admiralty,  see  article  ADMIRALTY,  Vol.  I.,  p.  249. 
Amendment  of  Attachment  Proceedings,  see  article  AMENDMENTS, 

Vol.  I.,  p.  675. 
Appearance  in  Attachment  Proceedings,  see  article  APPEARANCES, 

Vol.  II.,  p.  608. 
Issuance  and  Dissolution  of  Attachments  in  Chambers  and  Vacation, 

see  article  CHAMBERS  AND  VACATION. 
Appeals  from  Orders  and  Judgtnents  in  Attachment  Proceedings,  see 

article  APPEALS,  Vol.  II.,  pp.  118, 119. 

I.  In  General. — The  right  to  attach  on  mesne  process  is  an 
extraordinary  power  given  by  statute  against  common  right,  and 
no  title  can  be  acquired  by  its  exercise  except  by  a  strict  com- 
pHance  with  the  terms  of  the  statute,  unless  the  rigor  of  the  rule 
is  relaxed  by  statutes  of  jeofails  or  by  legislative  enactment 
requiring  a  liberal  construction  of  the  attachment  law.* 

II.  The  Aefidavit— 1.  A  Statutory  Requirement. — In  all  of  the 
states  except  Connecticut,  Maine,  Massachusetts,  New  Hampshire, 
and  Vermont,  and  in  all  of  the  territories,  it  has  been  specially 
provided  by  statute  that  no  attachment  shall  issue  until  an 
aflfidavit  alleging  the  necessary  facts  or  grounds  for  the  attach- 
ment has  been  made  by  the  proper  party.* 

1.  Sanford  v.  Pond,  37  Conn.  590;  era!  rule,  statutes  providing  for  attach- 
Blair  v.  Smith,  114  Ind.  114;  Camp-  ment  are  strictly  construed.  Elliott 
bell  V.  Hall,  i  Kan.  48S;  Bergh  v.  v.  Jackson,  3  Wis.  649;  Hynson  v. 
Jayne,  7  Martin,  N.  S.  (La.)  610;  Er-  Taylor,  3  Ark.  552;  Shirley  t/.  Owners 
win  V.  Commercial,  etc..  Bank,  12  of  Steamer,  5  La.  Ann.  260;  Force  v. 
Rob.  (La.)  227;  Purdee  v.  Cocke,  18  Hubbard,  26  Ga.  289;  Moore  v.  Ham- 
La.    482;  Lacy   V.    Kenley,    3   La.   16;  ilton,  7  111.  429. 

Putnam  v.  Grand  Gulf  R.,  etc.,  Co.,  3  For  a  full  discussion  of  the  right  to 

Rob.    (La.)   232;    Freer   v.    White,  91  and   grounds   for  an  attachment,  the 

Mich.   74;    Borland  v.   Kingsbury,   65  property  rights  affected,  the   liability 

Mich.  59;  Pierse  v.  Smith,  i  Minn.  82;  incurred   by  oflicers  and  parties,  etc., 

Garrison  v.    Marshall,    44   How.    Pr.  see    Am.    &    Eng.    Encyc.     Law,    tit. 

(N.  Y.  Supreme  Ct.)  193;  Trow's  Print-  Attachment. 

ing,  etc.,    Co.   v.   Hart,  60   How.   Pr.  2.   Alabama. — Code  1886,  §  2932. 

(N.  Y.  C.  PI.)  190;  Wando  Phosphate  Arizona. — Rev.    Stat.,  tit.    4,    c.    I, 

Co.  V.  Rosenberg,  31  S.  Car.  301;  Deer-  pars.  40,  47. 

ing  V.  Warren  (S.  Dak.,    1890),  44  N.  Arkansas. — Digest  of  the   Statutes, 

W.   Rep.   1068;  Wooster  v.  McGee,  i  c.  9,^310. 

Tex.   17;   U.  S.  Baking  Co.  v.  Bach-  California. — Code  Civ.  Pro.,  §  538. 

man,  38  W.  Va.  84;  Whitney  v.   Bru-  Colorado.  —  Mill's    Annot.     Stat.    § 

nette,  15  Wis.  61.  2700. 

Strict  Construction. — In  the  absence  Dakota. — Code  1885,  §  199. 

of  legislation  prescribing  a  more  lib-  Delaware. — Rev.  Code,  c.  104,  §  i. 
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Effect  of  Its  Omission. 


2.  Effect  of  Failure  to  Give  Required  Affidavit. — The  statutory  re- 
quirement of  the  affidavit  is  a  jurisdictional  one,  and  consequently 
its  omission  will  render  all  subsequent  proceedings  void,  in  the 
absence  of  any  saving  provision  in  the  statute  to  the  contrary.* 

Illinois. — Inman  v.  Allport,   65   111. 
540. 
Iowa. — Stadlert/.  Parmilee,  10  Iowa 

23- 

Michigan.  —  Hewitt  v.  Terry,  56 
Mich.  591;  Goodrich  v.  Burdick,  26 
Mich.  39;  Burnside  v.  Davis,  65  Mich. 
74;  Wright  t'.  Warner,  i  Dougl.  (Mich.) 

384. 

Mississippi. — Carlisle  v.  Gunn,  68 
Miss.  243. 

New  York. — Castellanos  v.  Jones,  5 
N.  Y.  164;  Garrison  v.  Marshall,  44 
How.  Pr.  (N.  Y.  Supreme  Ct.)  193; 
Zeregaz'.  Benoist,  7  Robt.(N.  Y.)  199; 
Miller  v.  Brinkerhoff,  4  Den.  (N.  Y.) 
118;  Staples  V.  Fairchild,  3  N.  Y.  41; 
Furman  v.  Walter,  13  How.  Pr.  (N. 
Y.  Supreme  Ct.)  349;  Skiff  v.  Stewart, 
39  How.  Pr.  (N.  Y.  Super.  Ct.)  385. 

Ohio. — Endel  v.  Leibrock,  33  Ohio  St. 

254- 

Pennsylvania. — Biddle  v.  Black,  99 
Pa.  St.  380. 

South  Dakota. — Deering  v.  Warrep 
(S.  Dak.,  1890),  44  N.  W.  Rep.  1068. 

Tennessee.  —  Maples  v.  Tunis,  11 
Humph.  (Tenn.)  108.  See  also  Sulli- 
van V.  Fugate,  i  Heisk.  (Tenn.)  20. 

Wisconsin. — Whitney  v.  Brunette, 
15  Wis.  61. 

In  New  York,  if  there  is  sufficient 
substance  in  the  affidavit  to  give  the 
court  of  first  instance  jurisdiction  to 
award  the  attachment,  its  exercise  of 
discretion  therein  is  not  reviewable  by 
the  Court  of  Appeals.  National  Park 
Bank  v.  Whitmore,  104  N.  Y.  297.  See 
also  Buell  v.  Van  Camp,  119  N.  Y. 
160. 

Validity  of  Judgment. — It  has  been 
held,  however,  that  irregularities  in 
an  attachment  are  not  fatal  to  the 
judgment,  and  so  do  not  affect  the 
validity  of  an  execution  thereon  which 
is  fair  on  its  face.  Skinner  v.  Moore, 
2  Dev.  &  B.  (N.  Car.)  138.  See 
also  Nesqually  Mill  Co.  v.  Taylor,  i 
Wash.  Ter.  i;  Parmer  v.  Ballard,  3 
Stew.  (Ala.)  326;  Dow  v.  Whitman,  36 
Ala.  604;  Norcross  v.  Nunan,  61  Cal. 
641;  Bryant  v.  Hendee,  40  Mich.  543; 
Bollinger  v.  Gtallagher,  144  Pa.  St. 
205;  Moore  v.  Mauck,  79  111.  391;  Rus- 
sell V.  Work,  35  N.  J.  L.  316.  But  the 
authorities  on  this  point  are  confiict- 


District  of  Columbia. — Cogley's  Di- 
gest 1892,  p.  78,  §§  16,  24. 

Florida.— Rev.  Stat.  1892,  §  1641. 

Georgia.— Code  1882,  §  3265. 

Illinois. — Rev.  Stat.  1889,  c.  il,  §  2. 

Indiana.— Rev.  Stat.  1888,  §916. 

Iowa.— Rev.  Stat.  1888,  55  4165. 

Kansas. — Gen.  Stat.  1889,  §  4274- 

Kentucky. — Gen.  Stat.  c.  66,  §  5. 
And  see  Bullitt's  Ky.  Code  of  Prac- 
tice, 1876. 

Louisiana. — Voorhies'  Rev.  Laws, 
§§  103-106. 

Maryland. — Pub.  Gen.  Laws  1888, 
art.  9,  §  4. 

Michigan. — Howell's  Annot.  Stat. 
1892.  §  7987. 

Minnesota. — Stat,  of  Minnesota  1S91, 
§  4607. 

Mississippi. — Annotated  Code  1892, 
c.  9,  §  129. 

Missouri. — Rev.  Stat.  1889  §§  525, 
526. 

Nebraska. — Compiled  Stat.  1889,  § 
199. 

New  Jersey. — Revision  of  N.  J.  1709- 
1877,  p.  42.  §§  I,  2. 

New  Mexico. — Gen.  Laws  1882,  c.  31, 
§  I,  pars.  2,  3. 

New  York. — Throop's  Annot.  Code 
Civ.  Pro.  1892,  §§  636,  639. 

Nevada. — Gen.  Stat.  1885,  §  3146. 

North  Carolina. — Code  1883,  §349. 

Ohio. — Rev.  Stat.  1892,  §  5522. 

Oregon.  —  Hill's  Annot.  Laws  1887,  § 

145- 

Pennsylvania. — Brightly  Purdon's 
Digest  1894,  p.  70,  §  72. 

Rhode  Island.— Puh.  Stat.  18S2,  §§  12, 
15- 

South  Carolina. — Gen.  Stat.  1871, 
p.  571.  §  22. 

Tennessee. — Code  1884,  §  4210. 

Texas. — Rev.  Stat.  1879,   arts.    152, 

153.  159- 

Utah. — Compiled  Laws  1888,  §  3309. 

Virginia. — Code  1887,  §  2959. 

Washington. — Hill's  Annot.  Stat., 
etc.,  1891,  §  289. 

West  Virginia. — Code  1891,  p.  479, 
§  193. 

Wisconsin. — Sanborn  &  Merryman's 
Annot.  Stat.  1889,  §  2731. 

Wyoming. — Rev.  Stat.  1887,  §  2870. 

1.  Idaho. — Murphy  v.  Montaudon,  2 
Idaho  1048. 
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When  to  be  Made. 


3.  When  to  be  Made. — The  affidavit  alleging  the  facts  or 
grounds  on  which,  under  the  statute,  the  attachment  is  authorized 
should  be  made  prior  to  or  contemporaneous  with  the  issue  of 
the  writ.* 


ing.  Willetts  v.  Ridgway,  9  Ind.  367; 
Hargardine  v.  Van  Horn,  72  Mo.  370; 
Nachtrieb  v.  Stonei,  i  Colo.  424 — the 
last  two  cases  cited  being  especially 
useful.  See  also  Reitz  v.  People,  77 
111.  518;  Alexander  v.  Haden,  2  Mo. 
228. 

Who  may  Object. — An  attachment  is- 
suing without  the  affidavit  required 
by  law  will  be  abated  on  the  plea  of 
the  defendant,  Wright  v.  Smith,  66 
Ala.  545;  and  of  the  defendant  alone, 
Jones  V.  Pope,  6  Ala.  154.  In  the  ab- 
sence of  fraud  or  collusion  no  objec- 
tion on  account  of  irregularities  can 
be  raised  by  a  stranger  to  the  suit. 
Scrivener  z/.  Dietz,  68  Cal.  i;  Harvey 
V.  Foster,  64  Cal.  296;  Leppel  v.  Beck 
(Colo.  App.,  1892),  31  Pac.  Rep.  185; 
Moresi  v.  Swift,  15  Nev.  215;  Russell 
V.  Work,  35  N.  J.  L.  316;  Steinam 
V.  Gahwiler  (Tex.  Civ.  App.,  1895), 
30  S.  W.  Rep.  472 — compare  Everett 
V.  Carleton,  85  Me.  397;  though  he 
be  a  creditor  of  the  defendant,  and 
issues  and  levies  an  attachment  on 
the  same  property  subsequently, 
Kirkman  v.  Patton,  19  Ala.  32;  Ex  p. 
Perry  Stove  Co.  (S.  Car.,  1895),  20  S. 
E.  Rep.  980;  Fridenberg  v.  Pierson, 
18  Cal.  152,  an  excellent  case. 

Part  of  the  Record. — The  affidavit  is  a 
part  of  the  record.  Staples  v.  Fair- 
child,  3  N.  Y.  41;  Shivers  v.  Wilson, 
5  Har.  &  J.  (Md.)  130;  Ford  v.  Wood- 
ward, 2  Smed.  &  M.  (Miss.)  260; 
Maples  V.  Tunis,  11  Humph.  (Tenn.) 
108;  Conrad  z/.  M'Gee,  9  Yerg.  (Tenn.) 
428;  Watt  V.  Carnes,  4  Heisk.  (Tenn.) 
532;  Goss  V.  Boulder  County,  4  Colo. 
468.  If  no  affidavit  appears  in  the 
record  it  has  been  held  that  no  evi- 
dence, except  perhaps  in  the  case  of 
loss  or  destruction,  is  admissible  to 
prove  that  one  was  made.  Bond  v. 
Patterson,  i  Blackf.  (Ind.)  34.  But 
the  absence  of  the  affidavit  from  the 
record  cannot  be  objected  to  in  a  col- 
lateral proceeding.  Biggs  v.  Blue,  5 
McLean  (U.  S.)  148;  Sloan z/.  Mitchell, 
84  Mo.  546. 

References  to  Other  Affidavits  on  file 
in  the  office  of  the  clerk,  where  no  ex- 
tracts from  them  are  given,  will  not 
aid  an  affidavit  otherwise  insufficient. 
Wilmerding  v.  Cunningham,  65  How. 


Pr.  (N.  Y.  Supreme  Ct.)  344.  See  also 
Moore  v.  Richardson,  3  How.  Pr.,  N. 
S.  (N.  Y.  Supreme  Ct.)  238. 

An  Unwritten  Affidavit  for  an  attach- 
ment is  unknown  to  the  law.  Windley 
V.  Bradway,  77  N.  Car.  333.  And 
where  the  statute  required  the  peti- 
tion to  be  supported  "  by  affidavit  or 
testimony,"  it  was  held  that  mere  oral 
testimony  could  not  be  heard  or  con- 
sidered.    Loeb  V.  Smith,  78  Ga.  504. 

Petition  as  Affidavit.  —  A  petition 
sworn  to  and  containing  the  allega- 
tions required  in  an  affidavit  has  been 
held  sufficient  without  the  filing  of  a 
separate  affidavit.  Scott  v.  Doneghy, 
17  B.  Mon.  (Ky.)32i;  Shaffer  v.  Sund- 
wall,  33  Iowa  579;  Loeb  v.  Smith,  78 
Ga.  504;  Miller  v.  Chandler,  29  La. 
Ann.  88;  Watts  v.  Harding,  5  Tex.  386; 
Whitemore  v.  Wilson,  i  Tex.  Unrep. 
Cas.  218;  Gray  v.  Sheridan  Electric 
Light  Co.,  5  Month.  L.  Bull.  (N.  Y.)  22. 

Affidavit  as  a  Petition. — But  an  affi- 
davit cannot  perform  the  office  of  a 
petition.  Garrett  v.  Taylor  (Ga., 
1S92),  14  S.  E.  Rep.  869. 

One  Affidavit  Sufficient. — In  an  action 
commenced  by  attachment,  one  affi- 
davit stating  all  the  facts  necessary  to 
procure  a  writ  of  attachment  and  an 
order  of  publication  will  be  sufficient 
for  both  purposes.  Burnett  v.  Mc- 
Cluey,  92  Mo.  230.  And  the  same  af- 
fidavit may  be  read  in  support  of  ap- 
plications by  separate  plaintiffs  for 
attachments  against  the  same  ab- 
sconding debtor,  Hallock  v.  Van 
Camp  (Supreme  Ct.),  8  N.  Y.  Supp. 
588;  or  in  support  of  a  second  attach- 
ment by  the  same  plaintiff,  Mojar- 
rietta  v.  Saenz,  So  N.  Y.  551;  Acker  v. 
Jackson,  3  How.  Pr.,  N.  S.  (N.  Y.  Su- 
preme Ct.)  160. 

Lost  Affidavit. — Where  the  affidavit 
had  been  lost,  it  was  held  that  one 
might  be  substituted  on  the  applica- 
tion of  the  sureties  to  the  attachment. 
Exp.  Simpson,  7  Ala.  S42.  See  also 
Bond  V.  Patterson,  i  Blackf.  (Ind.)  34. 

1.  Wright  V.  Smith,  66  Ala.  545; 
Watts  V.  Womack,  44  Ala.  605; 
Simpson  v.  Knight,  12  Fla.  144.  See 
also  Gould  V.  Bryan,  3  Bosw.  (N.  Y.) 
627. 

And    where    the    writ   was    issued 


The  Afadavit. 


A  TTA  CUM  EN  T.        Before  Whom  to  be  Made. 


4.  Before  Whom  to  be  Made. — An  affidavit  for  the  issue  of  a  writ 
of  attachment  may  be  made  before  any  officer  having  authority 


ten  days  before  the  affidavit  was  made, 
the  proceedings  were  held  void. 
Buckley  v.  Lowry,  2  Mich.  418. 

In  Stevens  v.  Middleton,  26  Hun 
(N.  Y.)  470,  it  was  held  not  necessary 
that  the  affidavit  should  state  that  the 
action  had  been  actually  commenced, 
or  that  the  summons  had  been  issued. 

There  is  no  objection  to  the  prepa- 
ration of  all  the  papers  requisite  to 
the  writ  of  attachment  before  or  at  the 
same  time  the  complaint  is  prepared, 
provided  the  undertaking  and  affidavit 
be  not  filed  in  advance  of  the  com- 
plaint, and  the  writ  be  not  issued 
before  the  summons  and  service  of  a 
copy  of  the  complaint.  Wheeler  v. 
Farmer,  38  Cal.  203. 

Laches  in  Issuing  Writ.  —  But  in 
many  cases  attachments  have  been 
issued  on  affidavits  made  some  time 
before  the  issue  of  the  writ.  Thus 
in  Adams  v.  Lockwood,  30  Kan. 
373,  where  an  affidavit  was  sworn  to 
eighteen  days  before  it  was  filed  or 
the  action  commenced,  the  court  held 
that  the  intervening  time  was  not  of 
itself  so  great  as  necessarily  to  com- 
pel the  discharge  of  the  attachment, 
where  the  charge  in  the  affidavit  was 
of  some  fact  which,  having  occurred, 
was  not  subject  to  change,  as,  for 
instance,  an  allegation  that  the  debt 
was  fraudulently  contracted.  And 
in  Graham  v.  Bradbury,  7  Mo.  281, 
a  lapse  of  several  days  between  the 
date  of  the  affidavit  and  the  issue 
of  the  writ  was  not  held  sufficient  to 
sustain  a  motion  to  quash.  See  also 
O'Neil  V.  New  York,  etc.,  Min.  Co., 
3  Nev.  141;  Campbell  v.  Wilson,  6 
Tex.  379;  Wright  v.  Ragland,  18 
Tex.  289;  Lewis  v.  Stewart,  62  Tex. 
352.  But  in  general  the  affidavit 
should  be  made  within  a  reasonable 
time  of  the  issue  of  the  writ;  and 
what  is  a  reasonable  time  depends  on 
the  circumstances  of  the  case,  less 
time  being  allowed  where  the  affiant 
lives  within  than  where  he  lives  out- 
side the  jurisdiction  of  the  court. 
Foster  v.  Illinski,  3  111.  App.  345. 

Such  delay  between  the  several 
steps  of  the  proceeding  as  fairly  to 
induce  the  presumption  that  the  proc- 
ess of  the  court  is  abused,  or  used 
oppressively,  or  that  the  cause  of 
the  attachment  may  not  be   existent 


when  the  writ  is  sued  out,  may  be 
ground  for  setting  aside  the  whole 
proceeding.  Unless,  however,  there 
are  these  strong  features,  the  pro- 
priety of  the  proceedings  ought  to  be 
tested  by  plea  in  abatement,  on  trial 
of  which  the  question  is  whether  the 
attachment  was  wrongfully  sued  out  at 
the  time  of  its  issuance;  and,  if  the 
condition  of  things  was  changed  be- 
tween the  date  of  the  affidavit  and  the 
issuance  of  the  attachment,  the  de- 
fendant could,  under  the  issue  joined 
upon  his  plea  in  abatement,  avail 
himself  of  the  altered  condition  of 
things  in  reference  to  the  ground  of 
attachment  as  set  forth  in  the  affidavit. 
McClanahan  v.  Brack,  46  Miss.  246. 

Michigan. — Where  the  statute  re- 
quired the  affidavit  to  show  that  the 
facts  sworn  to  existed  at  the  time  of 
the  application  for  the  writ,  an  affi- 
davit was  held  void  which  was  sworn 
to  on  a  day  previous  to  the  issuing 
of  the  writ.  Drew  v.  Dequindre,  2 
Dougl.  (Mich.)  93;  Wilson  z/.  Arnold, 
5  Mich.  98;  Fessenden  v.  Hill,  6  Mich. 
242;  and  it  was  held  to  make  no 
difference  that  the  party  or  his  agent 
resided  at  a  distance  from  the  office  of 
the  clerk  issuing  the  writ,  and  that  the 
affidavit  was  transmitted  to  the  clerk 
as  soon  as  practicable  by  the  usual 
course  of  mail,  Wilson  v.  Arnold,  5 
Mich.  98. 

But  it  is  now  provided  by  Howell's 
Ann.  Stat.  Mich.  1882  that  the  affidavit 
shall  not  be  deemed  insufficient  by 
reason  of  the  intervention  of  a  day 
between  the  date  of  the  jurat  and  the 
issuing  of  the  writ,  and  when  the 
person  making  the  afl5davit  resides  in 
any  other  county  in  this  state  than 
that  in  which  the  writ  of  attachment 
is  to  issue,  one  day's  time  for  every 
thirty  miles  of  travel,  by  the  usual 
post  route  from  the  residence  of  such 
person  to  the  place  from  which  the 
writ  shall  issue,  shall  be  allowed  be- 
tween the  date  of  such  jurat  and  the 
issuing  of  the  writ.  Construing  this 
statute,  it  has  been  held  that  the  time 
does  not  begin  to  run  until  the  expira- 
tion of  the  day  on  which  the  affidavit 
is  executed,  and  consequently  the 
writ  may  issue  on  the  day  after  the 
intervening  day.  Horton  v.  Monroe, 
98  Mich.  195. 


The  Affidavit. 


ATTACHMENT, 


The  Affiant. 


to  take  and  certify  affidavits  generally.*     See  article  Affidavits, 
Vol.  I.,  p.  328. 

5.  The  Affiant — statutory  Provisions. — In  most  of  the  states  the 
statutes  regulating  attachments  provide  that  the  affidavit  may  be 
made  by  the  plaintiff,  or  by  some  one,  as  his  attorney  or  agent,  for 
him.* 


1.  Wright  V.  Smith,  66  Ala.  545. 

Thus  where  an  affidavit  was  sworn 
to  before  a  person  not  authorized  to 
administer  oaths,  it  was  held  that  the 
whole  proceedings  were  void  for  want 
of  jurisdiction.  Greenvault  v.  Farm- 
er's, etc..  Bank,  2  Dougl.  (Mich.)  498. 
And  in  Evesson  v.  Selby,  32  Md.  340, 
it  was  held  that  the  court  before  which 
the  affidavit  was  made  must  be  a 
court  of  record,  and  must  be  proved 
to  be  so  by  the  certificate  of  the  clerk 
to  that  effect,  under  his  official  seal, 
the  absence  of  which  would  be  fatal 
upon  a  motion  to  quash.  See  also 
O'Farrell  v.  Heard,  22  Minn.  189, 
where  a  pretended  warrant  of  attach- 
ment issued  by  a  court  commissioner, 
but  which  was  neither  signed  nor 
sealed  by  the  clerk  of  the  court,  was 
held  void. 

Notarial  Seal. — But  in  Illinois  it  has 
been  held  that  an  affidavit  made  before 
a  notary  public  in  the  county  in  which 
the  suit  is  brought  need  not  be  under 
the  notarial  seal,  signature  alone  be- 
ing sufficient,  Stout  v.  Slattery,  12  111. 
162;  Rowley  v.  Berrian,  12  111.  198; 
Dyer  v.  Flint,  21  111.  80;  but  when 
the  affidavit  is  to  be  used  in  another 
county,  it  should  be  sealed,  Stout  v. 
Slattery,  12  111.  162. 

Clerk  of  Conrt. — In  Texas  clerks  of 
the  district  court  are  not  authorized  by 
law  to  administer  oaths  generally,  and 
an  affidavit  for  attachment  made  be- 
fore the  district  court  clerk  of  one 
county  in  an  attachment  instituted  in 
the  district  court  of  another  county  is 
insufficient.  GoldsoU  v.  Votaw,  i  Tex. 
Unrep.  Cas.  90. 

Need  not  be  before  Officer  Issuing  Writ. 
— The  affidavit  need  not  necessarily 
be  taken  before  the  officer  issuing  the 
writ.     Wright  v.  Smith,  66  Ala.  545. 

In  Another  State. — Thus  it  has  been 
held  that  an  affidavit  for  an  attachment 
in  aid  of  a  summons,  sworn  to  in 
another  state,  might  be  made  before 
a  notary  public  authorized  to  admin- 
ister oaths.  Mineral  Point  R.  Co.  v. 
Keep,  22  111.  9;  or  a  judge  of  a  court 
of  common  pleas,  Hays  v.  Bouthalier, 


I  Mo.  346;  or  a  justice  of  the  peace, 
Posey  t/.  Buckner,  3  Mo.  604,  where  it 
was  held  that  the  official  character  of 
the  justice  sufficiently  appeared  by  the 
certificate  of  the  clerk  of  the  county 
court  where  he  resided  that  he  was 
then  an  acting  justice,  duly  commis- 
sioned, etc.,  and  by  the  certificate  of 
two  of  the  commissioners  of  the  same 
county  to  the  official  character  of  the 
clerk. 

New  York  Code. — Under  §  844  of  the 
New  York  Code  Civ.  Pro.,  which 
provides  for  the  taking  of  affidavits 
outside  the  state  to  be  used  within  the 
state,  any  officer  authorized  by  the 
laws  of  New  York  to  take  and  certify 
the  acknowledgment  and  proof  of 
deeds  outside  the  state  to  be  recorded 
within  the  state,  is  authorized  to  take 
an  affidavit  outside  the  state  to  be 
used  in  an  action  in  the  state.  Ross 
V.  Wigg,  6  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  263,  the  same  case  also 
holding  that  where  the  affidavit  taken 
outside  the  state  was  accompanied  by 
a  certificate  of  the  clerk  of  a  court  of 
record  within  the  county  in  which  it 
was  taken,  that  the  signature  of  the 
judge  who  took  it  was  to  him  "  well 
known  to  be  the  autograph  signature 
of  such  judge,"  there  was  a  substan- 
tial compliance  with  the  statute  re- 
quiring a  certificate  of  the  clerk  that 
"  he  is  well  acquainted  with  the  hand- 
writing of  such  judge,  and  verily 
believes  his  signature  genuine." 

Disqualification  of  Officer.  —  But  a 
clerk  of  a  court  cannot  make  affidavit 
in  an  attachment  suit  before  his  own 
deputy.  Owens  v.  Johns,  59  Mo.  89. 
And  a  notary  public  who  is  an  attor- 
ney at  law  cannot  qualify  a  party 
to  an  affidavit  for  an  attachment,  and 
take  the  bond  and  issue  the  attach- 
ment, in  a  case  where  he  is  employed. 
Wilkowski  v.  Halle,  37  Ga.  678. 

2.  In  Alabama,  Arizona,  District 
of  Columbia,  Florida,  Georgia,  Illinois, 
Kansas,  Louisiana,  Minnesota,  Mon- 
tana, Afississippi,  Nebraska,  Ohio, 
Rhode  Island,  Tennessee,  Texas,  Vir- 
ginia, and  Wyoming  the  affidavit  may 
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The  Affidavit. 


ATTACHMENT, 


The  Affiant. 


In  a  few  of  the  states  the  statutes  do  not  designate  the  person 
by  whom  the  affidavit  shall  be  made;*  and  in  such  case  it  is  usually 
held  that  it  may  be  made  by  an  agent  of  the  plaintiff.*  Where, 
however,  the  statute  expressly  requires  the  affidavit  of  the  plain- 
tiff, no  other  affidavit  than  the  plaintiff's  will  authorize  the  attach- 
ment.' 

Agent  or  Other  Person  as  Affiant. — Where  the  statute  provides  for  the 


be  made  by  the  "plaintiff,  his  agent 
or  attorney."  See  citations  under  sec- 
tion II.,  A  Statutory  Requirement, 
supra. 

In  Colorado,  by  any  creditor  or  cred- 
ible person  for  him. 

In  Delaware  and  West  Virginia,  by 
the  plaintiff  or  some  credible  person. 

In  New  Jersey,  by  the  creditor,  or 
by  his  agent  or  attorney  if  he  be  ab- 
sent, or  a  nonresident. 

In  Arkansas,  Indiana,  Maryland, 
and  Michigan,  by  the  plaintiff,  or  some 
person  in  his  behalf. 

In  Iowa,  Oregon,  Washington,  and 
Wisconsin,  by  the  plaintiff,  or  any  one 
in  his  behalf. 

In  Pennsylvania,  by  the  plaintiff,  or 
any  other  person  for  him. 

In  Missouii  and  New  Mexico,  by  the 
plaintiff,  or  some  person  for  him. 

In  California,  Idaho,  Nevada,  and 
Utah,  by  or  on  behalf  of  the  plaintiff. 

"Attorney  " — The  phrase  "  agent  or 
attorney  "  includes  an  attorneyat  law. 
Austin  V.  Latham,  19  La.  88;  Clark  7/. 
Morse,  16  La.  575,  where  counsel  con- 
tended that  it  was  confined  to  attor- 
neys in  fact. 

But  where  no  authority  is  shown  by 
an  agent  for  making  the  oath  except 
that  he  was  employed  as  an  attorney 
at  law  in  another  state  to  bring  suit  to 
collect  the  debt,  and  the  affidavit  does 
not  show  that  services  out  of  that 
state  were  contemplated,  the  attach- 
ment will  be  dismissed.  Wetmore  f. 
Daffin,  5  La.  Ann.  496. 

A  resident  attorney,  however,  em- 
ployed to  bring  the  suit  may  make  the 
necessary  affidavit  without  special  au- 
thority therefor.  Hardie  v.  Colvin, 
43  La.  Ann.  851. 

"Credible  Person." — It  will  be  pre- 
sumed that  the  affiant  is  a  credible 
person  without  stating  the  fact  in  the 
affidavit.     Ruhl  v.  Rogers,  29  W.  Va. 

779- 

^^ Reputable" Equivalent  to  ' ' Credible. " 
— The  word  "reputable"  was  held 
equivalent  to  "  credible  "  in  Dronillard 
V.  Whistler,  29  Ind.  552. 


1.  New  yi?r/6.— Code  Civ.  Pro.,  §§ 
636,  639. 

North  Carolina.— Code  1883,  §  349. 

North  Dakota  and  South  Dakota. — 
Dakota  Code  1885,  §  199. 

South  Carolina. — Code  Civ.  Pro.,  § 
250. 

2.  So  held  under  the  New  York  Code 
Civ.  Pro.,  §636,  and  the  North  Caro- 
lina Code  Civ.  Pro.,  5^  349,  which  pro- 
vide that  "the  plaintiff  *  *  *  must 
show  by  affidavit,"  etc. 

New  York. — Mann  v.  Carter,  71 
Hun  (N.  Y.)  72;  Gribbon  v.  Ganss 
(Supreme  Ct.),  18  N.  Y.  Supp.  608  ; 
Marietta  First  Nat.  Bank,  etc.,  v. 
Bushwick  Chemical  Works,  119  N.  Y. 
645  ;  Hamilton  v.  Steck  (Supreme  Ct.), 
5  N.  Y.  Supp.  831  ;  Edick  v.  Green, 
38  Hun  (N.  Y.)  202  ;  James  v.  Rich- 
ardson, 39  Hun  (N.  Y.)  399  ;  Doctor 
V.  Schnepp,  7  Civ.  Pro.  Rep.  (N.  Y. 
City  Ct.)  144;  Mallary  v.  Allen,  15 
Abb.  N.  Cas.  (N.  Y.  City  Ct.) 
338. 

North  Carolina. — Bruff  v.  Stern,  8l 
N.  Car.  183  ;  Weaver  v.  Roberts,  84 
N.  Car.  493;  Sheldon  v.  Kivett,  no 
N.  Car.  408. 

And  under  the  South  Carolina  Code 
Civ.  Pro.,  §250,  providing  that  "the 
writ  may  be  issued  whenever  it  shall 
appear  by  affidavit  that,"  etc.  Guck- 
enheimer  v.  Libbey  (S.  Car.,  1S94), 
19  S.  E.  Rep.  999. 

And  in  South  Dakota,  under  Comp. 
Laws.  §  4995,  providing  that  "the 
warrant  [of  attachment]  may  issue 
upon  affidavit  stating,"  etc.  Harden- 
berg  V.  Roberts  (S.  Dak.,  1895),  61  N. 
W.  Rep.  1128. 

3.  Pool  V.  Webster,  3  Mete.  (Ky.) 
278;  Mantz  V.  Hendley,  2  Hen.  &  M. 
(Va.)  308.  Contra,  Flake  v.  Day,  22 
Ala.  133,  where  a  construction  of  the 
statute  which  would  exclude  an  affi- 
davit by  an  agent  was  deemed  to  be 
inconsistent  with  the  nature  and  de- 
sign of  the  law,  especially  in  view  of 
the  general  statutory  declaration  that 
the  "attachment  law  *  *  *  shall  not 
be  rigidly  construed." 


8 


The  Affidavit. 


ATTACHMENT. 


The  Affiant. 


making  of  the  affidavit  by  some  person  other  than  the  plaintiff, 
as  his  agent  or  attorney,  it  is  not  generally  necessary  that  it  should 
declare  that  the  affiant  is  the  agent  of  the  plaintiff,  or  expressly 
aver  that  he  makes  it  in  his  behalf.* 


1.  Rutledge  v.  Stribling,  26  111.  App. 
353;  Tessier  v.  Crowley,  16  Neb.  369; 
Reed  v.  Bagley,  24  Neb.  332;  Simpson 
V.  McCarty,  78  Cal.  175;  Mandel  v. 
Peet,  18  Ark.  236;  Fremont  Cultivator 
Co.  V.  Fulton,  103  Ind.  393;  Stringer 
V.  Dean,  61  Mich.  196;  Gilkeson  v. 
Knight,  71  Mo.  403;  Johnson  v.  Gilke- 
son, 81  Mo.  55;  Franklin  Sav.  Inst.  v. 
M.  &  M.  Bank,  i  Mete.  (Ky.)  159; 
Burnan  v.  Romans,  2  Bush  (Ky.)  192; 
Winchester  v.  Pierson  (Cincinnati 
Super.  Ct.),  3  W.  L.  J.  131;  Sutliff  v. 
Bank  of  Chenango  (Cuyahoga  Dist. 
Ct.),  I  W.  L.  M.  214. 

The  Authority  of  the  Agent  will  be 
presumed  in  the  absence  of  evidence  to 
the  contrary.  Baker  v.  Huddleston, 
3  Baxt.  (Tenn.)  i. 

In  Wisconsin  the  authority  of  the 
affiant  to  make  the  affidavit  for  attach- 
ment is  not  put  in  issue  by  a  traverse 
of  his  affidavit.  Eureka  Steam  Heat- 
ing Co.  V.  Sloteman,  67  Wis.  118. 

In  Louisiatta  it  was  held  that  on 
motion  for  dissolution  the  defendant 
has  a  right  to  demand  proof  of  the 
agent's  authority.  Shewell  v.  Stone, 
12  Martin  (La.')  3S6. 

Two  Plaintiffs.  —  Under  a  statute 
providing  that  "the  plaintiff  or  some 
one  in  his  behalf,"  etc.,  shall  make  the 
affidavit,  an  affidavit  by  one  of  two 
plaintiffs,  setting  out  that  affiant  be- 
lieves that  "  he"  ought  to  recover,  is 
not  fatally  defective.  Fairbanks  v. 
Loring,  4  Ind.  App.  451. 

But  where  the  affiant  deposed  that 
he  was  one  of  the  plaintiffs  named 
in  the  annexed  writ  of  attachment, 
which  writ  was  not  in  fact  attached, 
and  the  affidavit  failed  to  further  iden- 
tify the  plaintiffs,  it  was  held  to  be 
void.      Burnside  v.  Davis,  65  Mich.  74. 

Description  of  Affiant. — The  affiant 
should  be  described  in  the  affidavit  as 
agent  or  attorney.  Willis  v.  Lyman, 
22  Tex.  268;  Anderson  v.  Sutton,  2 
Duv.  (Ky.)  48S;  Manley  v.  Headley,  10 
Kan.  88.  See  also  Baker  v.  Hunt,  i 
Martin  (La.)  194.  Contra,  Winchester 
V.  Pierson  (Cincinnati  Super.  Ct.),  3 
W.  L.  J.  131,  though  a  defect  in  this 
particular  is  generally  amendable. 
Cassidy  v.  Fleak,  20  Kan.  54;  Tracy  v. 
Gunn,  29  Kan.  509. 


If  described  as  agent  of  the  plaintiff 
in  the  affidavit,  the  affiant  need  not 
swear  that  he  is  the  agent  or  attorney 
of  the  plaintiff.  White  v.  Stanley,  29 
Ohio  St.  423;  nor  that  he  makes  it  in 
behalf  of  the  plaintiff.  Smith  v.  Vic- 
torin,  54  Minn.  33S.  See  also  Murray 
V.  Cone,  8  Port.  (Ala.)  250. 

In  Wisconsin  it  has  been  held  that 
the  affidavit  for  an  attachment  must 
show  that  the  affiant  was  the  agent, 
attorney,  etc.,  of  the  plaintiff,  or  that 
the  affiant  made  the  affidavit  on  behalf 
of  the  plaintiff, or  it  is  defective.  Wiley 
V.  Aultman,  53  Wis.  560.  Thus  where 
the  affidavit  was  "J.  K.  on  behalf  of  I. 
S.,  being  duly  sworn,"  etc.,  it  was  held 
defective  because  the  affiant  had  not 
sworn  that  he  made  the  affidavit  on 
behalf  of  the  plaintiff.  Miller  v. 
Chicago,  letc,  R.  Co.,  58  Wis, 
310. 

And  in  Michigan  it  is  essential  that 
the  affidavit  shall  appear  upon  its  face 
to  have  been  made  either  by  the  plain- 
tiff or  by  some  person  in  his  behalf; 
and  an  affidavit  made  by  John  Bor- 
land, Sr.,  averring  an  indebtedness  to 
John  Borland,  Jr.,  in  whose  name  the 
writ  was  issued,  was  held  fatally  de- 
fective for  want  of  a  statement  that  it 
was  made  by  the  affiant  as  agent  or 
attorney  for  the  plaintiff  or  in  his  be- 
half. Borland  v.  Kingsbury,  65  Mich. 
59.  But  where  the  affiant  makes  oath 
that  he  is  the  agent  of  the  plaintiff, 
naming  him,  the  affidavit  sufficiently 
avers  such  agency.  Adams  v.  Kel- 
logg, 63  Mich.  105. 

The  Affidavit  is  not  a  Pleading  within 
the  meaning  of  a  code  provision  re- 
quiring an  agent  or  attorney  in  certain 
cases  to  state  in  his  affidavit  verifying 
a  pleading  "  why  such  verification  is 
not  made  by  the  party  himself." 
Johnson  v.  Laughlin,  7  Kan.  359. 

Affidavit  on  Behalf  of  Corporation. — 
An  affidavit  is  not  void,  although  pur- 
porting in  its  opening  clause  to  be 
that  of  a  corporation  plaintiff,  where 
it  sufficiently  appears  from  the  whole 
affidavit  that  it  is  the  oath  of  the 
agent  of  the  corporation,  and  that 
such  agent  in  fact  made  oath  thereto 
and  signed  it.  Moline  v.  Curtis  (Neb., 
1893),  57  N.  W.  Rep.  161. 
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And  where  the  affidavit  exactly  follows  a  form  prescribed  by 
the  statute,  it  is  not  open  to  attack  for  omitting  to  disclose  who 
the  plaintiff  is  or  that  the  affiant  is  the  agent  of  the  plaintiff.* 

6.  Form  of  the  Affidavit — a.  In  General — Langfuage  of  statute. — It 
is  generally  advisable  to  follow  the  exact  language  of  the  statute 
in  framing  the  affidavit,  since  that  is  always  sufficient.* 


1.  Robinson  v.  Hesser,  4  N.  Mex. 
144,  practically  overruling  Bennett  v. 
Zabriski,  2  N.  Mex.  7. 

2.  Alabama.  —  Harris  z/.  Clapp,  Minor 
(Ala.)  328;  Stowe  v.  Sewall,  3  Stew.  & 
P.  (Ala.)  67;  Peters  v.  Bower,  Minor 
(Ala.)  69. 

Arkansas. — Jones  v.  Buzzard,  2  Ark. 

415. 

California, — Wheeler  v.  Farmer,  38 
Cal.  203. 

Florida. — West  v.  Woolfolk,  21  Fla. 
189. 

Georgia. — Harrill  v.  Humphries,  26 
Ga.  514. 

Indiana. — Sweeny  v.  Cochran,  19 
Ind.  206. 

Iowa. — Branch  of  State  Bank  v. 
White,  12  Iowa  141;  Sherrill  v.  Fay,  14 
Iowa  292. 

Kansas. — Reyburn  v.  Brackett,  2 
Kan.  227. 

Kentucky.  —  Hardy  v.  Trabue,  4 
Bush  (Ky.)  644. 

Louisiana. — Clements  v.  Cassily,  2 
La  Ann.  567;  De  Poret  v.  Gusman, 
30  La.  Ann.  930;  Belden  v.  Read,  27 
La.  Ann.  103. 

Minnesota.  —  Curtis  v.  Moore,  3 
Minn. 29;  Kenney  z/.Goergen,  36  Minn. 
190;  Bigelow  V.  Chatterton  (District 
of  Minnesota),  51  Fed.  Rep.  (C.  C.  A.) 
614. 

Missouri. — Curtis  v.  Settle,  7  Mo. 
452. 

Montana. — Cope  v.  Upper  Missouri 
Min.,  etc.,  Co.,  i  Mont.  53. 

New  Mexico. — Robinson  v.  Hesser, 
4  N.  Mex.  144. 

New  York. — In  re  Marty,  2  Barb. 
(N.  Y.)436. 

Ohio. — Coston  v.  Paige,  9  Ohio  St. 
397;    Emmitt  v.    Yeigh,   12   Ohio   St. 

335. 

Oregon. —  Crawford  v.  Roberts,  8 
Oregon  324. 

Pennsylvania. — Sharpless  v.  Zeigler, 
92  Pa.  St.  467;  Hall  v.  Kintz,  2  Pa. 
Dist.  Rep.  615. 

Tennessee. — Lester  v.  Cummings,  8 
Humph.  (Tenn.)  385. 

Texas. — Barber  v.  Holder,  24  Tex. 
225;  Wright  V.  Ragland,  18  Tex.  289; 


Whitemore  v.  Wilson,  i  Tex.  Unrep. 
Cas.  218;  GoldsoU  v.  Votaw,  i  Tex. 
Unrep.  Cas.  90. 

IVest  Virginia.  —  Ruhl  v.  Rogers, 
29   W.  Va.  779. 

JVisconsin. — Klenk  v.  Schwahn,  19 
Wis.  iii;  Anderson  v.  Wehe,  58  Wis. 
615;  Mairet  v.  Marriner,  34  Wis.  582; 
Oliver  v.  Town,  28  Wis.  328. 

Not  Coextensive  with  Whole  Attach- 
ment Statute. — Where  the  affidavit  con- 
forms to  the  statute  prescribing  what 
it  shall  state,  it  need  not  show  the 
existence  of  conditions  required  by 
other  provisions  in  the  attachment 
law.  Thus  in  Mastin  v.  First  Nat. 
Bank,  65  Mo.  16,  the  court  said: 
"While  it  is  true  that  section  2  of 
the  Attachment  Act  prohibits  the  is- 
suance of  an  attachment  based  on  a 
demand  not  yet  due,  where  the  de- 
fendant is  a  nonresident,  yet  there  is 
no  statutory  requirement  that  the  affi- 
davit shall  allege  the  maturity  of  the 
demand ;  the  petition  in  this  case  shows 
the  demand  was  due,  and  this  is  suffi- 
cient." See  also  Pope  v.  Frank,  81  N. 
Car.  180;  Shadduck  v.  Marsh,  21  N. 
J.  L.  434. 

A  Proviso  in  the  Statute  was  held  to 
be  a  matter  of  defense  not  necessary 
to  be  mentioned  in  the  affidavit. 
Frantz  v.  Wendel,  28  Ind.  391. 

Prohfttive  Facts. — In  Nebraska,  Cali- 
fornia, and  Oregon  an  affidavit  setting 
forth  the  existence  of  the  grounds  of 
attachment  in  the  words  of  the  statute 
is  sufficient  to  support  the  writ,  even 
though  unaccompanied  by  any  facts 
showing  them  to  be  true.  Hilton  v. 
Ross,  9  Neb.  406;  Ellison  v.  Tallon,  2 
Neb.  15;  Tallon  v.  Ellison,  3  Neb.  63; 
Steele  v.  Dodd,  14  Neb.  496;  Peru 
Plow,  etc.,  Co.  V.  Benedict,  24  Neb. 
345;  Wheeler  z/.  Farmer,  38  Cal.  203; 
Crawford  v.  Roberts,  8  Oregon  324. 
But  in  the  last  two  cases  cited  the 
practice  in  those  states  was  distin- 
guished from  that  in  New  York  by  the 
circumstance  that  in  the  two  former 
states  the  issuance  of  the  writ  is  sim- 
ply a  ministerial  duty.  Where,  how- 
ever, the  probative  facts  are  required 
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Substantial  Compliance.— This,  however,  is  not  absolutely  necessary, 
for  if  the  words  of  the  affidavit  are  in  substantial  compliance  with 
the  terms  of  the  statute,  that  will  be  sufficient.  But  where  lan- 
guage other  than  that  of  the  statute  is  used  in  the  affidavit,  it 
should  be  clearly  and  substantially  equivalent  to  that  used  by  the 
statute.* 


to  be  alleged,  it  is  not  sufficient  for  the 
affidavit  to  state  that  the  defendant  has 
done  the  various  acts  which  authorize 
an  attachment;  the  facts  and  circum- 
stances must  be  stated.  Smith  v. 
Fogarty,  6  Civ.  Pro.  Rep.  (N.  Y.  City 
Ct.)  366.  See  also  Dunlevy  v.  Schartz, 
17  Ohio  St.  640;  Garner  v.  White,  23 
Ohio  St.  192;  Keigher  v.  McCor- 
mick,  II  Minn.  545. 

1.  Alabama. — Ware  v.  Todd,  I  Ala. 
igg;  Graham  v.  Ruflf,  8  Ala.  171. 

Arkansas. — Kinney  z/.Heald,  17  Ark. 
397;  Hughes  V.  Martin,  i  Ark.  386; 
Heard  v.  Lowry,  5  Ark.  524;  Cheadle 
V.  Riddle,  6  Ark.  480. 

Florida. — Tanner,  etc.,  Engine  Co. 
V.  Hall,  22  Fla.  391. 

Georgia. — Kennon  v.  Evans,  36  Ga. 
89;  Irvin  V.  Howard,  37  Ga.  18; 
Chambers  v.  Sloan,  19  Ga.  84. 

Illinois. — Lawver  v.  Langhans,  85 
111.  138;  Haywood  v.  McCrory,  33 
111.  459- 

Indiana. — Fremont  Cultivator  Co. 
V.  Fulton,  103  Ind.  393;  Cooper  v. 
Reeves,  13  Ind.  53;  Theirman  v. 
Vahle,  32  Ind.  400. 

Iowa. — Wiltse  v.  Stearns,  13  Iowa 
282;  Drake  v.  Hager,  10  Iowa  556. 

Kansas. — Hodson  v.  Tootle,  28  Kan. 

317- 

Kentucky. — Taylor  v.  Smith,  17  B. 
Mon.  (Ky.)  536;  Worthington  v.  Cary, 
I  Mete.  (Ky.)  470;  Allen  v.  Brown,  4 
Mete.  (Ky.)  342;  Bailey  v.  Beadles,  7 
Bush  (Ky.)  383;  Clark  v.  Arnold,  9 
Dana  (Ky.)  305. 

Louisiana. — Sawyer  v.  Arnold,  I  La. 
Ann.  315. 

Maryland. — Franklin  v.  Claflin,  49 
Md.  24. 

Michigan. — Drew  v.  Dequindre,  2 
Dougl.  (Mich.)  93. 

Mississippi. — Alston  v.  Newcomer, 
42  Miss.  186. 

New  Jersey. — Croxall  v,  Hutchings, 
12  N.  J.  L.  84. 

New  York. — Van  Kirk  v.  Wilds,  11 
Barb.  (N.  Y.)  520;  Barton  v.  Saalfeld, 
I  How.  Pr.,  N.  S.  (N.  Y.)  276;  Alford 
V.  Cobb,  28  Hun  (N.  Y.)  22;  Lamkin 
V.  Douglass,  27  Hun  (N.  Y.)  517; 
Wallace  v.  Castle,  68  N.  Y.  370;  Hag- 


gart  V.  Morgan,  5  N.  Y.  422;  Frost  v. 
Bisbin,  19  Wend.  (N.  Y.)  11;  Richter 
V.  Wise,  6  Thomp.  &  C.  (N.  Y.)  70; 
Manton  v.  Poole,  67  Barb.  (N.  Y.) 
330. 

Tennessee.  —  Foster  v.  Hall,  4 
Humph.  (Tenn.)  346. 

Vermont. — Boardman  v.  Bickford,  2 
Aik.  (Vt.)  345. 

West  Virginia. — Altmeyer  v.  Caul- 
field,  37  W.  Va.  847;  Cosner  v.  Smith, 
36  W.  Va.  788. 

Sorplnsage. — Surplusage  in  the  affi- 
davit will  not  vitiate  it,  Farley  v. 
Farior,  6  La.  Ann.  725;  Spear  v. 
King,  6  Smed.  &  M.  (Miss.)  276;  Ed- 
wards V.  Flatboat  Blacksmith,  33 
Miss.  190;  Auter  v.  Steamboat  J. 
Jacobs,  34  Miss.  269;  Van  Kirk  v. 
Wilds,  II  Barb.  (N.  Y.)  520;  McMahon 
V.  Boardman,  29  Tex.  170;  unless  it 
substantially  affects  the  conformity  of 
the  affidavit  to  the  statutory  require- 
ment, Emmitt  v.  Yeigh,  12  Ohio  St. 
335;  Streissguth  f .  Reigelman,  75  Wis. 
212. 

That  the  caption  of  an  affidavit  con- 
tains the  names  of  defendants  other 
than  those  connected  with  the  claim 
out  of  which  the  demand  arose  is  not 
sufficient  ground  for  setting  aside  the 
attachment;  Cunningham  v.  Von  Pus- 
tan  (Supreme  Ct.),  31  N.  Y.  St.  Rep. 
255,  9  N.  Y.  Supp.  255. 

Immaterial  Omissions.  —  Where  the 
statute  provided  for  the  issuance  of 
attachments,  upon  an  affidavit  stating 
that  the  defendant  "  has  disposed  of 
his  property  in  whole  or  in  part  with 
intent  to  defraud,"  etc.,  it  was  held 
that  the  omission  of  the  words  "in 
whole  or  in  part,"  in  an  affidavit 
otherwise  complying  with  the  statute, 
was  an  immaterial  defect.  Steinam  v. 
Gahwiler  (Tex.  Civ.  App.,  1895),  30  S. 
W.  Rep.  472. 

Equivalent  Averment. — A  statute  re- 
quiring the  affiant  to  make  oath  that 
"he  knows  or  is  credibly  informed 
and  verily  believes "  that  defend- 
ant is  a  nonresident,  is  satisfied  by  an 
averment  that  the  "  defendant,  not  be- 
ing a  citizen  of  the  state  *  *  *  and 
not    residing   therein,    is    indebted," 
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h.  Formal  Defects — Their  Effect.  (See  also  article  Affida- 
vits, Vol.  I.,  p.  311.) — Mere  formal  defects  are  commonly  disre- 
garded by  the  court.*  Thus  an  omission  to  mark  the  paper 
"  filed  ;  "  *  or  a  misnomer  of  the  parties  in  entitling  the  af^davit ;  ' 


etc.  Gunby  v.  Porter  (Md.,  1895)  31 
Atl.  Rep.  324.  Jones  v.  Leake,  1 1  Smed. 
&  M.  (Miss.)  591,  was  a  similar  case; 
and  it  was  there  said  that  the  addi- 
tion of  the  statement  that  aflSant  was 
informed  and  believed,  etc.,  after  a 
positive  affidavit  that  certain  facts 
existed,  was  mere  surplusage. 

An  aflSdavit  which  states  that  the 
defendant,  "  as  this  deponent  has 
good  reason  to  believe,  has  disposed 
of  his  property,"  etc.,  is  sufficiently 
positive  in  its  allegations  "  that  he 
has  good  reason  to  believe  "  the  facts 
stated  as  the  statute  requires.  Nicolls 
V.  Lawrence,  30  Mich.  395. 

It  seems  also  that  a  statement 
that  deponent  "  has  good  reason  to  be- 
lieve that  defendant  has  absconded," 
etc. ,  is  equivalent  to  an  averment  that 
"he  does  believe,"  etc.  Massey  v. 
Scott,  49  Mo.  278. 

A  positive  statement  of  the  amount 
"  due,"  instead  of  showing,  as  the 
statute  requires,  the  amount  that  affi- 
ant "believes  he  ought  to  recover," 
is  sufficient.  Sleet  v.  Williams,  21 
Ohio  St.  82;  a  case  substantially  iden- 
tical with  Buell  v.  Van  Camp,  119  N. 
Y.  160. 

1.  In  Pach  V.  Orr,  15  Civ.  Pro.  Rep. 
(Buffalo  Super.  Ct.)  176,  it  was  held 
that  the  rule  of  court  requiring  an  affi- 
davit to  state  whether  any  prior  appli- 
cation has  been  made  for  an  order 
does  not  apply  to  applications  for 
attachment,  but  is  confined  to  appli- 
cations made  in  a  pending  action.  See 
also  Ross  V.  Wigg,  6  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  26S,  note;  Bean 
V.  Tonnelle,  i  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  33. 

2.  Simpson  v.  Minor,  i  Blackf. 
(Ind.)  229;  Pinson  v.  Kirsh,  46  Tex. 
26;  Brash  v.  Wielansky,  36  How.  Pr. 
(N.  Y.  Supreme  Ct.)  253;  Catabury  v. 
Douglass,  Daily  Reg.,  5  Nov.  1883. 

Thus  where  an  affidavit  was  deliv- 
ered to  the  officer  before  the  issuing 
of  the  writ,  and  he  failed  to  file  it  at 
that  time,  it  was  held  that  it  might  be 
proved  by  him,  so  as  to  permit  it  to  be 
filed  nunc  pro  tunc.  Simpson  v.  Minor, 
I  Blackf.  (Ind.)  229.  Again,  where 
the  plaintiff  made  the  affidavit  re- 
quired by  statute  previous  to  issuing 


the  writ,  and  the  clerk,  instead  of  fil- 
ing the  affidavit,  wrote  out  the  writ  on 
the  reverse  side  of  the  half-sheet  on 
which  the  affidavit  was  written  and 
handed  it  to  the  sheriff,  who  kept  it 
until  he  had  executed  the  writ  and 
made  his  return,  it  was  held  that  the 
validity  of  the  affidavit  was  in  no  wise 
impaired,  and  that  the  failure  of  the 
clerk  to  retain  it  in  the  office  and  mark 
it  "filed"  furnished  no  ground  for 
dissolving  the  attachment.  Hughes 
V.  Stinnett,  9  Ark.  211. 

Failtire  to  File. — But  in  Ketchin  v. 
Landecker,  32  S.  Car.  155,  the  failure 
to  file  the  affidavits  upon  which  the 
warrant  was  based  within  the  time  re- 
quired by  law  was  held  good  cause  for 
vacating  the  attachment. 

3.  Ruthe  V.  Green  Bay,  etc.,  R.  Co., 
37  Wis.  344. 

So  where  an  affidavit  alleged  that 
A  B  owed,  and  the  declaration  was  to 
the  effect  that  A  B's  surviving  partner 
owed,  it  was  held  sufficient.  Sheffield 
V.  Key,  14  Ga.  537. 

But  in  Jacobs  v.  Tichenor,  27 
W.  N.  C.  (Pa.)  35,  an  affidavit  which 
failed  to  mention  the  name  of  the  de- 
fendant and  had  a  material  interlinea- 
tion was  held  fatally  defective.  See 
also  Jansen  v.  Mundt,  20  Neb.  320. 
And  it  has  been  held  that  a  statement 
of  the  name  by  initials  is  insufficient. 
State  V.  Leon,  42  N.  J.  L.  540. 

Affidavit  in  Firm  Name. — An  attach- 
ment sued  out  by  a  partnership  in  the 
firm  name,  not  disclosing  the  individ- 
ual names  of  the  partners,  is  irregular 
and  subject  to  abatement  on  plea,  un- 
less permitted  by  statute,  Sims  v. 
Jacobson,  51  Ala.  1S6;  Norman  v. 
Horn,  36  Mo.  App.  419.  And  in  Nor- 
man V.  Horn,  36  Mo.  App.  419,  it 
was  held  that  a  writ  of  attachment 
issued  upon  an  affidavit  professing  to 
have  been  made  by  a  copartnership 
firm,  and  signed  by  the  firm,  was  with- 
out warrant  of  law,  and  the  seizure  of 
property  thereunder  was  a  trespass. 
But  in  Stewart  v.  Katz,  30  Md.  334, 
an  affidavit  that  A  &  Co.  have  good 
reason  to  believe,  etc.,  was  held  good 
without  the  allegation  that  the  in- 
dividuals composing  the  firm  believe. 
Sefe  also  Mandel  v.  Peet,  18  Ark.  236; 
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or  the  omission  of  the  statement  of  a  venue  ;  *  or  an  omission 
of  the  signature  of  the  plaintiff;*  or  an  omission  from  the  jurat 
of  the  affidavit;*  or  an  error  in  the  date  of  the  instrument  (as 


Gazan  v.  Royce,  78  Ga.  512;  De  Leon 
V.  Heller,  77  Ga.  740.  It  has  been 
held,  too,  that  an  attachment  by  a 
nonresident  partnership  in  the  firm 
name  was  not  void.  Cady  v.  Smith, 
12  Neb.  628. 

1.  Venue. — In  Livingston  v.  Coe,  4 
Neb.  379,  a  petition  filed  in  a  district 
court  of  Nebraska,  headed,  "  Supreme 
Court  of  the  State  of  New  York,"  was 
not  held  a  sufl5cient  ground  for  dis- 
solving the  attachment;  and  in  Struth- 
ers  V.  McDowell,  5  Neb.  491,  it 
was  held  that  the  court  might  permit 
the  officer  before  whom  the  affidavit 
had  been  made  to  attach  a  venue,  even 
after  a  motion  had  been  filed  to  dis- 
miss the  attachment  on  the  ground  of 
its  omission.  And  the  objection  that 
the  affidavit  upon  which  the  attach- 
ment issued  has  no  venue  will  not  be 
entertained  at  all  in  a  collateral  action. 
Crowell  V.  Johnson,  2  Neb.  146;  Avery 
V.  Good,  114  Mo.  290. 

2.  Signature  of  PlaintifiF. — While  the 
plaintiff  or  affiant  should  sign  the  affi- 
davit, Cohen  v.  Manco,  28  Ga.  27; 
Sedalia  Third  Nat.  Bank  v.  Garton, 
40  Mo.  App.  113;  a  failure  to  do  so 
has  been  held  not  fatal  to  the  attach- 
ment, Kinney  v.  Heald,  17  Ark.  397; 
Redus  V.  Wofford,  4  Smed.  &  M. 
(Miss.)  579;  Bates  v.  Robinson,  8  Iowa 
318;  Simmons  Hardware  Co.  v.  Altu- 
ras  Commercial  Co.  (Idaho,  1895),  39 
Pac.  Rep.  550  ;  West  Tennessee  Agri- 
cultural, etc.,  Assoc.  V.  Madison,  9 
Lea  (Tenn.)  407.  See  also  Cheadle  v. 
Riddle,  6  Ark.  480;  West  v.  Woolfolk, 
21  Fla.  189;  Harris  v.  Lester,  80  111.  307; 
Beebe  v.  Morrell,  76  Mich.  114;  Gray  v. 
Steedman,  63  Tex.  95;  Lowenheim  v. 
Lockhard,  2  Baxt.  (Tenn.)  214. 

And  in  Arkansas,  Iowa,  and  Mary- 
land an  attachment  has  been  sus- 
tained where  the  affidavit  was  nei- 
ther signed  by  the  affiant  nor  cer- 
tified by  the  clerk  of  the  court, 
the  judge  being  satisfied  from  the 
evidence  that  the  affidavit  was,  in 
fact,  sworn  to  before  the  writ  issued, 
and  that  the  omission  of  the  plaintiff  to 
sign  and  the  clerk  to  certify  the  affida- 
vit was  an  oversight.  Fortenheim  v. 
Claflin,  47  Ark.  49;  Stout  v.  Folger, 
34  Iowa  71;  Farrow  v.  Hayes,  51  Md. 
49t. 


3.  Boisseau  v.  Kahn,  62  Miss.  757; 
Cook  V.  Jenkins,  30  Iowa  452;  Forten- 
heim V.  Claflin,  47  Ark.  49;  McCartney 
V.  Branch  Bank,  3  Ala.  709;  Kruse  v. 
Wilson,  79  111.  233;  White  v.  Casey, 
25  Tex.  552:  Farmers'  Bank  v.  Gettin- 
ger,  4  W.  Va.  305. 

Sigftature. — Where  an  affidavit  ap- 
peared among  the  papers  in  an  attach- 
ment suit,  wanting  only  the  signature 
of  the  judge  to  the  jurat  to  make  it 
complete,  and  there  was  an  entry  upon 
it  in  the  handwriting  of  the  judge: 
"Sworn  and  subscribed  before  me," 
with  no  signature,  and  immediately 
below  was  written  the  fiat  ordering 
the  attachment  to  issue,  which  was 
signed  by  him,  and  both  the  unsigned 
jurat  and  the  signed  order  for  the 
attachment  bore  the  same  date,  and 
the  order  recited  that  the  judge  had 
read  the  petition,  affidavit,  and  doc- 
uments annexed,  it  was  held  that  the 
want  of  the  judicial  signature  to  the 
jurat  was  no  sufficient  ground  for  dis- 
solving the  attachment.  English  v. 
Wall,  12  Rob.  (La.)  132.  And  see 
Lowry  v.  Stowe,  7  Port.  (Ala.)  483. 

And  in  Kruse  v.  Wilson,  79  111. 
233,  the  affidavit  was  regarded  as  sub- 
stantially sufficient,  although  the  jurat 
was  not  signed,  where  the  writ,  issued 
on  the  day  the  affidavit  was  filed,  re- 
cited that  the  affiant  had  complained 
on  oath  to  the  clerk  who  issued  the 
writ,  and  the  affiant  testified  that  in 
fact  he  swore  to  the  affidavit  on  the 
day  it  was  filed. 

And  where  the  clerk  signed  his 
name  to  the  jurat,  "  W.  W.  Church, 
clerk,"  without  writing  out  or  giving 
the  title  to  his  office  in  full  and  with- 
out putting  the  seal  of  the  court  to 
the  paper,  the  attachment  was  not 
rendered  void  thereby.  Simon  v. 
Stetter,  25  Kan.  155.  The  omission  of 
a  notary  public  to  append  to  his  sig- 
nature to  a  jurat  the  name  of  the 
county  for  which  he  was  appointed, 
where  the  name  appears  in  the  cap- 
tion, is  not  a  material  defect.  Smith 
V.  Runnels,  94  Mich.  617.  See  also 
Cartwright  v.  Chabert,  3  Tex.  261; 
May  V.  Ferrill,  22  Tex.  340;  Whitten- 
berg  V.  Lloyd,  49  Tex.  633;  Hart  v, 
Jones,  6  Kulp  (Pa.)  326.  But  an  affi- 
davit which  is  not  signed  by  the  al- 
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where  it  was  made  on  the  same  day  that  the  writ  issued  and  re- 
cited that  it  was  annexed  thereto,  but  implied  from  its  context 
that  it  had  been  made  subsequent  to  the  issue  of  the  writ);*  or 
verbal  inaccuracies  which  make  a  reference  to  the  context  neces- 
sary, are  seldom  fatal  to  the  attachment,  and  may  be  corrected, 
when  necessary,  by  amendment  without  injury  to  either  party.* 


leged  affiant,  and  the  jurat  to  which  is 
neither  signed  by  the  clerk  nor  at- 
tested by  the  seal  of  the  court,  is 
fatally  defective.  Sedalia  Third  Nat. 
Bank  v.  Garton,  40  Mo.  App.  113. 

Recitals. — Where  the  clerk  was  au- 
thorized by  statute  to  take  affidavits 
and  the  jurat  stated  that  the  affidavit 
was  sworn  to  before  A.  B. ,  and  the 
writ  was  tested  and  signed  by  A.  B., 
clerk  of  the  Circuit  Court,  it  was 
held  that  it  would  be  presumed  that 
the  affidavit  was  sworn  to  before  the 
clerk.  Singleton  v.  Wofford,  4  111. 
576.  A  jurat  reciting  that  "  on  this  day 
personally  appeared  G.,'and  having 
been  duly  sworn  by  me,  subscribed  to 
the  foregoing  affidavit,"  etc.,  suffi- 
ciently shows  that  it  was  sworn  and 
subscribed  to  by  G.  before  the  officer 
who  took  the  affidavit.  Steinam  v. 
Gahwiler  (Tex.  Civ.  App.,  1895),  30  S. 
W.  Rep.  472. 

The  name  of  the  plaintiff  has  been 
held  necessary  in  the  body  of  the  affi- 
davit, as  the  fact  that  it  is  signed  to  the 
affidavit  does  not  necessarily  connect 
it  with  the  case.  Wiley  v.  Aultman, 
53  Wis.  560.  And  where  the  name 
appeared  in  the  body  of  the  instru- 
ment it  was  held  sufficient,  even 
where  it  did  not  appear  as  entitled  in 
the  case  at  all  and  was  attached  to 
none  of  the  original  papers  in  the 
suit.  Kinney  v.  Heald,  17  Ark.  397. 
See  also  Gilkeson  v.  Knight,  71  Mo. 
403;  Simmons  Hardware  Co.  v.  Altu- 
ras  Commercial  Co.  (Idaho,  1895),  39 
Pac.  Rep.  550.  But  in  Rudolph  v. 
McDonald,  6  Neb.  163,  it  was  hejld 
that  an  objection  that  the  name  of  the 
affiant  had  been  omitted  from  the 
body  of  the  affidavit,  which  had  been 
duly  signed  by  the  affiant  at  the  end, 
was  technical  merely,  and  no  ground 
for  dissolution. 

Defect  not  Supplied  by  Context. — 
Where  the  omission  from  the  jurat 
cannot  be  supplied  by  implication 
from  the  context,  it  has  been  held 
fatal.  Birdsong  v.  McLaren,  8  Ga. 
521;  Tacoma  Grocery  Co.  v.  Oraham, 
8  Wash.  263  ;  Watt  v.  Carnes,  4  Heisk. 


(Tenn.)  532;  Cooper  v.  Smith,  25  Iowa 
269. 

Curing  Defect. — It  has  been  held  that 
the  clerk  might  certify  the  affidavit 
where  he  had  omitted  to  do  so,  and 
the  defendant  had  pleaded  the  fact 
in  abatement,  even  after  the  plea  in 
abatement  had  been  filed.  Hyde  v. 
Adams,  80  Ala.  iii.  As  to  defective 
jurats,  see  also  article  Affidavits, 
Vol.  I.,  p.  316. 

1.  Hubbardston  Lumber  Co.  v.  Co- 
vert, 35  Mich.  254. 

In  McClanahan  v.  Brack,  46  Miss. 
246,  it  was  held  that  the  mere  fact  that 
the  affidavit  and  bond  for  attachment 
were  dated  Nov.  24,  1866,  and  the  writ 
was  dated  Dec.  12,  1866,  did  not  ipso 
facto  constitute  a  ground  for  quashing 
the  attachment. 

2.  Fitzpatrick  v.  Flannagan,  106  U. 
S.  648;  McCartney  v.  Branch  Bank,  3 
Ala.  709;  State  v.  Moran,  45  N.  J.  L. 
49;  Cooper  V.  Reeves,  13  Ind.  53; 
Sims  V.  Jacobson,  51  Ala.  186;  Hall  v. 
Brazelton,  46  Ala.  359;  Watts  v. 
Womack,  44  Ala.  605. 

Amendments. — And,  in  general,  an 
affidavit  is  amendable  and  not  void 
where  with  the  names  of  the  parties 
and  the  amount  of  the  indebtedness  it 
states,  however  defectively,  some 
statutory  ground  for  the  issue  of  the 
writ.  Booth  v.  Rees,  26  111.  45;  Camp- 
bell V.  Whetstone,  4  111.  361;  Kruse  v. 
Wilson,  79  111.  233;  Roberts  v.  Dunn, 
71  111.  46;  Clarke  v.  Seaton,  18  B. 
Mon.  (Ky.)  230.  See  article  Amend- 
ments, Vol.  I.,  p.  680  et  seq. 

But  the  right  or  power  of  amend- 
ment cannot  be  invoked  where  there 
is  nothing  conferring  jurisdiction. 
Norton  v.  Flake.  36  Mo.  App.  698. 

Mere  Clerical  Errors  are  not  sufficient 
to  dissolve  an  attachment.  Thus 
where  a  nonresident  attachment  was 
issued  upon  a  petition  and  affidavit 
representing  the  defendant  as  resident 
in  the  same  state  in  which  the  suit 
was  brought,  but  the  petition  referred 
to  another  petition  in  which  the  de- 
fendant was  represented  as  resident 
in  the  same  county  in  another  state, 
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7.  Substantial  Averments — a.  Two  Classes. — In  every  affidavit 
for  an  attachment  there  are  two  parts,  the  one  relating  to  the 
amount  due  from  the  defendant  to  the  plaintiff,  the  other  to  the 
facts  relied  upon  as  grounds  for  the  attachment. 

b.  Statement  of  Plaintiff's  Claim — Must  state  Amount. — It  is 
absolutely  necessary  that  the  affidavit  should  state  the  amount 
sued  for  by  the  plaintiff,*  unless  such  amount  is  set  forth  in  the 
petition  accompanying  the  affidavit.* 

Accuracy  of  Statement. — The  amount  claimed  need  not  be  stated 
with  absolute  accuracy  ;'  but  the  sum  stated  must  not  be  merely 


such  error  was  held  insufficient  to  dis- 
solve the  attachment.  Citizens'  Bank 
V.  Hancock,  35  La.  Ann.  41;  Corrigan 
V,  Nichols,  6  Tex.  Civ.  App.  26;  Spitz 
V.  Mohr,  86  Wis.  387. 

Omitted  Words. — The  omission  of  a 
word  which  is  plainly  a  clerical  mis- 
take is  not  fatal  to  the  affidavit  if  the 
word  can  be  readily  supplied  from  the 
context.  Buchanan  v.  Sterling,  63  Ga. 
227;  Barton  v.  Saalfeld,  i  How.  Pr.  N. 
S.  (Co.  Ct.  N.  Y.)276.  But  an  attach- 
ment has  been  dissolved  for  the  omis- 
sion of  the  word  "is"  before  "justly 
indebted,"  Dallas  City  Nat.  Bank  v. 
Flippen,  66  Tex.  610;  and  for  the  use  of 
the  singular  "the  defendant,"  where 
the  writ  was  issued  against  more  than 
one,  Perrill  v.  Kaufman,  72  Tex.  214. 
And  in  general,  if  the  omission  is  such 
as  to  substantially  affect  the  state- 
ment of  the  ground  of  attachment  it 
will  be  fatal.  Block  v.  Scanlon,  48 
Ga.  12.  And  see  Espey  v.  Heiden- 
heimer,  58  Tex.  662;  Evans  v.  Tucker, 
59  Tex.  249;  Gunst  v.  Pelham,  74  Tex. 
586;  Foran  v.  Johnson,  58  Md.  144; 
Lyon  V.  Blakesly,  19  Hun  (N.  Y.)  299; 
Donnell  v.  Willi'ams,  21  Hun  (N.  Y.) 
216;  Trow's  Printing,  etc.,  Co.  v. 
Hart,  9  Daly  (N.  Y.)  413;  Ruppert  v. 
Haug,  87  N.  Y.  141;  Lampkin  v. 
Douglass,  63  How.  Pr.  (N.  Y.)  47. 
27  Hun  (N.  Y.)  517. 

Beasonable  Certainty. — Where  an  affi- 
davit appended  to  a  petition  for  an 
attachment  averred  "  that  the  facts  set 
forth  therein  asking  a  writ  of  attach- 
ment are  true,"  it  was  held  equivalent 
to  an  averment  that  the  allegations  of 
the  petition  were  true,  and  that  the 
affidavit  was  sufficient.  Sherrill  v. 
Fay,  14  Iowa  292. 

An  allegation  in  an  affidavit  that  two 
defendants,  naming  them,  "are  just- 
ly indebted  "  to  the  plaintiff  imports  a 
joint  indebtedness,  and  a  subsequent 
averment  that  such  debt  is  due  from 


one  of  said  defendants  necessarily  im- 
plies that  it  is  due  from  both.  Sword 
V.  Circuit  Judge,  71  Mich.  284. 

1.  Tootle  V.  Smith,  34  Kan.  27; 
Blakley  v.  Bird,  12  Iowa  601;  Kelley 
V.  Donnelly,  29  Iowa  70;  Worthington 
V.  Cary,  i  Mete.  (Ky.)  470;  Anderson 
V.  Sutton,  2  Duv.  (Ky.)  488;  Price  v. 
Merritt,  13  La.  Ann.  526;  Cross  v. 
McMaken,  17  Mich.  511;  Wells  '  z/. 
Hogan,  2  Pa.  Dist.  Rep.  98;  Foster  v. 
Hall,  4  Humph.  (Tenn.)  346;  Marshall 
V.  Alley,  25  Tex.  342;  Espey  v. 
Heidenheimer,  58  Tex.  662;  Bowen  v. 
Slocum,  17  Wis.  181;  Baumgardner 
V.  Dowagine  Mfg.  Co.,  50  Minn.  381. 

2.  If  the  amount  claimed  by  the 
plaintiff  is  required  to  be  set  forth  in 
terms  in  the  petition,  and  it  be  there 
stated,  it  is  only  necessary  to  refer  to 
it  in  the  affidavit  as  the  sum  for  which 
the  attachment  is  obtained.  Boone  v. 
Savage,  14  La.  169;  Souberain  v.  Re- 
naux,  6  La.  Ann.  201;  W^atts  v.  Hard- 
ing, 5  Tex.  386;  Morgan  v.  Johnson, 
15  Tex.  568.  See  also  Kennedy  z/.  Mor- 
rison, 31  Tex.  207;  La  Force  v.  Wear- 
Boogher  Dry  Goods  Co.  (Tex.  Civ. 
App.,  1894),  29  S.  W.  Rep.  75;  Van 
Alstyne  v.  Erwine,  11  N.  Y.  331; 
Crandall  v.  McKaye,  6  Hun  (N.  Y.) 
483;  Wirt  V.  Dinan,  44  Mo.  App. 
583.  Compare  Blakley  v.  Bird,  12 
Iowa  601;  Kelley  v.  Donnelly,  29 
Iowa  70;  Price  v.  Merritt,  13  La.  Ann. 
526. 

3.  Rainwater-Boogher  Hat  Co.  v. 
O'Neal,  82  Tex.  337. 

An  affidavit  has  been  held  sufficient 
which  averred  the  amount  of  the 
indebtedness  to  be  three  thousand 
dollars,  "as  near  as  can  be  specified 
by  this  deponent."  Barker  v.  Thorn, 
20  Mich.  264.  See  also  Mairet  v. 
Marriner,  34  Wis.  5S2;  Oliver  v. 
Town,  28  Wis.  32S.  In  Flower  v. 
Griffith,  12  Louisiana,  345,  it  was 
held    that  an    affidavit    stating    that 
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conjectural,  for  in  the  latter  case  no  attachment  will  lie.*  The 
objection  that  the  amount  of  indebtedness  is  not  stated  cannot  be 
taken  advantage  of  in  collateral  proceedings  by  one  not  a  party 
to  the  original  action.* 

Nature  of  Debt. — While  the  affidavit  need  not  state  how  the  debt 
accrued  unless  required  to  do  so  by  statute,'  generally  the  foun- 


the  defendants  were  indebted  to  the 
plaintiff  "in  a  sum  exceeding  two 
thousand  dollars,"  was  a  sufficient 
statement  of  the  amount  due.  But  in 
the  same  state  it  was  held  that  an 
affidavit  alleging  a  debt  by  one  part- 
ner to  another  resulting  from  the 
partnership  transactions  was  not  suffi- 
ciently certain  when  there  had  been 
no  settlement  of  the  partnership  ac- 
counts. Levy  V.  Levy,  ii  La.  581, 
which  is  not  in  conflict  with  Belden 
V.  Read,  27  La.  Ann.  103.  See  also 
Lathrop  v.  Snyder,  16  Wis.  293. 

Id  Certtim  Est,  etc. — An  affidavit 
stating  the  principal  sum  due  "exclu- 
sive of  interest,"  where  the  amount  of 
interest  was  capable  of  being  made 
certain  by  computation,  was  held 
sufficient.  Wright  v.  Ragland,  18  Tex. 
289. 

1.  Levy  V.  Levy,  11  La.  581;  La- 
throp V.  Snyder,  16  Wis.  293;  Hawes 
V.  Clement,  64  Wis.  152;  Joiner  v. 
Perkins,  59  Tex.  300;  Espey  v.  Heiden- 
heimer.  58  Tex.  662. 

In  Morrison  v.  Ream,  i  Pin.  (Wis.) 
244,  an  affidavit  that  the  defend- 
ant was  indebted  to  the  plaintiff 
"in  the  sum  of  $282.66.  not  deduct- 
ing certain  counter  demands  and  set- 
off claims  against  the  above  claim  in 
favor  of  said  defendant,  the  exact 
amount  of  which  counter  demands 
this  affiant  is  not  knowing,"  was  held 
too  vague  and  uncertain.  See  also 
Friedlander  v.  Myers,  2  La.  Ann.  920; 
Muroe  v.  Cocke,  2  Cranch  (C.  C.) 
465;  Brown  v.  Hoy,  16  N.  J.  L.  157; 
Simon  v.  Johnson,  7  Kulp  (Pa.)  166; 
Gans  V.  Beasley  (N.  Dak.,  1894),  59  N. 
W.  Rep.  714;  Ackroyd  v.  Ackroyd,  20 
How.   Pr.  (N.  Y.  Supreme  Ct.)  93. 

But  an  affidavit  that  the  defendant 
"was  indebted  to  the  plaintiff  on 
account  in  the  sum  of  ?iooo,  which 
may  be  subject  to  a  set-off  for  an  un- 
ascertained sum  which  on  settlement 
will  be  due  defendant,"  was  held 
sufficiently  certain.  Holston  Mfg.  Co. 
V.  Lea,  18  Ga.  647. 

General  Averment  Insufficient. — A 
general  averment  of  damages  is  not 


sufficient.  Accordingly,  in  an  action 
for  a  breach  of  contract  to  /obtain  an 
attachment  the  plaintiff  must  show 
that  he  is  entitled  to  recover  a  specific 
sum.  Golden  Gate  Concentrator  Co. 
V.  Jackson,  13  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  476.  And  an  affidavit 
which  set  forth  that  the  amount  of  the 
plaintiff's  claim  was  ten  thousand  dol- 
lars, or  other  larger  sum,  with  inter- 
est from  the  ist  day  of  January,  1883, 
was  held  insufficient,  as  not  stating  a 
specific  sum.  Thorington  v.  Merrick, 
loi  N.  Y.  5.  And  see  Boulter  v.  Beh- 
rend,  20  D.  C.  567. 

And  in  Jones  v.  Walter,  i  Pin. 
(Wis.)  345,  a  statement  that  the  plain- 
tiff's demand  was  "over  and  above  the 
sum  of  fifty  dollars,"  was  held  an  in- 
sufficient compliance  with  the  statute 
requiring  the  amount  to  be  stated. 

Unliquidated  Damages. — In  an  action 
for  unliquidated  damages  the  facts 
which  the  plaintiff  claims  to  prove  his 
damages  must  be  set  forth  in  the  affi- 
davit. An  allegation  of  damages  to 
a  certain  amount  is  not  sufficient. 
Westervelt  v.  Agrumaria,  etc.,  58 
Hun  (N.  Y.)  147,  33  N.  Y.  St.  Rep.  833, 
II  N.  Y.  Supp.  340;  Blum  v.  Jung  (Su- 
preme Ct.),  30  N.  Y.  Supp.  1020. 

2.  Harvey  v.  Foster,  64  Cal.  296, 
where  it  was  admitted  that  the  defect 
would  have  been  good  ground  for 
quashing  the  attachment  on  motion  of 
the  defendant,  the  court  holding,  how- 
ever, that  the  lien  of  the  attachment 
was  valid  against  third  persons. 

8.  Starke  v.  Marshall.  3  Ala.  44; 
O'Brien  v.  Daniel,  2  Blackf.  (Ind.) 
290;  Irvin  V.  Howard,  37  Ga.  18; 
Barbee  v.  Holder,  24  Tex.  225. 

Thus  where  the  affidavit  was  against 
joint  debtors,  both  of  whom  resided 
outside  the  state,  it  was  held  unneces- 
sary for  the  attaching  creditor  to 
allege  that  the  indebtedness  arose 
upon  a  joint  contract.  Dobbs  v. 
Murray  County  Justices,  17  Ga.  624. 

In  New  Jersey  the  plaintiff  in  attach- 
ment need  not  specify  the  nature  of  the 
cause  of  action  in  his  affidavit  except 
so  far  as  to  state  the  amount  due;  but 
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dation  of  the  demand  should  be  shown.*     And  it  should  clearly 


the  affidavit  is  only  prima  facie  suffi- 
cient, and  on  a  motion  to  quash,  if  the 
court  is  in  doubt  whether  the  attach- 
ment was  duly  issued,  the  plaintiff 
may  be  required  to  deliver  a  state- 
ment in  the  nature  of  a  particular  of 
the  cause  of  action,  or  a  copy  of  the 
instrument  or  writing  upon  which  the 
writ  was  issued.  Shadduck  v.  Marsh, 
21  N.  J.  L.  434;  Day  v.  Bennett,  18  N. 
J.  L.  287. 

New  York. — The  manner  in  which 
the  nature  of  the  demand  is  required 
to  be  set  out  in  New  York  corre- 
sponds more  nearly  to  the  particu- 
larity of  statement  required  in  plead- 
ing than  it  does  in  any  other  state. 
The  facts  from  which  the  indebted- 
ness arose  must  be  given  in  consider- 
able detail.  Manton  v.  Poole,  67 
Barb.  (N.  Y.)  330  ;  Pomeroy  v. 
Ricketts,  27  Hun  (N.  Y.)  242;  Smith 
V.  Davis,  29  Hun  (N.  Y.)  306;  Wes- 
sels  i).  Boettcher,  69  Hun  (N.  Y.)  306. 
And  an  omission  to  state  the  origin 
of  the  cause  of  action  has  been  held 
fatal.  Richter  v.  Wise,  6  Thomp.  & 
C.  (N.  Y.)  70;  and  see  Matter  of  Hol- 
lingshead,  6  Wend.  (N.  Y.)  553; 
Smith  V.  Luce,  14  Wend.  (N.  Y.)  237; 
Hitner  v.  Boutilier,  67  Hun  (N.  Y.) 
203;  Duryea  v.  Rayner  (C.  PI.),  32 
N.  Y.  Supp.  247;  Cattaraugus  Cutlery 
Co.  V.  Case  (Supreme  Ct.),  9  N.  Y. 
Supp.  862;  Zeregal  v.  Benoist,  33  How. 
Pr.  (N.  Y.  Super.  Ct.)  129. 

But  it  is  sufficient,  in  alleging  a 
contract,  to  give  its  legal  substance 
and  effect  without  producing  the 
original  or  a  copy,  where  it  is  in  writ- 
ing. Conduris  v.  Imperial  Tobacco, 
etc.,  Co.  (C.  PL),  22  N.  Y.  Supp.  695,  3 
Misc.  Rep.  (N.  Y.)66. 

Where  there  is  an  affidavit  of  indebt- 
edness in  a  certain  amount  for  goods 
sold  and  delivered,  it  is  sufficient,  with- 
out alleging  that  the  goods  were  not 
sold  on  credit.  Kiefer  v.  Webster,  6 
Hun(N.  Y.)526. 

It  is  not  necessary  that  the  affidavit 
should  state  in  the  precise  language 
of  the  code  that  the  cause  of  action 
was  for  a  "  breach  of  contract,  express 
or  implied,  other  than  a  contract  to 
irtarry,"  if  equivalent  words  were 
use(l.  Edick  v.  Green,  38  Hun  (N. 
Y.)  202. 

The  affidavit  must  show  a  reason- 
ably plain  case,  and  where  it  appeared 
that  a  part  of  the  sum  alleged  to  have 

3  Encyc.  PI.  &  Pr.— 2.  ^^ 


been  loaned  was  advanced  on  the  day 
the  affidavit  was  made,  the  attach- 
ment was  vacated,  the  court  being  of 
opinion  that  some  explanation  was  re- 
quired in  order  to  show  that  the 
amount  loaned  became  due  on  the 
same  dav.  Reilly  v,  Sisson,  31  Hun 
(N.  Y.)5'72. 

Where  several  causes  of  action  are 
set  forth,  some  of  which  belong  to 
neither  of  the  classes  specified  in  the 
statute,  the  attachment  cannot  issue. 
Union  Consol.  Min.  Co.  v.  Raht,  9 
Hun(N.  Y.)  208. 

The  Evidence  which  plaintiff  will  be 
required  to  produce  at  the  trial  need 
not  be  set  forth  in  the  affidavit,  Lanier 
V.  City  Bank,  9  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  161,  a  case  where  a  de- 
mand and  refusal  to  pay  a  promissory 
note,  and  the  notice  thereof,  were 
held  to  be  sufficiently  alleged. 

1.  Alabama. — Starke  v.  Marshall,  3 
Ala.  44;  Fleming  v.  Burge,  6  Ala.  373. 

California. — Hawley  v.  Delmas,  4 
Cal.  195;  Hathaway  v.  Davis,  33  Cal. 
161. 

Georgia. — Moore  v.  Neill,  86  Ga.  186. 

Illinois. — Fisher  v.  Secrist,  48  Fed. 
Rep.  (District  of  Illinois)  264. 

Kansas.  —  Ferguson  v.  Smith,  10 
Kan.  394. 

Kentucky. — Hardy  v.  Trabue,  4 
Bush  (Ky.)  644;  Hickman  v.  Gest, 
Hard.  (Ky.)  102.  note. 

Michigan.  —  Howell  v.  Dickerman, 
88  Mich.  361  ;  Wilson  v.  Arnold,  5 
Mich.  98  ;  People  v.  Blanchard,  61 
Mich.  478. 

Missouri. — Curtis  v.  Settle,  7  Mo. 
452. 

Nebraska. — Ellison  v.  Tallon,  2  Neb. 
14;  Rouss  V.  Wright,  14  Neb.  457;  Dor- 
rington  v.  Minnick,  15  Neb.  397. 

New  York. — Matter  of  HoUings- 
head,  6  Wend.  (N.  Y.)  553;  Pomeroy 
V.  Ricketts,  27  Hun  (N.  Y.)  242; 
Smith  V.  Davis,  29  Hun  (N.  Y.)  306; 
Manton  v.  Poole,  67  Barb.  (N.  Y.)  330; 
Richter  v.  Wise,  6  Thomp.  &  C.  (N. 
Y.)  70;  Wessels  v.  Boettcher,  138  N. 
Y.  654;  Marinette  Iron  Works  Co.  v. 
Reddaway  (Super.  Ct.),  13  N.  Y. 
Supp.  426  ;  Hodgman  v.  Barker  (Su- 
preme Ct.),  14  N.  Y.  Supp.  574. 

Ohio. — Coston  v.  Paige,  9  Ohio  St. 

397. 

Tennessee. — Willey  v.  Riorden,  2 
Baxt.  (Tenn.)  227. 

Collateral    Attack. — In    Sullivan    v. 
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appear  in  the  affidavit  whether  the  debt  which  is  the  foundation 
of  the  plaintiff's  claim  is  due  at  the  time  of  making  the  affidavit 
or  is  to  become  due  in  the  future.* 


Fugate,  I  Heisk.  (Tenn.)  20,  a  non- 
compliance with  the  statute  in  this 
particular — the  proceedings  being  be- 
fore a  justice  of  the  peace  without 
an  appearance  by  the  defendant,  and 
the  defect  appearing  on  the  record — 
was  held  to  render  the  proceedings 
void  upon  a  collateral  attack.  See 
also  Everett  z'.  Carleton,  85  Me.  397. 

Fi.  Fa.  instead  of  Judgment. — An  affi- 
davit of  a  certain  amount  due  upon  a 
fieri  facias,  instead  of  deposing  as  to 
the  indebtedness  upon  the  judgment 
itself,  is  sufficient.  Force  v.  Hub- 
bard, 26  Ga.  289. 

Beference  to  Petition.— Where  the 
statement  of  the  plaintiff's  "claim  in 
the  affidavit  shows  that  it  is  one  for 
which  an  attachment  may  issue,  but 
is  not  so  full  as  might  be  desired, 
reference  may  be  had  to  the  petition 
to  ascertain  the  precise  nature  of  the 
plaintiff's  claim.  Hart  v.  Barnes,  24 
Neb.  782.  See  also  Edick  v.  Green, 
38  Hun(N.  Y.)  202. 

Allegation  of  Contract. — Where  the 
statute  required  the  affidavit  to  state 
that  the  plaintiff's  claim  arose  on  a 
contract,  and  the  plaintiff  did  not 
swear  positively  to  a  contract,  but 
swore  to  certain  facts  from  which  a 
contract  might  be  inferred,  the  affi- 
davit was  held  insufficient  and  the  at- 
tachment was  quashed.  Jacoby  v. 
Gogell,  5  S.  &  R.  (Pa.)  450;  Quarles  v. 
Robinson,  2  Pin.  (Wis.)g7.  See  Black- 
wood V.  Jones,  27  Wis.  498,  where  the 
affidavit  stated  that  a  certain  sum  was 
due  "for  running  certain  logs,"  etc.; 
Robinson  v.  Burton,  5  Kan.  293. 

An  affidavit  has  been  held  sufficient 
which  stated  the  indebtedness  to  be 
upon  an  express  contract,  without  de- 
scribing more  particularly  the  nature 
of  the  contract.  Drew  v.  Dequindre, 
2  Dougl.  (Mich.)  93.  And  see  Buehler 
V.  De  Lemos,  84  Mich.  554. 

An  affidavit  that  certain  named  per- 
sons, "  a  copartnership  under  the  firm 
name  of  the  L.  H.  S.  R.  Co.,  are  in- 
debted "  to  affiant,  etc.,  imports  a  joint 
partnership  debt,  and  will  support  an 
attachment  against  such  of  them  as 
are  nonresidents.  Miller  v.  Bay  Cir- 
cuit Judge,  41  Mich.  326. 

It  has  been  held  sufficient  to  state 
that  the  claim  was  for  a  certain  sum 


"  now  due  and  payable  to  the  plaintiff 
from  the  defendants  on  an  account  for 
merchandise  sold  by  the  defendants 
on  commission  for  the  plaintiff."  Fer- 
guson V.  Smith,  10  Kan.  394;  Dorring' 
ton  V.  Minnick,  15  Neb.  397.  See  also 
Phelps  V.  Young,  i  111.  327;  Haywood 
V.  McCrory,  33  111.  459;  Theirman  v. 
Vahle,  32  Ind.  400. 

In  Hall  V.  Kintz,  2  Pa.  Dist.  Rep. 
615,  the  omission  to  state  the  place 
where  the  goods  were  purchased  was 
held  not  to  be  fatal,  but  it  was  said  to 
be  good  practice  to  insert  it. 

Allegation  of  Promissory  Note. — An 
affidavit  sufficiently  describes  the  de- 
fendant's indebtedness  which  states 
that  he  is  indebted  in  a  certain  sum 
for  which  he  has  given  his  note.  Hay- 
wood V.  McCrory,  33  111.  459.  While 
such  note  should  be  so  specifically  de- 
scribed as  to  bar  another  action  upon 
it,  Monroe  v.  Castleman,  3  A.  K. 
Marsh.  (Ky.)  400,  an  affidavit  has  been 
held  sufficient  which  failed  to  show 
that  a  promissory  note  executed  by 
the  defendant  and  another,  and  joint 
and  several  in  form,  was  executed  by 
any  person  other  than  the  defendant. 
Dunlap  V.  McFarland,  25  Kan.  488. 
See  also  Fremont  Cultivator  Co.  v, 
Fulton,  103  Ind.  393;  Bond  v.  Patter- 
son, I  Blackf.  (Ind.)  34;  Harlow  v. 
Becktle,  i  Blackf.  (Ind.)  237;  Powers 
V.  Hurst,  3  Blackf.  (Ind.)  229;  Califor- 
nia Bank  v.  Boyd,  86  Cal.  386. 

Joint  Debtors. — If  an  affidavit  against 
two  joint  debtors  be  insufficient  as  to 
one  of  them,  it  will  not  authorize  an 
attachment  against  the  property  of 
both.  Hamilton  v.  Knight,  i  Blackf. 
(Ind.)  25.  See  also  Courrier  v.  Cleg- 
horn,  3  Greene  (Iowa)  523;  Chittenden 
V.  Hobbs,  9  Iowa  417:  Hisler  v.  Carr, 
34  Cal.  641.  But  where  both  of  the 
joint  debtors  reside  out  of  the  state, 
the  affidavit  need  not  recite  that  the 
indebtedness  is  upon  a  joint  contract. 
Dobbs  V,  Murray  County  Justices,  17 
Ga.  624. 

1.  Blakley  v.  Bird,  12  Iowa  601 ;  Kelly 
V.  Donnelly,  29  Iowa  70;  Thompson  v. 
Towson,  I  Har.  &  M.  (Md.)  504;  Cross 
V.  McMaken,  17  Mich.  511;  Mathews 
V,  Densmere,  43  Mich.  461;  Ruppert 
V.  Haug,  87  N.  Y.  141;  Whitney  v. 
Brunette,  15  Wis.   61;  Bowen  v.   Slo- 
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Qualifying  Words. — Qualifying  words,  such  as  those  alleging  or 
showing  the  justness  of  the  plaintiff's  claim,  or  negativing  the  ex- 
istence of  counterclaims,  etc.,  if  such  words  appear  in  the  statute, 
should  not  be  omitted   from  the  affidavit ;  *  but  it  is  quite  gener- 


cum,  17  Wis.  181;  Trowbridge  v.  Sick- 
ler,  42  Wis.  417. 

Actually  Due. — An  affidavit  that  the 
sum  demanded  is  actually  due  means 
simply  that  the  day  for  payment  has 
arrived  according  to  the  contract. 
Zinn  V.  Dzialynski,  13  Fla.  597.  See 
also  Turner  v.  McDaniel,  i  McCord 
(S.  Car.)  552;  Green  v.  Raymond,  9 
Neb.  295;  Seidentopf  v.  Annabil,  6 
Neb.  524;  Reed  v.  Maben,2i  Neb.  696. 

Second  Application.— Where  applica- 
tion is  made  for  a  second  attachment 
on  the  ground  of  the  insufficiency  of 
the  property  originally  attached,  the 
affidavit  must  show  the  continued 
existence  of  the  debt  as  if  it  were  an 
original  application.  Favrot  v.  Delle 
Piane,  4  La.  Ann.  5S4. 

"  Claimed"  to  be  Due. — An  affidavit 
referring  to  a  certain  sum  as  a  balance 
"  claimed  to  be  due  from  the  defend- 
ant" is  not  a  sufficient  averment  of 
fact.  Lee  v.  Co-operative  L.  &  A.  As- 
soc. (Supreme  Ct.),  19  N.  Y.  St.  Rep. 
879. 

Statement  should  be  Clear.  —  Where 
the  debt  for  which  the  attachment  is 
sued  out  is  not  yet  due,  the  statement 
of  the  claim  should  be  clear  and  un- 
equivocal. Friedlander  v.  Myers,  2  La. 
Ann.  920;  Harrison  v.  King,  9  Ohio 
St.  388.  But  it  is  sufficient  if  the  affi- 
davit contains  a  plain  statement  of 
what  the  indebtedness  comprises  and 
what  portion  is  not  due.  Hinzie  v. 
Moody,  I  Tex.  Civ.  App.  26.  See  also 
Johnson  v.  Buckel,  65  Hun  (N.  Y.) 
601  ;  Munzenheimer  v.  Manhattan 
Cloak,  etc.,  Co.,  79  Tex.  318;  Osborne 
V.  Powell,  17  La.  Ann.  169. 

Immaturity  of  Debt  Apparent. — Where 
the  instrument  sued  upon,  which  is 
the  foundation  of  the  attachment, 
shows  upon  its  face  that  it  has  not 
matured,  it  is  unnecessary  to  allege 
that  the  debt  is  not  due.  Panhandle 
Nat.  Bank  v.  Still,  84  Tex.  339. 

Attachment  Issued  upon  Debt  not  Due 
Prima  Facie  Void.— It  has  been  held 
that  an  attachment  issued  before  the 
maturity  of  the  debt  is  prima  facie 
void  as  against  a  subsequent  attach- 
ment, Patrick  v.  Montader,  13  Cal. 
434;  and  as  against  creditors  whose 
rights  are  injuriously  affected  by  it, 


Davis  V.  Eppinger,  18  Cal.  37S.  But 
in  Coghill  v.  Marks,  29  Cal.  673,  it 
was  held  that  notwithstanding  the 
debt  upon  which  the  attachment  was 
issued  was  not  due  at  the  institution 
of  the  suit,  a  subsequent  attaching 
creditor  could  not  by  intervention 
postpone  the  lien  of  the  first  attach- 
ment to  his  own  unless  it  had  been 
fraudulently  obtained. 

1.  U.  S.  Banking  Co.  v.  Bachman,  38 
W.  Va.  84;  McCrea  v.  Muskegon  Cir- 
cuit Judge  (Mich.,  1894),  58  N.  W. 
Rep.  1118. 

Justness  of  Claim. — In  Kentucky  where 
the  statute  requires  an  averment  in 
the  affidavit  of  the  justness  of  the 
plaintiff's  claim,  an  omission  to  so  aver 
has  been  held  fatal.  Taylor  v.  Smith, 
17  B.  Mon.  (Ky.)  536;  Worthington  v. 
Cary,  i  Mete.  (Ky.)  470;  Allen  v. 
Brown,  4  Mete.  (Kv.)  343;  Bailey  v. 
Beadles,  7  Bush  (Ky.)  384. 

But  in  the  same  state  it  was  held 
that  an  affidavit  defective  in  not  stat- 
ing that  the  claim  was  just  might  be 
amended  either  before  or  after  a  mo- 
tion to  discharge.  Allen  v.  Brown,  4 
Mete.  (Ky.)344;  Bailey  v.  Beadles,  7 
Bush  (Ky.)  384. 

Where,  however,  the  statute  re- 
quires the  affidavit  merely  to  show 
that  the  plaintiff's  claim  is  just,  it  is 
sufficient  either  to  simply  allege  that 
it  is  just,  or,  without  such  direct  state- 
ment, to  allege  facts  concerning  the 
plaintiff's  claim  which  show  that  it 
is  just.  See  also  Simon  v.  Johnson, 
7  Kulp  (Pa.)  166.  Thus  an  affidavit 
alleging  that  the  plaintiff's  claim  was 
"for  the  amount  of  money  that  he 
was  compelled  to  pay  for  and  on  ac- 
count of  a  judgment  on  a  bond  or 
writing  obligatory,  wherein  the  said 
defendant  was  principal  and  the  plain- 
tiff was  security,  and  which  said 
plaintiff  did  pay  for  the  benefit  of  said 
defendant,  that  the  sum  so  paid,  and 
for  which  the  defendant  is  indebted 
to  him,  amounts,"  etc.,  was  held  suffi- 
cient as  showing  that  the  plaintiff's 
claim  was  just.  Wilkins  v.  Tourtellott, 
28  Kan.  825. 

In  Burnett  v.  McCluey,  92  Mo.  230 
{overruling  Bray  v.  McCIury,  55  Mo. 
128,  and  Burnett  v.  McCluey,  78  Mo. 
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ally  held  that  the  omission  from  the  affidavit  of  words  which  do 
not  affect  its  substantial  compliance  with  the  statute  will  not 
vitiate  it.* 


676),  the  court  held  that  an  affidavit 
which  stated  that  the  defendants  were 
nonresidents,  but  which  did  not  state 
that  the  plaintiff  had  a  just  claim, 
would  not  render  the  proceedings 
vulnerable  to  collateral  attack. 

Omission  of  Word  "Justly."  —  The 
mere  omission  of  the  word  "justly" 
has  been  held  sufficient  to  invalidate 
the  affidavit.  Evans  v.  Tucker,  59 
Tex.  249.  But  see  Livengood  v.  Shaw, 
10  Mo.  273;  Thompson  v.  Towson,  i 
Har.  &  M.  (Md.)  504;  Reed  v.  Mc- 
Cloud,  38  W.  Va.  701. 

"At  the  Least." — Where  the  statute 
requires  the  affiant  to  swear  that  the 
amount  is  "  at  the  least  "  so  much,  an 
affidavit  omitting  such  phrase  is  in- 
sufficient. Dulin  V.  McCaw  (W.  Va., 
1894),  20  S.  E.  Rep.  681;  Crim  v.  Har- 
mon, 38  W.  Va.  596. 

Itemized  Claims. — In  a  suit  upon  sev- 
eral distinct  claims,  it  is  not  necessary 
that  the  affidavit  should  allege  that 
there  is  no  counterclaim  as  to  each 
item  of  the  complaint.  U.  S.  Net,  etc., 
Co.  V.  Alexander  (City  Ct.),  18  N.  Y. 
Supp.  147. 

Negativing  Existence  of  Counter- 
claims.— Where  the  statute  requires 
the  affidavit  to  state  that  the  amount 
due  is  over  and  above  all  counter- 
claims, or  to  negative  the  existence  of 
counterclaims,  an  affidavit  failing  to 
so  allege  is  defective.  Norfolk,  etc., 
Hosiery  Co.  v.  Arnold  (Supreme  Ct.), 
18  N.  Y.   Supp.    910;  Wells  V.  Parker, 

26  Mich.  102.  See  generally,  as  to  the 
sufficiency  of  the  averment  to  meet  the 
requirement  of  the  statute.  Hart  v. 
Bernau,  67  Hun  (N.  Y.)  652,  22  N.  Y. 
Supp.  296;  McEntee  v.  Aris,  66  Hun 
(N.  Y.)635;  Dolbeer  v.  Stout  (Super. 
Ct.),  17  N.  Y.  Supp.  184;  Essex  County 
Nat.  Bank  v.  Johnson,  61  Hun  (N.  Y.) 
625;  Barstow  Stove  Co.  v.  Darling 
(Supreme  Ct.),  30  N.  Y.  Supp.  1033; 
Central  Nat.  Bank  v.  Ft.  Ann  Woolen 
Co.  (Supreme  Ct.),  24  N.  Y.  Supp.  640, 

27  N.  Y.  Supp.  1114;  Mann  v.  Carter, 
71  Hun  (N.  Y.)  72;  Mallary  v.  Allen, 
15  Abb.  N.  Cas.  (N.  Y.  City  Ct.)  338; 
Marine  Nat.  Bank  v.  Ward,  35  Hun 
(N.  Y.)  395;  Smith  v.  Arnold,  33  Hun 
(N.  Y.)  484;  Bates  v.  Pinstein,  15  Abb. 
N.  Cas.  (N.  Y.  City  Ct.)  480;  Lamkin 
V.    Douglass,    27   Hun    (N.    Y.)    517; 


Hingston  v.  Miranda,  12  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  439;  Mojar- 
rietta  v.  Saenz,  So  N.  Y.  551;  Acker 
V.  Jackson,  3  How.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  160;  Taylor  v.  Reed,  54 
How.  Pr.  (N.  Y.  Marine  Ct.)  27; 
Butterworth  v.  Boutilier  (Supreme 
Ct.),  22  N.  Y.  Supp.  872;  Cribben  v. 
Schillinger,  30  Hun  (N.  Y.)  248;  Grib- 
bon  V.  Back,  35  Hun  (N.  Y.)  541;  First 
Nat.  Bank  v.  Bushwick  Chemical 
Works  (Supreme  Ct.),  5  N.  Y.  Supp. 
824;  Geneva  Non-Magnetic  Watch  Co. 
V.  Payne  (Supreme  Ct.),  5  N.  Y.  Supp. 
68;  Manufacturers'  Nat.  Bank  z/.  Hall, 
60  Hun  (N.  Y.)  466;  National  Park 
Bank   v.    Whitmore,  40  Hun   (N.  Y.) 

499- 

A  Plaintiff  Suing  on  Assigned  Claims 
need  not  swear  as  to  counterclaims 
existing  against  his  assignor.  It  is 
sufficient  that  he  avers  a  sum  to  be 
due  over  and  above  all  counterclaims 
known  to  the  affiant.  Crowns  v.  Vail, 
51  Hun  (N.  Y.)  204. 

1.  Buchanan  v.  Sterling,  63  Ga.  227; 
Kennedy  v.  Morrison,  31  Tex.  207; 
Ludlow  V.  Ramsey,  11  Wall.  (U.  S.) 
581;  Hughes  V.  Martin,  i  Ark.  386; 
Foran  v.  Johnson,  58  Md.  144;  Liven- 
good  V.  Shaw,  10  Mo.  273;  Gutman  v. 
Virginia  Iron  Co.,  5  W.  Va.  22. 

Thus,  under  a  statute  requiring  the 
affidavit  to  state  that  the  defendant  is 
"  in  some  manner  about  to  dispose  of 
his  property,"  etc.,  the  omission  of  the 
words  "in  some  manner"  was  held 
not  fatal  to  the  affidavit.  Drake  v. 
Hager,  10  Iowa  556.  See  also  Grover 
V.  Buck,  34  Mich.  519;  Trowbridge  v. 
Sickler,  42  Wis.  417. 

Immaterial  Allegations. — Where  the 
affidavit  was  required  by  statute  to  al- 
lege that  the  defendant  was  justly  in- 
debted to  the  plaintiff  "  in  a  sum  ex- 
ceeding fifty  dollars,"  and  that  the 
sum  should  be  specified,  it  was  held 
that  an  allegation  that  the  defendant 
was  indebted  to  the  plaintiff  in  the 
sum  of  three  hundred  dollars  was  suf- 
ficient without  the  insertion  of  the 
words  "  in  a  sum  exceeding  fifty  dol- 
lars." Hughes  V.  Martin,  i  Ark.  386. 
And  where  the  statute  authorized 
an  attachment  when  the  defendant  "  is 
about  to  convey,  etc.,  so  as  to  de- 
fraud, hinder,  or  delay  his  creditors," 
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c.  Statement  OF  Grounds  OF  Attachment — (i)  Generally. — 
While  the  plaintiff  may  usually  charge  in  his  affidavit  one  or  all  of 
the  statutory  grounds  of  attachment,*  if  he  allege  more  than  one, 
they  should  be  stated  cumulatively.* 

(2)  Allegation  of  Knowledge  and  Belief . — In  an  affidavit  to  pro- 
cure an  attachment  the  elements  of  positiveness  as  to  knowledge, 
information,  or  belief,  separately  or  altogether,  required  by  stat- 
ute, must  be  substantially  included  in  its  terms,  or  it  will  be 
fatally  defective.* 


\ 


an  affidavit  alleging  that  the  defend- 
ant was  "about  to  convey  his  prop- 
erty so  as  to  hinder  or  delay  his  cred- 
itors," was  held  sufficient  without  the 
use  of  the  word  "  defraud."  Curtis  v. 
Settle,  7  Mo.  452.  See  also  Luttrell  z'. 
Martin.  112  N.  Car.  593. 

1.  Kennon  v.  Evans,  36  Ga.  89; 
Irvin  V.  Howard,  37  Ga.  18;  McCol- 
lem  u.  White,  23  Ind.  43. 

2.  Lawver  v.  Langhans,  85  111.  138; 
Rosenheim  v.  Fifield,  12  111.  App.  302; 
Prins  V.  Hinchliff,  17  111.  App.  153; 
Ruhl  V.  Rogers,  29  W.  Va.  779. 

One  Sufficient. — The  attachment  will 
be  upheld  if  he  sustains  one  of  them, 
McCollem  v.  White,  23  Ind.  43;  or  if 
the  defendant  leaves  one  of  the  causes 
of  attachment  uncontested,  Keith  v. 
Stetler,  25  Kan.  100.  See  also  Dunlap 
V.  McFarland,  25  Kan.  488. 

Neither  Ground  Supported. — But  an 
attachment  will  be  quashed  where  the 
affidavit  alleges  one  or  more  of  several 
statutory  grounds,  none  of  which  is 
supported  by  the  evidence,  although 
there  is  strong  evidence  in  support  of 
another  ground  not  alleged  in  the 
affidavit.  Dumay  v.  Sanchez,  71  Md. 
508. 

Inconsistency. — If  the  grounds  for 
the  attachment  stated  in  the  affidavit 
are  inconsistent  and  contradictory,  the 
affidavit  will  be  defective.  Drake  on 
Attachment,  §  loi.  But  allegations 
that  defendant  has  property  not 
exempt  from  execution,  and  that 
he  has  disposed  of  all  his  property, 
etc.,  are  not  necessarily  inconsistent. 
HoUoway  v.  Herryford,  g  Iowa  353. 
Nor  is  an  affidavit  stating  that  de- 
fendant has  assigned,  secreted,  etc., 
and  is  about  to  assign,  etc.  Nelson 
V.  Munch,  23  Minn.  229.  See  also 
Auerbach  v.  Hitchcock,  28  Minn.  73. 
Contra,  Dunnenbaum  v.  Schram,  59 
Tex.  281;  Carter  v.  Younger,  2  Tex. 
Unrep.  Cas.  445;  Pearre  v.  Hawkins, 
62  Tex.  434;  Hale  v.  Prote,  75  Hun  (N. 
Y.)  13. 


And  in  Hinds  v.  Fagebank,  9  Minn. 
68,  an  affidavit  that  the  defendant  "  is 
about  to  dispose  thereof,  and  has  in 
fact  made  a  sale  thereof,"  was  held 
contradictory,  and  therefore  bad.  See 
also  Smith  v.  Baker,  80  Ala.  318; 
Cleveland  v.  Boden,  63  Tex.  103;  Tan- 
ner, etc..  Engine  Co.  v.  Hall,  22  Fla. 
391;  Neal  V.  Gordon,  60  Ga.  112;  Kru- 
tina  V.  Culpepper,  75  Ga.  602. 

3.  Ross  V.  Steen,  20  Fla.  443.  Thus 
where  the  statute  requires  that  the  in- 
debtedness shall  be  directly  stated, 
it  is  not  sufficient  to  allege  that  affiant 
is  "informed  and  believes,"  Ross 
V.  Steen,  20  Fla.  443;  Dyer  v. 
Flint,  21  111.  80;  Booth  v.  Rees,  26  111. 
45;  Archer  v.  Claflin,  31  111.  306; 
Adams  v.  Merritt,  10  111.  App.  275; 
Prins  V.  Hinchliff,  17  111.  App.  153; 
Winkler  v.  Barthel,  6  111.  App.  iii; 
Crayne  v.  Wells,  2  111.  App.  574; 
White  V.  Wilson,  10  111.  21;  Wilson  v. 
Arnold,  5  Mich.  98;  Hale  v.  Chandler, 
3  Mich.  531;  Murphy  v.  Purdy,  13 
Minn.  422;  Ely  v.  Titus,  14  Minn.  125; 
Morrison  v.  Lovejoy,  6  Minn.  183; 
Pierse  v.  Smith,  i  Minn.  82;  Williams 
V.  Martin,  i  Mete.  (Ky.)  44;  Deupree 
V.  Eisenach,  9  Ga.  598;  Ex  p.  Haynes, 
18  Wend.  (N.  Y.)  611;  Cadwell  v.  Col- 
gate, 7  Barb.  (N.  Y.)  253;  Clowser  v. 
Hall,  80  Va.  864;  or  that  he  verily  be- 
lieves, Greene  v.  Tripp,  11  R.  I.  424. 
But  see  McNamara  v.  Ellis,  14  Ind. 
516. 

Where  the  statute  required  the 
plaintifif  to  swear  that  he  "  verily  be- 
lieves," an  affidavit  "to  the  best  of 
his  knowledge  and  belief "  was  held 
insufficient.  Sladler  v.  Parmlee,  10 
Iowa  23.  And  see,  in  general,  Ritten- 
house  V.  Harman,  7  W.  Va.  380;  Cobb 
V.  Force,  6  Ala.  468;  Stevenson  v. 
Robbins,  5  Mo.  18;  Hunt  v.  Strew,  s;) 
Mich.  368;  Trew  v,  Gaskill,  10  Ind. 
265;  Creasser  v.  Young,  31  Ohio  St. 
57;  Nelson  v.  Fuld,  89  Tenn.  466; 
Globe  Yarn  Mills  v.  Bilbrough  (City 
Ct.),  21  N.  Y.  Supp.  2,  2  Misc.  Rep. 
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(3)  Disjunctive   Statements. — The   allegations   of    the    affidavit 
must  be  specific  and  clear,  and  this  rule  is  not  observed  unless  the 

(N.Y.)  100;  Brown  v.  Keogh  (City  Ct.), 
14N.  Y.  Supp.  915;  Bump  V.  Danehy, 
59  Hun  (N.  Y.)  619;  Butterworth  v. 
Boutilier,  67  Hun  (N.  Y.)65o;  Selserw. 
Potter  Produce  Co.,  77  Hun  (N.  Y.) 
313;  National  Broadway  Bankz/.  Bark- 
er, 61  Hun  (N.  Y.)625;  Curwensville 
Mfg.  Co.  V.  Bloom,  10  Pa.  Co.  Ct.  Rep. 
295;  Trautmann  z/.  Schwahn,  80  Wis. 
275;  Dinkelspiel  v.  New  Albany 
Woolen  Mills,  46  La.  Ann.  576. 

Affiant's  statement  that  he  "verily 
believes "  is  insufficient  where  the 
statute  requires  the  affidavit  to  state 
the  fact,  Helman  v.  Fowler,  24  Ark. 
235 ;  Sannoner  v.  Jacobson,  47  Ark.  31 ; 
Landfair  v.  Lowman,  50  Ark.  446; 
holding,  however,  that  the  defect  be- 
ing amendable  under  the  Arkansas 
statute,  the  objection  cannot  be  taken 
for  the  first  time  on  appeal.  Nelson  v. 
Fuld,  89  Tenn.  466,  overruling  Lester 
V.     Cummings,    8     Humph.    (Tenn.) 

384. 

In  Georgia  the  grounds  of  attach- 
ment must  be  stated  distinctly  as 
within  the  affiant's  knowledge.  Mein- 
hard  v.  Neill(Ga.,  1890),  16  S.  E.  Rep. 
613;  The  Chronicle  &  Constitutionalist 
V.  Rowland,  72  Ga.  195;  Brown  v. 
Massman,  71  Ga.  859;  Gazan  v.  Royce, 
78  Ga.  512. 

Kansas. — In  Campbell  v.  Hall,  i 
Kan.  488,  a  statement  "that  affiant 
has  reason  to  believe  and  does  be- 
lieve" was  held  insufficient  to  satisfy 
the  statute. 

In  North  Carolina  an  affidavit  of  cer- 
tain facts  on  information  and  belief  is 
expressly  sanctioned  by  statute,  and 
it  has  been  held  that  the  sources  of 
the  information  need  not  be  stated. 
Hess  V.  Brower,  76  N.  Car.  428;  Gas- 
hine  v.  Baer,  64  N.  Car.  108. 

In  Sonth  Carolina  the  affidavit  "  must 
contain  an  allegation  of  the  existence 
of  one  or  more  of  the  conditions  pre- 
scribed in  the  Attachment  Act,  or  of 
facts  from  which  they  may  be  inferred, 
resting  upon  the  knowledge  of  the 
affiant,  or  of  some  one  else,  as  the 
source  of  the  information,"  Wando 
Phosphate  Co.  v.  Rosenberg,  31  S. 
Car.  301;  Myers  v.  Whiteheart,  24  S. 
Car.  196;  and  the  facts  stated  must  be 
such  as,  if  true,  would  be  sufficient 
frima  facie  to  warrant  the  belief.  Ivy 
V.  Caston,  21  S.  Car.  588;  Claussen  v. 
Fultz,   13   S.   Car.  476;  Baum   v.  Bell, 


28  S.  Car.  201;  Kerchner  v.  McCor- 
mac,  25  S.  Car.  461. 

In  New  York  the  statement  of  the 
grounds  for  the  attachment  may  be 
made  upon  information  and  belief,  al- 
though the  code  does  not  expressly 
allow  it,  Buell  v.  Van  Camp,  119  N. 
Y.  160;  Murphy  v.  Jack,  142  N.  Y.  215; 
Bennett  v.  Edwards,  27  Hun  (N.  Y.) 
352;  holding  that  when  the  party  hav- 
ing positive  knowledge  of  the  facts 
refuses  to  make  an  affidavit,  the  plain- 
tiff is  not  obliged  to  procure  an  order 
under  section  885  of  the  code  requiring 
him  to  appear  before  a  referee  and 
submit  to  an  examination,  Ketchum  v. 
Vidvard,  4  Thomp.  &  C.  (N.  Y.)  138; 
Belden  v.  Wilcox,  47  Hun  (N.  Y.)  331. 

But  where  the  fact  is  so  averred,  the 
sources  of  the  information  and  the 
grounds  of  the  belief  must  be  stated, 
so  that  the  judicial  officer  to  whom 
the  affidavit  is  presented  may  judge 
whether  the  information  and  belief 
have  a  proper  basis  to  rest  on. 
Murphy  v.  Jack,  142  N.  Y.  215;  Buell 
V.  Van  Camp,  119  N.  Y.  160;  Crowns  v. 
Vail,  51  Hun  (N.  Y.)«204;  Marine  Nat. 
Bank  v.  Ward,  35  Hun  (N.  Y.)  395; 
Hingston  v.  Miranda,  12  Civ.  Pro. 
Rep.  (N.Y.  Supreme  Ct.)  439;  Geneva 
Non-Magnetic  Watch  Co.  v.  Payne 
(Supreme  Ct.),  5  N.  Y.  Supp.  68;  Manu- 
facturers' Nat.  Bank  v.  Hall,  60  Hun 
(N.  Y.)  466;  Matter  of  Faulkner,  4 
Hill  (N.Y.)  598;  Exp.  Robinson,  21 
Wend.  (N.  Y.)  672;  Empire  Warehouse 
Co.  V.  Mallett  (Supreme  Ct.),  32  N.  Y. 
Supp.  861;  King  V.  South  wick,  66 
How.  Pr.  (N.  Y.  C.  PI.)  282;  Ellison 
V.  Bernstein,  60  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  145;  Appleton  v.  Speer 
(Super.  Ct.),  6  N.  Y.  Supp.  511  (see 
the  sequel  to  this  case,  Ahlhauser  v. 
Butler,  57  Fed.  Rep.  121). 

And  the  sources  of  information  so 
disclosed  must  be  such  that  a  person 
of  reasonable  prudence  would  be  will- 
ing to  accept  and  act  upon  the  knowl- 
edge derived  therefrom.  Buell  v. 
Van  Camp,  119  N.  Y.  160. 

The  rule  thus  laid  down  by  the 
Court  of  Appeals  is  exemplified  in  the 
following  cases:  Cribben  v.  Schillin- 
ger,  30  Hun  (N.  Y.)  248;  Buhl  v.  Ball, 
41  Hun  (N.  Y.)  61;  Newwitter  v.  Man- 
sell  (Supreme  Ct.),  38  N.  Y.  St.  Rep. 
595;  Hill  V.  Bond,  22  How.  Pr.  (N.  Y. 
Supreme   Ct.)   272;  Ellison    v.    Bern- 
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affiant  states  definitely  the  particular  ground  or   grounds  upon 
which  he  relies  to  secure  the  remedy.     While,  therefore,  the  affi- 

stein,  60  How.  Pr.  (N.  Y.  Supreme 
Ct.)  145;  Belden  v.  Wilcox,  47  Hun 
(N.  Y.)  331;  McCulloh  V.  Aeby  (Su- 
preme Ct.),  9  N.  Y.  Supp.  361;  James 
V.  Richardson,  39  Hun  (N.  Y.)  399. 

Information  by  Telephone.  —  In 
Murphy  v.  Jack,  142  N.  Y.  215,  an  at- 
tachment had  been  granted  upon  affi- 
davit of  plaintiff's  attorney,  made 
upon  information  and  belief,  the 
grounds  for  belief  being,  as  therein' 
alleged,  the  statements  of  the  plaintiff 
and  his  counsel  who  were  in  Boston, 
and  who,  as  the  affidavit  stated,  "  have 
both  talked  to  deponent  this  morning 
over  the  telephone  from  Boston."  It 
was  not  stated  and  did  not  appear  that 
the  affiant  was  acquainted  with  the 
plaintiff  and  recognized  his  voice,  or  in 
any  other  way  had  positive  informa- 
tion that  it  was  the  plaintiff  who  was 
talking  to  him.  It  was  held  that  the 
affidavit  was  insufficient.  The  court 
conceded,  however,  that  the  necessary 
information  may  be  communicated  by 
telephone,  and  based  its  decision  solely 
upon  the  absence  of  any  averments  to 
identify  the  person  speaking. 

Sources  of  Information. — Where  the 
statements  in  the  affidavit  are  posi- 
tive, but  it  is  evident  that  the  affiant 
does  not  have  actual  knowledge  or 
cannot  be  presumed  to  know,  he  must 
set  forth  the  sources  of  his  informa- 
tion, and  these  must  be  satisfactory, 
as  stated  above,  Kokomo  Straw-Board 
Co.  V.  Inman,  53  Hun  (N.  Y.)  39; 
Thomas  v.  Dickinson  (Supreme  Ct.), 
33  N.  Y.  St.  Rep.  786,  II  N.  Y.  Supp. 
436;  holdingalso,  that  where  the  affiant 
states  transactions  positively  as  being 
within  his  knowledge,  when  it  can  be 
seen  that  he  does  not  possess  that 
knowledge,  it  is  a  circumstance  which 
subjects  the  truthfulness  of  his  state- 
ments in  other  respects  to  grave 
doubts,  Jordan  v.  Richardson,  7  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  411. 

Presumption  of  Knowledge. — A  cashier 
of  a  bank  is  presumed  to  be  acquainted 
with  the  financial  affairs  of  the  cor- 
poration, and  he  need  not  give  the 
sources  of  his  information  in  support 
of  the  positive  statement  in  his  affi- 
davit that  a  certain  sum  is  due.  Na- 
tional Park  Bank  v.  Whitmore,  40 
Hun  (N.  Y.)  499.  And  the  president 
of  a  corporation  is  likewise  presumed 
to    have    knowledge    of    such    facts. 


Manufacturers'  Nat.  Bank  v.  Hall,  60 
Hun  (N.  Y.)466. 

And  it  will  not  be  inferred  that  mat- 
ters positively  sworn  to  by  the  plain- 
tiff Mmself  are  not  within  his  personal 
knowledge,  unless  it  is  apparent  that 
the  possession  of  such  knowledge  is 
an  impossibility.  Doctor  v.  Schnepp, 
7  Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  144; 
James  v.  Richardson,  39  Hun  (N.  Y.) 

399- 

"  Over  and  above  All  Counterclaims," 
etc. — As  to  the  sufficiency  of  a  state- 
ment in  an  affidavit  that  the  indebted- 
ness is  "over  and  above  all  counter- 
claims," etc.,  as  required  by  the  code, 
see  Jordan  v.  Richardson,  7  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)4ii;  National 
Park  Bank  v.  Whitmore,  40  Hun  (N. 
Y.)  499;  First  Nat.  Bank  v.  Bushwick 
Chemical  Works  (Supreme  Ct.),  5  N. 
Y.  Supp.  824;  Butterworth  v.  Boutilier 
(Supreme  Ct.),  22  N.  Y.  Supp.  872; 
Hart  V.  Bernau  (Supreme  Ct.),  22  N. 
Y.  Supp.  296;  Acker  v.  Jackson,  3 
How.  Pr.,  N.  S.  (N.  Y.  Supreme  Ct.), 
160;  Mojarrietta  v.  Saenz,  80  N.  "Y. 
551;  Bates  V.  Pinstein,  15  Abb.  N.  Cas. 
(N.  Y.  City  Ct.)  480;  Smith  v.  Arnold, 
33  Hun  (N.  Y.)  484;  Mallary  v.  Allen, 
15  Abb.  N.  Cas.  (N.  Y.  City  Ct.)  338; 
Lee  V.  Co-operative  L.  &  R.  Assoc. 
(Supreme  Ct.),  19  N.  Y.  St.  Rep.  879. 

Agents  and  Attorneys. — Where  the 
statute  places  no  restrictions  on  an 
affidavit  made  by  an  agent  or  attorney, 
it  has  been  held  sufficient  for  him  to 
swear  "  to  the  best  of  his  knowledge." 
Walker  v.  Barrelli,  32  La.  Ann.  467; 
Bridges  v.  Williams,  i  Martin,  N.  S. 
(La.)  98.  See  also  Sioux  Valley  State 
Bank  v.  Kellogg  (Iowa,  1S90),  46  N. 
W.  Rep.  859;  and  an  averment  "  upon 
information  and  belief  derived  from 
and  founded  upon  the  written  admis- 
sions of  the  defendant;"  Howell  v. 
Kingsbury,  15  Wis.  272.  See  also 
Mitchell  V.  Pitts,  61  Ala.  219. 

But  if  the  statute  require  the  agent 
or  attorney  to  swear  positively,  an 
affidavit  in  any  other  form  is  bad. 
Dyer  v.  Flint,  21  111.  80;  Adams  v. 
Merritt,  10  III.  App.  275;  Stowers  v. 
Carter,  28  Ga.  351;  Deupree  v.  Eisen- 
ach, 9  Ga.  59S.  Thus,  where  the  stat- 
ute required  that  the  affidavit  should 
be  that  "the  plaintiff  kre^ws  or  be- 
lieves," etc.,  an  affidavit  made  by  the 
clerk  of  the  plaintiff,  that  "  he  "  (the 
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davit  may  state  as  many  grounds  of  attachment  as  the  statute 
allows,  it  will  be  defective  if  it  states  two  or  more  of  them  dis- 
junctively,* where  any  of  the  grounds  would  have  been  sufficient 
for  the  attachment  had  they  been  stated  singly  or  united  by  the 
conjunction  "  and,"  *  unless  the  disjunctive  is  used,  not  to  connect 


clerk)  "knows  or  has  good  reason  to 
believe  "  was  held  defective,  Dean  v. 
Oppenheimer,  25  Md.  368;  as  was  an 
allegation  "  to  the  knowledge  of  the 
deponent"  instead  of  "  to  the  knowl- 
edge of  the  plaintiff,"  Murray  v. 
Hankin,  30  Hun  (N.  Y.)  37.  But  see 
Billwiller  v.  Marks,  21  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  162. 

An  affidavit  by  an  agent  that  the 
debt  is  due,  as  hebelieves.is  insufficient 
where  the  statute  requires  him  to 
swear  to  the  best  of  his  knowledge 
and  belief.  Bergh  v.  Jayne,  7  Martin, 
N.  S.  (La.)  610. 

In  Wisconsin  an  affidavit  made  by 
the  attorney  or  agent  of  the  plaintiff, 
and  which  states  positively  the  amount 
due,  need  not  state  the  sources  or 
means  of  information.  Rice  v.-  Mor- 
ner,  64  Wis.  599;  Anderson  v.  Wehe, 
58  Wis.  615;  the  latter  case  ex- 
pressly leaving  the  question  unde- 
cided whether  the  rule  should  be  dif- 
ferent where  the  affidavit  is  made  on 
information  and  belief. 

1.  Alabama. — Johnson  v.  Hale,  3 
Stew.  &  P.  (Ala.)  331;  Cannon  v. 
Logan,  5  Port.  (Ala.)  77. 

Iowa. — Stacy  v.  Stichton,    9    Iowa 
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Kansas. — Dickenson  v.  Cowley,  15 
Kan.  269. 

Kentucky. — Barnard  v.  Sebre,  2  A. 
K.  Marsh.  (Ky.)  151;  Shipp  v.  Davis, 
Hard.  (Ky.)  70;  Davis  v.  Edwards, 
Hard.  (Ky.)  350. 

Michigan. — Kegel  v.  Schrenkheisen, 
37  Mich.  174. 

Afintiesota. — Guile  v.  McNanny,  14 
Minn.  520. 

Mississippi.  —  Bishop  v.  Fennerty, 
46  Miss.  570. 

New  York. — Dintruff  v.  Tuthill,  62 
Hun  (N.  Y.)  591;  Van  Alstyne  v.  Er- 
wine,  ir  N.  Y.  331;  People  v.  Albany 
Recorder.  6  Hill  (N.  Y.)429. 

North  Dakota. — Birchall  v.  Griggs 
(N.  Dak.,  1894).  60  N.  W.  Rep.  842. 

Ohio.  —  Rogers  v.  Ellis,  i  Handy 
(Ohio)  48.  I  Disney  (Ohio)  i. 

Pennsylvania. — Wray  v.  Gilmore,  i 
Miles  (Pa.)  75;  Jewel  v.  Howe,  3  Watts 
(Pa.)  144. 


South  Carolina. — Devall  v.  Taylor, 
Cheves  (S.  Car.)  5. 

Texas. — Hopkins  v.  Nichols,  22  Tex. 
206;  Garner  v.  Burleson,  26  Tex.  348; 
Culbertson  v.  Cabeen,  29  Tex.  247; 
Carpenter  v.  Pridgen,  40  Tex.  32. 

Wisconsin.  —  Morrison  v.  Fake,  i 
Pin.  (Wis.)  133;  Miller  v.  Munson,  34 
Wis.  579. 

United  States. — Salmon  v.  Mills,  4 
U.  S.  App.  loi,  I  C.  C.  A.  278. 

2.  Allen  v.  Fleming,  14  Rich.  (S. 
Car.)  196;  Wilke  v.  Cohn,  54  Cal.  212; 
Morrison  v.  Fake,  1  Pin.  (Wis.)  133; 
Rogers  v.  Ellis,  i  Disney  (Ohio)  i; 
Brownell  v.  Colbath  Steam  Heating 
Co..  13  Month.  L.  Bull.  (Ohio)  35;  De- 
vall V.  Taylor,  Cheves  (S.  Car.)  5. 

Thus,  an  affidavit  alleging  that  the 
defendant  "  was  about  to  remove," 
etc.,  ''or  so  absconds  and  conceals," 
etc.,  was  held  defective  in  Hagood  v. 
Hunter,  i  McCord  (S.  Car.)  511. 

"Express  or  Implied  Contract." — An 
affidavit  is  insufficient  which  avers 
that  the  defendant  is  indebted  to  the 
plaintiff  upon  an  express  or  implied 
(jontract,  Hawley  v.  Delmas,  4  Cal. 
195;  but  not  if  it  aver  that  the  debt 
is  due  by  express  and  implied  contract. 
Emerson  v.  Detroit  Steel,  etc.,  Co. 
(Mich.,  1894),  58  N.  W.  Rep.  659. 

In  Tennessee,  where  the  statute  au- 
thorizes two  or  more  grounds  for  the 
attachment  to  be  stated  in  the  alterna- 
tive in  the  affidavit,  it  was  held  that  a 
valid  ground  could  not  be  attached  in 
that  way  with  some  other  fact  which 
was  no  ground.  Haynes  v.  Powell,  i 
Lea  (Tenn.)  347. 

Kentucky. — An  affidavit  stating  two 
grounds  of  attachment  in  the  alterna- 
tive has  been  held  not  vicious  by  the 
Court  of  Appeals.  Wood  v.  Wells,  2 
Bush  (Ky.)  197;  Hardy  v.  Trabue,  4 
Bush  (Ky.)  644. 

In  North  Carolina  an  affidavit  was 
held  sufficient  which  stated  that  the 
defendant  was  a  nonresident  and  had 
property  in  the  state,  "  or  has  removed 
or  is  about  to  remove  some  of  his  prop- 
erty from  the  state,"  etc.,  on  the 
ground  that  the  statute  put  the  words 
in   the   alternative,    and   the  plaintiff 
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two  distinct  facts  of  different  natures,  but  to  characterize  and  in- 
clude two  or  more  phases  of  the  same  fact  attended  with  the 
same  results.* 


I 


could  succeed  by  establishing  either 
of  them.  Penniman  v.  Daniel,  90  N. 
Car.  154. 

California. — But  in  California  under 
a  statute  authorizing  an  attachment 
in  an  action  upon  a  contract,  etc., 
"  not  secured  by  any  mortgage  or  lien 
on  real  or  personal  property,  or  any 
pledge  upon  personal  property;  or,  if 
originally  so  secured,  that  such  se- 
curity has  *  *  *  become  valueless,"  an 
affidavit  was  held  defective  which 
alleged  "  that  the  payment  of  the  same 
has  not  been  secured  by  any  mortgage 
or  lien  on  real  or  personal  property, 
■*  *  *  or,  if  originally  so  secured,"  etc., 
in  the  words  of  the  statute,  and  the 
attachment  was  dissolved;  the  court 
holding  that  "it  would  be  proper  to 
follow  the  language  of  the  statute,  in 
saying  that  payment  had  not  been  se- 
cured by  any  mortgage  or  lien  upon 
real  or  personal  property,  or  any 
pledge  upon  personal  property,  be- 
cause it  includes  two  or  more  phases 
of  the  same  fact,  attended  with  the 
same  results,  namely  *  *  *  ;  but  to 
use  the  above  language,  and  then  say, 
'or,  if  originally  so  secured,'  *  *  *  is 
not  to  state  either  with  certainty.  It 
does  not  say  that  no  security  was  ever 
given;  neither  does  it  say  that  security 
was  given,  but  that  the  same  has  be- 
come valueless."  Wilke  v.  Cohn,  54 
Cal.  212;  Winters  v.  Pearson,  72  Cal. 
553;  Mercer  Bank  v.  Morton,  58  Cal. 
360. 

1.  Alabama. — Johnson  v.  Hale,  3 
Stew.  &  P.  (Ala.)  331. 

Colorado. — McCraw  v.  Welch,  2  Colo. 
284. 

Indiana. — Parsons  v.  Stockbridge, 
42  Ind.  121. 

Kentucky, — Wood  v.  Wells,  2  Bush 
(Ky.)  197. 

Mtc/iigan.— Jones  v.  Peck  (Mich., 
1894),  59  N.  W.  Rep.  659;  Emerson  v. 
Detroit  Steel,  etc.,  Co.  (Mich.,  1894), 
58  N.  W.  Rep.  659. 

Mississippi.  —  Commercial  Bank  v. 
Ullman,  10  Smed.  &  M.  (Miss.)  411. 

New  York. — Arming  v.  Monteverde 
(Supreme  Ct.),  8  N.  Y.  St.  Rep.  812; 
Van  Alstyne  v.  Erwine,  11  N.  Y.  331; 
Rothschild  v.  Moonev  (Supreme  Ct.), 
36  N.  Y.  St.  Rep.  565-' 

North  Carolina. — Penniman  v.  Dan- 
iel, 90  N.  Car.  154. 


South  Carolina. — Goss  v.  Gowing,  5 
Rich.  (S.  Car.)  477. 

Tennessee.  —  Conrad  v.  M'Gee,  9 
Yerg.  (Tenn.)  428. 

Texas. — Hopkins  v.  Nichols,  22  Tex. 
206;  Blum  V.  Davis,  56  Tex.  423. 

West  Virginia. — Sandheger  v.  Ho- 
sey,  26  W.  Va.  221. 

Thus,  in  Societe  Fonciere  z/.  Milli- 
ken,  135  U.  S.  304,  it  was  held  that  an 
affidavit  preliminary  to  the  issue  of  an 
attachment  in  Texas  n^omi  foreign  cor- 
poration, which  recited  that  the  de- 
fendant "  is  not  a  resident  corporation 
or  is  a  foreign  corporation  or  is  acting 
as  such,"  was  sufficient  under  Rev. 
Stat.  Tex.,  art.  152,  distinguishing 
Hopkins  v.  Nichols,  22  Tex.  206,  on 
the  ground  that  in  the  latter  case  there 
were  two  distinct  causes  for  the  at- 
tachment, whereas  in  the  former  case 
the  single  cause  was  the  nonresidence 
of  the  corporation. 

Thus,  an  affidavit  that  the  defend- 
ant was  about  to  assign  or  dispose  of 
his  property,  with  intent  to  delay  or 
defraud  his  creditors,  is  not  bad  as 
being  in  the  alternative.  Brown  v. 
Minneapolis  Lumber  Co.,  25  Minn. 
461.  But  an  affidavit  in  the  alterna- 
tive that  the  defendant  has  assigned, 
secreted,  or  disposed  of  his  property, 
or  is  about  to  assign,  secrete,  or  dis- 
pose of  the  same,  is  bad.  Guile  v.  Mc- 
Nanny,  14  Minn.  520.  Contra,  Dawley 
V.  Sherwin  (S.  Dak.,  1894),  57  N.  W. 
Rep.  1027.  See  also  Rothschild  v. 
Mooney  (Supreme  Ct.),  36  N.  Y.  St. 
Rep.  565;  Arming  v.  Monteverde  fSu- 
preme  Ct.),  8  N.  Y.  St.  Rep.  812;  Swe- 
zey  V.  Bartlett,  3  Abb.  Pr.,  N.  S.  (N. 
Y.  Supreme  Ct.)  444. 

An  affidavit  averring  that  the  de- 
fendant "absconds  or  secretes"  is 
good,  as  forming  but  one  distinct 
ground  of  attachment.  Cannon  v. 
Logan,  5  Port.  (Ala.)  77. 

An  affidavit  that  the  defendant 
"  hath  removed  or  is  removing  out  of 
the  state,  or  so  absconds  or  privately 
conceals  himself  that  the  ordinary 
process  of  law  cannot  be  served  on 
him,"  these  being  the  words  of  the 
statute,  was  held  sufficient,  Bosbyshell 
V.  Emanuel,  12  Smed.  «&  M.  (Miss.) 63; 
as  were  an  affidavit  alleging  that  the 
defendant  "  has  assigned,  disposed  of, 
or   concealed,   or  is   about   to  assign, 
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(4)  Statutory  Phrases  and  Clauses. — The  words  of  the  statute 
giving  the  remedy  should  be  followed  very  closely  in  alleging  in 
the  affidavit  the  grounds  upon  which  the  attachment  is  sought ; 
and  especially  is  this  so  with  respect  to  the  status  or  intent  of  the 
defendants.* 


etc, ,  his  property  with  intent  to  defraud 
his  creditors,"  Klenk  v.  Schwalm,  19 
Wis.  Ill;  and  an  affidavit  that  the  de- 
fendant "is  about  to  sell,  convey,  or 
otherwise  dispose  of  his  property,  etc. , 
with  the  intent  to  cheat,  hinder,  or  de- 
lay his  creditors."  Parsons  v.  Stock- 
bridge,  42  Ind.  121. 

The  grounds  or  causes  for  the  issu- 
ance of  an  order  of  attachment  being 
divided  and  arranged  into  nine  groups 
or  subdivisions  in  the  section  of  the 
statute  providing  therefor,  each  group 
or  subdivision  constitutes  but  one 
ground  or  cause,  and  the  whole  of 
any  one  of  such  groups  or  subdivi- 
sions may  be  stated  in  the  language 
of  the  statute  in  an  affidavit  for  an 
order  of  attachment,  although  it  con- 
tains more  than  one  distinct  allega- 
tion, separated  from  each  other  by  the 
disjunctive  conjunction  "or."  When 
more  than  one  of  such  groups  or  sub- 
divisions are  used  in  an  affidavit,  they 
should  be  united  by  the  conjunction 
"and."  Tessier  z/.  Englehart,  18  Neb. 
170. 

1.  "Absconding"  or  "  Removing"  Debt- 
ors.— An  allegation  in  an  affidavit  that 
the  debtor  "  has  absconded,"  is  insuffi- 
cient where  the  statute  prescribes  the 
use  of  the  present  tense.  Levy  v.  Mill- 
man,  7  Ga.  167  {compare  Selleck  v. 
Tuesdall,  Dudley  (Ga.)  196);  and  such 
a  cfefect  is  not  amendable.  Brown  v. 
McCluskey,  26  Ga.  577.  But  an  alle- 
gation that  the  defendant  "  is  abscond- 
ing "  is  sufficient  in  such  a  case,  Ken- 
non  V.  Evans,  36  Ga.  89;  or  that  he  is 
"actually  removing  or  about  to  re- 
move out  of  said  county,"  Irwin  v. 
Howard,  37  Ga.  18.  Again,  in  Ken- 
nedy V.  Dillon,  I  A.  K.  Marsh.  (Ky.) 
354,  it  was  held  that  an  allegation  that 
the  defendant  "  hath  absconded  "  was 
not  sufficient  where  the  statute  pre- 
scribed the  present  tense.  And  see 
also  Poage  v.  Poage,  3  Dana  (Ky.) 
579.  But  compare  Wallis  v.  Wallace, 
6  How.  (Miss.)  254,  where,  under  a 
statute  allowing  an  attachment  where 
"  the  debtor  so  absconds,"  etc.,  an  af- 
fidavit alleging  that  the  debtor  "hath 
absconded"  was  held  sufficient. 


So  an  affidavit  that  the  defendant 
"is  about  removing"  was  held  suf- 
ficient where  the  statutory  require- 
ment was  that  the  debtor  "  is  remov- 
ing." Lee  V.  Peters,  i  Smed.  &  M. 
(Miss.)  503.  See  also  Runyan^/.  Mor- 
gan, 7  Humph.  (Tenn.)  210;  Dandridge 
V.  Stevens,  12  Smed.  &  M.  (Miss.) 
723- 

And  an  affidavit  that  "the  defend- 
ant was  about  leaving  the  state  per- 
manently "  was  held  substantially 
equivalent  to  "the  debtor  is  on  the 
eve  of  leaving  the  state  forever." 
Sawyer  v.  Arnold,  i  La.  Ann.  315.  See 
also  Alabama  Bank  v.  Berry,  2  Humph. 
(Tenn.)  443;  Boyd  v.  Buckingham,  10 
Humph.  (Tenn.)  434;  Frere  v.  Perret, 
25  La.  Ann.  500;  Free  v.  Hukill,  44 
Ala.  197;  Hafley  v.  Patterson,  47  Ala. 
271;  Commerce  Nat.  Bank  v.  White- 
man  Pulp  Co.,  67  Hun  (N.  Y.)  648; 
Thames,  etc..  Marine  Ins.  Co.  v. 
Dimick,  66  Hun  (N.  Y.)  634;  Swick  v. 
Griffis,  2  Pa.  Dist.  Rep.  550. 

A  statement  that  defendant  "ab- 
sents "  himself  does  not  fulfil  the 
meaning  of  the  word  "abscond,"  as 
required  by  statute.  Conard  v.  Con- 
ard,  17  N.  J.  L.  154. 

Allegation  of  Nonresidence.  — Where 
the  statute  provided  that  an  attach- 
ment might  issue  where  the  defendant 
"  resides  out  of  this  state,"  an  affidavit 
that  the  defendant  "  is  a  nonresident  " 
was  considered  sufficient,  Graham  v. 
Ruff,  8  Ala.  171;  and  an  allegation 
that  the  defendant  is  "  not  now  an  in- 
habitant of  this  state"  has  been  held 
equivalent  to  saying  that  he  is  a  "  non- 
resident of  the  state."  Wiltse  v. 
Steams,  13  Iowa  282.  And  see  Mantz 
V.  Hendley,  2  Hen.  &  M.  (Va.)  308; 
Wallis  V.  Murphy,  2  Stew.  (Ala.)  15; 
Croxall  V.  Hutchings,  12  N.  J.  L.  84; 
Millandon  v.  Foucher,  8  La.  582;  New 
Orleans  v.  Garland,  11  La.  Ann.  438; 
Reding  v.  Ridge,  14  La.  Ann.  36;  Love 
V.  Young,  69  N.  Car.  65;  Parks  v. 
Adams,  113  N.  Car.  473;  M'Culloch  v. 
Foster,  4  Yerg.  (Tenn.)  162;  Bennett 
V.  Avant,  2  Sneed  (Tenn.)  152;  Hop- 
kins V.  Suttles,  Hard.  (Ky.)  loi,  note; 
Davis  V.    Edwards,   Hard.  (Ky.)  350; 
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To  Vex,  Harass,  etc. — The  averment  that  the  attachment  is  not 
sued  out  "  for  the  purpose  of  vexing  or  harassing  the  defendant " 
is  generally  held  to  be  a  matter  of  substance.* 

8.  Variance. — There  should  be  no  material  variance  between 
the  affidavit  and  the  other  papers  in  the  suit.  The  debt  sued 
upon  should  be  the  one  sworn  to,*  and   the  cause  of  action  set 


Drew  V.  Dequindre,  2  Dougl.  (Mich.) 
93;  Allen  V.  Fleming,  14  Rich.  (S. 
Car.)  196;  Powers  v.  Hurst,  3  Blackf. 
(Ind.)  229.  Lane  z/.  Fellows,  i  Mo.  251; 
Alexander  v.  Haden,  2  Mo.  187;  Tufts 
V.  Volkening,  51  Mo.  App.  7;  Avery  t*. 
Good,  114  Mo.  290;  Clarke  Banking 
Co.  V.  Wright,  37  Neb.  382;  Nagel  v. 
Loomis,  33  Neb.  499;  Adams  v.  Hill- 
iard,  59  Hun  (N.  Y.)  626;  Steele  v. 
Raphael,  59  Hun  (N.  Y.)  626;  Owl 
Cigar  Co.  v.  Lidgerwood  (City  Ct.), 
27  N.  Y.  Supp.  932,  7  Misc.  Rep.  (N. 
Y.)  742;  Baldwin  v.  Ferguson,  35  111. 
App.  393. 

An  affidavit  that  both  defendants 
resided  in  New  York  and  have 
not  resided  in  Michigan  for  three 
months,  was  considered  as  referring 
to  the  defendants  and  each  of  them, 
and  was  held  sufficient.  Dorr  v.  Clark, 
7  Mich.  310. 

Nonresidence,  when  necessary  to  be 
averred,  need  not  be  stated  in  express 
terms.  It  is  sufficient  when  that  con- 
clusion is  the  only  one  which  can  be 
consistently  drawn  from  the  facts  set 
forth  in  the  affidavit.  New  York  v. 
Genet,  4  Hun  (N.  Y.)  487. 

An  affidavit  that  a  defendant  is  not 
a  resident  of  the  state,  so  that  proc- 
ess cannot  be  served  upon  him,  was 
held  insufficient  on  account  of  am- 
biguity when  compared  with  the 
grounds  for  attachment  prescribed  in 
the  statute.     Lane  v.  Fellows,  i  Mo. 

353. 

Intent  and  Besnlt. — Where  the  stat- 
ute requires  an  allegation  in  the  af- 
fidavit of  a  certain  intent  on  the  part 
of  the  defendant,  or  a  certain  intent 
followed  by  a  certain  specified  result, 
the  affidavit  must  allege  the  intent,  or 
the  intent  and  result,  Drake  on  At- 
tachment, §§  103  aa,  103  b\  Crayne  v. 
Wells,  2  111.  App.  574;  and  an  omis- 
sion to  aver  the  specified  result,  where 
required,  has  been  held  fatal,  Napper 
V.  Noland,  9  Port.  (Ala.)  218;  Thomp- 
son V.  Chambers,  12  Smed.  &  M. 
(Miss.)  488.  But  in  Hinds  v.  Fage- 
bank,  9  Minn.  68,  an  affidavit  setting 
forth   the   intent,    without    the    facts 


showing  such  intent,  was  held  bad. 
And  see  Brown  v.  Keogh  (City  Ct.),  39 
N.  Y.  St.  Rep.  225,  14  N.  Y.  Supp.  915. 

1.  Hall  V.   Brazleton,  40  Ala.   406. 
Thus,  under  a  statute  requiring  the 

affidavit  to  allege  that  "the  attach- 
ment is  not  sued  out  for  the  purpose 
of  injuring  or  harassing  the  defend- 
ant," an  affidavit  was  held  fatally  de- 
fective which  alleged  that  the  "at- 
tachment is  not  sued  out  for  the  pur- 
pose of  injuring  and  harassing  the 
said  defendant."  Moody  v.  Levy,  58 
Tex.  532.  But  in  Fridenberg  v.  Pier- 
son,  18  Cal.  152,  the  omission  from  the 
affidavit  of  the  averment  that  the  sum 
claimed  was  "an  actual  bona-fide  ex- 
isting debt,  due  and  owing  from  the 
defendant  to  the  plaintiff,"  and  that 
the  attachment  was  not  sought,  and 
the  action  not  prosecuted  to  hinder, 
delay,  or  defraud  any  creditor  or 
creditors  of  the  defendant,  was  held 
not  to  render  the  attachment  a  nullity 
as  against  subsequent  attaching  cred- 
itors. 

2.  Ballard  v.  Great  Western  Min., 
etc.,  Co.  (W.  Va.,  1894),  19  S.  E.  Rep. 
510;  Cross  V.  Richardson,  2  Martin, 
N.  S.  (La.)  323.  Thus,  where  the 
plaintiff  stated  different  amounts  in 
his  petition  and  affidavit,  the  writ  was 
quashed  for  variance.  Joiner  v.  Per- 
kins, 59  Tex.  300;  Moore  v.  Kaufman 
First  Nat.  Bank,  82  Tex.  537:  Moore 
V.  Corley  (Tex.  App.,  1890),  16  S.  W. 
Rep.  787;  Browning  v,  Pasquay,  35 
Md.  294.  But  the  dissolution  of  an 
attachment  was  refused  where  the 
affidavit  and  petition  claimed  a  larger 
amount  than  the  bill  of  items  annexed 
to  the  petition.  Donnelly  v.  Elser,  69 
Tex.  262. 

Two  Affidavits. — Where  two  affidavits 
of  the  same  import  appear  in  the 
record,  the  second  will  be  disregarded. 
Wharton  v.  Conger,  g  Smed.  &  M. 
(Miss.)  510;  but  where  the  two  com- 
bined make  out  a  clear  case  for  the 
writ,  they  will  be  consolidated  and 
treated  as  one  affidavit,  even  where 
made  by  different  persons.  Lewis  v. 
Stewart,  62  Tex.  352. 
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forth  in  the  affidavit  should  appear  to  be  the  same  as  that  set 
forth  in  the  declaration  or  petition.*  But  an  objection  for  a 
variance  curable  by  amendment  cannot  be  made  for  the  first  time 
in  the  appellate  court.* 

III.  The  Bond  or  TJndeetaking— 1.  In  General. — In  the  great 
majority  of  tlie  states  it  is  necessary  for  the  plaintiff  or  some 
one  in  his  behalf  to  execute  a  bond  with  security  for  the  indemni- 
fication of  the  defendant  against  any  damage  by  reason  of  the 
attachment  before  the  writ  can  issue.' 


Clerical  Errors. — Mere  clerical  errors 
such  as  the  use  of  the  plural  for  the 
singular  do  not  render  the  affidavit 
objectionable.  Weis  v.  Chipman,  3 
Tex.  Civ.  App.  106.  And  see  De 
Bebian  v.  Gola,  64  Md.  262. 

1.  For  if  the  affidavit  and  attach- 
ment disclose  one  cause  of  action  and 
the  plaintiff  declare  on  substantially  a 
different  cause,  the  variance  may  be 
pleaded  in  abatement,  Wright  v. 
Snedecor,  46  Ala.  92;  but  cannot,  how- 
ever, be  taken  advantage  of  by  de- 
murrer. Odom  z'.  Shackleford,44  Ala. 
331.  And  see  Deering  v.  Collins,  38 
Mo.  App.  80;  Evans  v.  Tucker,  59 
Tex.  249;  Horton  v.  Miller,  84  Ala. 
537;  Summerlin  v.  Dowdle,  24  Ala. 
428. 

Variance  in  Favor  of  Defendant. — If 
the  discrepancy  between  the  affidavit 
and  the  other  papers  in  the  suit  is  in 
favor  of  the  defendant,  it  cannot  be 
assigned  for  error  by  him.  Tessierz/. 
Crowley,  16  Neb.  369.  Thus,  an 
affidavit  is  not  defective  for  stating  a 
sum  less  than  that  stated  in  the  peti- 
tion, not  sworn  to,  if  the  sum  stated 
is  certain.  Evans  v.  Lawson,  64  Tex. 
199;  Stewart  v.  Heidenheimer,  55  Tex. 
648  ;  Henrie  v.  Sweasey,  5  Blackf. 
(Ind.)  335;  Lathrop  v.  Snyder,  16  Wis. 

293- 

Immaterial  Variance. — An  immaterial 
variance  between  the  affidavit  and  the 
other  papers  in  the  suit  will  not  vitiate 
the  attachment.  Thus,  where  the 
statute  required  the  amount  stated  in 
the  writ  to  conform  to  the  amount 
stated  in  the  affidavit,  it  was  held,  in 
a  suit  for  an  injury  for  which  treble 
damages  were  allowed  by  statute,  that 
the  attachment  should  not  be  quashed 
for  variance  because  the  affidavit 
stated  the  amount  of  actual  damage 
claimed,  and  the  writ  was  issued  for 
treble  the  amount.  De  Stafford  v. 
Gartley,  15  Colo.  32.  And  see  Ault- 
man    v.    Daggs,    50    Mo.    App.    2«o ; 


Brasher  v.  Cuchia,  4  Tex.   Civ.  App. 
690;    Perkerson  v.  Snodgrass,  85  Ala. 

137- 

Misnomer  in  Notice  by  Publication. — 
The  question  as  to  the  insufficiency 
of  a  notice  by  publication  in  attach- 
ment on  account  of  an  alleged  variance 
between  the  name  of  the  defendant 
in  the  affidavit  and  declaration  and 
the  notice  by  publication  cannot  be 
raised  by  motion  to  quash  the  notice, 
but  should  be  raised  by  plea  in  abate- 
ment. Reaugh  v.  McConnell,  36  111. 
373. 

2.  Zeigler  v.  Cox,  63  111.  48. 

3.  Alabama.  —  Civil  Code  1886,  § 
2933- 

Arizona. — Rev.  Stat.,  tit.  4,  pars.  44, 
47- 

Arkansas. — Digest  of  the  Statutes, 
c.  9,  §  312. 

California. — Code,  c.  4,  §  539. 

Colorado. — Mills'  Annot.  Stat.  1891, 
§  2701. 

Dakota. — Code  1885,  §  200. 

District  of  Columbia. — Cooley's  Di- 
gest 1892,  p.  78,  §§  16,  24. 

Florida. — Rev.  Stat.  1892,  §  1646. 

Georgia. — Code  1882,  §  3266. 

Illinois. — Rev.  Stat.   1889,  c.  11,  §  4. 

Indiana. — Rev.  Stat.  1888,  §  917. 

Towa. — Rev.  Stat.  1888,  §  4173. 

A'ansas. — Gen.  Stat.  1889,  §  4275. 

Kentucky.— Gen.    Stat.    1888,  c.   66, 

Louisiana.  —  Voorhies'  Rev.  Laws 
1884,  §  no. 

Maryland. — Public  Gen.  Laws  1888, 
art.  9,  §  38. 

Minnesota. — Statutes  of  Minnesota 
i89i,§  4608. 

Mississippi. — Annot.  Code  1892,  §§ 
130,  131,  132. 

Alissouri. — Rev.  Stat.  1889,  §§  527- 
530. 

Nebraska. — Comp.  Stat.  1889,  §  200. 

Nevada. — Gen.  Stat.  1885.,  §  3147. 

New  Mexico. — Gen.  Laws  1882,  C. 
31,  §  I,  pars.  2,  4. 
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2.  Failure  to  give  the  Bond  Required. — Where  a  bond  is  re- 
quired by  the  statute  as  a  prerequisite  to  the  issuing  of  the  writ 
of  attachment,  a  failure  to  give  it  will  be  fatal,  in  the  absence  of  a 
saving  clause  in  the  statute  to  the  contrary.* 

3.  Time  for  Giving  Bond. — The  bond  or  undertaking  should 
precede  the  writ  and  accompany  the  afifidavit  ;*  but  whether  the 


New  York. — Throop's  Annot.  Code 
Civ.  Pro,  1892,  §  640. 

North  Carolina. — Code  1883,  §  356. 

Ohio. — Rev.  Stat.  1S92,  §  5523. 

Oregon. — Hill's  Annot.  Laws  1887, 
§  146. 

Pennsylvania. — Brightly  Purdon's 
Digest  1894,  p.  71,  §  72. 

South  Carolina. — Gen.    Stat.    1871,  § 

253.  P-  572. 

Tennessee. — Code  1884,  §4212. 
Texas. — Rev.   Stat.   1879,  arts.   156- 

159- 

Utah. — Comp.  Laws  1888,  §  3310. 

Vermont. — Rev.  Laws  1880,  §  847. 

Virginia. — Code  1887,  §  2968. 

Washington. — Hill's  Annot.  Stat., 
etc.,  1891,  §  293. 

West  Virginia. — Code  1891,  §  194, 
p.  479. 

Wisconsin. — Sanbord  &  Berryman's 
Annot.  Stat.,  1889,  g  2732. 

Wyoming. — Rev.   Stat.   1887,  §  2871. 

Federal  Conrts. — In  attachment  suits 
in  federal  courts  the  same  security  is 
required  as  in  state  courts.  Singer 
Mfg.  Co.  V.  Mason,  5  Dill.  (U.  S.)  488. 

Nonresidents. — In  Kansas:  Simon 
V.  Stetter,  25  Kan.  155;  Head  v. 
Daniels,  38  Kan.  i;  Payne  v.  First  Nat. 
Bank,  16  Kan.  147  ;  Nebraska:  Grebe 
V.  Jones,  15  Neb.  312;  Marsh  v.  Steele, 
9  Neb.  96;  Olmstead  v.  Rivers,  9  Neb. 
234;  Compiled  Statutes  of  Nebraska 
1889,  §  200;  Mississippi :  Baird  v. 
Georgia  Pac.  R.  Co.  (Miss.,  1893),  12 
So.  Rep.  547;  and  Ohio:  Rev.  Stat. 
1892,  §  5523.  No  bond  or  undertaking 
is  necessary  for  an  attachment  against 
nonresident  defendants.  In  Virginia 
no  bond  is  necessary  unless  the  sheriff 
is  directed  to  take  the  property  into 
his  possession.  Kenefickz/.  Caulfield, 
88  Va.  122. 

1.  Baldwin  v.  Ferguson,  35  111. 
App.  393;  Cosnerz'.  Smith,  36  W.  Va. 
788;  Wagener  v.  Booker,  31  S.  Car. 
375;  Louisville,  etc.,  R.  Co.  v.  Lake,  5 
Ind.  App.  450;  Barkeloo  v.  Randall, 
4  Blackf.  (Ind.)  476;  Brace  v.  Grady, 
36  Iowa  352;  Gable  v.  Brooks, 
48  Md.  115;  Wanamaker  v.  Bowes, 
36  Md.  42;   Alabama  Bank  v.  Fitzpat- 


rick,  4  Humph.  (Tenn.)  311;  Didier 
V.  Galloway,  3  Ark.  501;  Kellogg  v. 
Miller,  6  Ark.  472;  McMechan  v.  Hoyt, 
16  Ark.  303. 

Without  the  bond  the  party  is  not 
rightfully  in  court,  and  its  absence  is 
to  be  regarded  as  in  the  nature  of  a 
personal  disability  to  sue.  Delano  v, 
Kennedy,  5  Ark.  458;  Steamboat  Na- 
poleon V.  Etter,  6  Ark.  108.  See  also 
Ford  V.  Hurd,  4  Smed.  &  M.  (Miss.) 
683;  Houston  V.  Belcher,  12  Smed.  & 
M.  (Miss.)  514;  Tyson  v.  Hamer,  2 
How.  (Miss.)  669. 

And  it  has  been  held  that  a  judg- 
ment against  a  garnishee,  who  has 
answered  under  an  attachment  without 
a  bond,  is  void.  Ford  v.  Woodward, 
2  Smed.  &  M.  (Miss.)  260.  See  also 
Davis  V.  Marshall,  14  Barb.  (N.  Y.) 
96;  Kelly  V.  Archer,  48  Barb.  (N.  Y.) 
68;  Van  Loon  v.  Lyons,  61  N.  Y.  22; 
Tiffany  v.  Lord,  65  N.  Y.  310;  Bene- 
dict V.  Bray,  2  Cal.  251;  Lewis  v. 
Butler,  Sneed  (Ky.)  246;  Stevenson  v. 
Robbins,  5  Mo.  18;  Bradley  v.  Kroft, 
19  Fed.  Rep.  295. 

It  has  also  been  held  that  the  want 
of  a  sufficient  bond  could  not  be  cured 
by  filing  a  proper  one  after  the  suit 
was  brought.  Houston  v.  Belcher, 
12  Smed.  &  M.  (Miss.)  514.  But  in 
Banta  v.  Reynolds.  3  B.  Mon.  (Ky.) 
80,  where  no  bond.at  all  was  filed,  the 
court  held  that  the  attachment  was 
voidable,  not  void,  though  void  was 
the  word  used  in  the  statute.  See 
also  Camberford  v.  Hall,  3  McCord 
(S.  Car.)  345;  O'Farrell  v.  Stockman, 
19  Ohio  St.  296;  Bryant  v.  Hendee,  40 
Mich.  543;  Blake  v.  Sherman,  12  Minn. 
420;  Cheever  v.  Lane,  9  Iowa  193; 
Van  Winkle  v.  Stevens,  9  Iowa  264. 

Judgment  against  Nonindemnified 
Defendant  Void. — A  judgment  rendered 
in  an  attachment  suit  is  void  as  to  a 
defendant  for  whose  indemnity  no 
bond  has  been  given,  though  such  de- 
fendant was  made  a  party  to  the  suit 
by  amendment.  Baldwin  v.  Ferguson, 
35  111.  App.  393. 

2.  Benedict  v.  Bray,  2  Cal.  251; 
Levy  z'.  Mielman,  7  Ga.   167;  Cosner 
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bond  was  given  before  the  issuance  of  the  writ  may  be  shown, 
even  though  the  writ  is  dated  before  the  bond.* 

4.  Form  of  Bond — a.  In  General. — It  has  been  generally  ob- 
served that  all  the  formalities  that  usually  attend  the  giving  of 
bonds  are  absolutely  essential  to  the  jurisdiction  of  the  court  or 
officer  to  issue  the  writ  of  attachment.* 

statutory  Form. — The  statutory  form,  where  one  is  prescribed, 
should  be  followed,  because  it  is  always  sufficient,  and  is  some- 
times regarded  as  exclusive  of  every  other  form  of  bond.*  In  gen- 
eral, though,  a  bond  in  substantial  compliance  with  the  statute 
is  sufficient.'* 


V.  Smith,  36  W.  Va.  788;  Hucheson  v. 
Ross,  2  A.  K.  Marsh.  (Ky.)  349;  Hous- 
ton V.  Belcher,  12  Smed.  &  M.  (Miss.) 
514;. Tyson  v.  Hamer,  2  How.  (Miss.) 
669;  Root  V.  Monroe,  5  Blackf.  (Ind.) 
594;  Osborn  v.  Schiffer.  37  Tex.  434; 
McClanahan  v.  Brack,  46  Miss.  246; 
Millbank  v.  Broadway  Bank,  3  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  223; 
Reed  v.  Kentucky  Bank,  5  Blackf. 
(Ind.)  227;  Summers  v.  Glancey,  3 
Blackf.  (Ind.)  361. 

In  Georgia  an  attachment  against  a 
fraudulent  debtor  cannot  issue  under 
section  3297  of  the  code  until  after  a 
bond  has  been  taken  in  pursuance  of 
section  3298  of  the  code.  Nor  will  a 
memorandum  of  the  judge  who  issued 
the  attachment,  written  on  the  margin 
of  the  same,  declaring  that  attachment 
is  not  to  be  levied  until  a  bond  ap- 
proved by  the  clerk  has  been  given, 
render  the  writ  valid,  there  being  no 
provision  of  the  law  for  qualifying  the 
attachment  in  that  way.  Clay  v.  Tapp, 
79  Ga.  596;  Euneking  v.  Clay,  79  Ga. 
598;  Bailey  v.  Clay,  79  Ga.  600. 

1.  Snelling  v.  Bryce,  41  Ga.  513. 
Bond  and  Writ  of  Equal  Date. — Where 

the  bond  bears  equal  date  with  the 
attachment,  it  will  be  presumed  to 
have  been  taken  before  the  granting 
of  the  attachment.  M'Kenzie  v. 
Buchan,  I  Nott&  M.  (S.  Car.)205,  See 
also  Wright  v.  Ragland,  18  Tex.  289, 
distinguished  from  Hucheson  v.  Ross, 
2  A.  k.  Marsh.  (Ky.)  349. 

2.  Wade  on  Attachment,  §  104.  See 
also  Hills  V.  Moore,  40  Mich.  210. 

3.  Simon  v.  Stetter,  25  Kan.  155; 
Amos  V.  Allnutt,  2  Smed.  &  M. 
(Miss.)  215;  Wade  on  Attachment,  § 
103. 

For  if  there  be  a  bond,  but  not 
such  as  the  law  requires,  it  will, 
unless  amendable,  be  the  same  as  if  no 
bond  at  all  had  been  filed.     Alabama 


Bank  v.  Fitzpatrick,  4  Humph.  (Tenn.) 
311;  Houston  V.  Belcher,  12  Smed.  & 
M.  (Miss.)  514;  Hisler  v.  Carr,  34 
Cal.  641;  Kelly  v.  Archer,  48  Barb. 
(N.  Y.)  68;  Elliott  v.  Plukart,  6  Pa. 
Co.  Ct.  Rep.  151;  Wanamaker  v. 
Bowes,  36  Md.  42. 

Thus  a  covenant  to  pay  the  defend- 
ant the  amount  of  the  penalty  stated 
in  the  statute,  or  all  damages  and 
costs  he  might  sustain  by  reason  of 
the  issue  of  the  attachment,  was  held 
insufficient.     Homan  v.  Brinckerhoff, 

1  Den.  (N.  Y.)  184;  Rockefeller  v. 
Hoysradt,  2  Hill  (N.  Y.)  616. 

Should  Follow  Form  Kegardless  of 
Language  of  Statute.— Where  a  statute 
provides  in  one  clause  what  shall  be 
the  condition  of  the  bond,  and  in  an- 
other sets  forth  the  form  of  the  condi- 
tion, the  proper  course  is  to  follow 
the  form,  without  regard  to  the  lan- 
guage of  the  statute  elsewhere.  Drake 
on  Attachment,  §  126.  Thus  it  has 
been  held  that  a  bond  following  the 
language  of  the  statute  rather  than 
the  form  was  void.  Mclntyre  z/. White, 
5  How.  (Miss.)  298;  Amos  v.  Allnutt, 

2  Smed.  &  M.  (Miss.)  215;  Proskey  v. 
West,  8  Smed.  &  M.  (Miss.)  711.  And 
see  Love  v.  Fairfield,  10  111.  303;  Lucky 
V.    Miller,    8  Yerg.   (Tenn.)  90. 

And  a  bond  literally  in  the  form  pre- 
scribed by  statute  has  been  held  valid 
even  though  it  failed  to  state  in  what 
court  the  proceedings  were  had. 
Singleton  v.  Wofford,  4  111.  576. 

4.  Ihrig  V.  Scott,  5  Wash.  584; 
Munzenheimer  v.  Manhattan  Cloak, 
etc.,  Co.,  79  Tex.  318;  Van  Deusen  v. 
Hayward,  17  Wend.  (N.  Y.)67;  O'Neal 
V.  Owens,  i  Hayw.  (N.  Car.)  365; 
Leach  v.  Thomas,  2  Nott  &  M. 
(S.  Car.)  no;  Mandel  v.  Peet,  18  Ark. 
236;  Kahn  v.  Herman,  3  Ga.  266; 
Banta  v.  Reynolds,  3  B.  Mon.  (Ky.) 
81;    Adams  v.  Kellogj,  63  Mich.  105. 
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b.  Seal, — A  statute  requiring  a  bond  as  a  prerequisite  to  the 
issuance  of  a  writ  of  attachment  is  not  complied  with  by  the  exe- 
cution of  an  unsealed  stipulation.  Where  the  paper  signed  is  with- 


Howard     v.    Manderfield,    31    Minn. 

337- 

And  a  bond  has  been  held  sufficient 
with  the  condition  written  under  the 
signatures  and  seals  of  the  obligors. 
Melvin  v.  Steamboat  General  Shields, 
15  Ark.  207. 

Must  be  a  Valid  Bond. — A  paper  filed 
as  a  bond  in  a  case,  which  was  not 
taken  by  the  clerk,  nor  in  the  manner 
prescribed  by  the  statute,  was  held  not 
a  valid  bond.  Home  v.  Mitchell,  7 
Bush  (Ky.)  132. 

Dispensing  with  Eule  of  Court. —  In 
Gale  V.  Seifert,  39  Minn.  171,  it  was 
held  that  a  judge  of  the  District  Court 
may  in  his  discretion  excuse  compli- 
ance with  a  rule  of  court  requiring  a 
bond  for  attachment  to  be  acknowl- 
edged by  the  sureties. 

Undertaking  Sufficient.  —  An  order 
requiring  a  bond  is  satisfied  by  an 
undertaking,  provided  such  under- 
taking furnishes  the  security  contem- 
plated by  the  order.  People  v. 
Lowber,  7  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  158.  But  contra  when  it  fails  to 
furnish  sufficient  security  against  the 
mischief  contemplated  by  the  statute. 
Ex  p.  Damon  (Ala.,  1894),  15  So.  Rep. 
862. 

Must  not  be  Wanting  in  Sabs^ntial 
Conformity. — Where  the  bond  for  an 
attachment  is  wanting  in  substantial 
conformity  to  the  statute  as  to  its  obli- 
gations and  conditions,  it  is  no  bond 
at  all.  Louisville,  etc.,  R.  Co.  v.  Lake, 
5  Ind.  App.  450;  Edwards  v.  Cooper, 
28  Ark.  466;  Guckenheimer  v.  Dry- 
fus  (S.  Car.,  1895),  21  S.  E.  Rep.   331. 

Thus  in  Starbird  z/.Koonse,io  Pa. Co. 
Ct.  Rep.  449,  it  was  held  that  where  the 
plaintifif  sues  out  an  attachment  and 
gives  bond  to  prosecute  the  "  action  " 
with  effect,  instead  of  the  "attach- 
ment," as  required  by  the  Act  of  May 
24,  1878,  the  bond  is  fatally  defective, 
and  the  attachment  must  be  quashed. 
And  in  Delano  v.  Kennedy,  5  Ark. 
458,  an  attachment  bond  conditioned 
that  the  "plaintiff  will  prove  his  de- 
mand on  a  trial  at  law  "  was  held  in- 
sufficient. Again,  a  bond  signed  by 
two  plaintiffs  with  the  condition  ex- 
pressed in  the  singular  number  was 
held  defective  in  Solinsky  v.  Young 
(Tex.  App.,  1891),  17  S.  W.  Rep.  1083. 

Koney   Deposit   Insufficient.  —  Where 


the  statute  calls  for  an  undertaking  or 
bond,  a  deposit  of  money  in  lieu  of 
the  undertaking  is  not  suSicient. 
Bate  V.  McDowell,  48  N,  Y.  Super.  Ct. 
219,  97  N.  Y.  646. 

Common-law  Bond. — A  common-law 
bond  has  been  held  sufficient  in 
Barnes  v.  Webster,  16  Mo.  258.  And 
see  Cook   v.    Boyd,  16  B.   Mon.  (Ky.) 

559- 

Clerical  Errors. — Mere  clerical  errors 
in  the  bond  or  undertaking  will  not 
vitiate  it.  Simmons  Hardware  Co.  v. 
Alturas  Commercial  Co.  (Idaho,  1895), 
39  Pac.  Rep.  550. 

Omissions. —  A  bond  "conditioned 
that    A.     B.,  plaintiff    in    attachment 

against   ,    defendant,"    is    fatally 

defective.  Schrimpf  v.  McArdle,  13 
Tex.  368.  And  a  bond  without  a 
penalty,  or  not  expressing  a  sum 
which  is  payable,  is  void,  and  parol 
evidence  is  not  admissible  to  show  the 
sum  which  ought  to  have  been  ex- 
pressed. Copeland  v.  Cunningham,  63 
Ala.  394.  But  an  omission  of  the  name 
of  the  surety  in  the  body  of  the  instru- 
ment does  not  affect  the  validity  of 
the  bond  or  the  obligation  of  the 
surety.  McLain  v.  Simington,  37  Ohio 
St.  484.  See  also  Affeld  v.  People,  12 
111.  App.  502,  and  Hann  v.  Ruse,  35  La. 
Ann.  725.  And,  in  general,  where  a 
word  which  is  omitted  by  mistake  can 
be  readily  supplied  from  the  context, 
such  omission  will  not  affect  the  va- 
lidity of  the  instrument.  Melvin  v. 
Steamboat  General  Shields,  15  Ark, 
207;  La  Force  v.  Wear-Boogher  Dry 
Goods  Co.  (Tex.  Civ.  App.,  1894),  29 
S.  W.  Rep.  75;  Frankel  v.  Stern,  44 
Cal.  168. 

Bonds  in  Blank. — A  bond  signed  in 
blank  is  insufficient.  Boyd  t/.  Boyd,  2 
Nott  &M.(S.  Car.)i25..  Thus  where  a 
magistrate  on  issuing  an  attachment 
took  a  bond  signed  in  blank,  which  he 
afterwards  filled  up  and  lodged  in  the 
clerk's  office,  the  clerk  held  it  void. 
Perminter  v.  M'Daniel,  i  Hill  (S. 
Car.)  267. 

Surplusage. — If  a  bond  comply  sub- 
stantially with  the  requirements  of 
the  statute,  the  addition  of  unneces- 
sary terms  will  not  affect  its  validity. 
Kahn  v.  Herman,  3  Ga.  266;  Ranning 
V.  Reeves,  2  Tenn.  Ch.  263;  Steamboat 
Napoleon  v,  Etter,  6  Ark.  103. 
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Form  of  Bond. 


out  a  seal  it  is  held  to  be  no  bond  at  all ;  *  but  where  the  bond  is 
defective  in  being  unsealed,  the  court  should  permit  an  amend- 
ment in  that  respect  on  motion.* 

c.  Date. — Although,  unless  required  by  statute,  a  failure  to  date 
the  bond  will  not  be  fatal  to  its  sufficiency,'  it  should,  in  general, 
contain  recitals  which  unmistakably  identify  it  with  the  other  pro- 
ceedings in  the  suit."* 

d.  Name  of  the  Court. — The  bond  should  name  the  court 
in  which  the  suit  is  brought.* 

e.  Approval  of  the  Bond. — Where  required  by  the  statute, 
the  clerk  who  issues  the  writ  must  approve  the  bond;®  but  he  need 
not,  in  the  absence  of  a  statutory  requirement  to  that  effect,  in- 
dorse upon  the  bond  his  approval  in  writing,''  for  by  receiving  and 
filing  the  bond  he  estops  himself  from  afterwards  denying  that  he 
approved  it.* 


1.  Van  Loon  7/.  Lyons,  6i  N.  Y.  22; 
Tiffany  v.  Lord,  65  N.  Y.  310;  State  v. 
Thompson,  49  Mo.  188;  State  v.  Cham- 
berlin,  54  Mo.  338. 

2.  Lea  v.  Vail,  3  111.  473. 

But  a  bond  without  seals  cannot  be 
amended  by  the  principal  alone  by 
affixing  seals.  He  cannot  affix  that  of 
the  surety,  as  that  would  not  be  the 
surety's  seal;  nor  can  he  affix  his  own, 
as  that  would  be  useless.  Hunter  v. 
Ladd,  2  111.  551.  See  also  article 
Amendments,  Vol.  I.,  p.  683. 

In  Ohio  and  Texas  want  of  seals  to 
an  attachment  bond  has  been  held  not 
sufficient  to  warrant  dissolving  the  at- 
tachment. McLain  v.  Simington,  37 
Ohio  St.  484;  Gasquet  v.  Collins,  57 
Tex.  340;  Bernhard  v.  De  Forrest,  36 
Tex.  518,  overruling  Read  v.  Levy, 
30  Tex.  738,  and  Hart  v.  Kanady,  33 
Tex.  720. 

3.  Plumpton  v.  Cook,  2  A.  K. 
Marsh.  (Ky.)  450. 

For  it  takes  effect  from  the  date  of 
its  filing.  Claflin  v.  Hoover,  20  Mo. 
App.  314- 

4.  Hann  v.  Ruse,  35  La.  Ann.   725. 
Thus,  where  a  bond  dated  Jan.  4,  1836, 

recited  the  attachment  as  returnable 
"on  the  third  Monday  of  Jan., 
instant,"  while  the  writ  was  dated 
Jan.  4,  1838,  the  bond  was  held  defect- 
ive.    Lowry  v.  Stowe,  7  Port.  (Ala.) 

483- 

5.  Thus  a  bond  which,  in  reciting 
the  attachment,  mentions  no  court  or 
term  of  court,  but  which  merely  de- 
scribes it  as  "sued  out,  returnable" 
on  a  certain  day  of  a  certain  month,  is 
fatally    defective,  Lawrence  v.  Yeat- 


man,  3  111.  15;  and  where  the  bond  re- 
cited the  time  when  the  court  was  to 
be  held,  but  failed  to  designate  it  as 
the  next  county  court,  it  was  held  de- 
fective, but  amendable.  Planters', 
etc.,  Bank  v.  Andrews,  8  Port.  (Ala.) 
404. 

A  mistake  in  the  bond  in  the  state- 
ment of  the  court  in  which  the  suit  is 
brought  has  been  held  fatal,  Bonner 
V.  Brown,  10  La.  Ann.  334;  but  a  mis- 
recital  as  to  the  term  of  the  court  to 
which  the  attachment  is  returnable 
does  not  vitiate  it,  Houston  z/.  Belcher, 
12  Smed.  &  M.  (Miss.)  514;  and  a  mis- 
take fn  the  recital  of  the  bond  as  to 
the  county  in  which  the  suit  is  pend- 
ing has  been  held  curable.  Holmes 
V.  Budd,  II  Iowa  186. 

6.  Blaney  v.  Findley,  2  Blackf. 
(Ind.)  338;  Yost  V.  Ginley,  2  Leg.  Rec. 
(Pa.)  351. 

7.  West  V.  Woolfolk.  21  Fla.  189; 
Griffith  V.  Robinson,  19  Tex.  21^9. 

8.  Pearson  v.  Gayle,'ii  Ala.  278; 
Dothard  v.  Sheid,  69  Ala.  135;  Hyde 
V.  Adams,  80  Ala.  iii;  Whitman  Ag- 
ricultural Assoc.  V.  National  Railway 
Assoc,  45  Mo.  App.  90. 

The  fact  of  the  issue  of  the  writ  by 
the  clerk  is  evidence  of  his  approval  of 
the  bond,  Levi  v.  Darling,  28  Ind.  497; 
and  consequently  a  plea  that  "it  does 
not  appear  that  bond  filed  in  the  suit 
was  ever  duly  approved  by  the  clerk 
before  the  issuance  of  the  writ,"  is 
frivolous,  Mandel  v.  Peet,  18  Ark. 
236.  And  see  Howard  v.  Oppen- 
heimer,  25  Md.  350,  where  a  memo- 
randum of  acceptance  on  the  bond, 
though  not  signed   by  the  clerk,  and 
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Amount  of  Indemnity. 


5.  Amount  of  Indemnity. — The  amo\;nt  of  the  bond  required  is 
always  fixed  by  statute,  and  is  in  most  cases  double  the  amount 
of  the  claim  for  which  the  attachment  is  sought.* 

May  be  for  More  than  the  Statutory  Amount. — It  is  no  objection  to  the 
bond  that  it  is  for  more  than  the  amount  required  by  law.* 


the  recital  in  the  writ  issued  and 
signed  by  him  that  the  bond  was  pro- 
duced and  filed  in  the  court  at  the 
time  the  account  was  filed  and  the  affi- 
davit made,  were  held  sufficient  evi- 
dence of  his  approval  of  the  bond. 

Need  not  be  Approved  by  Magistrate 
Issuing  Process. — A  bond  for  an  attach- 
ment need  not  be  signed  in  the  pres- 
ence of  or  approved  by  the  magistrate 
who  issues  the  attachment.  If  duly 
executed,  although  attested  by  an- 
other magistrate,  it  will  be  sufficient 
if  the  magistrate  who  issues  the  proc- 
ess certifies  therein  that  bond  and 
security  were  given  in  pursuance  of 
the  statute.  Brown  v.  Clayton,  I2 
Ga.  564;  Dobbs  v.  Murray  County 
Justices,  17  Ga.  624;  Smith  v.  Joiner, 
27  Ga.  65.  But  see  Home  v.  Mitchell, 
7  Bush  (Ky.)  132;  Hucheson  v.  Ross, 
2  A.  K.  Marsh.  (Kv.)  350;  Anderson  v. 
Sutton,  2  Duv.  (Ky.)_488. 

1.  Must  be  Sufficient  in  Amount. — Yale 
■V.  Cole,  31  La.  Ann.  687;  Allen  v. 
Champlin,  32  La.  Ann.  511. 

Unless  amendable  a  bond  for  less 
than  the  statutory  amount  is  fatally 
defective.  Williams  v.  Barrow,  3  La. 
57;  Martin  v.  Thompson,  3  Bibb(Ky.) 
252;  Samuel  v.  Brite,  3  A.  K.  Marsh 
(Ky.)  317;  Marnine  v.  Murphy,  8  Ind. 
272;  Hamble  v.  Owen,  20  Iowa  70. 
And  this  defect  cannot  be  cured  by 
filing  an  additional  bond  sufficient  to 
cover  the  shortage.  Graham  v.  Burck- 
halter,  2  La.  Ann.  415. 

Thus  where  the  statute  requires 
the  amount  of  the  bond  to  be  double 
the  value  of  the  property  which  the 
sheriff  may  attach,  or  three  times  the 
amount  sworn  to  by  the  plaintiff,  it  is 
not  sufficient  for  it  to  be  in  double  the 
amount  sworn  to  or  double  the  actual 
value  of  the  property  attached. 
Churchill  z/.  Fulliam,  8  Iowa  45;  Van 
Winkle  v.  Stevens,  9  Iowa  264. 

But  where,  under  a  statute  requir- 
ing the  plaintiff  to  give  a  bond  in  a 
sum  equal  to  double  the  amount  sworn 
to  be  due,  the  plaintiff  swore  that 
there  was  due  to  him  from  the  defend- 
ant $45.92,  besides  interest,  it  was 
held  that  a  bond  for  double  the  $45.92 
was  sufficient.     Saulter  v.    Butler,  10 


Ga.  510.     And  see  Whitlock  v.  Kirk- 
wood,  16  Ark.  488. 

But  when  a  specified  amount  of  in- 
terest is  claimed  by  the  affidavit  in  at- 
tachment in  addition  to  the  debt,  the 
bond  must  be  given  in  double  the 
amount  of  the  sum  demanded.  Gal- 
lagher V.  Cogswell,  II  Fla.  127.  And 
see  Pope  v.  Hunter,  13  La.  306;  Jack- 
son z/.  Warwick,  17  La.  436;  Planters' 
Bank  v.  Byrne,  3  La.  Ann.  687;  Gra- 
ham V.  Burckhalter,  2  La.  Ann.  415; 
U.  S.  V.  Murdock,  18  La.  Ann.  305; 
Fellows  V.  Dickens,  5  La.  Ann.  131; 
Byne  v.  Byne,  i  Rich.  (S.  Car.)  438; 
Brown  v.  Whiteford,  4  Rich.  (S.  Car.) 

327- 

An  attachment  bond  is  not  insuffi- 
cient in  respect  to  the  requirement 
that  it  shall  be  in  "  double  the  debt  or 
sum  demanded  "  because  the  amount 
demanded  does  not  appear  in  the  bond, 
if  it  is  in  fact  in  double  the  amount, 
and  so  shown  by  the  affidavit.  Strong 
V.  Lake  Weir,  etc.,  Assoc,  25  Fla. 
765,  distinguishing  Work  v.  Titus,  12 
Fla.  628. 

De  Minimis  non  Curat  Lex. — In  Bodet 
V.  Nibourel,  25  La.  Ann.  499,  where 
$1706  was  claimed  to  be  due,  and  the 
attachment  bond  was  for  less  than 
one  dollar  below  the  amount  required, 
the  Supreme  Court  declined  to  notice 
the  defect. 

2.  Bourne  v.  Hocker,  11  B.  Mon. 
(Ky.)27;  Fellows  v.  Miller,  8  Blackf. 
(Ind.)  231;  Schockley  v.  Davis,  17  Ga. 
175;  Tanner,  etc..  Engine  Co.  v.  Hall, 
22  Fla.  391. 

But  it  must  not  be  for  less  than  the 
statutory  amount.  East  &  West  Tex- 
as Lumber  Co.  v.  Warren,  78  Tex. 
318;  Griffith  V.  Milwaukee  Harvester 
Co.  (Iowa,  1894),  61  N.  W.  Rep.  243. 

And  where  the  statute  required  a 
bond  to  pay  all  damage,  etc.,  without 
limitation  as  to  the  amount,  a  bond 
wherein  the  liability  was  limited  to  a 
specified  sum  was  held  insufficient. 
Hisle-r  v.  Carr,  33  Cal.  641. 

Court  May  Increase  Penalty  of  Bond. — 
Where  an  undertaking  is  ordered  in 
an  insufficient  sum  the  court  may  in- 
crease the  penalty.  Whitney  v. 
Deniston,  2  Thomp.  &  C.  (N.  Y.)  471, 


3  Encyc.  PI.  &  Pr. — 3. 
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Misrecital  of  Amount. — A  misrecital  ill  the  bond  of  the  amount 
sworn  to  does  not  vitiate  the  bond.* 

Substituted  Bonds. — While  no  amendment  of  an  insufficient  bond  is 
permitted,  except  as  conferred  by  statute,*  wherever  the  right  to 
amend  is  given,  it  is  the  duty  of  the  court  to  permit  the  plaintiff 
to  substitute  a  proper  bond.' 

6.  Parties  to  the  Bond— (^.  The  Principal  or  Obligor. — The 
attachment  bond  must  be  executed  by  the  party  or  one  of  the 
parties  prescribed  in  the  statute."* 


Bumberger  z'.Gerson,  24  Fed.  Rep.  257. 
And  the  defendant  may  apply  for  an 
order  to  increase  the  amount  of  the 
plaintiff's  undertaking,  though  he  has 
himself  given  bond  to  discharge  the 
attachment.  Dusseldorf  v.  Redlich, 
16  Hun  (N.  Y.)  624.  And  see  Riggs 
V.  Cleveland  R.  Co.,  21  N.  Y.  Wkly. 
Dig.  45- 

1.  Lawrence  v.  Featherston,  10 
Smed.  &  M.  (Miss.)  345. 

Penalty  of  Bond  should  Equal  Amount 
Claimed. — Where  the  penalty  of  the 
bond  is  discretionary  with  the  clerk, 
he  should  require  an  undertaking  at 
least  equal  to  the  amount  stated  in 
the  affidavit.  Willman  v.  Freidman 
(Idaho,  1893),  35  Pac.  Rep.  37. 

Amount  Left  Blank. — A  bond  for  no 
specified  amount  is  fatal  to  the  at- 
tachment. Lehman  v.  Broussard,  45 
La.  Ann.  346;  Louisville,  etc.,  R.  Co. 
•V.  Lake,  5  Ind.  App.  450. 

2.  Roulhac  v.  Rigby,  7  Fla.  336; 
Tanner,  etc..  Engine  Co.  v.  Hall,  22 
Fla.  391.  See  article  Amendments, 
Vol.  I.,  p.  685. 

3.  Cheever  v.  Lane,  9  Iowa  193; 
Jackson  v.  Stanley.  2  Ala.  326;  Conk- 
lin  V.  Harris,  5  Ala.  213;  Lowry  v. 
Stowe,  7  Port.  (Ala.)  483;  Planters', 
etc.,  Bank  v.  Andrews,  8  Port.  (Ala.), 
404;  Lowe  V.  Derrick,  9  Port.  (Ala.) 
415;  Scott  V.  Macy,  3  Ala.  250;  Lea  v. 
Vail,  3  111.  473;  Jasper  County  v.  Che- 
Tiault,  38  Mo.  357;Tevis7/.  Hughes,  10 
Mo.  3S0;  Wood  V.  Squires,  28  Mo.  528; 
Beardslee  v.  Morgan,  29  Mo.  471; 
Henderson  v.  Drace,  30  Mo.  358;  Mc- 
Donald V.  Fist,  53  Mo.  343;  Oliver  v. 
Wilson,  29  Ga.  642;  Irvin  v.  Howard, 
37  Ga.   18;  Pierse   v.   Miles,    5  Mont. 

549- 

And  where  a  sufficient  bond  is  sub- 
stituted it  is  to  be  treated  in  all  re- 
spects as  if  filed  at  the  beginning  of 
the  action.  Branch  of  State  iSank  v. 
Morris,  13  Iowa  136.  And  see  Hyde 
V.  Adams,  80  Ala.  iii;  Ex  p.  Damon 
<Ala.,  1894),  15  So.  Rep.  862. 


4.  Thus  where  the  statute  required 
the  plaintiff  to  give  bond  before  the 
issuing  of  the  writ  of  attachment,  it 
was  held  that  the  bond  could  be  exe- 
cuted by  no  one  else.  Myers  v.  Lewis, 
I  McMull.  (S.  Car.)  54;  Booker  v. 
Smith.  38  S.  Car.  228;  Elliott  v.  Plu- 
kart,  6  Pa.  Co.  Ct.  Rep.  151;  Mantz  v. 
Hendley,  2  Hen.  &  M.  (Va.)  308. 

And  it  must  be  signed  by  all  of  the 
plaintiffs.  Guckenheimer  v.  Dryfus 
(S.  Car.,  1895),  21  S.  E.  Rep.  331. 

And  under  a  statute  requiring  that 
the  bond  be  executed  by  '  'the  party  for 
whom  the  attachment  issued,"  in  a 
suit  by  a  ^mercantile  firm,  a  bond  re- 
citing that  one  of  the  partners  had 
sued  out  the  attachment,  and  that 
he  would  pay,  etc.,  recovered  against 
him,  was  held  not  in  substantial  com- 
pliance with  the  statute.  Jones  v. 
Anderson,  7  Leigh  (Va.)  308. 

But  under  a  statute  requiring  "a 
bond  on  the  part  of  the  plaintiff  with 
sufficient  sureties,"  a  bond  executed 
by  two  persons  other  than  the  plain- 
tiff has  been  held  sufficient,  the  court 
holding  it  unnecessary  that  there 
should  be  in  the  bond  a  principal 
obligor,  to  whom  the  other  obligors 
should  stand  in  the  relation  of  sure- 
ties. Howard  v.  Manderfield,  31 
Minn.  337.  See  also  Black  Hills  Mer- 
cantile Co.  V.  Gardiner  (S.  Dak., 
1894),  58  N.  W.  Rep.  557. 

And  under  a  statute  declaring  that 
"the  plaintiff  must  file,"  it  was  held 
that  the  bond  need  not  be  signed  by 
the  plaintiff.  Pitkins  v.  Boyd,  4 
Greene  (Iowa)  255.  See  also  Grand 
Gulf  R.,  etc.,  Co.  V.  Conger,  9  Smed. 
&  M.  (Miss.)  505;  Murray  v.  Cone,  8 
Port.  (Ala.)  250. 

In  Adams  v.  Kellogg,  63  Mich.  105, 
the  failure  of  the  plaintiff  to  execute 
the  statutory  bond  with  his  sureties, 
he  being  named  in  the  commencement 
as  principal,  was  held  not  to  be  a 
jurisdictional  defect. 

Partners. — In  order  to  sue  out  an  at- 
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Bond  by  Agent  or  Attorney. — In  most  of  the  states  considerable  lati- 
tude is  allowed  in  this  respect,  the  statute  providing  that  the  bond 
may  be  executed  by  the  plaintiff,  his  agent,  attorney,  or  some 
other  person  for  him.* 


tachment  in  behalf  of  a  firm,  one  part- 
ner has  the  right  to  execute  a  bond  in 
the  name  of  the  firm.  Dow  z/.  Smith,  8 
Ga.  551;  Hall  v.  Kintz,  2  Pa.  Dist.  Rep. 
615.  Thus,  under  a  statute  requiring 
the  bond  to  be  executed  by  "  the  party 
for  whom  the  attachment  issued,"  it 
was  held  that  a  bond  issued  by  one 
member  of  a  firm  was  sufficient  where 
it  appeared  in  the  instrument  that  he 
executed  it  for  the  firm,  and  sufficient- 
ly described  the  suit  as  brought  by 
them  and  for  their  benefit.  Kyle  v. 
Connelly,  3  Leigh  (Va.)7i9. 

Again  in  Jeffreys  v.  Coleman,  20  Fla. 
536,  it  was  held  that  a  bond  given  by  a 
copartnership  firm,  but  signed  and 
sealed  by  one  of  the  members  of  the 
firm  in  the  copartnership  name,  the 
signing  having  been  authorized  or  rati- 
fied by  the  other  by  parol,  was  a 
sufiicient  bond  of  both  parties. 

Further,  in  Ross  v.  Steen,  20  Fla. 
443,  it  was  held  that  an  attachment 
bond  signed  in  the  name  of  a  partner- 
ship bound  all  parties  who  had  author- 
ized or  subsequently  ratified  the 
signing,  either  by  deed  or  by  parol, 
and  was  good. 

But  where  the  bond  set  forth  that 
the  attachment  had  been  sued  out  by 
one  member  of  a  firm,  and  was  condi- 
tioned that  if  he  should,  etc.,  Z^^- would 
pay  all  costs  and  damages  recovered 
against  him  for  suing  out  the  writ,  it 
was  decided  that  the  bond  was  not  in 
substantial  conformity  with  the  stat- 
ute, and  the  attachment  was  quashed. 
Jones  V.  Anderson,  7  Leigh  (Va.)  308. 

A  bond  signed  by  both  principal  and 
sureties  in  their  partnership  name  is 
not  prima  facie  bad,  Danforth  v.  Car- 
ter, I  Iowa  546;  Churchill  v.  Fulliam, 
8  Iowa  45;  and  one  signed  by  plaintiff 
as  principal  and  a  firm  or  partnership 
as  surety  has  been  held  prima  facie 
good,  Lessier  v.  Crowley,  17  Neb.  209; 
and,  if  bad,  amendable,  Boisseau  v. 
Kahn,  62  Miss.  757. 

Corporations,  Private. — A  bond  given 
by  a  private  corporation  as  plaintiff  in 
an  attachment  suit  must  be  under  the 
corporate  seal  of  the  company.  Tan- 
ner, etc..  Engine  Co.  v.  Hall,  22  Fla. 
391.  And  see  Augusta  Bank  v.  Con- 
rey,  28  Miss.  667. 


Corporations,  Public. — A  state  suing 
in  its  own  courts  is  not  required  to 
give  a  bond  in  attachment;  and  if  such 
bond  is  given  it  binds  none  of  the 
parties  to  it,  Renkert  v.  Elliott,  11  Lea 
(Tenn.)  235;  Drake  on  Attachments, 
§  114  f;  and  a  bond  given  by  a  city  in 
contravention  of  the  statute  is  void, 
Morgan  v.  Menzies,  60  Cal.  341.  But 
in  State  v.  Fortinberry,  54  Miss.  316, 
it  was  held  that  a  bond  given  by  the 
board  of  supervisors  was  binding  on 
the  sureties,  but  not  upon  the  county. 

1.  See  statutes  at  commencement  of 
this  section. 

Bond  by  Agent,  etc. — Under  a  statute 
providing  that  "the  plaintiff  or  some 
person  in  his  behalf"  shall  execute 
the  bond,  a  bond  executed  by  an  agent, 
with  sufficient  sureties,  binding  him- 
self personally,  has  been  held  suffi- 
cient. Stewart  v.  Katz,  30  Md.  334. 
And  an  attachment  bond  executed  by 
the  agent  of  the  plaintiff  in  his  char- 
acter as  agent,  but  professing  to  bind 
himself  and  not  his  principal,  was  held 
to  be  substantially  in  compliance  with 
a  statute  requiring  "  the  plaintiff  by 
himself  or  by  his  agent  or  attorney" 
to  give  bond.  Conklin  v.  Goldsmith, 
5  Fla.  280.  See  also  Simpson  v. 
Knight,  12  Fla.  144;  Bryant  t'.  Knight, 
12  Fla.  165;  Dillon  v.  Watkins,  2 
Spear  (S.  Car.)  445;  Gable  v.  Brooks, 
48  Md.  108.  And  where  the  bond  was 
not  in  the  name  of  the  plaintiff,  but 
was  the  personal  obligation  of  the 
agent,  no  power  under  seal  need  be 
shown  authorizing  its  execution  by 
the  agent.  Walbridge  v.  Spalding,  i 
Dougl.  (Mich.)  451. 

But  where,  under  a  statute  requir- 
ing the  execution  of  the  bond  by  the 
plaintiff  himself  or  "by  his  agent  or 
attorney,"  the  party  suing  out  the  at- 
tachment described  himself  in  the 
affidavit  as  agent  of  the  plaintiffs,  but 
failed  to  so  describe  himself  in  exe- 
cuting the  bond,  which  purported  "to 
have  been  given  by  him  in  person," 
omitting  any  statement  to  the  effect 
that  he  was  the  agent  or  attorney  of 
the  plaintiffs,  the  bond  was  held  fatally 
defective,  because  it  did  not  appear 
that  it  was  executed  by  the  plaintiffs, 
their   agent,   or    attorney.     Work    v. 
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b.  The  Security  or  Sureties. — The  number  and  qualifica- 
tions of  the  sureties  to  an  attachment  bond  are  in  most  cases 
definitely  fixed  by  the  statute  granting  the  remedy;  and  where  so 
fixed  any  substantial  deviation  from  the  statute  will  ordinarily  be 
fatal  to  the  suit.* 


Titus,  12  Fla.  628.  See  also  Powell  v. 
Roderick,  i  Pa.  Dist.  Rep.  120;  Elliott 
V.  Plukart,  6  Pa.  Co.  Ct.  Rep.  151, 
where  a  bond  signed  by  one  describing 
himself  as  "agent  and  attorney  in 
fact  "  was  held  not  in  substantial  com- 
pliance with  a  statute  requiring  the 
bond  to  be  executed  by  "the  plaintiff 
or  some  one  on  his  behalf."  But  see 
Frost  V.  Cook,  7  How.  (Miss.)  357; 
Page  V.  Ford,  2  Smed.  &  M.  (Miss.) 
266;  Clanton  v.  Laird,  12  Smed.  &  M. 
(Miss.)  568. 

Authority  of  Agent  Presumed. — The 
authority  of  the  agent  to  act  for  the 
plaintiff  will  be  presumed.  Jackson 
V.  Stanley,  2  Ala.  326;  Goddard  v. 
Cunningham,  6  Iowa  400;  McDonald 
V.  Fist,  53  Mo.  343;  Lindner  v.  Aaron, 
5  How.  (Miss.)  581;  Spear  v.  King,  6 
Smed.  &  M.  (Miss.)  276;  Wright  v. 
Smith,  19  Tex.  297;  Messner  v.  Lewis, 
20  Tex.  221.  But  see  Harrisburg 
Boot,  etc.,  Co.  V.  Johnson,  3  Pa.  Dist. 
Rep.  433. 

No  Power  of  Attorney  under  Seal  Need 
be  Shown,  Walbridge  v.  Spalding,  i 
Dougl. (Mich.) 451;  Wood  v.  Squires,  28 
Mo.  528;  for  the  authority  of  the  agent 
forms  no  part  of  the  bond,  and  if 
questioned,  must  be  questioned  by  a 
plea  in  abatement.  Alford  v.  John- 
son, 9  Port.  (Ala.)  320;  Messner  v. 
Hutchins,  17  Tex.  597;  Tingle  v. 
Brison,  14  W.  Va.  295. 

In  Florida  agents  require  authority 
under  seal  to  execute  the  bond, 
Forbes  v.  Porter,  25  Fla.  362;  but  a 
bond  executed  by  an  agent,  binding 
himself  and  not  his  principal,  is  suffi- 
cient. Conklin  v.  Goldsmith,  5  Fla. 
280. 

In  Georgia  it  has  been  held  that  the 
signing  of  the  plaintiff's  name  to  the 
bond  by  his  agent  or  attorney  is  not 
sufficient  error  to  warrant  a  dismissal 
of  the  action  where  the  plaintiff  made 
the  affidavit  for  the  attachment. 
Authanissen  v.  Brunswick,  etc.,  Co., 
92  Ga.  409. 

Ratification  by  Plaintiff. — If  the  bond 
be  executed  in  the  name  of  the  plaintiff 
by  one  without  authority,  a  ratification 
of  the  act  by  the  plaintiff  subsequent 
to   the   issuance  of   the  writ  will  not 


avail.  Grove  v.  Harvey,  12  Rob.  (La.) 
221;  Kellogg  V.  Miller,  6  Ark.  469. 
But  it  seems  that  a  ratification  before 
the  issuance  of  the  writ  would  be 
good.  Kellogg  V.  Miller,  6  Ark.  469. 
And  see  Dove  v.  Martin,  23  Miss.  5C8; 
Mandel  v.  Peet,  18  Ark.  237;  Augusta 
Bank  v.  Conrey,  28  Miss.  667;  Peiser 
V.  Cushman,  13  Tex.  390. 

"Attorney  "  Includes  Attorney  at  Law. 
— The  word  "attorney"  in  the  statute 
includes  attorney  at  law  as  well  as  at- 
torney in  fact,  Trowbridge  v.  Weir,  6 
La.  Ann.  706;  but  does  not  include  a 
nonresident  attorney,  who  is  not  li- 
censed to  practise  in  the  courts  of  the 
state,  Wetmore  v.  Daffin,  5  La.  Ann. 
496. 

1.   Ford  V.  Rogers,  12  Rich  (S.  Car.). 

385. 

Thus  in  Marshall  v.  Ravisies,  22 
Fla.  583,  it  was  held  that  an  agent  of 
the  plaintiff  signing  an  attachment 
bond  as  principal  could  not  sign  it 
as  surety,  where  the  statute  required 
that  there  should  be  two  sureties,  the 
court  holding  that  two  sureties  meant 
a  guaranty  of  two  persons  other  than 
the  principal. 

And  a  bond  executed  by  A  on  be- 
half of  B,  and  by  A  and  C,  sureties; 
signed  and  sealed  B  (seal),  A  (seal), 
and  C  (seal),  was  held  void,  since  it 
was  not  the  bond  of  B  nor  of  A,  for  A 
is  one  of  the  sureties,  and  a  party 
cannot  be  both  principal  and  surety. 
Wanamaker  v.  Bowes,  36  Md.  42. 

Execution  not  Affected  by  Defective 
Bond. — But  it  was  held  in  Bryant  v. 
Hendee,  40  Mich.  543,  that  where  an 
officer  holds  property  under  an  execu- 
tion upon  a  judgment  in  attachment 
proceedings,  an  action  of  replevin 
cannot  be  maintained  against  him  on 
account  of  a  defect  in  the  attachment 
bond,  the  same  having  been  executed 
by  only  one  surety. 

Competency  of  the  Security. — The  dis- 
cretion of  the  judge  or  commissioner 
as  to  the  competency  of  the  security 
is  absolute  and  definite.  Learned  v. 
Duval,    3   Johns.    Cas.    (N.    Y.)     141. 

Where  under  the  provisions  of  the 
statute  an  attorney  at  law  was  not  a. 
proper  surety,  and  the  clerk,  in  viola- 
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c.  The  Obligee. — With  the  exception  of  those  states  in  which 
the  attachment  bond  is  drawn  payable  to  the  state  or  common- 
wealth for  the  use  of  the  party  injured,*  the  obligee  named  in  the 
attachment  bond  should  be  the  defendant.* 


tion  of  the  statute,  approved  a  bond 
with  an  attorney  as  surety,  the  court 
denied  a  motion  to  discharge  the  at- 
tachment for  the  reason  that  "  no  un- 
dertaking has  been  filed  as  required 
by  law."  Tessier  v.  Crowley,  17  Neb. 
209;  Rogers  zk  Burbridge,  5  Tex.  Civ. 
App.  67.  And  see  Stewart  v.  Katz,  30 
Md.  334,  where  the  court  held  that 
the  sufficiency  of  the  sureties  in  the 
bond  was  a  matter  left  entirely  to  the 
judgment  of  the  clerk,  but  not  so  the 
legal  validity  of  the  bond  itself.  Thus 
a  bond  executed  by  the  plaintiff  and 
two  sureties  in  double  the  amount  of 
the  amount  sued  for  was  held  "  good 
and  suflicient"  if  approved  by  the 
clerk,  although  each  of  the  sureties 
was  not  good  for  more  than  one-half 
the  penalty  of  the  bond,  if  both  to- 
gether were  worth  twice  the  amount 
sued  for.  May  z/.  Gamble,  14  Fla.  467. 
But  the  security  of  the  bond  must  be 
good  for  its  whole  amount.  Lockett 
-v.  de  Neufville,  55  Ga.  454. 

Objection  on  Appeal. — An  objection 
on  the  ground  of  insufficiency  of  the 
sureties  is  not  available  when  made 
for  the  first  time  on  appeal.  Myers  v. 
Cole,  32  Kan.  138. 

New  Secnrity  in  Appellate  Court. — In 
Durham  v.  Lisso,  32  La.  Ann.  415,  it 
"was  held,  on  appeal  from  an  order 
dissolving  an  attachment  on  account 
of  the  insufficiency  of  the  security, 
that  the  Supreme  Court  had  no  power 
to  order  the  substitution  of  a  sufficient 
surety. 

Number  of  Sureties. — If  the  statute 
fails  to  state  the  number  of  sureties 
required  and  simply  uses  the  plural 
"  with  sureties,"  a  bond  executed  with 
one  surety,  whose  pecuniary  responsi- 
bility satisfies  the  requirements  of  the 
law,  is  held  sufficient.  Elliott  v. 
Stevens,  10  Iowa  418.  And  see  Ward 
V.  Whitney,  8  N.  Y.  442;  Atkinson  v. 
Foxworth,  53  Miss.  741;  Church  v. 
Drummond,  7  Ind.  17.  But  see  Spet- 
tigue  V.  Hutton,  9  Pa.  Co.  Ct.  Rep. 
156. 

Where  the  signature  of  the  two  se- 
curities is  joint  and  not  joint  and 
several  it  has  been  held  sufficient. 
^  Baars  v.  Gordon,  21  Fla.  25;  Donnelly 
■        V.     Elser,    69     Tex.   282;     ClaSin     v. 
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Hoover,  20  Mo.  App.  314;  Cunning- 
ham V.  Lamar,  51  Ga.  574;  Thatcher 
V.  Goff,  13  La.  360;  Dow  v.  Smith,  8 
Ga.  551;  Jeffreys  v.  Coleman,  20  Fla. 
536;  Gray  v.  Steedman,  63  Tex.  95; 
Munzesheimer  v.  Heinze,  74  Tex.  254. 

Allegation  of  Residence. — Unless  re- 
quired to  do  so  by  statute  the  bond 
need  not  state  that  the  sureties  are 
residents  of  the  state.  Jackson  v. 
Stanley,  2  Ala.  326. 

In  Louisiana  an  attachment  will  be 
dissolved  if  one  of  the  sureties  on  the 
bond  is  not  a  resident  of  the  parish  as 
required  by  law.  McCook  w.  Willis,  28 
La.  Ann.  448. 

In  Missouri  SMX^xX&s  must  be  resident 
householders  in  the  county.  Mo.  Rev. 
Stat.  1889, §  527. 

In  Wisconsin  the  surety  must  be  a 
resident  and  householder  or  freeholder 
within  the  state.  San.  &  Ber.  Annot. 
Stat.  18S9,  §  2732. 

Attorney  at  Law  not  Practising. — Un- 
der a  statute  forbidding  attorneys  to 
become  sureties  an  attorney  who  has 
not  practised  for  one  year  and  is  en- 
gaged in  other  business  may  become  a 
surety.  Evans  v.  Harris,  47  N.  Y. 
Super.  Ct.  366. 

1.  In  Maryland  {CoA^  1888,  art.  9,  § 
38).  Missouri  (Rev.  Stat.  1889,  §  527), 
and  Nezv  Mexico  (Gen.  Laws  1882,  c. 
31,  §4)  the  bond  should  be  drawn  to 
the  state.  See  also  Elliott  v.  Plukart, 
6  Pa.  Co.  Ct.  Rep.  151. 

In  Hall  V.  Kintz,  2  Pa.  Dist.  Rep. 
615,  it  was  held  that  the  names  of  the 
parties  for  whose  use  the  bond  is  given 
need  not  be  inserted,  nor  is  it  neces- 
sary to  insert  the  words  "for  the  use 
of  the  parties  interested  "  in  the  oblig- 
atory part  of  the  bond. 

To  Clerk  of  Court. — An  attachment 
bond  made  payable  "unto  J.  T.  C, 
clerk  of  the  civil  District  Court,  and  his 
successors  in  office,"  is  a  bond  in  favor 
of  the  clerk  of  that  court  as  required 
by  a  statute,  although  the  person 
named  had  ceased  to  be  clerk  and  had 
been  succeeded  by  another.  Scooler 
V.  Alstrom,  38  La.  Ann.  907. 

2.  It  is  no  objection  to  an  undertak- 
ing in  attachment  that  it  is  made  pay- 
able to  the  people  of  the  state  instead 
of  to  the  defendant   in  the  suit,  as  the 
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A  T  TA  CHMEN  T.      Formalities  and  Eequisites. 
to   actions  on    attachment  bonds,  see 


7.  Action  on  Bond. — As 
article  Bonds. 

IV.  The  Writ — 1.  Formalities  and  Eequisites — a.  Formal- 
ities— In  Name  of  State. — The  writ  of  attachment  should  run  in 
the  name  of  the  government  or  state.* 

Date. — It  must  show  the  date  of  its  issuance.* 

Officer  Issuing  It. — It  should  also  show  upon  its  face  by  what 
officer  it  was  issued.^ 


latter  can  sue  thereon  in  his  own  name. 
Taaffe  v.  Rosenthal,  7  Cal.  515.  But 
where  an  attachment  was  sued  out 
against  a  member  of  a  firm  for  a  part- 
nership indebtedness,  a  bond  executed 
to  the  firm  was  held  insufficient.  Cour- 
rier  v.  Cleghorn,  3  Greene  (Iowa)  523. 
But  where  the  suit  was  against  A,  B, 
and  C,  composing  the  firm  of  A  & 
Co.,  a  bond  payable  to  A  &  Co.  was 
held  sufficient.  De  Caussey  v.  Baily, 
57  Tex.  665.  And  see  Voorheis  v. 
Eiting  (Ky.,  1893),  22  S.  W.  Rep.  80. 

Several  Defendants. — The  bond  should 
be  made  payable  to  all  the  defendants 
jointly,  although  the  writ  may  be 
levied  on  the  separate  property  of  any 
one  of  them.  Hadley  v.  Bryars,  58 
Ala.  139.  Thus,  where  an  attachment 
bond,  made  payable  to  the  individual 
members  of  a  firm  in  an  attachment 
suit  against  the  firm,  failed  to  recite 
that  the  obligees  composed  the  firm, 
it  was  held  void.  Birdsong  v.  Mc- 
Laren. 8  Ga.  521.  But  see  Gray  v. 
Steedman,  63  Tex.  95,  where  the  con- 
trary view  was  held. 

Attachment  against  One  only  of  Sev- 
eral Defendants. — Where  the  attach- 
ment is  sought  against  the  property 
of  one  defendant  only,  the  bond  should 
be  made  payable  to  him  alone.  Bran- 
shaw  V.  Tinsley,  4  Tex.  Civ.  App.  131. 

1.  In  Kentucky  it  was  early  held  to 
be  a  constitutional  requisition  which 
could  not  be  dispensed  with  that  the 
attachment  should  run  in  the  name  of 
the  commonwealth.  McDaniel  v.  Sap- 
pington.  Hard.  (Ky.)  100. 

Writ  Indorsed  on  Summons. — Where 
a  summons  running  in  the  name  of 
"the  Commonwealth  of  Kentucky" 
was  indorsed  with  an  order  of  attach- 
ment complete  in  all  respects  but  for 
the  omission  of  the  words  "  the  Com- 
monwealth of  Kentucky,"  it  was  held 
that  the  summons  and  order  were  to 
be  considered  together  as  forming  a 
valid  writ,  especially  as  such  had  been 
the    practice    for   a  very   long    time. 


Northern  Bank  v.  Hunt,  93  Ky.  67. 
But  where  the  writ  did  not  run  in  the 
name  of  the  commonwealth  and  there 
was  nothing  in  the  record  to  show  it 
was  indorsed  on  the  sumoions,  it  was 
held  void.  Yeager  v.  Groves,  78  Ky. 
278. 

In  West  Virginia  an  order  of  attach- 
ment issued  under  the  Act  of  1867,  c. 
118,  may  run  in  any  form  or  style  pre- 
scribed by  statute.  It  is  not  a  writ  in 
the  sense  of  art.  i,  §  5,  of  the  Constitu- 
tion of  West  Virginia,  prescribing  that 
all  writs  must  issue  in  the  name  of  the 
people  of  the  state.  Gutman  v.  Vir- 
ginia Iron  Co.,  5  W.  Va.  22.  See 
King  V.  Board,  7  W.  Va.  701;  Sims  v. 
Charleston  Bank,  3  W.  Va.  415. 

2.  Mistake  in  Date. — But  the  writ  is 
not  void  as  against  subsequent  attach- 
ing creditors  on  account  of  a  mistake  in 
the  date.  This  may  be  amended. 
Shakman  v.  Sommermeyer  (Wis., 
1894),  61  N.  W.  Rep.  309. 

Where  the  date  of  the  attachment  as 
stated  in  the  officer's  return  was  ob- 
scure, it  was  held  to  be  aided  by  the 
date  of  the  return  itself,  and  was  not 
determined  to  be  subsequent  to  the 
latter.     Millett  v.  Blake,  81  Me.  531. 

Omission  of  Date. — Where  the  fiat  of 
the  chancellor  who  issued  an  attach- 
ment showed  when  the  writ  was 
granted  and  that  it  had  been  issued, 
and  it  showed  on  its  face  when  it  was 
returnable,  and  the  indorsement  of 
the  sheriff  showed  the  day  it  was  re- 
ceived and  the  date  of  the  levy,  and 
no  special  question  arose  upon  the 
date  of  issuance,  the  writ  was  not  in- 
valid because  it  did  not  contain  such 
date  of  issuance.  Lylc  v.  Longley,  6 
Bart.  (Tenn.)  286. 

3.  An  order  of  attachment  not  show- 
ing that  it  was  issued  by  a  justice  of 
the  peace  and  not  containing  those 
charges  which  alone  could  have  jus- 
tified its  issue,  should  be  set  aside. 
McLorty  v.  Davis,  Sneed  (Ky.)  57. 

In  Minnesota  it  is  not  necessary  that 
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Signature  and  Seal. — It  must  be  signed  and  sealed  by  the  officer.* 
If  not  attested  by  him  the  writ  will  generally  be  void.* 


it  should  appear  upon  the  warrant 
what  officer  allowed  it  to  issue.  Shaub- 
hut  V.  Hilton,  7  Minn.  506. 

1.  In  7'i?««d'jj(f^  an  attachment  issued 
by  a  justice  of  the  peace  must  be  un- 
der his  seal.  Walker  v.  Wynne,  3 
Yerg.  (Tenn.)62;  M'Culloch  z'.  Foster, 
4  Yerg.  (Tenn.)  162. 

Omission  of  Seal  an  Irregularity  Only. 
— The  failure  of  the  clerk  to  attach  his 
seal  to  the  writ  is  an  irregularity 
amendable  after  motion  to  quash 
therefor.  Jump  v.  McClurg,  35  Mo. 
193.  The  failure  of  the  county  judge 
to  attach  the  seal  of  his  court  to  an 
order  for  attachment  granted  by  him 
to  be  issued  for  the  District  Court  of 
the  same  county  did  not  render  the 
order  absolutely  void,  but  was  a  mere 
irregularity  which  could  be  taken  ad- 
vantage of  by  the  defendant  only  in 
the  proper  mode,  and  was  not  open  to 
third  parties  in  a  collateral  proceeding. 
Winchell  v.  McKinzie,  35  Neb.  813. 

Waiver  of  Defect. — The  defect  in  the 
writ  of  the  omission  of  the  seal  of  the 
court  is  waived  by  the  execution  of  a 
delivery  bond.  New  Haven  Lumber 
Co.  V.  Raymond,  76  Iowa  225. 

In  Illinois,  Iowa,  and  Minnesota  if 
not  sealed  and  the  defect  is  not  waived 
the  writ  is  void.  Williams  v.  Van 
Metre,  19  111.  293;  Foss  v.  Isett,  4 
Greene  (Iowa)  76;  Shaffer  v.  Sundwall, 
33  Iowa  579;  Wheaton  v.  Thompson, 
20  Minn.  196;  O'Farrell  v.  Heard,  22 
Minn.  189. 

Private  Seal  Only. — A  writ  of  attach- 
ment was  not  insufficient  where  the 
clerk  sealed  it  with  only  an  ordinary 
private  seal,  stating  that  no  official 
seal  had  yet  been  secured.  Wehrman 
V.  Conklin,  155  U.  S.  314. 

Seal  of  Wrong  Court. — In  Murdough 
V.  McPherrin,  49  Iowa  479,  it  was  held 
that  a  writ  of  attachment  issued  under 
the  seal  of  one  court  while  the  action 
is  pending  in  another  may  be  amended. 

In  Wisconsin  a  writ  of  attachment 
defective  on  account  of  the  omission 
of  the  seal  of  the  court  out  of  which 
the  attachment  is  issued  is  amendable; 
and  where  an  attachment  writ  issued 
out  of  the  Circuit  Court  of  Wisconsin 
was  sealed,  by  the  misprision  of  the 
clerk,  with  the  seal  of  the  Superior 
Court,  he  being  clerk  of  both  courts, 
and  the  suit  was  afterwards  removed 
to  the   federal  court,  it  was   held   by 


the  last  court  that  the  writ  would  be 
regarded  as  amended,  as  it  might  have 
been  in  the  state  court.  Wolf  v.  Cook, 
40  Fed.  Rep.  432. 

The  Clerk's  Order  for  the  Issuance  of 
the  writ  need  not  be  under  seal. 
"  There  is  no  room  for  the  supposi- 
tion that  the  writ  of  attachment 
was  confounded  with  the  order  for 
the  issuing  of  the  writ.  The  writ  has 
the  seal.  There  is  no  dispute  about 
that,  and  the  order  does  not  need 
the  seal.  The  writ  goes  into  the  sher- 
iff's hands  and  the  seal  authenticates 
it,  but  the  order  does  not  go  from  the 
clerk's  hands.  The  only  significance 
of  attaching  the  seal  to  it  would  be  to 
assure  himself  that  he  had  signed  it, 
and  the  law  does  not  require  such 
purposeless  acts  of  any  officer."  Per 
Manning,  J.,  in  Seeligson  v.  Rig- 
maiden,  37  La.  Ann.  722. 

2.  O'Farrell  v.  Heard,  22  Minn  189, 
citing  Wheaton  v.  Thompson,  20  Minn. 
196. 

The  failure  of  the  clerk  to  attest 
the  writ  is  fatal  if  availed  of  in  due 
time  by  a  motion  to  quash.  Smith  v. 
Hackley,  44  Mo.  App.  614. 

New  York. — The  provisions  of  the 
Code  Civ.  Pro.  of  New  York  that 
"the  warrant  must  be  subscribed  by 
the  judge  and  the  plaintiff's  attorney, 
and  must  briefly  recite  the  ground  of 
the  attachment,"  are  mandatory,  and  a 
failure  to  observe  them  renders  the 
warrant  void.  Macdonald  v.  Kiefer- 
dorf,  22  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.) 
105,  18  N.  Y.  Supp.  763.  See  Green- 
leaf  V.  Mumford,  19  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  469,  30  How.  Pr.  (N.  Y.) 
30;  Wortlington  v.  Burdick,  N.  Y.  Daily 
Reg.  5  Oct.  1887.  In  Kissam  v.  Mar- 
shall, 10  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
424,  the  omission  of  the  signature  of 
the  attorney  was  held  an  amendable 
defect.  See  Genin  v.  Tompkins,  12 
Barb.  (N.  Y.)  265.  When  a  justice  in 
the  city  of  New  York  issues  an  attach- 
ment from  the  District  Court  he  should 
indorse  on  the  warrant  his  allowance 
of  the  attachment,  and  the  clerk  should 
sign  it.  It  is  an  irregularity  for  the 
justice  to  sign  the  warrant.  Sullivan 
V.  Presdee,  9  Daly  (N.  Y.)  552. 

Defective  Attestation  —  Omission  of 
Date. — Pursuant  to  Rev.  Stat.  Colo. 
^  55,  a  defective  attestation  to  a  writ 
of  attachment  may  be  amended.    Skin- 
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The  Summons  and  the  order  of  attachment  may  be  embodied  in 
the  same  writ.* 

statutory  Requisites. — Where  particular  requirements  are  made  by 
statute  the  writ  must  conform  to  them  in  form  and  substance ;  * 


ner  v.  Beshoar,  2  Colo.  383.  Where  a 
writ  of  attachment  shows  its  date  of 
issuance  it  is  not  error  for  the  court 
to  allow  a  blank  date  in  the  clerk's 
attestation  to  it  to  be  filled  up  and  to 
refuse  to  quash  the  writ  when  so 
amended.  Brack  v.  McMahan,  61 
Tex.  I.  A  writ  having  indorsed  upon 
it  the  date  of  its  issuance  was  suffi- 
cient, although  the  date  was  omitted 
from  the  test  of  the  clerk.  Swan  v. 
Roberts,  2  Coldw.  (Tenn.)  153.  See 
Lyle  V.  Longley,  6  Baxt.  (Tenn.)  286. 
And  where,  by  the  oversight  of  the  of- 
ficer in  filling  up  a  printed  form,  the 
year  was  omitted  from  the  date  of  the 
test,  but  it  appeared  from  the  tran- 
script when  the  writ  was  issued,  the 
defect  was  amendable.  State  v.  Mo- 
ran,  43  N.  J.  L.  49. 

Form  Prescribed  by  Statute. — In  Ten- 
nessee where,  under  §  3465  of  the  Code, 
an  attachment  is  issued  by  the  chan- 
cellor, it  is  not  necessary  for  him  in 
signing  the  process  to  adhere  strictly 
to  the  form  of  attestation  prescribed 
by  the  code.  Lyle  v.  Longley,  6  Baxt. 
(Tenn.)  286. 

Omission  of  Title  of  Office. — An  at- 
tachment issued  by  a  justice  of  the 
peace  and  signed  by  him  is  not  invalid 
because  he  does  not  add  his  title  of 
office  or  an  abbreviation  thereof.  Hen- 
derson V.  Pitman,  20  Ga.  735. 

By  Whom  Sigried. — In  Texas  a  writ 
of  attachment  might  be  issued  by  a 
judge,  and  it  was  not  invalid  because 
signed  by  him  instead  of  by  the  clerk, 
notwithstanding  the  seventh  section 
of  the  Act  of  Dec.  22,  1836,  organizing 
the  district  courts,  and  providing  that 
on  all  process  there  should  be  marked 
by  the  clerk  the  day  on  which  it  is- 
sued, this  act  referring  to  process  in 
ordinary  suits  only.  Sutherland  v.  De 
Leon,  I  Tex.  250. 

In  New  Jersey,  it  will  be  intended 
that  the  writ  was  signed  and  sealed  by 
the  clerk,  until  the  contrary  appears; 
and  even  if  it  has  been  sealed  and  de- 
livered to  the  officer  by  the  attorney 
without  the  knowledge  of  the  clerk, 
yet  if  rightly  issued  after  an  affidavit 
was  filed,  and  it  be  recognized  by  the 
clerk  as  a  writ  out  of  his  court,  it  will 


not  be  quashed,     Morrel  v.  Buckley, 
20  N.  J.  L.  667. 

In  a  Conjiict  between  the  Words  of 
the  body  of  the  writ  over  the  oflBcial 
signature  of  the  issuing  officer,  and  a 
mere  indorsement  on  its  back  wholly 
unattested,  the  attested  words  must 
prevail.  Peters  v.  Conway,  4  Bush 
(Ky.)  568.  As  to  amendments  of  de- 
fects in  the  writ,  see  also  article 
Amendments,  Vol.  I.,  p.  685. 

1.  Rice  V.  Dale,  45  Ark.  34,  citing 
Weil  V.  Kittay,  40  Ark.  528.  See  also 
Gould  V.  Bryan,  3  Bosw.  (N.  Y.)  627; 
Seaver  v.  Fitzgerald,  23  Cal.  86. 

2.  In  a  New  York  case,  as  the  result 
of  an  examination  of  the  cases,  the 
court  (Giegerich,  J.)  decided:  "  i. 
That  where  the  form  of  a  mandate  is 
prescribed  by  the  code,  it  must  be 
substantially  followed,  otherwise  the 
paper  will  be  jurisdictionally  defective 
and  void.  (Osborn  v.  McCloskey,  55 
How.  Pr.  (N.  Y.  Supreme  Ct.)  345; 
Worthington  v.  Dorsett  (Supreme  Ct.), 
6  N.  Y.  St.  Rep.  861;  Place  v.  Riley, 
98  N.  Y.  i;  and  see  Blossom  v.  Estes, 
84  N.  Y.  614.)  2.  But  where  the  sub- 
stantial rights  of  the  defendant  have 
not  been  violated,  nor  the  rights  of 
third  persons  prejudiced,  the  defect 
may  be  disregarded  or  supplied  by 
amendment.  (Atlantic,  etc.,  Tel.  Co.  v. 
Baltimore,  etc.,  R.  Co.,  46  N.Y.  Super. 
Ct.  409.)  3.  Where  the  paper  purport- 
ing to  be  a  mandate  recites  the  neces- 
sary jurisdictional  facts,  the  same  will 
not  be  set  aside  because  of  erroneous 
recitals  therein,  particularly  if  the  de- 
fect is  not  pointed  out  in  the  notice  of 
motion  as  a  ground  of  vacating  the 
attachment.  (Marietta  First  Nat.  Bank 
V.  Bushwick  Chemical  Works,  17  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  229.) 
4.  That  sheriffs  in  an  action  against 
them  to  enforce  an  alleged  liability  as 
bail  cannot  attack  the  form  of  the 
mandate  placed  in  their  hands  for  en- 
forcement. (Douglas  V.  Haberstro,  88 
N.  Y.  611.)"  Macdonald  v.  Kiefer- 
dorf.  22  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.) 
105,  iS  _N.  Y.  Supp.  763. 

Omission  of  Clause  of  Scire  Facias. — In 
Maryland  the  omission  from  a  writ  of 
attachment  by  way  of  execution  of  the 
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but  clerical  errors  will  not,  in  general,  vitiate  an  otherwise  valid 
writ,*  and  informalities  will  be  waived  by  appearance  and  answer.* 
b.  Parties. — Although  subject  to  be  amended,  the  writ  should 
accurately  describe  all  the  parties  plaintiff  and  defendant.* 


clause  of  scire  facias,  the  insertion  of 
which  is  required  by  statute,  was  a 
defect  sufficient  to  have  authorized 
the  Circuit  Court  to  set  aside  the  at- 
tachment if  the  objection  had  been 
there  made;  but,  when  brought  in 
question  in  a  collateral  action,  it  did 
not  render  the  attachment  void  and 
thereby  defeat  the  title  of  a  pur- 
chaser of  the  property.  Manton  v. 
Hoyt,  43  Md.  254. 

' '  Trustee  Process  "  Form  used  as  Writ. — 
An  attachment  writ  was  not  insufficient 
in  form  because  a  blank  form  of  a 
trustee  writ  was  used,  though  the 
name  of  the  trustee  was  not  inserted. 
Badlam  v.  Tucker,  i  Pick.  (Mass.) 
3S9.  And  a  writ  of  "  trustee  process  " 
may  be  sufficient  as  a  valid  attach- 
ment when  no  service  is  made  on  the 
trustee  named  therein.  That  part  of 
the  writ  in  respect  to  him  may  be 
treated  as  surplusage.  Graves  v.  Se- 
Terens,  37  Vt.  651. 

Warrant  and  Writ  —  Min  n  esota .  — 
"There  is  nothing  in  the  distinction 
between  the  warrant  provided  for 
under  the  law  in  force  in  1865  and 
the  writ  provided  for  under  the  law 
in  force  in  November,  1S86,  *  *  *  for, 
if  there  be  any  doubt  whether  the 
warrant  be  a  writ,  there  can  certainly 
be  none  that  it  is  a  process,  and  there- 
fore required  to  be  executed  in  the 
same  way  and  with  the  same  formali- 
ties as  a  writ,  under  Pub.  Stat.,  c.  57, 
§^  12,  13."  Per  Berry,  J.,  in  O'Farrell 
V.  Heard,  22  Minn.  189. 

1.  Thus  where  a  writ  of  attach- 
ment in  reciting  the  affidavit  substi- 
tuted the  word  "them"  for  the  word 
"creditors"  and  misstated  the  year  in 
the  date  of  its  return,  it  was  held  that 
it  was  proper  to  look  to  the  whole 
record  and,  if  the  variance  upon  in- 
spection appeared  to  be  clerical  errors, 
to  disregard  it  entirely.  McClanahan 
V.  Brack,  46  Miss.  246.  See  Baines  v. 
Ullmann,  71  Tex.  529. 

2.  Phelps  V.  Reeder,  39  111.  172.  All 
objections  to  the  writ  will  be  waived 
by  moving  to  set  aside  the  attachment 
on  other  grounds  and  failing  to  make 
the  objections  before  giving  bond  for 
the  release  of  the  property.  Wolf  v. 
Cook,  40  Fed.  Rep.  432,  citing  Dierolf 


V.  Winterfield,24  Wis.  143;  Pacific  Nat. 
Bank  v.  Mixter,  124  U.  S.  728.  See 
article  Appearances,  Vol.  II.,  p.  60S. 

3.  Misnomer.  —  The  amendment  of 
the  writ,  by  striking  out  the  middle 
letter  in  the  name  of  the  defendant, 
will  not  dissolve  an  attachment  of  per- 
sonal property  in  a  suit  between  the 
original  parties,  where  no  rights  of 
third  persons  intervene.  Wentworth 
V.  Sawyer,  76  Me.  434.  Nor  will  the  in- 
sertion of  the  words  "otherwise  called 
Wm.  J.  Robinson,"  in  a  writ  against 
Wm.  Robinson  vacate  an  attachment 
of  personal  property  so  as  to  give  a 
mortgage  of  the  property  to  a  third 
person,  made  after  the  attachment  and 
before  the  amendment,  priority  over 
the  attachment  of  which  the  mort- 
gagee was  ignorant.  Diettrich  v. 
Wolffsohn,  136  Mass.  335.  And  an 
amendment  of  a  writ  by  changing  the 
name  of  the  plaintiff  from  "  Mary  "  to 
"  Ann  "  has  been  held  not  to  vacate  an 
attachment  of  funds  in  the  hands  of  a 
person  summoned  as  trustee  so  as  to 
give  an  assignment  made  prior  to  the 
amendment  preference  over  the  at- 
tachment. Cain  V.  Rockwell,  132 
Mass.  193. 

Fictitious  Name. — Where  the  prop- 
erty of  a  person  is  attached  under  a 
writ  issued  against  him  in  a  fictitious 
Christian  name,  the  attacMnent  is  void 
and  the  writ  is  no  protection  to  the 
officer.  Patrick  v.  Solinger,  9  Daly 
(N.  Y.)  149,  citing  McCabe  v.  Doe,  2 
E.  D.  Smith  (N.  Y.)  64;  Gardner  v. 
McKraft,  N.  Y.  Daily  Reg.,  Feb.  23, 
1887;  Davenport  v.  Doady,  3  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  409;  Solinger  v. 
Patrick,  7  Daly  (N.  Y.)  408. 

Deceased  Person. — An  attachment  is- 
sued against  a  deceased  person  is 
void.     Purnell  v.  Frank,  68  Miss.  639. 

Omission  of  a  Party. — The  court  may 
give  leave  to  amend  a  writ  of  attach- 
ment from  which  has  been  omitted  the 
name  of  one  of  the  plaintiffs  in  the 
declaration.     Shaw  v.  Brown,  42  Miss. 

309- 

Misjoinder. — But  it  has  been  held 
fatal  to  the  attachment  lien  for  the 
court  to  permit  the  striking  out  of  the 
name  of  one  of  several  codefendants. 
Peck  V.  Sill,  3  Conn.  159. 
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It  may  be  directed  against  several.* 

Partners. — When  sued  out  by  a  firm  it  should  name  the  partners 
as  well  as  the  firm,*  and  when  directed  against  a  partnership  indi- 
vidually as  well  as  collectively,  both  the  firm  name  and  the  names 
of  the  partners  must  be  given.* 

c.  Recitals — (i)  Cause  of  Action  and  Grounds  of  Attachment. — 
It  is  very  generally  provided  by  statute  that  the  writ  shall  briefly 
recite  the  grounds  of  the  attachment,  or  shortly  declare  the  cause 
of  action,  but  the  particular  requirements  in  the  several  states 
vary  widely.*     The  writ,  however,  need  never  contain  all  the  req- 


XTncertainty  Cured  by  Other  Papers. — 

In  Georgia,  an  attachment  being 
amendable,  the  affidavit  and  bond 
may  be  looked  to  in  aid  of  the  writ  it- 
self when  it  is  wanting  in  certainty  as 
to  the  person  against  whom  it  was  in- 
tended the  writ  should  issue.  Moore 
V.  Brewer  (Ga.,  1894),  21  S.  E.  Rep. 
460. 

1.  A  writ  of  garnishment  may  issue 
against  several  defendants,  whether 
they  are  jointly  or  severally  indebted 
to  the  plaintiff,  and  such  a  writ  will 
not  be  held  defective  upon  plea  in 
abatement  thereto.  Curry  v.  Wood- 
ward, 50  Ala.  258. 

2.  Sims  V.  Jacobson,  51  Ala.  186, 
where  an  affidavit  for  attachment  was 
made  by  a  partner  of  a  named  firm, 
but  did  not  show  who  were  the  other 
members;  and  the  writ  issued  in  favor 
of  the  affiant  and  two  others,  not 
showing  that  they  constituted  the 
firm,  although  they  in  fact  did,  was 
quashed.  Bennett  v.  Zabriski,  2  N. 
Mex.  7,  i7§. 

Irregularity  Only. — Where  a  writ  was 
sued  out  in  a  firm  name,  but  a  declara- 
tion was  filed  setting  out  in  full  the 
names  of  the  members  of  the  firm,  and 
the  defendant  appeared,  the  irregular- 
ity was  unimportant.  Although  it 
might  have  been  sufficient  cause  for 
quashing  the  writ  if  not  amended,  or 
for  reversing  an  error  if  there  had 
been  a  default,  it  did  not  render  the 
writ  void.  Clayburg  v.  Ford,  3  111. 
App.  542. 

Christian  Names  not  Given. — Where 
the  Christian  names  of  the  plaintiffs 
were  not  given  in  the  writ,  but  they 
were  denominated  by  their  last  names 
and  as  a  firm  and  otherwise  identified, 
the  writ  was  held,  on  collateral  at- 
tack, not  to  be  absolutely  void,  but, 
while  the  case  was  still  open,  capable 
of  amendment  by  leave  of  court. 
Barber  v.  Smith,  41  Mich.  138. 


Omission  of  a  Partner. — Where  an  ac- 
tion of  attachment  was  brought  in  the 
name  of  a  firm,  and  the  name  of  one  of 
the  partners  was  omitted  in  the  papers 
as  originally  filed,  which  omission 
was  subsequently  cured  by  amend- 
ment, the  levy  was  held  to  be  unaf- 
fected by  such  omission.  Henderson 
V.  Stetter,  31  Kan.  56. 

3.  In  a  suit  brought  against  a  part- 
nership and  the  individual  members 
thereof,  a  writ  of  attachment  against 
the  firm  only  will  not  justify  the  officer 
in  levying  on  the  individual  property 
of  one  of  the  partners.  Mason  v. 
Rice,  66  Iowa  174. 

An  attachment  against  a  firm  was 
not  defective  on  account  of  the  mis- 
nomer of  the  baptismal  name  of  one 
of  the  partners,  where  the  firm  name 
was  correctly  given.  See  Rushton  v. 
Rowe,  64  Pa.  St.  63. 

In  Alabama  and  Indiana,  by  statute, 
the  writ  may  issue  against  a  partner- 
ship in  the  firm  name.  Sims  v.  Jacob- 
son,  51  Ala.  186;  Voorhees  v.  Hoag- 
land,  6  Blackf.  (Ind.)  232. 

4.  In  Maryland  the  attachment  must 
be  accompanied  by  a  capias  against  the 
defendant  and  a  short  note  of  the 
plaintiff's  cause  of  action  to  be  set  up 
at  the  court-house  door.  Stone  v. 
Magruder,  10  Gill  &  J.  (Md.)  383.  See 
Brent  v.  Taylor,  6  Md.  70;  Campbell 
V.  Webb,  n  Md.  481;  Spear  v.  Griffin, 
23  Md.  431. 

Maine. — In  an  action  founded  upon 
Rev.  Stat.,c.  148,  §49,  "to  entitle  the 
plaintiff  to  recover,  he  must  allege  in 
his  writ  and  prove  that  his  debtor  was 
possessed  of  property  liable  to  attach- 
ment or  levy  on  execution,  which  was 
by  him  fraudulently  concealed  or 
transferred  to  secure  the  same  from 
creditors,  and  to  prevent  the  seizure 
of  the  same  by  attachment  or  levy  on 
execution  ;  th"at  the  defendant  did 
knowingly    aid    and    assist    in    such 
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uisites  of  a  declaration.*     Care  must  be  taken  not  to  recite  the 
grounds  in  the  alternative  or  to  recite  inconsistent  grounds.* 


fraudulent  concealment  and  transfer; 
and  that  the  plaintiff  was  at  the  time 
of  such  fraudulent  concealment  and 
transfer,  and  at  the  time  the  action 
was  commenced,  a  creditor  of  such 
debtor."  Herrick  v.  Osborne,  39  Me. 
231. 

New  York. — Under  section  641  of  the 
Code  Civ.  Pro.,  requiring  a  warrant 
of  attachment  to  "briefly  recite  the 
grounds  of  the  attachment,"  a  recital 
"that  the  said  defendant  has  ab- 
sconded from  the  county  of  Orleans, 
the  place  of  his  residence,  with  intent 
to  defraud  his  creditors,"  was  suffi- 
cient, where  the  affidavit  alleged  that 
the  defendant  had  departed  from  the 
state  where  he  resided  with  intent  to 
defraud  his  creditors,  and  added  some 
facts  and  circumstances,  though  slen- 
der, sufficient  to  support  that  conclu- 
sion. Van  Camp  v.  Searle,  7g  Hun 
(N.  Y.)  134,  29  N.  Y.  Supp.  757. 

The  recital  in  a  warrant,  as  a  ground 
of  attachment,  merely  that  "defend- 
ant has  departed  from  the  city  and 
state  of  New  York"  was  held  insuffi- 
cient. Macdonald  v.  Kieferdorf,  22 
Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  105,  18 
N.  Y.  Supp.  763. 

In  Tennessee  all  that  is  essentially 
necessary  for  the  writ  of  attachment 
ancillary  to  an  action  ex  delicto  to  re- 
cite is,  that  a  suit  has  been  commenced 
by  the  plaintiff  against  the  defendant, 
the  nature  thereof,  the  tribunal  in 
which  it  is  pending,  the  amount  of 
damages  laid  in  the  action,  and  that 
the  cause  of  action  stated  is  just. 
Thompson  v.  Carper,  11  Humph. 
(Tenn.)  542.  See  Morris  v.  Davis,  4 
Sneed  (Tenn.)  452;  Smith  v.  Foster,  3 
Coldw.  (Tenn.)  139;  Woodfolk  v.  Whit- 
worth,  5  Coldw.  (Tenn.)  561;  Wood- 
fold  V.  Wilkins,  M.  S.  Nashville  1872- 
73;  Walker  V.  Cottrell,  6  Baxt.  (Tenn.) 

257- 

In  Iowa  the  cause  of  action  or  its 
nature  need  not  be  stated  in  the  writ. 
Wadsworth  v.  Cheeney,  13  Iowa  576; 
Pitkins  V.  Boyd,  4  Greene  (Iowa)  255; 
Westphal  v.  Sherwood,  69  Iowa  364. 

In  Alabama,  where  the  writ  in  recit- 
ing the  grounds  did  not  follow  the 
affidavit,  the  attachment  was  quashed. 
Woodley  v.  Shirley,  Minor  (Ala.)  14. 

But  in  Mississippi  the  contrary  ruling 
was  made  where  it  appeared  from  the 
whole  proceedings  that  the  variance 


was  only  a  clerical  error,  or  immate- 
rial. Lovelady  v.  Harkins,  6  Smed. 
&  M.  (Miss.)  412;  Clanton  v.  Laird,  12 
Smed.  &  M.  (Miss.)  568;  McClanahan 
V.  Brack,  46  Miss.  246. 

1.  Thus,  it  need  not  make  profert  of 
the  note  on  which  it  is  founded.  Mon- 
roe V.  Castleman,  3  A.  K.  Marsh. 
(Ky.)  399.  But  in  Kentucky  it  is  in- 
dispensably necessary  that  the  attach- 
ment state  the  nature  of  the  demand 
so  specially  that  a  recovery  thereon 
would  effectually  bar  a  subsequent 
demand  for  the  same  cause.  Hickman 
V.  Gest,  Sneed  (Ky.)  297. 

Massachusetts. — Under  Pub.  Stat.,  c. 
167,  §§  7,  8,  "  in  order  that  a  valid  at- 
tachment may  be  made,  the  writ  need 
not  contain  a  declaration,  nor  any  de- 
scription of  the  cause  of  action  on 
which  it  is  intended  to  declare,  other 
than  the  name  of  the  form  thereof, 
and  the  declaration  maybe  filed  in  the 
clerk's  office  on  or  before  the  day  on 
which  the  writ  is  returnable,  unless 
an  arrest  of  the  person  is  made."  Bin- 
ney  v.  Globe  Nat.  Bank,  150  Mass.  574. 

2.  A  recital  that  the  defendant  "  has 
assigned  and  disposed  of,  or  is  about 
to  assign  and  dispose  of,  her  property 
with  intent  to  defraud  her  creditors," 
was  held  insufficient  because  in  the  al- 
ternative. Cronin  v.  Crooks,  143  N. 
Y.  352,  affirming  76  Hun  (N.  Y.)  120. 
But  a  recital  in  a  warrant  that  "the 
said  defendants  have  assigned,  dis- 
posed of,  or  secreted  their  property 
with  intent  to  defraud  their  creditors  " 
is  not  insufficient  because  in  the  alter- 
native, but  is  a  recital  of  one  class 
only  of  the  grounds  set  forth  in  the 
statute.  Smith  v.  Wilson,  76  Hun 
(N.  Y.)  565.  See  Rothschild  v.  Mooney 
(Supreme  Ct.),  36  N.  Y.  St.  Rep.  565; 
Dintruff  v.  Tuthill.  62  Hun  (N.  Y.) 
591.  See  Disjunctive  Statements,  II., 
7,  c.  (3),  supra. 

Language  of  Statute. — In  Garson  v. 
Brumberg,  75  Hun  (N.  Y.)  336,  a  war- 
rant reciting  that  the  debtor  "  has  re- 
moved or  is  about  to  remove  property 
from  the  state  with  intent  to  defraud 
his  or  its  creditors,  or  has  assigned, 
disposed  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  prop- 
erty with  the  like  intent,"  was  held 
insufficient  because  in  the  alternative, 
although  following  the  language  of 
the  statute. 
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Attachment  of  Eeal  Estate. — Particularly  specific  recitals  are  fre- 
quently required  to  be  inserted  in  writs  for  the  attachment  of 
real  estate.* 

(2)  TJie  Amount. — The  amount  for  which  the  attachment  is 
issued  must  be  stated  definitely  in  the  writ,  and  a  statement 
therein  of  a  larger  amount  than  is  claimed  in  the  affidavit  and 
complaint  will  render  the  writ  void  ;  but  the  statement  of  a  smaller 
amount  will  not  have  this  effect,*  nor  will  slight  discrepancies 


Inconsistent  Crronnds. — An  attachment 
granted  on  the  grounds,  as  recited  in 
the  warrant,  that  the  defendants 
"have  assigned,  disposed  of,  and 
secreted,  and  are  about  to  assign,  dis- 
pose of,  and  secrete,  their  property 
with  intent  to  defraud  their  creditors," 
was  vacated  because  the  grounds  were 
inconsistent.  American  Horse  Ex- 
change V.  Strauss,  75  Hun  (N.  Y.)  192. 

1.  Maine — What  are  Sufficient  Speci- 
Jicatio7ts  of  the  Claim. — The  specifica- 
tions in  a  writ  of  attachment  upon  real 
estate  that  "  the  claims  intended  to  be 
proved  under  the  foregoing  money 
counts  are  money  obtained  of  plain- 
tiffs by  defendant  on  notes  specifically 
described,"  followed  by  a  description 
of  the  notes  showing  them  to  be  not 
then  due,  did  not  on  their  face  show 
that  no  action  could  possibly  be  sus- 
tained under  them,  and  that  the  attach- 
ment did  not  create  a  lien  against  a 
subsequent  purchaser.  Jordan  v. 
Keen,  54  Me.  417. 

''Balance  Due." — Construing  c.  81, 
§  56,  Rev.  Stat.  1871,  which  requires 
the  amount  of  the  plaintiff's  demand 
to  be  set  forth  in  proper  counts,  or  a 
specification  thereof  to  be  annexed, 
the  court  (Walton,  J.)  said:  "  In  the 
construction  of  this  statute  the  court 
long  ago  decided  that  where  a  writ 
contains  no  other  description  of  the 
plaintiff's  demand  than  this:  '  To  bal- 
ance due  on  account  and  interest, 
$1500,'  no  valid  attachment  of  real  es- 
tate can  be  made  upon  it.  Saco  v. 
Hopkinton,  29  Me.  268.  The  specifi- 
cation in  the  writ  against  L.  was  this: 
'To  amount  due  on  account,  $707.92. 
Interest,  $75,'  with  an  additional  al- 
legation that  under  the  money  count 
the  plaintiff  would  claim  to  recover 
the  'balance'  due  on  account.  These 
specifications  are  almost  precisely  the 
same  as  the  one  held  insufficient  in 
the  case  cited,  and  are  in  no  respect 
any  more  definite.  We  think  they 
were  insuflicient  under  the   statute." 


Belfast  Sav.  Bank  v.  Kennebec  Land, 
etc.,  Co.,  73  Me.  404. 

An  attachment  of  real  estate,  issued 
before  the  Act  of  1838,  c.  344,  went  into 
effect — though  judgment  was  not  re- 
covered and  levy  made  till  afterwards 
— was  not  defective  because  the  writ 
contained  a  general  money  count  with- 
out any  specification  which  the  statute 
required  should  be  annexed  to  the 
writ.  French  v.  Lord,  69  Me.  537, 
overruling  Poor  v.  Larrabee,  58  Me. 
543.     See  Smith  v.  Keen,  26  Me.  411. 

2.  Reed  v.  Kentucky  Bank,  5  Blackf. 
(Ind.)  227;  Bowers  v.  London  Bank,  3 
Utah  417. 

Mistake  of  Clerk. — If  an  attachment 
writ  is  issued  by  the  mistake  of  the 
clerk  for  a  greater  amount  than  is 
claimed  in  the  affidavit,  the  attachment 
will  be  quashed.  Ballard  v.  Great 
Western  Min.,  etc.,  Co.  (W.  Va.,  1894), 
19  S.  E.  Rep.  510. 

Variance  Favorable  to  Defendant. — A 
difference  between  the  amount  sworn 
to  in  the  aflSdavit  and  the  amount 
named  in  the  order  of  attachment 
which  is  favorable  to  the  defendant 
cannot  be  assigned  for  error  by  him. 
Tessier  7>.  Crowley,  16  Neb.  369. 

Omission  of  Amount. — In  Atkins  v. 
Womeldorf,  53  Iowa  150,  a  writ  from 
which  was  omitted  the  amount  claimed 
by  the  plaintiff  was  allowed  to  be 
amended  by  inserting  therein  the 
proper  sum. 

Defendant's  Exemptions. —  The  order 
need  not  so  state  the  plaintiff's  claim 
that  the  amount  of  the  defendant's 
exemptions  may  appear.  Tessier  v. 
Englehart,  18  Neb.  170. 

Different  Amounts  against  Several  De- 
fendants.—  "When  the  complaint  de- 
mands different  amounts  from  the  sev- 
eral defendants  in  an  action,  the  writ 
must  conform  to  the  complaint  and 
direct  the  attachment  of  so  much  prop- 
erty of  the  respective  defendants  as 
will  secure  the  amount  alleged  to  be 
due  from  each.     The  clerk  is  not  au- 


44 


The  Writ. 


A  TTA  CHMENT.     Formalities  and  Requisites. 


either  way  be  fatal  to  the  attachment  when  attacked  in  collateral 
proceedings.* 

(3)  Other  Recitals. — Unless  required  by  statute  the  writ  need 
not  recite  the  making  of  the  affidavit  or  the  giving  of  the  under- 
taking required  by  law  ;*  nor  need  it  describe  the  property  which 
is  to  be  attached.' 


thorized  to  issue  a  writ  of  attachment 
against  the  property  of  any  defendant 
for  an  amount  exceeding  the  demand 
which  is  made  against  such  defendant 
in  the  complaint,  and  if  he  does,  the 
writ  must  be  discharged  as  to  such  de- 
fendant on  his  motion."  Kennedy  v. 
California  Sav.  Bank,  97  Cal.  93. 

Amounts  not  Indefinite.  — Where  by 
statute  the  sheriff  is  required  to  levy  on 
property  in  value  fifty  per  cent  more 
than  is  due,  a  writ  directing  the  sher- 
iff to  attach  to  satisfy  the  amount  of 
$3700,  claimed  in  the  petition  to  be 
due,  with  interest,  costs,  and  attor- 
ney's fee,  was  not  indefinite  as  to  the 
amount  to  be  attached  by  the  sheriff. 
Toledo  Sav.  Bank  v.  Johnston  (Iowa, 
1894),  57  N.  W.  Rep.  622.  The  addi- 
tion of  the  words  "or  thereabouts" 
after  a  statement  of  the  amount  in  the 
writ  did  not  render  the  attachment 
void  on  collateral  attack.  Davis  v. 
Baker,  88  Cal.  106. 

1.  Shaubhut  v.  Hilton,  7  Minn.  506. 
Order  Fixing  Amount. — In  Sherrill  v. 

Fay,  14  Iowa  292,  it  was  held  that  an 
order  by  a  county  judge,  fixing  the 
amount  of  property  which  may  be  at- 
tached in  an  action  not  founded  on 
contract,  is  suflSciently  attested  by  his 
signature  without  a  certificate  of  his 
official  character  under  the  seal  of  his 
court. 

Attachment  Allowed  by  Clerk.  —  In 
Arkansas  the  statute  requiring  an  or- 
der of  the  court  or  judge  granting  an 
attachment  to  specify  the  amount  for 
which  it  was  allowed  does  not  require 
the  clerk  when  the  attachment  is  al- 
lowed by  himself  to  make  an  order 
specifying  the  amount.  People's  Sav. 
Bank,  etc.,  Co.  v.  Batchelder  Egg 
Case  Co.  (District  of  Arkansas),  51 
Fed.  Rep.  130. 

2.  Tessier  v.  Crowley,  16  Neb.  369; 
Hays  V.  Gorby,  3  Iowa  203;  Ellsworth 
V.  Moore,  5  Iowa  486:  Wadsworth  v. 
Cheeney,  13  Iowa  576;  Westphal  v. 
Sherwood,  69  Iowa  364.  But  to  do  so 
is  good  form.  Tessier  v.  Crowley,  16 
Neb.  369,  and  see  Banta  v.  Reynolds, 
3  B.  Men.  (Ky.)  So;  Garnet  v.  Wimp, 


3  B.  Mon.  (Ky.)  360;  Tanner  Engine, 
etc.,  Co.  V.  Hall,  22  Fla.  391.  But  see 
Devall  V.  Taylor,  Cheves  (S.  Car.)  5. 

West  Virginia. — An  order  of  attach- 
ment issued  under  §  ri,  c.  151,  Code 
Va.  i860,  need  not  recite  the  making 
of  the  affidavit  or  refer  to  it,  where  it 
appears  from  the  record  that  a  suffi- 
cient affidavit  had  been  filed  when  the 
order  was  issued.  King  v.  Board,  7 
W.  Va.  701. 

3.  Wade  on  Attachment,  §^  121. 

In  West  Virginia  an  order  of 
foreign  attachment  against  a  non- 
resident debtor,  issued  under  §  11, 
c.  151  Code  Va.  i860,  need  not  describe 
the  property  mentioned  in  the  affi- 
davit.    King  V.  Board,  7  W.  Va.  701. 

In  Nebraska  the  writ  need  not  de- 
scribe the  property  if  the  same  is 
described  in  the  appraisement  at- 
tached to  the  writ.  Grebe  v.  Jones, 
15  Neb.  312, 

In  Michigan  it  is  not  necessary  to 
more  particularly  describe  the  prop- 
erty in  a  writ  of  attachment  brought 
under  the  log-lien  law  than  in  re- 
plevin; and  a  writ  containing  the  de- 
scription, "about  200,000  feet  of  pine 
and  hemlock  lumber  and  also  about 
3oocordsof  slabs,"  was  held  sufficient. 
Dillon  V.  Howe,  98  Mich.  168. 

Other  HecitalB—Idenii/ying  Case. — In 
Tennessee  a  writ  of  ancillary  attach- 
ment must  refer  to  and  describe  and 
identify  the  suit  in  aid  of  which  it 
issues,  so  as  to  show  unmistakably 
upon  its  face  that  it  forms  an  adjunct 
of  that  particular  proceeding.  The 
form  prescribed  by  the  code  relates  to 
an  original  attachment  only.  Lewis  v. 
Woodfolk,  2  Baxt.  (Tenn.)  25,  citing 
Woodfolk  V.  Whitworth,  5  Coldw. 
(Tenn.)  565.  See  Peak  v.  Buck,  3 
Baxt.  (Tenn.)  71. 

Order  for  Issuance. — A  writ  of  attach- 
ment issued  upon  a  debt  not  due  need 
not  recite  the  order  for  its  issuance. 
Armstrong  v.  Lynch,  29  Neb.  87. 

Recovery  of  Judgment. — A  recital  in 
a  writ  of  garnishment  upon  a  judg- 
ment, issued  by  the  clerk  of  the  court, 
that   the  judgment  was   recovered  in 
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d.  When  and  Where  Returnable — Time. — It  is  the  usual 
practice,  but  it  is  not  universally  essential,  for  the  writ  to  contain 
a  direction  to  the  officer  who  is  to  levy  the  attachment  to  make 
his  return  of  the  service  of  the  writ  on  or  before  the  first  day  of 
the  next  term  ;*  but  a  writ  made  returnable  sooner  or  later  than 
the  first  day  of  the  term  next  succeeding  the  date  of  its  issuance 
will  in  general  be  voidable  only.* 

Place. — The  writ  must  usually  be  made  returnable  before  the 
court  or  officer  issuing  it,  but  defects  in  the  direction  as  to  the 
place  of  its  return  will  not  be  fatal.^ 


the  court  aforesaid  and  execution  had 
been  issued  thereon,  which  was  re- 
turned by  the  sheriff  of  the  county 
"no  property  found,"  sufficiently 
showed  that  a  judgment  had  been  re- 
covered in  that  court  against  the  de- 
fendant before  judgment  was  rendered 
against  the  garnishee.  Curry  v. 
Woodward,  44  Ala.  305. 

1.  Westphal  v.  Sherwood,  69  Iowa 
364;  Andrews  v.  Rcid,  7  Blackf.  (Ind.) 
256;  Will  V.  Whitney,  15  Ind.  194. 
See  Merrill  v.  Low,  i  Pinney  (Wis.) 
221;   Chase  v.  Hill,  13  Wis.  222. 

In  Alabama  it  is  not  necessary  for 
the  writ  to  contain  a  direction  as  to 
the  term  to  which  it  is  to  be  returned 
where  it  is  prescribed  by  law  to  which 
term  an  attachment  is  returnable. 
Blair  v.  Miller,  42  Ala.  308. 

In  North  Carolina  an  attachment 
which  specifies  no  day  or  place  of  re- 
turn is  irregular  and  therefore  void- 
able, but  the  defect  is  waived  if  the 
defendant  appears  and  gives  an  under- 
taking for  the  redelivery  of  the  prop- 
erty. Backalan  v.  Littlefield,  64  N. 
Car.  233. 

2.  Writ  Made  Returnable  Too  Early. — 
A  writ  of  attachment  made  returnable 
at  a  day  earlier  than  is  warranted  by 
law  is  only  voidable.  "  The  sugges- 
tion of  the  counsel  for  the  defend- 
ant in  this  case,  that  the  validity 
of  the  writ  of  attachment  ought  not 
to  depend  upon  the  validity  of  the 
clause  of  summons  contained  in  it, 
is  entitled  to  consideration.  It  may 
seem  novel,  and  the  statute  makes  the 
clause  of  summons  an  essential  por- 
tion of  the  writ  of  attachment,  but  in 
effect  they  may  be  regarded  as  two 
separate  writs  and  with  separate  ob- 
jects, the  one  directing  the  officer  to 
seize  property  as  a  security  for  the 
creditor,  the  other  directing  the  officer 
to  advise  the  debtor  of  what  has  been 
done.  Of  course  the  court  will  not 
permit  the  property  seized  to  be  sub- 
iected   to   the   payment   of   the    debt 


unless  the  debtor  is  legally  advised  of 
the  proceedings;  but  it  is  not  per- 
ceived why  the  invalidity  or  total 
nullity  of  the  summons  should  neces- 
sarily make  the  attachment  also  a 
nullity."  Per  Napton,  J.,  in  Missouri 
Bank  v.  Matson,  26  Mo.  243. 

Second  Return  Day. — In  Colorado  a 
writ  of  attachment  made  returnable  to 
the  second  return  day  after  its  date  of 
issuance  is  not  void,  but  amendable. 
Archibald  v.  Thompson,  2  Colo.  388. 
But  in  Pennsylvania,  under  the  Statute 
of  1869  requiring  all  attachments  to 
be  made  returnable  to  the  first  return 
day  after  their  issue,  a  writ  made 
returnable  to  the  second  return  day 
was  quashed  on  motion.  The  defect 
was  not  waived  by  the  appearance  of 
the  defendant  to  take  advantage  of  it. 
Williamson  v.  McCormick,  126  Pa.  St. 
274,  citing  Parks  v.  Watts,  112  Pa.  St. 
4.  And  in  Georgia  an  attachment 
issued  under  the  Act  of  1799  more 
than  thirty  days  before  "the  ne.\t 
court,"  which  was  made  returnable 
nearly  twelve  months  after  its  date, 
was  void  under  the  very  terms  of  the 
act.  Casey  v.  Wiley,  5  Ga.  333. 
See  Wanet  v.  Corbet,  13  Ga.  441. 

First  Day  of  Next  Term  not  Determined 
when  Writ  was  Issued. — The  fact  that 
the  writ  was  made  returnable  upon  a 
day  which  had  not  at  the  time  of 
its  issuance  been  fixed  upon  as  the 
first  day  of  the  next  term,  but  which 
was  afterwards  established  as  such, 
did  not  render  the  writ  void,  though 
in  connection  with  other  defects  it 
might  have  been  a  good  defense  if 
seasonably  interposed.  Wehrman  v. 
Conklin,  155  U.  S.  314. 

Year  Omitted  from  Time  of  Return. — 
Where  a  writ  was  made  returnable  on 
a  certain  day  of  a  certain  month,  but 
the  year  was  omitted,  it  was  held  that 
it  referred  to  the  then  current  year. 
Nash  V.  Mallory,  17  Mich.  232;  Vinton 
V.  Mead,  17  Mich.  388. 

3.  Byrd  v.   Hopkins,  8  Smed.  &  M. 
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2.  Issuance— rt:.  Who  may  Issue. — To  be  valid  the  writ  must 
proceed  from  some  officer  legally  authorized  to  issue  it.  Justices 
of  the  peace,  judges  and  clerks  of  courts  are  the  officers  usually 
empowered  by  statute  to  issue  attachments.*     But  it  is  very  fre- 


(Miss.)  441;  Wharton  v.  Conger,  9 
Smed.  &  M.  (Miss.)  510;  Blake  v. 
Camp,  45  Ga.  298. 

Name  of  Officer  Stated,  but  Place  Omit- 
ted.— Under  sections  2562  and  2S49 
Code  Ala.  an  attachment  was  not  sub- 
stantially defective  because  it  did  not 
expressly  state  that  further  proceed- 
ings thereon  would  be  had  before  the 
justice  issuing  the  attachment,  or  be- 
fore whom  they  would  be  had,  where  it 
did  state  the  place.  Bruner  v.  Kinsel, 
42  Ala.  493. 

Name  of  County  Giren,  but  Town  Omit- 
ted.— A  writ  of  attachment  issued  by  a 
justice  in  the  form  required  by  the 
statute  and  requiring  the  defendant  to 
appear  before  him  in  a  certain  county, 
but  not  naming  the  town,  is  sufficient 
to  confer  jurisdiction.  Beseman  v. 
Weber,  53  Minn.  174. 

Name  of  Officer  Omitted. — Where  a 
writ  of  attachment  issued  by  a  justice 
of  the  peace  in  one  district,  return- 
able to  "  a  justice's  court  to  be  held 
at"  a  place  named  in  another  district, 
omits  the  name  of  the  justice  before 
whom  it  is  to  be  returned,  such  omis- 
sion is  waived  by  the  appearance  of 
the  parties  and  the  trial  of  the  case 
before  a  justice  of  the  peace  at  the 
place  named  in  the  writ.  Armitage  z'. 
Rector,  62  Miss.  600. 

Wrong  Court  Named. — A  recital  in  a 
writ  of  attachment  issued  by  the 
clerk  of  the  District  Court  under  the 
seal  of  that  court  that  the  petition 
was  filed  in  the  Circuit  Court,  and 
ordering  the  sheriff  to  make  return  to 
the  "  Circuit  Court,"  when  that  court 
had  been  abolished,  did  not  invalidate 
the  writ,  which  was  amendable.  Rock 
Island    Plow   Co.   v.    Breese,  83  Iowa 
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Beturnable  to  Cleric  instead  of  Court. — 
An  attachment  made  returnable  to  the 
clerk  of  the  Circuit  Court  instead  of  to 
the  Circuit  Court  is  not  void.  Bourne 
V.  Hocker,  11  B.  Mon.  (Ky.)S3. 

Beturnable  to  Wrong  County. — A 
clerical  mistake  in  making  a  writ  of 
attachment  issued  in  L.  county  return- 
able to  the  court  of  B.  county,  arising 
from  the  use  of  a  blank  prepared  for 
use  in  B.  county,  did  not  render  the 
writ  void  where  all  the  other  papers 


showed  that  the  writ  was  issued  re- 
turnable to  L.  county,  and  no  one  was 
misled  by  the  mistake,  and  defendant 
appeared  in  court,  and  a  bond  of  claim- 
ant recited  that  the  writ  was  return- 
able to  L.  county.  Carter  v.  O'Bryan 
(Ala.,  1895),  16  So.  Rep.  894. 

1.  Justice  of  the  Peace. — In  Alabama 
a  justice  of  the  peace  may  issue  an 
attachment  returnable  before  himself 
without  regard  to  the  residence  of  the 
defendant  or  the  place  in  which  the 
cause  of  action  arose.  Atkinson  v. 
Wiggins,  69  Ala.  190.  And  a  notary 
public  who  is  ex  officio  a  justice  of  the 
peace  may  issue  an  attachment  return- 
able before  himself.  Griffin  z/.  Apple- 
by, 69  Ala.  409;  Rice  v.  Watts,  71 
Ala.  593. 

Judge. — In  Maryland,  under  §  24, 
art.  9,  of  the  code,  allowing  an  order 
of  attachment  against  the  property  of 
a  defendant  twice  returned  non  est, 
the  order  of  the  judge  dispenses  with 
the  warrant  of  a  justice  usually  re- 
quired. Dirickson  v.  Showell  (Md., 
1894),  28  Atl.  Rep.  896,  citing  Randle 
V,  Mellen,  67  Md.  189. 

Nebraska. — Under  section  238  of  the 
code,  providing  that  an  attachment 
on  a  debt  not  due  "maybe  granted 
by  the  court  in  which  the  action  is 
brought,  or  by  a  judge  thereof,  or  by 
the  probate  judge  of  the  county," 
when  an  order  for  an  attachment  in 
such  a  case  is  allowed  by  the  latter 
and  signed  by  him  officially,  it  will  be 
presumed  that  the  judge  of  the  dis- 
trict court  was  absent  from  the  county 
when  the  application  for  the  attach- 
ment was  made  to  the  county  judge, 
and  that  the  order  for  the  attachment 
was  duly  made  by  one  who  was  the 
judge  of  the  county.  Reed  v.  Bagley, 
24  Neb.  332. 

Chancellor. — Section  3465  of  the  Code 
of  Tennessee,  authorizing  the  chan- 
cellor to  issue  attachments,  was  not 
rendered  nugatory  by  §  12,  art.  6,  of 
the  constitution,  providing  that  "all 
writs  and  other  process  shall  run 
in  the  name  of  the  state  of  Tennessee, 
and  bear  teste  and  be  signed  by  the 
respective  clerks;"  nor  has  it  been 
repealed  by  subsequent  statutes. 
Lyle  V.  Longley,  6  Baxt.  (Tenn.)  2S6. 


47 


The  Writ. 


ATTACHMENT. 


Issuance-.. 


quently  provided  that  a  clerk  of  court  may  issue  the  writ  only- 
upon  an  order  therefor  previously  made  by  a  judge.*  When  the 
clerk  is  authorized,  his  deputy  may  act  for  him.* 

Officer  of  Another  Court. — 111  general  an  ofificer  of  one  court  may  not 
issue  an  attachment  returnable  to  another  court.* 


Clerk — Arkansas. —  No  writ  issuing 
out  of  and  returnable  to  a  court  of 
record  in  this  state  can  be  issued  by 
any  officer  or  person  other  than  the 
clerk  of  such  court.  Troy  v.  Bower, 
3  Ark.  352. 

Alabama. — Under  the  code,  provi- 
sions authorizing  a  clerk  of  the  court 
to  issue  an  attachment  for  the  collec- 
tion of  "  any  moneyed  demand  the 
amount  of  which  can  be  certainly 
ascertained,"  and  in  other  cases  au- 
thorizing a  judge  only  to  issue  the 
attachment,  the  clerk  may  issue  an 
attachment  to  recover  damages  for 
the  removal  of  property  upon  which 
the  plrvintiff  had  a  landlord's  lien. 
Atkinson  v.  James,  g6  Ala.  214. 

The  clerk  of  the  City  Court  of  Mo- 
bile has  no  power  to  issue  an  original 
attachment.  Stevenson  v.  O'Hara, 
27  Ala  362,  reaffirmed  in  Matthews  v. 
Sands,  29  Ala.  136. 

Clerk  not  Specially  Authorized. — The 
clerk  of  a  court  vested  by  statute  with 
all  the  powers  of  the  Circuit  Court, 
who  is  not  specially  authorized  to 
issue  attachments,  cannot  issue  them, 
though  by  the  General  Statutes  clerks 
of  the  Circuit  Court  are  empowered 
to  issue  attachments.  An  attachment 
issued  by  such  clerk  has  been  held 
void,  and  sufhcient  ground,  on  error, 
for  reversing  a  judgment  by  default 
thereon.  Stevenson  v.  O'Hara,  27 
Ala.  362;  and  see  Matthews  v.  Sands, 
29  Ala.  136;  Flash  v.  Paul,  29  Ala.  141; 
Lewis  V.  Dubose,  29  Ala.  219. 

In  Kentucky,  prior  to  the  amend- 
ment of  section  238  of  the  code  by  the 
Act  of  April  5, 1888,  a  clerk  was  not  au- 
thorized to  grant  an  attachment  for  a 
debt  not  due.     Kleine  v.  Nie,  88  Ky. 

542- 

In  Minnesota  the  issuance  is  a  ju- 
dicial act,  and  thus  cannot  constitu- 
tionally be  allowed  by  a  clerk.  Mor- 
rison V.  Lovejoy,  6  Minn.  183;  Zim- 
merman V.  Lamb,  7  Minn.  421. 

But  an  Attorney  may  issue  a  gar- 
nishee summons  upon  filing  the  affi- 
davit, without  an  allowance  by  a 
judicial  officer.  Hinkley  v.  St.  An- 
thony Falls  Water  Power  Co.,  9  Minn. 
55- 


In  North  Carolina  the  writ  may  be 
issued  by  the  clerk  of  the  county 
court.  Cherry  v.  Nelson,  7  Jones  (N. 
Car.)  141. 

In  Tennessee  previous  to  the  Act  of 
1852,  c.  365,  §  II,  clerks  of  courts 
had  no  authority  to  issue  writs  of  at- 
tachment. Morris  v.  Davis,  4  Sneed 
(Tenn.)  452. 

1.  In  Minnesota  a  warrant  of  attach- 
ment issued  by  the  clerk  without  an 
allowance  thereof  by  the  judge  is  un- 
authorized and  void  as  concerns  the 
parties  who  procure  its  issue.  Jacoby 
V.  Drew,  11  Minn.  408;  Merritt  v.  St. 
Paul,  II  Minn.  223,  citing  Morrison  v. 
Lovejoy,  6  Minn.  183;  Zimmerman  v. 
Lamb,  7  Minn.  423;  Guerin  v.  Hunt,  8 
Minn.  477. 

In  Vacation. — Under  section  19  of  the 
Act  of  1S76  the  county  clerks  were 
authorized  to  issue  writs  of  attach- 
ment in  vacation  without  an  order  of 
the  court  or  judge.  Byers  v.  Bran- 
non  (Tex.,  1892),  19  S.  W.  Rep.  1091. 
See  Howell  v.  Dickerman,  88  Mich. 
369.     See  also  III.,  2,  b,  note  5,  supra. 

2.  Finn  v.  Rose,  12  Iowa  565.  See 
Am.  &  Eng.  Ency.  Law,  tit.  Deputies. 

The  deputy  may  issue  the  writ  in 
the  name  of  his  principal.  Minniece 
v.  Jeter,  65  Ala.  222. 

Deputy  who  has  not  Taken  Oath  of 
Office. — An  attachment  was  not  void- 
able because  issued  by  a  deputy  clerk 
who  had  not  taken  the  oath  of  office, 
but  who  was  acting  under  the  ap- 
pointment of  his  principal  and  thus 
was  a  de  facto  officer.  Joseph  v.  Caw- 
thorn,  74  Ala.  411. 

3.  Thus  a  justice  of  the  peace  can- 
not issue  a  writ  of  attachment  return- 
able to  the  Circuit  Court,  and  a  law 
authorizing  him  to  do  so  has  been  held 
unconstitutional  and  void.  Troy  v. 
Bower,  3  Ark.  352. 

Nor  can  a  justice  of  the  peace  of  one 
county,  in  the  absence  of  statutory 
provision,  issue  an  attachment  return- 
able to  another  county.  A  writ  so 
issued  may  be  objected  to  on  appeal, 
though  objection  was  not  made  in  the 
lower  court.  Caldwell  v.  Meador,  4 
Ala.  755;  Brooks  v.  Godwin,  8  Ala.  296;. 
Dew  V.  State  Bank,  9  Ala.  323. 
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Officer  Interested. — And  an  attachment  should  not  be  granted  by 
an  officer  who  is  interested  in  the  case.* 

Formal  Entry  of  Order. — Upon  issuing  the  writ  or  order  for  an  at- 
tachment it  is  unnecessary  and  superfluous  for  the  officer  to  make 
a  formal  entry  directing  himself  to  allow  the  writ  or  order,  for 
the  very  issuance  of  it  is  sufficient  evidence  of  his  allowance 
thereof.* 


And  a  notary  is  without  authority 
to  issue  an  attachment  returnable  to 
the  circuit  or  city  courts.  Vann  v. 
Adams,  71  Ala.  475;  Nordlinger  v. 
Gordon,  72  Ala.  239;  Jackson  v.  Bain, 
74  Ala.  328. 

In  Georgia,  however,  an  attachment 
may  be  issued  by  a  justice  of  the  in- 
ferior court  returnable  to  the  superior 
court.     Wanet  v.  Corbet,  13  Ga.  441. 

And  an  officer  of  one  county  may 
issue  an  attachment  returnable  to  the 
courts  of  another.  Cox  v.  Felder,  36 
Ga.  597. 

But  sections  3927,  3928  of  the  code, 
authorizing  the  issuing  of  an  attach- 
ment in  certain  cases  by  the  judge  of 
the  superior  court,  do  not  contem- 
plate a  return  of  the  writ  before  any 
other  court.  Rome  First  Nat.  Bank 
V.  Ragan,  92  Ga.  333. 

1.  Thus  a  county  judge  who  is  a 
stockholder  and  director  of  a  bank  is 
not  competent  to  act  in  the  issuing  of 
an  attachment  in  which  the  bank  is 
interested.  King  v.  Thompson,  59 
Ga.  380. 

But  an  attachment  was  not  rendered 
invalid  by  the  fact  that  it  was  issued 
by  a  notary  public  who  was  a  coem- 
ploy6  with  one  of  the  plaintiffs  in  a 
bank  in  which  the  latter  was  also  a 
stockholder.  Georgia  Ice  Co.  v.  Por- 
ter, 70  Ga.  637. 

By  Clerk  in  His  Own  Case. — Where  a 
clerk  of  court  acts  ministerially  in  is- 
suing writs  of  attachment  he  may 
issue  a  writ  in  an  action  in  which  he 
is  plaintiff  upon  making  the  necessary 
affidavitbefore  some  person  authorized 
by  law.  Evans  v.  Etheridge,  96  N.  Car. 
42,  where  it  was  said  to  be  the  practice 
in  North  Carolina  for  clerks  to  issue 
process  either  for  or  against  them- 
selves. 

2.  In  Arkansas  the  order  of  attach- 
ment issued  by  the  clerk,  "  in  the  ab- 
sence of  an  order  of  the  court  or  judge, 
is  conclusive  evidence  that  he  granted 
it,  and  of  the  amount  for  which  it  was 
allowed.  7\n  order  in  writing  made 
by  the  clerk  directing  himself  to  issue 
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the  order  of  attachment  for  a  speci- 
fied amount  would  be  a  superfluous 
proceeding  and  is  wholly  unnecessary. 
People's  Sav.  Bank,  etc.,  Co.  v. 
Batchelder  Egg  Case  Co.,  4  U.  S. 
App.  603."  Baker  v.  Ayers,  58  Ark. 
524- 

Kentucky. — Under  the  amendment 
of  April  5,  1S88,  to  sections  237,  238  of 
the  code,  allowing  a  clerk  to  issue  an 
attachment  upon  a  debt  not  due  with- 
out the  order  of  another  officer,  the 
clerk  need  not  make  an  order  to  himself 
for  the  issuing  of  the  writ.  Ouer- 
backer  v.  H.  B.  Clafiin  Co.  (Ky.,  1894), 
28  S.  W.  Rep.  506. 

In  Nebraska  it  is  not  necessary  to  the 
validity  of  a  writ  of  attachment  issued 
by  a  county  judge  in  a  case  com- 
menced before  him  that  he  should 
spread  upon  his  docket  a  formal  order 
for  the  attachment.  The  issuance 
of  the  writ  is  itself  the  order.  "As 
the  county  judge  is  his  own  clerk, 
there  is  no  reason  why  he  should 
make  a  written  order  authorizing 
and  directing  himself  to  issue  an  at- 
tachment; but  when  he  grants  an 
attachment  on  a  debt  not  due,  in  a  case 
where  the  writ  is  to  be  issued  by  the 
clerk  of  the  district  court,  the  judge 
must  make  an  order  allowing  the  at- 
tachment and  sign  the  same  officially, 
since  the  clerk  has  no  jurisdiction  to 
issue  a  writ  of  attachment  on  a  debt 
before  due,  unless  the  order  has  been 
allowed  by  his  court  or  a  judge  thereof, 
or  the  county  judge."  Per  Norval,  J., 
in  Winchell  v.  McKinzie,  35  Neb.  813. 

Omission  of  Entry — Nezv  Jersey. — 
The  entry  by  the  clerk  of  the  issuing 
of  the  writ  is  merely  directory,  and  his 
omission  to  do  so  cannot  vitiate  it. 
Morrel  v.  Buckley,  20  N.  J.  L.  667; 
Morrel  v.  Fearing,  20  N.  J.  L.  672. 

Texas. — Where  the  clerk  must  pass 
upon  the  sufficiency  of  the  bond,  when 
it  meets  with  his  approval,  he  need 
not  make  a  formal  entry  thereof.  The 
issuing  of  the  writ  is  sufficient  proof 
of  his  approval.  Griffith  v.  Robinson, 
19  Tex.  219. 
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b.  Time  of  Issuanxe. — The  writ  may  be  issued  at  any  time 
after  the  commencement  of  the  suit  and  before  the  entry  of 
judgment,*  and  for  the  purposes  of  issuing  the  attachment  the 
action  will  generally  be  deemed  to  have  been  commenced  when 
the  summons  was  issued.  It  may  be  issued  simultaneously  with 
the  issuance  of  the  summons,  or  afterwards,*  but  will  be  void  if 
issued  previous  thereto,^  although  when  properly  issued  it  will  not 


In  Georgia  a  written  order  granting 
the  attachment  appears  to  be  the  more 
regular  and  convenient  practice.  Loeb 
V.  Smith,  78  Ga.  504;  Gazan  v.  Royce, 
78  Ga.  512. 

In  Louisiana  an  order  granting  the 
attachment  is  necessary  by  the  terms 
of  the  statute.  Purdee  v.  Cocke,  18 
La.  4S2. 

1.  After  Verdict. — Thus,  an  attach- 
ment may  be  issued  after  verdict,  if 
issued  before  the  entry  of  judgment. 
Davis  V.  Jenkins,  46  Kan.  19. 

Plaintiff  Entitled  to  Judgment. — The 
fact  that  the  plaintiff  was  entitled  to 
judgment  when  the  attachment  issued 
was  no  cause  for  setting  it  aside.  First 
Nat.  Rank  v.  Bushwick  Chemical 
Works  (Supreme  Ct.),  6  N.  Y.  Supp. 
31S. 

Attachment  on  Judgment. — Under  the 
Act  of  1834,  c.  139,  of  Maryland,  a  writ 
of  attachment  on  judgment  could  not 
issue  after  the  lapse  of  three  years 
without  a  scire  facias.  Boyd  v.  Tal- 
bott,  7  Md.  404. 

The  suing  out  of  a  writ  of  garnish- 
ment before  the  return  of  "  no  property 
found  "  on  an  execution  is  an  irregular- 
ity sufficient  to  cause  the  setting  aside 
of  the  writ  upon  application  of  the  de- 
fendant in  execution,  but  may  not  be 
availed  of  in  a  collateral  proceeding 
by  the  defendant  or  his  assignee. 
Sessions  v.  Stevens,  i  Fla.  269. 

2.  New  York. — Section  227  of  the 
code,  providing  that  for  the  purposes 
of  issuing  an  attachment  an  action 
shall  be  deemed  commenced  when 
summons  is  issued,  provided  service 
or  publication  is  made  within  thirty 
days,  applies  to  all  courts  having  au- 
thority to  issue  attachments.  Allen  z^. 
Meyer,  73  N.  Y.  i.  See  Kerr  v. 
Mount,  28  N.  Y.  659;  Webb  v.  Bailey, 
54  N.  Y.  164;  Betzemann  v.  Brooks, 
31  Hun  (N.  Y.)  271;  Blossom  v.  Estes. 
22  Hun  (N.  Y.)  472,  affirmed  in  84  N. 
Y.  614;  Cossitt  V.  Winchell,  39  Hun 

(N.  Y.)439- 

In  Nebraska  "  an  action  is  to  be  con> 
sidered    commenced,    so    far    as   the 


right  to  issue  a  writ  of  attachment  is 
concerned,  as  scon  as  the  petition  is 
filed  in  the  proper  court,  and  summons 
is  issued  thereon  with  a  bona-fide  in- 
tention that  it  shall  be  served.  Har- 
gan  V.  Burch,  8  Iowa  309;  Reed  v. 
Chubb,  9  Iowa  178;  Bell  v.  Olmsted, 
18  Wis.  69."  Coffman  v.  Brandhoeflfer, 
33  Neb.  279. 

In  Colorado  under  section  29  of  the 
code,  even  during  the  existence  of  the 
amendment  of  1885,  the  writ  might 
be  issued  at  the  same  time  the  sum- 
mons was  issued.  It  was  not  neces- 
sary to  wait  until  the  action  had  been 
"commenced  "  by  the  service  of  the 
summons.  Schuster  v.  Rader,  13 
Colo.  329. 

Minnesota. — "  It  is  not  necessary 
under  our  statute  that  an  action  be 
pending  at  the  time  the  attachment 
issues;  it  may  issue  at  the  time  of 
issuing  the  summons,  or  afterwards. 
Gen.  Stat.  c.  66,  §  128.  *  *  *  The  at- 
tachment may  therefore  be  issued 
simultaneously  with  the  summons, 
and  as  the  issuing  of  the  summons  is- 
required  to  be  concurrent  with  or 
prior  to  the  issuing  of  the  attachment, 
it  will  be  presumed,  prima  facie,  in  an 
action  in  a  court  of  superior  jurisdic- 
tion, that  the  summons  issued  at  or 
before  the  time  at  which  the  attach- 
ment issued."  Blackman  z/.  Wheaton, 
13  Minn.  326. 

In  Tennessee  an  ancillary  attachment, 
whether  issued  on  a  cause  of  action 
ex  delicto  or  ex  contractu,  may  issue 
simultaneously  with  the  original  sum- 
mons. Thompson  v.  Carper,  11 
Humph.  (Tenn.)  542;  Barber  v.  Den- 
ning, 4  Sneed  (Tenn.)  267;  Walker  v. 
Cottrell,  6  Baxt.  (Tenn.)  257. 

3.  An  attachment  issued  before  the 
issuance  of  the  summons  in  the  suit 
is  void,  and  the  subsequent  issuance 
of  the  summons  cannot  cure  it.  Low 
V.  Henry,  9  Cal.  538. 

Warning  Order. — In  Kentucky  an 
attachment  issued  before  a  summons 
is  issued  or  a  warning  order  made  is 
void,  as  the  action  has  not  been  "com- 
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be  invalid  because  served  prior  to  the  service  of  the  summons.* 

Before  Papers  Presented  to  Officer. — The  writ,  however,  may  never  be 
issued  by  an  officer  before  the  papers  for  the  attachment,  espe- 
cially the  affidavit  and  bond,  have  been  presented  to  him,* 

Interval  between  Filing  Papers  and  Issuing  Writ. — Nor,  after  the  filing  of 
the  papers,  should  too  great  a  length  of  time  be  allowed  to  elapse 
before  the  writ  is  issued.  But  what  will  constitute  too  great  an 
interval  must  depend  upon  the  special  circumstances  of  the  case.* 


I 


menced "  in  such  case.  Kellar  v. 
Stanley,  86  Ky.  240,  citing  Hall  v. 
Grogan,  78  Ky.  11. 

In  Texas  it  is  irregular  and  errone- 
ous to  issue  a  writ  of  attachment  be- 
fore the  filing  of  the  petition.  Cordova 
V.  Priestly,  4  Tex.  250;  Wooster  v. 
McGee.  i  Tex.  20;  Fowler  v.  Poor, 
Dallam  (Tex.)  401;  Bowers  z/.  Chaney, 
21  Tex.  363. 

1.  In  New  York  the  amendment  in 
1866  to  section  227  of  the  code  merely 
confirmed  this  practice.  Webb  v. 
Bailey,  54  N.  Y.  164.  It  is  sufficient 
if  the  summons  has  been  made  out  and 
is  in  a  condition  to  accompany  the 
service  of  the  attachment.  American 
Exchange  Nat.  Bank  v.  Voisin,  44 
Hun(N.  Y.)  85. 

In  Iowa  the  writ  is  not  invalid  be- 
cause it  was  issued  and  the  attachment 
levied  before  the  original  notice  to 
the  defendant  of  the  pendency  of  the 
suit  was  delivered  to  the  sheriff  and 
returned  by  him.  Elliott  v.  Stevens, 
ID  Iowa  418. 

2.  A  writ  issued  before  the  filing  of 
an  affidavit  will  be  quashed  on  motion. 
Skinner  v.  Beshoar,  2  Colo.  383. 

Before  Filing  of  Petition. — An  attach- 
ment issued  several  hours  before  a 
petition  was  filed,  though  on  the  same 
day,  and  upon  the  filing  of  affidavit 
and  bond,  was  held  void.  Seibert  v. 
Switzer,  35  Ohio  St.  661. 

Affidavit  Made  and  Writ  Issued  Simul- 
taneously.— Where  it  was  argued  by 
counsel  that  the  language  of  the  affi- 
davit implied  that  it  was  made  sub- 
sequent to  the  issuance  of  the  writ, 
the  court  (Graves,  J.)  said:  "  The 
affidavit  was  made  the  same  day 
the  writ  was  issued,  and  it  speaks  of 
being  annexed  to  the  writ.  The  pre- 
sumption is  that  the  writ  did  not  pass 
from  the  clerk's  hands  until  the  affi- 
davit was  made,  and  it  is  of  no  conse- 
quence whether  the  attachment  was 
or  was  not  filled  out  before  the  making 
of  the  affidavit.  Where  two  acts  are 
done  at  the  same  time,  that  shall  take 


effect  first  which  ought  in  strictness  to 
have  been  done  first  in  order  to  give 
it  effect.  Claflin  v.  Thayer,  13  Gray 
(Mass.)  459;  Carleton  z/.  Ashburnham, 
102  Mass.  348;  Plowden  459."  Hub- 
bardston  Lumber  Co.  v.  Covert,  35 
Mich.  254. 

Under  the  Act  of  1889  of  Michigan, 
No.  149,  §  32,  providing  that  an  at' 
tachment  for  a  debt  not  due  shall  not 
be  issued  by  the  clerk  until  an  affi- 
davit has  been  made  and  presented 
to  a  judge  and  been  indorsed  by  him, 
an  attachment  was  held  void  where 
the  writ  was  attached  to  the  affidavit 
and  both  exhibited  together  to  the 
judge,  who  indorsed  his  order  of  al- 
lowance on  the  writ,  which  was  then 
issued  by  the  clerk  without  reading 
the  order.  Howell  v.  Dickerman,  88 
Mich.  369. 

Issuance  by  Clerk  upon  Beceipt  of 
Papers  while  Away  from  Office. — A  writ 
of  attachment  was  not  invalid  because 
issued  to  the  sheriff  by  the  clerk  a  few 
minutes  before  the  papers  for  the  at- 
tachment were  filed  in  the  clerk's  office, 
when  the  papers  had  been  received 
by  him  before  such  issue,  while  away 
from  his  office.  At  any  rate,  the  levy 
by  the  sheriff  became  effectual  and 
binding  for  all  purposes  against  the 
defendant  and  all  others,  who  acquired 
no  rights  before  the  papers  were  prop- 
erly filed  in  the  clerk's  office.  People's 
Sav.  Bank,  etc.,  Co.  v.  Batchelder  Egg 
Case  Co.,  4  U.  S.  App.  603,  51  Fed. 
Rep.  130;  Helena  Bank  v.  Batchelder 
Egg  Case  Co.,  4  U.  S.  App.  614,  51 
Fed.  Rep.  137;  Helena  First  Nat.  Bank 
V.  Batchelder  Egg  Case  Co.,  4  U.  S. 
App.  615,  51  Fed.  Rep.  138, 

3.  Eleven  Days. — Where  the  plain- 
tiff was  a  resident  of  the  county  where 
the  attachment  was  sued  out  and 
within  easy  communication  by  railroad 
of  the  county  seat,  eleven  days  was 
held  an  unreasonable  lapse  of<ime  be- 
tween the  making  of  the  affidavit  and 
the  issuance  of  the  writ.  Foster  v. 
lUinski,  3  111.   App.  345.     But  an  af- 
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Sundays  and  Holidays. — Where  the  granting  of  the  attachment  is 
held  to  be  a  judicial  act,  the  writ  may  not  be  issued  on  Sunday 
or  a  holiday.* 

Order  of  Issue. — Where  several  writs  of  attachment  are  sued  out 
by  different  plaintiffs  against  the  same  defendant,  they  should  be 
issued  in  the  order  in  which  the  preliminary  papers  were  received 
and  the  writs  demanded.* 

c.  To  Whom  Directed. — The  writ  should  be  directed  to  a 
proper  of^cer,  but  it  will  be  sufficient  to  describe  him  by  his  title 
of  office  without  naming  him,  and  even  though  directed  to  the 
wrong  of^cer  the  writ  will  not  be  void  if  it  is  shown  that  it 
was  received  and  served  by  the  proper  ofificer.* 


fidavit  of  an  unpaid  debt  made  on  the 
5th  of  a  month,  but  not  filed  until  the 
i6th  of  the  same  month,  was  sufficient 
to  justify  the  issuance  of  the  writ  on 
the  latter  date,  the  presumption  being 
that  the  debt  remained  unpaid.  O'Neil 
V.  New  York,  etc.,  Min.  Co.,  3  Nev. 
141.  See  McClanahan  v.  Brock,  46 
Miss.  246. 

Lapse  of  a  Term. — An  attachment 
should  be  issued  as  of  the  term  at 
which  it  was  awarded.  But  where  a 
term  intervened  before  the  issuing  of 
the  attachment  it  was  held  only  an  ir- 
regularity, not  rendering  the  judgment 
void.  Barney  v.  Patterson,  6  Har. 
&  J.  (Md.)  182. 

1.  In  Merchants'  Nat.  Bank  v.  Jaf- 
fray,  36  Neb.  218,  it  was  held  that  an 
order  of  a  judge  allowing  an  attach- 
ment on  a  debt  not  due  was  a  judicial 
act,  and  when  made  on  Sunday  or  a 
legal  holiday  was  void.  But  the 
granting  of  an  order  of  attachment  to 
recover  for  a  debt  past  due  is  only  a 
ministerial  act,  and  may  be  issued  by 
a  judge  upon  a  legal  holiday.  Whipple 
V.  Hill,  36  Neb.  720.  See  Troy  v. 
Bower,  3  Ark.  352;  Pickett  v.  Thrus- 
ton,  7  Ark.  400. 

In  Alabama  the  issuance  of  an  orig- 
inal attachment  by  the  clerk  is  a  ju- 
dicial act  which  it  is  irregular  to  per- 
form on  Sunday;  but  where  the  at- 
tachment, although  actually  issued  on 
Sunday,  appeared  on  its  face  to  have 
been  issued  on  another  day,  the  court 
could  not,  on  motion,  order  the  clerk 
to  change  the  date  and  then  quash  the 
writ.  Matthews  v.  Ansley,  31  Ala. 
20. 

2.  Lick  V.  Madden,  25  Cal.  202.  But 
if  the  party  who  makes  the  first  de- 
mand is  not  on  hand  to  receive  his 
writ  when  completed,  the  clerk  is  not 
bound  to  delay  the  issuing  of  other 


writs  against  the  same  party.  Lick  w. 
Madden,  36  Cal.  208. 

3.  Insufficient  Writ.— In  West  Vir- 
ginia a  paper  which  does  not  run  in 
the  name  of  the  state,  is  not  directed  to 
the  sheriff  of  the  county  where  the 
property  lies  or  to  any  one  else,  and 
which  does  not  request  the  sheriff  or 
any  other  person  to  attach  the  estate 
of  the  debtor  or  perform  any  other  act 
in  the  premises,  is  not  suflScient  as  a 
writ  of  attachment.  Sims  v.  Charles- 
ton Bank.  3  W.  Va.  415. 

Omission  of  Name. — Attachments,  al- 
though not  directed  by  name  to  special 
bailiffs  of  the  county  court,  returnable 
to  the  superior  court,  are  not  insuf- 
ficient when  served  by  such  bailiffs. 
Wade  V.  Stout,  36  Ga.  95. 

Writ  Misdirected. — A  levy  made  by  a 
constable  under  a  writ  directed  to 
sheriffs  and  constables,  when  it  should 
have  been  directed  to  the  latter  only, 
was  not  void.  Buchanan  v.  Sterling, 
63  Ga.  227.  Likewise  where  the  writ 
should  have  been  directed  to  all  and 
singular  the  constables  of  the  state,  but 
was  directed  to  all  and  singular  the 
sheriffs  and  bailiffs,  and  the  levy  was 
made  by  a  constable.  Warren  v.  Pur- 
tell,  63  Ga.  428.  But  see  Thomas  v. 
Lavender,  15  Ga.  267.  A  writ  directed 
"to  any  lawful  sheriff  of  said  county" 
instead  of  "to  any  sheriff  of  the  state 
of  Alabama,"  as  required  by  law,  is 
defective;  but  the  defect  becomes  im- 
portant only  when  it  is  desired  to  levy 
the  attachment  in  another  county 
than  that  in  which  it  is  issued.  Blair 
V.  Miller,  42  Ala.  308.  See  Bruner  v. 
Kinsel,  42  Ala.  493. 

Issued  to  Sheriff  of  Another  County. — 
Where  a  statute  authorizes  the  clerk 
to  issue  a  writ  "to  the  sheriff  of  his 
county,"  he  cannot  issue  a  writ  to  the 
sheriff  of  another  county,  and  a  service 
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d.  Jurisdiction  and  Number  of  Writs. — In  order  to  give 
jurisdiction  the  action  must  be  brought  where  the  defendant  or 
one  of  the  defendants  resides  or  may  be  found,  or  where  he  has 
property;*  and  a  writ  of  attachment  issued  from  the  wrong  county 
will  be  void.*  But  jurisdiction  over  a  defendant  having  once  been 
properly  obtained,  writs  may  issue  against  him  to  other  counties 
where  he  has  property,  or  against  codefendants  in  the  counties  of 
their  residence  or  where  they  have  property.* 


upon  the  defendant  under  such  a  war- 
rant would  give  the  court  no  jurisdic- 
tion of  the  person.  Smith  v.  Block,  7 
Ark.  358. 

Unjastified  Appointment  of  Special  Of- 
ficer.— A  clerk  was  not  justified  in  ap- 
pointing a  special  officer  to  serve 
process  of  attachment,  upon  the  appli- 
cation of  a  party,  which  did  not  show 
that  the  court  was  not  in  session  in  the 
county  or  that  the  judge  was  absent 
therefrom,  nor  that  the  sheriff  and  his 
deputies  were  interested  in  the  pro- 
ceeding or  otherwise  disqualified  to 
act,  or  were  absent  from  the  county, 
but  which  only  showed  that  the  party 
had  sought  for  them  with  great  dili- 
gence, but  in  vain,  and  that  it  was 
important  the  papers  should  be  served 
at  once.  Dolan  v.  Topping,  51  Kan. 
321. 

1.  Carter  v.  Arbuthnot,  62  Mo.  582. 

Character  of  Property. — The  statute 
of  Michigan  requiring  the  writ  of  at- 
tachnient  to  be  issued  in  the  county  of 
residence  of  one  of  the  parties  if  the 
debtor  has  property  therein  is  juris- 
dictional, and  it  is  no  excuse  for  fail- 
ure to  comply  with  the  statute  that  the 
property  situated  in  the  defendant's 
county  consisted  of  an  equity  of  re- 
demption, where  there  was  some  per- 
sonal property  also,  and  that  the 
county  in  which  the  writ  issued  ad- 
joined the  county  in  which  it  should 
properly  have  been  issued.  Schloss 
V.  Joslyn,  61  Mich.  267. 

Federal  Court  Districts. — Where,  in  a 
state  containing  more  than  one  feder^tl 
court  district,  suit  is  brought  against 
defendants  in  a  district  in  which 
neither  resides,  an  attachment  issued 
from  that  district  to  the  one  in  which 
their  property  is  situated  is  invalid. 
Seidenbach  v.  Hallowell,  5  Dill.  (U.  S.) 
382. 

Jurisdiction  cannot  be  Acquired  by 
issuing  two  writs,  one  of  which  is  to  a 
county  other  than  that  in  which  the 
process  is  returnable,  though  there  be 
attachable   property  in   such   county. 


Hinman  v.  Rushmore,  27  111.  509.  And 
see  Fuller  v.  Langford,  31  111.  248; 
House  V.  Hamilton,  43  111.  185. 

Against  an  Absconding  Debtor. — In 
Virginia  an  attachment  against  an 
absconding  debtor  may  not  be  issued 
by  a  justice  of  a  county  from  or 
through  which  it  is  not  alleged  the  de- 
fendant is  removing,  nor  to  which  it 
is  alleged  he  absconds.  Barnett  v. 
Darnielle,  3  Call  (Va.)  413. 

In  Kentucky  such  an  attachment 
must  issue  from  a  justice  of  the  county 
where  the  defendant  was  last  commo- 
rant;  but  when  so  issued  such  fact 
need  not  be  set  forth  in  the  attach- 
ment. Plumpton  V.  Cook,  2  A.  K. 
Marsh.  (Ky.)450. 

2.  Robertson  v.  Roberts,  i  A.  K. 
Marsh.  (Ky.)  247,  citing  Lanier  v. 
Grant,  Hard.  (Ky.)  lOi,  note. 

Change  of  Venue. — And  it  will  be  dis- 
solved on  motion  of  the  defendant, 
who  had  appeared,  in  the  court  to 
which  it  has  been  transferred  on  his 
motion.  Wasson  v.  Millsap,  70  Iowa 
348. 

3.  Carter  v.  Arbuthnot,  62  Mo.  582; 
Cross  V.  Haldeman,  15  Ark.  200;  Read 
V.  Kirkwood,  19  Ark.  332.  See  Mc- 
Meekin  v.  Johnson,  2  Dana  (Ky.)  459. 

Duplicate  Writs. — Section  378,  art. 
16,  Rev.  Code  of  Mississippi  does 
not  require  that  duplicate  writs  issued 
to  other  counties  than  the  original 
county  shall  be  indorsed  as  duplicates 
to  identify  the  action.  Saunders  v. 
Columbus  L.,  etc.,  Ins.  Co.,  43   Miss. 

583. 

Where  an  Attachment  against  a  Non- 
resident is  levied  in  one  county,  the 
court  has  jurisdiction  to  issue  a  writ 
against  other  property  in  another 
county;  and  in  such  case  the  fact  that 
the  fund  in  the  former  county  is  con- 
sumed by  prior  liens  and  does  not  pay 
the  plaintiff  anything,  does  not  destroy 
the  jurisdiction  or  lien  of  the  levy  on 
the  property  in  the  other  county.  Piatt, 
etc..  Refining  Co.  v.  Smith,  21  Month. 
L.  Bull.  (Ohio)  122. 
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Successive  Writs. — And,  in  general,  successive  writs  may  issue  in  the 
same  county  or  to  different  counties  until  a  sufficient  amount  of 
property  has  been  attached  without  the  filing  of  a  new  bond  or 
affidavit.* 

V.  Execution  of  the  Writ.  (See  also  article  Executions.) — 
1.  In  General. — In  executing  the  writ  of  attachment  the  officer 
should  act  strictly  in  conformity  to  the  statute  granting  the  rem- 
edy, for  if  he  acts  otherwise  no  Hen  is  created  on  the  property  by 
the  levy.* 


Attacliment  against  Codefendant  in  An- 
other County. — Where  two  joint  makers 
of  a  promissory  note,  residing  in  differ- 
ent counties,  were  sued  before  the  note 
was  due  in  the  county  in  which  one  of 
them  resided,  but  not  in  the  county  in 
which  the  other  resided,  and  a  sum- 
mons was  served  upon  the  defendant 
residing  in  the  county  in  which  the 
action  was  commenced,  and  a  sum- 
mons and  an  order  of  attachment 
were  issued  to  the  other  county,  and 
were  there  served  to  the  defendant 
residing  in  that  county,  and  his  prop- 
erty there  situated  was  attached,  and 
no  order  of  attachment  was  issued 
and  no  ground  for  an  attachment  ex- 
isted against  the  defendant  residing 
in  the  county  in  which  the  action  was 
commenced,  it  was  held  that  the  action 
was  not  rightfully  brought  in  the 
county  in  which  it  was  brought,  and 
that  the  defendant  in  the  other  county 
might  for  that  reason  have  the  attach- 
ment dissolved.  RuUman  v.  Hulse, 
32  Kan.  598;  RuUman  v.  Hulse,  33 
Kan.  674. 

1.  Hamill  v.  Phenicie,  9  Iowa  525; 
Elliott  V.  Stevens,  10  Iowa  418. 

Texas. — Under  Sayles  Civ.  Stat. ,  art. 
161,  providing  that  "several  writs  of 
attachment  may,  at  the  option  of  the 
plaintiff,  be  issued  at  the  same  time, 
or  in  succession,  and  sent  to  different 
counties  until  sufficient  property  shall 
be  attached  to  satisfy  the  writ,"  a  sec- 
ond writ  may  issue  two  months  after 
the  filing  of  the  petition  and  affidavit 
without  renewing  them.  Branshaw 
V.  Tinsley,  4  Tex.  Civ.  App.  131. 

West  Virginia. — Under  §  2,  c.  106  of 
the  code,  providing  that  more  than  one 
order  of  attachment  may  issue  upon 
the  same  affidavit  and  bond,  although 
one  attachment  may  have  been  im- 
properly levied  and  therefore  must  be 
quashed,  a  second  order  of  attachment 
upon  the  same  affidavit  and  bond, 
properly    issued    against     the     same 


property,  will  constitute  a  valid  lien 
upon  it.  Ballard  v.  Great  Western 
Min.,  etc.,  Co.  (W.  Va.,  1894),  19  S,  E. 
Rep.  510. 

In  Illinois  an  alias  attachment  writ  is 
unauthorized,  and  no  waiver  can  make 
it  good.  Dennison  v.  Blumenthal,  37 
111.  App.  385. 

2.  Whitaker  v.  Jenckes,  9  R.  I.  391; 
Grace  v.  Evans,  3  Ben.  (U.  S.)  479; 
CommercialNat.Bank  t/. Farmers', etc., 
Nat.  Bank,  82  Iowa  192;  Gardner  v. 
Hust,  2  Rich.  (S.  Car.)  601;  Bucking- 
ham V.  Osborne,  44  Conn.  133;  Fair- 
banks V.  Bennett,  52  Mich.  61;  Culver 
V.  Rumsey,  7  111.  App.  422;  Richmond 
V.  Brookings,  48  Fed.  Rep.  241;  Drake 
on  Attachment,  g  194. 

Presumption  in  Favor  of  Valid  Levy. — 
Unless  something  to  the  contrary 
appears,  the  levy  will  be  presumed  to 
have  been  legally  executed.  Head  v. 
Daniels,  38  Kan.  2;  Wilkins  v. 
Tourtellott,  42  Kan.  176;  Le\fis  v. 
Quinker,  2  Mete.  (Ky.)  284;  Anderson 
V.  Sutton,  2  Duv.  (Ky.)  485;  Thomas 
V.  Mahone,  9  Bush  (Ky.)ii9;  Horton 
V.  Monroe,  98  Mich.  195;  Gates  v. 
Tusten,  89  Mo.  13. 

When  Appearance  not  a  Waiver. — An 
appearance  in  a  motion  to  quash  an 
attachment  because  of  irregular  exe- 
cution of  process  is  not  an  appearance 
in  the  action  whereby  alleged  defects 
are  waived.  Petty  v.  Frick  Co.  (Va., 
1890),  ID  S.  E.  Rep.  886. 

Levy  should  Conform  to  a  Seizure  under 
Execution. — The  levy  of  the  attach- 
ment should  conform  as  nearly  as  pos- 
sible to  the  seizure  of  the  same  spe- 
cies of  property  under  an  execution. 
Union  Nat.  Bankz/.  Byram,  131  111.  92. 
There  must  be  some  act  of  the  offi- 
cer serving  the  writ  which,  in  legal 
contemplation,  is  equivalent  to  the 
actual  possession  and  custody  of  the 
property.  Gates  v.  Bushnell,  9  Conn. 
535;  a  change  of  possession  or  some- 
thing equivalent  to  a  claim  of  domin- 
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2.  Diligence  Necessary  in  the  Levy. — It  is  the  duty  of  the  officer, 
after  the  writ  has  been  placed  in  his  hands  for  execution,  to  com- 
plete its  execution  with  all  reasonable  diligence  and  dispatch.* 
As  to  the  duty  and  liability  of  officers  in  making  levies,  see  Am. 
&  Eng.  Encyc.  Law,  tits.  Attachment  ;   Execution. 

3.  Order  of  Levy — Priority  of  Writs. — Writs  in  an  officer's  hand  are 
entitled  to  priority  of  service  according  to  the  order  in  which  they 
were  delivered  to  him  for  that  purpose  ;  *  but  that  the  sheriff 
levied  first  those  attachments  which  came  into  his  hands  first  will 
be  presumed  by  the  cpurt  where  nothing  to  the  contrary  appears.* 


ion,  coupled  with  the  power  to  exercise 
it.  Mahon  v.  Kennedy,  87  Wis.  50; 
Crawford  v.  Newell,  23  Iowa  453;  Mc- 
Donald V.  Moore,  65  Iowa  171.  And 
when  a  levy  is  being  asserted,  not 
against  the  rights  of  the  defendant  in 
the  writ,  but  against  third  parties, 
greater  strictness  in  the  levy  is  re- 
quired than  if  the  rights  of  the  de- 
fendant alone  were  concerned.  Rus- 
sell V.  Major,  29  Mo.  App.  167. 

Fraudulent  and  Illegal  Attachments. — 
Attachment  levies  secured  by  fraud 
or  violence  are  void.  Pomroy  v. 
Parmlee,  9  Iowa  140;  Powell  v.  Mc- 
Kee,  4  La.  Ann.  108;  Paradise  v. 
Farmers',  etc.,  Bank,  5  La.  Ann.  710; 
Wingate  v.  Wheat,  6  La.  Ann.  238; 
Myers  v.  Myers,  8  La.  Ann.  369;  Gil- 
bert V.  Hollinger,  14  La.  Ann.  445; 
Timmons  v.  Garrison,  4  Humph. 
(Tenn.)  148;  Nason  v.  Esten,  2  R.  I. 
337;  Metcalf  V.  Clark,  41  Barb.  (N.Y.) 
45;  Corning  v.  Dreyfus,  20  Fed.  Rep. 
426;  Deyo  V.  Jennison,  10  Allen 
(Mass.)  410:  Gile  z/.  Devens,  11  Cush. 
(Mass.)  59;  Chubbuck  v.  Cleveland,  37 
Minn.  466. 

But  an  officer  may  use  the  force 
necessary  to  the  performance  of  his 
dutv  under  the  law.  Haggerty  v. 
Wilber.  16  Johns.  (N.  Y.)287;  Piatt  v. 
Brown,  16  Pick.  (Mass.)  553;  Fullerton 
V.  Mack,  2  Aik.  (Vt.)  415;  Burton  v. 
Wilkinson,  18  Vt.  186;  Perry  v.  Carr, 
42  Vt.  50;  Messner  v.  Lewis,  20  Tex. 
221;  Solinsky  v.  Lincoln  Sav.  Bank, 
85  Tenn.  368. 

1.  Wheaton  v.  Neville,  19  Cal.  41; 
Kennedy  v.  Brent,  6  Cranch  (U.  S.) 
187. 

Thus,  it  has  been  held  that  a  consta- 
ble should,  where  necessary  to  com- 
plete the  service,  leave  a  copy  of  the 
writ  in  another  town.  Tomlinscn  v. 
Collins,  20  Conn.  377. 

Only  Reasonable  Diligence  Necessary. — 
In  the  absence  of  any  instructions  an 


officer  is  bound  only  to  act  reasonably, 
and  what  is  reasonable  depends  upon 
the  particular  facts  of  the  case, 
whether  the  writ  be  for  fraud,  etc. 
Whitney  v.  Butterfield,  13  Cal.  335. 
If  ttie  officer  has  no  reasonable  ground 
for  apprehending  that  danger  of  loss 
may  result  from  delay,  he  generally 
has  a  right  to  serve  the  process  at  any 
time  within  the  statutory  period;  but 
if  he  is  not  only  employed  to  serve 
the  process,  but  is  also  agent  to  nego- 
tiate, settle,  compromise,  or  obtain 
payment  of  the  claim,  the  time  spent 
in  such  personal  agency  is  not  to  be 
regarded  as  time  spent  in  official  busi- 
ness, in  ascertaining  whether  there 
has  been  unnecessary  delay  in  serving 
other  and  previous  writs.  Tucker  v. 
Bradley,  15  Conn.  50. 

Plaintiffs  Instructions. — Though,  in 
the  absence  of  specific  instructions 
from  the  plaintiff,  the  officer  need  only 
use  reasonable  diligence  in  the  execu- 
tion of  the  writ,  if  the  plaintiff  directs 
the  officer  to  make  immediate  service 
of  it,  the  latter  is  bound  to  do  so. 
Tucker  f.  Bradley,  15  Conn.  50;  as  he 
also  is  where  the  plaintiff  directs  him 
to  serve  the  writ  in  a  particular  man- 
ner, Ranlett  v.  Blodgett,  17  N.  H.298. 
Thus,  on  a  writ  of  attachment  against 
two  joint  debtors,  the  creditor  has  a 
right  to  direct  an  attachment  of  the 
property  of  both  or  of  either.  Marion 
V.  Faxon,  20  Conn.  495.  But  if  the 
officer,  by  the  direction  of  the  plaintiff, 
levy  on  and  remove  the  goods  of  a 
stranger  to  the  suit,  both  the  officer 
and  the  plaintiff  will  be  liable  in  trover. 
Calkins  v.  Lockwood,  17  Conn.  176. 

2.  Tucker  v.  Bradley,  15  Conn.  50; 
Moore  v.  Fitz,  15  Ind.  43;  Callahan  v. 
Hallowell,  2  Bay  (S.  Car.  )8.  See  also 
article  Executions. 

3.  Phelps  V.  Ratcliffe,  3  Bush  (Ky.) 
336- 

In  Whitney  v.   Butterfield,  13  Cal. 
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ATTACHMENT. 


By  Whom  Executed. 


4.  Duration  of  Authority  to  Levy. — The  authority  of  the  officer 
to  whom  the  writ  of  attachment  has  been  delivered  to  levy  con- 
tinues from  his  actual  receipt  of  the  writ*  until  the  return  day,  or 
until  he  has  actually  returned  it.* 

5.  By  Whom  Executed. — The  writ  must  be  executed  by  the  ex- 
ecutive officer  of  the  court,  or  of  some  court  of  similar  jurisdiction 
in  another  county  or  district,  to  whom  it  is  directed,  and  whose 
duty  it  is  to  obey  the  mandate  contained  in  the  process.' 


335,  where  one  writ  was  placed  in  the 
sheriff's  hands  on  Sunday  and  anoth- 
er against  the  same  defendant  was 
placed  in  the  hands  of  a  deputy  early 
Monday  morning,  without  the  knowl- 
edge of  the  sheriff,  and  the  first  levy 
was  made  under  the  last  writ  at  one 
o'clock  Monday  morning,  the  sheriff 
was  held  not  guilty  of  negligence  in 
executing  the  first  writ,  in  the  absence 
of  any  special  directions  to  the  con- 
trary. 

1.  Wales  V.  Clark,  43  Conn.  186. 
Official    Possession    Necessary.  —  The 

sheriff  must  have  official  possession 
or  control  of  the  writ  to  authorize  him 
to  levy  thereunder.  Taylor  v.  Evans 
(Tex.  Civ.  App.,  1894),  29  S.  W.  Rep. 
172. 

2.  Westphal  v.  Sherwood,  69  Iowa 
364;  Courtney  v.  Carr,  6  Iowa  238; 
Will  V.  Whitney,  15  Ind.  194;  Drake 
on  Attachment,  «?  187  a. 

Indorsement  of  Levy  after  Return  Day. 
— An  indorsement  of  a  levy  after  the 
return  day  of  the  writ,  as  shown  by 
its  face,  is  invalid,  and  no  lien  is 
created  thereby.  Peters  v.  Conway, 
4  Bush  (Ky.)  570;  Dame  v.  Fales,  3 
N.  H.  70.  But  it  was  held  error  to 
dissolve  an  attachment  because,  while 
the  summons  was  dated  the  same  day 
the  attachmentwas  granted  andlevied, 
the  sheriff's  indorsement  on  the  sum- 
mons of  the  day  of  service  was  one 
day  later.  Cureton  v.  Dargan,  12  S. 
Car.  122. 

Levy  after  Beturn  Day. — A  levy  of  an 
attachment  after  the  return  day  of  the 
writ  creates  no  lien.  Nance  v.  Barber 
(Tex.  Civ.  App.,  1894),  26  S.  W.  Rep. 
151;  Osborn  v.  Cloud,  23  Iowa  104. 
But  the  failure  of  the  sheriff  to  return 
into  court  the  special  precept  on  which 
an  attachment  was  issued  until  after 
the  return  day,  and  the  removal  of  the 
cause  to  the  federal  court,  are  not  suffi- 
cient cause  for  the  dissolution  of  the 
attachment.  Nims  v.  Spurr,  138  Mass. 
209. 


V.    Tatti,    17   Nev.     429; 
.    Billings,    51    N.    J.    L. 


3.  Sadler 
Weingardt 
354- 

Thus  in  Peebles  v.  Weir,  60  Ala. 
413,  the  court  held  that  an  attachment 
issued  by  a  justice  of  the  peace,  re- 
turnable to  the  Circuit  Court,  must  be 
levied  by  the  sheriff,  a  levy  by  a  con- 
stable being  void.  And  see  Martin  z/. 
Dollar,  32  Ala.  422;  Brinsfield  v.  Aus- 
tin, 39  Ala.  227.  But  in  Solomon  v. 
Ross,  49  Ala.  198,  it  was  held  that  a 
special  constable  appointed  by  a  jus- 
tice of  the  peace  might  execute  an  at- 
tachment returnable  before  the  jus- 
tice. And  see  Drewry  v.  LeinkaufT, 
94  Ala.  486;  and  McMeekin  v.  Johnson, 
2  Dana  (Ky.)  459,  where  it  was  held 
that  a  constable  might  execute  an  at- 
tachment, but  that  having  done  so,  he 
must  deliver  the  process  and  property 
to  the  sheriff,  who  must  proceed  with 
it  as  though  he  had  levied  it  himself. 

And  it  has  been  held  that  a  deputy 
sheriff  might  empower  a  stranger  to 
levy  an  attachment — provided  that 
afterwards,  by  his  return,  he  adopted 
the  act  and  made  the  levy  his  own — 
without  affecting  the  validity  of  the 
levy.  Clarke  v.  Gary,  11  Ala.  98;  Per- 
kins V.  Reed,  14  Ala.  536.  Again, 
where  leaving  the  copies  of  the  writ 
and  return  with  the  town  clerk  con- 
stituted an  attachment  of  real  estate, 
it  was  held  that  the  copies  need  not  be 
left  by  the  sheriff  himself,  but  might 
be  left  by  his  agent.  Pemigewasset 
Bank  v.  Burnham,  5  N.  H.  275. 

Special  Deputy. — A  person  specially 
appointed  to  serve  a  writ  of  attach- 
ment has  all  the  powers  of  a  sheriff  in 
the  premises,  but  must  show  his  au- 
thority to  act,  if  questioned.  Burton 
V.  Wilkinson,  18  Vt.  186;  Morrel  v. 
Gardner,  20  N.  J.  L.  673. 

In  Alabama,  §  2956  of  the  code,  au- 
thorizing an  attachment  in  certain 
cases  by  a  constable,  refers  only  to 
a  regular  constable,  not  to  a  special 
deputy,  and   a   levy  by   the  latter   in 
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6.  Justification  of  Officer. — If  the  writ  be  in  legal  form  and 
issued  by  an  official  having  legal  authority  to  issue  it,  it  will  justify 
the  officer  in  attaching  the  defendant's  property,  whether  the 
preliminary  steps  for  obtaining  the  writ  have  been  correctly  taken 
or  not.*  See,  for  a  full  treatment  of  this  subject.  Am.  &  Eng. 
Encyc.  Law,  tits.  Attachment  and  Execution. 

7.  Attachment  of  Real  Estate. — The  requisites  of  a  valid  levy 
upon  real  estate  are  in  most  cases  fixed  by  statute.  The  most 
common  method  is  to  leave  with  the  occupant  of  the  property, 
or,  if  there  be  no  occupant,  to  post  in  a  conspicuous  place  on 
the  property  attached,  a  copy  of  the  writ,  and  to  file  a  certificate 
of  attachment  with  the  proper  officer.* 


such  a  case  is  void.  Carter  v.  Palmer 
(Ala.,  1890),  7  So.  Rep.  531. 

Officer  Legally  Authorized. — A  writ  of 
attachment  served  by  an  officer  not 
legally  authorized  to  serve  it  is  void. 
Weingardt  v.  Billings,  51  N.  J.  L.  354; 
Carroll  County  Bank  v.  Goodall,  41  N. 
H.  81.  Thus  an  attachment  levy  made 
by  a  sheriff  outside  of  his  county,  or 
secured  by  fraud  or  violence,  is  void, 
and  may  be  dissolved  by  motion. 
Pomroy  v.  Parmlee,  9  Iowa  140. 

Subsequent  Judgment  Creditors  may 
not  object  that  the  attachment  was  ex- 
ecuted by  an  unauthorized  officer, 
where  the  attaching  creditor,  the 
debtor,  and  his  assignee  have  all 
waived  the  irregularity.  Walter  v. 
Bickham,  122  U.  S.  320. 

1.  Alabama. — Kirksey  v.  Dubose,  19 
Ala.  43. 

California. — Babe  v.  Coyne,  53  Cal. 
261;  Mamlock  v.  White,  20  Cal.  598; 
Walker  v.  Woods,  15  Cal.  66. 

Idaho. — Roth  T'.  Duwall,!  Idaho  149. 

Illittois. — Booth  V.  Rees,  26  111.  45. 

Iowa.  —  State  v.  Foster,  10  Iowa  435. 

Kentucky. — Banta  v.  Reynolds,  3  B. 
Mon.  (Ky).  80;  Garnet  v.  Wimp,  3  B. 
Mon.  (Ky.)  360;  Owens  v.  Starr,  2 
Litt.  (Ky.)  230;  Lovier  v.  Gilpin,  6 
Dana  (Ky.)  321. 

Maine. — Lashus  v.  Matthews,  75  Me. 
446. 

Nebraska. — Morgan  v.  Larsh,  i  Neb. 
361. 

JVew  Hampshire, — Ela  v.  Shepard, 
32  N.  H.  277. 

New  York.  —  Cross  v.  Phelps,  16 
Barb.  (N.  Y.)  502;  Fulton  v.  Heaton, 
I  Barb.  (N.  Y.)  552. 

Tennessee. — Stevenson  v.  McLean,  5 
Humph.  (Tenn.)  332;  Reams  v.  Mc- 
Nail,  9  Humph.  (Tenn.)  542;  Shaw  v. 
Holmes,  4  Heisk.  (Tenn.)  692. 


Texas. — Rice  v.  Miller,  70  Tex.  613; 
Mayer  v.  Duke,  72  Tex.  445. 

IVisconsin.  —  Bogert  v.  Phelps,  14 
Wis.  88. 

United  States. — Livingston  v.  Smith, 
5  Pet.  (U.  S.)  90;  Matthews  v.  Dens- 
more,  log  U.  S.  216. 

No  Jurisdiction. — But  where  the  affi- 
davit is  so  defective  that  the  court  ac- 
quires no  jurisdiction  to  grant  an  at- 
tachment, and  the  defect  appears  upon 
the  face  of  the.  process,  the  officer  is 
not  protected.     Castellanos  v.  Jones, 

5  N.  Y.  164. 

The  Property  Levied  upon  must  be 
that  of  the  Defendant,  or  the  officer  will 
be  a  trespasser  and  liable  therefor. 
Woodbury  v.  Long,  8  Pick.  (Mass.) 
543;  Ford  V.  Dyer,  26  Miss.  243; 
Meade  v.  Smith,  16  Conn.  346;  Cald- 
well V.  Arnold,  8  Minn.  265;  Sangster 
V.  Com.,  17  Gratt.  (Va.)  124;  Bodega 
V.  Perkerson,  60  Ga.  516;  Lewis  v. 
Birdsey,  19  Oregon  164. 

But  the  fact  that  the  defendant  is 
not  the  owner  of  the  property  at- 
tached cannot  be  pleaded  in  abate- 
ment of  the  suit.  King  v.  Bucks,  11 
Ala.  217;  Sims  v.  Jacobson,  51  Ala. 
186. 

Effect  of  Eatification  by  Plaintiff.— If 
the  plaintiff  directs  or  ratifies  such 
levy,  he  too  will  be  liable.  Marsh  v. 
Backus,  16  Barb.  (N.  Y.)4S3;  Cornerr/. 
Mackintosh,  48  Md.  374;  Meyer  v. 
Gage,  65  Iowa  606;  Perrin  v.  Claflin,  11 
Mo.  13;  Taylor  v.  Ryan,  15  Neb.  573; 
Oestrich  v.  Gilbert,  9  Hun  (N.  Y.)  242; 
Calkins  v.  Lockwood,  17  Conn.  176; 
but  not  otherwise,  Butler   v.  Borders, 

6  Blackf.  (Ind.)  160;   Heidenheimer  v. 
Sides,  67  Tex.  32. 

2.   Alabama. — Code  1886,  §  2945. 
Arizona. — Rev.  Stat.  1887,  tit.  4,  par. 
55- 
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Not  Necessary  to  Enter  upon  the  Land.— 
provision  to  the  contrary,  it  is,  as 

Arkansas.— Vi'i^.  Stat.  1884,  c.  9, 
§  320. 

California. — Code  1876,  c.  4,  pars. 
10,  542. 

Colorado.— Q&n.  Stat.  1883,  §2007. 

Connecticut.— G&n.  Stat.  1888,  §916. 

Dakota  {North  and  South). — Code 
1885,  §  208. 

Delaware. — Rev.  Code  1874,  c.  104, 
§4. 

Florida.— Rftv.  Stat.  1892,  §§  1648, 
1650. 

Illinois. — Rev.  Stat.  1889,  c.  11,  §  9. 

Kansas. — Gen.  Stat.  1889,  §  4281. 

Maine. — Rev.  Stat.  1883,  tit.  4,  §g  56- 
61. 

Massachusetts. — Pub.  Stat.  1882,  c. 
161,  §§  61-68. 

Michigan.  —  Howell's  Annot.  Stat. 
1882,  §  7993. 

Minnesota. — Stat.  Minn.  1891,  §4988. 

Missouri. — Rev.  Stat.  1889,  §  543. 

Nebraska. — Comp.  Stat.  1889,  §  205. 

New  Hampshire. — Pub.  Stat.  1891, 
c.  220,  §  3,  p.  607. 

New  Jersey. — Revision  of  N.J.  1709- 
1877,  p.  44.  §  15. 

New  Mexico. — Gen.  Laws  1882,  c.  31, 
g  I,  par.  9. 

New  York. — Throop's  Annot.  Code 
Civ.  Pro.  1892,  §§  644,  649. 

Nevada.— Gen.  Stat.  1885,  §  3150. 

North  Carolina. — Code  1883,  §  359. 

Ohio.—Kev.  Stat.  1892,. g  5528. 

Oregon. — Hill's  Annot.  Laws  1887, 
§§  149,  151. 

Pennsylvania.  —  Brightly  Burden's 
Dig.  1894,  §  76,  p.  72. 

Hhode  Island.-Puh.  Stat.  1882,  § 
12,  p.  567. 

South  Carolina.— Gen.  Stat.  1871,  g 
255.  P-  572. 

Texas. — Rev.  Stat.  1879,  art.  167. 

C/tah.— Comp.  Laws  1888,  g  3313. 

Vermont.— Rev.  Laws  1880,  §  874. 

Virginia. — Code  1887,  g  2967. 

Washington. — Hill's  Annot.  Stat., 
etc.,  1891,  g  300. 

West  Virginia. — Code  1891,  gg  197, 
199,  p.  480. 

Wisconsin. — Sanbord  &  Berryman 
Annot.  Stat.  1889,  g  2737. 

Wyoming.— Rev .  Stat.  1887,  g  2876. 

Where  There  is  an  Occupant. — A  levy 
of  an  attachment  upon  land  by  post- 
ing a  copy  of  the  writ  is  insufficient  as 
against  third  parties,  the  statute  pro- 
viding that  "  the  officer  shall  leave 
w'*h  the  occupant  thereof,  or,  if  there 


-In  the  absence  of  any  statutory 
has  been  broadly  stated,  gcner- 

be  no  occupant,  in  a  conspicuous  place 
thereon,  a  copy  of  the  order."  Shoe- 
maker V.  Harvey  (Neb.,  1894),  61  N. 
W.  Rep.  log.  And  see  Schwartz  v. 
Cowell,  71  Cal.  306. 

Conspicuous  Place. — The  side  of  a 
house  opposite  a  vacant  lot  and  near  a 
street  corner  has  been  held  a  "  con- 
spicuous place,"  two  witnesses  testify- 
ing that  the  notice  could  be  easily  and 
plainly  seen.  Davis  v.  Baker,  88  Cal. 
106. 

Separate  and  Distinct  Facts  cannot  be 
attached  by  posting  a  copy  of  the  writ 
upon  one  of  them  only.  Hall  v.  Ste- 
venson, 19  Oregon  153. 

Illegible  Certificate  —  Misnomer.  —  A 
certificate  by  an  officer  to  the  register 
of  deeds  of  an  attachment  of  the  real 
estate  of  Augustu  Moulton  (the  word 
"  Augustu "  being  so  written  as  to 
make  it  difficult  to  determine  whether 
it  was  Augusta  or  Augustu)  is  not  a 
sufficient  compliance  with  Rev.  Stat. 
Maine,  c.  81,  g  56,  to  create  a  valid 
lien  upon  the  real  estate  of  Augustus 
Moulton,  where  the  register  is  thereby 
misled,  and  the  only  attachment  ap- 
pearing of  record  is  of  the  real  estate 
of  Augusta  Moulton.  The  statute  re- 
ferred to  requires  "the  names  of  the 
parties  "  to  appear  in  the  certificate. 
Shaw  V.  O'Brien,  6g  Me.  501. 

Bight  to  Levy  on  Seal  Estate. — In  the 
absence  of  any  statutory  provision  to 
the  contrary,  real  estate  may  be  attached 
as  well  as  personalty,  Isham  v.  Downer, 
8  Conn.  282  ;  but  an  officer  is  not 
bound  to  attach  real  estate  unless  so 
directed  by  the  plaintiff.  Palmer  v. 
Gallup,  16  Conn.  558.  And  in  Tucker 
V.  Byers,  46  Miss.  549,  it  was  held 
that  an  officer  should  not  levy  an 
attachment  on  land  after  a  levy  on 
personalty  sufficient  to  pay  the  debt. 

In  Weathers  v.  Mudd,  12  B.  Mon. 
(Ky.)  114,  the  court  held  that  a  statute 
directing  a  certain  class  of  property  to 
be  first  levied  upon  was  simply  direct- 
ory to  the  officer,  and  would  not  ren- 
der invalid  a  levy  made  in  contraven- 
tion of  it.  And  see  Isham  v.  Downer, 
8  Cpnn.  282. 

In  Arkansas,  Indiana,  and  Tennessee 
the  defendant's  personal  property 
should  first  be  taken  under  an  attach- 
ment; if  enough  thereof  is  not  found, 
then  his  real  property.  Ark.  Dig. 
1874,  §401;  Ind.  Rev.  Stat.  1888,  §923; 
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ally  only  necessary  for  the  officer  to  make  the  proper  return  upon 
the  writ  that  he  has  attached  the  property,  without  his  going 
upon  the  land  or  even  going  to  see  it.* 

8.  Attachment  of  Personalty. — To  constitute  a  valid  levy  upon 
personalty  the  officer  executing  the  attachment  must  assume 
dominion  over  the  property.  He  must  not  only  have  a  view  of 
the  property,  but  he  must  assert  his  title  to  it  by  such  acts  as 
would  render  him  liable  for  trespass  but  for  the  protection  of  the 
process,*     See  also  article  EXECUTIONS. 


Tenn.  Code  1884,  §  4239.  But  see 
Boggess  V.  Gamble,  3  Coldw.  (Tenn.) 
148. 

1.  Drake  on  Attachment,  §  236;  Mc- 
Donald V.  Moore,  65  Iowa  171 ;  Nockles 
V.  Eggspieler,  47  Iowa  400;  Perrin  v. 
Leverett,  13  Mass.  128;  Taylor  v.  Mix- 
ter,  II  Pick.  (Mass.)  341;  Rodgers  v. 
Bonner,  55  Barb.  (N.  Y.)  9;  Crosby  v. 
Allyn,  5  Me.  453;  Hancock  v.  Hender- 
son, 45  Tex.  479;  Sanger  v.  Trammell, 
66  Tex.  361;  Riordan  v.  Britton,  69 
Tex.  198. 

Where  the  statute  authorized  the 
attachment  and  sale  of  land  of  non- 
resident and  absent  defendants,  it  was 
held  that  this  did  not  authorize  the 
officer  levying  the  attachment  to  turn 
out  the  defendant  or  his  tenant  from 
the  possession,  such  delivery  of  pos- 
session being  unnecessary  to  give  effi- 
cacy to  the  levy.  Wood  v.  Weir,  5  B. 
Mon.  (Ky.)  547. 

2.  Goode  V.  Longmire,  35  Ala.  668; 
Culver  V.  Rumsey,  6  111.  App.  598,  7  111. 
App.  422  ;  Davidson  v.  Waldron,  31 
111.  120;  Caldwell  v.  Sibley,  3  Minn. 
406;  Russell  V.  Major,  29  Mo.  App. 
167;  Beekman  v.  Lansing,  3  Wend.  (N. 
Y.)  446;  Westervelt  v.  Pinckney,  14 
Wend.  (N.  Y.)  123;  Camp  z/.  Chamber- 
lain, 5  Den.  (N.  Y.)  198;  Allen  v.  Mc- 
Calla,  25  Iowa  464;  Lyeth  v.  Griffis,  44 
Kan.  159. 

Greater  strictness  is  required  where 
the  rights  of  third  persons  are  in- 
volved than  where  the  rights  of  the 
defendant  alone  are  concerned.  Rus- 
sell V.  Major,  29  Mo.  App.  167.  See 
also  Myers  v.  Cole,  32  Kan.  138. 

Sabsequent  Acquirement  of  Possession. 
— The  officer  must,  at  the  time  of  the 
levy,  secure  control  of  the  property 
levied  upon.  Possession  acquired  sub- 
sequently by  a  custodian  appointed  by 
the  officer  will  be  of  no  avail  where, 
by  reason  of  the  absence  of  the  prop- 
erty at  the  time  of  the  appointment, 
there  was  then  no  completed  levy. 
Culver  V.  Rumsey,  7  111.  App.  422. 


Mast  be  Able  to  Touch  or  Remove 
Property  Attached. — The  property  must 
be  so  far  within  the  power  of  the  of- 
ficer as  to  enable  him  to  touch  or  re- 
move it.  Odiorne  v.  Colley,  2  N.  H. 
66;  Johnson  v.  Farr,  60  N.  H.  426; 
Nichols  V.  Patten,  18  Me.  231;  Morse 
V.  Hurd,  17  N.  H.  246;  Huntington  v. 
Blaisdell,  2  N.  H.  317;  Cooper  v.  New- 
man, 45  N.  H.  339.  A  mere  view  of 
the  property  by  the  officer,  and  his  re- 
questing or  instructing  a  stranger  to 
take  care  of  it  who  gives  no  receipt 
for  it,  takes  no  possession  of  it,  and 
exercises  no  dominion  over  it,  is  not 
a  levy.  Abrams  v.  Johnson,  65  Ala. 
465.  And  see  Taffts  v.  Manlove,  14 
Cal.  47;  Powell  V.  McKechnie,  3  Da- 
kota 319;  Connell  v.  Scott,  5  Baxt. 
(Tenn.)  595.  But  an  officer  who,  in- 
tending to  levy  an  attachment  upon 
some  oxen,  goes  to  the  barn  where 
they  are  kept,  and  there,  having  them 
under  his  control,  notifies  the  owner 
that  he  attaches  them  and  proceeds  to 
inventory  them,  makes  a  valid  levy. 
Cooper  V.  Newman,  45  N.  H.  339.  And 
see  Morse  v.  Smith,  47  N.  H.  474;  Cris- 
man  v.  Dorsey,  12  Colo.  567;  Stockley 
V.  Wadman,  i  Houst.  (Del.)  350. 

Property  or  Goods  Need  not  be  Actually 
Handled. — It  is  not  necessary,  how- 
ever, that  the  property  or  goods  at- 
tached be  actually  handled  by  the  of- 
ficer making  the  levy,  Nichols  v.  Pat- 
ten, 18  Me.  231;  Huntington  v.  Blais- 
dell, 2  N.  H.  317;  Lyon  v.  Rood,  12  Vt. 
233;  Slate  V.  Barker,  26  Vt.  647;  Denny 
V.  Warren,  16  Mass.  420;  Gordon  v. 
Jenney,  16  Mass.  465;  Shephard  v. 
Butterfield,  4  Cush.  (Mass.)  425;  Nay- 
lor  V.  Dennie,  8  Pick.  (Mass.)  198; 
Stockley  v.  Wadman,  i  Houst.  (Del.) 
350;  Fleisch  v.  St.  Louis  Nat.  Bank, 
45  Mo.  App.  225;  Moresi  v.  Swift,  15 
Nev.  216. 

But  it  must  in  all  cases  be  put  out 
of  the  control  of  the  debtor.  Dunklee 
V.  Fales,  5  N.  H.  527  ;  Crawford  v. 
Newell,  23  Iowa  453;  Allen  v.  McCalla, 
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VI.  Custody  of  Attached  Peopeety  ' — 1.  The  Bailee — a.  In 
General. — The  attaching  officer  is  primarily  the  proper  cus- 
todian of  the  attached  property,  for  he  is  Hable  to  the  party 
successful  in  the  suit,  whether  plaintiff  or  defendant,  for  its  pro- 
duction at  the  termination  of  the  suit;*  but  as  it  would  often 
be  inconvenient  for  the  attaching  officer  always  to  assume  per- 


25  Iowa  464;  Rix  V.  Silkmitter,  57  Iowa 
262;  Collier  v.  French,  64  Iowa  577; 
Hibbard  v.  Zenor,  75  Iowa  471;  Cris- 
man  v.  Dorsey,  12  Colo.  567.  Thus, 
barricading  the  front  door  of  a  build- 
ing, without  entering  and  taking  pos- 
session of  the  goods  therein,  does 
not  constitute  a  sufficient  levy  where 
the  owner  has  access  to  the  stock  by 
means  of  the  rear  door.  Bickler  v. 
Kendall,  66  Iowa  703.  But  where  an 
officer  fastened  the  windows,  locked 
the  door,  and  took  possession  of  the 
key,  the  levy  was  held  sufficient  as 
against  subsequent  attachments,  even 
though  he  failed  to  secure  every 
entrance  to  the  room.  Newton  v. 
Adams,  4  Vt.  437. 

Levy  Prevented  by  Misrepresentation. 
— Where  an  officer  who  entered  a  store 
to  levy  upon  goods  therein  was  in- 
duced by  misrepresentations  to  leave 
the  store, and  was  subsequently  denied 
admission,  the  levy  was  declared  in- 
valid. Windmiller  v.  Chapman,  130 
111.  163. 

Connecticut. — It  is  necessary  for  a 
valid  attachment  of  tangible  goods 
that  the  officer  should  have  actual 
possession  and  custody  of  them.  Thus, 
where,  in  levying  a  writ  of  attachment, 
one  officer  went  to  the  defendant's 
carriage-house  with  the  key,  and  un- 
locked the  door,  declaring  that  he 
attached  the  carriage  standing  within, 
and  almost  at  that  very  instant  an- 
other officer  with  another  writ  stepped 
into  the  carriage-house,  and  actually 
seized  the  carriage,  it  was  held  that 
the  levy  of  the  latter  only  was  valid. 
Hollister  v.  Goodale,  8  Conn.  335. 
And  see  Adler  v.  Roth,  5  Fed.  Rep. 
895 ;  Williams  v.  Cheesebrough,  4 
Conn.  361;  Mills  v.  Camp,  14  Conn, 
225;  Pond  V.  Skidmore,  40  Conn.  222; 
Morey  v.  Hoyt,  62  Conn.  542. 

Removable  Fixtures. — Removable  fix- 
tures may  be  attached  as  personalty. 
Morey  v.  Hoyt,  62  Conn.  542. 

Unharvested  Crops.  —  A  levy  upon 
standing  corn  which  had  ceased  to 
grow,  but  was  not  sufficiently  dry  to 
crib,  is  not  sufficient  where  the  officer 
simply  notified  the  attachment  debtor 
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of  the  levy  and  caused  the  corn  to  be 
appraised.  Throop  v.  Maiden,  52 
Kan.  258. 

Ponderous  Articles. — Heavy  and  un- 
manageable articles,  the  removal  of 
which  would  be  attended  by  great 
waste  and  expense,  need  not  be  ac- 
tually transferred  or  removed.  Mills 
V.  Camp,  14  Conn.  225;  Merrill  v.  Saw- 
yer, 8  Pick.  (Mass.)397;  Pond  v.  Skid- 
more,  40  Conn.  213;  Hemmenway  v. 
Wheeler,  14  Pick.  (Mass.)  408;  Policy 
V.  Lenox  Iron  Works,  4  Allen  (Mass.) 
329;  Lewis  V.  The  Orpheus,  3  W^are 
(U.  S.)  143;  Bicknell  v.  Trickey,  34 
Me.  273;  Higgins  v.  Drennan,  157 
Mass.  384;  Barron  v.  Smith,  63  Vt. 
121. 

Contra. — In  Oregon  a  safe  can  be 
levied  upon  only  by  taking  it  into 
actual  custody,  it  being  held  in 
Schneider  v.  Sears,  13  Oregon  69, 
that  the  posting  of  a  copy  of  the  writ 
on  the  safe  was  insufficient. 

Property  Incapable  of  Manual  Delivery. 
— In  the  attachment  of  property  in- 
capable, from  its  nature,  of  reduction 
to  possession,  such  as  bank  stock  or 
stock  of  any  other  corporation,  the  of- 
ficer need  only  take  the  steps  required 
by  the  statute  under  which  he  acts, 
describing  the  property  as  so  many 
shares  of  the  particular  stock  owned 
by  the  defendant.  Drake  on  Attach- 
ment, §  259;  Stamford  Bank  v.  Ferris, 
17  Conn.  259.  And  see  Mooar  v. 
Walker,  46  Iowa  164;  Union  Nat. 
Bank  v.  Byram,  131  111.  92;  Naser  v. 
First  Nat.  Bank,  116  N.  Y.  492. 

State  Bonds  are  within  the  meaning 
of  a  statute  requiring  that  all  personal 
property  capable  of  a  manual  delivery 
to  the  sheriff  must  be  attached  by  be- 
ing taken  into  custody,  and  the  sheriff 
cannot  make  a  valid  levy  without  ac- 
tually taking  such  bonds  into  custody. 
Caldwell  v.  Sibley,  3  Minn.  406. 

1.  See,  generally,  as  to  dutv  and 
liability  of  custodians  of  attached 
property.  Am.  &  Eng.  Encv.  Law,  tit. 
Attachment. 

2.  Lawrence  «».  Rice,  12  Met.  (Mass.) 
527;  Torrey  v.  Otis,  67  Me.  573;  Joseph 
V.  Henderson,  95  Ala.  213. 
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sonal  possession  of  the  property  attached,  it  is  customary  to 
place  the  property  in  the  hands  of  an  agent  or  other  person 
appointed  by  him  for  that  purpose,  whose  possession  is  in  point 
of  law  his  possession.* 

b.  The  Defendant. — Although  the  general  rule  is  that  if  the 
attaching  officer  does  not  within  a  reasonable  time  remove  the 
attached  property  from  the  possession  of  the  defendant,  the  trans- 
action is  prima  facie  fraudulent,  at  least  as  against  subsequent 
bona-fide  purchasers  from  the  defendant  or  attaching  creditors,* 
there  are  many  cases  in  which  he  may  leave  the  goods  attached  in 
the  custody  of  the  defendant,  thereby  constituting  the  latter  his 
bailee,  without  discharging  the  lien  of  the  attachment.' 


1.  Runlett  V.  Bell,  5  N.  H.  433; 
Fettyplace  v.  Dutch,  13  Pick.  (Mass.) 
388;  Donham  v.  Wild,  19  Pick.  (Mass.) 
520:  Hemmenway  v.  Wheeler,  14  Pick. 
(Mass.)  408;  Tomlinson  v.  Collins,  20 
Conn.  376;  Davis  v.  Miller,  i  Vt.  9; 
Austin  V.  Burlington,  34  Vt.  506; 
Torrey  v.  Otis,  67  Me.  573;  Moulton 
V.  Chadborne,  31  Me.  152;  Franklin 
Bank  v.  Small,  24  Me.  52;  Flanagan 
V.  Newman  (Colo.  App.,  1894),  38  Pac. 
Rep.  431 ;  Drake  on  Attachment,  292  e. 

Nature  of  the  Bailment. — In  Phelps  v. 
Gilchrist,  28  N.  H.  266,  the  court  said: 
"  The  practice  of  delivering  property 
attached  to  a  bailee  for  safe  keeping 
must  have  been  coeval  with  the  prac- 
tice of  making  such  attachments.  It 
is  in  its  nature  a  simple  deposit,  a 
delivery  of  the  property  to  be  kept  by 
the  depositary,  without  compensation, 
until  called  for  by  the  attaching  officer. 
No  particular  agreement  was  neces- 
sary, and  no  writing  was  required. 
The  convenience  and  safety,  perhaps 
of  both  parties,  would  render  some 
writing  showing  the  facts  necessary, 
in  cases  where  the  number  of  the 
articles  attached  was  considerable. 
In  general,  a  simple  receipt,  admitting 
that  the  articles  enumerated  had  been 
delivered  by  the  officer  to  the  receiptor 
for  safe  keeping,  and  to  be  returned  on 
request,  would  be  the  most  natural 
form  of  such  a  writing.  *  *  *  There  is 
ordinarily,  however,  nothing  in  such  a 
receipt  which  changes  the  duties  or 
obligations  of  the  parties  from  what 
they  would  be  on  a  simple  deposit, 
without  any  writing  whatever." 

Beceipt  not  a  Legal  Requirement. — 
The  law  does  not  require  the  officer  to 
take  a  receipt  for  the  property  at- 
tached. Balchelder  v.  Frank,  49  Vt. 
90. 

2.  Gower  v,    Stevens,    19  Me.    92  ; 


Burrows  v.  Stoddard,  3  Conn.  434; 
Taintor  v.  Williams,  7  Conn.  271  ; 
Dunklee  v.  Fales,  5  N.  H.  527;  Pom- 
roy  V.  Kingsley,  i  Tyler  (Vt.)  294; 
Baker  v.  Warren,  6  Gray  (Mass.)  527; 
Flanagan  v.  Wood,  33  Vt.  332;  Root  v. 
Railroad  Co.,  45  Ohio  St.  222;  Knap  v. 
Sprague,  9  Mass.  258;  Pillsbury  v. 
Small,  19  Me.  435;  Bagley  v.  White,  4 
Pick.  (Mass.)  395;  Sanderson  v.  Ed- 
wards, 16  Pick.  (Mass.)  144;  Young  v. 
Walker,  12  N.  H.  502.  See  Am.  & 
Eng.  Ency.  Law,  tit.  Attachment. 

3.  Howell  V.  Commercial  Bank,  5 
Bush  (Ky.)  98;  The  Brig  Joseph  Gor- 
ham,  7  Law  Rep.  138;  Baldwin  v.  Jack- 
son, 12  Mass.  131;  Train  v.  Welling- 
ton, 12  Mass.  495;  Young  v.  Walker, 
12  N.  H.  502;  Grey  v.  Sheridan  Elec- 
tric Light  Co.,  19  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  152;  Tomlinson  v.  Col- 
lins, 20  Conn.  376. 

Excluding  Defendant  from  Premises. — 
An  officer  attaching  machinery  in  use 
at  the  time  by  the  defendant  upon 
premises  leased  by  him  has  no  right 
to  exclude  the  defendant  from  the 
premises,  notwithstanding  the  lease 
be  also  attached.  Grey  v.  Sheridan 
Electric  Light  Co.,  19  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  152. 

Servant  or  Wife  of  Defendant. — Where 
the  law  required  that  accessible 
property  must  not  only  be  taken,  but 
also  be  kept  in  the  custody  of  the  offi- 
cer, whose  custody  must  be  exclusive 
of  that  of  the  owner,  it  was  held  that 
the  officer  could  not  leave  the  property 
attached  in  the  custody  of  a  servant  of 
the  defendant.  Russell  v.  Major,  29 
Mo.  App.  167.  But,  on  the  other 
hand,  it  has  been  held  that,  where  the 
law  authorized  a  married  woman  to 
do  business  on  her  sole  and  separate 
account,  the  wife  of  the  defendant 
might  be  employed  as  custodian  of  the 
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2.  Continuity  of  Possession. — The  property  attached  must  be 
taken  and  held  continuously  by  the  attaching  officer,  for  if,  after 
levying  upon  the  property  of  the  defendant,  the  officer  do  any- 
thing which  can  be  construed  into  an  abandonment  of  the  attach- 
ment, the  levy  will  be  invalid.* 

VII.  The  Retukn  of  the  Weit  (See  also  article  RETURNS.) — 
1.  In  General — WitMn  Eeasonable  Time.— The  officer  levying  an  attach- 
ment should,  within  a  reasonable  time,  indorse  on  the  process  a 
memorandum  or  record  of  the  levy.* 


attached  property, without  thereby  de- 
stroying the  lien  of  the  attachment. 
Farrington  v.  Edgerley,  13  Allen 
(Mass.)  453. 

1.  Russell  V.  Major,  29  Mo.  App. 
167;  Thompson  v.  Baker,  74  Me.  48; 
Burrows  v.  Stoddard,  3  Conn.  434; 
Taintor  v.  Williams,  7  Conn.  271; 
French  v.  Stanley,  21  Me.  512;  Libby 
V.  Murray,  51  Wis.  371;  Littleton  v. 
Wyman,  69  Iowa  248;  Eldridge  v. 
Lancy,  17  Pick.  (Mass.)  352;  Dunklee 
V.  Fales,  5  N.  H.  527;  Carrington  v. 
Smith,  8  Pick.  (Mass.)  419.  See  also 
Farris  v.  State,  33  Ark.  70;  Fletcher 
V.  Morrell,  78  Mich.  176. 

Notoriety  TJnaecessary. — But  it  is  not 
necessary  for  the  officer  to  show  in 
proof  of  his  continued  possession  that 
he  caused  the  attachment  to  be  gen- 
erally known  in  the  neighborhood,  and 
that  the  property  could  not  have  been 
taken  away  without  his  knowledge. 
Mills  V.  Camp,  14  Conn.  225. 

Thus,  an  attachment  of  lumber  at  a 
wharf  was  not  dissolved  where  the 
keeper  on  Sunday  morning  secured 
the  property  by  closing  the  gates  of 
the  yard  in  the  usual  manner,  and  did 
not  return  until  the  afternoon.  Fetty- 
place  V.  Dutch,  13  Pick.  (Mass.)  388. 

Abandonment  by  Bailee. — If  the  bailee 
appointed  by  the  sheriff  either  perma- 
nently or  temporarily  abandons  his 
trust,  the  lien  of  the  attachment  will 
be  lost.  Hardin  v.  Sisson,  36  111. 
App.  383;  Russell  V.  Major,  29  Mo. 
App.  169;  Bagley  v.  White,  4  Pick. 
(Mass.)  395. 

Property  Left  in  Defendant's  Care. — 
Thus,  where  the  property  was  left  in 
the  defendant's  possession,  with  au- 
thority to  use  it  as  he  wished  provided 
he  should  keep  the  quantity  good,  the 
levy  was  held  insufficient  and  invalid 
as  between  the  parties.  Nockles  v. 
Eggspieler,  47  Iowa  400.  And  see 
French  v.  Stanley,  21  Me.  512;  Little- 
ton V.  Wyman,  69  Iowa  248;  Burrows 


V.  Stoddard,  3  Conn.  160;  Thompson 
V.  Baker,  74  Me.  48. 

Continuing  Attachment.  — W  he  re  plain- 
tiff, after  a  motion  to  quash  for  ir- 
regularities in  the  affidavit,  made  a 
new  affidavit  stating  the  same  ground 
of  attachment,  and  obtained:  a  new 
writ,  which  was  levied  upon  the  prop- 
erty seized  under  the  former  writ, 
the  levy  was  held  a  continuing  one. 
Baines  v.  UUmann,  71  Tex.  529.  And 
a  creditor  who,  relying  on  the  debtor's 
promise  to  pay  him  the  amount,  has 
ordered  the  officer  to  apply  the  pro- 
ceeds of  the  property  held  under  his 
attachment  for  the  benefit  of  subse- 
quent creditors,  may,  upon  failure  of 
the  debtor  to  keep  his  promise, 
countermand  the  order  so  far  as  it 
has  not  been  acted  upon  by  the  officer, 
and  retain  his  lien  upon  the  property 
attached.  Hatch  v.  Jerrard,  69  Me. 
355.  And  see  Butte  First  Nat.  Bank 
V.  Boyce  (Mont.,  1895),  38  Pac.  Rep. 
829;  Wright  V.  Westheimer,  2  Idaho 
962.  But  see  Pierce  v.  Myers,  28 
Kan.  364. 

Variety  of  Articles. — Where  a  variety 
of  articles  is  attached,  and  the  officer 
occupies  himself  in  the  levy  of  the 
attachment,  with  no  unnecessary  de- 
lay, until  he  has  secured  all  the 
goods,  the  taking  should  be  treated 
as  one  act,  even  though  it  occupies 
more  than  one  day.  Drake  on  At- 
tachment. §  192.  And  see  Bishop  v. 
Warner,  19  Conn.  467. 

2.  Or  the  plaintiff  cannot  proceed 
to  judgment.  Morris  v.  School  Trus- 
tees, 15  111.  266. 

The  failure  of  the  officer  to  make 
his  return  of  an  attachment  or  levy 
within  three  months  has  been  held  not 
to  render  it  void.  Bourne  v.  Hocker, 
II  B.  Mon.  (Ky.)  27.  And  in  Bancroft 
V.  Sinclair,  12  Rich.  (S.  Car.)  617,  it 
was  held  that  where  a  sheriff  levied 
on  property  under  an  attachment,  but 
omitted  to  make  a  return  of  the  levy. 
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Should  State  Facts. — This  memorandum  should  state  with  all  the 
particularity  required  by  statute  the  manner  in  which  the  levy 
has  been  made ;  for  if  instead  of  a  statement  of  facts  it  contains 
mere  conclusions  of  law,  it  is  not  a  sufficient  return.* 

2.  Recitals — When,  How,  and  by  Whom  Levy  Made. — The  facts 
stated  in  the  officer's  return  should  show  when,*  how  (whether 


he  might  afterwards  make  return 
nunc  pro  tunc. 

Part  of  Court  Becord. — The  writ  of  at- 
tachment is  mesne  process  and  must 
be  returned  by  the  officer,  and  when 
so  returned  it  remains  in  the  custody 
of  the  clerk  as  a  part  of  the  files  in  the 
case.  Fletcher  v.  Morrell,  78  Mich. 
176. 

The  Filing  a  Matter  for  Proof.— The 
officer  cannot  be  presumed  to  have 
filed  the  certificate  of  levy.  It  is  a 
fact  to  be  proved.  Gatz  v.  Pittman,  11 
111.  20. 

Not  Fatal  to  the  Attachment. — In  New 
Hampshire  it  has  been  held  that  in 
case  of  an  actual,  valid  attachment  of 
a  chattel  the  officer's  neglect  to  make 
return  of  the  attachment  will  not  de- 
feat the  lien  of  the  attachment.  Par- 
ker V.  Pattee,  4  N.  H.  530;  Smith  v. 
Moore,  17  N.  H.  380;  Goodrick  v. 
Foster,  20  N.  H.  177. 

Beturn  after  Beturn  Bay. — The  mere 
fact  that  the  writ  is  not  returned  until 
the  day  after  the  return  day  will  not 
release  the  lien  of  the  attachment. 
Horton  v.  Monroe,  98  Mich.  195. 

Must  Conform  to  Statute. — Where  the 
statute  provides  that  an  attachment, 
"if  issued  in  a  pending  suit,  shall  be 
returnable  to  a  term  of  the  court  in 
which  the  same  is  pending,"  the  at- 
tachment must  be  made  returnable  to 
a  term  of  court  and  not  to  rules. 
Grinberg  v.  Lingerman  (Va.,  1894),  19 
S.  E.  Rep.  161;  Craig  v.  Williams 
(Va.,  1894),  18  S.  E.  Rep.  899.  In  gen- 
eral a  return  in  substantial  compli- 
ance with  the  terms  of  the  statute  is 
sufficient.  Kelley  v.  Barker,  63  N.  H. 
70;  Preston  v.  Hicock,  9  Conn.  525. 

1.  Thus  where  the  sheriff  indorsed 
on  the  writ  in  general  terms  "exe- 
cuted by  serving  the  within  attach- 
ment personally  on"  the  defendants, 
"and  levying  on,"  etc.,  the  return 
was  held  insufficient,  the  court  hold- 
ing that  it  must  be  informed  by  the 
return  what  the  proceedings  under 
the  writ  were  and  how  they  were  con- 
ducted, after  which  it,  and  not  the 
officer,  would  judge  whether  the  writ 
had  been  "executed"  and  "served" 


as  required  by  statute.  Rankin  v. 
Dulaney,  43  Miss.  197;  Moore  v.  Coats, 
43  Miss.  225;  Ezelle  v.  Simpson,  42 
Miss.  515;  Crizer  v.  Gorren,  41  Miss. 
563;  Jefferies  v.  Harvie,  38  Miss.  97; 
Stockton  V.  Downey,  6  La.  Ann.  581; 
Page  V.  Generes,  6  La.  Ann.  549;  Gib- 
son V.  Wilson,  5  Ark.  422;  Desha  v. 
Baker,  3  Ark.  509;  Crismanz/.  Swisher, 
28  N.  J.  L.  149;  Hodgman  v.  Barker 
(Supreme  Ct.),  14  N.  Y.  Supp.  574. 

Instances.  —  But  where  the  Attach- 
ment Act  appointed  no  mode  of  return 
for  the  sheriff,  his  certificate  that  he 
had  duly  served  the  process,  accom- 
panied by  an  inventory  and  appraise- 
ment, was  held  sufficient.  Boyd  v. 
King,  36  N.  J.  L.  134.  So  also  were  a 
return  by  the  sheriff  that  "  by  virtue 
of  the  writ  of  attachment,  he  attached 
a.  certain  debt  due,  etc.,  appraised  at 
$500,"  Castner  v.  Styer,  23  N.  J.  L. 
236;  and  a  return  that  sheriff  had 
"levied"  the  writ  on  certain  personal 
property,  Baldwin  v.  Conger,  9  Smed. 
&  M.  (Miss.)  516. 

If  the  court  can  see  by  the  sheriff's 
return  a  substantial  service  of  the 
writ,  they  will  hold  on  to  the  property 
attached,  even  though  the  return  does 
not  show  a  literal  compliance  with 
the  directions  of  the  statute  as  to  the 
execution  of  the  writ.  Thompson  v. 
Easthorn,  16  N.  J.  L.  100.  Thus  a 
return  by  the  sheriff  that  he  has  at- 
tached "property"  instead  of  "goods 
and  chattels,"  is  sufficient.  Morrell 
V.  Buckley,  20  N.  J.  L.  667.  And  see 
Dodge  V.  Butler,  42  N.  J.  L.  370. 

2.  Newton  v.  Strang,  48  Mo.  App. 
538;  Reed  v.  Perkins,  14  Ala.  231; 
Wilson  V.  Strieker,  66  Ga.  575;  An- 
derson V.  Graff,  41  Md.  601;  Robertson 
V.  Hoge,  83  Va.  124;  Wade  on  At- 
tachment, §  141. 

Variance. — Where  the  officer's  return 
on  the  writ  was  dated  Oct.  5,  1876,  at 
I  P.M.,  and  the  certified  copy  re- 
turned to  the  register  of  deeds  was  of 
a  return  bearing  date  Oct.  18,  1876,  it 
was  held  that  the  attachment  created 
no  lien.  Bessey  v.  Vose,  73  Me.  217. 
And  see  Williams  v.  Cheesebrough,  4 
Conn.  356.     But  in  Brown  v.  Elmen- 
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by  taking  possession  or  otherwise)/  and  by  whom  the  levy  was 
made.* 

3.  The  Schedule  or  Inventory. — Independent  of  any  statutory 
regulation  the  officer  levying  the  attachment  should  indorse  on 
the  process  a  memorandum  of  the  property  seized,  or,  if  the 
property  levied  on  consists  of  so  many  different  articles  that  they 
cannot  be  conveniently  indorsed  on  the  writ,  then  he  should 
make  an  inventory  of  them  and  file  it  with  the  process.' 


dorf  (Tex.  Civ.  App.,  1894),  25  S.  W. 
Rep.  145,  where  the  date  of  the  levy 
stating  the  return  differed  from  that 
stated  in  the  accompanying  lists,  it 
was  held  that  such  lists  were  a  part  of 
the  return,  and  admissible  to  show 
date  of  levy. 

1.  Curwensville  Mfg.  Co.  v.  Bloom, 
ID  Pa.  Co.  Ct.  Rep.  295;  Ezelle  v. 
Simpson,  42  Miss.  515;  Moore  v.  Coats, 
43  Miss.  225;  Tucker  v.  Byars,  46 
Miss.  549;  Burt  v.  Parish,  9  Ala. 
211;  Means  v.  Osgood,  7  Me.  146; 
French  v.  Stanley,  21  Me.  512;  Todd 
V.  Missouri  Pac.  R.  Co.,  33  Mo.  App. 
no;  Wilkins  v.  Tourtellott,  28  Kan. 
825;  Ritter  v.  Scannell,  11  Cal.  248. 

But  where  a  return  of  a  levy  upon 
real  estate  did  not  show  whether  the 
sheriff  had  left  with  the  occupant  of 
the  premises,  or,  if  there  was  no  oc- 
cupant, then  in  some  conspicuous 
place  on  the  premises,  a  copy  of  the 
ordei  of  attachment,  it  was  held  that 
the  sheriff  would  be  presumed  to  have 
done  his  duty,  on  a  motion  being  filed 
by  the  defendant  to  set  aside  the  ser- 
vice of  the  attachment,  which  did  not 
allege  the  failure  of  the  return  to 
show  what  was  done  in  the  levy. 
Dunlap  V.  McFarland,  25  Kan.  488. 
And  see  Newton  v.  Strang,  48  Mo. 
App.  538. 

Return  Conclusive. — An  officer  levy- 
ing a  writ  of  attachment  is  required 
to  make  a  full  return  thereon  of  all 
his  proceedings.  Consequently  it  can- 
not be  presumed  that  he  levied  on  any 
property  other  than  that  specified  in 
the  return  of  the  writ.  Phillips  v. 
Harvey,  50  Miss.  489.  And  it  will  be 
presumed  that  he  stated  all  that  he 
did  towards  making  the  service. 
Sharp  V.  Baird,  43  Cal.  577.  Thus  it 
has  been  held  that  an  officer  could  not 
show  by  parol  that  he  had  attached 
more  property  than  was  stated  in  his 
return  on  the  writ,  except  upon  an 
application  to  amend  the  return.  San- 
ford  V.  Pond,  37  Conn.  591. 


Mistake  of  Clerk. — The  validity  of 
the  attachment  depends  on  the  doings 
of  the  attaching  officer,  and  the  mis- 
take of  the  town-clerk  in  recording  a 
return  does  not  invalidate  the  attach- 
ment. Lewiston  Steam  Mill  Co.  v. 
Foss,  81  Me.  593.  And  see  Lee  v. 
Smyser  (Ky.,  1895),  29  S.  W.  Rep.  27; 
McLaughlin  v.  Phillips,  10  Pa.  Co.  Ct. 
Rep.  382;  O'Hare  v.  Downing,  130 
Mass.  16. 

2.  Unless  returned  by  the  proper 
officer,  the  court  does  not  obtain  juris- 
diction of  the  case.  Tucker  v.  Byars, 
46  Miss.  549. 

The  Beturn  of  a  Sheriff  of  one  county 
of  an  attachment  directed  to  the  sher- 
iff of  another  is  void.  Olney  v.  Shep- 
herd, 8  Blackf.  (Ind.)  146. 

In  Alabama  the  successor  in  office  to 
the  sheriff  who  levied  the  attachment 
may  make  the  return.  Carter  v. 
O'Bryan  (Ala.,  1895),  16  So.  Rep, 
894. 

Signature  of  Officer. — The  return  of 
the  levy  must  be  signed  by  the  officer 
in  order  to  make  a  valid  levy.  Cly- 
more  v.  Williams,  77  111.  618.  Thus 
where  an  order  of  attachment  was 
filed  in  the  clerk's  office,  accompanied 
only  by  a  paper  stating  the  fact  that 
service  had  been  made,  which  paper 
was  authenticated  by  no  signature,  it 
was  held  that  the  record  failed  to  dis- 
close a  valid  attachment,  and  that  the 
defect  was  one  which  could  be  taken 
advantage  of  in  a  collateral  proceed- 
ing. Wilkins  v.  Tourtellott,  28  Kan. 
825. 

3.  Toulmin  v.  Lesesne,  2  Ala.  359. 
Where,    however,    the    property   is 

specifically  described  in  the  return,  no 
separate  schedule  or  inventory  is 
necessary,  Dronillard  v.  Whistler,  29 
Ind.  552;  even  though  the  officer  be 
required  by  statute  to  return  the  writ, 
"  with  his  return  indorsed  thereon 
and  a  schedule  of  the  property  at- 
tached." Pearce  v.  Baldridge,  7  Ark. 
413- 
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VIII.  Dissolution— 1.  Who  may  Move  to  Dissolve — a.  The  De- 
fendant,— In  nearly  all  cases  the  defendant,  or  one  of  several 
defendants^when  not  estopped  by  previous  conduct  on  his  or  their 


A  return,  "  levied  on  four  bags, 
marked  T.  R.  C. ;  also  twenty-one 
bags,  W.  J.  W. ;  also  fifteen  bags, 
marked  C.  G.  Miller,  as  the  property 
of  defendants,"  indorsed  on  the  at- 
tachment, was  held  sufficient.  Miller 
V.  McMillan,  4  Ala.  527. 

Particularity  of  Description. — A  re- 
turn which  describes  the  property  at- 
tached with  the  particularity  neces- 
sary for  its  identification  is  sufficient. 
Thus  a  return  of  the  ofl5cer  that  he  had 
levied  on  four  horses,  describing  their 
color,  is  suflScient.  Fleming  v.  Burge, 
6  Ala.  373,  and  see  Wharton  v.  Conger, 
9  Smed.  &  M.  (Miss.)  510;  Silver  Bow 
M.,  etc.,  Co.  V.  Lowry,  5  Mont.  618. 

And  a  return  of  an  oflScer  that  he 
had  attached  all  the  "  stock  of  every 
kind "  in  a  woolen  factory  particu- 
larly described,  specifying  the  stock 
as  a  "  lot  of  dye-wood  and  dye-stuff," 
"  lot  of  clean  wool,"  "sixteen  pieces 
of  black  Oxford  mixed  cassimere," 
"  twenty-five  pieces  of  doeskins  and 
tweeds,"  "fifty-one  pieces  of  unfin- 
ished cloth,"  "  lot  of  cotton-wool," 
"  lot  of  colored  wool,"  "cotton-wool, 
oils,  etc..  in  said  factory,"  was  held 
sufficient  in  Ela  v.  Shepard,  32  N.  H. 
277.  And  see  Baxter  v.  Rice,  21  Pick. 
(Mass.)  197;  Haynes  v.  Small,  22  Me. 
14;  Stamford  Bank  v.  Ferris,  17  Conn. 
268;  Davis  V.  Dallas  Nat.  Bank  (Tex. 
Civ.  App. ,  1894),  26  S.  W.  Rep.  222. 

Beturn  must  not  he  Vague  or  TTncer- 
tain. — A  return  of  the  officer  that  he 
had  attached  "a  stock  of  goods, 
wares,  and  merchandise "  was  held 
too  vague  in  Messner  v.  Lewis,  20 
Tex.  221. 

And  where  there  was  no  descrip- 
tion of  real  estate  attached  in  either 
the  sheriff's  return  or  the  judgment,  it 
was  held  that  the  proceedings  were 
void  for  uncertainty  and  could  not 
be  explained  by  extrinsic  evidence. 
Porter  !».  Byrne,  10  Ind.  146. 

And  a  return  that  the  attachment 
had  been  levied  upon  all  the  stock  and 
goods  in  defendant's  store,  situated 
on  Main  street,  was  held  not  suffi- 
ciently descriptive  in  Ahern  v.  Pur- 
nell,  62  Conn.  21.  And  see  Sweetser 
V.  Sparks,  3  Tex.  Civ.  App.  33;  Kenis- 
ton  V.  Stevens,  66  Vt.  351. 

Ponderous      and      Bulky     Articles. — 

3  Encyc.  PI.  &  Pr.— 5. 


Where  it  is  provided  that  in  the  case 
of  ponderous  articles  the  officer  at- 
taching such  articles  may  "  leave  an 
attested  copy  of  the  writ  and  of  his 
return  thereon "  at  the  office  of  the 
town-clerk,  the  return  left  with  the 
town-clerk  should  be  so  certain  in  its 
description  of  the  property  and  its 
situation  as  to  give  to  subsequent  at- 
taching creditors  or  purchasers  sub- 
stantially the  same  notice  that  they 
would  derive  from  knowledge  of  the 
actual  retention  of  possession  of  the 
property  by  the  officer.  Accordingly 
a  return  upon  a  writ,  "  I  attached 
all  the  wood,  hay,  bark  and  lumber, 
lands  and  tenements,  in  the  town  of 
W. ,  in  which  the  within-named  de- 
fendant has  any  right,  title,  interest, 
or  estate;  and  on  the  same  day  I  left 
at  the  office  of  the  town-clerk,"  etc., 
was  held  too  indefinite  to  constitute 
an  attachment  as  against  a  subsequent 
purchaser.  Bryant  v.  Osgood,  52  N. 
H.  182. 

But  where  an  officer,  having  on  sev- 
eral writs  attached  several  lots  of 
bricks  in  B.'s  brickyard,  returned  upon 
another  and  subsequent  writ  that  he 
had  attached  all  the  bricks  "  not  at- 
tached on  previous  attachments " 
lying  in  the  brickyard,  the  return  was 
held  to  describe  the  property  suffi- 
ciently. Clement  v.  Little,  42  N.  H. 
564- 

Valuation  of  Property. — Unless  the 
statute  so  orders,  the  officer  making 
the  levy  is  not  required  to  set  a  value 
on  the  property.  Drake  on  Attach- 
ment, §  209;  Childs  V.  Ham,  23  Me.  74. 

Property  already  in  Possession  of  the 
Officer. — Where  an  officer  levies  on 
property  already  in  his  possession  by 
virtue  of  a  former  attachment,  it  is 
only  necessary  for  him  to  return  that 
he  has  attached  the  interest  of  the 
defendant  in  the  property  at  that  time 
in  his  possession.  O'Connor  v.  Blake, 
29  Cal.  312;  Clement  v.  Little,  42  N. 
H.  564. 

Error  of  Judgment. — Where  an  officer 
attached  3,000,000  feet  of  logs,  but  in 
his  return  estimated  the  quantity  at 
only  600,000  feet,  it  was  held  that  the 
error  was  one  of  judgment,  which  did 
not  invalidate  the  attachment.  Parker 
V.  Williams,  77  Me.  n8. 
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part,  may  move  to  dissolve  the  attachment,  and  may  appear 
specially  for  that  purpose  only.*  And  for  some  causes  the  de- 
fendant is  the  only  proper  person  to  make  the  motion.* 

Defendant  Disclaiming  Interest.— When,  however,  he  disclaims  all  in- 
terest in  the  attached  property,  or  is  not  entitled  to  a  return 
thereof  on  dissolution,  the  attachment  will  not,  in  general,  be 
dissolved  upon  his  motion,  unless  there  is  involved  a  charge  of 
fraud  against  him.^ 


1.  One  only  of  several  defendants 
may  move  to  discharge  the  attach- 
ment. Windt  z/.  Banniza,  2  Wash.  147. 
At  least  to  the  extent  of  his  interest 
therein.  Walts  v.  Nichols,  32  Hun 
(N.  Y.)  276;  19  N.  Y.  Wkly.  Dig.  165. 

Partnership. — When  the  defendants 
are  copartners,  one  of  them  may  move 
for  a  complete  vacation  of  the  attach- 
ment. Walts  V.  Nichols,  32  Hun  (N. 
Y.)  276,  19  N.  Y.  Wkly.  Dig.  165. 

Under  the  Statute  of  Michigan, 
where  partnership  property  has  been 
attached  a  partner  not  concerned  in 
the  grounds  of  the  attachment  may, 
on  motion,  have  the  attachment  dis- 
solved and  the  property  restored  to 
him'.  Edwards  v.  Hughes,  20  Mich. 
289. 

Misjoinder  in  Motion. — Where  one 
only  of  two  defendants  is  entitled  to 
move  to  dissolve,  his  right  to  relief  is 
not  weakened  by  the  joinder  of  the 
other  with  him  in  the  motion.  Seiden- 
bach  V.  Hollowell,  5  Dill.  (U.  S.)  382. 

The  Executors  or  Administrators  of  a 
decedent  whose  creditors  have  at- 
tached in  chancery  debts  due  to  him 
may  have  the  attachment  discharged 
on  motion  after  answering  without 
giving  security.  Wilson  v.  Wilson,  i 
Hen.  &  M.  (Va.)  16. 

Right  not  Barred  by  Subsequent 
Levies. — The  right  of  a  defendant  to 
have  a  wrongful  attachment  dissolved 
will  not  be  barred  by  the  levy  of  an 
execution  upon  the  attached  property 
in  favor  of  a  third  person,  nor  by  the 
levy  of  subsequent  attachments,  Drs. 
K.  &  K.  U.  S.  Medical,  etc.,  Assoc,  v. 
Post,  etc.,  Job  Printing  Co.,  58  Mich. 
487,  overruling  Johnson  v.  De  Witt, 
36  Mich.  95,  and  reviewing  Chandler 
V.  Nash,  5  Mich.  409;  Price  v.  Reed, 
20  Mich.  73;  Osborne  v.  Robbins,  10 
Mich.  278;  Macumber  v.  Beam,  22 
Mich.  396;  Zook  V.  Blough,  42  Mich. 
487;  Sheldon  v.  Stewart,  43  Mich.  574. 

Nor  by  Judgment  for  Plaintiff  in  Main 
Case. — A  motion  by  the  defendant  to 
dissolve  is  not  superseded  by  the  ren- 
dition of  a  judgment  in  the  main  case 


for  the  plaintiff,  and  his  right  to  a 
hearing  and  order  on  the  motion  re- 
mains, unless  he  has  parted  with  his 
right  to  the  possession  of  the  property, 
or  in  some  other  way  estopped  him- 
self from  insisting  on  a  dissolution. 
Gore  V.  Ray,  73  Mich.  385,  citing  CoX- 
vert  Lithographing,  etc.,  Co.  v.  Drs. 
K.  &  K.  U.  S.  Medical,  etc.,  Assoc, 
61  Mich.  337. 

Sale  of  Property  under  Agreement. — 
By  agreeing  that  the  attached  prop- 
erty should  be  sold  and  the  proceeds 
retained  until  final  judgment,  the  de- 
fendant debarred  himself  from  insist- 
ing on  a  dissolution  of  the  writ. 
Wickman  v.  Nalty,  41  La.  Ann.  284. 

Special  Appearance. — In  Washington 
the  defendant  may  not  move  to  dis- 
solve until  he  has  appeared  and  an- 
swered the  complaint;  but  his  apjjear- 
ance  maybe  special,  thus  not  waiving 
defects.  Rodolph  v.  Mayer,  i  Wash. 
Ter.  133.  See  Manice  v.  Gould,  i 
Abb.  Pr.,  N.  S.  (N.  Y.  Supreme  Ct.) 
255;  Will  V.  Whitney,  15  Ind.  194; 
Melloy  V.  Burtiss,  i  Pa.  Co.  Ct.  Rep. 
316;  Wanamaker  v.  Stevens,  i  Pa.  Co. 
Ct.  Rep.  317;  Davis  v.  Mayer,  6  Lane. 
(Pa.)  105.  See  also  as  to  appearances 
in  attachment  proceedings  article 
Appearances,  XL,  Attachment,  Vol. 
II.,  p.  608. 

2.  Cockrell  v.  McGraw,  33  Ala.  526; 
Schoppenhast  v.  Bollman,  21  Ind.  280; 
Williams  v.  Walker,  11  Iowa  77; 
Isham  V.  Ketchum,  46  Barb.  (N.  Y.) 
43;  Ketchum  v.  Ketchum,  i  Abb.  Pr., 
N.  S.  (N.  Y.  Supreme  Ct.)  157. 

In  South  Carolina  none  but  defend- 
ants may  move  to  set  aside  attach- 
ments on  the  ground  of  irregularities. 
Copeland  v.  Piedmont,  etc.,  L.  Ins. 
Co.,  17  S.  Car.  116,  citing  Foster  v. 
Jones,  I  McCord  (S.  Car.)  116; 
Kincaid  v.  Neall,  3  McCord  (S.  Car.) 
201;  Camberford  v.  Hall,  3  McCord 
(S.  Car.)  345;  M'Bride  v.  Floyd,  2 
Bailey  (S.  Car.)  214;  Chambers  v. 
McKee,  i  Hill  (S.  Car.)  229;  Harper 
v.  Scuddy,  i  McMull.  (S.  Car.)  265. 

3.  Price  v.  Reed,  20  Mich.  72;  Gore 
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But  an  Assignor  for  the  benefit  of  creditors,  whose  property  has 
been  attached,  has  sufficient  residuary  interest  to  make  the 
motion.' 

b.  The  Defendant's  Assignee,  Receiver,  or  Vendee. — 
Usually  the  motion  may  be  made  by  the  defendant's  assignee 
for  the  benefit  of  creditors  or  by  a  receiver,  whether  claiming 
under  an  assignment  made  prior  or  subsequent  to  the  attach- 
ment, although  not  originally  a  party  to  the  action.* 


V.  Ray,  73  Mich.  385.  See  Zook  v. 
Blough,  42  Mich.  487;  Johnson  v.  De 
Witt,  36  Mich.  96;  Macumber  v.  Beam, 
22  Mich.  395;  Calvert  Lithographing, 
etc.,  Co.  V.  Drs.  K.  &  K.  U.  S.  Medi- 
cal, etc.,  Assoc, 61  Mich.  337;  Mitchell 
V.  Skinner,  17  Kan.  563;  Sims  v.  Ja- 
cobson,  51  Ala.  186. 

In  South  Carolina  it  is  held  that  as 
a  debtor  cannot  move  to  dissolve  an 
attachment  on  the  ground  that  the 
property  did  not  belong  to  him  at  the 
time  of  the  attachment,  there  is  no 
greater  reason  why  this  privilege 
should  be  granted  to  a  third  party. 
Metts  V.  Piedmont,  etc.,  L.  Ins.  Co.,  17 
S.  Car.  120,  citing  Drake  on  Attach- 
ment, §  417;  Langdon  v.  Conklin,  10 
Ohio  St.  439. 

In  Indian  Territory ,  under  Mansf. 
Dig.  Ark.,  in  force  there,  although  a 
defendant  disclaims  any  interest  in 
the  property,  he  may,  nevertheless, 
move  to  dissolve  the  attachment. 
Salmon  v.  Mills,  4  U.  S.  App.  loi,  49 
Fed.  Rep.  333. 

A  motion  to  vacate  may  properly  be 
made  by  the  defendant,  though  a 
third  person  has  claimed  the  property 
attached  as  his  own,  and  the  plaintiff 
has  given  to  the  sheriff  a  bond  of  in- 
demnity against  such  claim.  White- 
legge  V.  De  Witt,  12  Daly  (N.  Y.)  319. 

Defendant  Accused  of  Fraud. — "  As  to 
the  ground  most  strongly  urged  by 
appellant,  that,  defendant  having  ad- 
mitted that  the  property  attached  did 
not  belong  to  him,  he  could  not  move 
to  dissolve  the  attachment,  we  do  not 
see  its  application  here.  The  motion 
below  was  not  made  on  the  ground 
that  the  property  in  question  did  not 
belong  to  defendant.  The  title  to  the 
property  was  not  in  issue.  The  at- 
tachment was  issued  on  an  allegation 
of  fraud  by  the  defendant,  and  the 
only  question  involved  below  was  the 
truth  of  that  allegation.  If,  because 
that  allegation  being  found  untrue, 
the  attachment  is  vacated  and  inci- 
t'.dentally  thereby   the   property  is  re- 


leased, that  is  a  result  which  does 
not  concern  the  defendant.  He  cer- 
tainly should  not  be  compelled  to 
submit  to  the  charge  of  fraud  when 
he  has  the  means  of  overthrowing  it, 
simply  because  if  he  should  do  so, 
some  one  else  may  be  benefited." 
Claussen  v.  Easterling,  19  S.  Car.  515. 

1.  Richards  v.  White,  7  Minn.  345; 
Winona  First  Nat.  Bank  v.  Randall, 
38  Minn.  382;  Keith  v.  Armstrong,  65 
Wis.  225;  Rowles  v.  Hoare,  61  Barb. 
(N.  Y.)  266,  citing  Dickinson  v.  Ben- 
ham,  20  How.  Pr.  (N.  Y.  Supreme  Ct.) 
343,  19  How.  Pr.  (N.  Y.)  410.  Seem- 
ingly contra.  Chandler  v.  Nash,  5 
Mich.  409.  See  article  Assignment 
FOR  Benefit  of  Creditors,  Vol.  II., 
p.  865. 

Attachment  of  Mortgaged  Chattels. — 
Upon  a  motion  by  the  defendant  to 
dissolve  an  attachment  of  mortgaged 
chattels,  he  can,  as  between  himself 
and  the  plaintiff  alone,  be  heard  only 
because  of  his  residuary  contingent 
interest,  which  may  remain  after  the 
satisfaction  of  the  mortgage.  Mc- 
Cord  V.  Krause,  36  Neb.  764.  See 
Hosea  v.  McClure,  42  Kan.  408;  Smith- 
Frazer  Boot,  etc.,  Co.  v.  Derse,  41 
Kan,  150. 

Mortgage  Foreclosed. — Where  upon 
motion  of  the  mortgagor  alone  a  dis- 
solution of  an  attachment  of  mort- 
gaged chattels  was  refused,  the  ap- 
pellate court  declined  to  review  the 
ruling,  it  having  been  shown  on  the 
hearing  that  the  rights  of  the  mort- 
gagor had  been  foreclosed,  and  there 
being  in  the  record  sufficient  evidence 
to  justify  the  conclusion  that  the 
mortgage  was  executed  to  defraud 
creditors.     Darst  v.  Levy,  40  Neb.  593. 

2.  An  Assignee  of  the  defendant 
who  had  charge  of  the  property  when 
levied  upon  may  move  to  discharge 
the  attachment  though  not  a  party  to 
the  original  action.  Wichita  Whole- 
sale Grocery  Co.  v.  Records,  40  Kan. 
119,  citing  Harrison  v.  Andrews,  18 
Kan.  535;  Long  v.   Murphy,  27  Kan. 
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Vendee. — And  the  motion  to  dissolve  the  attachment  may  like- 
wise be  made  by  a  bona-fide  purchaser  from  the  defendant  of  all 
of  the  attached  property,  or  even  of  a  part  only,  as  to  that  part.* 


375.  See  also  article  Assignment  for 
Benefit  of  Creditors,  Vol.  II.,  p. 
865. 

In  South  Carolina  an  assignee  for 
the  benefit  of  creditors  may  not  move 
to  dissolve  a  subsequent  attachment 
until  he  has,  under  sections  255,  256  of 
the  code,  established  his  right  under 
issue  joined  on  his  return  to  the  attach- 
ment. Bryce  v.  Foot,  25  S.  Car.  467. 
See  Metts  v.  Piedmont,  etc.,  L.  Ins. 
Co.,  17  S.  Car.  120;  Ex  p.  Dickinson, 
29  S.  Car.  453. 

An  assignee  under  a  deed  of  assign- 
ment recorded  before  the  levy  of  the 
attachment  may  not  intervene  and 
move  to  dissolve.  Copeland  v.  Pied- 
mont, etc.,  L.  Ins.Co.,  17  S.  Car.  116. 

In  Michigan  the  motion  is  not 
available  to  creditors  or  to  assignees 
for  their  benefit.  Rowe  v.  Kellogg, 
54  Mich.  206. 

Leave  of  Court. — And  in  Wisconsin 
the  assignee  may  not  traverse  the  af- 
fidavit without  leave  of  court  first  ob- 
tained. Howitt  V.  Blodgett,  61  Wis. 
376. 

Motions  by  Both  Defendant  and  As- 
signee.—  By  statute  in  New  York  a 
defendant  or  his  assignee  may  law- 
fully move  to  vacate  an  attachment. 
"  It  is  a  right  belonging  to  either,  but 
does  not  necessarily  extend  to  both." 
Where  a  motion  made  by  the  defend- 
ant was  denied,  a  subsequent  motion 
by  one  who  had  been  made  his  as- 
signee for  the  benefit  of  creditors  by 
assignment  subsequent  to  the  attach- 
ment, but  prior  to  the  motion  by  the 
defendant,  could  not  be  entertained 
without  leave  of  court  for  a  rehear- 
ing of  the  original  motion  being  first 
obtained.  Strauss  v.  Vogt,  23  Civ. 
Pro.  Rep.  (N.  Y.  Super.  Ct.)  251. 

Motions  by  Successive  Assignees.  — 
Where  a  motion  by  a  statutory  as- 
signee has  been  overruled,  a  similar 
motion  may  not  be  made  by  his  suc- 
cessor without  leave  of  court.  Hill- 
yer  v.  Biglow,  47  Kan.  473. 

The  Receiver  of  an  insolvent  national 
bank,  appointed  after  an  attachment 
against  the  bank,  may,  without  being 
made  a  party  to  the  action,  move  to 
dissolve  it.  People's  Bank  v.  Me- 
chanics' Nat.  Bank,  62  How.  Pr.  (N. 
Y.  Supreme  Ct.)  422;  National  Shoe, 


etc..  Bank  v.  Mechanics'  Nat.  Bank, 
89  N.  Y.  440,  citing  Steuben  County 
Bank  v.  Alberger,  78  N.  Y.  252;  Bethel 
First  Nat.  Bank  v.  National  Pahquio- 
que  Bank,  14  Wall.  (U.  S.)  383;  Sel- 
ma  First  Nat.  Bank  v.  Colby,  21 
Wall.  (U.  S.)6o9. 

The  Temporary  Receiver  of  the  defend- 
ant, appointed  in  the  action  wherein 
the  attachment  had  been  granted,  had 
sufficient  interest  to  move  to  dissolve 
the  attachment.  Knorr  v.  New  York 
State  Mut.  Ben.  Assoc,  79  Hun  (N. 
Y.)  83,  29  N.  Y.  Supp.  508. 

Receiver  Claiming  Title  Prior  to  At- 
tachment.— Under  section  680  of  the 
New  York  Code  Civ.  Pro.  the  right  of 
strangers  to  intervene  and  move  to 
vacate  is  limited  to  cases  where  in- 
terest in  the  property  attached  has 
been  acquired  from  the  defendant  sub- 
sequent to  the  levy.  Thus  the  re- 
ceiver of  a  bank,  whose  title  to  the 
property  had  been  acquired  prior  to 
the  attachment,  could  not  move  to  va- 
cate the  same  merely  because  his 
property  had  been  seized  under  an 
attachment  against  the  bank.  Key 
West  Bldg.,  etc.,  Assoc,  v.  Key  West 
Bank  (Supreme  Ct.),  18  N.  Y.  Supp. 
390,  affirmed  in  63  Hun  (N.  Y.)  633. 

Attachment  from  Federal  Court  on 
Property  in  Hands  of  State  Receiver. — 
Generally  persons  not  parties  to  suits, 
to  obtain  relief  therein,  must  proceed 
by  intervention;  but  where  property 
in  the  possession  of  a  receiver  ap- 
pointed by  a  state  court  was  attached 
by  a  United  States  marshal,  the  re- 
ceiver was  allowed  to  proceed  by  a 
rule  in  the  federal  court  to  set  aside 
the  attachment,  as  no  harm  could  be 
done  by  this  method  and  the  result 
would  be  the  same.  Remington  Pa- 
per Co.  V.  Louisiana  Printing,  etc., 
Co.,  56  Fed.  Rep.  287.  See  Boltz  v. 
Eagon,  34  Fed.  Rep.  445,  citing  Krip- 
pendorf  v.  Hyde,  no  U.  S.  276;  Gum- 
bel  V.  Pitkin,  113  U.  S.  545. 

1.  The  motion  may  be  made  by  one 
claiming  by  purchase  prior  to  the  at- 
tachment, Wallace  v.  Maroney,  6 
Mackey  (D.  C.)  221  (see  U.  S.  v. 
Howgate,  2  Mackey  (D.  C.)  408);  or  by 
a  subsequent  purchaser,  Trow's  Print- 
ing, etc.,  Co.  V.  Hart,  85  N.  Y.  500,  9 
Daly  (N.  Y.)  413.     In  this  case  it  was 
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c.  Subsequent  Lien  Creditors. — Creditors  of  the  defendant 
who  have,  subsequent  to  the  attachment,  acquired  Hens  upon  the 
attached  property,  as  by  judgment  or  attachment,  may  move  to 
dissolve  the  prior  attachment ;  *  but  not  upon  the  ground  of  mere 
irregularities  in  the  proceedings  which  have  been  waived  by  the 
defendant  himself.* 


said  that,  under  section  682  of  the  Code 
Civ.  Pro.,  "  the  right  of  third  persons 
to  move  is  not  confined  to  persons  who 
have  acquired  liens  or  interests,  by 
proceedings  in  invitum,  against  the 
defendant  in  the  attachment.  The 
language  of  the  section  does  not  ad- 
mit of  this  limitation,  nor  does  there 
seem  to  be  any  reason  why  a  person 
who  has  acquired  an  interest  by  vol- 
untary transfer  from  the  defendant 
should  not  be  permitted  to  stand  in 
his  place,  in  respect  to  the  right  to 
question  the  validity  of  an  attach- 
ment." 

Interest  Acquired  in  Part  Only. — In 
the  same  case  it  was  said  by  Andrews, 
J.:  "The  objection  that  the  motion 
cannot  be  made  by  a  person  who  has 
acquired  an  interest  in  part  only  of 
the  attached  property,  is  not  tenable. 
The  relief  in  such  case  will  be  limited 
to  vacating  the  attachment  as  to  such 
part.  The  plaintiff  in  the  attachment 
cannot  complain  because  the  attach- 
ment is  not  set  aside  in  toto.  It  is 
true  he  may  be  subjected  to  similar 
applications  in  behalf  of  other  parties 
who  may  have  acquired  distinct  inter- 
ests, but  this  is  not  a  legal  ground  for 
denying  the  remedy." 

1.  Dolan  V.  Topping,  51  Kan.  321; 
Baird  v.  Williams,  19  Pick.  (Mass.) 
381;  Gilbert  t-. Gilbert,  33  Mo.  App.259. 
But  see  Goodbar  v.  Sulphur  Springs 
City  Nat.  Bank,  78  Tex.  461;  Nenney 
V.  Schluter,  62  Tex.  328;  Bateman  v. 
Ramsey,  74  Tex.  592. 

New  York. — Under  the  old  code  of 
New  York  a  subsequent  attaching 
creditor  could  not  move  to  set  aside  a 
prior  attachment,  but  section  682  of 
the  new  code  was  intended  to  put 
subsequent  creditors  or  parties  sub- 
sequently acquiring  a  lien  upon  or  in- 
terest in  the  defendant's  property  on 
the  same  footing  as  the  defendant 
under  the  old  code.  People's  Bank 
V.  Mechanics'  Nat.  Bank,  62  How. 
Pr.  (N.  Y.  Supreme  Ct.)  422.  See 
Isham  V.  Ketchum,  46  Barb.  (N.  Y.) 
43,  I  Abb.  Pr.,  N.  S.  (N.  Y.)  157,  and 
.  Jacobs  V.  Hogan,  85  N.  Y.  243. 


After  Judgment  in  First  Attachment. — 
A  subsequent  attaching  creditor  may 
move  to  dissolve,  notwithstanding  a 
levy  under  an  execution  upon  a  judg- 
ment obtained  in  a  prior  attachment 
suit,  there  having  been  no  sale  and 
application  of  the  proceeds.  Wood- 
mansee  v.  Rogers,  82  N.  Y.  88,  20  Hun 
(N.  Y.)  285,  58  How.  Pr.  (N.  Y.)  98. 

Attachments  in  Different  Counties. — A 
subsequent  attaching  creditor  whose 
attachment  has  been  levied  in  the 
county  where  the  goods  of  the  de- 
fendant were  situated,  although  is- 
sued in  another  county,  may  move  to 
dissolve  a  prior  attachment.  Pendle- 
ton V.  Smith,  I  W.  Va.  16. 

Prior  Lien  —  Massachusetts.  —  Rev. 
Stat.,  c.  90,  ^§  83,  84,  giving  to  subse- 
quent attaching  creditors  and  others 
interested  in  the  property  by  subse- 
quent purchase,  or  mortgage,  "  or  in 
any  other  manner,"  the  right  to  make 
the  motion,  does  not  authorize  a  mort- 
gagee under  a  mortgage  prior  to  the 
attachment  to  move  to  dissolve.  Peirce 
V.  Richardson,  9  Met.  (Mass.)  69. 

Judgment  Creditor. — In  Nexv  Jersey  a 
judgment  creditor  may  move  to  set 
aside  an  attachment  improvidently  is- 
sued. National  Papeterie  Co.  v.  Kin- 
sey,  54  N.  J.  L.  29.  But  not  in  Wiscon- 
sin. Madison  First  Nat.  Bank  v. 
Greenwood,  79  Wis.  269. 

Wheie  a  defendant  whose  property 
had  been  attached  subsequently  ap- 
plied for  the  benefit  of  the  insolvent 
laws,  and  a  trustee  was  appointed  to 
take  charge  of  his  property,  a  third 
person  who  subsequently  recovered 
judgment  against  the  debtor,  and  laid 
an  attachment  by  way  of  execution  in 
the  hands  of  the  trustee  to  affect  the 
debtor's  interest  in  the  proceeds  of  the 
sale  of  the  property  seized  under  the 
first  attachment,  was  allowed  to  inter- 
vene in  the  first  attachment  and  move 
to  quash  it.  Clarke  v.  Meixsell,  29 
Md.  221. 

2.  Root  V.  Railroad  Co.,  45  Ohio  St. 
228;  Hoopes  V.  Robinson,  2  Chest. 
(Pa.)  312;  Wigfall  V.  Byne,  i  Rich.  (S. 
Car.)  412;  Copeland  v.  Piedmont  L., 
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What  must  be  Shown. — For  a  junior  attaching  creditor  to  success- 
fully attack  a  prior  defective  attachment  he  must  affirmatively 
show  that  every  step  of  his  own  procedure  was  regular,  and  the 
plaintiff  may  insist  upon  strict  legal  proof  of  the  subsequent  lien, 
and  has  the  right  to  question  its  validity.* 

d.  Claimants  and  Other  Interested  Parties, — Persons 
not  originally  parties  to  the  action  of  attachment,  but  who  are 
interested  in  the  property  and  in  discharging  it  from  an  attach- 
ment wrongfully  levied  thereon,  are  entitled  to  come  into  court 
and  move  to  dissolve  the  attachment.  Thus,  garnishees  and 
claimants  of  the  attached  property  may  make  the  motion  ;  but 
third  parties,  strangers  to  the  suit  and  not  claiming  an  interest  in 
the  property,  may  not  intervene  and  move  to  dissolve.* 


etc.,  Ins.  Co.,  17  S.  Car.  116;  Kincaid 
V.  Neall,  3  McCord  (S.  Car.)  201;  Ex  p. 
Perry  Stove  Co.  (S.  Car.,  1895),  20  S. 
E.  Rep.  980,  holding  distinctly  that 
the  former  rule  upon  this  point  has 
not  been  changed  by  the  South  Caro- 
lina Code;  Baker  v.  Ayers,  58  Ark. 
524,  citing  Sannoner  v.  Jackson,  47 
Ark.  31;  Rice  v.  Dorrian,  57  Ark.  545. 
See  Dixey  v.  Pollock,  8  Cal.  570. 

Under  the  New  York  Code  Civ.  Pro. , 
section  682,  giving  a  person  having  a 
lien  upon  property  attached  acquired 
subsequent  to  the  attachment  a  right 
to  apply  to  vacate  or  modify  it,  he 
may  apply  on  the  ground  of  the  in- 
sufficiency of  the  affidavits  upon  which 
it  was  issued.  Steuben  County  Bank 
V.  Alberger,  75  N.  Y.  x']^),  reversing  14 
Hun  (N.  Y.)  379,  55  How.  Pr.  (N.  Y. 
Supreme  Ct.)  481.  ^  See  also  Thal- 
heimer  v.  Hays,  42  'Hun  (N.  Y.)  93; 
Hoebler  v.  Bernharth,  115  N.  Y.  459. 
The  contrary  rule  obtained  under  the 
old  code.  Gere  v.  Gundlach,  57  Barb. 
(N.  Y.)  13.  See  also  the  opinion  of 
the  court  in  Steuben  County  Bank  v. 
Alberger,  75  N.  Y.  179. 

1.  Tim  V.  Smith,  65  How.  Pr.  (N.  Y. 
C.  PI.)  199;  93  N.  Y.  87;  Everitt  v. 
Everitt  Mfg.  Co.  (Supreme  Ct.),  33  N. 
Y.  St.  Rep.  996,  ir  N.  Y.  Supp.  508; 
Hodgman  v.  Barker  (Supreme  Ct.), 
17  N.  Y.  Supp.  911,  affirmed  \n  63  Hun 
(N.  Y.)63i;  Manufacturers'  Nat.  Bank 
V.  Hall,  60  Hun  (N.  Y.)  466;  Hodgman 
V.  Barker,  60  Hun  (N.  Y.)  156,  20  Civ. 
Pro.  Rep.  (N.  Y.)  341;  Delmore  v. 
Owen,  44  Hun(N.  Y.)  296;  Central  Nat. 
Bank  v.  Ft.  Ann  Woolen  Co.  (Supreme 
Ct.),  24  N.  Y.  Supp.  640,  affirmed  in  27 
N.  Y.  Supp.  1114,  and  in  143  N.  Y. 
624;  Scharflf  v.  Chaffe,  68  Miss.  641. 
See    Dayton    v.   McElwce    Mfg     Co. 


(Supreme  Ct.),  19  N.  Y.  Supp.  46,  22 
Civ.  Pro.  Rep.  (N.  Y.)  227;  National 
Broadway  Bank  v.  Barker,  60  Hun 
(N,  Y.)  57S,  20  Civ.  Pro.  Rep.  (N.  Y.) 
338;  Pitts  V.  Scribner  (Supreme  Ct.), 
19  N.  Y.  Supp.  519. 

2.  In  West  Virginia  any  party  in- 
terested may  move  to  quash  an  at- 
tachment on  the  ground  of  the  in- 
sufficiency of  the  facts  stated  in  the 
affidavit,  or  that  the  affidavit  is  other- 
wise defective.  Capehart  v.  Dowery, 
10  W.  Va.  130. 

In  Afaryland  any  party  claiming  an 
interest  in  the  attached  property  may 
move  to  dissolve  for  defects  apparent 
in  the  proceedings.  Campbell  v  Mor- 
ris, 3  Har.  &  M.  (Md.)  535;  Ranahan 
V.  O'Neale,  6  Gill  &  J.  (Md.)  301; 
Stone  V.  Magruder,  10  Gill  &  J.  (Md.) 
386;  Carson  v.  White,  6  Gill  (Md.)  26; 
Clarke  v.  Meixsell,  29  Md.  228. 

Garnishee. — In  Alaryland  it  is  well 
settled  that  the  garnishee  may  take 
advantage  of  any  defects  in  the  attach- 
ment. Johnson  v.  Lemmon,  37  Md. 
336,  citing  Harden  v.  Moores,  7  Har. 
&  J.  (Md.)4.  See  Lindau  v.  Arnold, 
4  Strobh.  (S.  Car.')  290. 

Purchaser  of  Property. — Under  sec- 
tion 682  of  the  New  York  Code  Civ. 
Pro.  a  purchaser  from  the  defendant 
in  an  action  of  certain  property  against 
which  an  attachment  has  been  issued 
may  move  to  vacate  the  attachment. 
Trow's  Printing,  etc.,  Co.  v.  Hart,  60 
How.  Pr.  (N.  Y.  C.  PI.)  190. 

Alabama. — "  In  May  v.  Courtnay,  47 
Ala.  185,  the  question  was  whether 
one  not  a  party  to  the  record,  who 
had  an  interest  in  the  attached  prop- 
erty, could  make  a  motion  to  quash 
the  attachment.  It  was  held  that  a 
mortgagee    whose   lien   has  been   ac- 
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2.  Time  of  Moving  to  Dissolve. — In  order  to  have  a  motion  to 
dissolve  an  attachment  entertained  it  should  usually  be  made  at 
the  return  term  or  as  soon  thereafter  as  possible  ;  this  is  frequently 
required  by  rules  of  practice.*     But  the  motion  may  also  be  made 


quired  after  the  levy  of  the  attach- 
ment could  not  make  such  motion, 
even  for  defects  apparent  on  the  face 
of  the  record.  So  in  McAbee  v. 
Parker,  78  Ala.  573,  a  like  rule  was 
announced.  Third  persons  acquir- 
ing an  interest  petidenfe  lite  in  the  at- 
tached property  were  held  to  be 
neither  necessary  nor  proper  parties 
to  the  suit;  and  it  was  held  that  they 
had  no  right  to  intervene  for  the  pro- 
tection of  their  interests  by  moving  a 
dissolution  of  the  attachment  or  a 
discharge  of  the  levy."  Cartwright 
V.  Bamberger,  90  Ala.  405.  See  Rea 
V.  Longstreet,  54  Ala.  291. 

Amicus  Curiae. — But  in  Planters',  etc., 
Bank  v.  Andrews,  8  Port.  (Ala.)  404, 
it  was  held  that  amici  curia  and  priv- 
ies in  interest  might  for  defects  ap- 
parent on  the  face  of  the  proceedings 
move  to  quash. 

Claimants  of  attached  property  may 
move  to  dissolve.  Hines  v.  Kimball, 
47  Ga.  587;  Long  v.  Murphy,  27  Kan. 
375;  Dearborn  v.  Vaughan,  46  Kan. 
50S.  But  see  White  v.  Mullen,  i  Leg. 
Opin.  (Pa.)  201.  And  the  fact  that 
subsequent  to  his  motion  the  claimant 
has  obtained  possession  of  the  at- 
tached property  by  an  action  of  re- 
plevin will  not  prevent  the  hearing 
and  decision  of  the  motion.  Kendall 
Boot,  etc.,  Co.  V.  August,  51   Kan.  53. 

In  Texas,  under  Rev.  Stat.,  art.  159, 
providing  that  an  attachment  issued 
without  bond  or  affidavit  "  shall  be 
abated  on  motion  of  defendant,"  a 
claimant  of  the  attached  property  may 
not  move  to  dissolve.  The  right  is 
restricted  to  defendants.  Roos  v. 
Lewyn,  5  Tex.  Civ.  App.  593. 

In  this  state  sureties  on  the  replevy 
bond  are  allowed  to  intervene  and 
move  to  quash.  Burch  v.  Watts,  37 
Tex.  135. 

Prior  Owner. — In  Schlesinger  v. 
McCabe,  N.  Y.  Daily  Reg.,  9  Nov. 
1882,  it  was  held  ^hat  the  motion 
might  not  be  made  by  a  person  claim- 
ing to  be  a  prior  owner. 

Where  Husband  and  Wife  are  occupy- 
ing a  piece  of  property  belonging  to 
the  latter  as  a  homestead,  in  a  suit 
against  both  in  which  the  homestead 
has   been  attached,  the  husband  has 


sufficient  interest  therein  to  move  to 
dissolve  the  attachment.  Rowe  v.  Yie\- 
logg.  54  Mich.  206.  Buta  wife  may  not 
move  to  quash  an  attachment  against 
her  husband  levied  upon  her  separate 
estate,  her  remedy  being  trespass 
against  the  sheriff.  Boscher  v.  Roul- 
lier,  4  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
396. 

Plaintiff. — Under  the  Statute  of  Feb. 
6,  1S37,  of  Missouri,  after  plea  in 
abatement  by  the  defendant  travers- 
ing the  affidavit,  it  was  error  to  dis- 
solve the  attachment  on  motion  of  the 
plaintiff,  who  would  have  thereby  es- 
caped certain  costs.  Mense  v.  Os- 
bern,  5  Mo.  544. 

Attachment  Issued  by  Unauthorized  Offi- 
cer.— Where  the  proceedings  in  at- 
tachment fail  to  show  the  authority  of 
the  officer  to  grant  the  attachment,  or 
show  on  their  face  that  he  did  not  have 
the  authority,  it  is  of  no  consequence 
on  whose  motion  the  writ  was  quashed. 
Devall  V.  Taylor,  i  McMuU.  (S.  Car.) 
460. 

1.  Hall  V.  Brazleton,  40  Ala.  406; 
Beecher  v.  James,  3  111.  462;  Lawrence 
V.  Jones,  15  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  no;  Miltenberger  v.  Lloyd,  2 
Dall.  (Pa.)  79.  But  see  Penman  v. 
Gardner,  4  Yeates  (Pa.)6;  Kearney  z/. 
M'Cullough,  5  Binn.  (Pa.)  389;  Tarbell 
V.  Bradley,  27  Vt.  535. 

The  rule  that  a  motion  to  discharge 
an  attachment  if  founded  upon  an  ir- 
regularity must  be  made  at  the  earliest 
opportunity  or  the  delay  must  be 
excused,  does  not  apply  to  motions  for 
relief  affecting  the  substantial  rights 
of  the  party.  Swezey  v.  Bartlett,  3 
Abb.  Pr.,  N.  S.  (N.  Y.  Supreme  Ct.) 
444.  See  also  Garbett  v.  Hanff,  15 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  189. 

In  Georgia  the  only  restriction  as  to 
time  is  that,  in  order  to  contest  the 
ground  of  the  attachment,  the  defend- 
ant must  file  his  traverse  at  the  first 
term.  Parker  v.  Brady,  56  Ga.  372. 
See  De  Leon  v.  Heller,  77  Ga.  740; 
Irvin  V.  Howard,  37  Ga.  18;  Neal  v. 
Bookout,  30  Ga.  40. 

Delay  of  Eighteen  Months. — The  delay 
of  the  defendants  for  eighteen  months 
to  move  to  vacate  an  attachment  is 
laches,  and  the  permission  of  the  court 
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before  the  return  of  the  summons  and  appearance  of  the  de- 
fendant to  the  action  upon  giving  reasonable  notice  to  the  plain- 
tiff; *  and  if  the  alleged  grounds  of  the  attachment  do  not  exist,  a 
motion  to  vacate  the  writ  may  be  made  even  before  actual  seizure 
of  the  property.® 

After  Pleading  to  the  Merits. — In  some  states,  as  in  Alabama,  Louisiana, 
Mississippi  formerly,  Pennsylvania,  North  Carolina,  and  South 
Carolina,  it  is  too  late  to  make  the  motion  after  appearance  and 
plea  to  the  merits  filed  by  the  defendant.'     And  in  Montana  the 


in  such  a  case  to  the  plaintiff's  counsel 
to  read  affidavits  as  to  occurrences  in 
the  action  since  the  granting  of  the 
attachment  was  not  substantial  error. 
Haebler  v.  Bernharth  (Superior  Ct.), 
9  N.  Y.  Supp.  725. 

Delay  of  Court. — In  Tennessee,  by 
statute,  motions  to  set  aside  attach- 
ments, issued  on  the  ground  of  the 
nonresidence  of  the  debtor,  may  be 
granted  upon  application  and  good 
cause  shown  within  twelve  months 
after  the  issuing  of  the  attachment. 
"It  is  not  the  action  of  the  court,  but 
that  of  the  party  complaining,  that  is 
limited  to  twelve  months.  The  party 
having  done  all  required  of  him,  de- 
lays and  continuances  by  courts,  their 
incompetency,  as  in  this  case,  or  their 
failure  to  meet,  cannot  divest  him  of 
the  right  invested  by  his  application, 
showing  good  cause."  Bledsoe  v. 
Wright,  2  Baxt.  (Tenn.)  471. 

Motion  on  the  Trial. — Where  a  rule 
of  court  provided  that  no  exceptions 
should  be  heard  against  an  attachment 
except  those  contained  in  the  answer, 
it  was  held  not  too  late  to  move  for  a 
dissolution  after  the  trial  had  begun. 
Shewell  v.  Stone,  12  Martin  (La.)  386. 

1.  "  The  very  point  was  considered 
in  Palmer  v.  Bosher,  71  N.  Car.  291, 
where  it  was  held  that  the  defendant 
need  not  wait  until  the  return  term  of 
the  court,  but  might  voluntarily  ap- 
pear at  any  time  and  move  the  judge 
to  vacate  the  attachment — the  court 
remarking  upon  the  hardship  it  might 
inflict  upon  a  defendant,  whose  prop- 
erty had  been  seized  under  an  irreg- 
ular process,  if  he  were  compelled  to 
postpone,  perhaps  for  six  months,  a 
motion  to  vacate  it."  Wilson  v.  Louis 
Cook  Mfg.  Co.,  88  N.  Car.  5. 

The  defendant  need  not  wait  until 
he  has  filed  an  answer  or  demurrer  to 
the  petition.  Quinlan  v.  Danford,  28 
Kan.  507. 

2.  Winona  First  Nat.  Bank  v.  Ran- 
dall, 38  Minn.  382. 


3.  Alabama. — Hazard  v.  Jordan,  12 
Ala.  180;  Drakford  v.  Turk,  75  Ala. 
339;  Gill  V.  Downs,  26  Ala.  670;  Steam- 
boat Farmer  v.  McCraw,  31  Ala.  659; 
Brown  v.  Coats,  56  Ala.  439. 

Louisiana. — Myers  v.  Perry,  i  La. 
Ann.  372;  Brinegar  v.  Griffin,  2  La. 
Ann.  154;  Ealer  v.  McAllister,  14  La. 
Ann.  834 ;  Watson  v.  M'Allister,  7 
Martin  (La.)  368;  Enders  v.  Steamer 
Henry  Clay,  8  Rob.  (La.)  30. 

Nevada. — Kuehn  v.  Paroni,  20  Nev. 
203. 

North  Carolina. — Garmon  v.  Barrin- 
ger,  2  Dev.  &  B.  (N.  Car.)  502;  Symons 
V.  Northern,  4  Jones  (N.  Car.)  241. 

South  Carolina. — Stoney  v.  M'Neill, 
Harp.  (S.  Car.)  156;  Gray  v.  Young, 
Harp.  (S.  Car.)  38;  Callender  v.  Dun- 
can, 2  Bailey  (S.  Car.)  454. 

United  States. — See  Bims  z/.  Williams, 
4  McLean  (U.  S.)  580. 

Mississippi. — Bishop  v.  Fennerty,  46 
Miss.  570. 

A  defendant  in  attachment  having 
a  plea  in  abatement  pending  could 
not,  till  after  that  was  determined, 
plead  to  the  action,  without  waiving 
the  issue  in  abatement.  Lewenthall 
V.  Mississippi  Mills,  55  Miss.  loi. 
Contra,  Parker  v.  Brady,  56  Ga.  372. 
This  rule  in  Mississippi  has  been 
changed  by  the  Act  of  187S.  Bates  v. 
Crow,  57  Miss.  676.  See  Smith  v, 
Cromer,  66  Miss.  157. 

Pennsylvania. — Memphis,  etc.,R.  Co. 
V.  Wilcox,  48  Pa.  St.  161;  Malone  v. 
Lindsley,  i  Phila.  (Pa.)  288;  Steam- 
ship Co.  V.  Fruit  Co.,  2  Pa.  Co.  Ct. 
Rep.  123;  Bocker  v.  Saurman,  9  W. 
N.  C.  (Pa.)  403. 

After  the  filing  of  an  affidavit  of 
defense  it  is  too  late  to  move  to 
dissolve.  Yost  v.  Ginley,  2  Leg.  Rec. 
(Pa.)  372;  Loewenstein  v.  Sheets,  7 
Phila.  (Pa.)  361. 

Where,  under  the  Act  of  March  16, 
1869,  property  has  been  attached  for 
fraud,  and  an  answer  thereto  filed  by 
the   defendant   which    merely   denies 
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motion  must  be  made  before  the  expiration  of  the  time  allowed 
for  answering.* 

Before  and  after  Entry  of  Judgment. — But  in  most  states,  as  in  Arkan- 
sas, Kansas,  Kentucky,  Maryland,  Nebraska,  and  Wyojnifig,  the 
motion  may,  upon  reasonable  notice  to  the  plaintiff,  be  made  at 
any  stage  of  the  action  before  the  entry  of  final  judgment ;  *  and 


I 


the  fraud  and  does  not  go  into  the 
merits  of  the  case,  the  defendant  is 
not  estopped  thereby  from  moving  to 
dissolve  the  attachment.  Harrisburg 
Boot,  etc.,  Co.  V.  Johnson,  3  Pa.  Dist. 
Rep.  433. 

Illinois. — A  plea  in  abatement  to  a 
writ  of  attachment  is  not  waived  by 
the  filing  of  a  plea  to  the  merits. 
Hawkins  v.  Albright,  70  111.  87. 

And  the  right  to  move  to  dismiss 
for  the  failure  to  file  the  declaration 
within  the  appointed  time  is  not 
waived  by  a  j)lea  in  abatement  of  the 
writ.  Stoddard  v.  Miller,  29  111.  291. 
But  see  Beecher  v.  James,  3  111.  462. 

In  Michigan,  appearing  and  pleading 
in  the  case  do  not  preclude  the  de- 
fendant from  applying  for  dissolution 
of  the  attachment.  Hyde  v.  Nelson, 
II  Mich.  353.  But  where  the  defend- 
ant goes  to  trial  on  the  merits  he 
waives  all  prior  irregularities.  Crane 
V.  Hardy,  i  Mich.  56.  And  after  the 
defendant  is  defaulted  it  will  be  too 
late  to  move,  it  seems.  Rollofson  v. 
Hatch,  3  Mich.  277. 

In  West  Virginia,  the  appearance  of 
a  nonresident  and  the  filing  of  her 
answer  are  not  a  waiver  of  her  right  to 
vacate  a  foreign  attachment  on  the 
ground  of  the  insufl5ciency  of  the  affi- 
davit. Dulin  V.  McCaw  (W.  Va., 
1894),  20  S.  E.  Rep.  681. 

1.  "Substituted  Motion." — And  no 
advantage  is  gained  by  calling  a 
motion  made  too  late  a  "substituted 
motion"  when  it  is  really  the  original 
motion.  "The  statutory  period  is  a 
limitation,  and  a  motion  to  discharge 
an  attachment  filed  after  such  period 
cannot  be  legally  entertained."  Magee 
V.  Fogerty,  6  Mont.  237. 

Further  Time  for  Answering. — The 
motion  must  be  made  within  the  time 
allowed  for  answering  mentioned  in 
the  summons,  and  cannot  be  made 
after  the  expiration  of  this  time, 
although  demurrer  has  been  inter- 
posed and  further  time  allowed  for 
answering.  "We  cannot  believe  that 
the  legislature,  by  the  use  of  this 
phrase  [time  of  answering]  intended 


to  allow  a  defendant  all  the  time 
within  which  to  make  his  motion  to  dis- 
charge the  attachment  to  be  obtained 
by  a  motion  or  demurrer,  which  might 
be  frivolous  and  made  for  the  purpose 
of  delay."  Per  Staats,  J.,  in  Vaughn 
V.  Dawes,  7  Mont.  360.  See  Wallace 
V.  Lewis,  9  Mont.  399. 

By  Changing  the  Venue  the  time  for 
making  a  motion  to  discharge  will  not 
be  enlarged,  when  one  motion  to  dis- 
charge has  been  overruled  without 
prejudice  upon  the  venue  being 
changed.  Wallace  v.  Lewis,  9  Mont. 
399- 

2.  Arkansas. — Ward  v.  Carlton,  26 
Ark.  662. 

Kansas. — Quinlan  v.  Danford,  28 
Kan.  507;  Doggett  v.  Bell,  32  Kan.  298; 
Smith-Frazer  Boot,  etc.,  Co.  v.  Derse, 
41  Kan.  150;  Guest  v.  Ramsey,  50  Kan. 
709. 

Kentucky. — Taylor  v.  Smith,  17  B. 
Mon.  (Ky.)  542.  But  see  Meggs  v. 
Shaffer.  Hard.  (Ky.)  70. 

In  Maryland  a  motion  to  quash  an  at- 
tachment for  a  substantial  defect  in  the 
proceedings  maybe  made  at  any  stage 
of  the  trial,  as  it  goes  to  the  question 
of  jurisdiction.  It  may  be  made  after 
issues  joined  and  testimony  taken. 
Evesson  v.  Selby,  32  Md.  340,  citivg 
Bruce  v.  Cook,  6  Gill  &  J.  (Md.)  346; 
Stone  V.  Magruder,  10  Gill  &  J.  (Md.) 
387. 

Nebraska. — Rudolph  v.  McDonald.  6 
Neb.  163;  Hilton  v.  Ross,  9  Neb.  406; 
Reed  v.  Maben,  21  Neb.  696. 
.  Motion  Made,  but  not  Ruled  Upon 
before  Judgment. — Where  a  motion  has 
been  made  and  heard  before  the  trial, 
and  the  decision  held  sub  curia,  it  may 
be  ruled  upon  after  jiidgment  has  been 
given  for  the  plaintiff.  Moline  v. 
Curtis,  38  Neb.  520;  Stutzner  t/.  Printz 
(Neb.,  1895),  61  N.  W.  Rep.  620. 

Wyoming. —  Cheyenne  First  Nat. 
Bank  v.  Swan,  3  Wyoming  356. 

In  Florida  if  a  motion  to  dissolve  be 
made  after  the  defendant  has  appeared 
and  pleaded  to  the  action,  the  plaintiff 
may  still  proceed  in  his  suit  and  pros- 
ecute   his   claim    to   final    judgment. 
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in  New  York  it  may  even  be  made  thereafter  at  any  time  before 
the  actual  appHcation  of  the  attached  property  to  satisfy  the 
judgment.* 


though  the  attachment  may  be  dis- 
solved ;  but  it  is  otherwise  if  the  attach- 
ment is  dissolved  before  plea  to  the  ac- 
tion. In  the  latter  case  the  suit  abates. 
Kennedy  v.  Mitchell.  4  Fla.  457. 

After  Impaneling  Jury. — Where  a 
motion  to  dissolve  was  made  both 
upon  a  traverse  of  the  affidavit  and  the 
illegality  of  the  bond,  and  after  a  jury 
had  been  impaneled  to  try  the  issue, 
but  before  any  evidence  had  been 
given,  counsel  for  the  defendant  asked 
the  court  to  rule  upon  the  legality  of 
the  bond,  but  the  request  was  refused; 
and,  after  the  verdict  on  the  issue, 
counsel  again  asked  for  a  ruling  on 
the  legality  of  the  bond,  which  was 
again  denied  "  because  not  made  until 
after  the  jury  was  impaneled  to  try  the 
ground  of  fraud."  Held,  that  the  re- 
fusal was  erroneous.  Forbes  v.  Porter, 
25  Fla.  362. 

Georgia. — In  Black  v.  Scanlon,  48  Ga. 
12,  it  was  held  that  a  motion  to  dis- 
miss on  account  of  a  defective  affidavit 
could  be  made  at  any  time. 

Minnesota. — Under  Gen.  Stat.  1878, 
c.  66,  §  158,  providing  that  a  defendant 
may  move  to  vacate  an  attachment 
"before  the  time  for  answering  ex- 
pires, or  at  any  time  thereafter  when 
he  has  answered,  and  before  trial," 
he  may  move  to  vacate  at  any  time  so 
long  as  his  answer  stands  undisposed 
of,  although  it  contains  an  insufficient 
defense.  Winona  First  Nat.  Bank  v. 
Randall.  38  Minn.  382. 

1.  Thompson  v.  Culver,  38  Barb. 
(N.  Y.)  442,  15  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  97,  24  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  286;  Zerega  v.  Benoist,  7 
Robt.  (N.  Y.)  199,  33  How.  Pr.  (N.  Y. 
Super.  Ct.)  129;  Bowen  v.  Medina 
First  Nat.  Bank,  34  How.  Pr.  (N.  Y. 
Supreme  Ct.)4o8;  Rowles  v.  Hoare, 
61  Barb.  (N.  Y.)266,  aVj«^Gasherie  w. 
Apple.  14  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
64.  See,  contra,  Spencer  v.  Rogers  Lo- 
comotive Works,  13  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  180;  Schieb  v.  Baldwin,  22 
How.  Pr.  (N.Y.  Super.  Ct.)278:  White- 
side  V.  Oakman,  i  Dall.  (Pa.)  294;  Dow 
V.  Smith,  8  Ga.  551. 

SafScient  Answer  to  Laches. — It  is  a 
sufficient  answer  to  a  charge  of  laches 
against  the  assignee  of  a  debtor  so 
moving  to  vacate,  that  he  had  expected 


the  property  assigned  to  sell  for  a  suf- 
ficient amount  to  pay  all  debts,  and 
that  it  would  thus  have  been  a  useless 
expense  to  have  made  such  motion, 
but  that  the  property  had  finally  been 
sold  for  much  less  than  had  been  ex- 
pected. Kahle  v.  MuUer,  57  Hun  (N. 
Y.)  144,  II  N.  Y.  Supp.  26.  See  also 
Thalheimer  z'.  Hays,  14  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  232. 

Mere  Levy  under  Execution  not  Suffi- 
cient.— A  subsequent  lienor  will  not  be 
estopped  to  move  to  vacate  by  reason 
of  the  mere  levy  on  the  attached  prop- 
erty under  an  execution,  without 
actual  application  of  the  property  to 
satisfy  the  judgment.  Woodmansee 
V.  Rogers,  82  N.  Y.  88. 

This  Practice  Anomalous. —  "The 
right  of  the  defendant  to  move 
after  final  judgment,  and  an  execu- 
tion issued,  seems  to  be  an  anomaly, 
and  would  not  be  sustained  except 
upon  imperative  necessity  demanded 
by  the  absolute  construction  of  the 
provisions  of  the  code,  for  the  reason 
that,  upon  the  issuing  of  the  execution 
and  the  levy  of  the  attached  property 
under  it,  the  attachment  itself  for  all 
purposes  ceased  to  exist.  Its  office  had 
been  performed  and  the  property  was 
in  custodia  legis  under  another  process, 
which  was  altogether  distinct  from  the 
attachment  itself  and  founded  upon  an 
entirely  different  result.  But  there 
seems  to  be  no  doubt  about  the  inten- 
tion of  the  legislature  to  extend  the 
remedy  down  to  the  period  named,  be- 
cause of  the  use  of  the  words  '  before 
the  actual  application  of  the  attached 
property,  or  the  proceeds  thereof  to 
the  payment  of  the  judgment  recov- 
ered in  the  action.'"  Per  Brady,  J., 
in  Parsons  v.  Sprague,  100  N.  Y.  632, 
30  Hun  (N.  Y.)  19. 

In  Wisconsin  an  attachment  issued 
upon  a  defective  affidavit  may  be  va- 
cated at  any  time,  even  after  judg- 
ment, as  the  writ  in  such  case  is  void, 
and  not  merely  irregular.  Goodyear 
Rubber  Co.  v.  Knapp,  61  Wis.  103, 
explaining  Jarvis  v.  Barrett,  14  Wis. 
59I-, 

Minnesota. — Under  c.  no,  Laws  of 
1885,  which  provides  that,  after  the  ex- 
piration of  three  years  from  the  levy- 
ing   of   an  attachment  without  judg- 
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More  than  One  Motion. — After  one  motion  to  dissolve  has  been 
refused,  another  will  not  be  entertained  without  special  leave  of 
court.* 

On  Appeal  from  Justice. — And  where  a  motion  to  dissolve  for  defects 
in  the  afifidavit  has  not  been  made  in  an  attachment  before  a 
justice  of  the  peace,  it  is  too  late  to  make  the  objection  on 
appeal.* 

3.  To  Whom  Application  should  be  Addressed — Discretion  of  Court — A 
motion  to  quash  an  attachment  for  irregularities  in  the  proceed- 
ings is  addressed  to  the  sound  discretion  of  the  court.' 

ment  having  been  entered  in  the  action, 
any  person  having  an  interest  in  the 
attached  property  may  move  to  dis- 
solve the  attachment,  etc. ,  such  motion 
may  not  be  made  after  the  entry  of 
final  judgment,  although  more  than 
three  years  have  elapsed  between  the 
levy  of  the  attachment  and  the  entry 
of  the  judgment.  McDonald  v.  Clarlc, 
53  Minn.  230. 

Setting  Aside  Irregular  Judgment. — 
Where  a  judgment  upon  service  by 
publication  was  rendered  in  a  suit  by 
attachment,  upon  an  affidavit  not  war- 
ranted by  the  statute,  the  defendant 
not  appearing  in  the  action,  the  judg- 
ment was  set  aside  for  irregularity 
after  the  lapse  of  several  years.  Alex- 
ander t/.  Haden,2  Mo.  228. 

1.  Livingston  v.  Coe,  4  Neb.  379; 
Stutzner  v.  Printz  (Neb.,  1895),  61  N. 
W.  Rep.  620.  See  Steuben  County 
Bank  v.  Alberger,  83  N.  Y.  274,  61 
How.  Pr.  (N.  Y.)  227,  where  it  was 
held  that  the  court  might  entertain  a 
second  motion  to  the  same  effect, 
made  on  other  grounds,  although 
these  might  have  been  urged  on  the 
first  motion.  And  in  Thalheimer  v. 
Hays,  42  Hun  (N.  Y.)  93.  it  was  held 
that,  under  section  683  of  the  N.  Y. 
Code  Civ.  Pro.,  an  interested  party 
may,  as  a  matter  of  right,  move  to  dis- 
miss an  attachment  granted  upon  the 
ground  that  the  defendants  had  dis- 
posed of  their  property  with  an  intent 
to  defraud  their  creditors,  upon  affi- 
davits disproving  or  explaining  the 
case  made  by  the  plaintiff,  although 
a  motion  to  vacate  the  attachment, 
founded  upon  the  papers  used  by  the 
plaintiff  in  procuring  it,  has  already 
been  made  and  denied. 

After  making  an  order  denying  a 
motion  to  dissolve  an  attachment,  it  is 
error  for  the  court  to  enter  again  upon 
the  question  of  dissolution.  Sheppard 
V.  Guisler  (Wash.,  1894),  38  Pac.  Rep. 
759- 


2.  Horton  v.  Miller,  84  Ala.  537. 
But  see  Meyers  v.  Boyd,  37  Mo.  App. 
532. 

After  Choosing  Arbitrators. — A  motion 
to  dissolve  is  too  late  after  the  entry 
of  a  rule  of  reference  and  the  choos- 
ing of  arbitrators.  Raub  v.  Morton,  i 
L.  T.,  N.  S.  271,2  L.  T.,  N.  S.  9. 

3.  Holland  v.  White,  120  Pa.  St. 
228;  Campbell  v.  Morris,  3  Har.  &  M. 
(Md.)  535.  See  Howard  v.  Oppen- 
heimer,  25  Md.  365;  Lambden  v, 
Bowie,  2  Md.  33S;  Ranahan  v. 
O'Neale.  6  Gill  &  J.  (Md.)  301;  Barr 
V.  Perry,  3  Gill  (Md.)  323;  Clarke 
V.  Meixsell,  29  Md.  227;  Gover  v. 
Barnes,  15  Md.  576;  Stewart  v.  Katz, 
30  Md.  334;  Potomac  Steamboat  Co.  v. 
Clyde,  51  Md.  174. 

Authority  of  Court — As  the  court 
has  power  to  control  its  process,  it 
may  entertain  a  special  motion  to  dis- 
charge an  attachment  for  irregularity 
or  impropriety  in  its  issue  without 
special  statutory  authority.  Morgan 
V.  Avery,  7  Barb.  (N.  Y.)656;  Branson 
V.  Shinn,  13  N.  J.  L.  250. 

Continuation  of  Hearing  on  Motion. — 
Upon  the  application  of  a  party  against 
whom  a  motion  to  dissolve  has  been 
decided,  the  judge  may  continue  the 
hearing  on  the  motion  after  he  has  an- 
nounced his  decision.  Hanna  v.  Bar- 
rett. 39  Kan.  446. 

Motion  Addressed  to  Court,  not  to  Jury. 
— On  the  trial  of  a  motion  to  discharge, 
the  defendant  is  not  entitled  to  a  trial 
by  jury.  Wearne  v.  France,  3  Wyo- 
ming 273;  Windt  V.  Banniza,  2  Wash. 
147.  But  where  the  jury,  instructed 
by  the  court,  found  against  the  de- 
fendant, and  also  on  certain  imma- 
terial issues  raised  by  superfluous 
pleadings  and  redundant  evidence 
which  should  have  been  submitted  to 
the  court,  the  irregularity  was  not 
such  as  to  warrant  the  setting  aside  of 
the  order  dismissing  the  motion  to 
dissolve.   Harmon  z/.  Jenks,  84  Ala.  74. 
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Submission  to  Jury.  —  A  plea  in  abatement,  however,  denying  the 
allegations  of  the  affidavit  raises  an  issue  of  fact,  and  in  some 
states  must  be  submitted  to  a  jury.* 

At  Chambers. — The  motion  to  quash  is  frequently  allowed  to  be 
made  before  a  judge  at  chambers.*  See  article  Chambers  AND 
Vacaiion. 

Judge  Granting  Attachment. — And  it  is  not  in  all  cases  necessary  that 
it  be  addressed  to  the  same  judge  who  granted  the  attachment.' 


Defect  not  Apparent  upon  Face  of  Pro- 
ceedings.— In  Harmon  v.  Jenks,  84 
Ala.  74,  it  was  said  by  Clopton,  J.: 
"  A  motion  to  dissolve  an  attachment 
is  for  the  decision  of  the  court,  and 
not  of  the  jury.  If  the  defect  does 
not  appear  from  the  proceedings,  evi- 
dence may  be  received  in  support  or 
discharge  of  the  rule,  but  the  suffi- 
ciency of  the  evidence  should  be 
passed  on  by  the  court.  Whether 
or  not  the  defect  appears  from  the 
proceedings,  the  court  must  determine 
the  motion."  See  also  Hart  v.  Kan- 
ady,  33  Tex.  720. 

Trial  of  Motion. — In  Louisiana  the  de- 
fendant is  entitled  to  a  summary  trial 
of  his  motion  to  vacate.  Allen  v. 
Champlin,  32  La.  Ann.  511. 

For  Appealability  of  Orders  granting 
or.  refusing  motions  to  vacate,  set 
aside,  or  dissolve  attachments,  see 
article  Appeals,  Vol.  II.,  p.  119- 

1.  Hart  V.  Kanady,  33  Tex.  720. 
See  Fleming  v.  Bailey,  44  Miss.  132. 
But  see  Walls  v.  Campbell,  125  Pa. 
St.  346. 

Trial  of  the  Traverse. — In  a  proper 
case  it  may  be  submitted  to  a  jury 
whether  the  debtor  has  established 
the  allegations  of  his  petition.  Matter 
of  Leonard,  3  How.  Pr.  (N.  Y.  Su- 
preme Ct.)3i2;  Capehart  v.  Dowery, 
10  W.  Va.  130.  But  it  is  not  error  for 
the  court  to  try  the  issue  without  a 
jury  where  the  defendant  expresses 
a  wish  that  it  should  do  so,  and  the 
plaintiff  declines  to  express  any  wish 
for  a  jury.  Clafiin  v.  Steenbock,  18 
Gratt.  (Va.)  842.  In  either  case  the 
plaintiff  is  required  to  establish  the 
truth  of  the  allegations  to  the  satis- 
faction of  the  court  or  judge.  Citi- 
zens' State  Bank  v.  Baird(Neb.,  1894), 
60  N.  W.  Rep.  551. 

Time  of  Trial. — The  traverse  by  the 
defendant  of  the  plaintiff's  affidavit 
should  be  tried  either  before  or  with 
the  main  case,  unless  there  is  legal 
ground  for  continuance;  but  nothing 
which   works    a   continuance   of    the 


traverse  only  should  postpone  the 
main  case.  Parker  v.  Brady,  56  Ga. 
372. 

Venue. — The  trial  of  the  issues  of 
fact  raised  upon  the  traverse  of  the 
affidavit  must  be  had  in  the  county 
where  the  suit  is  pending.  Canova  v. 
Colby.  16  Fla.  167. 

2.  Cohen  v.  Burr,  6  Wis.  200;  Gene- 
see County  Sav.  Bank  v.  Michigan 
Barge  Co.,  52  Mich.  164,  citing  Gray 
V.  York,  44  Mich.  415.  See  also  Dun- 
lap  V.  Dillard,  77  Va.  847. 

Kansas. — Shedd  v.  McConnell,  18 
Kan.  594;  Wells  v.  Danford,  28  Kan. 
487. 

A  district  judge  may  hear  at 
chambers  a  motion  to  dissolve  an  at- 
tachment where  appearance  is  made 
and  there  is  no  objection,  although  at 
that  time  the  regular  session  of  the 
court  is  held  in  the  same  county  with 
a  pro-tem.  judge.  Swearingen  v. 
Howser,  37  Kan.  126,  But  see  Kohn 
V.  Justice,  I  Kan.  220;  and  in  Reyburn 
V.  Bassett,  McCahon  (Kan.)  86,  it  was 
held  under  the  code  that  a  judge  was 
not  authorized  to  dissolve  an  attach- 
ment during  vacation. 

Notice  to  Defendant. — Notice  of  the 
motion  should  be  given  to  the  defend- 
ant. Cureton  v.  Dargan,  12  S.  Car. 
122.  See  Clafiin  v.  Lisso,  31  La.  Ann. 
171;  Harrison  Mach.  Works  v.  Hosig, 
73  Wis.  184,  and  see  following  case. 

3.  Application  to  ' '  Court "  and  to 
"Judge." — In  New  York  an  applica- 
tion made  to  the  court  to  vacate  an 
attachment  need  not  be  made  before 
the  judge  who  granted  the  writ;  but  it 
is  otherwise  when  made  to  the /m^^, 
the  statute  providing  for  both  cases, 
and  distinguishing  between  applica- 
tions to  the  court  and  to  the  judge. 
On  application  to  the  court  the  moving 
party  becomes  subject  to  the  usual 
rules  in  regard  to  notice,  time,  and 
place  of  hearing;  but  an  application  to 
the  judge  may  be  made  out  of  court, 
and  is  subject  to  his  direction  whether 
it  shall  be  heard  ex  parte  or  upon  no« 
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4.  Mode  of  Dissolving — a.  In  General. — Attachments  maybe 
dissolved  by  traversing  in  the  motion  for  dissolution  the  facts  al- 
leged in  the  affidavit  as  grounds  for  the  attachment,*  by  pleading 
some  irregularity  of  a  fatal  character  in  the  proceedings,  or  by 
giving  bond  to  the  sheriff  to  pay  the  debt,  thereby  releasing  the 
property.* 


tice.  Ruppert  v.  Haug,  87  N.  Y.  141, 
62  How.  Pr.  (N.  Y.  Supreme  Ct.)  364. 
See  Conklin  v.  Butcher,  5  How.  Pr. 
(N.  Y.)  386;  White  v.  Featherstone- 
haugh,  7  How.  Pr.  (N.  Y.  Supreme  Ct.) 
357;  Lansipgburgh  Bank  v.  McKie,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  360. 

In  Kansas  an  attachment  granted  by 
a  probate  judge,  on  the  alleged  ground 
of  fraud  by  the  defendant  in  contract- 
ing the  obligation,  may  be  discharged 
by  the  district  judge,  because  the  pro- 
bate judge  is  not  authorized  to  grant 
an  attachment  in  such  a  case.  Buck 
V.  Panabaker,  32   Kan.  466. 

In  Michigan,  under  the  Act  of  1851,  a 
circuit  court  commissioner  was  au- 
thorized to  dissolve  an  attachment 
levied  on  land,  Edgarton  v.  Hinch- 
man,  7  Mich.  352;  and  the  statute  au- 
thorizing a  circuit  court  commission- 
er to  dissolve  attachments  applied 
equally  to  the  Circuit  and  the  Justice's 
Courts,  Albertson  v.  Edsall,  16  Mich. 
203.  But  the  circuit  court  commis- 
tioner  can  dissolve  the  attachment 
only  for  reasons  going  to  show  that 
the  plaintiff  "  has  not  a  good  and  legal 
cause  for  suing  out  such  writ,"  which 
includes  only  an  inquiry  into  the  facts 
and  sufficiency  of  the  affidavit.  Other 
defects  in  the  proceedings  must  not  be 
passed  upon  \>j  the  commissioner  at 
chambers,  but  by  the  court.  Vinton 
V.  Mead,  17  Mich.  38^. 

Title  of  Proceedings. — The  proceed- 
ings before  the  commissioner  need  not 
be  entitled  in  the  original  cause. 
Heyn  v.  Farrar,  36  Mich.  258. 

Disqualification  of  the  Commissioner 
for  the  County. — Where  the  only  cir- 
cuit court  commissioner  for  the  county 
is  disqualified  from  hearing  a  motion 
to  dissolve  by  reason  of  his  being  the 
law  partner  of  the  plaintiff's  attorney, 
themattermaybetaken  before  the  com- 
missioner in  an  adjoining  county,  and 
it  is  not  necessary  in  such  case  that 
the  application  should  be  made  to  the 
circuit  judge.  Heyn  v.  Farrar,  36 
Mich.  258. 

Dismissal  without  Order  of  Court. — An 
attachment  may  not  be  discontinued 


by  agreement  of  the  parties  out  of 
court,  but  only  on  application  in  open 
court  after  return  of  the  writ.  Cum- 
mins V.  Blair,  18  N.  J.  L.  151. 
And  the  parties  to  the  attachment  can- 
not dismiss  the  cause  during  term,  so 
as  to  affect  the  rights  of  third  persons, 
without  an  order  of  court.  McLain  v. 
Draper,     109    Ind.    556. 

Under  Civ.  Code  Kansas,  art.  17, 
the  plaintiff  cannot  dismiss  his  case, 
and  thereby  relieve  himself  from  lia- 
bility on  the  bond,  wit-hout  an  order 
or  judgment  of  the  court.  Oberlander 
V.  Confrey,  38  Kan.  462.  But  see 
Smith  V.  Robinson,  64  Cal.  387. 

1.  Hoss  V.  Williams,  24  La.  Ann. 
568;  Palmer  v.  Hightower  (La.,  1895), 

16  So.  Rep.  560;  Eaton  v.  Wells,  18 
Minn.  410;  Clarke  v.  Meixsell,  29  Md. 
221;  Peru  Plow,  etc.,  Co.  v.  Benedict, 
24  Neb.  340;  Bisbee  v.  Bowden,  55 
N.  J.  L.  69.  See  b.  By  Traverse  of 
the  Affidavit,  infra.  Contra,  Cloud  v. 
Smith,  I  Tex.  611;  Mayhew  v.  Dudley, 
I  Pin.  (Wis.)  95.  See  also  Sturman  v. 
Stone,  31  Iowa  115. 

2.  Metts  V.  Piedmont,  etc.,  L.  Ins. 
Co.,  17  S.  Car.  120;  Bates  v.  Killiam, 

17  S.  Car.  553;  Bear  v.  Cohen,  65  N. 
Car.  511;  Parsons  v.  Sprague,  30  Hun 
(N.  Y.)  19;  Rowles  v.  Hoare,  61  Barb. 
(N.  Y.)  266. 

Plea  Praying  Judgment  of  Both  Decla- 
ration and  Writ  not  Bad. — A  plea  in 
abatement  in  an  attachment  suit  is 
not  bad  on  demurrer  because  it  prays 
judgment  both  of  the  declaration  and 
the  writ,  the  matter  set  up  in  the  plea 
being  to  the  entire  proceeding,  and  not 
to  so  much  as  is  a  proceeding  in  rem. 
Edmondson  v.  Carnall,   17  Ark.  284. 

And  in  South  Dakota,  under  Comp. 
Laws,  section  501 1,  it  was  held  that 
there  might,  in  a  motion  for  the  dis- 
charge of  an  attachment,  be  united,  as 
causes,  that  the  affidavit  is  insufficient 
in  form  or  substance  and  that  it  is  not 
true  in  point  of  fact.  Wilcox  v.  Smith 
(S.  Dak..  1893),  55  N.  W.  Rep.  1107. 

Failure  of  Petition  to  State  a  Cause  of 
Action. — If  the  petition  does  not  state 
a  cause  of  action  against  ihe  defend- 
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b.  By  Traverse  of  the  Affidavit — Nature  and  Effect  of  the  Trav- 
erse.— A  plea  traversing  the  allegations  in  an  affidavit  for  an 
attachment  is,  in  point  of  fact,  a  plea  in  abatement,  as  it  merely 
defeats  the  writ,  leaving  the  merits  of  the  cause  untouched.* 

Must  Deny  All  the  Grounds  of  Attachment. — While  the  traverse  of  the 
affidavit  must  deny  the  existence  of  every  statutory  ground 
alleged  therein,*  it  need  not  specifically  and  separately  deny  each 

ant,  the  court,  in  the  absence  of  an 
amendment  of  the  petition,  or  in  the 
event  of  its  being  incapable  of  amend- 
ment, is  justified  in  dissolving  an  at- 
tachment issued  against  the  property 
of  such  defendant.  Quinlan  v.  Dun- 
ford,  28  Kan.  507  ;  Cheyenne  First 
Nat.  Bank  v.  Sevan,  3  Wyoming  356; 
Carnahan  v.  Gustine  (Okla.,  1894),  37 
Pac.  Rep.  594.  But  a  motion  to  va- 
cate an  attachment  on  the  ground  that 
the  plaintiff  has  no  cause  of  action 
will  not  be  granted  when  the  question 
is  disputed  by  the  affidavits.  Kirby  v. 
Colwell,8i  Hun(N.  Y.)  385;  Walton  7/. 
Chadwick  (Super.  Ct.),  26  N.  Y.  Supp. 
789,  6  Misc.  Rep.  (N.  Y.)  293. 

Motion  to  Dissolve  should  Describe 
Property  Attached. — A  motion  to  dis- 
solve which  fails  to  describe  the  prop- 
erty attached  is  insufficient  and  should 
be  dismissed.  Nelson  v.  Hyde,  10  Mich. 
521  ;  Osborne  v.  Robbins,  10  Mich. 
277.  But  in  an  attachment  against 
a  partnership,  a  notice  of  a  motion 
to  dissolve  by  a  nonresident  part- 
ner sufficiently  disclosed  the  grounds 
of  the  motion.,  where  the  papers 
in  the  case  and  the  affidavits  in 
support  of  the  motion  showed  that 
the  nonresident  partner  had  no  prop- 
erty in  the  slate  other  than  the  part- 
nership property,  although  the  motion 
did  not  specifically  state  that  it  was  on 
the  ground  that  his  interest  was  not 
attachable.  Whitfield  v.  Hovey,  30 
S.  Car.  117. 

Prior  Action  Pending. — The  pending 
of  a  prior  action,  in  which  an  attach- 
ment has  been  issued  between  the 
same  parties  for  the  same  cause  of 
action,  is  sufficient  ground  for  the 
discharge  of  a  subsequent  attachment, 
there  being  nothing  to  show  the  ne- 
cessity of  the  second  attachment. 
Smith-Frazer  Boot,  etc.,  Co.  v.  Derse, 
41  Kan.  150.  And  see  Harris  v.  Lin- 
nard,  9  N.  J.  L.  58. 

Suit  Pending  in  Another  State.  — 
Where  the  plaintiff  brought  suit  in 
one  state  for  a  certain  amount  and 
took     security    therefor,    and     then. 


while  the  suit  was  there  pending,  in- 
stituted suit  in  another  state  on  the 
same  and  an  additional  claim,  and  at- 
tached property  of  the  defendant  suf- 
ficient to  cover  both  claims,  it  was 
held  that,  although  an  action  in  one 
state  unsettled  is  no  bar  to  an  action 
on  the  same  claim  in  another,  yet  the 
court  would  take  notice  of  the  pending 
suit,  and  retain  the  attachment  on 
only  so  much  property  as  would  be 
sufficient  to  cover  the  additional 
claim.  Trubee  v.  Alden,  6  Hun  (N. 
Y. )  75.  See  also  article  Another  Suit 
Pending,  Vol.  I.,  p.  762. 

Prior  Suit  in  Federal  Court. — It  is  no 
ground  for  vacating  an  attachment 
that  the  plaintiff's  claim  has  been  de- 
cided adversely  to  him  in  an  action  in 
the  U.  S.  District  Court  between  the 
same  parties.  Davidson  v.  Owens,  5 
Minn.  69.  And  in  Seeley  v.  Missouri, 
etc.,  R.  Co.,  39  Fed.  Rep.  252,  it  was 
held  that  the  fact  that  the  plaintiff, 
before  the  institution  of  the  attach- 
ment suit  in  the  state  court,  had  com- 
menced an  equity  suit  upon  the  same 
cause  of  action  in  the  federal  court, 
which  had  proceeded  to  an  interlocu- 
tory decree  and  an  accounting,  was  not 
sufficient  ground  for  dissolving  the 
attachment,  though  it  was  a  proper 
question  for  consideration  on  the  trial. 

Two  Attachments. — Where  two  at- 
tachments were  issued  upon  the  same 
grounds,  it  was  held  admissible  to  dis- 
solve both  writs  on  a  motion  to  dis- 
solve the  attachment.  Wearne  v. 
France,  3  Wyoming  273. 

1.  Boggs  V.  Bindskoff,  23  111.  66. 
See  also  Rees  v.  Augustine,  24  Mo. 
App.  671;  Hazeltine  v.  Ausherman,  29 
Mo.  App.  451. 

2.  Thus,  where  an  attachment  has 
been  issued  upon  an  affidavit  alleging, 
among  other  things,  that  the  defend- 
ant has  secreted  and  is  about  to 
secrete  his  property,  and  the  motion 
denies  all  the  allegations  except  that 
of  the  secretion,  it  should  be  refused. 
Hornick  Drug  Co.  v.  Lane,  i  S.  Dak. 
129. 
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fact  stated  in  the  affidavit ;  a  general  denial  in  the  usual  form  is 
sufficient.* 

Must  not  put  the  Merits  of  the  Cause  in  Issue. — The  merits  of  the  cause 
cannot  be  questioned  under  an  application  to  dissolve  the  attach- 
ment.* The  defendant  may,  however,  advance  pertinent  facts  to 
explain  how  the  transactions  out  of  which  the  suit  originated 
arose.* 

The  Burden  of  Proof. — Upon  traverse  of  the  grounds  of  attach- 
ment alleged  in  the  affidavit,  the  burden  of  sustaining  the  at- 
tachment   is    upon    the   plaintiff,"*    who    is    therefore    entitled 


And  where  an  affidavit  is  based 
upon  three  distinct  statutory  grounds, 
and,  on  a  motion  to  dissolve,  no  testi- 
mony is  adduced  to  controvert  one  of 
them,  it  is  error  to  dissolve  the  at- 
tachment. Keith  V.  Stetter,  25  Kan. 
100. 

The  Traverse  should  he  a  Complete  De- 
nial.— Thus,  a  plea  which  denies  in 
the  present  tense  the  doing  within  two 
years  of  those  acts  which  are  relied 
upon  as  the  grounds  of  attachment, 
has  been  held  insufficient,  as  it  covers 
only  the  two  years  preceding  the  time 
of  filing,  or  at  most  the  two  years  pre- 
ceding the  day  on  which  it  is  sworn 
to.  McFarland  v.  Claypool,  128  111. 
397.  And  see  Walker  v.  Welch,  13 
111.  674. 

Denial  in  the  Alternative. — Although 
an  affirmation  in  the  alternative  is 
bad,  a  denial  in  the  alternative  is 
good.  Thus,  a  petition  for  a  dissolu- 
tion which  "denies  that  he  [the  de- 
fendant] has  assigned,  disposed  of,  or 
concealed  his  property,"  etc.,  is  suffi- 
cient. Iowa  First  Nat.  Bank  v.  Steele, 
81  Mich.  93. 

1.  Armstrong  v.  Blodgett,  33  Wis. 
284;  Ross  V.  Fowler,  42  Miss.  293. 

But  a  plea  in  an  attachment  founded 
on  an  affidavit  that  the  defendant  is 
removing,  and  about  to  remove,  his 
property  from  the  state,  to  the  injury, 
etc.,  is  defective  where  it  avers  merely 
that  he  is  not  removing  nor  about  re- 
moving his  property.  Walker  z/.  Welch, 

13  111-  674. 

2.  Chouteau  v.  Boughton,  100  Mo. 
406;  Olmstead  v.  Rivers,  9  Neb.  234; 
Foley  V.  Virtue,  8  Abb.  Pr.,  N.  S.  (N. 
Y.  C.  PI.)  407. 

Thus,  a  motion  by  a  junior  attach- 
ing creditor  of  a  foreign  corporation 
to  vacate  the  attachment  of  a  senior 
attaching  creditor  on  affidavit  that  the 
debt  to  the  latter  arose  out  of  a  con- 
tract void  by   the  law  of  the  defend- 


ant's domicile,  was  held  insufficient, 
on  the  ground  that  it  involved  the 
merits  of  the  action.  Johnson  v.  Hard- 
wood Door,  etc.,  Co.  (Supreme  Ct.),  29 
N.  Y.  Supp.  797.  And  see  Quigley  v. 
McEvony,  41  Neb.  73  ;  Kohler  v.  Agas- 
siz,  99  Cal.  9. 

3.  Hamilton  w.  Johnson,  32  Neb.  730. 
Thus,  an   attachment  issued    in   an 

action  to  recover  rent  has  been  held 
subject  to  discharge  on  motion  which 
shows  that  the  rent  is  not  due  and  un- 
paid, as  alleged  in  the  affidavit,  not- 
withstanding a  claim  by  the  plaintiff 
that  such  a  decision  is  really  upon  the 
merits.  Clark  v.  Montfort,  37  Kan. 
756.  "  For,"  said  the  court,  in  Bun- 
drem  v.  Denn,  25  Kan.  430,  "while 
the  court  cannot  inquire  into  the  va- 
lidity or  justice  of  the  cause  of  action, 
yet  it  may  inquire  into  the  truthful- 
ness of  the  grounds  of  attachment  set 
forth  in  the  affidavit,  and  if  this  in- 
quiry incidentally  refers  to  some  0/ 
the  allegations  of  the  petition,  this 
does  not  compel  the  court  to  refuse 
consideration  of  the  motion  or  sus- 
pend the  decision  until  the  final  trial 
of  the  cause." 

4.  Georgia. — Oliver  !».  Wilson,  29  Ga. 
642;  Moore  v.  Brewer  (Ga.,  1894),  21 
S.  E.  Rep.  460;  Kenney  v.  Wallace,  87 
Ga.  724. 

Illinois. — Towle  v.  Lamphere,  8  111. 
App.  399;  Ridgway  v.  Smith,  17  111.  33; 
Jaycox  V.  Wing,  66  111.  182;  Hawkins 
V.  Albright,  70  III.  87. 

Kansas. — Champion  Mach.  Co.  v. 
Updyke,  48  Kan.  404;  Wichita  Whole- 
sale Grocery  Co.  v.  Records,  40  Kan. 
119;  McPike  V.  Atwell,  34  Kan.  142; 
Mitchell  V.  Carney,  41  Kan.  139; 
Becker  v.  Langford,  39  Kan.  35. 

Kentucky. — Talbot  v.  Pierce,  14  B. 
Mon.  (Ky.)  158. 

Michigan.  —  Genesee  County  Sav. 
Bank  v.  Michigan  Barge  Co.,  52  Mich. 
164. 
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to  open  and  close  the  argument  on  the  hearing  of  the  motion.* 
c.  For  Defects  and  Irregularities — By  Motion  the  Most  usuai 
Method. — The  most  usual  mode  of  defeating  an  attachment  which 
has  been  unwarrantably  obtained,  or  under  which  the  proceedings 
are  defective,  is  by  motion  to  quash  or  dissolve  the  attachment.* 
The  power  and  duty  of  the  court  to  inquire  into  the  misuse  and 
abuse  of  its  process  rest  on  ancient  and  established  principles, 
which  are  as  applicable   to  writs  of  attachment  as  to  any  other 

3 


process 

Minnesota. — Jones  v.  Swank,  51 
Minn.  285. 

Nebraska. — Dolan  v.  Armstrong,  35 
Neb.  339. 

Pennsylvania. — Wells  v.  Hogan,  2 
Pa.  Dist.  Rep.  98;  Boyes  v.  Coppin- 
ger,  2  Yeates  (Pa.)  277. 

South  Dakota.  —  Wyman  v.  Wil- 
marth,  i  S.  Dak.  172;  Noyes  v.  Lane, 
I  S.  Dak.  125. 

Utah. — Godbe-Pitts  Drug  Co.  v. 
Allen,  8  Utah  117. 

Virginia.  —  Burruss  v.  Trant,  88  Va. 
9S0;  Wright  V.  Rambo,  21  Gratt.  (Va.) 
158;  Sublett  f.  Wood,  76  Va.  318. 

In  New  Jersey,  where  a  motion  to 
quash  an  attachment  is  supported  by 
affidavits  which,  it  is  claimed,  show 
that  the  attachment  was  illegally 
issued  and  therefore  void,  the  burden 
of  proof  is  on  the  movant.  State  v. 
Quick,  45  N.  J.  L.  308. 

In  Louisiana  some  prima-facie  proof 
must  be  made  by  the  defendant  that 
the  facts  sworn  to  in  the  affidavit  are 
not  true,  in  order  to  throw  the  burden 
of  proof  on  the  plaintiff.  Simons  v. 
Jacobs,  15  La.  Ann.  425;  Brumgard  v. 
Anderson,  16  La.  341;  Offutt  v.  Ed- 
wards, 9  Rob.  (La.)  90. 

Motion  by  Party  Other  than  Defend- 
ant.— Where  a  person  other  than  the 
defendant  moves  to  dissolve  the  at- 
tachment on  the  ground  of  property  or 
interest  therein,  without  denying  the 
truth  of  the  grounds  of  the  attach- 
ment or  alleging  irregularities  in  the 
proceedings,  the  burden  of  proof  is 
upon  him  to  prove  the  allegations  in 
his  motion.  Standard  Implement  Co. 
V.  Parlin,  etc.,  Co.,  51  Kan.  566. 

In  Iowa,  under  section  3016  of  the 
code,  a  third  person  claiming  a  lien 
upon  or  an  interest  in  attached  prop- 
erty does  not  proceed  by  motion  to 
discharge  the  attachment,  but  by  pe- 
tition under  oaih,  setting  forth  the 
facts  upon  which  his  claim  is  founded. 
Ryan  v.  Heenan,  76  Iowa  589;  Tid- 
rick  V.  Sulgrove,  38  Iowa  339. 


1.  Jordan  v.  Dewey,  40  Neb.  639; 
Olds  Wagon  Co.  v.  Benedict,  25  Neb. 
375;  Dolan  V.  Armstrong,  35  Neb.  339; 
Kendall  Boot,  etc.,  Co.  v.  August,  51 
Kan.  53;  McPike  v.  Atwell,  34  Kan. 
142. 

2.  Illinois. — House  v.  Hamilton,  43 
111.  185. 

Iowa. — Brace  v.  Grady,  36  Iowa  352; 
Pittman  v.  Searcey,  8  Iowa  352;  Hol- 
loway  V,  Herryford,  9  Iowa  353. 

Louisiana. — Read  v.  Ware,  2  La. 
Ann.  498;  Slark  v.  Broom,  7  La.  Ann. 
337;    Bonner  v.  Brown,  10  La.   Ann. 

334- 

Maryland. — Lambden  v.  Bowie,  2 
Md.  334;  Clarke  v.  Meixsell,  29  Md. 
221;  Dumay  v.  Sanchez,  71  Md.  508. 

Michigan. — Bower  v.  Town,  12  Mich. 
230. 

New  York. — Morgan  v.  Avery,  7 
Barb.  (N.  Y.)  656;  Dickinson  v.  Ben- 
ham,  12  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
158,  20  How.  Pr.  (N.  Y.)  343,  10  Abb. 
Pr.  (N.  Y.)  390,  19  How.  Pr.  (N.  Y)  410; 
Manice  v.  Gould,  i  Abb.  Pr. ,  N.  S. 
(N.  Y.  Supreme  Ct.)  255;  Brewer  v. 
Tucker,  13  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
76;  Gasheriej'.  Apple,  14  Abb.  Pr.  (N. 
Y.  Super.  Ct.)  64. 

Ohio. — Harrison  v.  King,  9  Ohio  St. 
388. 

Pennsylvania. — Falk  v.  Wurzburger, 
3  Kulp  (Pa.)  321. 

South  Carolina. — Harper  v.  Scuddy, 
I  McMull.  (S.  Car.)  264;  Metts  z/.  Pied- 
mont, etc.,  L.  Ins.  Co.,  17  S.  Car.  120. 

Texas. — Wright  v.  Smith,  19  Tex. 
297;  Messner  v.  Lewis,  20  Tex.  221. 

3.  Branson  v.  Shinn,  13  N.  J.  L.  250. 
See  also  Morgan  v.  Avery,  7  Barb.  (N. 
Y.)656. 

In  the  case  first  cited  an  attachment 
had  been  issued  on  affidavit  of  plain- 
tiff's belief  that  the  defendant  had  ab- 
sconded, and  upon  return  of  the  writ 
the  defendant  moved  to  set  it  aside  on 
affidavits.  It  was  held  that  the  origi- 
nal affidavit  was  not  so  conclusive  on 
the  court  that  it  could  not  inquire  into 
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The  motion  to  quash  or  dissolve  the  attachment  is  in  the  nature 


the  grounds  of  plaintiff's  belief,  and, 
upon  finding  the  allegation  unfounded 
in  fact,  the  attachment  was  set  aside. 
Motion  should  Specify  Grounds  for  Dis- 
solution.— Upon  a  motion  to  dissolve 
an  attachment  because  it  was  irregu- 
larly issued,  the  grounds  for  dis- 
solving it  should  be  specified  in  the 
motion.  Cupit  v.  Park  City  Bank 
(Utah, 1894),  37  Pac.  Rep.  564;  Freeborn 
t'.Glazer,ioCal.337;Blairz/.Cleveland, 
I  Stew.  (Ala.)  421;  Loucks  v.  Edmond- 
son,  i8  Cal.  204;  Vaughn  v.  Dawes,  7 
Mont.  360;  Donnelly  v.  Struven,  63 
Cal.  183;  Ferguson  v.  Smith,  10  Kan. 
396;  Osborne  v.  Robbins,  10  Mich.  277; 
Windt  V.  Banniza,  2  Wash.  147. 

But  where  the  affidavit  upon  which 
the  writ  rests  is  insufficient,  a  motion 
to  quash  should  be  sustained,  even 
though  the  motion  does  not  specifi- 
cally and  with  certainty  point  out  any 
defects  in  the  affidavit.  Fremont  Cul- 
tivator Co.  V.  Fulton,  103  Ind.  393. 
But  see  Marietta  First  Nat.  Bank  v. 
Bushwick  Chemical  Works,  17  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.),  229,  6 
N.  Y.  Supp.  318. 

Affidavit  in  Support  of  Motion. — A 
motion  made  on  information  and  be- 
lief, without  any  affidavit,  to  dissolve 
an  attachment,  the  affidavit  for  which 
is  a  positive  declaration  under  oath  of 
the  facts  therein  alleged, is  insufficient, 
and  it  is  not  error  to  exclude  parol 
testimony  offered  by  the  defendant  in 
support  of  the  motion.  Barnhart  v. 
Foley  (Utah,  1895),  39  Pac.  Rep.  823. 

Notice  of  Motion — New  F^r.^.— Where 
a  motion  to  vacate  is  made  under  the 
New  York  Code  Civ.  Pro.,  section  683, 
and  founded  upon  the  application  and 
proofs  upon  which  the  warrant  was 
granted,  notice  of  the  motion  is  not 
necessary;  but  where  the  motion  is 
made  upon  affidavits,  it  must  be  upon 
notice.  Thalheimer  v.  Hays,  42  Hun 
(N.  Y.)  95.  See  also  Sanborn  v.  Eliza- 
bethport  Mfg.  Co.,  22  How.  Pr.  (N.  Y. 
Supreme  Ct.)  106. 

Service  of  Copy  of  Affidavit.  — In  North 
Carolina  when  the  defendant  in  attach- 
ment moves  to  vacate  the  same  for 
causes  appearing  in  his  affidavit,  it  is 
not  necessary  to  serve  the  plaintiff 
with  a  copy  of  such  affidavit  before 
the  motion  is  made.  Palmer  z/.  Bosher, 
72  N.  Car.  371. 

In  Indiana  the  motion  to  dissolve 
should  be  allowed  only  for  defects  ap- 

3  Encyc.  PI.  &  Pr.— 6. 


parent  on  the  face  of  the  proceedings. 
Cooper  V.  Reeves,  13  Ind.  53.  And 
see  Reed  v.  Buck,  32  W.  N.  C.  (Pa.) 
204. 

Kule  to  Show  Cause.  —  In  Alabama, 
if  an  attachment  is  issued  upon  a 
cause  of  action  not  warranted  by  the 
statute,  the  mode  of  reaching  the  ir- 
regularity is  not  by  a  motion  to  quash 
or  a  plea  in  abatement,  but  by  a  rule 
on  the  plaintiff  to  show  cause  why  the 
attachment  should  not  be  dissolved. 
Jordan  v.  Hazard,  10  Ala.  221;  Fisher 
z/.Consequa,2  Wash.(U.S.)382;  Richz/. 
Thornton,  69  Ala.  473;  Brown  v.  Coats, 

56  Ala.   439  ;     Watson  v.    Auerbach, 

57  Ala.  353;  Dryer  v.  Abercrombie,  57 
Ala.  497;  Johnston  v.  Hannah,  66  Ala. 
127;  Beckwith  v.  Baldwin,  12  Ala.  720; 
Drakford  v.  Turk,  75  Ala.  339;  Gill  v. 
Downs,  26  Ala.  670.  See  also  Poutz  z/. 
Reggio,  26  La.  Ann.  305. 

In  New  Jersey  the  affidavit  of  de- 
fendant as  to  residence  is  not  alone 
sufficient  to  support  a  motion  to  quash, 
but  a  rule  to  show  cause  may  be  ob- 
tained on  it.  Shadduck  v.  Marsh,  21 
N.  J.  L.  434- 

Demurrer  not  the  Proper  Remedy. — 
Defects  in  the  writ  or  want  of  the 
bond  required  (Brace  v.  Grady,  36 
Iowa  352),  or  that  the  petition  for  the 
attachment  does  not  state  sufficient 
ground  therefor,  should  be  raised  by 
motion  to  dissolve,  and  not  by  demur- 
rer. Hunt  V.  Collins,  4  Iowa  56.  And 
see  Tidrick  v.  Sulgrove,  38  Iowa  339; 
Williams  z*.  Walker,  11  Iowa  77;  Brace 
V.  Grady,  36  Iowa  352. 

Appeal. — The  proper  mode  of  obtain- 
ing redress  for  an  irregularity  in  the 
issuing  of  an  attachment  is  not  by  ap- 
peal, but  by  a  special  motion  to  dis- 
solve. Morgan  v.  Avery,  7  Barb.  (N. 
Y.)656. 

Hearing  on  Motion  —  New  York — 
Merits  of  Case. — The  general  rule  is 
that,  on  a  motion  to  vacate  an  attach- 
ment, the  court  will  not  try  the  case 
and  determine  whether  the  plaintiff 
will  ultimately  succeed  or  not.  John- 
son V.  Hardwood  Door,  etc.,  Co.,  79 
Hun  (N.  Y.)407. 

Motion  without  General  Appearance. 
— The  defendant  may  move  to  set  aside 
an  attachment  without  putting  in  a 
general  appearance  in  the  action. 
Manice  v.  Gould,  i  Abb.  Pr.,  N.  S.  (N. 
Y.  Supreme  Ct.)  255. 

Motion  on  Original  Papers. — Where 
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of  a  plea  in  abatement,  and,  if  successful,  has  the  same  effect.* 


an  application  to  set  aside  an  attach- 
ment is  made  on  the  original  papers 
no  further  or  additional  affidavits  can 
be  read  in  support  of  the  attachment. 
Pach  V.  Orr,  15  Civ.  Pro.  Rep.  (Buffalo 
Super.  Ct.)  176;  Smith  v.  Arnold,  33 
Hun  (N.  Y.)  484;  Appleton  v.  Speer 
(Super.  Ct.),  6  N.  Y.  Supp.  511;  Hill  v. 
Bond,  22  How.  Pr.  (N.  Y.  Supreme 
Ct.)  272;  Sutherland  v.  Brodner,  11 
How.  Pr.,  N.  S.  (N.  Y.  Supreme  Ct.) 
188;  Thames,  etc.,  Ins. Co.  v.  Dimmick 
(Supreme  Ct.),  22  N.  Y.  Supp.  1096; 
Trow's  Printing,  etc.,  Co.  v.  Hart,  60 
How.  Pr.  (N.  Y.  C.  PI.)  190.  See  also 
Buhl  V.  Ball,  41  Hun  (N.  Y.)  61. 

It  seems  that  it  is  competent  to  read 
affidavits  showing  any  change  in  the 
relation  and  condition  of  the  parties 
since  the  attachment  was  granted. 
Pach  V.  Orr,  15  Civ.  Pro.  Rep.  (Buffalo 
Super.  Ct.)  176. 

It  is  proper  to  permit  an  affidavit  to 
be  read  identifying  the  affidavits  on 
■which  the  attachment  was  granted. 
Hallock  V.  Van  Camp  (Supreme  Ct.), 
8  N.  Y.  Supp.  588. 

When  the  motion  is  based  on  the 
original  papers  alone,  the  statements 
in  the  affidavit  for  attachment  will  be 
taken  as  true,  and  if  they  establish  a 
friina-facie  case  sufficient  to  support 
the  warrant,  in  the  absence  of  any 
satisfactory  answer  or  explanation  it 
should  not  be  set  aside.  Rothschild  f. 
Mooney  (Supreme  Ct,),  36  N.  Y.  St. 
Rep.  565. 

Waiver  of  Objection. — Where,  upon 
motion  to  restore  an  attachment  va- 
cated upon  the  original  papers,  the 
attachment  debtor  did  not  object  to 
the  reading  of  affidavits  by  the  moving 
party,  it  was  held  that  he  could  not 
raise  the  objection  on  appeal.  Pach  v. 
Orr,  15  Civ.  Pro.  Rep.  (Buffalo  Super. 
Ct.)  176;  Godfrey  v.  Godfrey,  75  N. 
Y.  434. 

Motion  on  New  Papers. — But  where 
the  application  to  vacate  the  attach- 
ment is  made  upon  new  papers,  the 
plaintiff  may  upon  the  hearing  read 
affidavits  in  support  of  it.  Hill  v. 
Bond,  22  How.  Pr.  (N.  Y.  Supreme 
Ct.)  272;  Pach  V.  Orr,  15  Civ.  Pro. 
Rep.  (Buffalo  Super.  Ct.)  176;  New 
York,  etc.,  Bank  v.  Codd,  11  How. 
Pr.  (N.  Y.  Supreme  Ct.)  221. 

A  motion  made  upon  the  original  af- 
fidavits and  also  upon  the  verified 
complaint   will   let   in  additional  affi- 


davits in  support  of  the  attachment. 
Ives  V.  Holden,  14  Hun  (N.  Y.)  402. 

In  Ohio,  on  the  hearing  of  a  motion 
to  discharge  an  attachment  by  a  jus- 
tice of  the  peace,  if  the  motion  be  sup- 
ported by  affidavits,  counter  aflSdavits 
may  also  be  considered;  and  this  rule 
applies  where  the  property  attached 
is  the  personal  earnings  of  the  debtor, 
claimed  by  him  to  be  necessary  to  the 
support  of  his  family.  Baer  v.  Otto, 
34  Ohio  St.  II. 

In  North  Carolina,  upon  a  motion  to 
vacate  a  warrant  of  attachment  the 
court  may  consider  affidavits  and  any 
other  proper  evidence  adduced  by  the 
respective  parties  to  establish  or  con- 
trovert the  allegations  of  the  affidavit 
upon  which  the  warrant  issued,  and  its 
findings  of  fact  upon  the  same  are  con- 
clusive. Hale  V.  Richardson,  89  N. 
Car.  62. 

In  Iowa,  on  motion  to  discharge  an 
attachment  (because  the  property  was 
exempt)  no  pleading  controverting  the 
motion  is  required  or  allowed.  See 
Joyce  V.  Miller,  59  Iowa  761,  where  an 
answer  was  struck  from  the  files. 

In  South  Carolina  the  code  provides 
that  if  application  to  discharge  an  at- 
tachment be  based  upon  affidavits  on 
the  part  of  the  defendant,  but  not 
otherwise,  the  plaintiff  may  oppose  the 
same  by  affidavits  or  other  proofs;  but 
it  has  been  held  that  "this  manifestly 
means  that  the  plaintiff  may  by  affi- 
davits contradict  or  rebut  the  state- 
ments in  the  affidavits  submitted  by 
the  defendant,  and  not  that  he  may 
state  new  facts — make  a  new  case." 
Myers  v.  Whiteheart,  24  S.  Car.  196. 

1.   Vaughn  v.  Dawes,  7  Mont.  360. 

In  North  Carolina  it  was  early  held 
that  the  proper  remedy  for  irregulari- 
ties and  wrongful  issue  of  attachment 
is  by  plea  in  abatement,  and  not  by 
motion  to  quash.  Evans  v.  Andrews, 
7  Jones  (N.  Car.)  117;  Cheny  v.  Nel- 
son, 7  Jones  (N.  Car.)  141.  But  now 
see  Clark  v.  Clark,  64  N.  Car.  150; 
Hale  V.  Richardson,  89  N.  Car.  62. 

In  Alabama  the  procedure  for  tak- 
ing advantage  of  a  failure  to  file  an 
affidavit  or  a  bond  in  an  attachment 
suit  is  by  plea  in  abatement,  and  not 
by  motion.  Free  v.  Howard,  44  Ala. 
195;  Free  v.  Hukill,  44  Ala.  197.  And 
see  Kirkman  v.  Patton,  19  Ala.  32; 
Jones  V.  Pope,  6  Ala.  154;  Horton  m 
V.    Miller,    84    Ala.    537;    Wright    v.        ji 
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Appearance  and  Pleading  &  "Waiver  of  Irregularities. — Where  the  defend- 
ant appears  and  denies  the  allegations  of  a  defective  affidavit,  and 
tries  it  as  if  it  were  legal  in  its  terms,  and  goes  into  a  trial  of  the 
issue  made  by  himself  as  to  the  ground  of  the  attachment,  thereby 
getting  all  the  benefit  that  he  could  have  had  if  the  affidavit  had 
been  in  strict  conformity  to  law,  and  the  result  of  the  trial  is 
adverse  to  him,  he  cannot  obtain  a  reversal  of  the  judgment 
because  of  the  defect  in  the  affidavit.* 

d.  By  Release  of  Attorney. — It  has  been  held  that  an  at- 
torney at  law  who  has  control  of  a  suit  has  control  of  the  remedy 
and  the  proceedings  connected  therewith,  and  may  release  an  at- 
tachment of  real  or  personal  property,  and  that  such  release  will 


\ 


Snedecor,  46  Ala.  92;  Johnston  v. 
Hannah,  66  Ala.  127;  Burt  v.  Parish, 
9  Ala.  211;  Lowry  v.  Stowe,  7  Port. 
(Ala.)  483;  Fleming  v.  Burge,  6  Ala. 
373;  Conklin  v.  Harris,  5  Ala.  213; 
Scott  V.  Macy,  3  Ala.  250;  Planters', 
etc.,  Bank  v.  Andrews,  8  Port.  (Ala.) 
404;  Hall  V.  Brazleton,  46  Ala.  359; 
Murphy  v.  Egger,  59  Ala.  639;  Tom- 
mey  v.  Gamble,  66  Ala.  469. 

In  Wyoming  the  validity  of  an  at- 
tachment is  tried  by  motion  to  dis- 
charge supported  by  affidavits  or  oral 
evidence,  and  not  by  plea.  Wearne  v. 
France,  3  Wyoming  273;  Cheyenne 
First  Nat.  Bank  v.  Swan,  3  Wyoming 

356- 

In  Kansas  the  only  procedure  pre- 
scribed by  statute  for  the  discharge  of 
an  attachment  is  by  motion  and  upon 
reasonable  notice  (Civ.  Code,  §  528). 
No  affidavit  or  verification  of  the  mo- 
tion is  required  by  the  statute,  nor  has 
it  ever  been  held  that  the  filing  of  an 
affidavit  or  the  verification  of  a  mo- 
tion was  essential  to  the  raising  of  an 
issue.  Kendall  Boot,  etc.,  Co.  v.  Au- 
gust, 51  Kan.  53. 

Where  the  defendant  files  affidavits' 
in  support  of  his  motion,  it  is  not 
error  to  permit  the  plaintiff  to  file 
affidavits  in  support  of  the  attach- 
ment.    Johnson  v.    Laughlin,  7   Kan. 

359 

In  Michigan  the  only  mode  by  which 
a  defendant  in  attachment  can  contest 
the  truth  of  the  facts  stated  in  the  affi- 
davit upon  which  the  attachment  was 
issued  is  by  an  application  under  the 
statute  for  a  dissolution  of  the  attach- 
ment. He  cannot  put  the  facts  stated 
in  the  affidavit  in  issue  by  plea  in 
abatement.  Bower  v.  Town,  12  Mich. 
230.  This  application  must  state  the 
reasons  for  the  dissolution  of  the  at- 


tachment, Osborne  v.  Robbins,  10 
Mich.  277;  should  show  that  the  de- 
fendant's property  was  attached,  de- 
scribing it,  Osborne  v.  Robbins,  10 
Mich.  277;  Nelson  v.  Hyde,  10  Mich. 
521;  and  must  be  verified  by  oath, 
Osborne  v.  Robbins,  10  Mich.  277. 
Unless  the  application  for  dissolution 
is  followed  with  the  proper  citation, 
the  whole  proceeding  is  void.  Pear- 
son V.  Creslin,  16  Mich.  281. 

Effect  of  Sustaining  Flea  in  Abatement. 
— In  Arkansas,  on  sustaining  a  plea  in 
abatement  of  the  writ  and  declaration 
in  a  proceeding  by  attachment  for  in- 
sufficiency of  the  affidavit,  the  proper 
judgment  is  to  abate  the  entire  suit. 
Hellman  v.  Fowler,  24  Ark.  235. 

So  in  Illinois.  Lawrence  v.  Sted- 
man,  49  111.  270. 

1.  Ryon  V.  Bean,  2  Mete.  (Ky.)  137; 
De  Stafford  v.  Gartley,  15  Colo.  32  ; 
Gunn  Hardware  Co.  v.  Denison,  83 
Mich.  40;  Hillyer  v.  Biglow,  47  Kan. 
473;  Norton  v.  Dow,  10  111.  459;  Hod- 
son  V.  Tootle,  28  Kan.  317.  See  also 
article  Appearances,  XI.  Attackment, 
Vol.  II.,  p.  608. 

In  Indian  Territory,  under  the  pro- 
visions of  Mansf.  Dig.,  sections  381, 
383,  a  defendant's  motion  to  vacate  an 
attachment  is  not  waived  by  subse- 
quently filing  affidavits  denying  the 
truth  of  the  allegations  of  fact  con- 
tained in  the  affidavit  for  attachment; 
but  after  this  issue  of  fact  has  been 
tried  his  motion  maybe  decided  in  the 
iight  of  the  result  reached  in  the  trial 
of  such  issue.  Salmon  v.  Mills,  4  U.  S. 
App.  lor,  49  Fed.  Rep.  333. 

Effect  of  not  Moving  to  Dissolve. — A 
failure  to  move  to  dissolve  waives  all 
irregularities.  Dunn  v.  Crocker,  22 
Ind.  324;  Spalding  v.  Simms,4  Mete. 
(Ky.)  285. 
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bind  his  client  as  between  the  latter  and  a  party  purchasing  or 
taking  a  mortgage  on  the  faith  of  such  release.* 

5.  Dissolution  by  Giving  Bond — a.  Bail  Bond. — It  is  generally- 
provided  by  statute  that  the  attached  property  may  be  discharged 
from  the  attachment  lien  by  executing  in  favor  of  the  plaintiff,  or,, 
in  some  states,  the  officer  who  executes  the  attachment,  a  bond, 
with  sufficient  security,  conditioned  upon  the  faithful  perform- 
ance of  whatever  judgment  shall  be  rendered  in  the  action.* 

Plaintiffs  Privilege. — Unless  expressly  otherwise  provided  by  stat- 
ute, the  right  to  give  the  bond  belongs  to  the  defendant  alone^ 
and  as  with  him  it  is  a  privilege  conferred,  and  not  a  duty  en- 
joined, the  plaintiff  may  never  complain  that  it  has  not  been- 
given. ^ 

Effect  of  Bond. — The  effect  of  the  execution  of  a  sufficient  bond 
is  to  completely  dissolve  the  attachment  and  reduce  the  action 
to  the  level  of  an  ordinary  suit  begun  by  summons,*  and  in  some 

1.  Benson  v.  Carr,  73  Me.  76.  Commonwealth   Ins.   Co.,  15  S.   &  R. 

2.  See  Taylor  v.  Taylor,  3  Bush 
(Ky.)  118;  Campbell  v.  Morris,  3  Har. 
&  M.  (Md.)  535;  Barr  v.  Perry,  3  Gill 
(Md.)  313;  Dickerson  v.  Simms,  i  N. 
J.  L.  igg;  Anonymous,  10  N.  J.  L.  60; 
Borden  v.  American  Surety  Co.,  2  Pa. 
Dist.  Rep.  245;  Hailman  v.  Wilson,  i 
Pa.  L.  J.  189;  Duffy  v.  Owings,  i  Pa. 
L-  J.  33;  Jones  v.  Peasley,  3  Greene 
(Iowa)   52;   Selz   v.    Belden,  48   Iowa 

451- 

Omly  a  Statutory  Bond  will  dissolve 
an  attachment.  Moore  v.  Allen,  55 
Ga.  67. 

One  Undertaking  will  not  be  sufficient 
to  discharge  two  attachments  issued 
in  separate  actions.  Walton  v.  Daly, 
17  Hun  (N.  Y.)  601. 

Certiorari  and  Bond. — By  suing  out  a 
writ  of  certiorari  and  giving  bond  an 
attachment  is  dissolved.  Vanderhoof 
V.  Prendergast,  94  Mich.  18,  citing 
Bushey  v.  Raths,  45  Mich.  185,  also 
explaining  Treat  v.  Dunham,  74  Mich. 
114. 

Order  of  Court  not  Necessary. — Under 
General  Statutes,  upon  due  approval 
and  filing  of  a  bond,  the  attachment  is 
by  law  dissolved  without  any  order  of 
court  to  that  effect.  O'Hare  v.  Down- 
ing, 130  Mass.  16. 

Security  Insufficient. — The  giving  of 
the  bond  will  be  no  bar  to  the  issuing 
of  another  attachment  where  it  ap- 
pears that  the  surety  is  insolvent  and 
the  security  insufficient.  Stewart  v. 
Dobbs,  39  Ga.  82. 

Foreign  Corporation. — An  attachment 
against  a  foreign  corporation  may  be 
dissolved  by  giving  bail.     Bushel  v. 


Commonwealth 
(Pa.)  173. 

Garnished  Property  may  be  released 
by  giving  bond.  Woodward  v.  Adams, 
9  Iowa  474.  See  article  Garnishment. 

3.  Hughes  V,  Klingender,  14  La. 
Ann.  52;  Kling  v.  Childs,  30  Minn.. 
366. 

Privilege,  not  a  Duty. — Watson  v. 
Kennedy,  8  La.  Ann.  280;  Clark  v. 
Wilson,  14  R.  I.  13. 

Who  may  Give  Bond — Persons  in  Pos- 
session. —  Parties  who  do  not  show 
themselves  to  have  been  in  actual  or 
constructive  possession  of  attached 
property  as  owners  will  not  be  allowed 
to  bond  it.  Letchford  v.  Jacobs,  17 
La.  Ann.  79. 

Joint  Debtors. — Where  the  property 
of  both  and  each  of  two  joint  debtors 
has  been  attached,  bail  must  be  given 
for  both  in  order  to  obtain  the  release 
of  the  property  of  either.  Magee  v. 
Callan,  4  Cranch  (C.  C.)  251. 

Custom  of  London. — "  By  the  cus- 
tom of  London,  from  which  our  usage 
is  in  a  great  measure  derived,  *  *  * 
his  [the  plaintiff's]  whole  claim  against 
the  funds  in  the  hands  of  the  garnishee 
may  be  defeated  by  the  entry  of  bail  to 
the  action.  Bail  may  be  entered  by  the 
garnishee  at  any  time  before  satisfac- 
tion acknowledged,  or  even  by  a  fourth 
person,  who  may  be  interested  as  as- 
signee of  the  debt  owing  by  the  gar- 
nishee to  the  defendant  in  the  attach- 
ment. Loud.  260,  277;  I  Com.  Dig. 
584;  Serg.  on  Attach.  131."  Per  Lewis,, 
J.,  in  Jackson's  Appeal,  2  Grant's  Cas. 
(Pa.)  407. 

4.  Albany  City  Ins.  Co.  z/.  Whitney,, 
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states  this  result  will  obtain  even  though  it  is  not  expressly  so 
provided  by  statute.* 

Time  for  Giving  Bond. — Ordinarily  the  discharge  of  the  property 
may  be  obtained  by  giving  the  bond  at  any  time  before  judg- 
ment.^ 

Discharging  Part  of  Property. — And  a  part  as  well  as  the  whole  of  the 
property  may  be  discharged  by  giving  a  proportionately  sufficient 
undertaking.* 

When  Bond  Void. — Upon  the  vacation  of  the  attachment  the  bond 
will  be  rendered  void,*  and  a  bond  given  to  dissolve  an  attach- 
ment illegally  issued  will  likewise  be  void.* 


70  Pa.  St.  248;  People  v.  Cameron,  7 
111.  468;  Hill  V.  Harding,  93  111.  77; 
Morrison  v.  Alphin,  23  Ark.  136;  Shir- 
ley V.  Byrnes,  34  Tex.  625;  Bunneman 
V.  Wagner,  16  Oregon  433.  See  Myers 
V.  Smith,  29  Ohio  St.  120;  Philips  v. 
Hines,   33    Miss.    163;   Drake  Attach. 

§317. 

The  obligation  created  by  the  bond 
may  be  enforced  by  an  assignee  of  the 
plaintiff  for  the  benefit  of  creditors. 
Slosson  V.  Ferguson,  31  Minn.  448. 

Eflfect  as  Notice. — The  defendant  by 
entering  into  bond  and  releasing  the 
attachment  has  notice  of  the  pendency 
of  the  suit,  and  is  bound  to  appear  and 
answer  to  the  action,  or  suffer  judg- 
ment by  default  upon  the  calling  of 
the  case,  according  to  the  practice 
of  the  court.  Shields  v.  Barden,  6 
Ark.  459. 

Appeal  from  Order  of  Discharge. — In 
Minnesota  an  order  discharging  an  at- 
tachment upon  a  bond  given  as  secur- 
it)'^  in  place  of  the  attachment  is  ap- 
pealable. Gale  V.  Seifert,  39  Minn. 
171.  See,  generally,  article  Appeals, 
Vol.  II.,  p.  119. 

Estoppel. — When  parties  intervene 
and  bond  property  attached,  they  are 
estopped  from  denying  that  there  is 
any  property  attached.  Frost  z^.  White, 
14  La.  Ann.  136. 

1.  Fifer;.  Clarke,  3  McCord(S.  Car.) 
347;  Reynolds  v.  Jordan,  19  Ga.  436; 
Drake  Attach.  §  317. 

2.  Garrett  f.  Tinnen,  7  How.  (Miss.) 

465. 

But  not  after  final  judgment.  Wood- 
ward V.  Witascheck,  38  Kan.  760. 

In  Delaware  in  cases  of  foreign  at- 
tachment the  defendant  was  allowed 
to  dissolve  the  attachment  by  entering 
special  bail  at  any  time  during  the 
second  term.  Blaney  v.  Randel,  3 
Harr.  (Del.)  546. 


In  Louisiana  after  sale  of  the  prop- 
erty attached  a  release  of  the  pro- 
ceeds may  be  obtained  by  giving  bond. 
State  V.  Richardson,  37  La.  Ann.   261. 

3.  Ellsworth  v.  Scott,  3  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  9.  But  see  Royal 
Ins.  Co.  V.  Noble,  5  Abb.  Pr.,  N.  S. 
(N.  Y.  C.  PL)  54. 

Attachment  of  Land  and  Crop.  —  In 
Louisiana,  where  the  land  and  crop  of 
a  defendant  were  attached,  he  was 
allowed  to  obtain  a  release  of  the  lat- 
ter by  giving  sufficient  bond  therefor, 
while  leaving  the  former  subject  to 
the  attachment.  "We  can  see  no 
reason  why  the  defendant  should 
not  be  permitted  to  release  any  part 
of  the  property  attached  when  he 
gives  a  sufficient  bond,  exceeding,  by 
one  half,  its  value.  Such  a  bond  is  a 
sufficient  substitute  for  the  property 
released,  while  for  any  surplus  of  the 
judgment  the  remaining  property  is 
retained  in  the  sheriff's  hands.  The 
suggested  difficulty  of  the  defendant's 
substituting,  for  the  property,  a  mul- 
titude of  small  bonds,  is  purely  imagi- 
nary, because  motiveless,  and  in  view 
of  the  summary  proceeding  provided 
for  the  enforcement  of  such  bonds, 
could  serve  no  purpose  except  to  mulct 
the  defendant  and  his  sureties  in 
heavier  costs.  *  *  *  We  will  not  say 
that  there  might  not  be  cases  in  which 
«uch  a  right  might  be  properly  denied 
or  restricted,  as  where  the  part  sought 
to  be  released  is  so  essentially  con- 
nected with  the  rest  that  its  severance 
would  greatly  impair  the  value  of  the 
residue."  Per  Fenner,  J.,  in  Lallande 
V.  Crandell,  38  La.  Ann.  192. 

4.  Bildersee  v.  Aden,  10  Abb.  Pr., 
N.  S.  (N.  Y.  Supreme  Ct.),  163;  Fer- 
nan  v.  Butcher,  113  Pa.  St.  292.  See 
Ferguson  v.  Glidewell,  48  Ark.  195. 

5.  Shevlin  v.  Whelen.  41  Wis.   88; 
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Whether  the  Execution  of  the  Bond  will  be  a  Bar  to  a  Subsequent  Motion  to  Dis- 
solve the  attachment  is  a  question  which  has  been  by  no 
means  uniformly  decided  in  the  several  states.  In  Arkattsas, 
Georgia,  Idaho,  Louisiana,  New  York,  Ohio,  and  South  Carolina 
the  motion  may  be  made  although  the  bond  has  been  given  ;*  but 
in  Illinois,  Iowa,  Kansas,  Kentucky,  MicJiigan,  Minnesota,  Missis- 
sippi, Missouri,  North  Dakota,  Oregon,  South  Dakota,  Texas, 
Wisconsin,  and  the  Supreme  Court  of  the  United  States  it  is  held 
that,  as  the  execution  of  the  bond  annihilates  the  attachment,  it 
would  be  a  useless  act  for  the  court  to  thereafter  dissolve  it,  as 
there  is  nothing  to  dissolve.* 

b.  Delivery  Bond. — Care  must  be  taken  to  distinguish  be- 
tween the  bond  just   described  and    its  operation  and    a  mere 


Bruce  v.  Conyers,  54  Ga.  678;  Pacific 
Nat.  Bank  v.  Mixter,  124  U.  S.  721; 
Butler  V.  Coleman,  124  U.  S.   721. 

Where  no  aflSdavit  or  attachment 
bond  has  been  given,  and  no  order  of 
attachment  issued,  a  bond  given  by  the 
defendant  to  perform  the  judgment  in 
the  suit  is  void.  Williams  v.  Ship- 
with,  34  Ark.  529. 

1.  Arkansas. — Lehman  v.  Berdin,  5 
Dill.  (U.  S.)  340,  citing  Delano  z/.  Ken- 
nedy, 5  Ark.  457;  Childress  z'.  Fowler, 
9  Ark.  159;  Ward  v.  Carlton,  26  Ark. 
662. 

But  giving  a  bond  to  discharge 
the  property  will  be  a  waiver  of  the 
right  to  move  to  vacate  the  attach- 
ment on  the  ground  that  the  attached 
property  was  not  liable.  Morrison  v. 
Alphin,  23  Ark.  136. 

Georgia. — Bruce  v.  Conyers,  54  Ga. 
678.     See  Black  v.  Scanlon,  48  Ga.  12. 

Idaho. — Glidden  v.  Whittier,  46  Fed. 
Rep.  437. 

Louisiana. — Myers  v.  Perry,  i  La. 
Ann.  372;  Brinegar  v.  GrifBn,  2  La. 
Ann.  154;  Savage  v.  Voorhies,  13  La. 
Ann.  549;  Avet  v.  Albo,  21  La.  Ann. 
349.  See  also  Pailhes  v.  Roux,  14  La. 
82;  Baker  v.  Hunt,  i  Martin  (La.)  194; 
Quine  v.  Mayes.  2  Rob.  (La.)  512. 

New  York. — Dusseldorf  v.  Redlich, 
16  Hun  (N.  Y.)  624;  Garbutt  v.  Hanff, 
15  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  189; 
Bowen  v.  Medina  First  Nat.  Bank,  34 
How.  Pr.  (N.  Y.  Supreme  Ct.)  408; 
Claflin  V.  Baere,  57  How.  Pr.  (N.  Y. 
Supreme  Ct.)  78;  Rowles  v.  Hoare,  61 
Barb.  (N.  Y.)  266. 

Ohio. — See  Fortman  v.  Rottier,  8 
Ohio  St.  553;  Alexander  v.  Jacoby,  23 
Ohio  St.  358. 

South  Carolina. — Bates  v.  Killian,  17 
S.  Car.  553. 


77. 


Illinois. — Hill  v.  Harding,  93  111. 
Burgett,   ID  Iowa 
Ent,    18 


Iowa. — Austin 
302. 

Kansas. — See    Endress 
Kan.  236. 

Kentucky.  —  Hazebrigg  v.  Donald- 
son, 2  Mete.  (Ky.)445;  Inmanz/.  Strat- 
ton,  4  Bush  (Ky.)  445. 

Michigan. — Paddock  v.  Matthews,  3 
Mich.  18. 

But  the  giving  by  a  third  party  of  a 
bond  to  secure  the  release  of  property 
which  has  been  attached  in  his  hands 
will  not  preclude  a  defendant  not  a 
party  to  the  bond  from  moving  to 
quash  the  writ.  Pierce  v.  Johnson, 
93  Mich.  125;  Ripon  Knitting  Works 
V.  Johnson,  93  Mich.  129. 

Minnesota. — Rachelman  v.  Skinner, 
46  Minn.  196. 

Mississippi. — Wharton  v.  Conger,  9 
Smed.  &  M.  (Miss.)  510. 

Missouri. — Payne  v.  Snell,3  Mo.  289. 

North  Dakota. — Fox  v.  Mackenzie, 
I  N.  Dak.  298. 

Oregon. — Bunneman  v.  Wagner,  16 
Oregon  433. 

South  Dakota.  —  McLaughlin  v. 
Wheeler,  i  S.  Dak.  497. 

But  it  seems  that  an  order  for  dis- 
solution made  by  the  court  in  such 
case  would  be  only  voidable.  Wyman 
V.  Hallock  (S.  Dak.,  1893),  57  N.  W. 
Rep.  197. 

Texas. — See  Kennedy  v.  Morrison, 
31  Tex.  207. 

Wisconsin. — Dierolf  v.  Winterfield, 
24  Wis.  143.  See  Shevlin  v.  Whelen, 
41  Wis.  88. 

United  States  Supreme  Court. — Barry 
V.  Foyles,  i  Pet.  (U.  S.)  311.  See 
Huff  V.  Hutchinson,  14  How.  (U.  S.) 
586;  Butler  V.  Coleman,  124  U,  S.  721. 
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delivery  bond,  by  the  execution  of  which  latter  the  attached 
property  is  replevied  from  the  sheriff,  but  still  remains,  in  legal 
contemplation,  in  custodia  legis,  the  bond  being  generally  con- 
ditioned for  the  return  of  the  property  to  the  officer  when  legally 
demanded.  Its  execution  does  not  effect  a  dissolution  of  the 
attachment,*  nor  will  it  be  a  bar  to  a  subsequent  motion  to 
dissolve.* 

6.  Causes  of  Dissolution  Arising  Subsequent  to  the  Attachment — 
a.  Bankruptcy  or  Insolvency  of  the  Defendant. — Under 
the  Federal  Bankruptcy  Act  an  adjudication  in  bankruptcy  and 
assignment  of  the  bankrupt's  estate  ipso  facto  dissolved  an  attach- 
ment issued  not  more  than  four  months  prior  to  the  institution  of 
the  proceedings  in  bankruptcy ;  ^  and  no  order  of  dissolution  by 


1.  People  V.  Cameron,  7  III.  468; 
Gass  V.  Williams,  46  Ind.  253;  Aller- 
ton  V.  Eldridge,  56  Iowa  709;  Bell  v. 
Pearce,  i  B.  Mon.  (Ky.)  73;  Kane  v. 
Pilcher,  7  B.  Mon.  (Ky.)  652;  Bell  v. 
Western  River  Imp.,  etc.,  Co.,  3  Mete. 
(Ky.)  558;  Perry  v.  Somerby,  57  Me. 
552;  Tyler  v.  Safford,  24  Kan.  580,  cit- 
ing Rutledge  v.  Corbin,  10  Ohio  St. 
478;  Jones  V.  Jones,  38  Mo.  429;  Drake 
on  Attachments,  §§  331-340.  See 
Schuyler  v.  Sylvester,  28  N.  J.  L.  487. 

Surrender  of  Person. — In  Illinois  the 
filing  by  the  defendant  of  a  bond  with 
sureties  conditioned  to  surrender  his 
person  will  not  be  sufficient  to  obtain 
a  dissolution  of  an  attachment.  Peo- 
ple V.  Cameron,  7  111.  468. 

Costs. — On  giving  a  delivery  bond  the 
defendant  is  entitled  to  recover  the 
attached  property  without  first  pay- 
ing the  costs  incurred  for  keeping  it. 
Milburn  v.   Marlow,  4  Greene  (Iowa) 

17- 

On  the  Dissolution  of  an  attachment 
the  delivery  bond  is  rendered  void. 
Gass  V.  Williams,  46  Ind.  253. 

2.  Montague  v.  Gaddis,  37  Miss. 
453;  Tyler  v.  Safford,  24  Kan.  580; 
Hilton  V.  Ross,  9  Neb.  406;  Wilson  v. 
Sheperd,  15  Neb.  15;  Claflin  v.  Steen- 
bock,  18  Gratt.  (Va.)  842.  See  Aller- 
ton  V.  Eldridge,  56  Iowa  709.  Contra, 
New  Haven  Lumber  Co.  v.  Raymond, 
76  Iowa  225;  J.  I.  Case  Threshing 
Mach.  Co.  V.  Merrill.  68  Iowa  540. 

3.  See  Weisenfeld  v.  Mispelhorn, 
5  W.  Va.  46;  Matter  of  Nelson,  9  Ben. 
(U.  S.)  238;  Matter  of  Hull,  14  Blatchf. 
(U.  S.)  257,  18  Nat.  Bankr.  Reg.  i; 
Taylor  f.  Whitefield  Lumber  Co.,  58 
N.  H.  369;  Barker  v.  McLeod,  14  Nev. 
148. 

Property  Exempt. — The  fact  that  the 
property  attached  was  exempt  under 


the  Bankrupt  Law  did  not  prevent  the 
dissolution.  Wooster  v.  Bullock,  52 
Vt.  48. 

Adjudication  of  Bankruptcy. — The  at- 
tachment was  not  dissolved  by  the 
mere  institution  of  the  proceedings  in 
bankruptcy,  but  only  by  an  assign- 
ment to  an  assignee  after  an  adjudica- 
tion of  bankruptcy.  Cunningham  v. 
Hall,  69  Me.  353;  J^e  Badenheim,  15 
Nat.  Bankr.  Reg.  370;  Sage  v.  Heller, 
124  Mass.  213,  citing  Hampton  v. 
Rouse.  22  Wall.  (U.  S.)  263;  In  re 
Clapp,  2  Low.  (U.  S.)  468;  In  re  Scott, 
15  Nat.  Bankr.  Reg.  73;  In  re  Shields, 
4  Dill.  (U.  S.)  588;  Mixer  v.  Excelsior 
Oil,  etc.,  Co.,  65  N.  Car.  552;  Tichenor 
V.  Coggins,  8  Oregon  271;  Haley  v, 
Thurston,  60  N.  H.  204;  Cutter  v.  Gay, 
8  Allen  (Mass.)  134;  Ex  p.  Jones,  L. 
R.,  10  Ch.  663;  In  re  Bestwick,  2  Ch. 
Div.  485,  affirming  I  Ch.  Div.  702. 
See  Sullivan  v.  Langley,  124  Mass. 
264;  Golsan  v.  Powell,  32  La.  Ann. 
521. 

Composition  Proceedings. — An  attach- 
ment was  dissolved  by  the  appoint- 
ment within  the  time  of  assignees  in 
bankruptcy,  although  a  composition 
assented  to  by  the  creditors  before  the 
appointment  of  the  assignees  was  sub- 
sequently carried  into  effect.  But  if 
the  composition  proceedings  had  been 
perfected  before  the  assignment,  the 
attachment  would  not  have  been  dis- 
solved. Cromwell  v.  Gallup,  17  Hun 
(N.  Y.)  49,  citing  Matter  of  Clapp,  14 
Nat.  Bankr.  Reg.  191 ;  In  re  Lytle,  14 
Nat.  Bankr.  Reg.  457. 

Conveyance  under  Section  5103. — An 
attachment  was  as  effectually  dis- 
solved when  a  conveyance  of  a  bank- 
rupt's estate  was  made  by  the  bank- 
rupt to  trustees,  under  section  5103,  as 
when    made    by   the   register   to   as- 
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the  court  was  necessary  to  accomplish  such  dissolution.* 

But  attachm&nts  issued  more  than  four  months  previous  to  the 

proceedings  were  not  affected  thereby,*  and  the  act  related  to 

attachments  on  mesne  process  only,  not  on  final  process.* 

Insolvency. — In  Massachusetts  an  assignment  under  the  Insolvent 

Act  will  dissolve  an  attachment  previously  issued ;  ^  and  in  some 


signees  in  bankruptcy  under  section 
5044.  Moors  V.  Albro,  129  Mass.  g, 
citing  In  re  Williams,  2  Nat.  Bankr. 
Reg.  230,  decided  by  Judge  Shipman  in 
the  U.  S.  District  Court  for  Connecti- 
cut, and  Weybosset  Bank  v.  Borden 
City  Mills,  decided  by  Judges  Lowell 
and  Knowles  in  the  U.  S.  Circuit  Court 
for  the  District  of  Rhode  Island,  at 
May  term,  1879. 

PlaintiiF  Filing  Claim  in  Bankruptcy 
Proceedings. — A  plaintiff  in  attachment 
was  held  to  waive  his  attachment  by 
filing  his  claim  in  bankruptcy  proceed- 
ings begun  by  the  defendant.  Bowley 
V.  Bowley,  41  Me.  542. 

Attachment  Followed  by  Judgment. — 
Where  an  attachment  has  been  fol- 
lowed by  judgment  and  execution,  and 
an  order  for  the  sale  of  the  property 
has  been  issued  thereon,  a  subsequent 
filing  of  bankruptcy  proceedings  will 
not  vacate  the  attachment.  Hudson 
V.  Adams,  18  Nat.  Bankr.  Reg.  102. 
Nor  will  the  attachment  be  vacated 
where  judgment  has  simply  been  re- 
covered, with  order  of  sale  of  the 
property,  without  issue  of  execution 
thereon.  Shelley  v.  Elliston,  18  Nat. 
Bankr.  Reg.  375. 

Incomplete  Schedule  of  Property. — 
Where  debtors,  contemplating  bank- 
ruptcy, made  fraudulent  assignments 
of  portions  of  their  property  which 
were  afterwards  attached  by  certain 
creditors,  and  within  four  months  the 
debtors  filed  a  petition  in  bankruptcy, 
but  failed  to  include  in  their  schedule 
of  property  the  portions  fraudulently 
assigned,  and  the  attaching  creditors 
carried  on  an  expensive  litigation  for 
more  than  three  years,  finally  winning 
their  attachment  suits,  in  which  the 
trustees  in  bankruptcy  had  never  in- 
tervened, it  was  held  that  the  attach- 
ments were  not  dissolved  by  the  bank- 
ruptcy proceedings.  Jacobson  v. 
Sims,  60  Ala.  185. 

1.  King  V.  Loudon,  53  Ga.  64;  Duf- 
field  V.  Horton,  73  N.  Y.  219;  Tichenor 
V.  Coggins,  8  Oregon  271;  Sullivan  v. 
Rabb,  86  Ala.  433,  citing  Conner  v. 
Long,  104  U.  S.  228;  Chapman  v. 
Brewer,  114  U.  S.  158;  Bank  v.  Sher- 


man, loi  U.  S.  403;  Bracken  v.  John- 
ston, 4  Dill.  (U.  S.)  518,  and  overruling 
Sims  %i.  Jacobson,  51  Ala.  186. 

2.  Munson  v.  Boston,  etc.,  R.  Co., 
120  Mass.  81;  Athol  Nat.  Bank  v. 
Hingham  Mfg.  Co.,  121  Mass.  399; 
Gillettz'.  McCarthy,  23  Kan.  668;  Hill 
V.  Harding,  93  111.  77;  Holyoke  v. 
Adams,  2  Thomp.  &  C.  (N.  Y.)  i; 
Holladay  v.  Hare,  69  Cal.  515. 

Computing  the  Time. — In  computing 
the  four  months,  the  first  day  is  ex- 
cluded, and  the  last  likewise  when  it 
falls  on  Sunday.  Cooley  v.  Cook,  125 
Mass.  406. 

A  petition  in  bankruptcy  filed  Jan. 
9,  1877,  was  held  to  dissolve  an  at- 
tachment made  Sept.  9,  1876,  the 
latter  being  made  "within  four 
months"  prior  to  the  former  within 
the  meaning  of  U.  S.  Rev.  Stat.  §  5044. 
Richards  v.  Clark,  124  Mass.  491. 

Where  an  attachment  against  a  de- 
fendant was  issued  on  the  i8th  of 
February,  1876,  and  on  the  27th  of 
June  in  the  same  year  the  defendant 
was  adjudged  a  bankrupt,  the  attach- 
ment was  not  affected  thereby,  in  the 
absence  of  any  proof  that  the  pro- 
ceedings in  bankruptcy  were  com- 
menced before  the  latter  date.  Frank- 
lin V.  Claflin,  49  Md.  24. 

Attachments  Levied  before  the  Bankrupt 
Act  of  1867  were  not  affected  thereby. 
May  V.  Courtnay,  47  Ala.  185. 

3.  Storer  v.  Haynes,  18  Nat.  Bankr. 
Reg.  354. 

In  a  proceeding  inequity  against  an 
insolvent  debtor  to  subject  his  dis- 
tributive share  of  an  estate  to  the 
payment  of  a  debt  not  reduced  to 
judgment,  the  service  of  any  proc- 
ess which  would  bring  the  property 
or  person  of  the  debtor  within  the 
jurisdiction  of  the  court  was  an  at- 
tachment on  mesne  process  within  the 
meaning  of  the  Bankrupt  Act,  and  as 
such  was  dissolved  by  the  proceed- 
ings in  bankruptcy  begun  within  four 
months  thereafter.  Hirshisefz/.  Tins- 
ley,  9  Mo.  App.  339. 

4.  Wright  V.  Morley,  150  Mass.  513; 
Wright  V.  Dawson,  147  Mass.  384. 

But  an  attachment  is  not  dissolved 
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states  it  is  provided  by  statute  that  an  assignment  for  the  benefit 
of  creditors  will  dissolve  a  prior  attachment ;  *  but,  in  the  absence 


by  a  proceeding  in  insolvency  that  is 
arrested  before  an  assignment  is 
made.  Hill  v.  Keyes,  lo  Allen  (Mass.) 
258. 

Attachment  during  Suspension  of 
Insolvent  Act.  —  Attachments  made 
while  the  State  Insolvent  Law  was  sus- 
pended by  the  National  Bankrupt  Law 
of  1841  were  nevertheless  dissolved  by 
an  assignment  in  insolvency  under  the 
state  law  after  it  had  again  gone  into 
force  by  virtue  of  the  repeal  of  the 
National  Bankrupt  Law.  Ward  v. 
Proctor,  7  Met.  (Mass.)  318. 

Debt  Contracted  Prior  to  Insolvent 
Act. — Attachments  made  after  the  pas- 
sage of  the  Massachusetts  Insolvent 
Act  of  1838  to  secure  debts  contracted 
prior  thereto  were  dissolved  by  an  as- 
signment thereunder.  Bigelow  v. 
Pritchard,  21  Pick.  (Mass.)  i6g. 

But  attachments  made  prior  to  the 
act  were  not  so  dissolved.     Kilborn  v. 


etc. ,  do  not  constitute  an  attachment  of 
the  property  within  Pub.  Stat.,  c.  157, 
^47,  authorizing  in  certain  cases  the  lien 
created  by  the  attachment  to  continue 
where  the  attachment  would  otherwise 
be  dissolved  by  proceedings  in  insolv- 
ency.   Squire  v.  Lincoln, 137  Mass.  399. 

Federal  Cotirt. — Where  the  effect  of 
the  institution  of  insolvency  proceed- 
ings is  to  stay  attachment  proceed- 
ings in  the  state  courts,  an  attachment 
proceeding  in  the  federal  court  will 
also  be  stayed  by  that  court.  Neufeld 
V.  Neufeld,  37  Fed.  Rep.  560. 

In  California  an  attachment  was  dis- 
solved by  filing  later  on  the  same  day 
the  attachment  issued  of  a  petition 
in  insolvency,  with  the  orders  by  the 
judge  directing  the  clerk  to  issue  and 
publish  notice  to  creditors,  and  stay- 
ing proceedings  against  the  debtor. 
Cerf  V.  Oaks,  59  Cal.  132. 

1.  Rhode  Island.— Under  Pub.  Stat., 


Lyman,  6   Met.  (Mass.)  299;  Springer     c.    237,  §   12,  providing    that   a    judg- 


V.  Foster,  i  Story  (U.  S.)  601 

Assignments  after  Act  of  1880. — An 
assignment  in  insolvency  made  after 
the  Act  of  1880,  c.  246,  §  7,  took  effect 
did  not  dissolve  an  attachment  made 
more  than  four  months  before  the  first 
publication  of  notice  of  the  issuing  of 
the  warrant,  although  such  notice  was 
published  before  the  enactment  of  the 
statute.  Sullinger  v.  Ginn,  131  Mass. 
479;  O'Neil  V.  Harrington,  129  Mass. 

591- 

Continuance  of  Lien. — Under  Gen. 
Stat.,  c.  118,  §45,  providing  that  the 
judge  before  whom  proceedings  in  in- 
solvency are  pending  may  order  the 
lien  created  by  an  attachment  of  prop- 
erty of  an  insolvent  debtor  to  continue 
upon  application  made  by  any  person 
interested  "  on  or  before  the  day  of  the 
third  meeting  of  the  creditors,"  taken 
in  connection  with  the  provision  of 
section  75  that  the  third  meeting  of 
the  creditors  is  "  tcr  be  held  within 
six  months  from  the  time  of  the  ap- 
pointment of  the  assignee,"  the  appli- 
cation must  be  made  on  or  before  the 
day  provided  by  law  for  the  holding 
of  the  third  meeting,  and  cannot  be 
made  at  an  adjournment  of  that  meet- 
ing.    Nelson  v.  Winchester,  133  Mass. 

435- 

The  bringing  of  a  bill  in  equity  and 
the  issuing  of  an  injunction  therein  for 
the  purpose  of    subjecting    property. 


ment  debtor  may  release  an  attach- 
ment before  the  property  is  sold  by 
recording  where  the  assignor  resides, 
or  his  real  estate  is  situated,  an  as- 
signment for  the  benefit  of  his  cred- 
itors, an  attachment  against  the  prop- 
erty of  a  partnership  one  of  whose 
members  is  a  resident  and  the  other 
a  nonresident  may  not  be  so  released. 
In  re  Wheelock  (R.  I.,  1894),  28  Atl. 
Rep.  966. 

Right  of  Plaintiff  to  Costs. — Under  this 
statute,  when  an  attachment  is  dis- 
solved by  an  assignment  for  the  bene- 
fit of  creditors,  the  plaintiff  is  entitled 
to  have  the  costs  of  the  attachment 
preferred ;  and  this  right  is  not  affected 
by  the  fact  that,  prior  to  the  institution 
of  the  attachment  suit,  the  defendant 
partnership  had  applied  for  a  dissolu- 
tion, accounting,  and  a  receiver,  and 
an  order  had  been  passed  merely  ap- 
pointing a  receiver,  subsequent  to 
which  the  assignment  was  made,  there 
being  no  decree  for  an  account  of 
the  partnership  property  and  debts. 
America  L.  &  T.  Co.  Bank  v.  Bur- 
dick  (R.  I.,  1S94),  28  Atl.  Rep.  967. 

In  New  Hampshire,  under  Gen.  Laws, 
c.  224,  §  34,  an  attachment  is  dissolved 
by  the  assent  of  the  plaintiff  to  a  valid 
assignment  by  the  defendant  of  his 
property  for  the  benefit  of  his  cred- 
itors. Gathercole  v.  Bedel,  65  N.  H. 
211. 
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of  statutory  provision,  an  attachment  will  not  be  dissolved  by  a 
subsequent  act  of  insolvency  committed  by  the  defendant.* 

b.  Death  of  the  Defendant.  (See  also  article  Death.) — 
Whether  an  attachment  will  abate  and  the  lien  thereof  be  dis- 
solved by  the  death  of  the  defendant  before  judgment  is  a  ques- 
tion which,  owing  to  the  variety  of  statutory  provisions,  has  met 
with  so  little  similarity  of  decision  that  no  general  rule  can  be 
predicated  concerning  it.  Under  the  statutes  of  Califortiia,  Con- 
necticut, Louisiana,  Massachusetts,  Pennsylvania,  and  Vermont  the 
decision  is  in  the  affirmative;*  while  in  Alabama,  Illinois,  Iowa, 
Maine,  Neiv  Jersey,  Oregofi,  Tennessee,  Texas,  West  Virginia,  and 
probably  in  the  larger  number  of  the  states  the  lien  is  held  to 
still  continue.*     And  in  no  case  \\'\\\  the  death  of  the  defendant 


In  Louisiana  an  accepted  cession  of 
attached  property  to  creditors  under 
the  insolvent  law  of  that  state  will  be 
cause  for  the  dissolution  of  the  at- 
tachment. Schwartz  v.  H.  B.  Claflin 
Co.,  60  Fed.  Rep.  676. 

Participation  by  Plaintiff  in  Insolvency 
Proceedings. — In  Bertz  v.  Turner,  102 
Cal.  672,  the  subsequent  joining  by  the 
plaintiff  in  a  proceeding  to  determine 
the  defendant  an  insolvent  was  held 
no  cause  for  a  dissolution  of  the  at- 
tachment; but  where,  after  an  attach- 
ment, the  debtor  made  an  assignment, 
and  the  plaintiff  presented  his  claim  to 
the  assignee,  who  rejected  it,  and  the 
plaintiff  obtained  its  allowance  by 
judgment  of  the  court  on  appeal,  the 
plaintiff,  on  afterwards  proceeding  to 
enforce  the  attachment,  to  which  the 
assignee  interpleaded  claiming  the 
property,  was  held  to  have  abandoned 
the  attachment.  F.  A.  Drew  Glass  Co. 
V.  Baldwin,  27  Mo.  App.  44. 

Attaching  Creditor  Becoming  Assignee. 
— And  where  an  attaching  creditor  be- 
came, four  days  after  the  attachment, 
one  of  several  assignees  for  the  bene- 
fit of  creditors  under  a  fraudulent  as- 
signment, from  which,  with  his  con- 
sent, the  fraudulent  elements  were 
afterwards  eliminated,  it  was  held 
that  his  acceptance  of  the  trust  and 
consent  to  its  alteration  operated  to 
dissolve  his  attachment.  Ryhiner  v. 
Ruegger,  19  111.  App.  156. 

1.  Drake  Attach.,  §  425.  And  see 
Wade  Attach.,  ^  291. 

2.  Myers  v.  Mott,  29  Cal.  359;  Hens- 
ley  V.  Morgan,  47  Cal.  622;  Ham  v. 
Cunningham,  50  Cal.  365;  Green  v. 
Barker,  14  Conn.  435;  Collins  v.  Duffy, 
7  La.  Ann.  39;  Farmers',  etc..  Bank  v. 
Little,  8  W.  &  S.  (Pa.)  207;  Felker  v. 
Emerson,  17  Vt.  104. 


Massachusetts. — Under  Rev.  Stat.,  c. 
90,  §  105,  although  insolvency  proceed- 
ings had  been  begun  against  a  debtor 
whose  property  had  been  previously 
attached,  and  an  order  made  for  the 
attachment  to  survive  for  the  benefit 
of  the  defendant's  assignee  under  the 
Statute  of  1841,  c.  124,  §  5,  the  attach- 
ment was  dissolved  by  the  death  of 
the  debtor.  Day  v.  Lamb,  6  Gray 
(Mass.)  523.  See  Bullard  v.  Dame,  7 
Pick.  (Mass.)  239;  Parsons  v.  Merrill, 
5  Met.  (Mass.)  356. 

3.  Davis  V.  Shapleigh,  19  111.  386; 
Lord  V.  Allen,  34  Iowa  281;  Smith  v. 
Warden,  35  N.  J.  L.  346;  Mitchell  v. 
Schoonover,  16  Oregon  211;  Bunne- 
man  v.  Wagner,  16  Oregon  433;  Boyd 
V.  Roberts,  10  Heisk.  (Tenn.)  474; 
Rogers  v.  Burbridge,  5  Tex.  Civ.  App. 
67;  White  V.  Heavner,  7  W.  Va.  324. 

In  Alabama  and  Maine  the  attach- 
ment is  not  dissolved  by  the  death  of 
the  defendant  unless  attended  by  the 
insolvency  of  his  estate.  Ridlon  v. 
Cressey,  65  Me.  128;  Willard  v.  Whit- 
ney, 49  Me.  235;  Woolfolk  V.  Ingram, 
53  Ala.  II,  citing  Hale  v.  Cummings. 
3  Ala.  398;  Lamar  v.  Gunter,  39  Ala. 
324;  McEachin  v.  Reid,  40  Ala.  410; 
Maxwell.!'.  Pike,  2  Me.  8;  Miller  v. 
Williams,  30  Vt.  386. 

See  also,  generally,  Phillips  v.  Ash, 
63  Ala.  414;  Loubat  v.  Kipp,  9  Fla. 
60;  Bethel  v.  Chipman,  57  Mich.  379; 
Holman  v.  Fisher,  49  Miss.  472: 
Lowenberg  v.  Tironi,  62  Miss.  19; 
Kenrick  v.  Huff,  71  Mo.  570;  Aber- 
nathy  v.  Moore,  83  Mo.  65;  Moore  v. 
Thaver,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  47.  10  Barb.  (N.  Y.)  258;  Thachei 
V.  Bancroft,  15  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  243;  Kennedy  v.  Raguet,  i 
Bay  (S.  Car.)  484;  Crocker  z/.  Radcliffe, 
3   Brev.   (S.  Car.)  23;  Snell  v.  Allen, 
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after  judgment  effect  a  dissolution  and  discharge  the  Hen.* 

The  Civil  Death  of  a  Corporation  will  effect  a  dissolution  of  an  at- 
tachment against  it  in  those  cases  where  this  result  would  follow 
the  death  of  a  natural  person  as  defendant.* 

c.  Effect  of  Final  Judgment. — An  attachment  is  ipso  facto 
dissolved  by  a  final  judgment  for  the  defendant,  and  no  order  of 
the  court  therefor  is  necessary.* 


I  Swan  (Tenn.)  208;  Perkins  v. 
Nowell,  6  Humph.  (Tenn.)  151;  Green 
V.  Shaver,  3  Humph.  (Tenn.)  139; 
Dwyer  v.  Benedict,  12  R.  I.  459;  Bow- 
man V.  Stark,  6  N.  H.  459;  Drake  At- 
tach., §  422;  I  Wade  Attach.,  §  291;  i 
Am.  &  Eng.  Ency.  Law  933;  5  Am.  & 
Eng.  Ency.  Law  134. 

1.  Thus  an  attachment  will  not  be 
dissolved  by  the  death  of  the  defend- 
ant after  judgment  but  before  sale  of 
the  property.  Waitt  v.  Thompson,  43 
N.  H.  161. 

In  Farmers',  etc..  Bank  v.  Little,  8 
W.  &  S.  (Pa.)  207,  it  was  said  by  Gib- 
son, C.  J. :  "It  has  never  been  doubted 
that  the  defendant's  death  before  final 
judgment  dissolves  an  attachment;  and 
it  was  said  by  Mr.  Lewis,  arguendo 
without  contradiction  in  Ludlow  v. 
Bingham,  4  Dall.  (Pa.)  60,  that  the 
effect  is  not  prevented  by  an  inter- 
locutory judgment,  because  there  are 
no  longer  the  proper  parties.  Indeed, 
Mr.  Dallas  expressed  a  doubt  in  a  note 
appended  to  his  report  of  the  case 
whether  death  is  not  a  dissolution  of 
the  suit,  even  after  final  judgment, 
which  was  not  resolved  till  the  point 
came  up  in  Fitch  v.  Ross,  4  S.  &  R. 
(Pa.)  557,  when  it  was  held  that  it 
was  not,  as  the  defendant's  represent- 
atives may  come  in  and  disprove  the 
debt." 

2.  Farmers',  etc.,  Bank  v.  Little,  8 
W.  &  S.  (Pa.)  207;  Frailey  v.  Central 
F.  Ins.  Co.,  9  Phila.  (Pa.)  219;  Drake 
Attach.,  §424;  I  Wade  Attach.,  §  291. 
See  Bowker  v.  Hill,  60  Me.  172;  Pas- 
chall  V.  Whitsitt,  il  Ala.  472.  See, 
contra,  Lindell  v.  Benton,  6  Mo.  361. 
And  see  Hubbard  v.  Hamilton  Bank, 
7  Met.  (Mass.)  340. 

3.  Clap  V.  Bell,  4  Mass.  99:  Suy- 
dam  V.  Huggeford,  23  Pick.  (Mass.) 
465;  Ranft  V.  Young,  21  Nev.  401,  cit- 
ing Drake  Attach.,  §  413;  Wap.  At- 
tach., p.  438;  Wade  Attach.,  §  294; 
Brown  v.  Harris,  2  Greene  (Iowa)  507; 
Harrow  v.  Lyon,  3  Greene  (Iowa)  157; 
McCormick  Harvesting  Mach.  Co.  v. 
Jacobson,  77  Iowa  582,  citing  Harger 


V.  Spofford,  44  Iowa  369;  Ryan  v. 
Heenan,  76  Iowa  589;  O'Connor  v. 
Blake,  29  Cal.  315;  Higgins  v.  Grace, 
59  Md.  374;  Johnson  v.  Edson,  2  Aik. 
(Vt.)  302;  York  V.  Sanlom,  47  N.  H. 
404;  Littlefield  v.  Davis,  62  N.  H.  492; 
Meloy  V.  Orton  (District  of  Wisconsin), 
42  Fed.  Rep.  513. 

Irrespective  of  Baling  on  Flea  in  Abate- 
ment.— "A  final  judgment  for  the  de- 
fendant on  the  merits  in  any  attach- 
ment suit  necessarily  dissolves  the 
attachment,  regardless  of  any  judg- 
ment on  the  plea  in  abatement.  Any 
contrary  holding  would  lead  to  the 
absurd  result  of  justifying  the  seizure 
of  the  defendant's  property  on  mesne 
process,  although  the  plaintiff  is  con- 
clusively shown  to  have  had  no  cause 
of  action  against  him  whatever." 
Boekhoff  v.  Gruner,  47  Mo.  App.  22  ; 
State  V.  Beldsmeier,  56  Mo.  226. 

Motion  for  New  Trial. — After  judg- 
ment for  defendant  a  pending  motion 
for  a  new  trial  does  not  tend  to  keep 
the  attachment  in  force.  Ranft  v. 
Young,  21  Nev.  401. 

An  Attachment  Issned  by  a  Justice  of 
the  Peace  is  dissolved  by  judgment  for 
the  defendant  in  the  action  before 
him.  Blynn  v.  Smith  (Supr.  Ct.),  4 
N.  Y.  Supp.  306;  Loveland  v.  Alvord 
Consol.  Quartz  Min.  Co.,  76  Cal.  562. 

Order  Refusing  to  Vacate. — Although 
it  is  provided  by  statute  that  the  order 
dissolving  or  refusing  to  dissolve  an 
attachment  shall  be  appealable,  where 
judgment  has  been  rendered  for  the 
defendant,  an  order  of  the  court  re- 
fusing to  vacate  and  dismiss  such  at- 
tachment is  a  nullity,  and  not  appeal- 
able. The  remedy  of  the  defendant 
is  an  action  against  the  sheriff  for  de- 
taining the  property.  Ranft  v.  Young, 
21  Nev.  401. 

Judgment  for  Defendant  Set  Aside. — 
Where  an  attachment  suit  has  been 
dismissed,  but  the  order  of  dismissal 
is  afterwards  vacated,  the  attachment 
lien  will  not  be  lost.  Jaffray  v.  H. 
B.  Claflin  Co.,  119  Mo.  117. 

An   attachment    is    not  vacated   by 


91 


Dissolution. 


ATTACHMENT. 


Causes. 


Personal  Judgment  for  Plaintiff. — And  where  a  personal  judgment 
only  is  taken  by  the  plaintiff  against  the  defendant,  without  an 
order  fOr  the  sale  of  the  attached  property,  the  lien  of  the  attach- 
ment will  be  released.* 

d.  Other  Causes. — In  general  the  attachment  will  be  dis- 
solved by  an  unwarranted  relinquishment  of  possession  of  the  prop- 
erty by  the  officer,*  by  his  failure  to  sell  it  after  judgment  in  the 
mode  provided  by  statute,'  and,  according  to  the  circumstances, 


the  rendition  of  a  judgment  of  non- 
suit, which  is  afterwards  set  aside  at 
the  same  term.  Hubbell  v.  Kingman, 
52  Conn.  17.  Contra,  Brown  v.  Harris, 
2  Greene  (Iowa)  505. 

The  Intentional  Withdrawal  of  a  suit 
brought  by  writ  of  attachment,  with- 
out any  mistake,  of  itself  discharges 
the  attachment  lien,  and  discharges  it 
so  that  it  cannot  be  revived  as  against 
third  parties  by  reinstating  the  case 
upon  the  docket  during  the  same  term. 
Union  Mfg.  Co.  v.  Pitkin,  14  Conn.  186; 
Murphy  v.  Crew,  38  Ga.  139. 

1.  Sannes  v.  Ross,  105  Ind.  55S  ; 
U.  S.  Mortgage  Co.  v.  Henderson,  iii 
Ind.  24;  Wright  v.  Manns,  iii  Ind. 
422;  Smith  V.  Scott,  86  Ind.  346;  Lowry 
V.  McGee,  75  Ind.  508. 

But  where  a  personal  judgment  for 
the  plaintiff  is  followed  by  an  order 
for  the  sale  of  part  of  land  attached, 
the  remainder  only  is  thereby  released. 
Thomas  v.  Johnson  (Ind.,  1894),  36 
N.  E.  Rep.  893. 

Judgment  Taken  for  Too  Large  a  Sum. 
— An  attachment  was  not  dissolved  as 
against  subsequent  attaching  credit- 
ors by  the  taking  of  a  judgment  by 
the  plaintiff's  attorney  inadvertently 
and  without  the  knowledge  of  the 
plaintiff  for  too  large  a  sum,  when  the 
attorney,  on  discovering  the  mistake, 
went  to  the  sheriff  and  gave  him  in- 
structions as  to  the  levying  of  the 
execution.  Felton  v.  Wadsworth,  7 
Cush.  (Mass.)  587.  See  Page  v.  Jew- 
ett,  46  N.  H.  441. 

2.  Eldridge  v.  Lancy,  17  Pick. 
(Mass.)  352. 

Property  Surrendered  to  Defendant. — 
The  abandonment  by  the  sheriff  of  the 
attached  property  constitutes  a  disso- 
lution of  the  attachment,  or  if  the 
property  is  given  by  him,  or  by  any 
one  to  whom  he  has  delivered  it,  to  the 
defendant,  the  attachment  is  dissolved 
as  respects  other  persons.  Dunklee 
V.  Fales,  5  N.  H.  527;  Carrington  v. 
Smith,  8  Pick.  (Mass.)  419;  Bagley  v. 
"White,  4  Pick.  (Mass.)  395;  Taintor  v. 


Williams,  7  Conn.  271.  See  Rhoadsz*. 
Woods,  41  Barb.  (N,  Y.)  471. 

An  attachment  was  dissolved  by  the 
delivery  of  the  property  to  the  debtor 
by  the  receiptor,  although  it  was  under 
the  daily  supervision  of  the  latter  and 
the  debtor  promised  to  redeliver  it  on 
demand.  Baker  v.  Warren,  6  Gray 
(Mass.)  527. 

3.  Aiken  v.  Medex,  15  Me.  157. 

In  Maine  an  attachment  lien  ob- 
tained upon  mesne  process  is  dis- 
solved by  failure  to  seize  the  property 
on  execution  within  thirty  days  after 
the  rendition  of  the  judgment.  Bow- 
ley  V.  Bowley,  41  Me.  542. 

Where  Several  Attachments  were  suc- 
cessively brought  against  one  debtor 
and  all  the  judgments  recovered  on  the 
same  day,  a  failure  of  the  sheriff  to 
sell  at  the  appointed  time  under  the 
executions,  which  had  all  been  de- 
livered to  him,  dissolved  the  attach- 
ments under  the  original  writs,  and 
on  a  second  levy  by  the  sheriff  on  the 
same  property  the  rights  of  the  at- 
taching creditors  were  equal.  Cros- 
well  V.  Tufts,  76  Me.  295. 

Sale  under  Agreement  of  Parties. — The 
lien  of  an  attachment  was  not  released 
by  the  turning  over  of  the  property  by 
the  sheriff  to  a  disinterested  party,  to 
be  sold  in  accordance  with  an  agree- 
ment between  the  attaching  creditors, 
the  debtor,  and  his  assignee,  which 
carefully  preserved  the  respective 
rights  of  the  parties  in  the  property, 
and  provided  for  the  payment  of  the 
proceeds  of  the  sale  to  the  clerk.  The 
court  said  that,  while  there  was  no 
express  provision  of  law  which  au- 
thorized the  sale  of  attached  property 
by  agreement  of  the  parties  and  the 
continuance  of  the  attachment  as  to 
the  proceeds,  yet  as  the  agreement 
was  for  the  benefit  of  all  parties  in 
interest,  including  the  creditors  of  the 
debtor,  it  was  in  harmony  with  the 
purposes  of  the  law  and  prejudiced 
no  one.  Cressy  v.  Katz-Nevens-Rees 
Mfg. Co.  (Iowa,  1894),  59  N.W.  Rep.  63. 
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by  the  various  other  particular  causes  set  out  in  the  notes.* 


1.  Discharge  of  One  Defendant.  — 
Where  the  mortgagee  of  personal 
property  of  the  defendant  is  sum- 
moned as  trustee  of  the  mortgagor, 
and  he  appears  and  disclaims  all  in- 
terest as  mortgagee,  showing  there  is 
no  mortgage  and  no  debt,  his  dis- 
charge by  the  plaintiff  will  not  dis- 
solve the  attachment.  Simmons  v. 
Woods,  144  Mass.  385. 

Where  partnership  property  is  at- 
tached and  the  plea  in  abatement  of 
one  of  the  partners  is  sustained,  the 
attachment  abates  as  to  him,  and  the 
effect  of  such  abatement  is  to  leave 
the  attachment  as  if  issued  against 
the  other  members  of  the  firm  only. 
Hill  V.  Bell,  III  Mo.  35. 

Partial  Selease. — A  release  by  a 
prior  attaching  creditor  of  a  part  of 
the  goods  attached  will  not  cause  a 
postponement  of  his  lien  on  the  bal- 
ance to  that  of  subsequent  attaching 
creditors.  Doggett  v.  Wimer,  54  Mo. 
App.  125. 

Judgment  without  Contest.  —  Under 
the  Washington  statute  an  attachment 
lien  is  not  discharged  by  the  confes- 
sion of  judgment  by  the  defendant. 
Schloss  V.  Washington  State  Bank,  4 
Wash.  726. 

The  fact  that  a  bona-fide  attaching 
creditor  for  a  bona-fide  debt  pays  a 
money  consideration  to  the  defendant 
for  a  judgment  without  contest  will 
not  postpone  his  lien  to  that  of  subse- 
quent attaching  creditors.  Doggett  z/. 
Wimer,  54  Mo.  App.  125. 

Failure  to  Promptly  Order  Continuance. 
— In  New  Hampshire  the  court  may,  in 
its  discretion,  at  a  term  subsequent  to 
the  term  at  which  the  defendant  was 
defaulted, order  a  continuance  of  an  at- 
tachment, although  thirty  days  after 
the  end  of  the  term  had  elapsed  and 
no  continuance  had  been  ordered,  as 
the  attachment  was  not  ipso  facto 
thereby  dissolved.  Hackett  v.  Picker- 
ing, 5  N.  H.  ig.  See  Wheeler  v.  Fish, 
12  Me.  241. 

Expiration  of  Term  of  Office  of  Judge 
Issuing  the  Attachment. — In  Ne7v  York 
an  attachment  issued  from  the  Su- 
preme Court  by  one  of  the  justices  is 
issued  in  his  capacity  of  judge  of  the 
court,  and  not  as  a  commissioner  acting 
under  the  Rev.  Stat.,  and  hence  the 
proceeding  does  not  abate  by  the  ex- 
piration of  his  term  of  office.  Davis  v. 
Ainsworth,  14  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  346. 


Submission  to  Referees  —  Maine.  — 
"The  submission  of  an  action  and 
all  demands  between  the  parties  to 
referees  dissolves  an  attachment  of 
property  made  in  that  action,  whether 
other  demands  are  in  fact  exhib- 
ited to  the  referees  or  not.  Mooney 
V.  Kavanagh,  4  Me.  277.  The  mere 
act  of  entering  into  such  a  reference 
dissolves  an  attachment."  Bowley  v. 
Bowley,  41  Me.  542. 

Money  Deposit  after  Judgment.  — 
Where  the  plaintiff  has  recovered 
judgment  in  an  attachment  suit,  the 
mere  deposit  by  the  defendant  with 
the  clerk  of  the  amount  of  the  judg- 
ment is  not  such  a  payment  thereof 
as  will  entitle  him  to  have  the  at- 
tached property  released.  Sagely  v. 
Livermore,  45  Cal.  613. 

Sale  of  Part  of  Property. — Where  the 
officer  sells  on  mesne  process  a  part 
of  attached  property,  realizing  there- 
by a  sufficient  amount  to  satisfy  the 
debt  for  the  recovery  of  which  the  at- 
tachment was  issued,  the  plaintiff's  lien 
on  the  remainder  will  not  be  thereby 
dissolved,  although  the  sheriff  may  be 
liable  for  attaching  too  much.  Mar- 
shall V.  Town,  28  Vt.  14. 

Bepeal  of  Statute. — An  attachment 
will  be  dissolved  by  the  repeal  of  the 
statute  authorizing  it,  unless  there  is 
provision  made  in  the  repealing  act 
for  its  continuance.  Stephenson  v. 
Doe,  8  Blackf.  (Ind.)  508. 

Abandonment. — The  attachment  will 
be  held  to  be  abandoned  by  certain 
acts  or  omissions  of  the  plaintiff. 
Thus  in  Washington  Bank  v.  Brent,  2 
Cranch  (U.  S.)  538,  an  attachment  by 
way  of  execution  was  held  discon- 
tinued by  the  failure  of  the  principal 
debtor  to  appear  at  the  first  term  or 
any  other  proceedings  to  be  had. 
Where  an  execution  was  issued  by  the 
plaintiff',  who  had  recovered  judgment, 
upon  the  attached  property,  and  with 
his  consent  was  returned  nulla  bona, 
the  attachment  was  thereby  aban- 
doned.    Butler  z/.White,  25  Minn.  432. 

Second  Attachment. — But  the  issuance 
and  levy  of  a  second  attachment  upon 
the  same  land  do  not  constitute  an 
abandonment  of  the  first  where  the 
second  is  levied,  not  with  the  intention 
of  abandoning  the  first,  but  because 
the  defendant  "had  come  into  more 
open  and  notorious  assertion  of  rights 
and  ownership  "  thereof.  Wright  v. 
Westheimer,  2  Idaho  962. 
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7.  Return  of  the  Property. — Upon  the  dissolution  of  the  attach- 
ment for  any  cause  the  owner,  who  is  prima  facie  the  defendant 
in  the  attachment,  is  entitled  to  a  return  to  him  by  the  officer  of 
the  property  attached,*  without  first  paying  any  fees  to  the  latter 


And  where  a  debtor  and  his  fraud- 
ulent assignee  have  enjoined  the  at- 
tachments of  creditors,  the  latter  do 
not  abandon  their  attachments  by 
suing  out  attachments  in  equity  on  the 
property  to  secure  the  same  debts. 
Solinsky  v.  Lincoln  Sav.  Bank,  85 
Tenn.  368. 

Illegality  of  Plaintiff's  Claim. — An  at- 
tachment against  a  foreign  corporation 
will  not  be  vacated  upon  the  applica- 
tion of  junior  attaching  creditors,  upon 
proof  by  affidavit  that  the  original  con- 
sideration out  of  which  the  obligation 
in  the  suit  brought  by  the  senior  at- 
taching creditor  sprang  was  the  pur- 
chase by  the  foreign  corporation  from 
the  assignor  of  the  plaintiff  of  certain 
shares  of  the  capital  stock  of  such 
corporation,  and  that  such  purchase 
was  void  by  the  law  of  the  domicile  of 
such  corporation.  Johnson  v.  Hard- 
wood Door,  etc.,  Co.,  79  Hun  (N.  Y.) 
407,  holding  that  the  proper  remedy 
was  by  intervention  in  the  suit. 

Lack  of  Prosecution. — In  New  York 
the  neglect  of  the  plaintiff  to  perfect 
his  attachment  within  a  reasonable 
time  after  its  issuance  furnishes  good 
ground  for  vacating  the  attachment. 
Young  V.  Fowler,  73  Hun  (N.  Y.)  179. 
But  in  Pennsylvania  an  attachment 
will  not  be  dissolved  on  the  ground  of 
laches.  Weber  v.  Carter,  l  Phila. 
{Pa.)  221. 

Insufficiency  of  Affidavit  for  Other  Pur- 
poses.— It  is  error  to  discharge  an  at- 
tachment granted  as  ancillary  to  an 
action  because  of  the  insufficiency  of 
the  affidavit  to  obtain  service  of  the 
summons  by  publication,  where  it  is 
possible  that  the  defect  may  be  cured 
by  amendment.  Pope  v.  Frank,  81  N. 
Car.  180. 

No  Affidavit,  Bond,  or  Order. — An  at- 
tachment will  be  set  aside  where  there 
is  either  no  previous  order  authorizing 
it  to  be  issued,  or  no  affidavit  of  the 
facts  necessary,  or  no  bond  as  required 
by  law.  Erwin  v.  Commercial  R. 
Bank,  3  La.  Ann.  186. 

1.  Thus,  upon  instructions  by  the 
plaintiff  to  the  sheriff  to  release  the 
attached  property,  it  becomes  the  duty 
of  the  latter  to  return  the  property  to 
the  owner.  Levy  v.  McDowell,  45 
Tex.  220. 


Notice  to  Sheriff. — Where  the  parties 
settle  the  suit  between  themselves, 
the  officer  is  entitled  to  have  satis- 
factory notice  thereof  before  he  sur- 
renders the  property.  Wheeler  v. 
Nichols,  32  Me.  233  ;  Livingston  v. 
Smith.  5  Pet.  (U.  S.)90. 

Time  of  Beturn. — Where  the  sheriff 
delivered  the  property  to  a  receiptor 
who  failed  10  return  it  on  demand,  it 
was  held  the  sheriff  should  be  allowed 
a  reasonable  time  in  which  to  recover 
a  judgment  against  the  receiptor  be- 
fore being  compelled  to  account  for 
the  property.  Bissell  v.  Huntington, 
2  N.  H.  142. 

Sufficiency  of  Return. — Where  the 
sheriff  attached  certain  property  and 
locked  it  up  in  the  room  where  it  was 
attached,  taking  the  key  away,  a  sub- 
sequent notice  to  the  defendant  that 
he  relinquished  the  attachment,  but 
not  surrendering  the  key,  did  not 
amount  to  a  return  of  the  property. 
Becker  v.  Bailies,  44  Conn.  167. 

Where  an  officer  is  directed  to  "  sur- 
render" attached  property  upon  a 
sufficient  bond  being  given,  he  is  not 
compelled  to  return  the  property  to 
the  place  where  it  was  seized.  Clark 
V.  Wilson,  14  R.  I.  13. 

To  Whom  Keturned.— If  the  defend- 
ant has,  pending  the  suit,  transferred 
his  interest  in  the  property,  the  of- 
ficer, on  being  notified,  is  bound  to 
deliver  the  property  to  the  vendee; 
and  on  suit  against  the  officer  by  the 
defendant  he  is  not  estopped  from 
showing  the  transfer,  although  the 
property  was  in  the  hands  of  the  de- 
fendant when  seized.  State  v.  Fitz- 
patrick,  64  Mo.  185. 

In  Wisconsin. — Rev.  Stat.,  §  2746,  re- 
quiring an  order  to  deliver  attached 
property  to  the  defendant  on  the  grant- 
ing in  his  favor  of  a  motion  to  dis- 
solve traversing  the  allegations  of 
the  affidavit  for  the  attachment,  is 
mandatory,  and  an  order  passed  re- 
quiring the  property  to  be  delivered 
to  the  defendant's  assignee  for  the 
benefit  of  creditors  is  erroneous,  al- 
though in  a  proceeding  to  which  the 
defendant  was  not  a  party  the  assign- 
ment had  been  held  valid  as  between 
him  and  the  assignee.  Moawitz  v. 
Wolf,  70   Wis.   515.      But     on    a  suit 


94 


rissolntion. 


ATTACHMENT. 


Keturn  of  tho  Property. 


for  its  custody,  or  other  expenses  incurred  by  him  in  its  seizure;* 
but  the  plaintiff  will  not  be  responsible  for  its  detention  after  dis- 
solution.* 

Effect  of  Appeal. — The  right  to  an  immediate  return  of  the  prop- 
erty will  generally  be  suspended  by  an  appeal  or  writ  of  error  per- 
fected by  the  plaintiff  within  the  time  allowed  by  law,  pending 
the  decision  thereof,  and  when  so  perfected  the  taking  of  the  ap- 
peal or  writ  of  error  will  relate  back  to  the  date  of  the  order  of 
dissolution  and  justify  the  ofificer  in  continuing  to  hold  the  prop- 
erty  if  he  still   has  it  in  his  possession.^     But  as,  after  order  of 


against  the  sheriff  for  a  failure  to  re- 
turn the  property  to  the  defendant, 
the  sheriff  may  exonerate  himself  by 
showing  that  the  property  was  already 
in  the  possession  of  the  assignee 
under  a  writ  of  replevin.  Clark  v. 
Lamoreux,  70  Wis.  508. 

1.   McReady  v.  Rogers,  i   Neb.  124. 

New  York. — Code  Civ.  Pro.,  §  709 — 
providing  that  "where  a  warrant  of 
attachment  is  vacated  or  annulled,  or 
an  attachment  is  discharged,  upon 
the  application  of  the  defendant,"  it 
is  the  duty  of  the  sheriff  "to  de- 
liver over  to  the  defendant,  or  to 
the  person  entitled  thereto,"  upon 
demand  and  upon  payment  of  his 
fees,  the  attached  property— relates 
to  an  application  by  other  persons  as 
well  as  by  the  defendant.  So  far  as 
it  exacts  that  a  person's  property 
shall  not  be  delivered  to  him  until  he 
pays  fees  for  which  he  has  no  per- 
sonal liability,  it  is  unconstitutional 
and  inoperative.  Where  subsequent 
judgment  creditors  of  the  defendant 
who  had  had  an  execution  levied  by 
the  sheriff  on  the  attached  property 
in  his  hands  moved  to  vacate  the 
attachment  for  insufficiency  of  the  af- 
fidavit, it  was  erroneous  to  annex  as 
a  condition  of  the  vacation  that  they 
pay  the  sheriff's  fees.  Union  Dis- 
tilling Co.  V.  Union  Pharmaceutical 
Co.  (Super.  Ct.),  6  N.  Y.  Supp.  539,  56 
N.  Y.  Super.  Ct.  417- 

New  Hampshire.  —  Under  General 
Laws  providing  that,  when  an. attach- 
ment is  dissolved  and  the  property 
has  been  sold,  the  proceeds  of  the 
sale,  after  deducting  the  charges  and 
expenses  of  such  sale,  shall  iie  restored 
to  the  debtor  or  his  personal  repre- 
sentative, where  the  plaintiff  ne- 
glected to  prosecute  the  suit,  and  the 
action  was  in  consequence  dismissed, 
it  was  held  that  the  defendant  was 
entitled  to  receive  the  whole  proceeds 
•of  the  attached  property  which   had 


been  sold,  without  deducting  the  ex- 
penses. Littlefield  v.  Davis,  62  N.  H. 
492,  citing  York  v.  Sanborn,  47  N.  H. 
403- 

Settlement  by  Parties. — Where  the 
defendant  has  made  a  settlement  with 
the  plaintiff,  agreeing  to  pay  the 
sheriff's  fees,  he  cannot  obtain  a  re- 
lease of  the  attached  property  with- 
out first  paying  the  fees.  Robinett  v. 
Connolly,  76  Cal.  56.  But  if  the  par- 
ties have  simply  settled  the  suit  with- 
out agreement  as  to  the  officer's  fees, 
the  owner  is  entitled  to  a  return  with- 
out payment  thereof,  as  the  officer  in 
levying  the  attachment  acted  as  the 
agent  of  the  plaintiff.  Felker  v.  Em- 
erson, 17  Vt.  loi. 

2.  Blanchard  v.  Brown,  42  Mich, 
46. 

3.  In  Minnesota  "  it  may  also  be,  as 
between  the  parties  to  the  writ,  that 
if  between  the  date  of  the  order  and 
the  appeal  with  a  stay  the  sheriff  has 
returned  the  property  to  the  defend- 
ant, the  appeal  and  stay  reinstates  the 
lien  so  that  the  plaintiff  may  require 
the  sheriff  to  retake  the  property." 
Ryan  Drug  Co.  v.  Peacock,  40  Minn. 
470. 

In  Nebraska  the  filing  of  a  petition  in 
error  and  an  approved  supersedeas 
bond  within  the  time  fixed  by  the 
court,  notexceeding  twenty  days,  after 
an  order  discharging  an  attachment, 
operates  to  continue  the  lien  of  the  at- 
tachment pending  the  decision  as  to 
the  petition  without  the  issuance  of  a 
summons  in  error.  McDonald  v.  Bow- 
man, 40  Neb.  269.  See  also  Adams 
County  Bank  v.  Morgan,  26  Neb.  148; 
Turpin  v.  Coates.  12  Neb.  321. 

In  Missouri,  on  the  finding  in  favor 
of  a  defendant  on  a  plea  in  abatement, 
the  attached  property  should  be  re- 
leased if  no  bill  of  exception  is  ten- 
dered by  the  plaintiff  at  the  same 
term,  although  there  has  been  no 
trial  upon  the  issue  of  indebtedness. 
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dissolution,  tlie  officer  is  under  no  obligation  to  retain  the  property 
until  the  plaintiff  decides  whether  or  not  he  will  appeal,  it  results 
that  the  latter  should  perfect  his  appeal,  or  give  notice  to  the 
officer  of  his  intention  to  do  so,  as  speedily  as  possible.* 


Rauscher  v,  McElhinney,  ii  Mo.  App. 

434- 

In  New  York  the  vacating  of  an  at- 
tachment for  an  irregularity  does  not 
entitle  third  persons  who  have  claimed 
the  property  and  demanded  it  of  the 
sheriff  to  receive  it;  especially  is  this 
so  if  an  appeal  from  the  order  of  va- 
cation be  pending.  Bowe  v.  Wilkins, 
I  How.  Pr.,  N.  S.  (N.  Y.  C.  PI.)  21. 
But  in  Moore  v.  Somerindyke,  i  Hilt. 
(N.  Y.)  igg,  it  was  held  that  a  judg- 
ment for  the  defendant  on  an  attach- 
ment issued  from  the  Marine  Court 
entitled  him  to  a  return  of  the  prop- 
erty attached,  notwithstanding  an  ap- 
peal by  the  plaintiff. 

Partial  Recovery  by  Plaintiff. — On 
appeal  by  the  plaintiff  in  an  attach- 
ment suit,  who  has  recovered  part  only 
of  his  claim,  the  defendant  is  not  en- 
titled to  have  the  attached  property 
released  by  payment  of  the  amount 
recovered.  Wright  v.  Rowland,  4 
Abb.  App.  Dec.  (N.  Y.)  649. 

In  Colorado  attached  property  is  not 
released  nor  its  status  altered  by  an 
appeal  undertaking.  Collins  t/.  Burns, 
16  Colo.  7. 

Attachment  before  Justice  of  the  Peace. 
— In  California  and  Kansas,  where 
an  attachment  case  in  a  justice's  court 
has  been  decided  in  favor  of  the  de- 
fendant, an  appeal  does  not  serve  to 
continue  the  lien  of  the  attachment. 
Loveland   v.   Alvord   Consol.    Quartz 


Min.  Co.,  76  Cal.  562;  Becker  v. 
Steele,  41  Kan.  173,  reviewing  St. 
Joseph,  etc.,  Co.  v.  Casey,  14  Kan. 
504;  Brown  v.  Tuppeny,  24  Kan.  29; 
Roll  V.  Murray,  35  Kan.  171. 

1.  Sherrod  v.  Davis,  17  Ala.  312;. 
Ryan  Drug  Co.  v.  Peacock,  40  Minn. 
470. 

Iowa. — Under  section  3019  of  the 
code,  although  an  attachment  has  been 
discharged,  if  the  plaintiff  announces 
his  intention  to  appeal,  and  perfects 
the  appeal  within  two  days,  the  lien  of 
the  attachment  is  continued,  and  the 
effect  is  the  same  whether  the  dis- 
charge was  made  upon  motion  by  the 
defendant  or  by  petition,  under  sec- 
tion 3016,  of  one  claiming  title  to  the 
property.     Ryan  v.  Heenan,  76  Iowa 

589- 

Upon  dissolution  of  an  attachment, 
if  the  clerk  has  received  no  notice  of 
the  plaintiff's  intention  to  appeal,  he 
will  not  render  himself  liable  to  the 
plaintiff  on  account  of  payment  to  the 
defendant  of  the  proceeds  of  the  at- 
tached property  placed  in  his  hands 
by  the  sheriff.  Danforth  v.  Rupert, 
II  Iowa  547.  But  see  Danforth  v. 
Carter,  4  Iowa  230.  And,  pending  the 
expiration  of  the  time  allowed  for  per- 
fecting the  appeal,  it  will  always  be 
advisable  for  the  officer  to  obtain  an 
order  of  court  for  the  return  of  the 
property  before  he  surrenders  it. 
See  Drake  Attach.,  §  428. 
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By  Robert  Grattan. 

I.  Definition,  97. 
H  The  Indictment,  97. 

1.  In  General,  97. 

2.  Two  Offenses,  98. 

3.  Intent  and  Overt  Act,  98. 

4.  Particularity  Required,  lOO. 

m  Soliciting  to  Crime,  ioi, 
IV.  Attempts  to  Commit  Abortion,  ioi. 
V.  Conviction  of  an  Attempt,  102, 

As  to  attempts  to  commit  particular  crimes,  see  the  various  criminal  titles. 

I.  Definition. — An  attempt  in  criminal  law  is  an  eflfort  or 
endeavor  to  accomplish  a  crime  amounting  to  more  than  a  mere 
preparation  or  planning  for  it,  and  which,  if  not  prevented,  would 
result  in  the  full  consummation  of  the  act  attempted,  but  which 
in  fact  does  not  bring  to  pass  the  party's  ultimate  design.* 

II.  The  Indictment — 1.  In  General. — As  a  general  rule,  indict- 
ments for  attempts  should  specifically  set  forth  the  elements  of 
the  crime,  so  that  the  court  and  defendant  may  be  advised  of  the 
nature  of  the  offense  charged;  *  although  in  some  of  the  states  it 


1.  Black's  Law  Diet.  103.  See  also 
Am.  &  Eng.  Ency.  Law,  tit.  At- 
tempts; Brown's  Law  Diet.  53;  Bou- 
vier's  Law  Diet.  205;  People  v.  Moran, 
123  N.  Y.  254;  People  v.  Lawton,  56 
Barb.  (N.  Y.)  134;  Lovett  v.  State,  19 
Tex.  177;  Hicks  v.  Com.,  86  Va.  226; 
State  V.  Wilson,  30  Conn.  500;  People 
V,  Murray,  14  Cal.  160;  Territory  v. 
Reuss,  5  Mont.  6og;  Lewis  v.  State,  35 
Ala.  387;  U.  S.  V.  Stephens,  8  Sawy. 
(U.  S.)  120. 

2.  See  the  indictments  in  the  follow- 
ing cases:  State  v.  Wilson,  30  Conn. 
504;  State  V.  Sherwood,  75  Ind.  15; 
Thompson  v.  People,  96  111.  158;  Mad- 
den V.  State,  I  Kan.  340;  Com.  v. 
Sherman,  105  Mass.  170;  Com.  v.  Mc- 
Laughlin, 105  Mass.  460;  Com.  v.  Bon- 
ner, 97  Mass.  587;  Com.  v.  Murphy,  12 


Allen  (Mass.) 450;  Com.  v.  McDonald, 
5  Cush.  (Mass.)  365;  State  v.  Colvin, 
90  N.  Car.  717;  Randolph  v.  Com.,  6 
S.  &.  R.  (Pa.)  397;  State  v.  Lung,  21 
Nev.  209:  State  v.  Brannan,  3  Nev. 
238;  State  V.  Yarborough,  77  N.  Car. 
524;  State  V.  Womack,  31  La.  Ann. 
635;  Clark  V.  State,  86  Tenn.  513; 
State  V.  Montgomery,  7  Baxt.  (Tenn.) 
162;  Hayes  v.  State,  15  Lea  (Tenn.) 
64;  People  V.  Bush,  4  Hill  (N.  Y.) 
133;  Haekett  v.  Com.,  15  Pa.  St.  98; 
Com.  V.  Clark,  6  Gratt.  (Va.)  675;  U. 
S.  V.  Ulriei,  3  Dill.  (U.  S.)  532. 

Illnstrations  of  Rale. — It  is  essential 
that  the  act  of  endeavor  should  be  in- 
trinsically adapted  to  effectuate  the 
purpose,  and  in  order  that  the  accused 
and  the  court  may  see  that  the  act  is 
so  adapted    it  should    be  specifically 


3  Eneyc.  PI.  &  Pr.— 7. 
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is  not  necessary  to  allege  the  particular  manner  in  which  the  at- 
tempt was  made,*  the  particular  acts  of  which  the  crime  consists,* 
the  means  employed,'  or  that  the  crime  was  actually  committed.* 

2.  Two  Offenses. — And  where  one  attempt  comprised  two  sepa- 
rate offenses  a  count  in  the  indictment  charging  that  attempt 
may  contain  those  two  offenses.* 

3.  Intent  and  Overt  Act. — Indictments  for  attempts  to  commit 
crimes  must  aver  the  intent®  and  the  overt  act  constituting  the 
attempt ;''  but  the  overt  act  charged  need  not  be  the  last  proxi- 


stated.  State  v.  Wilson,  30  Conn.  504, 
quoted  in  State  v.  Lung,  21  Nev.  209. 

If  the  indictment  on  its  face  shows 
facts  which  make  "an  attempt"  in 
point  of  law,  and  so  identifies  the  of- 
fense as  to  secure  the  offender  from  a 
second  prosecution  for  it, it  is  sufficient. 
Hayes  v.  State,  15  Lea  (Tenn.)  64; 
People  V.  Bush,  4  Hill  (N.  Y.)  133. 

"It  is  essential  that  the  defendant 
should  have  done  some  acts,  intended, 
adapted,  approximating,  and,  in  the 
ordinary  and  likely  course  of  things 
would  result  in  the  commission  of  the 
particular  crime,  and  this  must  be 
averred  in  the  indictment  and  proved." 
State  V.  Colvin,  90  N.  Car.  717,  quoted 
in  State  v.  Lung,  21  Nev.  209. 

An  indictment  alleging  that  the  de- 
fendant on  a  certain  night  "with  an 
axe  and  hatchet  broke  the  dwelling 
house  of  A  with  intent  feloniously 
and  burglariously  to  enter,  and  the 
goods  and  chattels  of  said  A,  in  the 
same  dwelling  house  being,  feloni- 
ously and  burglariously  to  steal  and 
carry  away,"  is  framed  with  sufficient 
certainty.  Hackett  v.  Com.,  15  Pa. 
St.  98. 

Name  of  Person  Injured. — In  attempts 
to  steal,  the  name  of  the  owner  of  the 
goods  should  be  stated;  but  if  the 
name  io  unknown  and  it  is  so  averred, 
it  need  not  be  proved.  State  v.  Wil- 
son, 30  Conn.  507;  2  Bish.  Crim.  Pro., 

1.' People  V.  Bush,  4  Hill  (N.  Y.) 
133;  State  V.  Montgomery,  7  Baxt. 
(Tenn.)  162;  Mackesey  v.  People,  6 
Park  Cr.  Rep.  (N.  Y.)  114. 

An  indictment  for  attempting  to  ob- 
tain property  under  false  pretenses  is 
not  bad  because  it  fails  to  aver  that 
the  defendant  failed  in  carrying  out 
his  object,  or  was  interrupted  in  the 
same.     State  v.  Decker,  36  Kan.  717. 

2.   Lewis  V.  State,  35  Ala.  380. 

An  indictment  under  §  3307  Code 
Ala.,  charging  that  the  prisoner  "at- 


tempted to  commit  rape  on  a  white 
woman,"  is  sufficiently  certain  and 
definite  under  the  provisions  of  the 
said  code.    Lewis  v.  State,  35  Ala.  380. 

3.  Watson  v.  State,  5  Tex.  App.  11; 
Rex  V.  Fuller,  i  B.  &  P.  179. 

4.  State  V.  Bailer,  26  W.  Va.  103. 
6.   Rex  V.  Fuller,  i  B.  &  P.  179. 

6.  Lewis  z/.  State,  35  Ala.  389;  State 
V.  Wilson,  30  Conn.  500;  State  v.  Col- 
vin, 90  N.  Car.  718;  Clark  v.  State, 
86  Tenn.  511;  State  v.  Jordan,  75  N. 
Car.  27;  In  re  Lloyd,  51  Kan.  501; 
Cunningham  v.  State,  49  Miss.  703; 
State  V.  Lung,  21  Nev.  209.  See  also 
Randolph  v.  Com.,  6  S.  &  R.  (Pa.) 
397- 

Bape.  —  Where  the  indictment 
charged  the  defendant  with  mixing 
cantharides  in  some  coffee  which  he 
knew  a  certain  woman  was  about  to 
drink,  and  there  is  no  direct  allegation 
that  it  was  done  with  intent  to  com- 
mit rape — held,  that  this  is  a  mere  ar- 
gumentative statement  of  the  fact 
which  is  not  permissible  in  an  indict- 
ment. State  V.  Lung,  21  Nev.  209. 
See  also  Randolph  v.  Com.,  6  S.  &  R. 
(Pa.)  297.     See  article  Rape. 

Forgery. — Where  the  indictment  was 
for  an  attempt  to  commit  the  offense 
of  forging  auditors'  warrants  on  the 
state  treasury  the  indictment  should 
charge  that  the  attempt  to  forge  such 
warrants  was  with  intent  to  injure 
and  defraud  the  state.  Cunningham 
V.  State,  49  Miss.  703.  See  article 
Forgery. 

False  Pretenses.— Upon  an  indict- 
ment for  an  attempt  to  obtain  goods 
under  false  pretenses  the  prosecution 
need  not  show  an  assault,  but  it  is 
suflScient  to  constitute  the  offense  if 
the  offender  either  assault  another 
with  an  intent  to  commit,  or  othertvise 
attempt  to  commit,  any  felony.  Rafferty 
V.  State,  91  Tenn.  655. 

7.  State  V.  Wilson,  30  Conn.  500; 
Com.  V.  McLaughlin,  105  Mass.  463; 
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mate  act  to  the  consummation  of  the  offense  attempted.* 


Com.  V.  Sherman,  105  Mass.  169; 
State  V.  Utley,  82  N.  Car.  556;  State 
V.  Colvin,  90  N.  Car.  717;  State  v. 
Jordan,  75  N.  Car.  27;  Randolph  v. 
Com.,  6  S.  &  R.  (Pa.)  397;  Smith  v. 
Com.,  54  Pa.  St.  209;  Com.  v.  Clark,  6 
Gratt.  (Va.)  675;  Hicks  v.  Com.,  36 
Va.  226;  State  v.  Bailer,  26  W.  Va.  90; 
U.  S.  V.  Ulrici,  3  Dill.  (U.  S.)  532; 
Kinningham  v.  State,  119  Ind.  332. 

Illustrations  of  the  Rule. — The  overt 
act  must  be  such  as  is  itself  adapted 
to  produce  the  intended  effect;  and 
that  it  may  be  seen  to  be  so  adapted  it 
must  be  so  averred.  State  v.  Wilson, 
30  Conn.  500. 

It  is  not  necessary  that  the  overt 
acts  should  be  otherwise  charged  than 
as  acts  towards  the  commission  of  the 
offense,  with  such  a  description  of 
them  as  to  render  it  apparent  that 
they  were  in  pursuance  of  the  guilty 
purpose.  Com.  v.  McLaughlin,  105 
Mass.  463. 

An  indictment  charging  an  attempt 
to  commit  a  crime  must  set  out  the 
acts  constituting  the  attempt,  and  a 
failure  to  do  so  renders  the  indictment 
defective.  State  v.  Brannan,  3  Nev. 
238. 

To  sustain  a  conviction  upon  an  in- 
dictment for  an  attempt  to  commit  a 
crime  there  must  be  not  only  the  crim- 
inal intent,  but  overt  acts  towards  the 
commission  of  the  offense  must  be 
proved;  and  the  attempt  must  pro- 
gress sufficiently  towards  execution  to 
clearly  show  the  criminal  intent  of 
the  defendant.  In  re  Lloyd,  51  Kan. 
501. 

It  is  not  enough  to  charge  an  at- 
tempt only,  but  both  the  intent  and 
the  overt  act  must  be  specifically 
alleged  and  the  overt  act  must  be 
such  as  is  itself  adapted  to  produce 
the  effect  intended.  State  v.  Wilson, 
30  Conn.  500,  quoted  in  State  v.  Col- 
vin, go  N.  Car.  718. 

Attempted  Arson. — Upon  an  indict- 
ment against  several  for  an  attempt 
to  burn  a  barn — held,  that  to  convict 
the  defendants  they  must  have  done 
an  act  or  acts  in  the  attempt  towards 
the  commission  of  the  offense;  that 
an  attempt  according  to  the  true  in- 
tent and  meaning  of  the  statute  can 
only  be  made  by  an  actual  ineffectual 
deed  done  in  pursuance  of  and  in  fur- 
therance of  the  design.  Nor  need 
the  overt  act  done  in  the  attempt  to 
commit   the  crime  be  the  last    proxi- 


mate act  prior  to  the  carrying  out  of 
the  felony.  Uhl  v.  Com.,  6  Gratt. 
(Va.)  706. 

Escape  from  Jail. — An  indictment  for 
an  overt  attempt  to  escape  from  prison, 
which  alleges  that  the  prisoner,  while 
lawfully  confined  in  the  state  prison, 
under  a  judgment  by  a  competent 
court  for  the  crime  of  burglary,  did 
make  an  overt  attempt  to  escape 
therefrom,  and  did  unlawfully,  forci- 
bly, and  feloniously  break  out  of  the 
cell  in  said  prison  in  which  he  was 
confined  and  out  of  the  building  in 
which  said  cell  was  and  is,  contains  a 
sufficient  statement  of  facts  to  show 
the  commission  of  the  offense  charged. 
State  V.  Angelo,  18  Nev.  425. 

Attempt  to  Steal. — An  indictment 
charging  that  the  defendant  opened 
the  cash-drawer  of  prosecutor  with  in- 
tent to  steal  its  contents,  charges  an 
act  constituting  an  attempt  to  commit 
larceny.     Clark    v.     State,    86    Tenn. 

511- 

To  convict  one  of  an  attempt  to 
steal,  under  §  273  111.  Crim.  Code, 
there  must  be  proved  acts  done 
towards  the  perpetration  of  the  of- 
fense, and  such  acts  should  be  spe- 
cifically averred.  Thompson  v.  Peo- 
ple, 96  111.  158. 

Attempt  to  Maim. — An  indictment 
simply  avowing  that  the  defendant 
did  attempt  feloniously  to  maim  was 
held  to  be  insufficient,  because  it  did 
not  allege  some  act  done  by  the  de- 
fendant of  such  a  nature  as  to  consti- 
tute an  attempt  to  commit  tha  offense 
mentioned  in  the  indictment.  Com. 
V.  Clark,  6  Gratt.  (Va.)  675,  quoted  in 
State  V.  Colvin,  90  N.  Car.  718. 

Attempt  to  Bob. — Where  the  indict- 
ment charged  that  the  defendant  and 
another  in  the  attempt  towards  the 
commission  of  the  crime  of  robbery 
went  to  the  dwelling-house  of  said  A 
armed  with  a  pistol  set,  broke  down 
the  door  and  demanded  money  of  A  or 
they  would  kill  him, but  that  theyfailed 
in  such  attempt  by  being  frightened 
away,  and  were  intercepted  and  pre- 
vented in  the  execution  of  the  same — 
held,  that  this  was  a  sufficient  aver- 
ment of  the  doing  of  an  act  towards 
the  commission  of  a  crime  in  an  at- 
tempt to  commit  it.  State  v.  Mont- 
gomery, 109  Mo.  645. 

1.  Hicks  V.  Com.,  86  Va.  227;  Uhl 
V.  Com.,  6  Gratt.  (Va.)  706;  McDade  v. 
People,  29  Mich.  50. 
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4.  Particularity  Required. — There  is  some  conflict  of  authority  as 
to  particularity  required  in  indictments  for  attempts  to  commit 
crime,  some  courts  holding  that  the  same  particularity  is  not 
required  as  in  indictments  for  the  commission  of  the  ofTense 
itself.*  Thus  in  an  indictment  for  an  attempt  to  steal,  although 
something  more  than  a  mere  attempt  on  the  part  of  the  de- 
fendant is  required  to  be  set  out,*  there  is  no  necessity  to 
allege  the  value  of  the  property,'  or  to  specify  the  particular 
articles  intended  to  be  stolen.*  So  indictments  for  pocket  pick- 
ing should  allege  something  more  than  a  mere  charge  that  the 
defendant  attempted  to  steal  goods  from  the  pocket  ;*  but  it  is 
unnecessary  to  allege  that  the  pocket  contained  property,  and  the 
indictment  will  not  be  defeated  by  proof  that  there  was  nothing 
therein.®     Other  of  our  courts  have  decided,  however,  that  the 

1.  Cunningham  v.  State,  40  Miss. 
703;  Hayes  v.  State,  15  Lea  (Tenn.) 
67;  Clark  V.  State,  86  Tenn.  511;  State 
V.  Montgomery,  7  Baxt.  (Tenn.)  160. 

Technical  Accuracy. — It  is  not  neces- 
sary that  an  indictment  for  an  attempt 
to  extort  money,  under  Gen.  Stat.,  c. 
160,  §  28,  should  set  out  with  technical 
accuracy  the  crime  or  offense  of  which 
the  defendant  is  alleged  to  have 
threatened  to  accuse  another  person. 
Com.  V.  Murphy,  12  Allen  (Mass.) 
450. 

2.  State  V,  Wilson,  30  Conn.  500; 
Thompson  v.  People,  96  111.  158;  Ran- 
dolph V.  Com.,  6  S.  &  R.  (Pa.)  397, 
quoted  hi  State  v.  Colvin,  90  N.  Car. 
718;  State  V.  Womack,  31  La.  Ann. 
635;  State  V.  Brannan,  3  Nev.  238. 

An  indictment  for  an  attempt  to 
steal,  under  §  273  Crim.  Code, 
which  only  avers  an  attempt  to  steal, 
is  bad,  and  will  be  quashed.  Thomp- 
son V.  People,  96  111.  158. 

An  allegation  in  an  indictment  that 
the  defendant  on  a  certain  night, 
"  with  an  axe  and  hatchet  broke  the 
dwelling-house  of  A  with  intent  feloni- 
ously and  burglariously  to  enter,  and 
the  goods  and  chattels  of  said  A  in 
the  same  dwelling-house  being,  feloni- 
ously and  burglariously  to  steal  and 
carry  away,"  is  sufficiently  specific. 
Hackett  v.Qoxa.,  15  Pa.  St.  98. 

3.  People  v..  Ah  Ye,  31  Cal.  454; 
State  V.  Jones,  10  Iowa  206;  Clark  v. 
State,  86  Tenn.  511;  Qom.v.  McDonald, 
5  Cush.  (Mass.)  367;  Spencer  v.  State, 
13  Ohio  402;  Hunter  v.  State,  29  Ind. 
80;  Rogers  z/.  Com.,  5  S.  &  R.  (Pa.)  464- 

Description  of  goods  in  an  attempt 
to  commit  larceny  as  "  money,  per- 
sonal goods,  and  chattels,"  is  suffi- 
cient.    Clark  V.  State,  86  Tenn.  511. 


4.  State  V.  Utley,  82  N.  Car.  556; 
Spencer  v.  State,  13  Ohio  401;  Hunter 
V.  State,  29  Ind.  80;  Rogers  v.  Com.,  5 
S.  &  R.  (Pa.)  464;  Josslyn  v.  Com.,  6 
Met.  (Mass.)  239. 

5.  State  V.  Wilson,  30  Com.  505; 
Com.  V.  McDonald,  5  Cush.  (Mass.) 
365;  Com.  V.  Bonner,  97  Mass.  587; 
Com.  V.  Sherman,  105  Mass.  169; 
Com.  V.  Fortune,  105  Mass.  592; 
Randolph  v.  Com.,  6  S.  &  R.  (Pa.) 398. 

An  indictment  for  attempt  to  com- 
mit larceny  from  the  person  of  a 
certain  woman,  alleging  that  the  de- 
fendant, "  with  intent  to  steal  the 
personal  property"  of  said  woman, 
"  being  in  her  pocket  and  on  her  per- 
son," did  "thrust,  insert,  put,  and 
place  his  hand  upon  the  dress  near  and 
into  the  pocket  of  said  woman  with- 
out her  knowledge  and  against  her 
will,"  etc.,  sufficiently  states  the  at- 
tempted crime.  Com.  v.  Bonner,  97 
Mass.  587;  Com.  v.  Sherman,  105 
Mass.  169. 

Charging  by  Way  of  Argument. — An 
indictment  charging  that  the  defend- 
ant did,  "  with  force  and  arms,  etc., 
unlawfully  and  wickedly  attempt  to 
pick  the  pocket  of  J.  C,  with  intent 
then  and  there  feloniously  to  steal, 
take,  and  carry  away  the  goods,  etc.," 
is  bad,  since  it  charges  a  thing  by  way 
of  argument.  Randolph  v.  Com.,  6  S. 
&  R.  (Pa.)  398. 

6.  Com.  V.  Jacobs,  9  Allen  (Mass.) 
274;  Com.  V.  McDonald,  5  Cush. 
(Mass.)  365;  Rogers  v.  Com.,  5  S.  &  R. 
(Pa.)  464;  State  v.  Wilson,  30  Conn. 
500;  People  V.  Jones,  46  Mich.  441. 
See  also  Josslyn  v.  Com.,  6  Met. 
(Mass.)  236. 

That  there  was  money  in  the  pocket 
is   an  extrinsic  fact  not   essential    to 
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attempt  should  be  set  forth  with  as  much  exactness  as  is  required 
in  an  indictment  for  the  commission  of  the  offense  itself.* 

III.  Soliciting  to  Ceime.— When  this  offense  consists  in  solic- 
iting or  attempting  to  incite  another  to  do  an  act,  it  is  sufficient 
to  aver  such  fact  in  general  terms,*  without  specifying  the  words 
or  describing  the  acts  employed.' 

IV.  Attempts  to  Commit  Abortion. — The  allegations  necessary 
upon  an   indictment  for  an  attempt  to  commit  an  abortion  and 


constitute  the  attempt,  and  therefore 
one  which  it  is  not  necessary  to  al- 
lege.    State  V.  Wilson,  30  Conn.  507. 

English  Doctrine. — The  weight  of 
authority  in  England  is  in  favor  of  the 
proposition  that  a  person  cannot  be 
convicted  of  an  attempt  to  steal  from 
the  pocket  without  proof  that  there 
was  something  in  the  pocket  to  steal. 
People  V.  Moran,  123  N.  Y.  254;  Reg. 
V.  McPherson,  Dears  &  B.  C.  C.  197; 
Reg.  V.  Collins,   L.  &  C.  471. 

In  Reg.  V.  Collins,  2  Ben.  &  H.'s 
Lead.  Cas.  478  (2d  ed.),  defendant  was 
indicted  for  an  attempt  to  commit  a  fel- 
ony by  putting  his  hand  into  another's 
pocket  with  intent  to  steal  ^'^ property 
in  said  pocket  then  and  there  being;"  and 
there  being  no  proof  that  there  was 
anything  in  the  pocket  the  convic- 
tion was  quashed  for  want  of  such 
proof.  The  annotator  in  this  case 
reconciles  the  decision  with  other 
English  cases  by  suggesting  that  such 
decision  was  required  by  the  language 
of  the  indictment  on  the  ground  that 
the  intent  charged  was  to  steal;  ^^ prop- 
erty in  said  pocket  then  and  there  being" 
there  must  be  proof  of  property  in  the 
pocket,  as  laid.  But  see  view  held  of 
this  case  in  Clark  v.  State,  86  Tenn.516. 

1.  Rivers  v.  State,  97  Ala.  72;  State 
V.  Wilson,  30  Conn.  500;  Bradley  v. 
State,  32  Ark.  704. 

It  is  not  true,  as  a  general  proposi- 
tion, that  an  attempt  need  not  be  set 
forth  with  as  much  exactness  as  is 
required  in  an  indictment  for  the 
commission  of  the  offense.  State  v. 
Wilson,  30  Conn.  500. 

Perjury. — An  indictment,  under  § 
3920  of  Ala.  Code,  for  offering  a  man 
money  to  commit  perjury  should  be  as 
certain  and  definite  in  its  allegations 
as  an  indictment  for  perjury  itself. 
Rivers  v.  State,  97  Ala.  72. 

Attempt  to  Rape. — Technical  accu- 
racy is  required  in  an  indictment  for 
an  attempt  to  commit  rape.  Bradley 
V.  State,  32  Ark.  704. 

Attempt   to   Poison. — An   indictment 


for  an  attempt  to  poison  must  allege 
that  the  substance  administered  was 
poison.     Anthony  v.  State,  29  Ala.  27. 

2.  See  indictment  in  the  following 
cases:  Stuckmyer  v.  State,  29  Ind. 
20;  Com.  V.  Jacobs,  9  Allen  (Mass.) 
274;  People  V.  Thompson,  37  Mich. 
iiS;  McDade  v.  People,  29  Mich.  51; 
People  V.  Bush,  4  Hill  (N.  Y.)  133; 
Smith  V.  Com.,  54  Pa.  St.  210;  States. 
Holding,  I  McCord  (S.  Car.)  31;  Rex 
V.  Higgins,  2  East  5. 

Form  of  indictment  for  soliciting 
servant  to  embezzle  his  master's  goods. 
3  Chitty's  Crim.  Law,  992. 

An  indictment  charging  that  the  de- 
fendant did  at  a  certain  time  and 
place  "solicit,  invite,  procure  and 
hire"  A  to  burn,  etc.,  is  good.  People 
V.  Thompson,  37  Mich.  118. 

Where  an  affidavit  alleged  that  the 
defendant  did  "on,  etc.,  at,  etc.,  by 
words,  signs,  and  gestures,  attempt  to 
provoke  B  to  commit  an  assault  and 
battery  upon  him,  said  A — held,  that 
the  offense  was  well  charged."  Stuck- 
myer V.  State,  29  Ind.  20. 

Massachusetts  Statute.  —  An  indict- 
ment under  Stat.  1S63,  c.  252,  for  so- 
liciting a  person  to  leave  the  state  to 
enlist  in  military  service  may  be  sus- 
tained. Com.  V.  Jacobs,  9  Allen 
(Mass.)  274. 

3.  Stuckmyer  v.  State,  29  Ind.  20; 
McDade  v.  People,  29  Mich.  50;  Com. 
V.  Feely,  2  Va.  Cas.  i;  Rex  v.  Hig- 
gins, 2  East  5;  Rex  v.  Fuller,  i  B.  &  P. 
179. 

Soliciting  to  Arson. — Where  an  in- 
dictment charged  an  attempt  by  solic- 
itation to  burn  a  building,  it  is  equally 
as  valid  without  an  allegation  that  the 
defendant  furnished  oil  and  matches 
to  the  person  solicited.  McDade  v. 
People,  29  Mich.  50. 

Soliciting  to  Mutiny. — An  indictment 
on  37  Geo.  3,  c.  70,  is  sufficient  to 
charge  an  endeavor  to  incite  B  to 
mutiny,  being  a  soldier,  etc.,  without 
specifying  the  means  employed.  Rex 
V.  Fuller,  i  B.  «&  P.  179, 
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Conviction  of  an  Attempt. 


miscarriage  are  governed  to  a  great  extent  by  the  statute  under 
which  it  is  drawn,  the  words  of  the  statute  being  sufficient.*  The 
indictment,  however,  need  not  allege  the  substance*  or  the  in- 
strument used  in  the  operation.^ 

V.  Conviction  of  an  Attempt.— Upon  an  indictment  for  an 
offense  the  defendant  may  generally  be  convicted  of  an  attempt 
to  commit  the  same  ;*  but  an  indictment  for  an  assault  with  intent 


1.   Scott  V.  State,  141  111.  195. 

Illustrations  of  Rule. — An  indictment 
alleging  that  A  and  B  at  a  certain 
time  and  place  did  then  and  there  un- 
lawfully and  wilfully  employ  and  use 
in  and  upon  the  body  and  womb  of  C, 
who  was  then  and  there  a  pregnant 
woman,  as  the  said  A  and  B  well 
knew,  a  certain  instrument  called  a 
catheter,  with  intent  then  and  there 
and  thereby  to  procure  and  produce 
the  miscarriage  of  said  C,  it  not  being 
then  and  there  necessary  to  cause  said 
miscarriage  to  preserve  the  life  of  said 
C,  is  a  sufficient  indictment  under  §  36, 
2  Rev.  Stat.  1876,  p.  471.  State  v. 
Sherwood,  75  Ind.  15.  See  also  State 
V.  Vawter,  7  Blackf.  (Ind.)  592. 

Where  an  indictment  for  attempt  to 
commit  abortion  failed  to  allege  that 
the  miscarriage  was  not  necessary  to 
save  the  woman's  life — held,  that  the 
indictment  should  be  quashed.  Bas- 
sett  V.  State,  41  Ind.  303. 

An  indictment  alleging  that  at  a 
time  and  place  named  the  defendant 
did  unlawfully  use  a  certain  instru- 
ment he  "  in  his  hands  then  and  there 
had  and  held,  by  then  and  there 
forcing  and  thrusting  the  instrument 
aforesaid  into  the  body  and  womb  of 
a  certain  woman"  named,  "with  in- 
tent then  and  there  to  cause  the  mis- 
carriage of  the  woman" — held,  that 
the  indictment  sufficiently  set  forth  the 
ofifense  described  in  Mass.  Pub.  Stat., 
c.  207,  §  9.  Com.  V,  Corkin,  136  Mass. 
429. 

Massaclinsetts  Statutes. — Under  Mass. 
Pub.  Stat.,  c.  207,  §  9,  it  is  not  neces- 
sary, upon  an  indictment  for  an  at- 
tempt to  procure  the  miscarriage  of  a 
woman,  to  aver  that  the  woman  was 
pregnant  or  that  the  defendant  knew, 
believed,  supposed,  or  suspected  that 
she  was  pregnant.  Com.  v.  Tibbetts, 
157  Mass.  521;  Com.  v.  Corkin,  136 
Mass.  429.  See  also  Com.  v.  Jacobs,  9 
Allen  (Mass.)  275;  Com.  v.  Taylor,  132 
Mass.  261. 

Abortion  Resulting  in  Death. — Where 
death  results  from  the  attempt  to  com- 


mit abortion,  the  prosecution  should 
be  brought  under  §  1923,  Rev.  Stat. 
1881.  Montgomery  v.  State,  80  Ind. 
338. 

2.  State  V.  Fitzgerald,  49  Iowa  260; 
State  V.  Vawter,  7  Blackf.  (Ind.)  592; 
State  V.  Van  Houten,  37  Mo.  359;  Com. 
V.  Morrison,  16  Gray  (Mass.)  224;  Wat- 
son V.  State,  9  Tex.  App.  237;  Cave  v. 
State  (Tex.  Crim.  App.  1894),  26  S. 
W.  Rep.  503. 

3.  Com.  V.  Thompson,  159  Mass.  56. 
See  also  Scott  v.  People,  141  111.  203. 

Where  the  indictment  charges  that 
several  instruments  of  a  different 
nature  were  used  in  making  the  at- 
tempt, it  is  not  necessary  to  prove 
that  all  the  instruments  so  described 
were  used,  proof  of  one  being  suffi- 
cient to  sustain  the  indictment.  Scott 
V.  People,  141  111.  195. 

An  allegation,  in  an  indictment  for 
an  attempt  to  procure  the  miscarriage 
of  a  certain  woman,  that  the  defend- 
ant did  use  "  a  certain  instrument,  the 
name  of  which  and  a  more  particular 
description  of  which  are  to  said  jurors 
unknown,"  is  sufficient.  Com.  v. 
Thompson,  159  Mass.  56. 

4.  State  z*.  Decker,  36  Kan.  721;  West 
V.  State  (Tex.  Crim.  App.,  1893),  21  S. 
W.  Rep.  686;  In  re  Lloyd,  51  Kan.  507; 
State  V.  Frank,  103  Mo.  120;  De  Lacy 
V.  State,  8  Baxt.  (Tenn.)  401;  Hill  v. 
State,  53  Ga.  126;  Miller  v.  State,  58 
Ga.  202;  People  v.  Lawton,  56  Barb. 
(N.  Y.)  126;  Usher  v.  Com.,  2  Duv. 
(Ky.)  394;  Young  v.  Com.,  12  Bush 
(Ky.)  243;  State  v.  McLaughlin,  44 
Iowa  87. 

Under  §  4675  Code  Ga.  the  jury 
may  find  the  accused  guilty  of  "  an  at- 
tempt," where  the  indictment  charges 
the  actual  commission  of  the  offense, 
if  the  evidence  will  justify  such  a  find- 
ing. Hill  V.  State,  53  Ga.  126.  See 
also  People  v.  Lawton,  56  Barb.  (N. 
Y.)  126. 

Where,  upon  an  indictment  charging 
an  offense,  the  verdict  is  for  an  at- 
tempt (as  it  may  be  under  §  4675  Code 
Ga.),    the  penalty,    unless  prescribed 
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Conviction  of  an  Attempt. 


to  commit  rape  cannot  support  a  conviction  for  an  attempt  to 
commit  rape.* 


elsewhere,  may  be  drawn  from  section 
4712  if  any  of  the  penalties  there 
enumerated  will  apply  to  the  case. 
Miller  v.  State,  58  Ga.  202. 

Upon  an  indictment  charging  arson 
in  the  first  degree  the  jury  may  find 
the  defendant  not  guilty  in  the  degree 
charged,  and  guilty  of  any  degree  of 
the  offense  inferior  to  that  charged  in 
the  indictment,  or  of  an  attempt  to 
commit  such  an  offense.  People  v. 
Didien,  17  How.  Pr.  (N.  Y.  Supreme 
Ct.)  227. 

Missouri  Statute. — Under  §  2,  art.  9, 
Act  Mo.  relating  to  crimes  and  pun- 
ishments it  is  provided  that  "No  per- 
son shall  be  convicted  of  an  assault 
with  intent  to  commit  a  crime  or  of 
any  other  attempt  to  commit  any  of- 
fense when  it  shall  appear  that  the 
crime  intended  or  the  offense  attempted 


was  perpetrated  by  such  person  at  the 
time  of  such  assault  or  in  pursuance  of 
such  attempt."  State  v.  White,  35  Mo. 
501. 

Mississippi  Statute. — By  the  statute, 
Hatch  Dig.  983,  §21,  it  is  provided  that 
no  person  shall  be  convicted  of  an  as- 
sault with  intent  to  commit  rape,  or 
any  other  attempt  to  commit  an  of- 
fense, when  it  shall  appear  that  the 
crime  intended  or  the  offense  attempt- 
ed was  perpetrated  by  the  accused 
person  at  the  time  of  such  assault  or 
in  pursuance  of  such  attempt.  Wash 
V.  State,  14  Smed.  &  M.  (Miss.) 
124. 

1.  Gurneyi'.  State,  21  Tex.  App.  565; 
Brown  v.  State,  7  Tex.  App.  569. 

As  to  assault  with  intent  to  commit 
a  higher  crime,  see  article  Assault 
AND  Battery,  vol.  i,  p.  835. 
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L  Action  by  Attorneys  fob  Fees,  104. 

1.  Form  of  Action,  104. 

2.  Action  at  Law — Fund  in  Court,  105. 

3.  Parties,  106. 

4.  AlUgation  of  Admission  to  the  Bar,  106. 

5.  The  Issue,  107. 

II.  Actions  against  Attorneys,  107. 

1.  For  Negligence,  107. 

2.  For  Money  Collected,  108, 

III.  Summary  Proceedings  against  Attorneys.  io8. 

1.  Generally,  108. 

2.  When  a  Summary  Proceeding  Lies,  109. 

3.  Cross-demand  of  Attortiey.  1 10. 

4.  Where  to  Institute  the  Proceeding,  1 10. 

5.  Relation  of  Attorney  and  Clietit  must  Exist,  in. 

6.  Action  as  a  Bar  to  Summary  Proceeding,  ill. 

7.  Parties,  112. 

As  to  Address  of  Attorneys,  see  article  ADDRESS,  Vol.  I., p.  236. 

Appearance  by  Attorneys,  see  article  APPEARANCES,  Vol.  II.,  p. 
675. 

Arguments  to  Court  or  fury,  see  article  ARGUMENTS  OF  COUN- 
SEL, Vol.  IL,  p.  698. 

Briefs  of  Counsel,  see  article  BRIEFS. 

Disbarring  Attorneys,  see  article  DISBARMENT  AND  SUSPEN^ 
SION  OF  A  TTORNE  YS. 

Power  to  Take  or  Make  Affidavits,  see  article*:  AFFIDA  VITS, 
Vol.  L,pp.2>2(>,  330;  ATTACHMENT  Vol.  Ill,  p.  3. 

Liens  of  Attorneys,  see  article  LIEN^S. 

Attorneys'  Costs,  see  articles  ADDITIONAL  ALLOWANCES  OF 
COSTS.  Vol.  /.,/.  211  ;  COSTS. 

Production  of  Documents,  see  article  PRODUCTION  OF  DOCU- 
MENTS. 

Substitution  of  Attorneys,  see  article  SUBSTITUTION  OF  AT- 
TORNEYS. 

Stiptdation  by  Attorneys,  see  article  STIPULA  TIONS. 

Service  of  Process,  see  article  SER  VICE  OF  PROCESS. 

1.  Action  by  Attorneys  for  Fees— 1.  Form  of  Action.— Whatever 
the  rule  may  have  been  formerly,  it  is  now  settled  that  an  attor- 
ney at  law  may  maintain  an  action  to  recover  his  proper  fees, 
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costs,  and  disbursements.*  Where  such  a  proceeding  is  at  com- 
mon law,  assumpsit,  upon  the  express  or  implied  promise  of  the 
client  to  pay  fees  and  costs,  is  the  proper  form  of  action,* 

Common  Counts. — The  common  count  for  work  and  material  will  lie 
in  such  case.^ 

Under  Code  Practice. — And  even  under  the  code  practice  it  is  not 
necessary  to  set  forth  the  items  of  the  various  charges  and  services 
in  the  complaint.* 

2.  Action  at  Law — Fund  in  Court. — In  ordinary  cases  an  attorney 
cannot  have  relief  to  compel  payment  of  his  fees,  by  order  in 
the  cause  in  which  they  are  earned,  nor  even  in  an  independent 
bill  for  the  purpose,  as  he  has  an  adequate  remedy  by  action  at 
law.* 

Fund  in  Court. — But  there  is  no  doubt  of  the  power  of  the 
court,  where  a  fund  is  within  its  control,  to  take  care  of  the  rights 
of  the  attorney  who  has  claims  against  it,  whether  for  his  costs  or 
his  reasonable  counsel  fees.®  See  article  FUNDS  and  Deposit 
IN  Court. 
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1.  See  I  Am.  &  Eng.  Ency.  Law,  tit. 
Attorney  and  Client. 

2.  Thompson  v.  Boyle,  85  Pa.  St. 
477;  Thompson  v.  Minor,  35  Leg.  Int. 
(Pa.)  244;  Law  V.  Ewell,  2  Cranch 
(C.  C.)  144;  Calvert  v.  Coxe,  i  Gill 
(Md.)  95. 

3.  2  Chitty  on  Pleadings  (i6th  Am. 
ed.),  28. 

The  common  counts  for  work  and 
materials  and  for  money  paid  are 
sufficient  to  enable  an  attorney  to  re- 
cover the  amount  of  his  bill  of  costs. 
2  Chitty  on  Pleadings  (i6th  Am.  ed.), 
59- 

Where  a  Client  Collects  Fees  belonging 
to  an  attorney,  the  latter  may  main- 
tain an  action  for  them  as  for  money 
had  and  received.  Union  Mut.  L. 
Ins.  Co.  V.  Buchanan,  100  Ind.  63. 

4.  Thus  in  an  action  brought  by  an 
attorney  at  law  for  professional  ser- 
vices rendered  in  certain  actions,  the 
value  of  the  retainer  is  included  in  the 
cause  of  action,  though  not  specified 
in  the  complaint,  and  may  be  proved 
under  an  issue  tendered  as  to  the 
value  of  the  services.  Knight  v.  Russ, 
77  Cal.  410. 

Attorney  in  Another  State. — In  an  ac- 
tion for  services  by  plaintiff  as  an  at- 
torney at  law  in  another  state,  plain- 
tiff must  allege  and  prove  that  an  ac- 
tion for  such  services  can  be  main- 
tained under  the  laws  of  such  other 
state.  Williams  v.  Dodge,  8  Misc. 
Rep.  (N.  Y.  C.  PI.)  317. 

Enforcing  Lien  on  Judgment. — Where 


it  is  sought  to  enforce  the  lien  of  an 
attorney  on  a  judgment,  the  amount 
due  for  fees  must  be  shown,  either  by 
stating  a  contract  fixing  the  amount 
or  by  assessing  the  value  of  the  ser- 
vices. Day  V.  Bowman,  log  Ind.  383. 
Fee  Pleaded  as  Counterclaim. — An  at- 
torney's fee  pleaded  as  a  lien  and 
counterclaim,  being  left  blank  in  the 
answer,  and  not  responded  to,  the 
amount  of  the  fee  should  have  been 
inquired  into  and  deducted,  as,  by  the 
code,  values  are  not  taken  as  con- 
fessed. Wintersmithw.  Tabor,  5  Bush 
(Ky.)  log.  Compare  Denning  v.  Gallo- 
way, 47  Ind.  182;  Wood  z/.  Hughes  (Ind., 
1894),  37  N.  E.  Rep.  588;  Wetherby  v. 
Weaver,  51  Minn.  73;  Caldwell  v. 
Young,  21  Tex.  800. 

5.  Strike's  Case,  i  Bland  (Md.)  57; 
Pugh  V.  Dorsey,  8  Smed.  &  M.  (Miss.) 
379;  Matter  of  Southwick,  i  Johns. 
Ch.  (N.  Y.)  22;  Lynch  v.  Willard,  6 
Johns.  Ch.  (N.  Y.)  342. 

6.  Alabama. — Speakman  v.  Oaks,  97 
Ala.    503;  Parker   v.    Parker,  99  Ala. 

239- 

Georgia. — Walker  v.  Floyd,  30  Ga. 
237;  McCall  V.  Walter,  71  Ga.  287; 
Cain  7/.  Farmer,  74  Ga.  38;  Churchill  z/. 
Bee,  66  Ga.  622;  Smith  v.  Goode,  29 
Ga.   185;  Cothran    v.  Brower,    75  Ga. 

494- 

Illinois. — Fletcher  v.  Massey,  49  111. 
App,  36. 

Indiana. — Baker  v.  Knox  County, 
18  Ind.  170;  Wyant  v.  Pottorff,  37 
Ind.     512;    Mathews   v.     Norman,   42 
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3.  Parties. — There  is  very  little  practical  difficulty  in  ascertain- 
ing who  should  be  parties  to  an  action  by  an  attorney  for  his  fees. 
The  attorney  who  rendered  the  services  is  the  proper  plaintiff, 
and  those  on  whose  credit  such  services  were  rendered  are  the 
proper  defendants.* 

4.  Allegation  of  Admission  to  the   Bar It  is  certainly  the  better 

practice,  where  an  attorney  sues  to  recover  fees  or  costs,  to  de- 
scribe the  plaintiff  as  a  practising  attorney  duly  admitted  to  the 
bar;  although  at  common  law,  where  the  action  was  upon  the  com- 
mon count,  this  seems  not  to  have  been  necessary.* 


Ind.    176;   Johnson    v.    Crossland,    34 
Ind.  334;   Roberts  v.  Comer,   41  Ind. 

475. 

Iowa. — Hamilton  v.  Baker  (Iowa, 
1894),  58  N.  W.  Rep.  1080;  State  v. 
Boyd,  85  Iowa  741;  Nelson  v.  Ever- 
ett, 29  Iowa  184;  White  v.  Lucas,  46 
Iowa  319. 

Kentucky.— S,m\\.\i  v.  Bell  (Ky.,  1881), 
25  S.  W.  Rep,  752. 

Louisiana. — Baldwin  v.  Carleton,  15 
La.  394;  Dorsey  v.  Creditors,  5  Mar- 
tin, N.  S.  (La.)  399. 

Mississippi. — Harney  v.  Demoss,  3 
How.  (Miss.)  174. 

New  York. — Lorillard  v.  Robinson, 
2  Paige  (N.  Y.)  276. 

Ohio. — Geauga  County  v.  Ranney, 
13  Ohio  St.  388. 

South  Carolina. — Brooks  v.  Brooks, 
16  S.  Car.  621;  Hand  v.  Savannah, 
etc.,  R.  Co.,  17  S.  Car.  228;  Otis  v. 
Brown,  20  S.  Car.  586. 

Texas. — Croft  v.  Hicks,  26  Tex. 
383. 

United  States.— Ex  p.  Plitt,  2  Wall. 
Jr.  (C.  C.)  453;  Jacksonville,  etc.,  R. 
Co.  V.  American  Constr.  Co.,  6  C.  C. 
A.  249;  Hobbs  V.  McLean,  117  U.  S. 
567. 

Louisiana. — The  fees  for  services  of 
an  attorney  at  law,  although  he  has 
acted  under  an  appointment  by  the 
court  as  tutor  ad  litem  for  minors, 
cannot  be  recovered  in  a  proceeding 
by  rule  after  the  determination  of  the 
litigation  in  which  he  has  been  em- 
ployed. Nolan  V.  Taylor,  12  La.  Ann. 
201.  And  since  the  Constitution  of 
1845  no  court  or  judge  can  make  any 
allowance  to  an  attorney  employed  by 
a  curator  or  to  an  attorney  of  absent 
heirs,  or  for  the  compensation  of  per- 
sons employed  to  appraise  the  property 
left  by  the  deceased.  Asbridge's  Suc- 
cession, I  La.  Ann.  206;  Rolland's  Suc- 
cession. I  La.  Ann.  224. 

1.  Where,  in  an  action  by  an  attorney 


for  services  performed  in  the  name  of 
a  firm  of  which  he  was  a  member,  it 
appeared  that,  under  his  agreement 
with  his  copartner,  he  was  to  perform 
services  and  to  alone  receive  the  fees 
chargeable,  and  that  he  alone  was  in- 
terested in  the  claim — held,  that  the 
action  was  properly  brought  in  his 
name.  McCabe  v.  Goodfellow  (Su- 
preme Ct.),  21  Civ.  Pro.  Rep.  (N.  Y.) 
66. 

Where  three  members  of  the  bar  en- 
tered their  appearance  for  a  defend- 
ant, having  been  employed  generally 
to  appear,  and  no  warrant  of  attorney 
was  given  to  any  of  them — held,  that 
the  attorney's  fee  was  to  be  equally 
divided  between  them.  Hurst  v.  Dar- 
nell, i  Wash.  (U.  S.)  438. 

A  party  to  an  action  cannot  main- 
tain proceedings  on  behalf  of  his  at- 
torney to  enforce  the  attorney's  stat- 
utory lien  for  his  costs.  Avery  v. 
Avery  (Supreme  Ct.),  24  N.  Y.  Supp. 
737.  See  Fillmore  v.  Wells,  10  Colo. 
228. 

Massachtisetts.  —  An  attorney  law- 
fully possessed  of  an  execution  in  fa- 
vor of  his  client  may  enforce  the  lien 
thereon  given  him  by  Mass.  Rev. 
Stat.,  c.  88,  S  28,  for  his  fees  and  dis- 
bursements in  the  cause,  by  action  on 
the  judgment  in  the  name  of  the 
client.  Woods  v,  Verry,  4  Gray  (Mass.) 

357- 

2.  2  Chitty  on  Pleadings  (i6th  Am. 
ed.),  9. 

Arrest  of  Judgment. — Where  the  pe- 
tition in  a  suit  to  recover  attorney's 
fees  failed  to  aver  directly  that  the 
plaintiff  had  obtained  a  license  to  prac- 
tise, it  was  held  that  this  was  not  a 
defect  that  could  be  taken  advantage 
of  on  motion  in  arrest  of  judgment. 
Kersey  v.  Garton,  77  Mo.  645. 

Proof  of  Qaaliflcations. — But  an  at- 
torney at  law  cannot  recover  for  pro- 
fessional services  without  proof  of  the 
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5.  The  Issue. — The  issue  usually  tried,  in  an  action  for  attorney's 
fees,  is  that  of  the  value  of  the  services  rendered.  Anything 
which  shows  that  the  services  were  not  of  the  value  claimed — as 
the  nature  of  the  suit  conducted,  the  absence  of  difificulty,  the 
small  amount  involved,  the  little  skill  requisite,  the  absence  of 
skill,  or  the  like — is  competent  under  the  issue  of  value.* 

II.  Actions  against  Attoeneys — 1.  For  Negligence. — Where  an 
attorney  has  been  guilty  of  negligence  in  prosecuting  or  in  defend- 
ing a  case  he  may  be  held  accountable  in  an  action.  At  com- 
mon law  he  could  be  sued  either  in  assumpsit  for  breach  of  the 
implied  promise,  or  in  case  for  the  neglect  of  duty.* 

The  Declaration  or  Complaint  should  explicitly  show  the  retainer  of 
the  attorney,  and  should  clearly  point  out  the  details  in  which  he 
was  negligent.' 


qualifications  required  by  statute. 
Perkins  v.  McDuffee,  63  Me.  181.  See 
Ames  V.  Oilman,  10  Met.  (Mass.)  239; 
Humphreys  v.  Harvey,  i  Bing.  N. 
Cas.  62,  27  E.  C.  L.  312;  Williams  v. 
Jones,  2  Q.  B.  276,  42  E.  C,  L.  673. 

1.  Bridges  v.  Paige,  13  Cal.  641;  com- 
pare Cooper  w.  Stinson,  5  Minn.  201; 
Indianapolis  Piano  Mfg.  Co.  z/.  Caven, 
53  Ind.  258;  Blizzard  v.  Applegate,  61 
Ind.  368;  Johnson  v.  Ballard,  44  Ind. 
270  ;  Steavenson  v.  Berwick  upon 
Tweed,  i  B.  154,  41  E.  C.  L.  481. 

Where  the  claim  for  attorney's  fees 
is  in  a  separate  count  of  the  answer, 
an  answer  to  that  count  will  not  be 
regarded  as  putting  in  issue  the  aver- 
ments of  the  other  counts.  Musser  v. 
Crum,  48  Iowa  52, 

In  a  suit  for  attorney's  fees,  the  de- 
fendant may  show,  under  a  general 
denial,  that  the  contract  sued  on  was 
illegal,  and  therefore  no  recovery  can 
be  had  on  it.  Cary  v.  Western  Union 
Tel.  Co.,  47  Hun  (N.  Y.)  610. 

When,  in  an  action  upon  a  note  stip- 
ulating for  the  payment  of  a  reason- 
able attorney's  fee  incase  of  suit,  the 
answer  denies  that  the  amount  claimed 
in  the  complaint  is  reasonable,  an  is- 
sue is  raised  which  must  be  tried  either 
by  the  court  or  by  a  jury.  Bowles  v. 
Doble,  II  Oregon  474. 

If  any  attorney  commences  a  suit 
against  his  client  on  a  note  payable 
to  himself,  and  it  be  shown  that  the 
attorney  received  a  sum  of  money  for 
the  client,  such  sum  cannot  be  allowed 
in  set-off  unless  it  be  sofiled.or  unless  it 
be  proved  that  the  money  was  received 
in  payment  of  the  note.  Wilson  v. 
Russ,  20  Me.  421. 

2.  2  Chitty  on  Pleadings  (i6th  Am. 


ed.),  58  ;  Burnett  v.  Lynch,  5  B.  & 
C.  589;  Legge  V.  Tucker,  i  H.  &  N. 
500  ;  Russel  v.  Palmer,  2  Wils.  325  ; 
Swannell  v.  Ellis,  i  Bing.  347. 

An  action  brought  in  a  justice's 
court  against  an  attorney  to  recover 
back  money  which  it  is  claimed  he 
has  taken  from  the  plaintiff  by  charg- 
ing illegal  fees  in  bills  of  costs  col- 
lected of  him,  is  not  to  be  regarded 
as  an  action  of  assumpsit  based  upon 
an  implied  promise.  Waters  v.  Whit- 
temore,  22  Barb.  (N.  Y.)  593. 

3.  Sufficient  Declaration. — In  an  action 
on  the  case  against  attorneys  at  law 
for  negligence  and  unskilfulness  in 
the  management  of  a  suit,  a  count  is 
sufficient  which  alleges,  after  stating 
defendants'  professional  character  and 
retainer  by  plaintiff,  that  they  conduct- 
ed the  suit  so  negligently  and  unskil- 
fully, "  in  not  having  a  certain  writ  of 
attachment,  affidavit,  and  declaration, 
before  then  prepared  by  the  said  de- 
fendants in  the  said  action,  prepared 
and  drawn  up  and  filed,  and  made 
out  according  to  the  laws  of  said  state 
and  rules  of  said  court  ;  that  the 
said  plaintiff,  by  the  said  neglect,  un- 
skilfulness, and  default  of  said  defend- 
ants," etc.,  "  was  hindered  and  pre- 
vented from  recovering  judgment," 
etc.,  and  was  "  forced  and  compelled 
to  release  and  dismiss  the  levy  of  said 
writ  of  attachment,"  etc.,  "  by  reason 
whereof  the  said  plaintiff  has  been 
prevented  from  recovering  her  de- 
mand," etc.  So  also  a  count  which 
alleges  that  the  defendants,  through 
want  of  care  and  skill,  "did  dismiss  the 
levy  of  a  certain  writ  of  attachment," 
before  that  time  levied  on  the  prop- 
erty of   the   defendants   therein,  and 
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2.  For  Money  Collected. — Where  an  attorney  has  collected  money 
for  his  client,  he  is  not  liable  to  a  suit  therefor  until  a  demand 
has  been  made  or  directions  have  been  given  to  remit  it.  An 
allegation  of  demand  must  be  made  in  the  declaration.* 

III.  Summary  Peoceedings  against  Attorneys— 1.  Generally— 
On  what  Jurisdiction  Based. — Summary  proceedings  against  attorneys 
to  compel  them  to  pay  over  moneys  to  their  clients  are  based 
upon  the  power  which  the  court  has  over  its  own  officers  to  pre- 
vent them  from,  or  to  punish  them  for,  committing  acts  of  dis- 
honesty or  impropriety  calculated  to  bring  contempt  upon  the 
administration  of  justice.  The  ground  of  the  jurisdiction  is  the 
alleged  misconduct  of  the  attorney.* 

"did  dismiss,  relinquish,  and  release 
all  liens  which  had  attached  or  accrued 
by  virtue  of  said  levy,"  etc.,  and  that, 
by  means  of  the  unskilful  and  negli- 
gent management  of  the  defendants, 
the  plaintiff  "lost  her  said  demand, 
and  the  means  of  recovering  and  col- 
lecting the  same" — presents  a  substan- 
tial cause  of  action.  Walker  z/.  Good- 
man, 21  Ala.  647. 

Improper  Advice. — In  an  action 
against  an  attorney  at  law  to  recover 
damages  for  giving  improper  and  un- 
skilful advice,  it  is  sufficient  if  the 
declaration  charges  that  the  defend- 
ant was  retained  or  employed  to  ad- 
vise the  plaintiffs'  testator  "  as  to  his 
legal  responsibility  and  liability  as 
surety  upon  a  certain  bond,"  in  a  cer- 
tain equity  proceeding  referred  to,  the 
bond  being  set  out  in  full;  and  that  de- 
fendant did  not  give  proper,  intelli- 
gent, and  legal  advice  in  a  proper  and 
skilful  manner;  but,  on  the  contrary, 
gave  him  improper, unskilful,  ignorant 
and  negligent  advice  [stating  the  ad- 
vice given];  that  the  plaintiffs'  testator, 
relying  upon  the  counsel  and  advice  of 
the  defendant,  acted  thereon,  and  that 
by  reason  thereof  he  was  greatly 
damaged,  etc.  Cochrane  v.  Little,  71 
Md.  323. 

Alteration  of  Verdict. — A  complaint  is 
sufficient  which  charges  that  an  attor- 
ney employed  to  prosecutea  suit  for  the 
recovery  of  valuable  land,  after  a  jury 
had  returned  a  verdict  in  plaintiff's 
favor,  took  the  same,  and  by  his  negli- 
gence and  unskilfulness  altered  the 
verdict,  so  as  to  embrace  only  a  worth- 
less piece  of  the  property  sought  to  be 
recovered,  and  at  his  request  the  jury 
accepted  the  same  as  their  verdict,  to 
the  plaintiff's  damage.  Skillen  v. 
Wallace,  36.  Ind.  319. 

Payment  of  Fee. — In  an  action  against 


an  attorney  for  neglect  in  the  manage- 
ment of  a  suit  it  is  not  necessary  to 
aver  that  the  plaintiff  had  paid  to  the 
defendant,  or  secured  to  him,  a  fee ;  but 
an  averment  that  the  defendant  under- 
took to  prosecute  the  suit  for  a  fee 
thereafter  to  be  paid  is  sufficient. 
Eccles  V.  Stephenson,  3  Bibb  (Ky.)  517. 

1.  Taylor  v.  Bates,  5  Cow.  (N.  Y.) 
376;  Rathbun  v.  Ingals,  7  Wend.  (N. 
Y.)  320;  Starr  v.  Vanderheyden,  9 
Johns.  (N.  Y.)  253;  Bohanan  v.  Peter- 
son, 9  Wend.  (N.  Y.)  503;  Ellis  v. 
Henry,  5  J.  J.  Marsh.  (Ky.)  248.  Com- 
pare Lillie  V.  Hoyt,  5  Hill  (N.  Y.)  394. 

SufS.cient  Allegation  of  Demand. — An 
averment  in  a  petition  that  the  de- 
fendant neglected  and  refused  to  pay 
a  certain  sum  of  money,  though  re- 
quested so  to  do.  is  a  sufficient  allega- 
tion of  a  demand  being  made.  Fletcher 
V.  Cummings,  33  Neb.  793, — a  case 
where  the  petition  was  construed  and 
held  to  state  a  cause  of  action  against 
an  attorney  for  retaining  money  col- 
lected by  him  in  the  course  of  his  em- 
ployment, and  in  his  hands,  which 
belonged  to  his  client. 

Set-ofF. — When  an  attorney  is  sued 
for  failure  to  pay  over  money,  he  may 
plead  fees  due  him  as  a  set-off.  Foster 
V.  Jackson.  8  Baxt.  (Tenn.)  433. 

Proof  Admissible. — Under  an  allega- 
tion in  a  petition  that  the  defendant 
orally  promised  to  pay  the  amount  of 
a  note  which  he  had  received  for  col- 
lection, and  which  he  had  without 
authority  surrendered  to  the  maker  in 
exchange  for  certain  personal  prop- 
erty— held,  that  the  plaintiff  was  not 
entitled  to  recover  upon  the  implied 
promise  of  the  defendant  to  pay  said 
note  by  reason  of  defendant's  wrongful 
surrender  of  the  same  to  the  maker. 
Aultman  v.  Goldsmith,  84  Iowa  547. 

2.  "  If  an  attorney    have  collected 
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2.  When  a  Summary  Proceeding  Lies. — It  is  only  where  a  party 
shows  that  he  has  a  clear,  absolute,  unincumbered  right  to  the 
immediate  possession  of  money  received  by  his  attorney,  on  his 
behalf,  that  a  summary  proceeding  lies  against  such  attorney,  on 
behalf  of  the  client.* 


money  for  his  client,  it  is  prima  facie 
his  duty,  after  deducting  his  own  costs 
and  disbursements,  to  pay  it  over  to 
such  client;  and  his  refusal  to  do  this, 
without  some  good  excuse,  is  gross 
misconduct  and  dishonesty  on  his 
part,  calculated  to  bring  discredit  on 
the  court  and  on  the  administration  of 
justice.  It  is  this  misconduct  on  which 
the  court  seizes  as  a  ground  of  juris- 
diction to  compel  him  to  pay  the  money, 
in  conformity  with  his  professional 
duty.  The  application  against  him  in 
such  cases  is  not  equivalent  to  an  action 
of  debt  or  assumpsit,  but  is  a  quasi- 
criminal  proceeding,  in  which  the 
question  is  not  merely  whether  the 
attorney  has  received  the  money,  but 
whether  he  has  acted  improperly  and 
dishonestly  in  not  paying  it  over.  If 
no  dishonesty  appears,  the  party  will 
be  left  to  his  action."  Per  Bradley, 
J.,  in  In  r^  Paschal,  lo  Wall.  (U.  S.) 
483.  See  Butchers'  Union  Slaughter- 
house, etc.,  Co.  V.  Crescent  City  Live 
Stock,  etc.,  Co.,  41  La.  Ann.  355; 
Bowling  Green  Sav.  Bank  v.  Todd, 
52  N.  Y.  489;  Kuhne  v.  Daily,  23  Hun 
(N.  Y.)282. 

Action  at  Law. — When  not  proceed- 
ing summarily,  an  action  at  law  is  the 
proper  remedy  for  a  client  to  recover 
his  money  wrongfully  withheld  by  his 
attorney.  Sackett  v.  Breen  (Supreme 
Ct.),  3  N.  Y.  Supp.  473;  Pitt  "v-  Yal- 
den,  4  Burr.  2061. 

New  York. — The  provision  of  the 
code  as  to  agreements  between  attor- 
ney and  client  for  the  compensation 
of  the  former  does  not  deprive  the 
court  of  its  superintending  power  over 
arrangements  and  dealings  between 
attorney  and  client  to  prevent  over- 
reaching, oppression,  or  fraud.  Such 
power  will  be  exercised  in  a  summary 
way,  as  formerly.  Barry  v.  Whitney, 
3Sandf.  (N.  Y.)696. 

And  the  general  authority  and  con- 
trol of  the  Supreme  Court  over  attor- 
neys was  not  taken  away  by  the  code, 
and  the  provisions  of  the  Code  of  Civil 
Procedure  in  relation  to  the  punish- 
ment of  an  attorney  "for  a  misbe- 
havior in  his  office  or  trust,  or  for  a 
wilful   neglect   or   violation   of    duty 


therein"  (§§  14,  2281,  2283),  only  regu- 
late that  authority  and  dictate  the 
manner  of  its  exercise  in  the  class 
of  cases  specifically  mentioned,  i.e., 
when  the  "  right  or  remedy  of  a  party 
to  a  civil  action  or  special  proceeding 
pending  in  the  court"  may  be  injuri- 
ously affected.  Matter  of  H — ,  87  N. 
Y.  521. 

1.  Matter  of  Smyley  (Supreme  Ct.), 
46  N.  Y.  St.  Rep.  S24:  Matter  of  Hol- 
land Trust  Co.,  76  Hun  (N.  Y.)  323; 
People  V.  Smith,  3  Cai.  (N.  Y.)  221; 
Saxton  V.  Wyckoff,  6  Paige  (N.  Y.) 
182;  Matter  of  Bleakley,  5  Paige  (N. 
Y.)  311;  People  V.  Wilson,  5  Johns. 
(N.  Y.)  368;  Matter  of  Knapp,  85  N. 
Y.  284;  Jeffries  v.  Laurie,  23  Fed.  Rep. 
786;  People  V.  Ford,  54  111.  520;  Ro- 
senthal V.  Dickerman,  g8  Mich.  208; 
hi  re  Hulm  (1892),  2  Q.  B.  261. 

An  order  for  the  payment  of  money 
by  an  attorney  upon  a  summary  ap- 
plication should  not  be  granted  unless 
the  claim  of  the  petitioners  is  free  from 
any  reasonable  doubt.  Post  v.  Evarts 
(Supreme  Ct.),  31  N.  Y.  St.  Rep.  123; 
Matter  of  Forster,  49  Hun  (N.  Y.) 
114. 

Only  Honey  Collected. — On  a  motion 
against  an  attorney  for  refusing  to 
pay  over  his  client's  money  when  de- 
manded, he  can  only  be  charged  with 
the  amounts  he  actually  collected;  and 
he  cannot,  in  this  mode  of  proceeding, 
be  made  liable  for  failing,  through 
negligence  or  other  cause,  to  recover 
for  the  full  amount  due  his  client. 
Croft  V.  Hicks,  26  Tex.  383. 

The  statute  gives  the  remedy  by 
motion  against  an  attorney  only  where 
money  has  actually  been  collected  by 
him  which  he  refuses  to  pay  over. 
When  the  attorneys  exceeded  their 
authority  by  taking  notes  and  other 
claims  in  satisfaction  of  their  client's 
debt,  it  was  held  that  the  remedy  by 
motion  would  not  lie.  Banks  v.  Cage, 
I  How.  (Miss.)  293. 

Assignment. — An  attorney  will  not, 
on  a  summary  process,  be  ordered  to 
pay  over  money  collected  for  and 
claimed  by  his  client,  if  an  assignment 
of  the  client's  claim  to  a  third  person 
has  come  indirectly  to  the  attorney's 
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3.  Cross-demand  of  Attorney. — Where  it  appears,  on  the  hearing 
of  the  summary  proceeding  against  an  attorney,  that  such  attor- 
ney has  a  cross-demand  against  his  client,  and  no  professional  mis- 
conduct is  shown  to  exist,  the  court  will  not  exercise  its  summary 
jurisdiction.*  But  it  has  been  held  that  where  it  appears  that  an 
attorney  retains  his  client's  money,  claiming  a  lien  thereon,  and 
upon  the  facts  stated  the  right  appears  clear,  and  only  the  amount 
is  in  question,  the  court  has  jurisdiction  to  determine  that  question 
on  application  to  compel  the  payment  of  the  moneys  retained.* 

4.  Where  to  Institute  the  Proceeding. — A  motion  to  compel  an 
attorney  to  pay  over  money  collected  should  be  made  in  that 
particular  action  in  which  the  misconduct  occurred.' 

Bowen  v.  Smidt,  66  Hun  A  motion  to  pay  into  court  the 
moneys  collected  will  not  be  granted, 
but  the  parties  will  be  left  to  their  ac- 
tion if  the  attorney  is  guilty  of  no  bad 
faith  or  improper  conduct  and  has  a 
fair  set-off  against  his  client  which 
the  latter  refuses  to  allow.  Texas  v. 
White.  loWall.  (U.  S.)483;/«  re  Ken- 
nedy, I20  Pa.  St.  497;  In  re  Harvey, 
14  Phila.  (Pa.)  287;  Hynman  v.  Wash- 
ington, 2  McCord  (S.  Car.)  492;  Mc- 
Kibbin  v.  Nafis,  76  Hun  (U.  S.)  344; 
Matter  of  Mertian,  29  Hun  (N.  Y.)  459; 
Taylor  Iron,  etc.,  Co.  v.  Higgins  (Su- 
preme Ct.),  20  N.  Y.  Supp.  746;  Matter 
of  Holland  Trust  Co.,  76  Hun  (N.  Y.) 
323;  Burns  z'.  Allen,  15  R.  I.  33. 

2.  Matter  of  Knapp,  85  N.  Y.  285. 
It  seems  that  the  question  may  be 

determined  by  the  court,  by  a  referee, 
or  by  a  jury  passing  upon  an  issue 
sent  to  it.  Matter  of  Knapp,  85  N. 
Y.  2^5.  Compare  Ackerman  v.  Warner 
(Supreme  Ct.),  8  N.  Y.  Supp.  457; 
Matter  of  Wolf,  51  Hun  (N.  Y.)407; 
Foster  v.  Reid,  58  Ga.  221;  Burns  v. 
Allen,  15  R.  I.  32;  Lombard  v.  Whit- 
ing, I  Walk.  (Miss.)  229;  State  v.  Sachs, 
3  Wash.  371;  Ex  p.  Bayley,  9  B.  &  C. 
631,  17  E.  C.  L.  473. 

The  court  uses  its  equitable  power 
to  adjust  the  dispute  between  attorney 
and  client  when  it  proceeds  to  settle 
how  much  the  attorney  shall  retain, 
and  orders  the  balance  to  be  paid  over. 
Waterbury  v.  Eldridge  (Supreme  Ct.), 

5  N.  Y.  Supp.  324;  Saxton  v.  Wyckoff, 

6  Paige  (N.  Y.)  182;  Jeffries  v.  Laurie, 
23  Fed.  Rep.  786. 

Set-oflF.  —  The  attorney  may  insist 
upon  a  set-off,  or  any  other  defense 
which  it  would  be  competent  for  him 
to  make  to  an  action,  if  that  form  of 
remedy  had  been  adopted.  Jones  v. 
Miller,  i  Swan  (Tenn.)  151. 

3.  Grangier  v.   Hughes,    56   N.    Y, 


knowledge 
(N.  Y.)627. 

No  Distinction  between  Attorneys  and 
Counsel. — There  is  no  distinction  be- 
tween attorneys  and  counsel  in  re- 
spect of  the  power  of  the  court  to  pun- 
ish summarily  for  misconduct.  Niv- 
en's  Trial,  i  Wheel.  Cr.  Cas.  (N.  Y.) 
337,  note. 

Must  Aver  All  the  Facts. — If  a  de- 
fendant in  execution  has  by  mistake 
overpaid  the  execution  to  the  attorney 
of  the  plaintiff,  the  attorney  is  liable 
to  the  defendant,  and  not  to  the  plain- 
tiff, for  the  excess;  and  if  the  excess 
was  paid  designedly,  in  order  to  cor- 
rect a  mistake  in  the  judgment,  the 
plaintiff,  in  a  motion  to  recover  such 
excess  from  the  attorney,  must  aver 
the  facts  which  constitute  the  liability 
of  the  attorney.  Croft  v.  Hicks,  26 
Tex.  383. 

Discretion  of  Court — Beview. — It  is  not 
a  matter  of  absolute  legal  right  to 
have  the  benefit  of  a  summary  process 
against  an  attorney,  but  simply  one  of 
discretion  in  the  court  granting  it,  and 
an  order  refusing  to  grant  the  relief 
sought  is  not  reviewable  on  appeal. 
Schell  V.  New  York,  128  N.  Y.  67. 
Compare  Webb  v.  White,  18  Tex. 
572;  Ex  p.  Ferguson,  6  Cow.  (N.  Y.) 
596;  Moulton  V.  Bennett,  18  Wend.  (N. 
Y.)  586;  State  V.  Morgan,  80  Iowa  413; 
Singer  v.  Steele,  24  111.  App.  58;  Mc- 
Math  V.  Manns  Bros.  Boot,  etc.,  Co. 
(Ky.,-1891),  15  S.  W.  Rep.  879. 

1.  In  re  Paschal,  10  Wall.  (U.S.) 483. 

And  as  the  proceeding  is  in  the  nat- 
ure of  an  attachment  for  contempt, 
a  respondent  ought  to  be  permitted  to 
purge  himself  by  his  oath.  "  If  he 
clear  himself  by  his  answer  the  com- 
plaint is  totally  dismissed."  4  Black- 
stone's  Com.  288.  See  In  re  Paschal, 
10  Wall.  (U.  S.)  483. 
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5.  Relation  of  Attorney  and  Client  must  Exist. — It  is  absolutely 
essential  that  the  relation  of  attorney  and  client  should  exist  be- 
fore a  summary  proceeding  can  be  invoked.  If  the  attorney 
acted  merely  as  agent,  relief  must  be  had  by  action.* 

Acting  in  Professional  Character. — But  in  order  to  give  the  right  to 
proceed  summarily,  it  is  not  essential  that  the  attorney  should 
have  received  the  money  in  any  suit  or  legal  proceeding,  or  that 
he  should  have  been  employed  to  commence  legal  proceedings. 
It  is  enough  if  the  money  was  received  by  the  attorney  in  his 
professional  character.* 

6.  Action  as  a  Bar  to  Summary  Proceeding. — A  motion  for  a  sum- 
mary order  to  compel  an  attorney  to  pay  over  money  which  he 


Super.  Ct.  349;  Ex  p.  Ketchum,  4  Hill 
(N.  Y.)  564.  But  see  Hess  v.  Joseph, 
7  Robt.  (N.  Y.)  609,  where  it  was  held 
that  the  papers  should  not  be  entitled 
in  the  action,  the  application  being 
dehors  the  action,  and  in  no  sense  a 
step  or  proceeding  in  the  action. 

Different  Courts. — A  state  court  has 
no  jurisdiction  to  compel,  by  summary 
proceedings,  an  attorney  to  pay  over 
money  received  in  a  matter  pending 
a  United  States  court.  Matter  of 
Forster,  49  Hun  (N.  Y.)  144;  Thomas 
V.  Roberts,  5  Dana  (Ky.)  189.  But 
see  Batterson  v.  Osborne,  63  Hun 
(N.  Y.)  633,  where  it  is  held  that 
an  attorney  at  law  collecting  money 
for  his  client  may  be  compelled,  by 
summary  proceedings,  to  pay  over 
the  same,  as  well  where  such  moneys 
were  collected  in  a  proceeding  insti- 
tuted in  another  state  as  in  domestic 
actions.  Compare  Matter  of  Reeves, 
48  Hun  (N.  Y.)6o6. 

1.  In  re  Kennedy,  120  Pa.  St.  497; 
Keonig  v.  Harned  (N.  J.,  1888),  13  Atl. 
Rep.  236;  People  v.  Tryon,  4  Mich. 
665. 

Thus  where  an  attorney  received 
money  in  the  capacity  of  land  agent,  it 
was  held  that  the  client  must  resort  to 
an  action.  Matter  of  Dakin,  4  Hill 
(N.  Y.)  42. 

Where  an  administrator  had  placed 
a  note  for  collection  in  the  hands  of 
attorneys,  and  they  collected  the 
money,  and  the  probate  court  had  af- 
terwards revoked  his  letters  of  admin- 
istration and  appointed  another  per- 
son administrator,  it  was  held  that  the 
latter  could  not  maintain  the  summary 
motion  against  the  attorneys  for  re- 
fusing to  pay  over  the  money  to  him; 
they  did  not  bear  to  him  the  relation 
of  attorney  to  client.  Sloan  v.  John- 
son, 14  Smed.  &  M.  (Miss.)  47. 


And  where  the  attorney  acted 
merely  as  broker,  the  summary  rem- 
edy was  denied.  Matter  of  Sardy  (Su- 
preme Ct.),  19  N.  Y.  Supp.  575. 

And  where  the  relation  between  at- 
torney and  client  has  ceased  and  been 
merged  into  that  of  debtor  and  cred- 
itor, the  client  must  bring  his  action. 
Matter  of  Haskin,  18  Hun  (N.  Y.)  42; 
Lamoreux  v.  Morris,  4  How.  Pr.  (N. 
Y.  Supreme  Ct.)  245;  Bowen  v.  Smidt 
(Supreme  Ct.),  20  N.  Y.  Supp.  735; 
Windsor  v.  Brown,  15  R.  I. 
182. 

2.  Ex  p.  Staats,  4  Cow.  (N.  Y.)  76; 
Matter  of  Dakin,  4  Hill  (N.  Y.)  42; 
Grant's  Case,  8  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  357;  In  re  Aitkin,  4  B.  & 
Aid.  47. 

A  client  is  one  who  applies  to  a 
lawyer  for  advice  and  direction  in  a 
question  of  law,  or  commits  his  cause 
to  a  lawyer's  management  in  prosecut- 
ing a  claim  or  defending  against  a  suit 
in  a  court  of  justice.  McCreary  v. 
Hoopes.  25  Miss.  428. 

Money  Beceived  to  Invest. — Where  an 
attorney  received  money  to  invest  on 
bond  and  mortgage,  but  did  not  do  so; 
and  it  appeared  that  he  would  not 
have  been  employed  had  he  not  been 
an  attorney — held,  that  he  was  liable 
to  be  summarily  required  on  motion 
to  repay  it.  Grant's  Case,  8  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  357. 

Denial  of  Relation. — The  fact  that  the 
relation  of  attorney  and  client  is 
denied  by  the  attorney  does  not  de- 
prive the  court  of  jurisdiction  to  try 
the  matter  in  this  summary  manner. 
State  V.  Morgan,  80  Iowa  413.  Cor>i- 
pare  Chevalon  v.  Schmidt,  11  Rob. 
(La.)  91 ;  Cottrell  v.  Finlayson,  4  How. 
Pr.  (N.  Y.  Supreme  Ct.)  242;  Wilmer- 
dings  V.  Fowler,  14  Abb.  Pr.,  N.  S. 
(N.  Y.  Ct.  App.)  249. 
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has  collected  in  his  professional  capacity  will  be  overruled  where 
there  is  a  pending  action  against  him  involving  his  right  to  the 
money.* 

7.  Parties. — A  summary  application  to  compel  an  attorney  to 
pay  over  money  received  in  his  professional  capacity  is  enter- 
tained on  motion  of  the  client  only.  It  is  a  privilege  given  to 
clients  for  their  protection  against  exactions  and  overreachings, 
and  is  not  extended  either  to  outside  parties  or  to  assignees  of 
clients.  The  client  is  a  necessary  party  to  the  proceeding,  and  it 
must  be  brought  in  his  behalf.* 

The  Defendant  to  the  summary  proceeding  is  the  lawyer  who  re- 
ceived the  money  ;  all  the  members  of  a  law  firm  need  not  be 
made  parties  when  the  charge  is  restricted  to  one  of  the  members.* 


1.  Dean  z/.  Bigelow(D.  C),  19  Wash. 
L.  Rep.  225;  Cottrell  v.  Finlayson,  4 
How.  Pr.  (N.Y.  Supreme  Ct.)  242.  See 
Bohanan  v.  Peterson,  9  Wend.  (N.Y.) 
503;  People  V.  Brotherson,  36  Barb. 
(N.Y.)  662;  Van  Tassel  v.  Van  Tassel, 
31  Barb.  (N.  Y.)439;  Com.  v.  McKay 
(Ky.,  1892),  20  S.  W.  Rep.  276. 

If  the  client  has  proceeded  to  judg- 
ment in  an  ordinary  action  for  money 
collected,  it  operates  as  a  merger  of  the 
relation  of  attorney  and  client  into 
that  of  debtor  and  creditor,  and  is  a 
bar  to  a  summary  proceeding.  Butch- 
ers' Union  Slaughterhouse,  etc.,  Co. 
V.  Crescent  City  Live  Stock,  etc.,  Co., 
41  La.  Ann.  255;  Chevalon  z/.  Schmidt, 
II  Rob.  (La.)  91;  Cottrell  v.  Finlayson, 
4  How.  Pr.  (N.  Y.  Supreme  Ct.)  242; 
Exp.  White  Sewing  Mach.  Co.,  31 
New  Bruns.  237.  Contra,  In  re  Grey, 
(1892),  2  Q.  -B.  440. 

A  proceeding  by  motion  is  no  bar  to 
a  recovery  in  an  action  on  the  case  for 
damages.  Coopwood  v.  Baldwin,  25 
Miss.  129. 

2.  Hess  V.  Joseph,  7  Robt.  (N.  Y.) 
609;  Sloan  V.  Johnson,  14  Smed.  &  M. 


(Miss.)  47;  People  v.  Allison,  68  111. 
151,  see  Ex  p.  Browne,  2  Colo.  553. 

And  an  attorney  cannot  by  a  sum- 
mary proceeding  be  compelled  to  pay 
money  into  court  so  that  outside  par- 
ties can  litigate  their  right  to  it. 
Trammell  v.  Shropshire,  22  Tex.  327; 
Baldwin  v.  Foss,  16  Neb.  80. 

Administrator  of  Client. — But  an  ad- 
ministrator of  the  client  may  have  the 
benefit  of  the  summary  proceeding. 
Trammell  v.  Shropshire,  22  Tex.  327. 

Agent. — See  the  case  of  De  Woolfe 

V.  ,  2  Chitty  63,   8   E.  C.  L.  251, 

where  it  was  held  that  a  summary  ap- 
plication maybe  supported  against  an 
attorney  by  an  agent,  though  he  has 
no  authority  to  receive;  and  the  court 
will  compel  the  payment  into  court  for 
benefit  of  parties  interested. 

3.  Matter  of  Wolf,  51  Hun  ^N.  Y.) 
407. 

Where  an  attorney  has  collected 
separate  claims  belonging  to  different 
persons,  they  cannot  unite  in  one  sum- 
mary proceeding  against  him.  Matter 
of  Foster  (Supreme  Ct.),  i  N.  Y.  Supp. 
619. 
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ni.  When  It  will  not  Lie,  119. 
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V.  Parties,  120. 
VI.  Seevice,  122. 
VII.  Pleadings,  123. 

VIII.   JXJDGMENT,  124. 

IX.   CONCITREENT   REMEDIES,  1 24. 

I.  Definition — Nattjee  of  the  Peoceeding. — Audita  querela 
is  a  writ  constituting  the  initial  process  in  an  action  brought  by 
an  adjudged  defendant  to  obtain  relief  against  the  consequences  of 
the  judgment  on  account  of  some  matter  of  defense  or  discharge 
which  has  arisen  since  its  rendition,  and  which  could  not  be  taken 
advantage  of  otherwise.*  It  is  a  regular  suit,  with  its  usual  inci- 
dents, pleadings,  issues  of  law  and  fact,  trial,  judgment,  and. 
error.*  The  complainant,  however,  relies  on  matters  of  fact  and 
not  of  law.*     The  writ  is  directed  to  the  court  where  the  judgment 


1.  Bouvier  L.  Diet.;  Rapalje&  Law- 
rence L.  Diet.;  Bacon  Abr.,  tit.  Audita 
Querela;  2  Broom  &  Had.  Com.  (Wait's 
ed.)  290;  3  Bl.  Com.  405;  Freeman  on 
Judgments,  §  95;  Staniford  w.  Barry,  i 
Aik.  (Vt.)  321,  15  Am.  Dec.  692;  Long- 
worth  V.  Screven,  2  Hill  (S.  Car.)  298, 
27  Am.  Dec.  381. 

The  meaning  of  the  phrase  is  thus 
explained:  "  It  is  a  writ  directed  to 
the  court,  stating  that  the  complaint 
of  the  defendant  hath  been  heard, 
audita  querela  defendentis J'  3  Bl.  Com. 
405.  It  is  said  to  have  been  first  in- 
troduced into  the  English  practice 
about  the  tenth  year  of  Edward  III. 
See  Young  v.  Collet,  T.  Raym.  89. 

2.  Avery  v.  U.  S.,  12  Wall.  (U.  S.) 
305;  Brooks  V.  Hunt,  17  Johns.  (N.  Y.) 

3  Encyc.  PI.  &  Pr.— 8.  i 


484;  Edmondson  v.  King,  i  Overt. 
(Tenn.)  425. 

It  is  also  said  to  be  in  the  nature  of 
an  equitable  suit  in  which  the  equita- 
ble rights  of  the  parties  will  be  re- 
garded. Lovejoy  v.  Webber,  10  Mass. 
103;  Waddington  v.  Vredenbergh,  2 
Johns.  Cas.  (N.  Y.)  227,  3  Bl.  Com. 
406.  Compare  Williams  v.  Roberts,  8 
Hare  315. 

3.  4  Minor  Inst.  945 

Sounds  in  Tort. — Audita  querela  is  a 
remedial  process  whi<;h  bears  solely 
upon  the. wrongful  acts  of  the  oppo- 
site party,  and  not  upon  the  errone- 
ous judgments  or  acts  of  the  court. 
It  is  a  writ  in  which  the  plaint  sounds 
in  tort.  Brackett  v.  Winslow,  17 
Mass.    159;    Lovejoy    v.    Webber,    lo 
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was  rendered  and  where  the  record  remains.*  It  is  a  writ  of  com- 
mon right  ;*  and.  even  where  authorized  by  statute,  its  applica- 
bility and  incidents  must  be  governed  "by  common-law  prin- 
ciples.' 

II.  When  It  will  Lee. — The  writ  will  lie  where  a  good  matter 
of  defense  or  discharge  has  accrued  since  judgment  ;*  or  before 

Mass.  103;  Hadlock  v.  Clement,  12  N. 
H.  68;  Little  v.  Cook,  i  Aik.  (Vi.)  363, 
15  Am.  Dec.  698;  Eleventh  School 
Dist.  V.  Rood,  27  Vt.  215;  Sutton  v. 
Tyrrell,  10  Vt.  87;  Weeks  v.  Law- 
rence, I  Vt.  433;  Lamson  v.  Bradley, 
42  Vt.  165;  Dodge  V.  Hubbell.  i  Vt. 
491;  Betty  V.  Brown,  16  Vt.  669;  Gris- 
wold  V.  Rutland,  23  Vt.  324;  Peny  v. 
Morse,  57  Vt.  509;  Bradish  z/.  Redway, 
35  Vt.  424;  Stanley  v.  McClure,  17  Vt. 
253;  Eastman  v.  Waterman,  26  Vt. 
494;  Titlemore  v.  Wainwright,  16  Vt. 
173.  But  see  Tyler  v.  Lathrop,  5  Vt. 
170;  Edwards  v.  Osgood,  33  Vt.  224. 
See  also  Spear  v.  Flint,  17  Vt.  497; 
Harriman  v.  Swift,  31  Vt.  385. 

Justice's  Judgments. — The  following 
cases  also  hold  that  audita  querela  is 
the  appropriate  remedy  to  vacate  a 
judgment  rendered  by  a  justice  of  the 
peace,  where  the  justice  does  some  act 
he  has  no  legal  right  to  do,  or  omits 
to  do  some  act  which  it  is  his  duty 
to  do.  Phelps  V.  Birge,  11  Vt.  161; 
Brown  v.  Stacy,  9  Vt.  118;  Crawford 
■v.  Cheney,  12  Vt.  567;  Hinman  v. 
Swift,  18  Vt.  315.  Also  Pike  v.  Hill, 
15  Vt.  183.  But  see  Paddleford  v. 
Bancroft,  22  Vt.  529,  where  it  was  held 
that  in  contemplation  of  the  law  the 
continuance  of  a  suit  is  the  act  of  the 
plaintiff. 

Permissive  Wrong. — Audita  querela 
is  an  appropriate  remedy  also  when 
the  wrong  of  the  defendant  is  rather 
permissive  than  actual.  Comstock  v. 
Grout,  17  Vt.  512.  Also  in  cases  where 
the  justice  has  no  jurisdiction.  Hast- 
ings V.  Webber,  2  Vt.  407;  Ball  v. 
Sleeper,  23  Vt.  573;  Glover  v.  Chase, 
27  Vt.  533- 

He  cannot  rely  upon  the  record  to 
show  the  grounds  of  his  defense,  but 
he  must  prove  them  by  extrinsic  evi- 
dence. 4  Minor  Inst.  945;  Stone  %<. 
Searer,  5  Vt.  550. 

1.  2  Wm.  Saunders,  147,  148  a,  note 
1;  Harper  v.  Kean,  11  S.  &  R.  (Pa.) 
299;  Poultney  v.  Treasurer,  25  Vt.  168; 
Gleason  v.  Peck,  12  Vt.  57,  36  Am. 
Dec.  329.  See  also  CofEn  v.  Ewer,  5 
Met.  (Mass.)  228. 

Whence  the  Writ  Issues.— In  Warner 


V.  Crane,  16  Vt.  79,  it  was  held  that 
when  the  object  of  the  writ  of  audita 
querela  is  to  vacate  any  judgment  or 
execution,  it  must,  from  the  character 
of  the  writ,  issue  from  the  court 
where  the  judgment  was  rendered. 
Thus  it  has  been  held  that  the 
county  court  has  no  jurisdiction  of 
a  writ  of  audita  querela  which  is 
brought  to  vacate  or  in  any  way  affect 
a  judgment  rendered  by  the  Supreme 
Court.  Warner  v.  Crane,  16  Vt.  79; 
Ross  V.  Shurtleff,  55  Vt.  177. 

And  in  Shumway  v.  Sergeant,  27  Vt. 
442,  it  was  held  that  writs  of  audita 
querela  are  to  issue  from  the  Supreme 
Court  when  the  record  is  in  that 
court. 

2.  Giles  V.  Nathan,  5  Taunt.  570; 
Lister  v.  Mundell,  i  B.  &  P.  427;  Love- 
joy  V.  Webber,  12  Mass.  102;  Wordell 
V.  Eden,  i  Johns.  (N.  Y.)  531,  note; 
Emery  v.  Patton,  9  Phila.  (Pa.)  125; 
Com.  V.  Berger,  8  Phila.  (Pa.)  237. 
See  also  Brooks  v.  Hunt,  17  Johns. 
(N.  Y.)485;  Gleason  v.  Peck.  12  Vt. 
57,  36  Am.  Dec.  329. 

But  the  following  cases  hold  that 
the  writ  is  not  one  of  right,  and  that 
it  cannot  be  issued  on  an  ex-parte  appli- 
cation. Troop  V.  Ricardo,  9  Jur.  N. 
S-  887,  33  Beav.  122;  Viner  Abr.  335; 
I  Comyn  Dig.  789;  Dearie  v.  Ker,  7 
D.  &  L.  231;  White  v.  Clapp,  8  Allen 
(Mass.)  283;  Waddington  v.  Vreden- 
bergh,  2  Johns.  Cas.  (N.  Y.)  229;  New- 
hart  V.  Wolfe,  I02  Pa.  St.  561.  See 
also  Hunt  v.  Brooks,  18  Johns.  (N. 
Y.)5. 

3.  Lovejoy  v.  Webber,  10  Mass.  loi; 
Brackett  v.  Winslow,  17  Mass.  153; 
Staniford  v.  Barry,  i  Aik.  (Vt.)  321, 
15  Am.  Dec.  692;  Johnson  v.  Plimpton, 
30  Vt.  420;  Poultney  v.  Treasurer,  25 
Vt.  168;  Radclyffe  v.  Barton  (Mass., 
1894),  37  N.  E.  Rep.  373. 

4.  Ognel  V.  Randol,  Cro.  Jac.  29; 
Alford  V.  Tatnel,  2  Mod.  49;  Gilb.  C. 
B.  103  (3d  ed.):  Ascue  v.  Fuljambe, 
Cro.  Eliz.  233;  Turner  v.  Davies,  2 
Wm.  Saund.  148,  note  i;  Corbett  v. 
Barnes,  Cro.  Car.  443;  Bryant  v.  John- 
son, 24  Me.  304;  Thatcher  v.  Gammon, 
12  Mass.  270;  Brackett  v.  Winslow,  17 
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judgment,  when  the  complainant  had  no  opportunity  to  plead  it 
for  want  of  notice,*  or,  having  notice,  was  deprived  of  the  oppor- 
tunity by  the  collusion   or   fraud  of  the  other  party.*     It 


Mass.  158;  Longworth  v.  Screven,  2 
Hill  (S.  Car.)  298,27  Am.  Dec.  383; 
Baker  v.  Judges  of  Ulster,  4  Johns.  (N. 
Y.)  191;  Wardell  v.  Eden,  2  Johfis. 
Cas.  (N.  Y.)258;  Staniford  z*.  Barry,  i 
Aik.  (Vt.)  321,  15  Am.  Dec.  692;  Fin- 
ney V.  Hill,  13  Vt.  256.  See  also  Coffin 
v.  Ewer,  5  Met.  (Mass.)  228.  Compare 
Kimball  v.  Parker,  7  Met.  (Mass.)  63; 
Lovejoy  v.  Webber,  10  Mass.  loi; 
Dodge  V.  Hubbell,  i  Vt.  491;  Weeks 
V.  Lawrence,  i  Vt.  433;  Sutton  v. 
Tyrrell,  10  Vt.  87;  Scott  v.  Larkin,  13 
Vt.  112. 

1.  Staniford  v.  Barry,  i  Aik.  (Vt.) 
321,  15  Am.  Dec.  692;  Finney  v.  Hill, 
13  Vt.  256;  Stone  V.  Seaver,  5  Vt.  549. 
See  also  Dodge  v.  Hubbell,  i  Vt.  491; 
Sutton  V.  Tyrrell,  10  Vt.  87. 

Violation  of  Statatory  Beqairement. — 
Where  the  defendant  in  an  action,  a 
nonresident,  has  no  actual  notice  of 
the  pendency  of  the  suit,  and  judg- 
ment is  rendered  against  him  by  de- 
fault, without  any  security  by  bond  or 
recognizance  being  given  for  the  re- 
payment of  such  sum  as  might  be  re- 
covered on  review,  this  being  made  by 
statute  a  condition  precedent  to  the 
issuing  of  execution,  the  defendant 
may  have  his  remedy  by  audita  que- 
rela. Folan  V.  Folan,  59  Me.  566; 
Dingman  v.  Myers,  13  Gray  (Mass.)  i; 
Marvin  v.  Wilkins,  i  Aik.  (Vt.)  107; 
Alexander  v.  Abbott,  21  Vt.  476; 
Whitney  v.  Silver,  22  Vt.  634;  East- 
man V.  Waterman,  26  Vt.  494;  Har- 
mon V.  Martin,  52  Vt.  255;  Kidder  z/. 
Hadley,  25  Vt.  544;  Hill  v.  Warren,  54 
Vt.  73;  Folsom  V.  Conner,  49  Vt.  5; 
Rollins  V.  Clements,  49  Vt.  98;  Sawyer 
V.  Cross,  65  Vt.  158;  Hawley  v.  Mead, 
52  Vt.  343.  Compare  Witterell  v.  Goss, 
26  Vt.  748;  Hamilton  v.  Wilder,  31  Vt. 

695. 

But  not  where  an  attorney,  though 
unauthorized,  has  entered  an  appear- 
ance for  him.  Spaulding  v.  Swift,  18 
Vt.  214;  Abbott  V.  Dutton,  44  Vt.  547. 
See  Sheldon  v.  Kelseys,Brayt.  (Vt.)  27. 

Conclusiveness  of  Officer's  Certificate  as 
to  Service. — Where  audita  querela  was 
brought  on  the  complaint  that  the 
plaintiff  had  not  been  served  with  no- 
tice of  a  certain  suit  in  which  he  was 
made  defendant,  it  was  held  that  the 
certificate  of  an  officer  on  the  back  of 


IS  a 


a  writ,  showing  legal  service  of  the 
writ,  is  conclusive  evidence  that  the 
writ  was  so  served,  as  between  the 
parties  to  that  suit.  Hawks  v.  Bald- 
win, Brayt.  (Vt.)  86. 

In  Collins  v.  Merriam,  31  Vt.  622,  it 
was  held  that  if  the  writ  be  served  by 
leaving  a  true  copy  with  the  defendant, 
the  fact  that  the  name  of  the  authority 
signing  it  is  omitted  in  the  copy  will 
not  of  necessity  defeat  the  effect  of  the 
service  as  a  notice  of  the  pendency  of 
the  suit  and  the  trial  day,  nor  consti- 
tute matter  of  abatement. 

2.  Eddy  v.  Cochran,  lAik.  (Vt.)359; 
Stone  V.  Seaver,  5  Vt.  549:  Paddle- 
ford  V.  Bancroft,  22  Vt.  530;  Barrett 
V.  Vaughan,  6  Vt.  243;  Little  v.  Cook, 
I  Aik.  (Vt.)363,  15  Am.  Dec.  698;  Stani- 
ford V.  Barry,  i  Aik.  (Vt.)  321,  15  Am. 
Dec.  692;  Kimball  v.  Randall,  56  Vt. 
558.  See  also  Coffin  v.  Ewer,  5  Met. 
(Mass.)  232;  Wetmore  v.  Law,  34 
Barb.  (N.  Y.)  515;  Dodge  v.  Hubbell, 
1  Vt.  491;  Weeks  v.  Lawrence,  i  Vt. 
433;  Eastman  v.  Waterman,  26  Vt. 
495- 

Where  suit  for  debt  was  brought 
against  a  person,  and  before  the  re- 
turn of  the  writ  he  paid  the  debt, 
which  was  received  by  the  plaintifif  in 
discharge  of  the  action,  yet  the  plain- 
tiff afterwards  fraudulently  brought 
the  action  and  obtained  judgment,  and 
caused  execution  to  be  levied  on  the 
debtor's  property,  it  was  held  that 
the  debtor  was  entitled  to  an  audita 
querela.    Lovejoy  v.  Webber,  10  Mass. 

lOI. 

A  party  appellant  against  whom  an 
affirmance  of  the  judgment  has  been 
obtained  by  the  appellee,  without  no- 
tice, and  in  violation  of  an  agreement 
to  arbitrate  the  matter  and  not  carry 
up  the  appeal,  will  be  relieved  on  au- 
dita querela,  though  he  does  not  aver 
in  his  complaint  that  he  had  a  good  de- 
fense to  the  original  action.  Eddy  v. 
Cochran,  i  Aik.  (Vt.)  359. 

Although  there  was  no  intention  on 
the  part  of  the  defendant  to  deprive 
the  complainant  of  any  right,  yet  if 
his  acts  had  that  effect  they  amounted 
in  law  to  such  legal  misconduct  as  to 
entitle  the  complainant  to  relief  by 
audita  querela.    Kimball  v.  Randall,  56 

Vt.  558. 
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proper  method  of  obtaining  relief  in  consequence  of  a  discharge 
in  bankruptcy  subsequent  to  the  judgment.*  Where  the  legaUty 
of  a  debtor's  imprisonment  is  affected  by  matter  of  discharge  oc- 
curring after  the  judgment,  it  may  be  tested  by  audita  querela!^ 
The  writ  will  also  lie  to  vacate  a  judgment  rendered  against  an  in- 
fant who  was  not  represented  by  a  guardian  -^  or  to  obtain  relief 
against  a  guardian  in  a  secondary  or  collateral  action,  when  the 
original  action  has  been  barred,  reversed,  or  set  aside  ;*  or  to  set 
aside  a  judgment  irregularly  entered  after  a  discontinuance,  or 
entered  in  contravention  of  an  agreement  for  a  continuance  ;*  or 


1.  Pettit  V.  Seaman,  2  Root  (Conn.) 
178,  Baker  v.  Judges  of  Ulster,  4 
Johns.  (N.  Y.)  191;  Williams  v.  Butch- 
er, I  W.  N.  C.  (Pa.)  304;  Comstock 
V.  Grout,  17  Vt.  512;  Hunt  v.  Brooks, 
18  Johns.  (N.  Y.)  5.  See  also  Gordonier 
V.  Billings,  77  Pa.  St.  502.  Compare 
White  V.  Clapp,  8  Allen  (Mass.)  283; 
Faxon  v.  Baxter,  11  Cush.  (Mass.)  35. 

2.  Pettit  V.  Seaman,  2  Root  (Conn.) 
178;  Com.  V.  Whitney,  10  Pick.  (Mass.) 
439;  Gordonier  v.  Billings,  77  Pa.  St. 
502;  Comstock  V.  Grout,  17  Vt.  512. 
See  also  Hunt  v.  Brooks,  18  Johns. 
(N.  Y.)  5.  But  see  Gould  v.  Mathew- 
son,  18  Vt.  65. 

If  a  Prisoner  on  Execution  procures 
his  liberation  under  an  agreement  to 
surrender  himself  upon  certain  terms, 
and  he  executes  such  agreement,  and 
is  committed  again  on  execution,  he 
cannot  have  relief  by  audita  querela. 
Little  V.  Newburyport  Bank,  14  Mass. 
443;  Coffin  V.  Ewer,  5  Met.  (Mass. )  228. 

3.  Judd  V.  Downing,  Brayt.  (Vt.)  27; 
Starbird  v.  Moore,  21  Vt.  529.  Com- 
pare Chase  v.  Scott,  14  Vt.  77;  Barber 
V.  Graves,  18  Vt.  290. 

Where  Suit  is  Brought  against  Infant 
and  Natural  Guardian  Conjointly. — A  jus- 
tice's judgment  against  a  minor  is  valid 
and  cannot  be  set  aside  on  account  of 
his  infancy,  if  his  father  and  natural 
guardian  was  sued  jointly  with  him 
and  appeared  and  defended  the  suit. 
Wrisley  v.  Kenyon,  28  Vt.  6. 

Lunatic.  —  A  judgment  rendered 
against  an  insane  person  who  has  a 
guardian,  but  whose  guardian  was  not 
notified  of  the  suit,  and  who  has  no 
guardian  appointed  for  him  by  the 
court,  will  be  vacated  upon  audita 
querela.     Lincoln  v.  Fl.nt,  18  Vt.  247. 

4.  Key  v.  Ive,  Cro.  Jac.  645,  Hob. 
162;  Barnes  v.  Wanlich,  Yelv.  59  (it 
lies  for  bail  if  the  judgment  against 
the  principal  is  reversed);  Wilson  v. 
Watson,  Pet.  (C.C.)  269. 


Surety. — If  a  sheriff  recovers  judg- 
ment against  a  surety  for  the  escape 
of  a  debtor,  and  the  creditor  is  barred 
by  the  statute  of  limitations  of  his 
remedy  against  the  sheriff,  the  surety 
may  be  relieved  from  the  execution  by 
an  audita  querela.  Hall  v.  Fitch,  L 
Root  (Conn.)  151. 

Foreign  Judgment. — When  a  foreign 
judgment  against  the  defendant  has 
been  reversed  by  the  foreign  appellate 
tribunal,  but  in  the  meantime  he  has 
been  sued  here  on  that  judgment,  he 
may  have  redress  by  audita  querela.. 
Merchants'  Ins.  Co.  v.  Dewolf,  33  Pa.. 
St.  45,  75  Am.  Dec.  577. 

Concurrent  Suits. — When  two  suits 
are  brought  at  the  same  time  for  the 
same  cause  of  action,  and  proceed 
pari  passu  to  judgment  and  execution^ 
a  satisfaction  of  either  judgment  may 
be  shown  upon  audita  querela  in  dis- 
charge of  the  other.  Corbett  f.  Barnes, 
Cro  Car.  446;  Bowne  t>.  Joy,  9  Johns. 
(N.  Y.)  221. 

But  the  pendency  of  a  suit  in  a  for- 
eign court  or  another  state  by  the 
same  plaintiff  against  the  same  de- 
fendant for  the  same  cause  of  action 
is  no  stay  or  bar  to  a  new  suit  brought 
here.     Bowne  v.  Joy,  9  Johns.  (N.  Y.) 

221. 

5.    Judgment    after    Discontinuance. — 

Where  a  suit  has  been  discontinued, 
either  by  agreement  of  parties  or  by 
operation  of  law,  in  consequence  of  ir- 
regularities, and  the  plaintiff,  without 
the  defendant's  consent,  afterwards 
proceeds  and  takes  judgment  by  de- 
fault, the  proceedings  will  be  set  aside 
by  audita  querela.  Crawford  v.  Cheney, 
12  Vt.  567;  Pike  V.  Hill,  15  Vt.  183; 
Hinman  v.  Swift,  18  Vt.  315;  Paddle- 
ford  V.  Bancroft,  22  Vt.  529  (see  the 
doctrine  of  this  case  explained  in  Al- 
drich  V.  Bonett,  33  Vt.  202);  Hawley 
V.  Mead,  52  Vt.  343;  Kimball  v.  Ran- 
dall,  56  Vt.  558.     See  also   Brown  v. 
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to  set  aside  a  judgment  from  which  an  appeal  was  wrongfully 
denied  by  the  inferior  court  ;*  or  to  set  aside  the  judgment  of  a 
justice  of  the  peace  when  he  has  no  jurisdiction  over  the  subject- 
matter  ;*  or  to  enforce  a  tender  or  compromise.^  It  may  also  be 
brought  to  annul  an  execution  issued  irregularly  or  without  author- 
ity of  law  ;*  or  to  supersede  an  alias  execution,  when  satisfaction 


Stacy,  9  Vt.  ii8;  and  Phelps  v.  Birge, 
II  Vt.  i6x;  Eastman  v.  Waterman,  26 
Vt.  495.  Compare  Sisco  v.  Parkhurst, 
23  Vt.  537. 

Where  there  are  several  defendants 
in  an  action  ex  contractu^  and  one  de- 
fendant and  the  plaintiff  agree  to  a 
continuance,  and  the  justice  enters 
the  cause  as  continued  without  going 
to  the  place  appointed  for  trial, 
neither  party  can  avoid  the  proceed- 
ings by  audita  querela.  Scott  v.  Lar- 
kin,  13  Vt.  112. 

The  judgment  of  a  justice  of  the 
peace  cannot  be  set  aside  on  audita 
querela  because  he  refused  to  continue 
a  case  on  account  of  the  sickness  of  a 
party.     Amidon  v.  Aiken,  28  Vt.  440. 

1.  Tyler  v.  Lathrop,  5  Vt.  170;  Ed- 
wards V.  Osgood,  33  Vt.  224.  See  also 
White  V.  Clapp,  8  Allen  (Mass.)  283; 
Harriman  v.  Swift,  31  Vt.  385;  Spear 
V.  Flint,  17  Vt.  497;  Griswold  v.  Rut- 
land, 23  Vt.  325.  Compare  Bradish  v. 
Redway,  35  Vt.  424. 

But  in  order  to  use  the  writ  for 
this  purpose  it  is  necessary  that  the 
party  should  have  fully  complied  with 
all  the  requirements  of  the  law  in  re- 
gard to  the  perfecting  of  his  appeal. 
Finney  z/.  Hill;  13  Vt.  255;  Harriman 
V.  Swift,  31  Vt.  385. 

Audita  querela  to  a  justice's  judg- 
ment will  not  be  allowed  unless  the 
action  was  on  its  face  appealable. 
Scott  V.  Darling  (Vt.  1894),  29  Atl. 
Rep.  993. 

Where  the  statute  takes  away  the 
appeal  from  a  justice's  judgment, 
audita  querela  will  not  lie  to  set  aside 
an  erroneous  judgment  in  malicious 
prosecution  by  reason  of  the  penden- 
cy of  the  alleged  malicious  action. 
Perry  v.  Morse,  57  Vt.  509. 

Where  a  justice  of  the  peace  ren- 
dered a  judgment  by  default,  and  the 
defendant,  within  two  hours  after  it 
was  rendered,  applied  to  the  justice 
to  erase  the  default  and  permit  him  to 
appear  and  defend  the  suit,  and  the 
justice  refused  to  grant  the  applica- 
tion, it  was  held  that  audita  querela 
was  not  the  proper  remedy  to  set  aside 


the  judgment.     Potter  v.  Hodges.  13 
Vt.  240. 

2.  Hastings  v.  Webber,  2  Vt.  407; 
Ball  V.  Sleeper,  23  Vt.  573;  Glover  v. 
Chase,  27  Vt.  533. 

3.  Perry  v.  Ward,  20  Vt.  92. 

But  where  a  petition  for  a  writ  of 
audita  querela  averred  an  agreement 
to  accept  a  certain  sum  in  compromise 
of  a  larger  judgment,  and  an  actual 
receipt  of  the  greater  part,  with  a  ten- 
der of  the  balance,  it  was  not  error  to 
refuse  the  writ.  Keen  v.  Vaughan, 
48  Pa.  St.  477. 

A  tender  cannot  avail  the  debtor  for 
this  purpose  unless  it  is  kept  good 
and  the  money  is  brought  into  court; 
and  the  fact  that  the  money  is  so 
brought  in  must  appear  affirmatively 
by  the  declaration  in  the  audita  querela, 
or  it  will  be  open  to  demurrer.  Perry 
V.  Ward,  20  Vt.  92. 

The  complainant  brought  an  action 
before  a  justice  of  the  peace,  in  which 
the  justice  rendered  a  judgment  for 
the  defendant  for  the  recovery  of  his 
costs.  From  this  judgment  the  plain- 
tiff appealed  to  the  county  court. 
Eleven  days  before  the  session  of  the 
county  court  to  which  the  appeal  was 
taken,  notice  was  given  in  writing  to 
the  defendant  by  the  plaintiff  that  he 
had  discontinued  the  suit,  and  at  the 
time  of  giving  such  notice  the  plain- 
tiff made  a  tender  of  *his  costs  to  the 
defendant,  which  the  defendant  re- 
fused to  accept.  The  plaintiff  not  en- 
tering the  appeal,  the  defendant  pro- 
cured the  judgment  of  the  justice  to 
be  affirmed,  with  additional  costs. 
Held,  that  a  writ  of  audita  querela 
could  not  lie  to  set  aside  the  judgment 
of  the  county  court.  Jenney  v. 
Glynn,  12  Vt.  480. 

4.  Irregular  Execution. — Where  there 
is  a  regular  judgment  or  a  regular 
award  of  execution,  and  an  execution 
is  afterwards  irregularly  issued,  the 
remedy  is  audita  querela.  Johnson  v, 
Harvey,  4  Mass.  485;  Gridley  v. 
Hanaden,  14  Mass.  497;  Stone  v. 
Chamberlain,  7  Gray  (Mass.)  208; 
Phelps  V.  Slade,  13  Vt.  195;  Porter  v. 
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has  been  made  wholly  or  in  part  on  a  prior  execution.*  Injury, 
or  danger  of  injury,  is  essential  to  the  maintenance  of  audita 
querela ;  but  it  lies  as  well  quia  timet  as  for  a  judgment  actually 
in  execution.* 


Vaughn,  24  Vt.  211.     See  also  Dodge 
V.  Hubbell,  r  Vt.  499. 

An  execution  which  misdescribes 
the  judgment  as  to  sums  is  irregular, 
and  may  be  set  aside  in  this  manner. 
Wilson  V.  Fleming,  16  Vt.  649,  42  Am. 
Dec.  531. 

It  is  no  defense  to  audita  querela 
that  the  execution  issued  by  the  mis- 
take of  the  clerk  or  attorney.  Phelps 
V.  Slade,  13  Vt.  195. 

An  execution  issued  by  a  justice  of 
the  peace  and  made  returnable  in  a 
shorter  time  than  the  law  allows  may 
be  set  aside  hy  audita  querela.  Hovey 
V.  Niles,  26  Vt.  541. 

But  an  execution  issued  by  a  jus- 
tice, which  is  renewed  by  erasing  the 
date  and  inserting  a  new  date,  after  it 
has  been  delivered  to  an  officer  for 
collection,  but  before  service  has  been 
made,  and  within  its  life,  is  not  ren- 
dered thereby  absolutely  void,  so  that 
it  may  be  set  aside  on  audita  querela. 
Sawyer  v.  Doane,  19  Vt.  598. 

When  the  creditor  in  an  execution 
makes  an  unlawful  use  of  it,  and  the 
use  is  burdensome  and  oppressive,  in 
cases  where  such  use  can  be  set  aside 
audita  querela  is  a  proper  remedy. 
Fairbanks  v.  Devereaux,  48  Vt.  550. 

But  the  following  authorities  hold 
that  audita  querela  is  applicable  rather 
to  cases  where  the  defendant  is  en- 
titled to  relief  against  the  judgment, 
than  to  cases  of  mere  irregularity  in 
the  issuing  of  .an  execution.  Turner 
V.  Davies,  2  Wm.  Saunders  148,  note 
i;  U.  S.  Bank  v.  Jenkins,  18  Johns. 
(N.  Y.)  305. 

Wrongftil  Levy. — The  writ  of  audita 
querela  will  also  lie  to  vacate  and  set 
aside  a  levy  of  execution  on  land  ir- 
regularly or  fraudulently  made.  Hurl- 
but  V.  Mayo,  i  D.  Chip.  (Vt.)  387; 
Hopkins  v.  Hayward,  34  Vt.  474,  36 
Vt.  318. 

TJnaathorized  Execution. — An  execu- 
tion issued  against  the  body  of  the 
debtor,  in  a  case  not  allowed  by  stat- 
ute, will  be  set  aside  on  audita  querela. 
Stanley  v.  McClure,  17  Vt.  253;  Saw- 
yer V.  Vilas,  19  Vt.  43;  Stoughton  v. 
Barrett,  20  Vt.  385. 

Where,  upon  a  judgment  rendered 
on  a  trustee  process,  an  execution  is 

I 


issued  against  a  trustee  as  a  principal 
debtor,  the  execution  is  void  and  may 
be  set  aside  by  audita  querela.  Wilson 
V.  Fleming,  16  Vt.  649,  42  Am.  Dec. 
531- 

Where  an  execution  issues  against 
an  administrator  after  a  year  and  a 
day  from  the  date  of  the  judgment 
against  the  intestate,  and  without  re- 
vival by  scire  facias,  the  irregularity 
may  be  corrected  by  audita  querela. 
Hicks  V.  Murphy,  Walk.  (Miss.)  66. 

Where  referees  make  a  conditional 
report,  and  the  creditor  sues  out  exe- 
cution contrary  to  the  manifest  intent 
of  the  referees,  audita  querela  will  lie, 
Skillings  v.  Coolidge,  14  Mass.  48. 

An  award  of  execution  upon  a  re- 
turn of  scire  feci  forever  concludes  the 
defendant  from  any  plea  or  defense; 
but  when  an  execution  is  awarded 
upon  two  returns  of  nihil,  the  defend- 
ant may  present  his  defense  by  audita 
querela.     Barrow  v.    Bailey,   5  Fla.  9. 

1.  Luddington  v.  Peck,  2  Conn.  700; 
Bracket!  v.  Winslow,  17  Mass.  153; 
McRae  v.  Davis,  5  Jones  Eq.  (N.  Car.) 
140;  Parker  v.  Jones,  5  Jones  Eq.  (N. 
Car.)  276,  75  Am.  Dec.  441;  Fairbanks 
V.  Devereaux,  48  Vt.  550.  See  Baker 
V.     Tompson,  151  Mass.  390. 

2.  Coke  Litt.  100  (B),  pi.  6;  Turner 
V.  Davies,  2  Wm.  Saunders,  148  a; 
Lathrop  v.  Bennet,  Kirby  (Conn.)  187; 
Bryant  v.  Johnson,  24  Me.  304;  Coffin 
V.  Ewer,  5  Met.  (Mass.)  228;  White  v. 
Clapp,  8  Allen  (Mass.)  283;  Dingman 
V.  Myers,  13  Gray  (Mass.)  i;  Hadlock 
V.  clement,  12  N.  H.  68;  Glover  v. 
Chase,  27  Vt.  533;  Phelps  v.  Slade,  13 
Vt.  195;  Stone  V.  Seaver,  5  Vt.  549; 
Harmon  v.  Martin,  52  Vt.  255. 

After  praying  out  the  writ  the  com- 
plainant is  justified  in  pursuing  the 
same  until  he  knows  he  is  in  no  dan- 
ger of  the  execution.  Phelps  v.  Slade, 
13  Vt.  195. 

But  an  audita  querela  quia  timet  will 
not  be  allowed  to  a  purchaser  of  land 
until  execution  has  been  issued.  Wad- 
dington  v.  Vredenbergh,  2  Johns.  Cas. 
(N.  Y.)  227. 

It  is  said  that  audita  querela  will  not 

issue  until  there   is    a  judgment,  for 

perhaps  the  plaintiff  never  will  enter 

up  his  judgment,   i  Rolle  Abr.  306  (B), 
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When  It  will  not  Lie.— A  party  is  not  entitled  to  relief  by 
audita  querela  when  he  has  had  a  legal  opportunity  to  avail  him- 
self of  the  matters  of  defense  set  forth  in  his  complaint,  or  when  the 
injury  of  which  he  complains  is  attributable  to  his  own  neglect.* 
It  will  not  lie  where  the  matter  of  the  complaint  is  a  proper  sub- 
ject for  a  writ  of  error;*  nor  for  mere  irregularities  not  going  to 
the  absolute  validity  of  the  process  or  the  substantive  merits  of 
the    controversy ;'  nor    upon  matters  which  constitute   a   mere 


pi.  lo.  Compare  Lampiere  v.  Mereday, 
1  Mod.  III. 

If  the  matter  complained  of  is  sim- 
ply nugatory  and  void,  the  party  can 
have  no  need  of  the  process.  Bryant 
V.  Johnson,  24  Me.  304;  Dane  Abr. 
186,  art.  I.  See  also  Giles  v.  Hutt,  3 
Exch.  18. 

It  does  not  lie  to  prevent  the  en- 
forcement pf  a  judgment  for  nominal 
damages  and  costs,  made  after  an 
arbitration  in  /<z?.f,  wherein  the  award 
did  not  purport  to  dispose  of  the 
impending  suit.  Merritt  v.  Marshall, 
100  Mass.  244. 

1.  I  RoUe  Abr.  306;  T.  Raym.  89;  i 
Sid.  43;  Hanner  v.  Mase,  Hob.  283; 
Verew  v.  Carew,  Moore  536;  Avery 
v.  U.  S.,  12  Wall.  (U.  S.)  305;  Lovejoy 
V.  Webber,  10  Mass.  lor;  Flint  v. 
Sheldon,  13  Mass.  443,  7  Am.  Dec. 
162;  White  V.  Clapp,  8  Allen  (Mass.) 
283;  Goodrich  v.  Willard,  11  Gray 
(Mass.)  380;  Faxon  v.  Baxter,  11 
Cush.  (Mass.)  35;  Barker  v.  Walsh,  14 
Allen  (Mass.)  175;  Foster  v.  Stearns,  3 
Vt.  322;  Tuttle  V.  Burlington,  Brayt. 
(Vt.)  27;  Staniford  v.  Barry,  i  Aik. 
(Vt.)32i,  15  Am.  Dec.  692;  Barrett  v. 
Vaughan,  6  Vt.  243;  Lamson  v.  Brad- 
ley, 42  Vt.  165;  Spear  v.  Flint,  17  Vt. 
497;  Finney  v.  Hill,  13  Vt.  256;  Gris- 
wold  V.  Rutland,  23  Vt.  324;  Johnson 
V.  Roberts,  58  Vt.  599;  Potter  v. 
Hodges,  13  Vt.  239. 

Where  the  plaintiff,  having  ob- 
tained judgment  against  the  defend- 
ant, releases  it,  and  afterwards  brings 
a  scire  facias,  and  the  sheriff  returns 
scire  feci,  but  the  defendant  does  not 
appear,  and  there  is  judgment  upon 
it,  the  defendant  cannot  have  an  audita 
querela,  for  he  had  time  to  plead  the 
release  upon  the  return  of  the  scire 
facias,  and  having  neglected  to  do  so, 
the  law  will  not  relieve  him;  and  if  in 
truth  he  was  not  warned,  he  has  his 
remedy  against  the  sheriff  for  a  false 
return.  Wicket  v.  Creamer,  i  Salk. 
264;  I  Ld.  Raym.  439;  Day  v.  Guil- 
ford, T.  Raym.  19;  Cooke  v.  Berry,  i 


Wils.  98.  See  Thatcher  v.  Gammon, 
12  Mass.  270. 

Where  the  defendant  had  notice  of 
the  action,  and  employed  an  agent  to 
answer  for  him  and  to  appeal  the  ac- 
tion, and  the  agent  did  so,  but  failed 
to  enter  bail  for  the  appeal,  and  there- 
fore execution  issued — held,  that  au- 
dita querela  could  not  be  sustained. 
Finney  v.  Hill,  13  Vt.  255. 

Where  a  party  paid  the  justice  his 
fee  for  an  appeal,  and  merely  said 
that  he  would  offer  a  certain  person  as 
bail,  and  that  person  afterwards  en- 
tered the  room  where  the  justice  was 
for  the  purpose  of  becoming  bail,  but 
nothing  was  then  said  by  him  or  any 
one  else  in  regard  to  his  becoming  bail 
for  the  appeal,  and  the  justice  failed  to 
enter  him  as  bail,  and  nothing  more 
was  done  within  two  hours  after  judg- 
ment was  rendered  — ^^■/t/,  that  audita 
querela  would  not  lie  to  set  aside  the 
judgment  of  the  justice.  'Harriman 
V.  Swift,  31  Vt.  385. 

2.  6  Dane  317,  §  21;  Weeks  v.  Law- 
rence, I  Vt.  433;  Dodge  V.  Hubbell,  i 
Vt.  491;  Eleventh  School  Dist.  v. 
Rood,  27  Vt.  214;  Sutton  v.  Tyrrell,  10 
Vt.  87;  Stone  V.  Seaver,  5  Vt.  549; 
Spear  v.  Flint,  17  Vt.  497;  Finney  v. 
Hill,  13  Vt.  255.  See  also  Hadlock  v. 
Clement,  12  N.  H.  68. 

Nor  is  the  rule  affected  by  the  fact 
that  the  writ  of  error  is  taken  away  by 
statute.  Tuttle  v.  Burlington,  Brayt. 
(Vt.)  27;  Dodge  V.  Hubbell,  i  Vt.  491; 
Spear  v.  Flint,  17  Vt.  497. 

A  writ  of  audita  querela  is  not  within 
the  eleventh  section  of  the  statute  of 
limitations,  which  requires  writs  of 
error,  etc.,  to  be  brought  within  a 
year  from  the  time  the  judgment  is 
rendered.  Stone  v.  Seaver,  5  Vt. 
550. 

3.  Sawyer  v.  Doane,  19  Vt.  598; 
Lamson  v.  Bradley,  42  Vt.  165;  Betty 
V.  Brown,  16  Vt.  669.  See  also  Weeks 
V.  Lawrence,  i  Vt.  433.  Compare  Ball 
V.  Sleeper,  23  Vt.  573;  Fairbanks  z/. 
Devereaux,  58  Vt.  359. 
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equitable  defense,  such  as  would  not  be  cognizable  at  law  ;*  nor 
to  contest  an  erroneous  taxation  of  costs  or  an  allowance  of 
greater  interest  than  the  law  allows.*  The  defendant  may  be 
estopped  from  applying  for  this  writ.^ 

rV.  Effect. — The  writ  of  audita  querela  does  not  per  se  stay 
proceedings  on  the  execution  during  its  pendency,  nor  will  it 
operate  as  a  supersedeas."*  The  particular  judgment  complained 
of  cannot  be  regarded  as  an  estoppel  upon  the  inquiry,  but  the 
whole  subject  is  necessarily  open  to  examination  as  a  mere  mat- 
ter in  pais. '^ 

V.  Pabties. — All  the  parties  to  the  judgment  complained  of 


1.  Schott  V.  McFarland,  i  Phila. 
<Pa.)  58;  Garfield  v.  University  of 
Vermont,  10  Vt.  536. 

Kemedyin  Equity. — Upon  a  demurrer 
to  a  writ  of  audita  querela  it  was  held 
that,  where  an  execution  has  been  is- 
sued from  a  court  of  law,  this  writ 
cannot  be  sustained  to  vacate  the 
same  or  suspend  its  operation  on  the 
ground  that  it  has  been  enjoined  by  a 
court  of  chancery,  for  the  remedy  is 
by  application  to  that  court.  Porter 
V.  Vaughn,  24  Vt.  211. 

2.  Goodrich  v.  Willard,  11  Gray 
(Mass.)  380;  Edmondson  v.  King,  i 
Overt.  (Tenn.)  425;  Perry  v.  Ward,  18 
Vt.  120;  Clough  V.  Brown,  38  Vt.  179; 
Harriman  v.  Swift,  31  Vt.  385;  John- 
son V.  Roberts,  58  Vt.  599.  See  also 
Dodge  V.  Hubbell,  i  Vt.  491.  The 
two  cases  last  cited  criticise  and  dis- 
tinguish Weed  V.  Nutting,  Brayt. 
(Vt.)  28.  See  also  Weeks  v.  Lawrence, 
I  Vt.  433. 

In  the  absence  of  fraud  the  writ  is 
not  available  to  set  aside  a  taxation  of 
costs  where  no  tender  of  the  amount 
legally  due  has  been  made.  Rickard 
v.     Fisk    (Vt.,     1894),    30    Atl.     Rep. 

93- 

3.  Estoppel. — In  an  action  of  trover 
the  plaintiff,  upon  default,  entered  up 
judgment  for  the  alleged  value  of  the 
property,  without  an  inquiry  or  as- 
sessment; execution  issued  and  the 
money  was  paid  by  the  defendant. 
Held,  that  after  payment  of  the  money 
audita  querela  would  not  lie  to  set 
aside  the  judgment  and  execution. 
Hadlock  v.  Clement,  12  N.  H.  68. 

4.  Turner  v.  Davies,  2  Wm.  Saun- 
ders 147,  note,  148  «;  Nuby  v.  Jenkins,  i 
Sid.  351 ;  Langston  v.  Grant,  i  Salk.  92; 
Anonymous,  12  Mod.  105;  Waddington 
V.  Vredenbergh,  2  Johns.  Gas.  (N.  Y.) 
227;  Hunt  V.  Brooks,  18  Johns.  (N. 
Y.)  5-.  Emery  v.  Patton,  9  Phila.  (Pa.) 


125.  Compare  Phelps  v.  Slade,  13  Vt. 
195. 

Material  Effect  in  Becognizance. — In 
State  V.  Wells,  27  Vt.  277,  it  was  held 
that  a  writ  of  audita  querela,  with  the 
requisite  certificate  of  the  judge  sign- 
ing it  that  it  ought  to  operate  as  a 
supersedeas,  will  not  so  operate  if  in 
the  recognizance  taken  by  said  judge 
a  material  condition  required  by 
statute  is  omitted,  the  statute  being 
regarded  as  a  limitation  upon  the 
power  of  the  judge. 

Where  it  appeared  that  the  execu- 
tion upon  which  the  supersedeas  was 
designed  to  operate  had  been  levied 
upon  the  property  of  the  complainants 
in  the  audita  querela,  and  the  recog- 
nizance taken  by  the  judge  granting 
the  supersedeas  contained  a  condition 
for  the  return  of  the  property,  if 
awarded,  and  for  the  payment  of  in- 
tervening damages,  but  did  not  con- 
tain a  condition  in  default  thereof  for 
the  payment  of  the  debt,  costs,  and 
damages,  it  was  held  that  this  omis- 
sion rendered  the  supersedeas  inoper- 
ative, and  that  the  execution  creditor 
might  disregard  it  and  take  a  second 
execution  upon  the  original  judg- 
ment.    Perry  v.  Ward,  20  Vt.  92. 

6.  Paddleford  v.  Bancroft,  22  Vt. 
529;  Hill  V.  Warren,  54  Vt.  73,  which 
distinguishes  Phelps  v.  Parks,  4  Vt. 
488;  Hawley  v.  Mead,  52  Vt.  343;  Pike 
V.  Hill,  15  Vt.  183;  and  criticises  East- 
man V.  Waterman,  26  Vt.  495.  See 
Eastman  v.  Waterman,  26  Vt.  495,  for 
opposite  view.  Compare  Kidder  v. 
Hadley,  25  Vt.  544;  Mussey  v.  White, 
58  Vt.  45;  Hawley  v.  Mead,  52  Vt.  343; 
Pike  V.  Hill,  15  Vt.  183. 

As  this  is  a  direct  proceeding  to  set 
aside  a  judgment  the  rule  against  at- 
tacking judgments  collaterally  has  no 
application.  Hill  v.  Warren,  54  Vt. 
73- 


Tarties. 
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Parties. 


must  join  in  the  writ  of  audita  qtierela  or  be  regularly  served.*  It 
is  in  general  only  available  in  behalf  of  one  who  was  prejudiced 
by  the  judgment  at  its  rendition.*     And  when  the  basis  of  the 


1,  Corbett  v.  Barnes,  Cro.  Car. 
.443;  Williams  v.  Roberts,  i  L.  M.  & 
P.  381;  Mellon  V.  Howard,  7  How. 
(Miss.)  103;  Herrick  v.  Orange  County- 
Bank,  27  Vt.  584;  Gleason  v.  Peck,  12 
Vt.  56,  36  Am.  Dec.  329;  Titlemore  v. 
Wainwright,  16  Vt.  173;  Starbird  v. 
Moore,  21  Vt.  529;  Whitney  v.  Silver, 
22  Vt.  635;  Clark  v.  Freeman,  5  Vt.  122. 
See  also  Chase  v.  Scott,  14  Vt.  77. 

Judgment  was  entered  by  default 
against  two  persons  without  notice  to 
either,  and  subsequently  suit  was 
brought  on  this  judgment  and  judg- 
ment was  obtained  against  one,  on 
whom  there  was  personal  service. 
Afterwards  the  other  was  sued  upon 
the  original  judgment.  It  was  held 
that  audita  querela  to  set  aside  the  orig- 
inal judgment  was  properly  brought 
in  the  name  of  both.  Godfrey  v.  Dow- 
ner, 47  Vt.  599. 

Nor  is  the  rule  altered  by  the  fact 
that  one  of  the  defendants  was  a 
party  to  the  fraud  which  vitiates  the 
judgment.  He  must  still  join  in  the 
writ.  Titlemore  v.  Wainwright,  16 
Vt.  173-        . 

But  a  joint  action  of  audita  querela 
cannot  be  maintained  by  a  principal 
defendant  and  a  trustee  to  vacate  the 
judgments  rendered  against  them  re- 
spectively in  a  suit  brought  by  way  of 
trustee  process,  when  their  grounds  of 
complaint  are  wholly  different,  and 
when  the  judgments,  if  vacated,  must 
be  vacated  on  different  grounds. 
Johnson  v.  Plimpton,  30  Vt.  420. 

The  principal  defendant  and  the 
trustee  in  a  suit  begun  by  trustee  proc- 
ess joined  in  bringing  audita  querela 
for  the  purpose  of  setting  aside  the 
judgment  therein  of  a  justice,  where- 
in they  were  severally  adjudged  liable 
on  default.  After  the  cause  was  re- 
ferred and  heard  by  the  referee  and 
the  evidence  was  all  in.  defendant  for 
the  first  time  objected  to  the  joinder 
of  the  plaintiffs.  Held,  that  the 
agreement  for  the  reference  was  a 
waiver  of  the  right  to  object.  Harmon 
-v.  Martin,  52  Vt.  255. 

If,  upon  audita  querela,  a  judgment 
against  several  persons  be  vacated  as 
to  one  it  must  be  vacated  as  to  all. 
Starbird  v.  Moore,  21  Vt.  529. 

A  release  by  one  of  two  joint  com- 


plainants in  an  audita  querela  is  in  law 
a  discharge  by  both.  Braynard  v. 
Burpee,  27  Vt.  616. 

If  the  audita  querela  be  to  recover 
damages  for  the  wrongful  act  of  the 
defendant,  and  the  defendant  die 
while  the  suit  is  pending,  and  commis- 
sioners be  appointed  on  his  estate,  the 
suit  must  be  discontinued  and  the 
claim  for  damages  presented  before 
the  commissioners.  Warner  z/.  Crane, 
16  Vt.  79. 

Where  a  judgment  debtor  has  been 
compelled  to  pay  the  judgment  by  the 
assignee,  he  cannot  maintain  audita 
querela  for  the  recovery  of  the  amount 
so  paid  again  by  the  judgment  cred- 
itors, who  had  nothing  to  do  with 
enforcing  the  judgment  and  who  re- 
ceived nothing  thereunder.  Radclyffe 
V.  Barton  (Mass.,  1894),  37  N.  E.  Rep. 
373- 

Against  the  State. — This  writ  does 
not  lie  against  the  commonwealth. 
Com.  V.  Berger,  8  Phila.  (Pa.)  237. 
And  since  it  is  a  regular  suit  it  can- 
not in  any  case  be  brought  against 
the  United  States,  as  in  England  it 
could  not  against  the  crown.  Avery 
V.  U.  S.,  12  Wall.  (U.  S.)  304. 

2.  Beard  v.  Ketchum,  8  U.  C.  Q.  B. 
523- 

A  trustee  against  whom,  upon 
judgment  rendered  on  the  trustee 
process,  a  void  execution  has  issued 
may  sustain  audita  querela  to  set  aside 
such  execution.  Wilson  v.  Fleming, 
16  Vt.  649,  42  Am.  Dec.  531. 

Attaching  Creditors. — Under  the 
Vermont  statute  giving  to  subsequent 
attaching  creditors  a  right  to  prose- 
cute audita  querela  only  to  contest  a 
demand  on  which  a  previous  demand 
is  founded,  such  creditors  cannot 
maintain  this  writ,  using  the  name  of 
the  judgment  debtor  against  his  con- 
sent to  vacate  a  judgment  execution 
and  levy  in  favor  of  a  prior  attaching 
creditor,  without  showing  a  legal 
right  to  the  property  levied  upon  par- 
amount to  the  right  of  such  creditor. 
Essex  Min.  Co.  v.  Bullard,  43  Vt.  238. 

While  an  erroneous  judgment 
against  an  infant  remains  in  force  this 
process  will  not  lie  in  favor  of  an  offi- 
cer against  whom  judgment  has  been 
recovered  for  neglecting  to  serve  exe- 
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writ  is  altogether  personal  it  will  die  with  the  person  and  not 
survive  to  his  representatives.* 

VI.  Service. — The  writ  of  audita  querela  must  be  served  upon 
the  parties  made  defendants  to  it.* 


cution  on  the  infant.    Solace  v.  Down- 
ing, Brayt.  (Vt.)27. 

1.  Connecticut,  etc.,  R.  Co.  v.  Bliss, 
24  Vt.  411. 

But  when  the  writ  goes  to  the  foun- 
dation of  the  judgment  it  may  be 
prosecuted  by  the  executor  or  admin- 
istrator. Connecticut,  etc.,  R.  Co.  v. 
Bliss,  24  Vt.  411. 

2.  Com.  V.  Berger,  8  Phila.  (Pa.)  237; 
King  V.  Jeffrey,  77  Me.  106.  The  writ 
must  be  served  on  a  corporation  like 
any  other  process.  Clark  v.  National 
Hydraulic  Co.,  12  Vt.  435. 

A  judgment  for  default  of  appear- 
ance cannot  be  taken  in  audita  querela. 
Com.  V.  Berger,  8  Phila.  (Pa.)  237. 

Verification  of  the  Writ. — An  affidavit 
to  the  truth  of  the  facts  set  forth  in 
the  writ  is  generally  required.  Hin- 
man  v.  Swift,  18  Vt.  315.  It  may  be 
made  by  any  other  competent  person 
as  well  as  by  the  defendant.  Job  v. 
Walker,  3  Md.  129.  The  affidavit  need 
not  be  annexed  to  the  writ  to  become 
part  of  the  process.  Hinman  v.  Swift, 
18  Vt.  315. 

Amendment.  —  Where  there  is  no 
showing  of  the  day  on  which  an 
amendment  of  process  is  procured,  the 
last  day  of  the  term  will  be  supposed. 
Burns  v.  First  Nat.  Bank,  45  Vt.  270. 

Filing  the  Process. — The  duty  im- 
posed upon  the  judge  allowing  an 
audita  querela  ( P'ermont  Comp.  Stat. 
292,  §  8),  to  take  a  copy  of  the  whole 
process  and  recognizance,  "and  file 
the  same  in  the  office  of  the  county 
clerk  in  the  county  in  which  such  writ 
is  allowed,"  is  directory  in  its  charac- 
ter, and  if  any  injury  results  from 
the  neglect  of  the  judge  to  so  leave  a 
copy,  it  should  not  be  visited  upon 
those  upon  whom  no  duty  was  im- 
posed or  obligation  vested  for  its  per- 
formance.    Kidder  v.   Hadley,  25  Vt. 

544- 

In  Vermont  —  Recognizance.  —  The 
Comp.  Stat.  292,  §  7,  provides  that  the 
judge  allowing  a  writ  of  audita  querela 
shall  take  sufficient  security  by  way  of 
recognizance  for  the  redelivery  of  the 
body  or  estate  to  the  custody  of  the 
officer,  if  the  same  shall  be  awarded, 
and  for  the  payment  of  all  intervening 
damages,  and  in  default  thereof  the 


payment  of  the  debt  and  costs.  If 
neither  the  body  nor  estate  is  taken, 
the  recognizance  should  be  condi- 
tioned for  the  payment  of  intervening 
damages  and  costs,  if  the  complainant 
fails  to  prosecute  his  writ  to  effect. 
State  Treasurer  v.  Wells,  27  Vt.  277. 

A  writ  of  audita  querela  is  within 
the  Vermont  Rev.  Stat.,  c.  28,  ^5, 
which  requires  that  a  recognizance  be 
taken  to  a  defendant  for  his  costs, 
etc.,  and  that  a  sufficient  minute  of 
such  recognizance  shall  appear  upon 
the  writ.     Siscoz/.  Hurlburt,  17  Vt.118. 

On  issuing  a  writ  of  audita  querela 
no  other  recognizance  for  costs  was 
required  by  the  Statute  of  1822  than 
was  required  by  the  eleventh  section 
of  the  Judiciary  Act.  Brown  v.  Stacy, 
9  Vt.  118. 

The  record  of  a  recognizance,  en- 
tered before  a  judge  of  the  county 
court  on  granting  an  audita  querela,  is 
conclusive  evidence  in  an  action 
thereon  that  the  same  was  entered 
with  the  defendant's  consent.  Beech 
V.  Rich,  13  Vt.  595. 

A  minute  of  a  recognizance  on  a 
writ  of  audita  querela,  where  neither 
the  body  nor  the  property  had  been 
taken  in  execution,  was  in  the  follow- 
ing words:  "  Recognized  to  the  de- 
fendant in  the  sum  of  forty  dollars  to 
insure  costs  of  prosecution  in  due 
form  of  law."  Held,  sufficient,  and  no 
ground  of  abatement.  Foster  v.  Car- 
penter, II  Vt.  589. 

Action  on  Bond  of  Recognizance. — An 
action  of  debt  lies  on  a  recognizance 
taken  by  a  judge  (according  to  the 
statute)  on  issuing  a.n  audita  querela, 
though  the  recognizance  had  not  been 
returned  into  court. 

In  an  action  on  a  bond  of  recogni- 
zance entered  into  at  the  time  of  suing 
out  a  writ  of  audita  querela,  condi- 
tioned for  the  redelivery  of  the  execu- 
tion debtors  to  the  custody  of  the  offi- 
cer and  the  payment  of  all  intervening 
damages,  and  in  default  thereof  the 
payment  of  the  debt,  damages,  and 
costs,  it  was  held  that  the  recognizor, 
having  failed  to  fulfil  the  conditions 
of  his  recognizance,  was  responsible 
for  the  entire  debt  and  costs.  Hub- 
bell  V.  Dodge,  4  Vt.  56. 
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VII.  Pleadings.  — The  declaration  filed  should  recite  the  whole 
record  of  the  discovery,  and  should  show  a  sufficient  gravamen,  or 
cause  of  complaint.*     The  proper  plea  is  not  guilty.* 

Becognizance  Void  where  not  taken  by 
the  Required  Number  of  Magistrates. — In 
Hiecock  v.  Hiecock,  i  D.  Chip.  (Vt.) 
133,  it  was  held  that  magistrates  have 
at  common  law  no  authority  to  take 
security  by  way  of  recognizance  for 
the  prosecution  of  suits.  If,  there- 
fore, such  recognizance  be  taken  by 
one  magistrate,  two  being  required  by 
statute,  it  is  void,  and  the  suit  will 
abate  in  all  cases  where  the  law  re- 
quires security  to  be  taken  for  the 
prosecution. 

1.  Oakes  v.  School  Dist.  No.  9,  33 
Vt.  156;  Puttenham  v.  Puttenham,  3 
Dyer  297,  pi.  25. 

The  declaration  in  a  writ  of  audita 
querela  is  defective  when  it  avers  that 
the  writ  in  the  original  action  was  sea- 
sonably served  by  summons  left  at 
the  last  and  usual  place  of  abode  of 
the  defendant  therein  named  in  said 
county,  but  does  not  aver  that  he  does 
not  live  there.  King  v.  Jeffrey,  77  Me. 
106. 

Matters  not  alleged  in  the  declara- 
tion of  a  substantive  ground  of  com- 
plaint will  be  regarded  as  outside  the 
issue,  and  will  not  be  noticed.  Under- 
wood V.  Hart,  23  Vt.  120;  Oakes  v. 
School  Dist.  No.  9,  33  Vt.  155. 

Audita  querela  will  not  lie  to  vacate 
an  execution  issued  on  a  judgment 
rendered  by  the  county  court,  when 
the  only  grounds  of  complaint  are  that 
the  judgment  was  rendered  by  default 
in  an  action  on  a  note,  and  that  the 
plaintiff  had  failed  to  indorse  upon 
the  note  certain  payments  which  had 
been  made  by  the  complainants,  but 
took  judgment  for  the  face  of  the 
note  without  deducting  any  payments, 
and  that  in  making  up  the  judgment 
the  clerk  had  made  an  error  in  com- 
puting the  interest,  whereby  execution 
had  issued  for  a  larger  sum  than  actu- 
ally appeared  due  in  the  note.  Perry  v. 
Ward,  18  Vt.  121. 

In  a  writ  of  audita  querela  it  is  un- 
necessary to  allege  that  the  act  com- 
plained of  was  done  "  fraudulently  and 
deceitfully,"  particularly  if  the  acts 
complained  of  show  fraud  and  deceit. 
Stone  V.  Seaver,  5  Vt.  549.  Compare 
Lovejoy  v.  Webber,  10  Mass.  102. 

Amendment. — Where  a  writ  of  audita 
querela  is  improperly  called  in  the 
declaration  "  an  action   of  tort,"  the 


declaration  may  be  amended  by  strik- 
ing out  those  words.  Stone  v.  Cham- 
berlain, 7  Gray  (Mass.)  206. 

Where  the  complaint  in  an  audita 
querela  is  traversed  and  a  verdict 
found  for  the  complainant,  the  court 
cannot  render  judgment  for  the  de- 
fendant non  obstante  verdicto.  In  such 
case,  if  the  complaint  is  defective  a 
motion  in  arrest  should  be  made  to 
test  its  sufficiency.     French  v.  Steele, 

14  Vt.  479. 

2.   Little  V.   Cook,   i   Aik.  (Vt.)  363, 

15  Am.  Dec.  698;  Lovejoy  v.  Webber, 
10  Mass.  103;  Brackett  v.  Winslow,  17 
Mass.  159. 

In  an  action  of  audita  querela  a  for- 
mer judgment  may  be  given  in  evi- 
dence under  a  plea  of  not  guilty.  Mus- 
sey  V.  White,  58  Vt.  45. 

It  is  no  defense  to  an  audita  querela 
that  the  execution  complained  of 
issued  by  the  mistake  of  the  clerk  or 
attorney.  Phelps  v.  Slade,  13  Vt. 
195. 

Matters  which  were  proper  subjects 
of  inquiry  and  adjudication  for  the 
trial  court  cannot  generally  be  made 
available  in  defense  to  this  writ. 
Griswold  v.  Rutland,  23  Vt.  324. 

If  the  defendant  in  the  writ  claims 
that  the  execution  complained  of, 
which  had  been  prohibited  by  a  stat- 
ute, was  nevertheless  lawful,  as  com- 
ing within  a  proviso  to  the  statute, 
he  must  prove  the  fact  affirmatively. 
Sawyer  v.  Vilas,  19  Vt.  43. 

A  defendant  in  an  audita  querela 
may  plead  several  matters  by  leave, 
Giles  V.  Hutt,  5  D.  &  L.  387. 

In  an  action  of  audita  querela  plain- 
tiff's declaration  did  not  set  up  the 
injustice  of  defendant's  demand,  and 
the  declaration  was  held  good  on  de- 
murrer. Held,  that  defendant  could 
not  set  up  as  a  defense  that  his 
claim  was  a  just  one.  Sawyer  v.  Cross 
(Vt.,  1894),  30  Atl.  Rep.  5. 

A  judgment  is  not  reversed  when 
it  appears  from  the  record  that  there 
had  been  no  pleading  on  the  audita 
querela  brought  to  set  the  judgment 
aside,  and  that  the  only  record  of  the 
proceedings  on  the  audita  querela  is 
"  judgment  that  the  plea  of  the  de- 
fendant is  insufficient  and  that  the 
plaintiff  take  no  costs."  Catlin  v, 
Jewell,  Brayt.  (Vt.)  28. 
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VIII.  JuDGMENT.-^The  decision  upon  audita  querela,  if  in  com- 
plainant's favor,  puts  an  end  to  the  judgment,  so  that  no  further 
proceedings  can  be  taken  upon  it  ;*  and  it  cannot  include  affirma- 
tive relief  to  the  defendant.*  It  is  conclusive  only  as  between 
parties  and  privies.^  It  is  the  proper  subject  of  an  appeal  or 
writ  of  error.*  Costs  will  follow  the  judgment  as  an  incident  ;* 
and  complainant  recovers  damages  for  the  wrongful  act  of  the 
defendant.® 

IX.  CONCUERENT  REMEDIES. — In  England  the  proceeding  by  writ 
of  audita  querela  fell  into  disuse  a  century  ago,  but  has  been 
revived  in  later  times,  and  is  now  used    more  frequently,''     In 


1.  Little  V.  Cook,  i  Aik.  (Vt.)  363, 
15  Am.  Dec.  698.  See  also  Hadlock 
■V.  Clement,  12  N.  H.  73;  Dodge  v. 
Hubbell,  I  Vt.  498;  Sutton  v.  Tyrrell, 
ID  Vt.  90. 

2.  The  defendant  in  the  writ  is  not 
an  actor  in  the  suit,  and  no  proceed- 
ings are  to  be  had  in  it  for  his  benefit. 
Either  the  plaintiff  prevails  in  whole 
or  in  part,  and  recovers  judgment  to 
the  extent  to  which  he  is  entitled, 
or  there  is  a  judgment  for  the  de- 
fendant; and  this  is  the  whole  scope 
and  effect  of  the  suit.  Hence  it  is 
improper,  on  reversing  the  judgment 
complained  of,  to  make  an  order  to 
bring  forward  the  original  action  on 
the  docket.  Foss  v.  Witham,  9  Allen 
(Mass.)  572.  See  also  Lovejoy  v.  Web- 
ber, 10  Mass.  loi;  Hadlock  w.  Clement, 
12  N.  H.  73. 

3.  Stevens  v.  Curtiss,  3  Conn.  260. 

4.  Fitch  V.  Scovel,  i  Root  (Conn.) 
56;  White  V.  Clapp,  8  Allen  (Mass.) 
283;  Gordonier  v.  Billings,  77  Pa.  St. 
498. 

5.  Shrewsbury  v.  Strong,  10  Vt.  591. 
The  plaintiff  will  be  compelled  to  give 

security  for  costs  where  such  security 
would  be  required  in  an  ordinary  ac- 
tion. Holmes  v.  Pemberton,  i  El.  & 
El.  369,  102  E.  C.  L.  369.  But  see  Dyer, 
194  a. 

Double  Costs. — In  Vermont,  by  stat- 
ute, where  the  court  adjudged  that  a 
writ  of  audita  querela  was  brought 
merely  for  the  purpose  of  delay,  they 
awarded  double  costs  and  twelve  per 
cent  interest  to  the  defendant  in  the 
writ.  Perry  v.  Ward,  18  Vt.  120,  20 
Vt.  92. 

In  an  audita  querela  brought  by  a 
town  to  set  aside  a  judgment  or  proc- 
ess in  favor  of  defendants,  arising 
from  a  petition  by  the  latter  for  a  road, 
upon  nonsuit  the  defendants  were 
awarded  costs  as  for  a  single  defend- 


ant only.     Shrewsbury  v.  Strong,  10 
Vt.  591. 

6.  Troubat  &  Haly's  Practice 
(Brightly's  ed.)  1481;  Little  v.  Cook,  i 
Aik.  (Vt.)  364,  15  Am.  Dec.  698;  Foss 
V.  Witham,  9  Allen  (Mass.)  572:  Hill  v, 
Warren,  54  Vt.  73;  Stone  v.  Seaver,  5 
Vt.  549;  Alexander  v.  Abbott,  21  Vt. 
476;  Finney  v.  Hill,  13  Vt.  256;  Perry 
V.  Ward.  18  Vt.  120;  Dodge  v.  Hub- 
bell,  I  Vt.  491;  Weeks  v.  Lawrence,  i 
Vt.  435;  Sutton  V.  Tyrrell,  10  Vt.  87; 
Warner  v.  Crane,  16  Vt.  79. 

When  audita  querela  lies  to  vacate  a 
judgment  on  which  execution  has  is- 
sued and  been  satisfied  by  levy  on 
personal  estate,  an  allegation  in  these 
words,  "by  all  which  the  said  com- 
plainant, as  he  says,  is  greatly  injured 
and  aggrieved,  and  has  suffered  dam- 
age one  hundred  dollars,"  is  a  suffi- 
cient claim  for  damages,  and  under 
such  allegation  the  complainant  may 
recover  the  amount  collected  from  him 
by  virtue  of  the  execution.  Alexander 
V.  Abbott,  21  Vt.  476. 

7.  "  The  indulgence  now  shown  by 
the  courts  in  granting  a  summary  re- 
lief upon  motion  in  cases  of  such  evi- 
dent oppression  has  almost  rendered 
useless  the  writ  of  audita  quertla  and 
driven  it  quite  out  of  practice."  3 
Black  Com.  406.  And  see  remarks  of 
Eyre,  C.  J.,  in  i  Bos.  428.  It  is  spoken 
of  in  Sutton  v.  Bishop,  4  Burr.  2286,  as 
an  "  old  legal  remedy  long  disused  and 
expensive."  Also  in  Turner  v.  Davis, 
2  Wm.  Saunders,  148  c,  it  was  said  that 
in  general  the  courts  will  not  put  the 
defendant  to  the  trouble  and  expense 
of  an  audita  querela,  but  will  relieve 
him  in  a  summary  way  on  motion. 

But  in  Baker  v.  Ridgway,  2  Bing. 
47,  audita  querela  is  said  to  be  neither 
an  obsolete  nor  diflScult  proceeding. 
And  see  Emery  v.  Patton,  9  Phila. 
(Pa.)  125;  Williams  v.  Roberts,  8  Hare 
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the  majority  of  the  United  States  it  has  been  superseded  by  the 
more  summary  method  of  application  for  relief  by  motion,  upon 
notice  to  the  adverse  party.*  But  the  proceeding,  being  a  com- 
mon-law remedy,  is  not  taken  away  or  abolished  by  the  mere 
establishment  of  a  concurrent  remedy  suitable  to  the  particular 
case.*  The  writ  may  issue  after  a  refusal  of  summary  relief  on 
motion.* 


315;  Nathan  v.  Giles,  5  Taunt.  558; 
Lister  v.  Mundell,  i  B.  &  P.  427; 
Troup  V.  Ricardo,  33  Beav.  122. 

In  England  it  seems  to  be  settled 
that  where  relief  is  questionable,  or 
where  there  is  some  matter  which 
cannot  clearly  be  ascertained  by  affi- 
davit and  therefore  proper  to  be  tried, 
the  complainant  must  resort  to  audita 
querela  instead  of  to  the  summary 
proceeding  by  motion.  Wicket  v. 
Creamer,  i  Salk.  264;  Ludlow  v.  Len- 
nard,  2  Ld.  Raym.  1295;  Mitford  v. 
Cordwell,  2  Stra.  1198;  Symonds  v. 
Blake,  4  Dowl.  P.  C.  263;  Baker  v. 
Ridgway,  2  Bing.  41,  9  E.  C.  L.  311. 

1.  Job  V.  Walker,  3  Md.  129;  Hus- 
ton V.  Ditto,  20  Md.  305;  Smock  v. 
Dave,  5  Rand.  (Va.)  639;  Longworth 
V.  Screven,  2  Hill  (S.  Car.)  298;  Dun- 
lap  V.  Clements,  18  Ala.  778;  Chambers 
V.  Neal,  13  B.  Mon.  (Ky.)256;  Marsh 
V.  Haywood,  6  Humph.  (Tenn.)  210; 
McMillan  v.  Baker,  20  Kan.  50;  Mc- 
Donald V.  Falvey,  18  Wis.  571;  Ben- 
wood  Iron  Works  Co.  v.  Tappan,  56 
Miss.  666;  Steele  v.  Boyd,  6  Leigh 
(Va.)  547;  Share  v.  Becker,  8  S.  &  R. 
(Pa.)  239;  Witherow  v.  Keller,  11  S.  & 
R.  (Pa.)  274;  Baker  v.  Judges  of  Ul- 
ster, 4  Johns.  (N.  Y.)  191. 

In  Daly  v.  Derringer,  i  Phila. 
(Pa.)  324,  without  denying  that  audita 
querela  might  issue  in  Pennsylvania, 
the  court  said:  "It  is  expedient  to 
give  relief  summarily  on  motion 
rather  than  to  put  the  parties  to  that 
writ." 

Vermont     and     Massacliasetts.  —  The 


only  states  where  the  writ  of  audita 
querela  is  to-day  used  with  any  fre- 
quency are  Vermont  and  Massachu- 
setts. For  instances  of  its  recent  ap- 
plication in  those  states  see  the  ci- 
tations generally  throughout  this  ar- 
ticle. 

2.  Lovejoy  v.  Webber,  10  Mass. 
loi;  Brackett  v.  Winslow,  17  Mass. 
158;  Alexander  v.  Abbott,  21  Vt.  476; 
Porter  v.  Vaughn,  24  Vt.  211;  Edwards 
V.  Osgood,  33  Vt.  224.  Compare 
Young  V.  Collet,  T.  Raym.  89. 

3.  Emery  v.  Patton,  9  Phila.  (Pa.) 
125. 

Advantages  of  the  Writ. — "With 
regard  to  this  writ,  however,  there  is 
a  peculiarity  worthy  of  notice  which  in- 
volves an  advantage  which  does  not 
appear  to  attend  on  the  remedy  by 
motion  in  lieu  of  it.  In  England  an 
audita  querela  is  a  commission  to  the 
judges  to  examine  the  cause,  and  is  in 
the  nature  of  an  action  of  trespass, 
and  damages  are  given  if  the  execu- 
tion be  without  right.  Now,  in  the 
case  of  a  motion  for  relief,  it  is  very 
clear  that  the  judges  would  not  award 
damages  to  the  defendant,  however 
they  might  protect  him  from  the 
plaintiff's  unjust  oppression,  and  it 
is  equally  clear  that  if  an  issue  were 
directed  to  try  the  matter  of  fact,  the 
jury  could  not  assess  damages,  but 
would  be  confined  to  passing  upon  the 
fact;  but  in  audita  querela,  if  the  issue 
be  to  the  country,  damages  may  be 
assessed."  Troubat  &  Haly's  Pr. 
(Bright,  ed.)  481. 
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AUDITORS. 

See  REFERENCES. 


AUTREFOIS   ACQUIT. 

See  FORMER  ACQUITTAL   OR  CONVICTION. 


AWARDS. 

By  W.  A.  Martin. 


I.  Actions  at  Law  to  Enfobce  Awabb,  127. 

1.  Right  to  Bring  Action,  127. 

2.  Time  to  Bring  Action,  128. 

3.  Forms  of  Action,  1 29. 

a.  Assumpsit,  129. 

b.  Debt,  130. 

c.  Covenant,  131. 

d.  Trespass,  132. 

e.  Case,  132. 

f.  Ejectment,  132.  / 

g.  Trover,  132. 

4.  The  Declaration  or  Complaint  in  Action  on  Award,  132. 

a.  How  to  Set  Forth  Award,  132. 

b.  The  Allegations,  12,2. 

5.  The  Declaration  or  Complaint  in  Action  on  Arbitration  Bond,  1 36. 

a.  How  to  Set  Forth  Award,  136, 

b.  The  Allegations,  1 36. 

6.  Pleas  and  Defenses  to  Actions  on  Award,  138.  , 

a.  In  General,  138. 

b.  Excess  of  Jurisdiction,  138. 

c.  Statute  of  Limitations,  1 38. 

d.  No  Submission,  138. 

e.  Want  of  Notice,  1 39. 

f.  No  Award,  139. 

g.  Performance,  141. 

h^  Alteration  of  Award,  141. 
/.  Nil  Debet,  142. 
j.  Nonasstimpsit,  142. 
k.  Opening  Award,  142. 
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/.  Matters  Submitted  not  Passed  upon,  142. 
m.  Set-off,  142. 

n.  Accord  and  Satisfaction,  142. 
0.  Misconduct^or  Mistake  of  Arbitrators,  143. 
p.   The  Fraud  or  Misconduct  of  the  Successful  Party,  145. 
q.  Waiver,  146. 

r.  Noncompliance  of  Bond  with  Statute,  146. 
s.  Award  not  Made  in  Reasonable  Time,  146. 
/.  Failure  of  Arbitrator  to  Take  Oath,  146. 
7.  Demurrer,  146. 

IL  AwABD  L%  Defense  to  Action  at  Law,  147- 

1.  hi  Getter al,  147. 

2.  How  Set  Forth,  148. 

3.  The  Allegations,  149. 

nL  Actions  to  Enforce  Specific  Pebfobmance  of  Awabd,  150. 

1.  Jurisdiction,  150. 

2.  Time  to  Institute  Suit,  153. 

3.  The  Bill,  153. 

a.  Parties,  153. 

b.  Allegations,  153. 

4.  Demurrer,  1 54. 

lY.  Actions  to  Set  Asidb  Awabb,  i54< 

\.  Jurisdiction,  \^\. 

2.  Time  to  Bring  Suit,  155. 

3.  The  Bill,  155. 

a.  Parties,  155. 

b.  Allegations,  \$^. 

4.  Demurrer,  156. 

y.  AwABB  AS  Defense  to  Equitable  Action,  156. 

1.  In  General,  156. 

2.  How  Taken  Advantage  of,  1 57. 

L  Actions  at  Law  to  Enfobce  Awabd— 1.  Eight  to  Bring  Action. 

— An  award  is  enforcible  by  an  action  at  law  when  the  submission 
is  at  common  law,*  and  in  some  jurisdictions  it  is  apprehended 


1.  Connecticut. — Averill  v.  Bucking- 
ham, 36  Conn.  359. 

Indiana. — Goodwine  v.  Miller,  32 
Ind.  419. 

Kentucky. — Shockey  v.  Glasford,  6 
Dana  (Ky.)  12. 

Maine. — Tyler  v.  Dyer,  13  Me.  41; 
Woodbury  v.  Northy,  3  Me.  85. 

Massachusetts. — Bean  v.  Farnam,  6 
Pick.  (Mass.)  268. 

New  Hampshire.  —  Parsons  v.  Al- 
drich,  6  N.  H.  264. 

New  Jersey. — Richards  v.  Drinker, 
6  N.  J.  L.  307. 

New  York. — M'Kinstry  v.  Solomons, 
2  Johns.  (N.  Y.)  57;  Diblee  v.  Best,il 
Johns.  (N.  Y.)  103. 

North  Carolina. — Parrish  v.   Strick- 


land, 7  Jones  (N,  Car.)  504;  Thompson 
V.  Childs,  7  Ired.  (N.  Car.)  435. 

Ohio. — Tullis  V.  Sewell,  3  Ohio 
510. 

Pennsylvania.  —  Williams  v.  Pas- 
chall,  3  Yeates  (Pa.)  564. 

Rhode  Island. — Sprague  v.  Hull,  6 
R.  I.  27. 

South  Carolina. — Penman  v.  Gard- 
ner, I  Brev.  (S.  Car.)  498. 

Vermont. — Wright  v.  Smith,  19  Vt. 
no. 

Virginia. — Bierly  v.  Williams,  5 
Leigh  (Va.)  700. 

The  action  does  not  lie  on  the  sub- 
mission ;  it  must  be  brought  on  the 
award.  Sadler  v.  Olmstead,  79  Iowa 
121. 
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when  the  submission  is  under  statute,  though  the  provisions  of 
the  statute  give  a  remedy  for  the  enforcement  of  the  award,  as  by 
having  it  made  a  judgment  of  the  court  mentioned  in  the  submis- 
sion.* In  such  cases  the  provisions  of  the  statute  are  considered 
cumulative  merely,  not  exclusive.* 

2.  Time  to  Bring  Action. — No  action  can  be  maintained  until  the 
award  is  actually  made  and  published.* 


England.— B&nfiW  v.  Leigh,  8  T.  R. 
571;  Purslow  V.  Baily,  2  Ld.  Raym. 
1039;  Hodsden  v.  Harridge,  2  Saund. 

62  b,  note;  Baby  z'.  Davenport,  3  U.  C. 
Q.  B.  13;  Skinner  v.  Holcomb,  6  U.  C. 
Q.  B.  336. 

Bight  to  Jury  Trial. — In  an  action  on 
a  common-law  award  a  trial  by  jury 
may  be  had,  Goodwine  v.  Miller,  32 
Ind.  419;  but  in  arbitration  cases  aris- 
ing under  the  statute  a  party  except- 
ing to  an  award  cannot  have  a  trial  by 
jury,  Milner  v.  Noel,  43  Ind.  324; 
Spencer  v.  Curtis,  57  Ind.  221. 

Defects  not  Apparent  on  Face  of  Award 
— How  Availed  of. — In  an  action  on  an 
award  defects  not  apparent  on  its 
face,  as  that  the  agreement  to  submit 
had  been  revoked,  should  be  taken 
advantage  of  by  asking  the  court 
for  appropriate  instructions.  Kelder- 
house  V.  Hall,  116  111.  147. 

1.  Dickerson  v.  Tyner,  4  Blackf. 
(Ind.)  253;  Coats  v.  Kiger,  14  Ind. 
179;  Burnside  v.  Whitney,  21  N.  Y. 
148;  Low  V.  Nolte,  16  111.  475.  See 
also  Lamar  v.  Nicholson,  7  Port. 
(Ala.)  166;  Foster  v.  Durant,  2  Cush. 
(Mass.)  544.  Contra,  Benjamin  v.  Ben- 
jamin, 5  W.  &  S.  (Pa.)  562. 

The  English  Eule.— "  The  statute  of 
9  and  10  Wm.  3  authorized  the  par- 
ties in  an  arbitration  bond  to  insert 
an  agreement  that  their  submission 
should  be  made  a  rule  of  court;  but 
it  has  never  been  considered  that  the 
statute,  by  that  provision,  prevented 
the  parties  to  such  an  agreement  from 
proceeding  at  common  law  for  the 
nonperformance  of  an  award  by  an 
action  on  the  bond  or  on  the  award. 
2  Tidd's  Prac.  745;  2  Chitt.  Gen.  Prac. 
122."  Dickerson  v.  Tyner,  4  Blackf. 
(Ind.)  253- 

Award  for  Land.  —  A  common-law 
action  may  be  maintained  to  enforce 
payment  of  an  award  confirmed  by 
court  in  a  proceeding  to  condemn  land 
for  a  street.     Erie  County  v.  Buffalo, 

63  Hun  (N.  Y.)  565;  McCormack  v. 
Brooklyn,  108  N.  Y.  49;  Sage  v.  Brook- 


lyn, 89  N.   /.  189;  Donnelly  v.  Brook- 
lyn, 121  N.  Y.  9. 

2.  See  cases  cited  under  preceding 
note. 

In  Burnside  v.  Whitney,  21  N.  Y. 
148,  the  court  said:  "  It  has  been  often 
held  that  the  statute  prescribing  cer- 
tain forms  for  submission  to  arbitra- 
tors, and  allowing  the  parties  to  agree 
that  a  judgment  of  a  court  of  record, 
designated  in  the  instrument  of  sub- 
mission, should  be  rendered  upon  the 
award,  was  cumulative  merely,  not  ex- 
clusive; and  that  an  award  pursuant 
to  a  submission  which  would  have 
been  valid  at  common  law,  but  which 
did  not  conform  to  the  statute,  would 
support  an  action." 

3.  Varney  v.  Brewster,  14  N.  H. 
53,  in  which  case  it  is  said:  "  Until 
the  award  was  actually  made  and  pub- 
lished, the  parties  most  certainly  had 
a  right  to  revoke  the  authority  given 
the  arbitrators  by  the  submission,  in 
whole  or  in  part,  and  to  limit  their  au- 
thority, and  the  extent  of  their  action, 
in  such  degree  and  in  such  manner 
as  they  might  choose;  and  moreover  to 
waive  any  rights  which  either  had 
originally,  in  virtue  of  the  contract  of 
submission." 

Publication  —  What  Constitutes. —  An 
award  is  considered  as  published 
when  the  parties  are  informed  that  it 
is  within  their  reach  on  payment  of 
charges.  When  the  condition  of  the 
bond  does  not  require  delivery  of  the 
award  to  the  parties,  the  foregoing 
must  be  understood  to  mean  when 
they  are  legally  entitled  to  it,  or  to  ex- 
amine and  read  it.  Knowlton  v.  Ho- 
mer, 30  Me.  552. 

Anything  done  which  enables  the 
parties  to  acquire  a  knowledge  of  its 
contents  may  be  considered  a  publica- 
tion. Am.  &  Eng.  Ency.  Law,  tit. 
Arbitration  and  Awards. 

An  Award  for  Land  Taken  when  con- 
firmed is  a  judgment  within  the  mean- 
ing of  the  statute  of  limitations,  the 
immediate  enforcement  of  which  is  for 
28 
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Payment  of  Money  Unconditionally.— When  an  award  is  made  for  a 
sum  of  money  unconditionally,  the  party  becomes  liable  to  pay 
upon  publication  of  the  award  according  to  its  terms,  and  suit 
may  be  brought  on  the  award  immediately  after  publication, 
without  making  any  demand.* 

3.  Forms  of  Action — a.  ASSUMPSIT. — Assumpsit  lies  at  common 
law  to  enforce  an  award  where  the  submission  to  arbitration  was 
by  parol  or  by  writing  not  under  seal,*  whether  the  award  is  for 
the  payment  of  money,'  or  for  the  performance  of  some  act.*  If 
the  submission  be  by  deed,  assumpsit  cannot  be  maintained.* 


I 


a  time  suspended  by  the  option  given 
to  the  city  to  make  payment  or  reduc- 
tion by  assessment,  if  made  within  a 
reasonable  time,  and  an  action  to  re- 
cover the  same  is  not  barred  until 
after  the  lapse  of  twenty  years.  Don- 
nelly V.  Brooklyn,  121  N.  Y.  9;  Erie 
County  V.   Buffalo,    63    Hun  (N.    Y.) 

565. 

1.  Thompson  v.  Mitchell,  35  Me. 
281;  Plummer  v.  Morrill,  48  Me.  184; 
Parsons  v.  Aldrich,  6  N.  H.  264; 
Nichols  V.  Rensselaer  County  Mut. 
Ins.  Co.,  22  Wend.  (N.  Y.)  125. 

2.  Cooke  z/.Whorwood,  2  Saund.  337; 
Purslow  V.  Baily,  2  Ld.  Raym.  1039; 
Blanchard  v.  Murray,  15  Vt.  548; 
North  Yarmouth  v.  Cumberland,  6 
Me.  21;  Gerry  v.  Eppes,  62  Me.  49; 
Kingsley  v.  Bill,  9  Mass.  198;  Mc- 
Manus  v.  McCulloch,  6  Watts  (Pa.) 
357;  Bierly  v.  Williams,  5  Leigh  (Va.) 
700;  Parsons  z'.  Aldrich,  6  N.  H.  264; 
Piersons  v.  Hobbes,  33  N.  H.  27. 

Assumpsit  by  Assignees. — Where  one 
assigns  his  interest  under  an  award 
before  the  termination  of  the  arbitra- 
tion, assumpsit  to  enforce  the  award 
must  be  brought  in  his  own  name. 
Day  V.  Smith,  i  Dowl.  Pr.  Cas.  460. 
If  one  to  whom  debts  have  been  as- 
signed upon  certain  trusts,  and  to 
whom  power  of  attorney  has  been 
given  to  receive  and  compound  for 
them,  submits  to  arbitration  with  the 
debtors,  he  may  sue  in  assumpsit  on 
the  award.      BanfiU  v.  Leigh,  8  T.  R. 

571- 

Assumpsit  against  Administrator  or 
Executor. — The  executor  or  adminis- 
trator of  a  party  to  an  arbitration 
who  has  died  before  the  termination 
of  the  arbitration  is  liable  to  an  action 
of  assumpsit  on  an  award  thereunder 
directing  him  to  pay  a  specified  sum 
out  of  the  decedent's  estate.  Dowse 
V.  Coxe,  3  Bing.  20. 

3.  Bierly  v.  Williams,  5  Leigh  (Va.) 
700;  Parsons  v.  Aldrich,  6  N.  H.   264; 
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Piersonsw.  Hobbes,  33  N.H.  27;  Kings- 
ley  V.  Bill,  9  Mass.  198;  McManus  v. 
McCulloch,  6  Watts  (Pa.)  357;  North 
Yarmouth  v.  Cumberland,  6  Me.  21. 

Money  Payable  at  Different  Times. — 
Where  money  is  awarded  to  be  paid 
at  different  times,  assumpsit  will  lie  on 
the  award  for  each  sum  as  it  falls  due. 
Cooke  V.  Whorwood,  2  Saund.  337. 

Money  Payable  by  Persons  Jointly  and 
Severally. — Where,  on  a  submission  to 
arbitration  by  two  persons  of  the  one 
part  who  agree  jointly  and  severally 
to  perform  the  award,  the  arbitrator 
awards  that  each  shall  pay  a  certain 
sum,  they  are  jointly  liable  for  the 
sum  awarded  to  be  paid  by  each,  and 
assumpsit  may  be  maintained  against 
both  jointly.  Mansell  v.  Burredge,  7 
T.  R.  348; 

4.  Hodsden  v.  Harridge,  2  Saund. 
t2b,  note;  Purslow  v.  Baily,  2  Ld. 
Raym.  1039. 

Possession  of  Land. — Assumpsit  lies 
on  a  submission  to  and  award  of  arbi- 
trators directing  defendant  to  give 
plaintiff  possession  of  land.  Blanchard 
V.  Murray,  15  Vt.  548. 

Maintenance  of  Fence  and  Cattle  Pass. 
— Where  an  award  directs  a  railroad 
company  to  pay  a  specified  amount 
for  land  taken  for  railroad  purposes, 
to  build  and  maintain  a  cattle  pass,  to 
keep  up  fences  while  the  road  is 
being  built,  and  not  to  interfere  with  a 
certain  spring  near  the  line,  assumpsit 
will  lie  on  the  award  for  nonperform- 
ance of  its  provisions  as  to  the  spring, 
fences,  and  cattle  pass.  Taylor  v.  St. 
Johnsbury,  etc.,  R.  Co.,  57  Vt.  106. 

Successive  Actions. — In  such  case  it  is 
no  objection  that  successive  actions 
may  arise.  If  duties  are  successively 
violated,  successive  actions  may  be 
brought.  Taylor  v.  St.  Johnsbury, 
etc.,  R.  Co.,  57  Vt.  106. 

6.  Tait  V.  Atkinson,  3  U.  C.  Q.  B. 
152. 

Submission   to    be    Pleaded. — As   the 
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b.  Debt — On  Award. — An  action  of  debt  will  lie  on  an  award  for 
a  sum  of  money  when  the  submission  is  by  bond,  deed,  writing 
not  under  seal,  or  by  rule  of  court.  So  also  the  action  may  be 
maintained  though  the  award  was  rendered  in  pursuance  of  a 
parol  submission.* 

On  Bond. — If  the  submission  be  by  bond,  an  action  of  debt  on  the 
award  is  not  the  only  remedy.  The  action  may  also  be  brought 
on  the  bond  to  recover  the  penalty  for  nonperformance  of  the 
award.^ 

On  Bond  after  Extension  of  Time. — If  the  time  within  which  the  bond 
stipulates  that  the  award  shall  be  made  is  extended  by  instrument 


award  itself  imposes  no  obligation  on 
the  parties,  the  submission  is  the 
foundation  of  the  action  and  must  be 
pleaded.  Hence  assumpsit  will  not 
lie.     Tullis  v.  Sewell,  3  Ohio  510. 

When  Assumpsit  Lies  though  Submis- 
sion be  by  Bond. — But  if  the  submission 
be  by  bond,  and  the  time  within  which 
the  award  is  to  be  rendered  is  ex- 
tended by  instrument  not  under  seal, 
assumpsit  lies  on  an  award  made  after 
the  expiration  of  the  time  specified  in 
the  original  submission  and  within 
the  extended  time.  Morse  on  Arb. 
582,  583;  Brown  v.  Goodman,  3  T.  R. 
592,  note. 

In  Connecticut  a  rule  different  from 
that  stated  in  the  text  obtains.  It  is 
there  held  that  the  award  and  not  the 
submission  is  the  foundation  of  the  ac- 
tion, and  that  if  the  award  be  not 
under  seal,  assumpsit  will  lie  even 
though  the  submission  be  under  seal. 
Averill  v.  Buckingham,  36  Conn.  359. 

1.  Debt. — Hodsden  v.  Harridge,  2 
Saund.  62  l>,  note;  Purslow  v.  Baily,  2 
Ld.  Raym.  1039;  Baby  v.  Davenport,  3 
U.  C.  Q.  B.  13;  Skinner  v.  Holcomb,  6 
U.  C.  Q.  B.  (O.  S.)  336;  Baker  v.  Booth, 
Dra.  (Can.)  65;  Boyd  v.  Durand,  5  U. 
C.  Q.  B.  (O.  S.)  122;  Tyler  v.  Dyer,  13 
Me.  41;  Day  v.  Hooper,  51  Me.  178; 
Woodbury  v.  Northy,  3  Me.  85;  Wright 
V.  Smith,  19  Vt.  110;  Blood  v.  Bates, 
31  Vt.  147;  Ott  V.  Schroeppel,  3  Barb. 
(N.  Y.)  56;  Perkins  v.  Wing,  10  Johns. 
(N.  Y.)  143;  M'Kinstry  v.  Solomons,  2 
Johns.  (N.  Y.)  57.  I3  Johns.  (N.  Y.)  27; 
Van  Antwerp  v.  Stewart,  8  Johns.  (N. 
Y.)  125;  Diblee  v.  Best,  11  Johns.  (N. 
Y.)  103;  Myers  v.  Dixon,  2  Hall  (N. 
Y.)  456;  Hume  v.  Hume,  3  Pa.  St.  144; 
William  v.  Paschall,  3  Yeates  (Pa.) 
564;  Shockey  v.  Glassford,  6  Dana 
(Ky.)  12;  Richards  v.  Drinker,  6  N. 
J.  L.  307;  Bean  v.  Farnam,  6  Pick. 
(Mass.)  268. 


Award  for  Money  and  Performance  of 
Some  Act.  —  If  the  award  be  for  a  sum 
of  money  and  for  the  performance  of 
some  act,  an  action  of  debt  may  be 
maintained  on  that  part  of  the  award 
which  directs  the  payment  of  money. 
Morse  on  Arb.  580;  Russell  on  Arb. 
(3d  ed.)  507,  508,  citing  Chitty's  Pldg. 
(6th  ed.)  258. 

Debt  against  Executor  or  Administra- 
tor.— Debt  also  lies  against  an  ex- 
ecutor or  administrator  where  the 
award  was  made  under  his  own  sub- 
mission. Riddell  v.  Sutton,  5  Bing, 
200;  Bean  v.  Farnam,  6  Pick.  (Mass.  j 
26S. 

But  prior  to  the  passage  of  3  &  4' 
Wm.  IV.,  c.  42,  ^g  13  and  14,  it  could 
not  be  maintained  against  an  executor 
on  an  award  on  a  submission  not  under 
seal  entered  into  by  testator.  Hamp- 
ton V.  Boyer,  Cro.  Eliz.  557;  Riddell 
V.  Sutton,  5  Bing.  200;  Freeman  v 
Bernard,  i  Ld.  Raym.  247;  Wade  v. 
Dowling,  4  El.  &  Bl.  44. 

What  may  be  Shown  in  Action  of  Bebt. 
— A  submission  and  award  are  admis- 
sible as  prima-facie  evidence  to  sus- 
tain an  action  of  debt  on  the  award. 
Hume  V.  Hume,  3  Pa.  St.  144. 

In  debt  upon  an  award,  the  awara, 
though  liable  to  legal  objections,  is 
admissible  in  evidence;  its  operation 
must  be  determined  in  another  mode. 
Richards  v.  Drinker,  6  N.  J.  L.  307. 

2.  Ferrer  v.  Oven,  7  B.  &  C.  427,  14 
E,  C.  L.  71;  Judge  V.  Judge,  5  U.  C. 
Q.  B.  (O.  S.)692;  Finkle  v.  Arnold,  6 
U.  C.  Q.  B.  (O.  S.)  168;  Maxwell  v. 
Ransom,  i  U.  C.  Q.  B.  219;  Lindford 
V.  Mosgrave,  6U.  C.  Q.  B.  642;  Abbott 
V.  Skinner,  11  U.  C.  C.  P.  309;  Henries 
V.  Stiers,  8  N.  J.  L.  364;  Penman  v. 
Gardner,  i  Brev.  (S.  Car.)  49S;  Shockey 
V.  Glasford,  6  Dana  (Ky.)  12;  Thomp- 
son V.  Childs,  7  Ired.  (N.  Car.)  435; 
Nolte  V.  Lowe,  18  111.  437. 
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under  seal,  debt  may  still  be  maintained  on  the  bond  ;  *  but  the 
rule  is  otherwise  where  the  extension  of  time  is  by  instrument  not 
under  seal.* 

For  Money  Awarded  before  Date  Fixed  for  Payment. — As  to  whether  an 
action  of  debt  can  be  maintained  for  the  recovery  of  money 
awarded  before  the  date  specified  by  the  award  for  payment,  there 
seems  to  be  a  conflict  of  authority.  In  the  United  States  it  has 
been  held  that  where  an  award  directs  the  payment  of  specific 
sums  on  different  dates  and  the  giving  of  a  bond  to  secure  pay- 
ment, an  action  of  debt  may  be  brought  before  the  date  on  which 
the  first  payment  is  directed  to  be  made,  if  the  required  bond  is 
not  given. 3  In  England  it  was  held  that  an  action  might  be 
brought  only  for  such  sum  as  was  due  at  the  time  of  the  institu- 
tion of  the  action.* 

c.  Covenant. — The  action  of  covenant  Hes  at  common  law  for 
nonperformance  or  breach  of  an  award  rendered  undej-  a  submis- 
sion by  deed.*     It  is  also  held  that  this  form  of  action  will  lie  for 


1.  Creig  V.  Talbot,  2  B.  &  C.  179,  9 
E.  C.  L.  56;  Springer  v.  Spooner,  6 
Blackf.  (Ind.)  545- 

Illustration. — Thus  in  an  action  of 
debt  on  an  arbitration  bond,  where  de- 
fendant pleaded  no  award,  and  plaintiff 
replied  that  the  parties  by  subsequent 
agreement  in  writing,  sealed  and  in- 
dorsed on  the  bond,  extended  the  time 
for  making  the  award,  and  he  set  forth 
in  his  replication  an  award  in  the  en- 
larged time,  it  was  held  on  demurrer 
that  a  judgment  for  plaintiff  was 
proper.  Penman  v.  Gardner,  I  Brev. 
(S.  Car.)  498. 

The  Rule  in  New  York.— In  New  York 
a  different  doctrine  is  maintained.  It 
is  there  held  that  no  action  lies  to  re- 
cover the  penalty  of  an  arbitration 
bond  for  nonperformance  of  an  award 
when  the  award  was  not  made  within 
the  time  specified  in  the  bond,  and 
when  the  parties  by  agreement  under 
seal  entered  on  the  bond  extended  the 
time  for  making  the  award,  and  the 
award  was  made  in  such  enlarged 
time.  Freeman  v.  Adams,  9  Johns. 
(N.  Y.)  115;  Myers  v.  Dixon,  2  Hall 
(N.  Y.)  456;  Bloomer  v,  Sherman,  5 
Paige  (N.  Y.)575. 

Qualifications  of  the  Rule. — When  no 
time  was  specified  in  the  bond  for 
making  the  award,  and  the  time  was 
subsequently  fixed  by  a  separate  in- 
strument under  seal,  it  was  held  that 
the  award  was  in  pursuance  of  the 
original  submission  as  well  as  of  the 
additional  agreement,  and  that  debt 
would  lie  for  the  penalty  of  the  bond. 


Nichols  V.   Rensselaer   County    Mut. 
Ins.  Co.,  22  Wend.  (N.  Y.)  125. 

When  the  time  within  which  an  ar- 
bitration bond  requires  an  award  to  be 
made  is  changed  by  consent  of  the 
parties  by  interlineations  in  the  bond, 
debt  may  be  maintained  thereon  in  its 
altered  form.  Tompkins  v.  Corwin, 
9  Cow.  (N.  Y.)  255. 

2.  Brown  v.  Goodman,  3  T.  R.  592, 
note,  b. 

3.  In  support  of  this  position  Mr. 
Justice  Davis  (of  the  United  States 
Supreme  Court)  says:  "On  principle 
and  authority  "  B.  "  had  a  right  to  sue 
when  M.  refused  to  perform  any  ma- 
terial part  of  the  award.  *  *  *  The 
arbitrators  did  *  *  *  direct  the  kind 
of  security  to  be  given,  and  on  M.'s 
failure  to  give  the  bond  as  required 
he  was  in  default,  and  a  cause  of  ac- 
tion accrued.  *  *  *  The  provision  for 
security  was  equally  valid  as  the 
order  for  the  payment  of  money,  and 
it  may  be  nearly  as  important.  The 
right  of.action  was  as  perfect  on  M.'s 
refusal  to  give  the  penal  bond  as  it 
would  have  been  after  the  credit 
allowed  by  the  award  had  expired." 
Bayne  v.  Morris,  i  Wall.  (U.  S.)  97. 

4.  Cooke  V.  Whorwood,  2  Saund. 
337. 

8.  Tomlin  v.  Fordwich,  6  N.  &  M. 
594;  Charnley  v.  Winstanley,  5  East 
266;  Marsh  v.  Bulteel,  5  B.  &  Aid. 
507;  Browning  v.  Wheeler,  24  Wend. 
(N.  Y.)  258;  Doolittle  v.  Malcom,  8 
Leigh  (Va.)  608. 

lUastration. — Thus  where  money  is 
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a  revocation  of  an  agreement  to  submit  to  arbitration.* 

d.  Trespass. — An  action  of  trespass  will  lie  where  a  party  to 
an  award  fixing  a  boundary  line,  in  disregard  of  the  award  enters 
upon  the  land  and  removes  the  monuments  erected  by  the  arbi- 
trators to  designate  the  true  line.* 

e.  Case. — Where  a  drain  through  the  land  of  adjoining  owners 
is  dug,  in  pursuance  of  an  award  which  directs  them  to  cleanse 
and  keep  it  open,  case  may  be  maintained  by  either  one  of  them 
who  has  been 'injured  by  the  neglect  of  the  other  in  failing  to  keep 
open  or  cleanse  the  drain.' 

f.  Ejectment. — An  award  which  settles  the  boundaries  of 
land  may  be  enforced  by  an  action  of  ejectment.* 

g.  Trover. — Where  parties  mutually  covenant  to  abide  by  an 
award,  and  the  award  directs  defendant  to  deliver  certain  prop- 
erty in  his  possession  to  plaintiff  and  he  refuses  to  do  so,  an 
action  of  covenant  broken  does  not  lie,  the  proper  remedy  being 
an  action  of  trover.* 

4.  The  Declaration  or  Complaint  in  Action  on  Award — a.  How  TO 
Set  Forth  Award. — In  an  action  on  an  award  only  so  much  of 


awarded  in  pursuance  of  a  submission 
by  deed,  plaintiff  should  sue  in  cove- 
nant for  the  nonpayment  of  such 
award.  Assumpsit  cannot  be  main- 
tained thereon  in  the  absence  of  a  new 
consideration  separate  and  distinct 
from  the  deed.  Tait  v.  Atkinson,  3 
U.  C.  Q.  B.  152. 

Covenant  on  Agreement  to  Submit. — 
But  covenant  cannot  be  maintained  on 
a  sealed  agreement  to  submit,  under 
rule  of  court,  a  pending  action  and  all 
matters  in  dispute  to  certain  referees 
for  the  nonperformance  of  an  award, 
though  it  be  established  by  judgment, 
unless  the  agreement  of  submission 
contains  some  promise  to  perform  it; 
the  remedy — if  it  be  one  that  the  ex- 
ecution of  a  common-law  court,  out  of 
which  the  rule  issues,  will  not  afford 
— being  one  in  law  or  equity  suited  to 
the  case.     Sprague  v.  Hull,  6  R.  I.  27. 

Covenant  to  Compel  Contribution. — 
Where  one  of  two  parties  directed  to 
pay  an  award  is  compelled  to  pay  the 
whole  by  reason  of  the  other's  refusal 
to  pay  his  part,  the  former  may  bring 
an  action  of  covenant  against  the  latter 
to  compel  contribution.  Aliens.  Coy, 
7  U.  C.  Q.  B.  419. 

1.  Charnley  v.  Winstanley,  5  East 
266;  Marsh  v.  Bulteel,  5  B.  &  Aid.  507; 
Brown  v.  Tanner,  i  C.  &  P.  651;  Le 
Brett  V.  Papillon,  4  East   502. 

Joinder  of  Counts  on  Award  with  Counts 
for  Breach. — In  an  action  of  covenant, 


counts  on  the  award  may  be  joined 
with  counts  for  a  breach  of  the  agree- 
ment to  perform  and  not  revoke  an 
award  to  be  made.  Brown  v.  Tanner, 
1  C.  &  P.  651;  Morse  on  Arb.  583. 

2.  Weeks  v.  Trask,  81  Me.  127,  in 
which  it  was  said  that  such  acts  do 
not  constitute  a  breach  of  the  agree- 
ment "  to  abide  by  and  perform  the 
award,"  for  which  assumpsit  will  lie, 
and  that  the  injured  party  should  re- 
sort to  his  action  of  tort  for  remedy. 
See  also  Shaw  v.  Hatch,  6  N.  H.  162; 
Marshall  v.  Reed,  48  N.  H.  36;  Sweeny 
V.  Miller,  34  Me.  388;  Jones  v.  Dewey, 
17  N.  H.  596. 

3.  Sharpe  v.  Hancock,  7  M.  &  G. 
354,  49  E.  C.  L.  354;  Russell  on  Arb. 
(6th  ed.)  542;  Morse  on  Arb.  583,  584. 

4.  Robertson  v.  M'Niel,  12  Wend. 
(N.  Y.)582;  Jackson  v.  Gager,  5  Cow. 
(N.  Y.)  383;  Sellick  v.  Addams,  15 
Johns.  (N.  Y.)  197;  Jackson  v.  De- 
Long,  9  Johns.  (N.  Y.)  43;  Girdler  7j. 
Carter,  47  N.  H.  308;  Calhoun  v.  Dun- 
ning, 4  Dall.  (U.  S.)  120;  Doe  v.  Ros- 
ser,  3  East  15. 

It  is  well  settled  that  upon  the 
strength  of  such  award  the  party  in 
whose  favor  it  is  made  may  recover  in 
an  action  of  ejectment.  The  opposite 
party  is  held  concluded  by  his  own 
agreement  from  disputing  the  title  of 
the  plaintiff.  Robertson  v.  M'Niel, 
12  Wend.  (N.  Y.)  583. 

5.  Bridgeman  v.  Eaton,  3  Vt.  166. 
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the  award  need  be  set  out  in  the  declaration  as  will  show  plain- 
tiff's right  to  recover.*  Matters  in  the  award  favorable  to  the 
defendant  need  not  be  stated. 

b.  The  Allegations. — in  GeneraL— The  declaration  should 
allege  the  existence  of  differences  between  plaintiff  and  de- 
fendant;  *  an  agreement  to  submit  the  matters  in  dispute  to 
arbitration,^  and  that  the  submission  was  mutual ;  but  it  will  be 
sufficient  to  state  the  substance  of  the  submission  without  setting 
it  out  at  length."*     It  should  also  be  alleged  that  an  award  was 

1.  Blanchard  v.  Murray,  15  Vt.  548. 

In  debt  on  an  award  it  is  enough  to 
show  so  much  only  of  the  award  as 
is  sufficient  to  maintain  the  action. 
Thus,  if  plaintiff  declare  that  it  was 
"among  other  things"  awarded,  it  is 
sufficient.     2  Saund.  62  b,  note. 

Though  plaintiff  need  not  set  forth 
the  whole  award,  if  he  do  and  it  ap- 
pears to  be  a  defective  award,  the 
declaration  is  defective.  Leake  v. 
Butler,  Litt.  312;  Smith  v.  Kirfoot,  i 
Leon.  72;  Tilford  v.  French,  i  Sid. 
161;  Foreland  v.  Marygold,  i  Salk.  72. 

In  debt  on  an  award  no  more  need 
be  stated  than  will  support  plain- 
tiff's case;  if  there  be  anything  by 
way  of  condition  precedent  to  the  pay- 
ment of  the  money,  it  must  be  pleaded. 
Perry  v.  Nicholson,  i  Burr.  280;  Mc- 
Callum  V.  McKinnon,  15  U.  C.  C.  P. 
561;  Russell  on  Arb.  (3d  ed.)  516; 
Bond  V.  Bond,  r6  U.  C.  C.  P.  327; 
Doolittle  V.  Malcom,  8  Leigh  (Va.) 
608;  M'Kinstry  v.  Solomons,  2  Johns. 
(N.  Y.)  57,  13  Johns.  (N.  Y.)  27;  Dib- 
lee  V.  Best,  11  Johns.  (N.  Y.)  103; 
Finley  v.  Finley,  11  Mo.  624;  Gentry 
V.  Barnet,  2  J.  J.  Marsh.  (Ky.)  315; 
Shockey  v.  Glasford,  6  Dana  (Ky.)  9; 
Blanchard  v.  Murray,  15  Vt.  548. 

Filing  Copy  with  Complaint. — In  a 
suit  on  a  written  award  a  copy  should 
be  filed  with  the  complaint.  Sanford 
V.  Wood,  49  Ind.  165. 

Alleging  that  Hatter  Submitted  li^as 
Legal. — The  declaration  in  an  action 
on  an  award  directing  payment  of  a 
lottery  prize  need  not  allege  that  the 
prize  was  drawn  in  a  lottery  autho- 
rized by  law,  as  the  defense  of  ille- 
gality of  the  lottery,  if  it  existed, 
should  have  been  made  before  the 
arbitrators.  Waite  v.  Barry,  12  Wend. 
(N.  Y.)377. 

Form  of  Declaration  on  Award. — 
Plaintiff  declares  *  *  *  that  certain 
differences  had  arisen  and  were  de- 
pending between  the  said  plaintiff 
and  the  said  defendant  touching  cer- 


tain matters;  *  *  *  that  to  put  an 
end  to  the  said  differences  the  said 
plaintiff  and  the  said  defendant  sub- 
mitted themselves,   on  the  —  day  of 

,    to    the    award    of    E.    and    F. 

*  *  *  and  mutually  bound  themselves, 
in  the  said  submission,  that  if  either 
of  them  should  revoke  the  submission, 
or  neglect  and  refuse  to  perform  the 
award,  the  party  refusing  to  perform 
it  should  pay  to  the  other  five  hun- 
dred dollars  in  lieu  of  all  other 
damages;    *    *    *    that    the    said     E. 

and  F.   on   the    —   day   of   took 

upon  themselves  the  duty  of  making 
an  award  and  made  their  certain 
award  in  writing  *  *  *  of  and  con- 
cerning the  said  differences  [set  out 
the  award  in  substance];  *  *  *  that 
defendant  had  notice  of  the  said 
award;  *  *  *  that  though  plaintiff 
has  been  ready  and  willing  to  perform 
and  did  then  and  there  perform  his 
part  of  the  award,  *  *  *  and  though 
defendant  was  requested  by  plaintiff 
to  perform  his  part  of  the  award  or 
to  pay  plaintiff  the  said  sum  of 
five  hundred  dollars,  according  to 
the  tenor  and  effect  of  said  sub- 
mission and  award,  and  according 
to  the  promises  and  undertakings  of 
the  said  defendant;  yet  the  said  de- 
fendant did  not  and  would  not  per- 
form his  part  of  the  award,  nor  pay 
the  said  sum  of  five  hundred  dollars; 
*  *  *  but  then  and  there  wholly  re- 
fused and  neglected  so  to  do,  whereby 
and  by  reason  whereof  the  said  de- 
fendant became  liable  to  pay  to  the 
said  plaintiff  the  said  sum  of  five  hun- 
dred dollars,  etc.  Whitcomb  v.  Pres- 
ton, 13  Vt.  53. 

2.  Matthews  v.  Matthews,  2  Curt. 
(U.  S.)  106;  Whitcomb  v.  Preston,  13 
Vt.  53.  See  Blanchard  v.  Murray,  15 
Vt.   548;  Finley  v.  Finley,  11  Mo.  625. 

3.  Matthews  v.  Matthews,  2  Curt. 
(U.  S.)  106;  Finley  v.  Finley,  ir  Mo. 
625;  Whitcomb  v.  Preston,  13  Vt.  53. 

4.  Cole    V.    Chapman,    3    111.    35; 
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made  of  and  concerning  the  matters  submitted  in  pursuance  of 
the  submission,  and  that  it  conformed  with  the  submission  in 
every  material  respect ;  *  that  the  award  was  made  within  the  time 
limited  by  the  submission;*  that  it  was  in  writing,  signed  and 
sealed,  if  these  formalities  were  required  by  the  submission,^  and 
that  defendant  had  failed  to  perform  it.'* 

Eeadiness  for  Delivery. — Where,  under  the  terms  of  the  submission, 
the  award  is  to  be  ready  for  delivery  at  a  specified  time  the 
fact  must  be  shown;  but  for  this  purpose  it  is  sufficient  to  allege 
that  the  award  was  made.* 

Concurrent  Acts. — Where  there  are  concurrent  acts  to  be  performed, 
it  is  necessary  to  allege  plaintiff's  readiness  to  perform,® 


Brown  v.  Warnock,  5  Dana  (Ky.)  492; 
Miller  v.  Buckeye  Mut.  F.  Ins.  Co.,  2 
111.  App.  125;  Hodsden  v.  Harridge,  2 
Saund.  62  b,  note;  Birks  v.  Trippet,  i 
Saund.  32;  Roper  v.  Levi,  21  L.  J.  Ex. 
28;  Mansell  v.  Burredge,  7  T.  R.  348; 
Bidden  v.  Dowse,  6  B.  &C.  255;  Tom- 
linson  v.  Arriskin,  i  Comyns  330. 

But  where  the  parties  are  bound  by 
the  submission  in  a  different  manner 
from  what  they  would  in  general  be 
subject  to,  the  terms  of  the  submission 
should  be  set  out  fully  to  show  their 
liability  in  that  particular  case.  Hods- 
den V.  Harridge,  2  Saund.  61  b,  note; 
Mansell  v.  Burredge,  7  T.  R.  348. 

In  an  action  on  an  award  a  count 
thereon  which  fails  to  set  forth  the 
submission  is  bad,  and  is  not  aided 
by  other  counts  without  an  express 
reference  to  them.  Brown  v.  War- 
nock, 5  Dana  (Ky.)  492. 

1.  Finley  v.  Finley,  11  Mo.  625; 
Whitcomb  v.  Preston,  13  Vt.  53; 
Blanchard  v.  Murray,  15  Vt.  548;  Mat- 
thews V.  Matthews,  2  Curt.  (U.  S.) 
106;  Pascoe  7/.  Pascoe,  3  Bing.  N.  Cas. 
898;  Gear  z/.  Bracken,  i  Pin.  (Wis.)  249. 

2.  Skinner  v.  Andrews,  i  Saund. 
169;  Bissex  V.  Bissex,  3  Burr.  1730. 
But  see  Blanchard  v.  Murray,  15  Vt. 
548. 

But  if  no  time  for  making  the  award 
is  provided  by  the  submission, the  com- 
plaint need  not  aver  that  it  was  made 
in  a  reasonable  time.  Adams  v.  Ham, 
5  U.  C.  Q.  B.  292;  Henderson  v. 
Williamson,  i  Stra.  116;  Everard  v. 
Paterson,  2  Marsh.  304. 

3.  Illustrations. — Thus,  if  the  award 
were  under  seal,  it  is  necessary  to 
allege  in  an  action  thereon  that  it  was 
under  the  seal  of  the  arbitrators. 
Henderson  v.  Williamson,  i  Stra.  116; 
Mann  v.  Richardson,  66  111.  481. 

Where  a  submission  is  "  so  that  the 


award  be  made  in  writing  ready  to  be 
delivered,"  it  need  not  be  stated  that  it 
was  in  writing  if  facts  are  alleged 
from  which  it  is  necessarily  inferred 
to  be  in  writing.  Munro  v.  Alaire,  2 
Cai.  (N.  Y.)320. 

4.  Lent  v.  New  York,  etc.,  R.  Co., 
130  N.  Y.  504;  Owens  v.  Waters,  2  M. 
&  W.  91;  Granger  v.  Dacre,  12  M.  & 
W.  431.  See  also  Skinner  v.  An- 
drews, I  Saund.  169;  Blanchard  v. 
Murray,  15  Vt.  548;  Cole  v.  Chapman, 
3  111.  35;  Miller  v.  Buckeye  Mut.  F. 
Ins.  Co.,  2  111.  App.  125. 

5.  Rowsby  v.  Manning,  3  Mod.  331; 
Doyley  v.  Burton,  i  Ld.  Raym.  533; 
Busfield  v.  Busfield,  Cro.  Jac.  577; 
Freeman  v.  Bernard,  i  Ld.  Raym. 
247  ;  Bradsey  v.  Clyston,  Cro.  Car. 
541;  kobinson  v.  Calwood,  6  Mod.  82; 
Marks  v.  Marriott,  i  Ld.  Raym.  114; 
Oates  V.  Bromhill,  6  Mod.  176,  i  Salk. 
75- 

Where  a  submission  is  "so  that  the 
award  be  made  in  writing,  ready  to  be 
delivered,"  it  need  not  be  averred 
that  it  was  ready  to  be  delivered  if 
facts  are  stated  from  which  that  fact 
can  be  inferred.  Munro  v.  Alaire,  2 
Cai.  (N.  Y.)320. 

Allegation  of  Readiness  to  Deliver.  — If 
an  award  is  required  to  be  delivered 
to  the  parties,  an  allegation  that  it 
was  ready  to  be  delivered  is  insuffi- 
cient. Pratt  V.  Hackett,  6  Johns.  (N. 
Y.)  14. 

6.  Rowe  V.  Young,  2  B.  &  B.  165, 
per  Bailey, J.,  234;  Phillips  z/.  Knightly, 
I  Barnard  84. 

Where  an  award  directs  the  execu- 
tion of  mutual  releases,  the  complaint 
in  an  action  thereon  must  allege  a 
tender  or  delivery  of  such  release. 
Cole  V.  Blunt,  2  Bosw.  (N.  Y.)  116. 

In  an  action  of  debt  on  an  award  a 
complaint,  alleging  that  plaintiff  was 
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Conditions  Precedent. — If  there  are  conditions  precedent,  perform- 
ance must  be  alleged.* 

Notice. — Unless  the  submission  specially  provides  for  giving 
notice  of  the  award,  it  need  not  be  alleged  that  notice  was  given.* 

Promise  to  Perform. —  It  is  not  necessary  to  plead  mutual  promise  to 
perform  the  award,  as  the  promise  is  inferred  from  the  act  of  sub- 
mission.^ 


to  deliver  a  release  to  defendant  on 
defendant's  delivering  plaintiff  a  re- 
lease and  paying  him  a  sum  of  money, 
is  insufficient  if  it  fail  to  allege  readi- 
ness or  an  offer  by  plaintiff  to  release 
defendant.  Matthews  v.  Matthews,  2 
Curt.  (U.  S.)  105. 

Where  an  award  provides  that  on 
its  receipt  the  parties  shall  release  to 
each  other  all  matters  and  claims  in 
the  premises  up  to  the  time  of  the 
award,  an  action  for  nonperformance 
of  the  award  cannot  be  maintained 
without  alleging  and  proving  a  tender 
by  plaintiff  of  such  release  to  defend- 
ant, and  his  refusal  to  perform  the 
award.  Hugg  v.  Collins,  18  N.  J.  L. 
294. 

Where,  under  an  award,  acts  are  to 
be  performed  on  the  same  day,  plain- 
tiff, in  an  action  for  nonperformance 
of  the  award,  must  aver  performance 
or  readiness  to  perform  his  part  of  the 
award, otherwise  defendant  must  plead 
plaintiff's  nonperformance  in  bar.  Huy 
V.  Brown,  12  Wend.  (N.  Y.)  591. 

Where  it  is  awarded  that  each  party 
shall  perform  certain  acts,  in  an  action 
for  nonperformance  plaintiff  must  al- 
lege performance  or  an  offer  to  per- 
form, or  that  he  has  just  excuse  for 
not  performing  his  part.  Jesse  v. 
Cater,  28  Ala.  475. 

In  an  action  of  debt  on  an  award 
directing  defendant  to  pay  plaintiff  a 
sum  of  money  on  a  specified  date,  and 
directing  plaintiff  to  deliver  a  horse  to 
defendant  on  that  date,  the  complaint 
must  allege  plaintiff's  readiness  to  per- 
form his  part.  Baker  v.  Booth,  Dra. 
(Can.)  65 ;  Skinner  v.  Holcomb,  6  U.  C. 
Q.  B.  (O.  S.)  336. 

1.  Cole  V.  Blunt,  2  Bosw.  (N.  Y.) 
116;  Leitch  V.  Beaty,  23  111.  594;  Lin- 
coln V.  Cook,  3  111.  61;  Lamphire  v. 
Cowan,  39  Vt.  420;  Smith  v.  Stewart, 
5  Ind.  220;  Sheaver  v.  Handy,  22  Pick. 
(Mass.)  4x7;  Hoffman  v.  Hoffman,  26 
N.  J.  L.  175;  Driver  v.  Hood,  7  B.  & 
C.  494;  Birks  v.  Trippet,  i  Saund.  32. 
But  see  Dudley  v.  Thomas,  23  Cal. 
365- 

Approval   o£  Award   by  Secretary  of 


State. — Where  the  approval  of  the  sec- 
retary of  state  is  essential  to  the  valid- 
ity of  an  award,  in  claims  against  the 
state  submitted  to  the  determination  of 
commissioners,  such  approval  must  be 
averred  in  a  complaint  on  the  award. 
Martin  v.  State,  51  Wis.  407. 

2.  Fraunce's  Case,  8  Rep.  92  b ; 
Hodsden  v.  Harridge,  2  Saund.  62, 
note;  Child  v.  Horden,  2  Bulst.  144; 
Gable  v.  Moss,  i  Bulst.  44;  Juxon  v. 
Thornhill,  Cro.  Car.  132;  Houghton  z/. 
Burroughs,  18  N.  H.  499. 

In  Indiana  the  statute  relative  to 
arbitrations  (2  Rev.  Stat.  227,  228,  229, 
§  13)  requires  a  copy  of  the  award  to  be 
delivered  to  each  of  the  parties  or  left  at 
their  usual  places  of  residence  by  one 
of  the  arbitrators  within  fifteen  days 
after  the  award  is  signed;  and  in  con- 
structing this  statute  it  was  held  that 
in  an  action  on  an  arbitration  bond 
given  in  pursuance  of  a  submission 
under  the  statute,  a  complaint  which 
failed  to  allege  that  a  copy  of  the 
award  was  delivered  to  defendant  was 
demurrable.  Coats  v.  Kiger,  14  Ind. 
179. 

But  where  the  submission  is  at  com- 
mon law,  it  is  unnecessary  to  plead 
service  of  a  copy  of  the  award.  Boots 
V.  Canine,  58  Ind.  450. 

Waiver  of  Notice. — If  the  arbitration 
bond  requires  the  arbitrators  to  seal 
up  their  award  when  finished  and 
keep  it  till  the  first  day  of  a  term  of 
court  beginning  several  weeks  after 
the  bond  is  dated,  the  requirement  of 
the  statute  that  notice  of  the  award  be 
given  in  fifteen  days  is  thereby  waived. 
Marsh  v.  Curtis,  71  Ind.  377. 

Allegation  of  Publication. — Where  the 
submission  requires  a  notice  of  award, 
an  allegation  that  the  award  was  duly 
published  is  sufficient.  Matthews  v. 
Matthews,  2  Curt.  (U.  S.)  105. 

In  Maine  it  was  held  that  notice  of 
the  award  prior  to  the  commencement 
of  the  action  is  necessary  to  create  an 
obligation  on  the  part  of  the  defend- 
ant to  pay  plaintiff  the  sum  awarded. 
Woodbury  v.  Northv,  3  Me.  85. 

3.  Sutcliff  V.  Brooke,  15  L.  |.  Exch. 
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Demand  for  Payment. — Where  an  award  is  made  for  a  sum  of 
money  unconditionally,  the  party  becomes  liable  to  pay  on  pub- 
lication of  the  award,  and  no  allegation  as  to  demand  is  necessary. 
The  rule  is  otherwise  where  the  award  is  to  pay  money  on  re- 
quest.' 

Profert. — In  declaring  on  the  award  no  profert  thereof  is  neces- 
sary.* 

Oath  of  Arbitrators. — If  the  award  be  made  in  pursuance  of  a  sub- 
mission under  seal,  it  need  not  be  alleged  that  the  arbitrators 
were  sworn.* 

6.  The  Declaration  or  Complaint  in  Action  on  Arbitration  Bond — 
a.  How  TO  Set  Forth  Award. — In  an  action  on  an  arbitra- 
tion bond  it  is  necessary  to  set  out  the  whole  award,  or  at  least  so 
much  as  is  valid  in  the  declaration  or  replication.* 

b.  The  Allegations. — It  is  sufficient  for  plaintiff  to  aver  gen- 
erally that  the  matters  agreed  to  be  arbitrated  as  recited  in  the 
conditions  of  the  bond  were  in  fact  submitted  to  the  arbitrators, 
that  the  arbitrators  in  pursuance  of  the  submission  made  and 
published  their  award,  and  that  the  defendant  on  request  refused 
to  perform  it.*  It  need  not  be  alleged  that  the  bond  was  exe- 
cuted by  both  parties  so  as  to  show  mutuality.® 


Ii8,  3  D.  &  L.  302;  Lupart  v.  Welson, 
II  Mod.  171,  citing  Armitt  v.  Breame, 
I  Salk.  76,  and  Squire  v.  Grevell,  6 
Mod.  34;  Evans  v.  McKinsey,  Litt. 
Sel.  Cas.  (Ky.)  262. 

Where  an  award  is  set  forth  sub- 
stantially showing  defendant's  obliga- 
tion to  pay  money,  the  law  raises  an 
implied  promise  which  is  sufficient  in 
assumpsit  or  debt  on  the  award.  Hay- 
wood V.  Harmon,  17  111.  477. 

1.  Nichols  V.  Rensselaer  County 
Mut.  Ins.  Co.,  22  Wend.  (N.  Y.)  125; 
Thompson  v.  Mitchell,  35  Me.  281; 
Plummer  v.  Morrill,  48  Me.  184;  Par- 
sons V.  Aldrich,  6  N.  H.  264. 

Demand  for  Payment  when  Time  not 
Specified. — If  the  award  is  for  the  pay- 
ment of  money,  but  does  not  specify 
the  time  for  payment,  it  may  be  al- 
leged that  the  payment  is  to  be  made 
on  demand.  Parmelee  v.  Allen,  32 
Conn.  118. 

Demand  for  Performance. — Nor  is  an 
allegation  of  request  to  perform  neces- 
sary unless  the  award  by  its  terms  is 
to  be  performed  on  request.  Waters 
V.  Bridge,  Cro.  Jac.  639;  Reid  v.  Reid, 
16  U.  C.  C.  p.  247. 

2.  Perry  v.  Nicholson,  i  Burr.  278; 
Dod  V.  Herbert,  Sty.  459;  Hodsden  v. 
Harridge,  2  Saund.  62  b,  note. 


3.  Browning  v,  Wheeler,  24  Wend. 
(N.  Y.)  258. 

4.  Furlong  v.  Thornigold,  12  Mod. 
533;  Foreland  v.  Marygold,  i  Salk.  72; 
Diblee  v.  Best,  11  Johns.  (N.  Y.) 
103. 

5.  Stearns  v.  Cope,  109  111.  340. 
Counts    upon    an   arbitration   bond, 

which  set  out  the  bond  of  submission, 
and  averred  the  making  and  publish- 
ing of  an  award  covering  the  whole 
ground  of  the  submission,  and  which 
were  certain  to  a  common  intent,  with 
a  concluding  averment  of  a  refusal  of 
the  defendant  to  perform  it  upon  spe- 
cial request,  were  held  good.  Chad- 
sey  V.  Brooks,  7  III.  379. 

Exception — Necessity  of  Alleging  Time 
of  Performance. — In  an  action  of  debt 
on  an  arbitration  bond  a  declaration 
which  alleges  the  making  of  an 
award,  and  the  failure  of  defendant 
to  perform  it,  but  which  fails  to  allege 
the  time  within  which  the  award  was 
to  be  performed,  is  fatally  defective 
in  that  it  cannot  be  determined  from 
the  declaration  whether  the  time  for 
the  performance  of  the  award  has  yet 
arrived,  or  whether  there  has  been 
any  breach  of  the  bond.  Dale  v. 
Dean,  r6  Conn.  579. 

6.  Cole  V.  Chapman,  3  111.  34. 
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Confirmation.— If  the  submission  were  under  .statute,  it  should  be 
alleged  that  the  award  was  confirmed  by  the  proper  court.* 

Debt  on  Bond  under  English  Practice— Assigning  Breaches. — In  debt  on  an 
arbitration  bond  it  was  usually  necessary,  under  the  English  stat- 
ute,* to  assign  breaches  of  the  award  in  the  declaration ;  or,  if  the 
award  was  not  set  out  in  the  declaration,  to  set  it  out  in  the  repli- 
cation and  assign  breaches.* 

Form  of  Conclusion.— In  debt  on  an  arbitration  bond,  if  defendant 
pleads  no  award  and  plaintiff  replies  setting  forth  the  award, 
the  replication  should  conclude  with  a  verification.*  Where  de- 
fendant pleads  the  award  and  a  performance,  a  replication,  it 
seems,  should  conclude  to  the  country.* 

If  defendant  sets  out  only  part  of  the  award,  and  the  award  as 
set  out  is  bad  for  want  of  the  part  omitted,  a  replication  contain- 


1.  Schroyer  v.  Bash,  57  Ind.  349; 
Bash  V.  Van  Osdol,  75  Ind.  186; 
Healey  v.  Isaacs,  73  Ind.  226. 

2.  8  &  9  Wm.  III.,  c.  2,  provides  that 
"in  all  actions  upon  bond  for  non- 
performance of  any  covenants  or 
agreements  contained  in  deed  or 
writing,  the  plaintiff  '  may  assign  '  as 
many  breaches  as  he  shall  think  fit; 
and  the  jury  shall  assess  not  only 
such  damages  and  costs  as  have  here- 
tofore been  usually  done,  but  also 
damages  for  such  of  the  breaches  as 
the  plaintiff  upon  the  trial  of  the  is- 
sues shall  prove  to  have  been  broken, 
and  the  like  judgment  shall  be  entered 
on  such  verdict  as  heretofore  has 
been  usually  done." 

It  is  held,  notwithstanding  some 
cases  to  the  contrary — Walker  v. 
Priestly,  Com.  Rep.  376;  Dry  v. 
Bond,  Bull.  Nis.  Pri.  164;  Paul  v. 
Rogers,  Tr.  30  Geo.  3  K.  B. — that  the 
words  "  may  assign  "  are  compulsory 
upon  the  plaintiff.  Gainsford  v.  Grif- 
fith, I  Saund.  58,  note  i. 

3.  Meredith  v.  Alleyn,  I  Salk.  138; 
Kirk  V.  Unwin,  6  Exch.  908,  20  L.  J. 
Exch.  345;  Hayman  v.  Gerrard,  i 
Saund.  V02;  Shelley  v.  Wright,  Willes 
9;  Fox  V.  Smith,  2  Wils.  267;  Barrett 
V.  Fletcher,  Yelv.  152;  Harding  v. 
Holmes,  i  Wils.  122;  Lee  v.  Elkins, 
12  Mod.  585;  Ormelade  v.  Coke,  Cro. 
Jac.  354. 

Practice  as  to  Assigning  Breach. — With 
respect  to  the  pleading  under  the 
statute  there  were  two  modes  of  prac- 
tice: One  was  to  declare  as  upon  a 
common  bond;  the  defendant  in  his 
plea  set  out  upon  oyer  the  condition 
of  the  bond,  which  was,  for  instance, 
to  perform  the  covenants  in  an  indent- 


ure ;  he  then  set  out  the  indenture 
and  the  covenants  and  pleaded  per- 
formance; plaintiff  thereupon  in  his 
replication  assigned  breach  of  the  cov- 
enant, for  which  he  sought  a  satisfac- 
tion. The  other  was  to  state  the  con- 
dition of  the  bond  and  the  indenture, 
and  to  assign  the  breaches  in  the 
declaration.  Gainsford  v.  Griffith,  i 
Saund.  58,  note  i. 

Consequence  of  Failure  to  Assign  Breach. 
— The  want  of  assigning  a  breach  was 
a  matter  of  substance  and  bad  on  gen- 
eral demurrer.  Barrett  v.  Fletcher, 
Cro.  Jac.  220,  Yelv.  152;  Heard  v. 
Baskerville,  Hob.  232;  Brickhead  v. 
Archbishop  of  York,  Hob.  197. 

Assigning  Bad  Breach. — The  same 
was  the  case  if  plaintiff  assigned  a  bad 
breach  and  it  was  not  aided  after 
verdict.  Com.  Dig.  Pldg.  14;  Pit  v. 
Wardal,  Godb.  164. 

Breach  not  Traversible.  —  But  the 
breach  when  assigned  was  not  issuable 
or  traversible,  nor  could  the  defend- 
ant give  any  answer  to  it;  for  the 
plea  as  between  the  parties  has  an 
issue  before,  and  the  breach  is  but  an 
excrescence  or  surplusage,  Barrett 
V.  Fletcher,  Yelv.  152;  and  because 
any  answer  to  the  breach  must  neces- 
sarily admit  the  existence  of  the 
award  and  consequently  be  a  depart- 
ure, Morgan  v.  Man,  T.  Raym.  94. 

4.  Fisher  v.  Pimbley,  11  East  188; 
Roberts  v.  Mariett,  2  Saund.  188; 
Benedict  z/.  Parks,  i  U.  C.  C.  P.  370; 
Maxwell  v.  Ransom,  i  U.  C.  Q.  B.  2ig; 
Allen  V.  Watson,  16  Johns.  (N.  Y.) 
205;  Barlow  v.  Todd,  3  Johns.  (N.  Y.) 
367;  Gardner  z*.  Oden,  24  Miss.  382. 

6.   Veale     v.     Warner,      i      Saund 
326. 
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ing  the  whole  award  should,  it  seems,  conclude  to  the  country.* 

6.  Pleas  and  Defenses  to  Actions  on  Award — a.  In  General. — In 
an  action  on  an  award  defendant  should  either  deny  the  exist- 
ence of  the  award,  or  allege  performance  or  some  excuse  for  non- 
performance.* The  plea  must  be  as  broad  as  the  submission  and 
the  averments  in  the  declaration,  or  it  will  be  demurrable.' 

b.  Excess  of  Jurisdiction. — To  an  action  at  law  on  the 
award  or  arbitration  bond  it  may  be  pleaded  that  the  arbitrators 
exceeded  their  jurisdiction  ;  *  but  the  plea  should  show  in  what 
the  excess  of  jurisdiction  consisted.* 

c.  Statute  of  Limitations. — In  debt  on  an  award  under  the 
hand  and  seal  of  arbitrators  a  plea  that  the  cause  of  action  had 
not  accrued  within  six  years  was  not  permissible  before  the 
enactment  3  &  4  Wm.  IV.,  c.  42,  §  3,®  as  the  earlier  statute  (i  J.  I., 
c.  16,  §  3)  was  not  applicable  to  such  awards,  which  were  deemed 
^^^^i'z-specialties.  "^ 

d.  No  Submission. — In  debt  on  an  award  defendant  may 
plead  that  there  was  no  submission.® 

Eevocationof  Submission. — It  is  a  good  plea  to  an  action  on  an 
award  that  defendant  revoked  the  submission  before  the  award 
was  made,  if  the  submission  were    revocable.®     And    the   plea 


1.  Veale  v.  Warner,  i  Saund.  326, 
and  note. 

With  respect  to  a  wrong  conclusion 
either  to  the  country  or  with  a  verifi- 
cation, it  is  no  longer  matter  of  sub- 
stance, for  by  statute  (4  Ann.  316)  it 
is  reduced  to  mere  form  and  must  be 
specially  shown  for  cause  of  demurrer. 
Roberts  v.  Mariett,  2  Saund.  190, 
note  5. 

2.  Wooden  v.  Little,  3  McCord  (S. 
Car.)  487. 

3.  Macomb  v.  Thompson,  14  Johns. 
(N.  Y.)207. 

4.  Fisher  v.  Pimbley,  11  East  188; 
Stewart  v.  Webster,  20  U.  C.  Q.  B. 
469;  Averill  v.  Buckingham,  36  Conn. 
359;  Strong  V.  Strong,  g  Cush.  (Mass.) 
560;  Bean  v.  Farnam,  6  Pick.  (Mass.) 
269;  Boston  Water  Power  Co.  v.  Gray, 
6  Met.  (Mass.)  131;  Person  v.  Drew, 
19  Wis.  225;  Borrowe  v.  Milbank,  5 
Abb.  Pr.  (N.  Y.  Super.  Ct.)  28;  Briggs 
V.  Smith.  20  Barb.  (N.  Y.)409;  Seely 
V.  Pelton,  63  111.  loi. 

In  an  action  on  an  award  under  the 
Lands  Clauses  Consol.  Act  1854,  a 
plea  that  the  award  included  compen- 
sation and  damages  in  regard  to  mat- 
ters over  which  the  arbitrators  had  no 
jurisdiction,  is  good.  Russell  on  Arb. 
(6th  ed.),  55  Buccleuch  v.  Metropoli- 
tan Board  of  Works,  L.  R.,  3  Exch. 
307;  on  appeal,  L.  R.,  5  Exch.  :2i;  in 


H.  L.  L.  R.,  5  H.  L.  418;  Beckett  v. 
Midland  R.  Co.,  L.  R.,  i  C.  P.  241. 

To  an  action  on  a  common-law 
award  under  a  general  submission  de- 
fendant may  plead  that  the  award  was 
made  on  matters  not  brought  to  the 
arbitrators'  consideration.  Hall  v. 
Vanier,  6  Neb.  85;  Crane  v.  Barry,  54 
Ga.  500. 

In  an  action  on  an  arbitration  bond 
under  a  plea  of  tiul  tiel  award  it  may 
be  shown  that  the  arbitrators  con- 
sidered and  passed  on  matters  not 
submitted  to  them.  Carveth  v.  For- 
tune, 12  U.  C.  C.  P.  360. 

5.  This  is  necessary  to  apprise 
plaintiff  what  to  meet  on  the  trial  and 
to  narrow  the  point  to  a  single  issue. 
Seely  v.  Pelton,  63  111.  loi. 

6.  The  statute  3  &  4  Wm.  IV.,  c.  42, 
§  3,  provides  that  all  actions  of  debt 
upon  any  award,  when  the  submission 
is  not  by  specialty,  shall  be  commenced 
within  three  years  after  the  end  of  the 
session  within  which  the  act  passed,  or 
within  six  years  after  the  accrual  of 
the  cause  of  action,  and  not  after. 

7.  Hodsden  v.  Harridge,  2  Saund. 
61,  note;  2  Keb.  462. 

8.  Miller  v.  Buckeye  Mut.  Fire  Ins. 
Co.,  2  111.  App.  125. 

9.  Marsh  v.  Bulteel,  5  B.  &  A.  507. 

In  debt  on  an  arbitration  bond, unless 
the  submission  were  made  a  rule  of 
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need    not    allege  notice  to   the   arbitrators   or   to   the   parties.* 
e.  .Want  of  Notice. — Want  of  notice  of  the  time  and  place 
of  the  meeting  of  the  arbitrators  may  be  pleaded  as  a  defense,* 
on  the  principle  that  no  one  should  be  condemned  unheard.* 

/.  No  Award — when  Plea  Good. — Under  the  earliest  English 
practice  the  plea  of  no  award  to  an  action  on  an  award  on  a  sub- 
mission bond  was  a  sufficient  plea  only  where  no  award  was  in  fact 
made."*  The  cases  holding  this  doctrine  were  afterwards  over- 
ruled, and  it  was  held  a  good  plea  where  there  was  a  revocation 
of  the  arbitrators'  power  before  the  award  was  made  ; '  where  the 
arbitrators  failed  to  pass  on  matters  submitted  and  notified  to 
them  ;  where  the  award  was  not  made  within  the  time  limited  ;  ® 


court,  defendant  may  plead  that  previ- 
ous to  the  making  of  the  award  he 
revoked  the  arbitrator's  power.  Allen 
■V.  Watson,  i6  Johns.  (N.  Y.)  205; 
Frets  V.  Frets,  i  Cow.  (N.  Y.)  336. 

Marriage  of  Female  Party. — The  mar- 
riage of  a  female  party  to  a  submis- 
sion might  be  pleaded  as  a  revocation. 
Russell  on  Arb.  (6th  ed.)  551;  Charn- 
iey  V.  Winstanley,  5  East  266. 

Bankruptcy  or  Insolvency. — The  bank- 
ruptcy or  insolvency  of  a  party  before 
the  award  was  made  could  not  be 
pleaded  as  a  revocation.  Russell  on 
Arb.  (6th  ed.)  551. 

Insufficiently  Pleaded  Revocation. — 
Where  there  are  several  counts  in  a 
declaration,  each  founded  on  an  al- 
leged submission  and  award,  a  plea 
purporting  to  answer  the  whole  action, 
but  alleging  a  revocation  of  only  one 
submission,  and  not  showing  which  is 
revoked,  is  demurrable.  Matthews  v. 
Matthews.  2  Curt.  (U.  S.)  105. 

1.  Frets  V.  Frets,  i  Cow.  (N.  Y.) 
336;  Allen  V.  Watson,  16  Johns.  (N.  Y.) 
205. 

2.  Day  v.  Hammond,  57  N.  Y.  479; 
Curtis  V.  Sacramento,  64  Cal.  102.  See 
also  Paschal  v.  Terry,  Kelynge,  de- 
cided in  1693;  Whatley  v.  Morland,  2 
Dowl.  Pr.  Cas.  249;  Salkeld  v.  Slater, 
12  Ad.  &  El.  767. 

3.  Elmendorf  v.  Harris,  23  Wend.  (N. 
Y.)  628,  reversing  5  Wend.  (N.  Y.)  516; 
Lutz  V.  Linthicum,  8  Pet.  (U.  S.)  178; 
Falconer  v.  Montgomery,  4  Dall.  (U. 
S.)  233;  Passmore  v.  Pettit,  4  Dall. 
(U.  S.)  271;  Thornton  v.  Chapman,  2 
Cranch  (C.  C.)  244;  Taber  v.  Jenny, 
Sprague  (U.  S.)  320;  Small  v.  Court- 
ney, I  Brev.  (S.  Car.) 205. 

4.  House  V.  Launder,  i  Lev.  85; 
Morgan  v.  Man,  i  Lev.  127,  T.  Raym. 
94;  Skinner  v.   Andrews,  i   Lev.  245; 


Roberts  v.  Eberhardt,  27  L.  J.  C.  P. 
70,  reversed  '\n  error,  28  L.  J.  C.  P.  74. 

Thus  in  an  action  on  an  arbitration 
bond,  where  there  was  a  plea  of  no 
award  and  a  replication  setting  forth 
an  award,  a  rejoinder  that  there  were 
matters  pending  of  which  the  arbitra- 
tors took  no  notice  is  a  departure. 
Harding  v.  Holmes,  i  Wils.  122.  And 
in  debt  on  a  bond  to  perform  an  award 
defendant  pleaded  that  the  arbitrator 
did  not  make  any  award  according  to 
the  conditions  of  the  bond.  Plaintiff 
replied  that  the  award  was  made  and 
tendered  to  be  delivered  according  to 
the  conditions  of  the  bond.  Held, 
that  a  'rejoinder  that  the  award  was 
not  so  tendered  was  bad  as  being  a 
departure.  Roberts  v.  Mariett,  2 
Saund.  187. 

Denial  of  Plea  must  be  Broad  as 
Allegations  of  Declaration. — In  an  ac- 
tion of  debt  upon  an  arbitration  bond, 
conditioned  that  the  parties  should 
severally  abide  by  and  perform  the 
award  of  the  arbitrators  named,  the 
declaration  contained  counts  alleging 
the  award  of  the  two  arbitrators  and 
an  umpire  jointly.  To  these  counts 
it  was  pleaded  that  the  two  arbi- 
trators did  not  make  an  award. 
Held,  that  the  plea  was  bad,  it  being 
no  answer  to  the  averments  of  the 
counts,  for  the  denial  should  be  as 
broad  as  the  allegations.  Chadsey  v. 
Brooks,  7  111.  379. 

6.  Where  defendant  pleads  no  award 
and  plaintiff  replies  setting  forth  an 
award,  a  rejoinder  that  defendant  be- 
fore the  malcing  of  the  award  revoked 
the  submission,  is  good  and  not  a  de- 
parture from  the  plea.  Allen  v. 
Watson,  16  Johns.  (N.  Y.)  205. 

6.  Harrison  z/.  Creswick,  13  C.  B.  399; 
Roberts  v.  Eberhardt,  27  L.  J.  C.  P. 
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where  the  arbitrators  awarded  on  matters  not  submitted  ;  *  where 
the  award  was  defectively  executed,*  or  where  it  was  not  warranted 
by  the  submission.^ 

When  Plea  Bad. — The  plea  is  bad  where  an  award  was  actually 
made,  but  not  delivered  to  defendant  on  his  request ;  *  where 
the  award  was  paid ;  *  where  the  award,  though  made  pursuant 
to  the  submission,  was  bad  on  its  face,  as  showing  that  the  arbi- 
trators exceeded  their  jurisdiction  ;  ®  where  the  arbitrators 
awarded  according  to  the  judgment  of  a  third  person,  by  whose 
judgment  they  agreed  in  advance  to  be  bound  ;  ''  where  the  award 
had  been  set  aside ;  *  or  where  the  arbitrators  gave  defendant  no 
opportunity  to  be  heard.' 

When  Plea  Bad  as  Amounting  to  General  Issue. — To  the  general  rule 
permitting  a  plea  of  no  award  to  an  action  on  the  award  or  sub- 
mission bond  in  the   cases  enumerated  *®  there  are  some  excep- 

2.   Russell    on   Arb.    (6th   ed.)   549; 
Morse  on  Arb.  594. 


70,  3  C.  B.  N.  S.  4S2;  King  v.  Bowen. 
8  M.  &  W^.  625;  Elsom  v.  Rolfe.  2 
Smith  459. 

Verification  of  Plea. — It  is  not  neces- 
sary in  an  actioi|  on  an  arbitration 
bond  that  a  plea  in^ar  admitting  the 
execution  of  a  bond,  but  denying  tha*^ 
an  award  had  been  made,  shoulc 
be  verified  by  affidavit,  because  the 
award  is  not  the  foundation,  but 
merely  the  inducement  to  the  action. 
Titus  V.  Scantling,  3  Blackf.  (Ind.) 
372;  Dresser  v.  Stansfield,  14  M.  & 
W.  822;  Armitage  v.  Coats,  4  Exch. 
641;  Linsey  v.  Ashton,  Godb.  255. 

But  in  New  York  it  was  held  that  in 
debt  on  an  arbitration  bond,  where 
defendant  pleads  no  award  and  plain- 
tiff replies  setting  forth  an  award,  a  re- 
joinder that  the  arbitrators  had  not 
made  an  award  touching  one  of  the 
matters  in  controversy  is  a  departure, 
in  first  pleading  no  award  and  then 
admitting  it.  Barlow  v.  Todd,  3  Johns. 

(N.  Y.)367. 

In  Canada  it  was  held  that  in  an  ac- 
tion of  debt  on  an  aibitration  bond, 
where  defendant  pleads  no  award 
and  the  reply  sets  forth  an  award,  a 
rejoinder  that  the  arbitrators  did  not 
make  their  award  in  the  premises,  be- 
cause at  the  time  of  making  the  award 
plaintiff  was  indebted  to  defend- 
ant, and  that  if  such  claim  had  been 
considered  by  the  arbitrators  a  sum 
would  have  been  found  due  defend- 
ant, after  deducting  the  sums  found 
due  plaintiff  from  defendant — was 
bad,  as  being  a  departure.  Maxwell 
V.  Ransom,  i  U.  C.  Q.  B.  219. 

1,  Macomb  v.  Wilber,  16  Johns.  (N. 
Y.)  227. 


In  an  action  on  an  award  made 
pursuance  of  a  submission  by  bond, 
where  the  plea  is  no  award,  defendant 
is  entitled  to  verdict  where  it  is  shown 
that  the  award  was  defectively  exe- 
cuted. Wade  V.  Dowling,  4  El.  &  Bl. 
44. 

3.  In  debt  on  a  bond  to  perform  an 
award,  where  the  plea  is  no  award  and 
plaintiff  replies  setting  out  an  award, 
a  rejoinder  setting  out  the  whole 
award  and  showing  that  it  was  not 
authorized  by  the  submission  is  not  a 
departure.  Fisher  v.  Pimbley,  11 
East  188. 

4.  The  objection  that  the  award  was 
not  delivered  on  request  cannot  be 
shown  under  a  plea  of  no  award,  but 
must  be  specially  pleaded.  Rowsby 
V.  Manning,  3  Mod.  331;  Marks  v. 
Marryott,  i  Lutw.  524;  Gates  v. 
Bromhill,  6  Mod.  176;  Veale  v.  War- 
ner, I  Saund.  327  f>,  note;  Perkins  v. 
Wing,  10  Johns.  (N.  Y.)  146. 

5.  After  a  plea  of  no  award  and  rep- 
lication showing  an  award  ordering 
payment  of  money,  a  rejoinder  alleg- 
ing payment  is  bad  as  being  a  de- 
parture.     Hinton  v.  Cray,  3  Keb.  512. 

6.  Adcock  V.  Wood,  6  Exch.  814. 

7.  Whitmorez'.  Smith  in  Error,  7  H. 
&  N.  509,  reversing  5  H.  &  N.  824. 

8.  Roper  v.  Levi,  21  L.  J.  Exch.  28. 

9.  Thorburn  v.  Barnes,  36  L.  J.  C. 
P.,N.  S.  184 

10  Wooden  v.  Little,  3  McCord  (S. 
Car.)  487;  Shockey  v.  Glasford,  6 
Dana  (Ky.)  g;  Brown  v.  Warnock,  5 
Dana  (Ky.)  494;  Bean  v.  Farnam,  6 
Pick.  (Mass.)  268;  Sharp  v.  Woodbury, 
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tions  which  hold  the  plea  bad  as  amounting  to  the  general 
issue.* 

g.  Performance. — To  an  action  of  debt  on  the  bond  for  fail- 
ure to  perform  the  award,  performance  may  be  pleaded,  but  de- 
fendant must  set  out  the  award  and  show  in  what  the  perform- 
ance consists.* 

//.  Alteration  of  Award. — To  an  action  of  debt  on  the 
award,  defendant  may  plead  that  the  award  was  altered  after 
being  made,  but  the  plea  must  show  that  the  alteration  was  in 
a  material  part.^ 


i8  Iowa  195;  Barlow  v.  Todd,  3  Johns. 
(N.  Y.)  367;  Allen  v.  Watson,  16 
Johns.  (N.  Y.)  205;  Van  Antwerp  v. 
Stewart,  8  Johns.  (N.  Y.)  125;  Diblee 
V.  Best,  II  Johns.  (N.  Y.)  103;  Harker 
V.  Hough,  7  N.  J.  L.  428;  Miller  v. 
Buckey  Mut.  F.  Ins.  Co.,  2  111.  App. 
125;  McCullough  V.  McCuUough,  12 
Ind.  487;  Wade  v.  Bowling,  4  El.  & 
Bl.  44;  Roddy  v.  Lester,  14  U.  C.  Q. 
B.  259;  House  V.  Launder,  i  Lev.  85; 
Morgan  v.  Man,  i  Lev.  127;  Skinner 
V.  Andrews,  I  Lev.  245;  Roberts  v. 
Eberhardt,  27  L.  J.  C.  P.  70,  reversed 
in  error,  28  L.  J.  C.  P.  74;  Harding  v. 
Holmes,  i  Wils.  122;  Roberts  v. 
Mariett,  2  Saund.  167,  7;  Harrison 
V.  Creswick,  13  C.  B.  399  ;  King  v. 
Bowen,  8  M.  &  W.  625;  Elsom  v. 
Rolfe,  2  Smith  459;  Dresser  v.  Stans- 
field,  14  M.  &  W.  822;  Armitage  v. 
Coats,  4  Exch.  641;  Linsey  v.  Ashton, 
Godb.255;  Adcock  z/.Wood,  6  Exch. 814; 
Roper  V.  Levi,  21  L.  J.  Exch.  28;  Veale 
V.  Warner,  i  Saund.  327  b,  note ;  Hinton 
V.  Cray,  3  Keb.  512;  Rowsby  v.  Man- 
ning, 3  Mod.  331;  Marks  v.  Marryott, 
I  Lutw.  524;  Fisher  v.  Pimbley,  11 
East  188;  Oates  v.  Bromhill,  6  Mod. 
176;  Thorburn  v.  Barnes,  36  L.  J.  C. 
P.,  N.  S.  184;  Maxwell  v.  Ransom,  i 
U.  C.  Q.  B.  219. 

But  in  an  action  on  an  arbitration 
bond  a  plea  of  no  award  to  one  of 
three  cases  submitted  is  not  a  suflS- 
cient  answer  to  the  awards  admitted 
to  have  them  made  in  the  other  two 
cases.     Marsh  v.  Curtis,  71  Ind.  377. 

1.  Where  a  defense  consists  of  mat- 
ters of  fact  merely  amounting  to  a 
denial  of  such  allegations  in  the  decla- 
ration as  plaintiff  would  have  to  prove 
under  the  general  issue  to  support  his 
case,  a  special  plea  is  unnecessary  as 
amounting  to  the  general  issue,  and 
therefore  the  plea  of  no  award  to  an 
action  of  debt  on  an  award  is  bad  as 
amounting  to  the  general  issue.    Ott 


V.  Schroeppel,  3  Barb.  (N.  Y.)  56; 
Matthews  v.  Matthews,  2  Curt.  (U.  S.) 
105. 

2.  The  plea  should  state  a  perform- 
ance by  defendant  of  the  whole  award, 
or  it  would  be  bad  in  point  of  law.  As 
where  in  debt  on  a  bond,  conditioned 
that  defendant  and  two  others  should 
perform  an  award,  the  defendant 
pleads  an  award  that  he  and  the  two 
others  should  pay  to  the  plaintiff  20s. 
apiece,  and  that  he  paid  the  20J.  to  the 
plaintiff,  but  says  nothing  as  to  the 
sums  to  be  paid  by  the  other  two,  the 
plea  is  insufficient,  inasmuch  as  he  is 
answerable  for  the  whole  award. 
Veale  v.  Warner,  i  Saund.  324  a,  notes 
I  and  3;  Genne  v.  Tinker,  3  Lev.  24. 

If  the  award  ordered  payment  of  the 
rent  named  in  an  indenture  it  was  not 
necessary  to  set  out  the  indenture  at 
length;  but  it  should  be  set  out  at 
length  if  the  order  was  to  pay  money 
according  to  the  terms  of  the  indent- 
ure. The  rule  is  the  same  where  the 
order  directed  the  payment  of  a  leg- 
acy. Anonymous,  i  Vent.  87;  Hagh 
V.  Chadwicic,  2  Keb.  667. 

Nonperformance  by  PlaintiflF. — Where 
arbitrators  award  something  to  be 
done  by  each  party,  and  the  acts  are 
distinct  and  independent,  the  one  not 
being  a  condition  precedent  of  the 
other,  the  failure  of  one  party  to  per- 
form his  part  of  the  award  cannot  be 
set  up  as  a  defense  to  a  suit  against 
him.     Girdler  v.  Carter,  47  N.  H.  305. 

Conditions  Performed  and  not  Broken. 
—  Under  this  plea  the  defendant  can- 
not object  that  there  was  no  obligation 
on  the  face  of  the  bond  that  he  should 
perform  the  award,  but  only  that  he 
should  submit  to  one  ;  nor  that  the 
award  was  so  uncertain  as  to  create  no 
duty  to  be  performed  by  defendant. 
Kesler  z/. Kerns,  5  Jones  (N.  Car.)  191. 

3.  Brown  z/.  Warnock,  5  Dana(Ky.) 
492. 
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t.  Nil  Debet, — This  is  also  a  good  plea  to  an  action  of  debt 
on  the  award.* 

J.  NONASSUMPSIT.  —  If  the  action  be  assumpsit  on  a  parol 
submission,  nonassumpsit  is  a  good  plea  and  puts  in  issue  all  ma- 
terial averments  of  the  complaint.* 

k.  Opening  Award. — Where  an  arbitrator  has  made  an  award 
in  plaintiff's  favor,  it  is  no  defense  to  an  action  thereon  that  he 
afterwards  made  an  order  opening  the  case  and  fixing  a  day  to 
hear  evidence,  on  account  of  mistakes  charged  by  defendants.^ 

/.  Matters  Submitted  not  Passed  upon. — To  an  action  at 
law  upon  the  award,  it  may  be  pleaded  that  the  arbitrators  failed 
to  pass  on  matters  included  in  the  submission  and  notified  to  the 
arbitrators.*  The  plea  should  allege  that  the  arbitrators  had 
notice  of  all  the  matters  submitted.* 

in.  Set-OFF. — Set-off  of  a  sum  certain  may  be  pleaded  to  an 
action  of  debt  on  a  Submission  bond,  assigning  as  a  breach  non- 
payment of  a  sum  certain  awarded  plaintiff.® 

n.  Accord  and  Satisfaction. — ^To    an  action   for   nonper- 


1.  Ott  V.  Schroeppel,  3  Barb.  (N.  Y.) 
56;  Bean  v.  Farnam,  6  Pick.  (Mass.) 
268. 

Nonqaam  Indebitatus. — In  debt  on  a 
submission  bond,  the  plea  of  nunquam 
indebitatus  puts  the  submission  in 
issue.  Abbott  v.  Skinner,  11  U.  C.  C. 
P.  309. 

2.  Greenl.  Ev.  (14th  ed.),  p.  70,  ^  81. 

3.  Robinson-Rea  Mfg.  Co.  v,  Mel- 
lon, 139  Pa.  St.  257. 

4.  Mitchell  v.  Staveley,  16  East  58; 
Aitcheson  v.  Cargey  (in  error),  13 
Price  639,  9  Moore  381,  2  Bing.  199, 
affirming  Cargey  v.  Aitcheson,  3  D.  & 
R.  433;  Randall  v.  Randall,  7  East  81; 
North  Yarmouth  v.  Cumberland,  6  Me. 
21;  Sharp  V.  Woodbury,  18  Iowa  195; 
Bean  v.  Farnam,  6  Pick.  (Mass.)  269; 
Hall  V.  Vanier,  6  Neb.  85;  McCullough 
V.  McCullough,  12  Ind.  487;  Harker  v. 
Hough,  7  N.  J.  L.  428;  Stewart  v. 
Webster.  20  U.  C.  Q.  B.  469. 

To  an  action  at  law  on  the  award  it 
may  be  pleaded  as  a  defense  that  the 
arbitrators  failed  to  determine  all 
matters  submitted.  This  is  the  proper 
remedy,  and  a  bill  in  equity  will  not 
lie  to  set  aside  the  award  on  that 
ground.  Mickle  v.  Thayer,  14  Allen 
(Mass.)  114. 

Demurrer  when  Proper. — In  an  action 
on  an  award,  where  it  does  not  clearly 
appear  on  the  face  of  the  submission 
that  the  award  does  not  cover  all 
matters  submitted,  a  demurrer  to  the 
declaration  will  not  lie,  but  defendant 
must  show  by  proper   pleadings  that 


the  award  does  not  include  all  matters 
submitted.   Price  v.  Via,  8  Gratt.  (Va.) 

79- 

But  where  defendants,  in  addition 
to  demurring  to  the  declaration  in  an 
arbitration  bond,  set  out  the  whole 
award  as  stated  in  the  declaration,  and 
allege  that  it  is  bad  on  its  face  for  not 
determining  all  matters  submitted  to 
arbitration,  the  plea  is  bad  as  putting 
in  issue  matter  of  law  already  brought 
up  by  the  demurrer.  Stinson  v.  Mar- 
tin, 22  U.  C.  Q.  B.  154. 

Where  the  submission  and  award 
are  set  out  in  full  in  the  declaration,  it 
is  a  question  whether  the  objection 
that  the  award  was  not  final  as  not  de- 
termining the  costs  of  the  referee, 
which  were  included  in  the  bond  of 
submission,  can  be  raised  by  plea,  or 
whether  defendant  should  not  have 
demurred.  Ellwood  v.  Middlesex 
County,  19  U.  C.  Q.  B.  25. 

8.    Elsom  V.  Rolfe,  2  Smith  459. 

In  an  action  on  an  award,  where 
the  submission  was  of  "divers  dis- 
putes and  controversies,"  without  spe- 
cifying them,  and  the  defense  is  that 
the  arbitrators  have  not  decided  all 
the  matters  submitted  tothem.  the  plea 
must  show  affirmatively  that  the  arbi- 
trators have  notice  of  the  matters  not 
passed  upon,  or  the  award  will  be  con- 
sidered good.  Whitstone  v.  Thomas, 
25  111.  319;  Seely  v.  Pelton,  63  111.  loi. 

6.  Lindford  v.  Mosgrave,  6  U.  C.  Q. 
B.  (O.  S.)  642.  See  also  Adams  v. 
Harrold,  29  Ind.  198. 
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formance  of  an  agreement  under  seal  to  perform  an  award,  a  parol 
agreement  made  after  the  breach  for  payment  of  a  smaller  sum 
at  an  earlier  date  than  that  prescribed  by  the  award  may  be 
pleaded  by  way  of  accord  and  satisfaction  ;  the  agreement  being 
merely  inducement  and  the  action  being  on  the  award.* 

0.  Misconduct  or  Mistake  of  Arbitrators.— under  the  oid 
English  Practice  the  misconduct  or  mistake  of  arbitrators  could  not 
be  pleaded  as  a  defense  to  an  action  on  an  award.* 

A  bill  in  equity,  however,  would  lie  to  set  aside  the  award  on 
those  grounds,  and  they  may  probably  be  pleaded  as  a  defense  to 
an  action  at  law  since  the  enactment  of  the  Judicature  Act  of  1875.* 

In  America  the  authorities  are  conflicting,  and  no  general  rule  can 
be  stated.  Thus,  in  New  Hampshire,  Nezv  Jersey,  Vermont,  Vir- 
ginia, and  probably  Iowa  neither  mistake  nor  misconduct  of  arbitra- 
tors is  pleadable  as  a  defense  to  an  action  at  law.-*     In  Kentucky, 


1.  Smith   V.  Trowsdale,  3  El.  &  Bl. 

83- 

2.  Riddel  v.  Sutton,  2  M.  &  P.  345, 
5  Bing.  200;  Brazier  v.  Bryant,  lo 
Moore  587;  Braddick  v.  Thompson,  8 
East  344  ;  Wiels  v.  Maccarmick,  2 
Wils.  148;  Whitmore  v.  Smith,  31  L. 
J.  Exch.  107;  Chicot  v.  Lequesne,  2 
Ves.  315;  Veale  v.  Warner,  i  Saund. 
327  a,  note  3;  Grazebrook  v.  Davies,  5 
B.  &  C.  534,  12  E.  C.  L.  306;  In  re 
Hall,  2  M.  &  G.  847;  Johnson  v.  Du- 
rant,  2  B.  &  A.  925;  Russell  on  Arb. 
(6th  ed.)  550. 

3.  Russell  on  Arb.  (6th  ed.)  550. 

4.  Maryland. — In  an  action  at  common 
law  on  an  award  no  extrinsic  circum- 
stance or  matters  of  fact  dehors  the 
award  can  be  pleaded  or  given  in  evi- 
dence to  defeat.  Thus  fraud,  partial- 
ity, misconduct,  or  mistake  of  arbi- 
trators is  not  admissible  to  defeat  it. 
But  courts  of  equity  will  in  all  cases 
grant  relief  and  upon  due  proof  set 
aside  the  award.  Sisk  v.  Garey,  27 
Md.  401. 

New  Hampshire. — Misconduct  of  ar- 
bitrators is  not  the  subject  of  a  plea, 
but  only  a  ground  to  apply  to  the 
court  to  set  aside  the  award.  Fletcher 
V.  Hubbard,  43  N.  H.  58. 

Neither  a  mistake  of  arbitrators  in 
deciding  a  point  of  law  nor  the  pro- 
curement of  an  award  by  false  and 
fraudulent  testimony  can  be  pleaded 
in  a  suit  at  law  on  the  submission  bond. 
Elkins  V.  Page,  45  N.  H.  310.  Set 
also  Rand  v.  Redington,  13  N.  H.  72; 
Tracy  v.  Herrick,  2";  N.  H.  381. 

New  Jersey. — It  cannot  be  pleaded 
as  a  defense  to  an  action  at  law  on  an 


arbitration  bond  that  the  arbitrators 
were  guilty  of  misconduct,  nor  can 
mistakes  of  law  or  fact  in  making  the 
award  be  pleaded  as  a  defense  unless 
such  mistakes  appear  upon  the  face  of 
the  award.  Sherron  v.  Wood,  10  N. 
J.  L.  7,  distinguishing  Harker  v. 
Hough,  7  N.  J.  L.  428. 

Vermont. — Neither  mistake  nor  ir- 
regularity of  conduct  on  the  part  of 
arbitrators  which  does  not  affect  the 
whole  award  is  a  ground  of  defense  to 
it  in  an  action  at  law.  Shepherd  v. 
Briggs,  28  Vt.  81;  Emerson  v.  Udall, 
13  Vt.  477.  See  also  Woodrow  v, 
O'Conner,  28  Vt.  776. 

Virginia. — In  an  action  on  an  award 
or  submission  bond,  where  the  sub- 
mission is  by  the  mere  act  of  the  par- 
ties, defendant  cannot  plead  corrup- 
tion or  partiality  in  the  arbitrator  as  a 
defense.  Miller  v.  Kennedy,  3  Rand. 
(Va.)2. 

In  covenant  for  not  performing  an 
award  a  plea  that  the  arbitrators  re- 
fused to  hear  legal  and  pertirerf  evi- 
dence adduced  by  defendant,  and  that 
the  award  was  not  made  in  pursuance 
of  the  evidence  adduced,  but  on  per- 
sonal knowledge  of  the  arbitrators 
themselves,  or  some  of  them,  respect- 
ing the  matter  in  controversy — is  bad, 
as  impeaching  the  conduct  of  the  ar- 
bitrators, and  was  properly  rejected. 
Doolittle  V.  Malcom,  8  Leigh  (Va.) 
608. 

In  Iowa  it  seems  that  in  an  action 
on  an  arbitration  bond  matters  im- 
peaching the  conduct  of  the  arbitra- 
tors cannot  be  set  up  as  a  defense  un- 
less for  corruption,  gross   partiality 
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Massachusetts,  Ohio,  and  Pennsylvania  either  defense  may  be  so 
pleaded.*  In  Alabama,  Canada,  and  probably  Maine  misconduct 
may  be  so  pleaded,  and  in  Wisconsin  mistake  may  be  thus  availed 
of.*  In  Missouri  and  New  York  these  defenses  originally  could 
not  be  pleaded  to  an  action  at  law  on  the  award,  but  they  are 
available  now  in  such  actions  by  statutory  changes  in  practice.'   In 


or  want  of  authority,  and  then  per- 
haps only  in  equity.  Burroughs  v. 
David,  7  Iowa  154. 

1.  Kentucky. — Here  it  may  be  pleaded 
as  a  defense  to  an  action  on  the  award 
that  the  arbitrators  made  a  mistake  in 
the  award  or  were  guilty  of  fraud. 
Camplin  v.  Eads  (Ky.,  1894),  24  S.  W. 
Rep.  1068. 

Massachusetts. — In  this  state  it  was 
said:  "  As  our  chancery  powers  do  not 
authorize  us  to  vacate  or  correct  an 
award,  there  would  be  a  failure  of 
justice  if  the  merits  of  an  award 
might  not  in  some  cases  be  re-exam- 
ined. In  cases,  therefore,  of  corrup- 
tion in  the  arbitrators,  or  where  they 
exceed  their  authority  or  there  are 
gross  errors  and  mistakes  in  the 
award,  relief  may  be  granted  under 
our  system  of  jurisprudence  by  allow- 
ing the  defendant  to  plead  the  matter 
in  an  action  on  the  award."  Bean  r'. 
Farnam,  6  Pick.  (Mass.)  268. 

In  debt  on  a  bond  to  perform  an 
award  partiality  of  the  arbitrator,  un- 
less expressly  waived,  may  be  pleaded 
as  a  defense.  Strong  v.  Strong,  9 
Cush.  (Mass.)  560. 

Mistake  of  arbitrators  may  be 
pleaded  as  a  defense  to  an  action  at 
law  on  an  award.  Mickles  v.  Thayer, 
14  Allen  (Mass.)  114. 

Ohio. — The  defendant  in  an  action 
on  an  award  may  set  up  as  a  defense 
thereto  any  matter  which  constitutes 
good  ground  in  equity  for  setting  aside 
or  canceling  the  award.  Brymer  v. 
Clark,  20  Ohio  St.  231. 

Pennsylvania. — In  debt  on  a  com- 
mon-law award  misconduct  of  arbi- 
trators may  be  pleaded  as  a  defense. 
Speer  v.  Bidwell,  44  Pa.  St.  23. 

In  debt  on  an  arbitration  bond  mis- 
take of  the  arbitrators  may  be  pleaded 
as  a  defense,  and  the  court  will  ad- 
minister equal  justice  between  the 
parties  according  to  its  powers  as 
contrasted  with  those  of  a  court  of 
equity;  but  the  plea  must  clearly  show 
in  what  the  mistake  of  the  arbitrators 
consists.  Williams  v,  Paschall,  3 
Yeates  (Pa.)  564. 

I 


2.  Alabama — Neglect  to  Hear  Party. — 
In  an  action  on  an  award  a  plea  aver- 
ring that  the  defendant  had  his  de- 
fense and  was  prepared  to  prove  it 
before  the  arbitrators,  but  that  they 
adjourned  after  hearing  plaintiff's 
testimony,  promising  to  hear  defend- 
ant's testimony  at  another  time  of 
which  he  should  have  notice,  and 
afterwards  rendered  their  award  with- 
out hearing  or  notifying  him — presents 
a  valid  defense.  Graham  v.  Woodall, 
86  Ala.  313. 

Maine. — Here  it  has  been  decided,  at 
least  by  implication,  that  misconduct 
or  partiality  of  arbitrators  may  be 
pleaded  as  a  defense  to  an  action  on 
the  award.  Defendant  pleaded  a  sub- 
mission and  award  as  a  defense,  and 
plaintiff  demurred,  relying  on  miscon- 
duct, partiality,  or  fraud  in  procuring 
the  award  to  set  it  aside.  The  court 
said:  "Whether  an  award  is  void  by 
reason  of  fraud  in  the  party,  or  cor- 
ruption, gross  partiality,  or  prejudice 
on  the  part  of  the  arbitrators,  is  not  a 
question  of  law  to  be  determined  on  a 
demurrer  to  the  plea,  but  a  question  of 
fact  to  be  submitted,  if  the  parties  de- 
sire it,  to  a  jury."  Duren  v.  Getchell, 
55  Me.  241. 

Waiver. — The  fact  that  an  arbitrator 
examines  witnesses  behind  the  back  of 
one  of  the  parties  cannot  be  set  up  by 
such  party  to  avoid  the  award  if,  after 
the  fact  came  to  his  knowledge,  he  con- 
tinued to  attend  the  subsequent  pro- 
ceedings. Small  V.  Trickey,  41  Me. 
507. 

Wisconsin.  —  Under  the  statutory, 
provision  that  defendant  may  set  forth 
as  many  defenses  or  counterclaims  as 
he  may  have,  whether  legal  or  equi- 
table, defendant  in  an  action  at  law  on 
an  award  may  plead  mistakes  in  com- 
putation made  by  the  arbitrators. 
Person  v.  Drew,  ig  Wis.  225. 

Canada. — To  an  action  at  law  on  an 
award  a  plea  showing  misconduct  of 
the  arbitrators  is  good.  Stewart  v. 
Webster,  20  U.  C.  Q.  B.  469  ;  Stinson 
V.  Martin.  22  Q.  B.  154. 

3.  Missouri. — An  award  made  under 
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Indiana  it  seems  that  the  question  of  their  availability  depends 
on  the  nature  of  the  submission,  and  whether  there  was  a  suit 
pending  at  the  time  of  the  submission.* 

p.  The  Fraud  or  Misconduct  of  the  Successful  Party 
could  not  have  been  pleaded  as  a  defense  to  an  action  at  law  on 
the  award,  under  the  English  practice  prior  to  the  passage  of  the 
Judicature  Act.*    In  America  the  decisions  are  conflicting,  and  it 


a  common-law  reference  cannot,  in  an 
action  at  law,  be  resisted  on  the 
ground  of  unfairness  in  obtaining  the 
award  or  for  errors  of  judgment  in 
the  referees.  It  can  only  be  set  aside 
in  equity.  Finley  v.  Finley,  ii  Mo. 
624. 

Under  the  statute  relating  to  arbi- 
trations partiality  or  prejudice  of  arbi- 
trators may  be  pleaded  as  a  defense 
to  an  action  at  law.  Hyeronimus  v. 
Allison,  52  Mo.  102. 

New  York. — Fraud,  corruption,  or 
mistake  of  arbitrators  cannot  be 
pleaded  as  a  defense  to  an  action  at 
law  on  the  award.  The  party  aver- 
ring it  must  bring  his  suit  or  in  some 
proper  way  assert  his  claim  to  have 
the  award  set  aside.  Elmendorf  v. 
Harris,  5  Wend.  (N.  Y.)  516;  Owen  v. 
Boerum,  23  Barb.  (N.  Y.)  187;  Roose- 
velt V.  Thurman,  i  Johns.  Ch.  (N.  Y.) 
220;  Cranston  v.  Kenny,  9  Johns.  (N. 

Y.)2I2. 

In  the  former  case  it  was  said:  "  The 
true  doctrine,  then,  seems  to  be  this: 
that  where  there  is  an  agreement  to 
make  the  submission  a  rule  of  court 
the  award  may  be  enforced  either  by 
action  or  by  attachment,  and  in  either 
case  defendant  can  resist  for  matter 
appearing  on  the  face  of  the  submis- 
sion and  award,  and  for  such  only. 
If  the  defendant  wishes  to  avoid  for 
matter  dehors  the  award,  as  for  corrup- 
tion or  partiality,  he  must  apply  for 
that  purpose  by  motion  within  the 
time  specified  by  statute.  If  there  is 
no  stipulation  to  make  the  submission 
a  rule  of  court,  or  when,  in  fact,  there 
is  no  rule  entered,  the  award  can  be 
enforced  by  action  only,  and  in  such 
case  the  defendant  may  avail  himself 
of  any  matter  appearing  on  the  face 
of  the  award  and  submission,  but  no 

I  other.  In  such  case,  if  the  person 
dissatisfied  with  the  award  wishes  to 
avoid  it  for  the  improper  conduct  of 
Ithe  arbitrators  or  any  matter  dehors 
jjhe  award,  he  has  no  remedy  in  a 
tourt  of  law  by  motion,  but  must  apply 
3  Encyc.  PI.  &  Pr.— 10.  I 


to  a  court  of  equity."  Elmendorf  v. 
Harris,  5  Wend.  (N.  Y.)  516. 

Gross  partiality  of  the  arbitrators 
cannot  be  pleaded  as  a  defense  to  an 
action  on  the  award.  Morewood  v. 
Jewett,  2  Robt.  (N.  Y.)  496. 

A  court  of  chancery  may  correct  a 
mistake  or  miscalculation  made  by  ar- 
bitration, or  relieve  against  partiality 
or  corruption.  But  there  is  no  such 
remedy  at  law  in  a  case  of  submission 
not  within  the  statute.  Newland  v. 
Douglass,  2  Johns.  (N.  Y.)  63. 

Cases  under  the  Code.  — In  an  action 
on  an  award  an  answer  seeking  to 
avoid  it  alleging  misconduct  of  the 
arbitrators  and  mistake  in  ascertaining 
the  amount  due  from  defendant  to 
plaintiff,  is  good.  Garvey  v.  Carey, 
35  How.  Pr.  (N.  Y.  Super.  Ct.)  2S2. 

In  an  action  on  an  award,  as  in  other 
cases  under  the  code,  defendant  may 
put  in  an  answer  alleging  facts  suffi- 
cient to  vacate  the  award,  and  he  is 
no  longer  driven  to  a  cross-action  for 
that  purpose.  Knowlton  v.  Mickles, 
29  Barb.  (N.  Y.)  465. 

1.  Indiana. — To  an  action  at  law 
on  an  award  misconduct  cannot  be 
pleaded  where  there  was  no  suit 
pending  and  no  agreement  to  make 
the  submission  a  rule  of  court  under 
the  statute.  Hough  v.  Beard,  8  Blackf. 
(Ind.)  158;  Hays  v.  Miller,  12  Ind.  187. 

The  rule  is  otherwise  where  there 
was  an  action  pending  and  an  agree- 
ment to  make  the  submission  a  rule  of 
court,  in  which  case  fraud  of  success- 
ful party  and  proba^bly  misconduct  or 
mistake  of  arbitrator  could  be  pleaded 
as  a  defense  to  an  action  at  law  on  the 
award.  Elliott  v.  Adams,  8  Blackf. 
(Ind.)  103;  Rice  v.  Loomis.  28  Ind. 
399;  Carson  v.  Earlywine,  14  Ind.  256. 

2.  Grazebrook  v.  Davies,  5  B.  &  C. 
534,  12  E.  C.  L.  306;  Braddick  v. 
Thompson,  8  East  344;  Riddel  v.  Sut- 
ton, 2  M.  &  P.  345,  5  Bing.  200;  Veale 
V.  Warner,  i  Saund.  327  a,  note  3; 
Whitmore  v.  Smith,  31  L.  J.  Exch. 
107. 

45 


Actions  at  Law 


A  WARDS. 


to  Enforce  Award. 


probably  cannot  be  pleaded  as  a  defense  to  such  action  in  those 
states  where  corruption  or  mistake  of  arbitrators  is  not  pleadable.* 

g.  Waiver. — A  parol  agreement  to  waive  an  award  cannot  be 
pleaded  to  an  action  on  an  arbitration  bond.* 

r.  Noncompliance  of  Bond  with  Statute. — A  plea  to  an 
action  on  an  arbitration  bond,  alleging  the  bond  to  be  void  by  the 
statute  of  another  state  where  executed,  is  good,  but  the  statute 
should  be  specially  pleaded.* 

s.  Award  not  Made  in  Reasonable  Time. — Where  no 
limit  to  time  of  making  the  award  is  contained  in  the  submis- 
sion, a  plea  that  the  award  was  not  made  in  a  reasonable  time 
is  bad.* 

t.  The  Failure  of  Arbitrator  to  Take  Oath,  when  this 
is  required,  may  be  set  up  as  a  defense  to  an  action  to  enforce 
an  award.* 

7.  Demurrer. — If  the  award  be  fatally  defective  on  its  face  as 
set  out  in  the  declaration,  defendant  should  demur.®     And  if  the 


1.  In  Uassachnsetts  it  was  held  that 
misconduct  or  fraud  of  the  successful 
party  to  an  arbitration  maybe  pleaded 
as  a  defense  to  an  action  at  law  on  the 
award.  Withington  v.  Warren,  lo 
Met.  (Mass.)  431;  Boston  Water 
Power  Co.  v.  Gray,  6  Met.  (Mass.) 
131 ;  Strong  v.  Strong,  9  Cush.  (Mass.) 
560;  Lincoln  v.  Taunton  Copper  Mfg. 
Co.,  8  Cush.  (Mass.)  415. 

In  Indiana  it  was  held  that  fraudulent 
concealment  by  a  party  to  an  arbitra- 
tion of  facts  material  to  the  defense  of 
his  opponent  was  not  pleadable  as  a 
valid  defense  to  an  action  at  law  on  the 
award.  The  White  Water  Valley  Canal 
Co.  V.  Henderson,  3  Ind.  3;  and  the 
fact  that  the  successful  party  at  an 
adjourned  meeting  of  the  arbitrators, 
in  the  absence  of  the  other  party,  pro- 
cured the  award  by  false  statement, 
was  likewise  no  defense,  Norton  v. 
Browne,  8g  Ind.  333. 

In  Iowa  fraud  and  misrepresenta- 
tion of  the  successful  party  cannot  be 
pleaded  as  a  defense  to  an  action  at 
law  on  the  aw^d.  Burroughs  v. 
David,  7  Iowa  154. 

In  New  Hampshire  procurement  of  an 
award  by  false  and  fraudulent  testi- 
mony is  not  pleadable  as  a  defense  to 
an  action  on  the  submission  bond. 
Elkins  V.  Page,  45  N.  H.  310. 

Virginia. — In  assumpsit  on  an  award 
under  a  parol  submission  defendant 
may  show  under  the  general  issues 
that  the  submission  was  procured  by 
fraud.  Bierly  v.  Williams,  5  Leigh 
( Va. )  700. 


2.  Braddick   v.    Thompson,  8   East 

344- 

3.  Titus  V.  Scantling,  3  Blackf.(Ind.) 
372.  See  also  Irving  v.  McLean,  4 
Blackf.  (Ind.)  52. 

4.  Curtis  V.  Potts,  3  M.  &  S.  145. 

5.  Day  v.  Hammond,  57  N.  Y.  479; 
Box  V.  Costello,  6  Misc.  Rep.  (N.  Y.) 
415.  See  also  Combs  v.  Little,  4  N.  J. 
Eq.  310;  Inslee  v.  Flagg,  26  N.  J.  L. 
368;  Lile  V.  Barnett,  2  Bibb  (Ky.)  166; 
Overton  v.  Alpha,  13  La.  Ann.  558; 
Bethea  v.  Hood,  9  La.  Ann.  88;  Fris- 
sell  V.  Fickes,  27  Mo.  557;  Toler  v. 
Hayden,  18  Mo.  399. 

Waiver  of  Oath. — In  some  jurisdic- 
tions the  oath  may  be  waived.  Wood- 
row  V.  O'Conner,  28  Vt.  776;  Hill  v. 
Taylor,  15  Wis.  190;  Otis  z/.  Northrup, 
2  Miles  (Pa.)  350;  Browning  v. 
Wheeler,  24  Wend.  (N.  Y.)  258;  Win- 
ship  V.  Jewett,  1  Barb.  Ch.  (N.  Y.)  173. 

6.  Gisburne  v.  Hart,  5  M.  &  W'.  50; 
Cargey  v.  Aitcheson,  2  B.  &  C.  170; 
Fisher  v.  Pimbley,  11  East  188;  Hill 
V.  Hill,  II  Smed.  &  M.  (Miss.)  616. 

Excess  of  Jurisdiction. — Thus  if,  in 
pleading  an  award,  it  appears  on  the 
face  of  the  plea  that  the  arbitrators 
exceeded  their  powers,  the  objections 
may  be  taken  by  demurrer.  Young  v. 
Shook,  4  Rawle  (Pa.)  299. 

When  Demurrer  will  not  Lie. — If  on 
the  face  of  the  submission  it  does  not 
clearly  appear  that  the  award  does 
not  cover  the  whole  matter  submitted, 
a  demurrer  to  a  declaration  on  the 
award  will  not  be  sustained;  but  the 
defendant  must  show  by  proper  plead" 
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award  as  set  forth  in  the  declaration  varies  from  the  oyer,  defend- 
ant should  demur  specially.*  On  demurrer  it  will  be  intended 
that  the  arbitrators  acted  within  the  submission,  unless  the  con- 
trary appears  on  the  face  of  the  award.* 

II.  AwAKD  AS  Defense   to  Action  at  Law— 1.  In  General. — 
An  award  may  be  pleaded  as  a  bar  to  an  action  at  law.' 


ings  that  the  award  is  deficient,  '.hat 
the  plaintiff  may  have  opportunity  to 
reply.     Price   v.   Via,    8   Gratt.   (Va.) 

79- 

1.  James  v.  Walruth,  8  Johns.  (N. 
Y.)  410;  Foreland  v.  Marygold,  i  Salk. 
73;  I   Ld.  Raym.   715. 

In  an  action  on  an  arbitration  bond 
defendants  set  out  the  bond  and  con- 
dition   on    oyer,   the    condition    being 
that    defendants    should   perform   the 
award  of  Joseph  Kimble  Gooding,  and 
pleading    that     "the    said    arbitrator 
mentioned  in  the  condition  of  the  said 
supposed,   writing  obligatory  did   not 
on  or  before,  etc.,  make  any  award." 
Plaintiff  replied  that  Jasper  K.  Good- 
ing, arbitrator  in  the  condition  of  the 
said  writing  obligatory  mentioned,  did 
within    the    time    limited    make    his 
award.      Held,    that    the    defendants 
were  entitled  to  judgment  on  a  special 
!  demurrer,  assigning  for  cause  that  the 
plea  and  condition  of  the  writing  oblig- 
[atory    showed    that   defendants   were 
bound  to  abide  the  award    of  Joseph 
Kimble  Gooding,  and  that  defendants 
pleaded  that  no  award  was  made  by 
the      arbitrator     therein     mentioned, 
■which  plea  the  plaintiff  answered  by 
{pleading    an    award     made     by    one 
[Jasper    K.    Gooding    and    showing    a 
[breach  thereof.     Tewsley  v.  Dunlop, 
\\  U.  C.  Q.  B.  n8. 

2.  Bacon  v.  Wilber,  i  Cow.  (N.  Y.) 
fli7. 

3.  Tittenson   v.    Peat,    3  Atk.    529; 
[Farrington  v.  Chute,  i  Vern.  72. 

Award  must  be  Consonant  with  Sab- 
tmission. — Where  two  members  of  a 
[firm  submit  to  arbitration  questions  as 
[to  the  profits  and  losses  of  the  firm, 
|and  the  share  of  each  in  the  partner- 
ship estate  and  other  profits,  in  order 
that  either  miight  buy  the  interest  of 
Ithe  other,  an  award  undertaking  to 
IState  an  account  between  them  and  de- 
Iciding  that  the  partnership  business 
fWas  run  at  a  loss  is  not  consonant 
{with  the  submission,  and  cannot  be 
ipleaded  as  a  bar  to  an  action  by  one 
>f  the  partners  against  the  other  for  a 
^dissolution  and  accounting.  Garrow 
\v.  Nicolai,  24  Oregon  76. 


Award  Made  Pending  Action.  —  An 
award  made  on  cause  referred  after 
joinder  of  issue  may  be  pleaded  as  a 
bar  to  the  further  maintenance  of  the 
action.  Lowes  v.  Kermode,  8  Taunt. 
146;  Storey  v.  Bloxham,  2  Esp.  503. 

Award  on  Parol  Submission  as  Defense 
to  Action  on  Bond. — A  plea  that  after 
money  became  due  on  a  bond  plain- 
tiff and  defendant  made  a  parol  sub- 
mission, under  which  it  was  awarded 
that  defendant  should  pay  plaintiff 
a  certain  sum  and  that  he  render 
thereof,  is  insufl5cient  in  an  action  on 
the  bond,  as  the  debt  is  due  on  a 
specialty.  Luddington  v.  White,  3 
Sty.  350. 

Agreement  to  Snbmit  to  Arbitration. — 
A  mere  agreement  to  submit  matters 
in  difference  to  arbitration  cannot  be 
pleaded  as  a  bar,  whether  made  before 
or  after  the  award.  Kill  w.  Hollister, 
I  Wils.  129;  Mitchell  v.  Harris,  2  Ves. 
Jr.  129;  Harris  v.  Reynolds,  7  Q.  B.  71; 
Goldstone  v.  Osborne,  2  C.  &  P.  551; 
Street  v.  Rigby,  6Ves.  815;  Nichols  v. 
Chalie,  14  Ves.  270;  Thompson  v. 
Charnock,  8  T.  R.  139;  AUegre  v. 
Maryland  Ins.  Co.,  6  Har.  &  J. 
(Md.)  408;  Randel  v.  Chesapeake, 
etc..  Canal  Co.,  i  Harr.  (Del.)  234; 
Gray  v.  Wilson,  4  Watts  (Pa.)  39; 
Horton  v.  Stanlej',  i  Miles  (Pa.)  418; 
Frink  v.  Ryan,  4  111.  322;  Ross  v.  Nes- 
bit,  7  111.  252;  Gore  v.  Chadwick,  6 
Dana  (Ky.)  477;  Smith  v.  Barse,  2 
Hill  (N.  Y.)  387;  Haggart  v.  Morgan, 
5  N.  Y.  422.  Contra,  Halfhide  v.  Fen- 
ning,  2  Bro.  C.  C.  336. 

Illnstrations. — An  agreement  to  ar- 
bitrate in  case  of  nonagreement  does 
not  bar  an  action  for  salvage  brought 
in  the  ordinary  way  in  admiralty.  If 
effect  can  be  given  to  it  at  all,  it  is 
only  by  bringing  an  action  upon  it  for 
not  submitting  to  arbitration.  Poto- 
mac Steamboat  Co.  v.  Baker  Salvage 
Co.,  123  U.  S.  40. 

When  a  contract  does  not  stipulate 
that  no  action  shall  be  brought  for 
breaches  until  after  an  award  is  made, 
a  mere  agreement  in  such  contract  to 
refer  controversies  arising  therein  to 
arbitration  does  not  bar  suit  by  either 
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English  Rule. — Under  the  English  practice  it  was  necessary  to 
plead  an  award  specially  if  defendant  desired  to  take  advantage 
of  it  as  a  defense.* 

American  Rule. — In  America  the  weight  of  authority,  it  is  appre- 
hended, sustains  the  same  doctrine,  although  there  are  some  ex- 
ceptions.* 

2.  How  Set  Forth. — Where  the  award  is  pleaded  as  a  defense, 
its  substance  should  be  set  forth  so  that  the  court  may  be  able  to 
say  that  if  such  an  award  was  made  the  action  would  be  barred.* 


party  for  damages  for  a  breach  of  the 
contract.  Oakwood  Retreat  Assoc,  v. 
Rathborne,  65  Wis.  177. 

Reversal  of  Award — Effect. — A  simple 
reversal  by  the  committee  of  appeals 
of  an  award  made  by  the  committee  of 
arbitration  decides  nothing,  merely 
leaving  the  parties  to  the  submission 
where  they  stood  before;  and  such 
proceedings  constitute  no  bar  to  a  suit 
by  one  of  the  parties  against  the  other, 
in  reference  to  the  matter  in  dispute. 
Redmond  v.  Bedford,  40  111.  267. 

1.  2  Chitt.  PI.  146,  notes,  6th  ed.; 
Allen  V.  Milner,  2  C.  &  J.  47;  Gas- 
coyne  v.  Edwards,  i  Y.  &  J.  19;  Crofts 
V.  Harris,  Carth.  187;  Freeman  z/.  Ber- 
nard, I  Salk.  69;  Parsloe  v.  Baily,  i 
Salk.  76,  6  Mod.  221,  2  Ld.  Raym.  1039; 
Allen  V.  Harris,  i  Ld.  Raym.  122,  Bac. 
Ab.  Arb.  G. ;  Roper  v.  Levy,  7  Exch. 
55;  Clapcott  V.  Davy,  4  Ld.  Raym.  611; 
Dighton  V.  Whiting,  i  Lutw.  51;  Linch 
V.  Dacy.  i  Keb.  848;  Hare  v.  George, 
Cro.  Eliz.  66.  But  see  Murray  v. 
Gregory,  44  Jur.  555. 

Place  of  Making  Submission. — Where 
an  award  is  pleaded  as  a  bar  to  an  ac- 
tion of  trespass,  a  place  must  be  laid 
where  the  submission  was  entered 
into.     Hare  v.  George,  Cro.  Eliz.  66. 

2.  Martin  v.  Rexroad,  15  W.  Va. 
512;  Dougherty  v.  Stewart,  43  Iowa 
648. 

Evidence  that  matters  which  are  the 
foundation  of  an  action  had  been  sub- 
mitted to  arbitration,  and  that  there 
was  an  award  in  plaintiff's  favor,  is  in- 
admissible under  the  general  issue. 
If  an  award  be  relied  on  as  a  defense 
it  must  be  specially  pleaded.  Brown 
V.  Perry,  14  Ind.  32. 

An  award  stands  on  the  same  foot- 
ing as  a  former  judgment  on  the  same 
matter  in  litigation,  and  therefore 
must  be  specially  pleaded.  Lobdell  v. 
Stowell,  37  How.  Pr.  (N.  Y.,  Chenango 
Co.  Ct.)  88. 

Under  the  N.  Y,  Code  Civ.  Pro.,  to 


entitle  a  defendant  to  insist  on  an 
award  as  a  bar  he  must  allege  it  as 
such  in  his  answer.  Brazill  v.  Isham, 
12  N.  Y.  9. 

Contra — Wisconsin. — When  it  be- 
comes necessary  to  establish  a  sub- 
mission and  award  as  a  defense  to  an 
action  for  the  causes  or  matters  so 
submitted,  the  same  may  be  given  in 
evidence  under  the  general  issue. 
Winne  v.  Elderkin,  2  Pin.  (Wis.)  248. 

3.  Gihon  v.  Levy,  2  Duer  (N.  Y.) 
176. 

In  assumpsit,  where  the  defendant 
pleads  a  set-off,  a  replication  alleging 
arbitration  and  award  on  the  causes  of 
action  set  out  in  the  declaration  and 
plea  is  bad,  for  failure  to  show  the 
nature  or  amount  of  the  award  or 
in  whose  favor  awarded.  Heath 
V.    Doyle  (R.    I.,    1893),  27  Atl.   Rep. 

333-. 

Virginia. — In  assumpsit  upon  an 
award  founded  upon  a  parol  submis- 
sion, where  the  general  issue  was 
pleaded,  defendant  may  show  that  his 
submission  was  obtained  by  fraud. 
Bierly  v.  Williams,  5  Leigh  (Va.)  700. 

In  replevin,  upon  a  plea  of  nil 
debet,  plaintiff  may  give  in  evidence 
an  award  made  since  the  distress 
taken  to  show  that  nothing  was  due 
from  him  to  avowant.  Turberville  v. 
Self,  2  Wash.  (Va.)  71.  But  an  award 
made  pendente  life  cannot  be  given  in 
evidence  on  a  plea  of  nonassumpsit. 
Harrison  v.  Brock,  i  Munf.  (Va.) 
22. 

In  Canada  it  was  held  that  a  plea 
that,  certain  differences  having  arisen 
between  plaintiff  and  defendant,  which 
differences  were  referred  to  arbitra- 
tion, and  an  award  was  made  con- 
cerning the  same,  but  which  does  not 
state  that  the  differences  submitted 
were  identical  with  those  forming  the 
present  ground  of  action,  such  plea 
is  bad.  Calvin  v,  McPherson,  4  U.  C. 
C.  P.  150. 
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3.  The  Allegations — Promise  to  Perform. — It  is  unnecessary  for  the  de- 
fendant to  aver  a  promise  to  abide  by  or  perform  the  award.* 

Performance. — The  earher  English  cases  held  that  an  award  might 
be  pleaded  as  a  defense  without  alleging  performance  if  the 
award  gave  a  new  duty  in  lieu  of  the  former  one,  whether  the 
award  was  for  money  or  some  collateral  thing  in  satisfaction  of  the 
debt  or  wrong.*  Also,  that  it  might  be  pleaded  without  alleging 
performance  where  the  parties  had  mutual  remedies.^ 

The  later  English  cases  hold  that  if  the  action  was  to  recover  a 
debt,  an  award  which  ascertained  the  amount  and  directed  pay- 
ment could  not  be  pleaded  as  a  defense  without  alleging  payment, 
because  the  money  was  due  with  respect  to  the  original  debt  until 
paid  ;  but  that  if  the  demand  were  for  a  debt  and  the  award 
directed  payment  in  a  collateral  way,  the  debt  was  gone,  and  only 
the  substituted  right  remained.'* 

In  America  an  award  may  generally  be  pleaded  as  a  defense 
without  alleging  performance.* 


1.  Evans  v.  M'Kinsey,  Litt.  Sel.  Cas. 
(Ky.)  262. 

2.  Freeman  v.  Bernard,  i  Salk.  69, 
I  Ld.  Raym.  247;  Parsloe  v.  Baily,  i 
Salk.  76,  2  Ld.  Raym.  1039;  Crofts  v. 
Harris,  Carth.  187;  Allen  v.  Harris,  i 
Ld.  Raym.  122. 

3.  Gascoyne  v.  Edwards,  i  Y.  &  J. 
19. 

4.  Allen  v.  flilner,  2  C.  &  J.  47; 
Roulstone  v.  Alliance  Ins.  Co.,  L.  R., 

4  Ir.  547- 

5.  New  York. — A  plea  of  an  award  in 
pursuance  of  a  parol  submission  is 
good  without  alleging  performance. 
Thus,  in  covenant  on  a  lease  assigning 
as  a  breach  that  defendant  did  not  re- 
pair the  premises,  a  plea  averring  that 
plaintiff  and  defendant  submitted  to 
arbitrators  the  adjustment  of  the 
amount  in  money  of  the  repairs  to  be 
made,  and  that  the  arbitrators  awarded 
that  defendant  pay  to  plaintiff  $250,  is 
a  good  bar  without  alleging  perform- 
ance. Armstrong  v.  Masten,  11 
Johns.  (N.  Y.)i89. 

One  who  pleads  an  award  as  a  de- 
fense need  not  allege  payment  of 
the  amount  awarded.  Giles  Litho- 
graphic, etc.,  Printing  Co.  v.  Reca- 
mier  Mfg.  Co.,  14  Daly  (N.  Y.)475. 

Where  an  arbitrator  has  made  a 
valid  award  on  a  cause  of  action  sub- 
mitted, the  award  when  pleaded  is  a 
valid  defense  without  alleging  per- 
formance. Brazill  v.  Isham,  12  N.  Y. 
g.  In  this  case  Chief  Justice  Gardner, 
criticising  the  doctrine  laid  down  in 
Allen   V.   Milner,  2  C.  &  J.  47,  says: 


"  It  is  said  to  have  been  held  recently 
in  England  that,  where  the  action  is  to 
recover  a  debt,  an  award  ascertaining 
the  amount  and  directing  payment 
cannot  be  pleaded  in  bar  without  al- 
leging performance,  for  the  money  un- 
til paid,  is  due  in  respect  of  the  origi- 
nal debt.  But  if  the  demand  be  for  a 
debt,  and  the  award  directs  payment 
in  a  collateral  way,  the  debt  is  gone, 
and  the  substituted  right  is  all  that 
remains.  (2  Tyrwhitt  113;  2  Cromp. 
&  Jer.  47.)  *  *  *  Now,  according 
to  the  law  as  heretofore  understood, 
every  valid  award  substitutes  new 
rights  and  corresponding  obligations, 
in  place  of  those  ari&ing  out  of  the 
subject  submitted.  And  the  substitu- 
tion is  as  real,  though  not  as  obvious, 
where  a  debt  is  determined  and  di- 
rected to  be  paid  in  coin,  as  where 
payment  is  awarded  in  chattels.  In 
the  latter  case  the  original  demand  is 
gone,  it  is  conceded;  but  it  is  extin- 
guished solely  by  the  adjudication 
made  in  pursuance  of  the  submission 
of  the  parties.  The  same  result  fol- 
lows, for  the  same  reason,  when  pay- 
ment is  directed  to  be  made  in  the 
currency  of  the  country.  It  is  said 
that,  in  this  instance,  the  award 
merely  enforces  the  precedent  duty  to 
pay  the  money.  But  it  does  more.  It 
fixes  the  amount  definitively,  and  cre- 
ates an  obligation  to  pay  in  respect  of 
the  award,  which  is  conclusive  upon 
the  debtor.  That  is  all  that  is  ef- 
fected, in  case  of  a  money  demand,  by 
a  judgment  in  a  court  of  records." 
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m.  Actions  to  Enfoece  Specific  Performance  of  Award— 1. 
Jurisdiction — in  General. — An  award  may  be  specifically  enforced 
in  a  court  of  equity  though  the  submission  to  arbitration  was 
made  a  rule  of  a  court  of  common  law  ;  *  and  also  where  the  sub- 
mission is  under  a  statute  giving  a  method  to  enforce  the  award 
at  common  law.* 


New  Hampshire.  —  Arbitration  and 
award  may  be  pleaded  before  per- 
formance of  the  award  where  the  sub- 
mission was  by  mutual  bonds  to  per- 
form. Pickering  v.  Pickering,  19  N. 
H.  3S9. 

A  plea  of  an  award  in  pursuance  of 
a  submission  by  parol  is  a  good  de- 
fense without  an  allegation  of  per- 
formance. Jessiman  v.  Haverhill, 
etc.,  Iron  Manufactory,  i  N.  H.  68. 

Indiana. — In  an  action  against  a  rail- 
road company  to  recover  damages  for 
the  taking  of  plaintiff's  land  without 
compensation,  an  award  setting  up  a 
submission  of  the  question  of  damages 
to  arbitrators  and  an  award  thereon 
states  a  good  defense,  though  it  does 
not  allege  performance  of  the  award. 
Terre  Haute,  etc.,  R.  Co.  v.  Harris, 
126  Ind.  7. 

A  common-law  award  maybe  plead- 
ed as  a  bar  without  alleging  perform- 
ance,    Walters  v.    Hutchins,  29  Ind. 

137- 

Arkansas. — In  this  state  it  seems 
that  if  a  lessor  and  a  lessee  submit 
matters  in  difference  to  arbitration, 
and  an  award  directs  the  lessee  to  pay 
the  same  amount  of  rent  and  in  the 
same  manner  as  provided  by  the  lease, 
such  award  could  not  be  pleaded  as  a 
defense  to  an  action  of  covenant  on 
the  lease  for  the  rent  without  alleging 
performance.  Keeler  v.  Harding,  23 
Ark.  698. 

Pennsylvania. — Where  an  award  di- 
rects the  performance  of  mutual  and 
dependent  acts,  neither  party  can 
plead  the  award  as  a  defense  without 
at  least  a  tender  of  performance. 
Weichardt  v.  Hook,  83  Pa.  St.  434. 

Canada. — To  an  action  of  trespass  a 
plea  of  an  award  is  a  good  defense 
without  alleging  payment  of  the  dam- 
ages awarded.  Adams  v.  Ham,  5  U. 
C.  Q.  B.  292. 

1.  Blackett  v.  Bates,  2  H.  &  M.  610, 
II  Jur.,  N.  S.  500,  12  Jur.,  N.  S.  874; 
and  on  appeal,  L.  R.,  i  Ch.  117,  35  L. 
J.  Ch.  324;  Hawksworth  v.  Brammall, 
5  Myl.  &  C.  281;  Nickels  v.  Hancock, 
I  Jur.,  N.  S.  1149,  7  De  G.,  M.  &  G. 
300. 


Grounds  of  Jurisdiction. — The  ground 
on  which  a  court  of  equity  interferes 
to  decree  specific  performance  of  an 
award  not  made  a  rule  of  that  court  is, 
that  the  award  is  an  agreement  be- 
tween the  parties  to  the  submission, 
and  that  most,  if  not  all,  the  principles 
regulating  specific  performance  are  ap- 
plicable. Nickels  v.  Hancock,  i  Jur.. 
N.  S.  1149,   7  De  G.,  M.  &  G.  300. 

Setting  up  Invalidity  of  Award.  — 
Where  a  bill  is  filed  by  one  party  to 
an  award  against  the  other  to  enjoin 
him  from  trespassing  on  land  awarded 
to  plaintiff,  defendant  may  set  up  the 
invalidity  of  the  award  as  a  defense. 
It  is  not  necessary  that  a  cross-bill  be 
filed  to  avoid  the  award.  Tate  v. 
Vance,  27  Gratt.  (Va.)  571. 

2.  Walters  v.  Morgan,  2  Cox.  369; 
Auriol  V.  Smith,  i  T.  &  R.  121. 

Delaware. — Randel  v.  Chesapeake, 
etc..  Canal,  i  Harr.  (Del.)  333. 

Maryland.  —  Contee  v.  Dawson,  2 
Bland  (Md.)264;  Allegre  v.  Maryland 
Ins.  Co..  6  Har.  &  J.  (Md.)4o8,  14  Am. 
Dec.  289. 

Massachusetts. — Rowe  v.  Williams, 
97  Mass.  163;  Cavanagh  v.  Dooley,  6 
Allen  (Mass.)  66;  Nute  v.  Hamilton 
Ins.  Co.,  6  Gray  (Mass.)  174;  Pearl  v. 
Harris,  121  Mass.  390;  Wood  v.  Hum- 
phrey, 114  Mass.  185. 

Missouri. — Hug  v.  Van  Burkleo,  58 
Mo.  202;  Biddle  v.  Ramsey,  52  Mo. 
153;  St.  Louis  V.  St.  Louis  Gas  Light 
Co.,  70  Mo.  69;  Strohmarir  v.  Zeppen- 
feld,  3  Mo.  App.  429. 

New  York. — Home  Ins.  Co.  v.  Morse, 
20  Wall.  (U.  S.)  445;  Sinclair  v.  Tall- 
madge,  35  Barb.  (N.  Y.)  602;  Hurst  v. 
Litchfield,  39  N.  Y.  377;  Greason  v. 
Keteltas,  17  N.  Y.  491;  Smith  v.  Comp- 
ton,  20  Barb.  (N.  Y.)  267;  Heath  v. 
New  York  Gold  Exch.,  38  How.  Pr. 
(N.  Y.  C.  PI.)  170. 

Pennsylvaftia. —  Gray  v.  Wilson,  4 
Watts  (Pa.)  39;  Mentz  v.  Armenia  F. 
Ins.  Co.,  79  Pa.  St.  478,  21  Am.  Rep, 
80. 

Virginia. — Corbin  v.  Adams,  76  Va, 
58. 

Wisconsin. — Hopkins  v.  Gilman,  22 
Wis.  476. 
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Agreement  to  Arbitrate.' — Agreements  to  submit  to  arbitration  are 
not  specifically  enforcible;  and  whether  they  are  the  result  of  a 
voluntary  act  of  the  parties  or  were  embodied  in  a  contract  makes 
no  difference.* 

A  Court  of  Equity  has  jurisdiction  to  enforce  specific  performance 
where  the  acts  which  the  award  directs  to  be  done  are  such  as,  if 
prescribed  by  a  contract,  would  be  the  proper  subject  for  a  decree 
of  specific  performance,*  and  where  there  is  no  adequate  remedy 
at  law.^ 

Award  for  Payment  of  Money. — Where,  however,  the  award  is  for 
the  payment  of  money,*  or  is  of  such  a  nature  that  an  action  for 
damages  furnishes  a  complete  and  adequate  remedy,  an  action  for 
specific  performance  will  not  lie,  and  the  plaintiff  must  seek  satis- 
faction in  an  action  at  law.' 


Bristol 


Dennis,    3 

Richet,    56 

Ins.   Co. 


United   States.  —  Tobey    v. 
County,  3  Story  (U.  S.)  800. 

1.  Alabama. —  Stone    v. 
Port.  (Ala.)  231. 

California. — Holmes    v. 
Cal.  307,  38  Am.  Rep.  54. 

Georgia. — Liverpool,  etc. 
V.  Creighton,  51  Ga.  95. 

Illinois.  —  Tobey  Furniture  Co.  v. 
Rowe,  18  111.  App.  293. 

Indiana.  —  Kistler  v.  Indianapolis, 
etc.,  R.  Co.,  88  Ind.  460;  Bauer  v. 
Sampson  Lodge,  102  Ind.  262;  Su- 
preme Council  V.   Garrigus,  104  Ind. 

133- 

Maine. — Hill  v.  More,  40  Me.  515; 
Robinson  v.  Georges  Ins.  Co.,  17  Me. 
131,  35  Am.  Dec.  239. 

Michigan. — Callanan  v.  Port  Huron, 
etc.,  R.  Co.,  61  Mich.  15;  McGunn  v. 
Hanlin,  29  Mich.  480. 

New  Hampshire. — March  v.  Eastern 
R.  Co.,  40  N.  H.  548.  77  Am.  Dec. 
732;  Smith  V.  Boston,  etc.,  R.  Co.,  36 
N.  H.  458. 

New  Jersey. — Copper  v.  Wells,  i  N. 
J.  Eq.  10. 

Ohio. — Connor  v.  Drake,  i  Ohio  St. 
167. 

England. — Scott  v.  Avery,  5  H.  L. 
Cas.  811. 

2.  Burke  v.  Parke,  5  W.  Va.  122. 
Principle  on  which  Specific  Performance 

Granted. — The  specific  performance  of 
an  award  may  be  compelled  in  equity, 
on  the  principle  that  the  award  only 
ascertains  the  terms  of  a  previous  en- 
gagement between  the  parties.  Wood 
V.  Griffith,    I   Swanst.   43,  Wils.  C.  C. 

34- 

The  principle  on  which  a  decree  for 
the  specific  performance  of  an  award 
may  be  granted  is  that  such  a  decree 


is  no  more  than  the  enforcement  of  a 
contract  in  writing,  since  the  submis- 
sion is  virtually  a  contract  to  do  what 
shall  be  awarded,  and  since  there  is 
no  reason  why  it  is  not  as  much  the 
subject  of  equity  power  as  if  the  con- 
tract were  complete  without  the  inter- 
ference of  the  arbitrator.  Jones  v. 
Boston  Mill  Corp.,  4  Pick.  (Mass.)  507. 
"  On  no  just  ground  can  the  case  of 
an  award  to  convey,  made  upon  a 
written  submission,  be  distinguished 
from  an  '  agreement '  to  convey.  The 
same  moral  obligation  to  convey,  if 
the  award  was  fairly  made,  would 
seem  to  rest  upon  the  defendant  in  the 
one  case  as  in  the  other,  and  good 
faith  would  require  that  he  should 
carry  into  effect  and  perform  faith- 
fully that  which  he  had  undertaken  to 
perform  in  the  one  case  as  well  as  in 
the  other.  And  if  he  has  not  acqui- 
esced in  an  award  fairly  made,  by 
judges  of  his  own  choosing,  in  good 
conscience,  he  ought  to  acquiesce,  and 
ought  to  convey,  if  there  be  no  equi- 
table objections  to  its  execution." 
Brown  v.  Burkenmeyer,  9  Dana  (Ky.) 
163. 

3.  Smith  V.  Smith,  4  Rand.  (Va.)  95; 
Smallwood  v.  Mercer,  i  Wash.  (Va.) 
290;  Pawling  V.  Jackman,  Litt.  Sel. 
Cas.  (Ky.)  i;  Jones  v.  Blalock,  31  Ala. 
180. 

4.  Hall  V.  Hardy,  3  P.  Wms.  190; 
Jones  V.  Boston  Mill  Corp.,  4  Pick. 
(Mass.)  512;  Memphis,  etc.,  R.  Co.  v. 
Scruggs,  50  Miss.  284;  Story  v.  Nor- 
wich, etc.,  R.  Co.,  24  Conn.  94;  Tur- 
pin  V.  Banton,  Hard.  (Ky.)32o;  Wood 
V.  Shepherd,  2  Patt.  &  H.  (Va.)442. 

5.  Burke  v.  Parke,  5  W.  Va.  122. 
Although  equity  will  not  compel  the 
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Award  Concerning  Land. — The  most  usual  case  in  which  equity 
decrees  specific  performance  of  an  award  is  where  the  award 
directs  the  performance  of  some  act  in  regard  to  land,  as  the  exe- 
cution of  a  conveyance  or  release  thereof.* 

Other  Awards.— But  the  right  to  maintain  a  bill  for  specific  per- 
formance of  an  award  is  not  confined  exclusively  to  the  cases 
mentioned.* 


specific  performance  of  an  award, 
when  the  damages  resulting  from  the 
failure  to  perform  are  capable  of  be- 
ing exactly  measured  and  complete 
redress  is  afforded  at  law,  yet  it  is  not 
enough  to  bar  the  interference  of 
equity  that  the  party  may  successfully 
maintain  an  action  at  law  upon  the 
award;  he  must  be  able  to  obtain  by 
a  verdict  all  that  it  was  the  object  of 
the  award  to  give  him.  Kirksey  v. 
Fike,  27  Ala.  383;  Whitney  v.  Stone, 
23Cal.  275. 

Contract  for  Personalty. — Equity  will 
not  decree  specific  performance  of  a 
contract  in  regard  to  personal  prop- 
erty where  the  bill  does  not  allege 
that  defendant  is  insolvent,  or  that 
the  property  is  of  a  peculiar  value. 
Collins  V.  Karatopsky,  36  Ark.  316. 

1.  Caldwell  v.  Dickinson,  13  Gray 
(Mass.)  365;  Hodges  v.  Saunders,  17 
Pick.  (Mass.)  470;  Jones  v.  Boston 
Mill  Corp.,  4  Pick.  (Mass.)  507;  Penni- 
man  v.  Rodman,  13  Met.  (Mass.)  382; 
Davis  V.  Havard,  15  S.  &  R.  (Pa.)  169; 
Pawling  V.  Jackman,  Litt.  Sel.  Cas. 
(Ky. )  i;  Brown  v.  Burkenmeyer,  9 
Dana  (Ky.)  161;  Webb  v.  Zeller,  70 
Ind.  40S;  Akely  v.  Akely,  16  Vt.  450; 
McNeil  V.  Magee,  5  Mason  (U.  S.) 
244;  Smallwood  v.  Mercer,  i  Wash. 
(Va.)  290;  Memphis,  etc.,  R.  Co.  v. 
Scruggs,  50  Miss.  285;  Hall  v.  Hardy, 
3  P.  Wms.  1S9;  Blundell  v.  Brettargh, 
17  Ves.  241. 

Illustrations. — A  bill  in  equity  lies  to 
compel  the  execution  of  a  deed  of  land 
ascertained  by  an  award  of  arbitra- 
tors, chosen  by  the  parties  to  settle 
the  boundary  lines  between  their  ad- 
joining lands,  to  belong  to  plaintiff. 
Caldwell  v.  Dickinson,  13  Gray 
(Mass.)  365. 

A  court  of  equity  will  decree  spe- 
cific performance  of  an  award  under  a 
submission  to  arbitration  of  questions 
relating  to  the  partition  of  lands. 
Whitney  v.  Stone,  23  Cal.  275. 

Award  for  Sale  of  Land  and  Payment  of 
Honey. — The  mere  fact  that  the  spe- 
cific enforcement  of  an  award  concern- 


ing real  estate,  or  of  any  agreement 
for  the  purchase  or  sale  of  real  estate, 
involves  the  enforcement  of  an  award 
to  pay  money,  does  not  oust  a  court 
of  equity  of  jurisdiction.  Memphis, 
etc.,  R.  Co.  V.  Scruggs,  50  Miss.  292. 

Parties  to  an  action  on  a  mortgage 
agreed  in  writing  to  submit  the  action 
and  other  demands  between  them,  in- 
cluding claims  by  and  against  each 
other  for  the  payment  of  money,  to 
persons  named,  and  by  agreement  to 
perform  their  award;  and  the  arbitra- 
tors awarded  that  one  party  should 
convey  to  the  other  the  mortgaged 
premises,  and  that  the  other  should 
pay  certain  sums  of  money,  and  that 
certain  personal  property  should  be 
divided  between  them.  On  a  bill 
by  the  party  to  whom  the  convej'ance 
was  to  be  made  seeking  specific  per- 
formance, the  court  strongly  intimated 
that  the  awards  for  the  conveyance 
of  land  can  be  specifically  enforced, 
and  said,  "  Under  such  circumstances 
if  there  were  no  other  difficulties  in 
the  way,  we  might  well  be  expected 
to  hesitate  to  proceed  in  this  case." 
It  was  decided,  though,  on  other 
grounds  that  the  bill  could  not  be 
maintained.  Bubier  z/.  Bubier,  24Me. 
44. 

2.  Thus  in  Story  z/.  Norwich,  etc.,  R. 
Co.,  24  Conn.  94,  it  is  said  that  if  an 
award  provides  a  party  to  it  with  a 
specific  remedy  appropriate  to  the 
subject-matter,  or  prescribes  the  exe- 
cution of  a  specific  act  other  than  the 
payment  of  money,  equity  will  enforce 
the  specific  execution  of  the  award  as 
readily  as  it  would  the  performance 
of  an  agreement. 

In  Blundell  v.  Brettargh,  17  Ves. 
241,  and  Hall  v.  Hardy,  3  P.  Wms. 
i8g,  it  is  held  that,  the  terms  of  an 
agreement  to  be  ascertained  by  an 
award  being  so  ascertained,  it  shall 
be  specifically  performed,  if  anything 
is  to  be  done  in  specie. 

Award  for  Division  of  Personalty. — An 
action  may  be  maintained  in  equity  to 
enforce  specific  execution  of  an  award 
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Acquiescence  in  Award  Unnecessary. — To  give  a  court  jurisdiction  of  a 
bill  to  enforce  specific  performance  of  an  award  it  is  not  neces- 
sary that  the  parties  should  have  acquiesced  in  the  award  or  subse- 
quently agreed  to  its  execution.* 

2.  Time  to  Institute  Suit. — A  court  of  equity  will  not  interfere 
to  decree  a  specific  performance  of  an  award  where  the  party  seek- 
ing it  has  been  guilty  of  gross  laches  or  long  voluntary  delay,  and 
where  there  has  been  a  material  change  of  circumstances  in  the 
meantime.  If  it  appear  that  the  voluntary  delay  on  the  part  of 
the  party  seeking  specific  performance  has  been  very  injurious  to 
the  other  party,  so  that  it  would  be  inequitable  to  decree  specific 
performance,  that  alone  is  sufficient  to  induce  the  court  to  with- 
hold its  aid.* 

3.  The  Bill — a.  Parties. — To  a  bill  to  specifically  enforce  an 
award  it  would  seem  that  the  arbitrator  is  not  a  proper  party  unless 
he  is  charged  in  the  bill  with  the  commission  of  some  fraud. ^ 

b.  Allegations. — It  is  necessary  for  a  party  seeking  to  enforce 
specific  performance  to  allege  performance  or  a  readiness  on  his 
part  to  perform.* 


directing  an  equal  division  of  shares 
among  the  parties  to  the  submission. 
Smith  V.  Smith,  4  Rand.  (Va.)  95. 

Enforcing  Manner  of  Laying  Track 
across  Bight  of  Way. — The  award  as  to 
the  manner  in  which  one  railroad 
company  shall  lay  its  track  across  an- 
other railroad  company's  right  of  way 
may  be  enforced  by  suit  for  specific 
performance.  Chicago,  etc.,  R.  Co. 
V.  Kansas  City,  etc.,  R.  Co.,  no  Mo. 
510. 

Division  of  Partnership  Property. — A 
bill  may  be  maintained  by  one  partner 
to  enforce  specific  performance  by  his 
copartner  of  an  award  for  an  equal 
division  of  the  property  and  accounts 
belonging  to  the  partnership.  Kirksey 
V.  Fike,  27  Ala.  383. 

1.  Jones  V.  Boston  Mill  Corp.,  4 
Pick.  (Mass.)  507;  Akely  v.  Akely,  16 
Vt.  450.  But  see  Thompson  v.  Noel,  i 
Atk.  62. 

"  In  the  case  of  M'Cullough  v.  My- 
ers," Hard.  (Ky.)  206,  it  was  contended 
that  a  court  of  equity  could  not  in  any 
case  "decree  the  specific  performance 
of  an  award,  unless  the  party  against 
whom  the  award  was,  after  knowing 
what  had  been  awarded,  should  have 
promised  to  perform  it;  and  of  that 
opinion  was  the  court,  who,  on  that 
ground,  reversed  the  decree  of  the  in- 
ferior court,  and  directed  the  com- 
plainant's bill  to  be  dismissed;  but 
considerable      dissatisfaction      being 


produced  by  the  decision  among 
members  of  the  bar  not  employed  in 
the  cause, and  the  court  feeling  that  the 
cause  did  not  require  them  to  decide 
that  point,  as  the  award  itself  was 
clearly  void,  withdrew  the  written 
opinion  delivered,  and  substituted  in 
lieu  of  it  the  one  reported."  Pawling 
V.  Jackman,  Litt.  Sel.Cas.(Ky.)2,  note. 

2.  McNeil  v.  Magee,  5  Mason  (U. 
S.)  244. 

Illustration. — Thus  a  delay  of  over 
three  years  in  filing  a  bill  for  specific 
performance  was  held  sufficient  to 
prevent  the  court  from  making  a 
decree  in  accordance  with  the  prayer 
of  the  bill.  Eads  v.  Williams,  4  De 
G.,  M.  &  G.  674,  I  Jur.,  N.  S.  193,  24 
L.  J.  Ch.  531- 

3.  Stewart  v.  East  India  Co.,  2 
Vern.  380;  Mitf.  Eq.  PI.  by  Jeremy  160, 
161;  Cooper  Eq.  Pldg.  178;  Story  Eq. 
Pldg.  (loth  ed.)  >;§  231,  232. 

4.  McNeil  v.  Magee,  5  Mason  (U. 
S.)  256;  Colson  V.  Thompson,  2  Wheat. 
(U.  S.)  336. . 

A  bill  which  makes  out  a  case  for 
specific  performance  of  an  award,  but 
which  does  not  pray  for  general  or 
special  relief,  is  sufficient,  if  no  objec- 
tion is  taken  by  the  defendant  and  he 
answers  generally  the  allegations  of 
the  bill  and  submits  himself  to  the 
decree  of  the  court  on  the  merits  of 
the  complaint.  Smith  v.  Smith,  4 
Rand.  (Va.)  95. 
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4.  Demurrer. — A  bill  to  enforce  specific  performance  of  an 
award  is  demurrable  if  the  award  as  set  out  in  the  bill  is  bad  on 
its  face  ;  *  or  if  the  award  directs  something  illegal,  which  does  not 
vitiate  the  whole  of  it,  the  bill  will  be  demurrable  so  far  as  it  seeks 
the  enforcement  of  the  illegal  part  of  the  award.* 

IV.  Actions  to  Set  Aside  Award — 1.  Jurisdiction — Fraud  and  Mis- 
take of  Arbitrator  of  Party. — In  most  jurisdictions,^  except  where 
changes  have  been  effected  by  statutory  enactments,*  courts  of 


1.  Hopcraft  v.  Hickman,  2  Sim.  & 
Stu.  130. 

2.  Bishop  V.  Bishop,  i   Rep.  in  Ch. 

75- 

3.  California. — Muldrout  v.  Norris, 
2  Cal.  74. 

Connecticut. — Bridgeport  v.  Eisen- 
man,  47  Conn.  37;  Bulkley  v.  Stewart, 
I  Day  (Conn.)  130. 

Georgia. — Tyler  v.  Stephens,  7  Ga. 
278. 

Minnesota.  —  Daniels  v.  Willis,  7 
Minn.  374;  Dewey  v.  Leonard,  14  Minn. 

153- 

N'ezu   Hampshire. — Rand  v.  Reding- 

ton,  13  N.  H.  72;  Tracy  v.  Herrick,  25 

N.  H.  381. 

New  York. — Underbill  v.  Van  Cort- 
landt,  2  Johns.  Ch.  (N.Y.)366;  Emmet 
V.  Hoyt,  17  Wend.  (N.  Y.)  410;  Bar- 
low V.  Todd,  3  Johns.  (N.  Y.)  367; 
Newland  v.  Douglass,  2  Johns.  (N.  Y.) 
62;  Smith  V.  Cooley,  5  Daly  (N.  Y.) 
409;  Herrick  v.  Blair,  i  Johns.  Ch. 
(N.  Y.)  loi. 

Tennessee. — Hardeman  v.  Burge,  10 
Yerg.  (Tenn.)  202. 

Vermont. — Emerson  v.  Udall,  13  Vt. 
477- 

West  Virginia. — Wheeling  Gas  Co. 
V.  Wheeling,  5  W.  Va.  448;  Dickin- 
son V.  Chesapeake,  etc.,  R.  Co.,  7  W. 
Va.  390;  Fluharty  v.  Beatty,  22  W.Va. 
698. 

United  States. — Frick  v.   Christian, 

1  Fed.  Rep.  250;  Hartford  F.  Ins.  Co. 
V.  Bonner  Mercantile  Co.,  44  Fed. 
Rep.  151,  56  Fed.  Rep.  378. 

England. — Lonsdale  v.  Littledale,  2 
Ves.  Jr.  452;  Ives  v.  Metcalfe,  i  Atk. 
63;  Lingood  v.  Eade,  2  Atk.  504; 
Greenhill  v.  Church,  3  Rep.  in  Ch.  89; 
Tittenson  v.  Peat,  3  Atk.  529;  Ridout 
V.  Payne,  3  Atk.  486;  Anderson  v. 
Darcy,  18  Ves.  447;  Braddick  v. 
Thompson,  8  East  344;  Clapham  v. 
Higham,  i  Bing.  87;  Porter  z/.  Pitman, 

2  D.  &  R.  266;  Chicot  V.  Lequesne,  2 
Ves.  315;  Aston  v.  George,  2  B.  &  Aid. 
395. 


The  Circuit  Court  as  a  court  of  equity 
has  jurisdiction  of  an  action  to  set 
aside  for  gross  error  in  computation 
by  the  arbitrators  an  award  of  arbi- 
trators chosen  to  make  a  division  of 
assets  between  two  distinct  townships. 
Algona  Dist.  Tp.  v.  Letts  Creek  Dist. 
Tp. ,  54  Iowa  286. 

Federal  Courts  —  Jurisdictional 
Amount. — Where  parties  who  had  in- 
sured property  subsequently  injured 
submitted  jointly  to  arbitrators,  and 
after  the  award  was  made  joined  in  a 
bill  to  set  it  aside,  the  fact  that  the  lia- 
bility of  some  of  them  under  the  award 
was  less  than  two  thousand  dollars  was 
not  ground  to  dismiss  the  bill  as  to 
them,  since  the  amount  in  controversy 
was  the  amount  of  the  award  in  toto. 
Hartford  F.  Ins.  Co.  v.  Bonner  Mer- 
cantile Co.,  56  Fed.  Rep.  378. 

Exceptions — Massachusetts. — In  Bean 
V.  Farnam,  6  Pick.  (Mass.)  273,  the 
court  says:  "  As  our  chancery  powers 
do  not  authorize  us  to  vacate  or  cor- 
rect an  award,  there  would  be  a  fail- 
ure of  justice  if  the  merits  of  an 
award  might  not  in  some  cases  be  re- 
examined. In  cases  therefore  of  cor- 
ruption in  the  arbitrators,  or  where 
they  exceed  their  authority,  or  there 
are  gross  errors  or  mistakes  in  the 
award,  relief  may  be  granted,  under 
our  system  of  jurisprudence,  by  allow- 
ing the  defendant  to  plead  the  matter 
in  an  action  on  the  award."  See  also 
Mickles  v.  Thayer,  14  Allen  (Mass.) 
114. 

For  further  exceptions- see  subdivi- 
sion Misconduct  or  Mistake  of  Arbi- 
trators and  notes,  and  subdivision 
Fraud  or  Misconduct  of  Successful  Party 
and  notes,  under  title  I.,  section  6. 

4.  See  subdivision  Misconduct  or 
Mistake  of  Arbitrators  2.nA  notes,  and 
subdivision  Fraud  or  Misconduct  of 
Successful  Party  and  notes,  under  title 
I.,  section  6,  for  statutory  changes  in 
America. 

England. — Where  an  award  is  made 
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equity  have  jurisdiction  to  set  aside  an  award  for  fraud,  miscon- 
duct, or  mistake  of  arbitrators,  or  for  fraud  or  misconduct  of  the 
successful  party  to  the  arbitration,  the  old  common-law  rule  being 
that  such  matters  were  not  available  for  impeaching  the  award  in 
an  action  at  law,  and  that  the  only  remedy  for  the  party  aggrieved 
was  by  assailing  the  award  in  equity.* 

Excess  of  Authority. — Equity  also  has  jurisdiction  of  an  action  to 
set  aside  an  award  on  the  ground  that  the  arbitrators  exceeded 
their  authority,  and  that  the  award  is  uncertain  and  inconclusive.* 

«.  Time  to  Bring  Suit. — A  delay  of  five  months  after  the  signing 
of  an  award  before  suing  to  set  it  aside  is  not  so  unreasonable  as 
to  bar  the  right  of  a  party  to  bring  action  to  set  aside  the  award, 
where  no  acts  of  any  kind  were  done  after  the  date  of  the  award 
and  before  the  filing  of  the  bill  which  affected  either  party  or 
changed  their  relative  situations.* 

3.  The  Bill — a.  PARTIES — Plaintiffs. — Where  several  parties,  hav- 
ing a  common  interest  in  a  matter  in  dispute,  join  in  a  submission 
thereof  to  arbitration,  and  a  single  award  is  made,  they  may  join 
in  bringing  a  bill  to  set  it  aside,  since  they  have  a  common  interest 
in  the  suit.* 

Defendants. — Usually,  in  an  action  to  set  aside  an  award,  the  ar- 
bitrators are  not  necessary  parties  defendant  to  the  bill.*  If,  how- 
ever, the  bill  charges  fraud  on  the  part  of  the  arbitrators,  they 
may  be  joined  as  defendants.® 

b.  Allegations. — A  bill  to  set  aside  an  award  should  state 
the  facts  on  which  the  right  to  set  aside  the  award  is  based  ;  mere 
general  allegations  are  insufficient.'''  Thus  a  bill  to  set  aside  an 
award  for  partiality  or  incompetency,  fraud  or  mistake  of  the  arbi- 
trators should  specifically  aver  the  facts  in  which  the  objection 
to  the  award  consists.* 

in  consequence  of  a  submission  under  Bonner  Mercantile  Co.,  44  Fed.  Rep. 

the  statute  of  9  &  10  Wm.  III.,  c.  15,  a  151- 

bill  to  set  aside  the  award  cannot  be  6.   Story's  Eq,  PL,  §  232;  Lonsdale 

sustained,  even  though  it  charge  fraud  v.  Littledale,  2  Ves.  Jr.  451;  Chicot  v. 

and  corruption  in  the  arbitrator.   Daw-  Lequesne,  2  Ves.  315;  Stewart  v.  East 

son  V.  Sadler.  2  L.  J.  Ch.  172.  India  Co.,  2  Vern.  380. 

1.  Sumter  v.  Life,  Dick  474;  Veale  7.  Tittenson  v.  Peat,  3  Atk.  529; 
V  Warner,  i  Saund.  327  a,  note  3;  Routh  v.  Peach,  2  Anstr.  519;  Hart  v. 
Dick  V.  Milligan,  2  Ves.  Jr.  23;  Wills  Kennedy,  47  N.  J.  Eq.  51.  See  also 
V.  MacCarmick,  2  Wils.  148;  Riddell  Bowden  v.  Crow,  2  Tex.  Civ.  App. 
V.    Sutton,    5   Bing.    200;   Southard  v.  594- 

Steele,  3  T.  B.  Mon.  (Ky.)  438;  Mays-  8.   Overby  v.  Thrasher,  47  Ga.   10; 

ville,  etc.,  Turnpike  Road  Co.  v.  Wa-  Hartford  F.  Ins.  Co.  v.  Bonner  Mer- 

ters,'6  Dana  (Ky.)  65.  cantile  Co.,  44  Fed.  Rep.  156;  Hart  v. 

2.  Leslie  v.  Leslie,  50  N.  J.  Eq.  I55-  Kennedy,  47  N.  J.    Eq.    51-     See  also 

3.  Baltimore,  etc.,  R.  Co.  v.  Canton  Phillips  v.  Phillips,  81  Ky.  147;  Bow- 
Co.,  70  Md.  405.  den  v.  Crow,  2  Tex.  Civ.  App.  591. 

4.  Hartford  F.  Ins.  Co.  v.  Bonner  A  cross-bill  charging  arbitrators  with 
Mercantile  Co.,  44  Fed.  Rep.  151.  incompetency  and  partiality,  but  which 

6.  Knowlton  v.  Mickles,  29  Barb,  does  not  allege  in  what  the  incompe- 
(N.  Y.)  469;  Stewart  7/.  East  India  Co.,  tency  consists,  but  merely  alleges 
2  Vern.  380;   Hartford  F.  Ins.  Co.  v.     that  the  party  impeaching  the  award 
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Where  it  is  desired  to  set  aside  the  award  on  the  ground  that  it 
is  against  the  evidence,  all  the  evidence  should  be  set  forth,  and 
in  addition  thereto  it  should  be  alleged  that  it  is  all  the  evidence.* 

4.  Demurrer. — A  demurrer  to  a  bill  to  set  aside  an  award  will  lie 
where  the  grounds  on  which  it  is  sought  to  set  aside  the  award  are 
such  as  a  court  of  equity  cannot  consider  ;*  but  it  will  not  lie  to  a 
bill  to  set  aside  an  award  for  fraud  on  the  part  of  the  arbitrator  on 
the  ground  that  the  parties  have  proceeded  at  law,  and  that  there 
would  be  a  remedy  in  a  court  of  law.^ 

Where  it  is  sought  to  set  aside  an  award  for  mistakes  of  fact  by 
the  arbitrators,  a  demurrer  to  the  bill  will  not  be  sustained  if  it 
appears  that  the  mistakes  on  which  the  demand  for  relief  was  based 
w^ere  not  called  to  the  arbitrators'  attention,  and  that  if  the  actual 
facts  had  been  known  to  the  arbitrators  the  award  would  have 
been  for  a  larger  amount.'* 

V.  AwAED  AS  Defense  to  Equitable  Action — 1.  In  General. — An 
award  may  be  pleaded  as  a  defense  to  a  bill  in  equity  to  set  aside 
the  award, ^  or  to  a  bill  for  an  accounting  by  alleging  that  the 

has  no  knowledge  or  information  re- 
specting the  qualifications  of  the  ar- 
bitrators— and  therefore  charges  that 
they  are  not  persons  of  the  character 
and  qualifications  required  by  the  ar- 
bitration— is  manifestly  insuflScient. 
Hart  V.  Kennedy,  47  N.  J.  Eq.  51. 

A  cross-bill  to  set  aside  for  partiality 
of  arbitrators  an  award  requiring  de- 
fendant to  lower  a  certain  dam  is  in- 
sufficient where  it  merely  alleges  that 
one  of  the  arbitrators,  during  the  prog- 
ress of  the  arbitration,  made  a  re- 
mark to  one  person  that  the  dam  must 
be  lowered,  and  to  another  that  the 
third  arbitrator  was  under  his  influ- 
ence and  would  do  whatever  he 
wanted  him  to.  Hart  v.  Kennedy,  47 
N.  J.  Eq.  51. 

Evidence. — In  a  proceeding  to  set 
aside  an  award  it  cannot  be  shown 
that  one  of  the  arbitrators  was  guilty 
of  misconduct  in  that  he  accepted  the 
hospitality  of  a  party  to  the  arbitra- 
tion, where  the  bill  did  not  allege 
such  facts  as  a  ground  for  setting 
aside  the  award.  Hartford  F.  Ins. 
Co.  V.  Bonner  Mercantile  Co.,  56  Fed. 
Rep.  380.  • 

1.  Overby  v.  Thrasher,  47  Ga.  10; 
Anderson  v.  Taylor,  41  Ga.  16;  Tom- 
linson  v.  Hardwick,  41  Ga.  547. 

2.  Pitcher  v.  Rigby,  g  Price  83. 

3.  Lonsdale  v.  Littledale,  2  Ves.  Jr. 
453,  in  which  the  court  says:  "That 
proceeding  under  the  authority  of  the 
court  of  law  may  be  perfectly  incom- 
petent, for  that  which  would  subvert 
the  award  may  arise  out  of  the  answers 


inequity.  There  is  a  great  difference 
between  compelling  that  discovery  in 
answer  to  pointed  interrogatories  and 
affidavits  at  law.  There  you  cannot 
press  them  to  make  a  full  answer." 
See  also  Padley  v.  Lincoln  Water 
Works  Co.,  2  M.  &  G.  68. 

4.  Frick  v.  Christian  County,  i  Fed. 
Rep.  250. 

5.  Brown  v.  Brown,  2  Ch.  Cas.  140; 
Allardes  v.  Campbell,  Bunb.  265; 
Anonymous,  3  Atk.  644. 

Award  Made  after  Bill  Filed.  —  It 
would  seem  that  an  award  made  after 
a  bill  was  filed  could  not  be  made 
available  by  plea  as  a  defense.  See 
Rowe  V.  Wood,  i  J.  &  W.  315,  and  Dry- 
den  V.  Robinson,  2  Sim.  &  Stu.  529,  the 
syllabus  of  which  latter  is  incorrect. 

Agreement  to  Arbitrate.  —  A  mere 
agreement  to  arbitrate  can  no  more  be 
pleaded  in  bar  to  a  bill  in  equity  than 
it  can  be  availed  of  as  a  defense  in  an 
action  at  law.  Street  v.  Rigby,  6  Ves. 
815;  Wood  V.  Copper  Miner's  Co.,  25 
L.  J.  C.  P.  166. 

An  agreement  to  submit  the  affairs 
of  a  partnership  to  arbitration,  and 
that  the  submission  shall  be  made  a 
rule  of  a  court  of  common  law,  cannot 
be  pleaded  in  bar  to  a.  suit  in  equity 
seeking  discovery,  complaining  of  the 
plaintiff  being  sued  in  actions,  and 
praying  for  a  receiver,  although  be- 
fore the  bill  was  filed  arbitrators  were 
appointed,  and  since  the  bill  was  filed 
the  submission  has  been  made  a  rule 
of  the  court.  Cooke  v.  Cooke,  L.  R. , 
4  Eq.  77,  30  L.  J.  Ch.  480,  15  W.  R.  981. 
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matter  in  question  was  comprehended  in  it.*  So  the  award  may 
also  be  pleaded  as  a  bar  to  a  bill  to  foreclose  a  mortgage.* 

2.  How  Taken  Advantage  of. — A  plea  of  an  award  alone  to  a  bill 
to  set  aside  the  award  for  corruption  or  mistake  of  the  arbitra- 
tor,^ or  fraud  on  the  part  of  the  successful  party  to  the  arbitra- 
tion, should  contain  a  denial  of  the  fraud,  corruption,  or  mistake 
charged,  and  be  supported  by  an  answer  also  denying  the  fraud, 
corruption,  or  mistake.* 

Unnecessary  to  Plead  Award. — But  it  has  been  held  that,  on  a  bill 
filed  to  set  aside  an  award,  the  defendant  may  rely  on  the  award 
without  pleading  it.*  ^ 

Plea  of  Arbitrators. — Where  arbitrators  are  made  parties  to  a  bill 
to  set  aside  their  award  on  the  ground  that  they  were  corrupt  and 
partial  they  may  plead  their  award  to  the  bill ;  but  the  plea  must 
contain  an  averment  denying  the  fraud  and  corruption  charged, 
and  be  supported  by  an  answer  also  denying  the  charges  of  the 
bill.« 


Subject-matter  of  Action  within  Sub- 
mission.— An  award  cannot  be  pleaded 
as  a  defense  to  an  action  unless  the 
subject-matter  of  the  action  is  clearly 
within  the  submission  to  arbitration. 
Suydam  v.  Johnson,  i6  N.  J.  Eq.  112. 

1.  Burton  v.  Ellington,  3  Bro.  C.  C. 
196;  Farrington  v.  Chute,  i  Vern.  72. 

On  a  bill  for  account  after  plea  of 
award  on  the  ground  of  matters  stated 
not  to  have  been  comprehended  in  it, 
it  must  clearly  appear  that  the  award 
was  not  final,  or  that  a  plea  of  award 
will  be  deemed  good.  Routh  v.  Peach, 
3  Anstr.  637. 

2.  See  Merritt  v.  Merritt,  11  111.  565. 

3.  Evans  v.  Harris,  2  Ves.  &  B.  364; 
Butcher  w.  Cole,  i  Anstr.  95. 

Statutory  Submission — Exceptions. — 
If,  however,  the  submission  is  under 
the  statute,  a  plea  of  an  award  is  suffi- 
cient without  averments  in  the  plea, 
or  an  answer  in  support  of  the  plea 
denying  the  charges  impeaching  the 
award.  Yates  v.  Baynard,  C.  P.  C. 
490. 

Where  a  bill  for  an  account  alleged 
that  matters  in  question  had  been 
submitted  to  arbitration  and  that  a 
pretended  award  had  been  made,  but 
charged  circumstances  to  invalidate 
the  award,  a  plea  of  submission  under 
the  statute  and  an  award  made  in 
consequence  of  it  present  a  good  de- 
fense to  the  bill.  Yates  v.  Bainard, 
4L.  J.  Ch.  6x. 

Exceptions  other  than  Statutory. — 
Where    a  bill    charges    an   award   to 


have  been  obtained  corruptly,  the  plea 
should  merely  set  up  the  award,  and 
should  not  contain  averments  denying 
the  charge  of  corruption.  The  an- 
swer supporting  the  plea  should  con- 
tain the  denial  of  those  charges,  and 
the  plea  would  be  overruled  by  the 
answer.  Pope  v.  Bish,  i  Anstr.  59, 
criticised  and  disapproved  in  Bayley 
V.  Adams,  6  Ves.  586. 

4.  Gartside  v.  Gartside,  2  Anstr.  735; 
Allardes  v.  Campbell,  Bunb.  265.  But 
see  Edmundson  v.  Hartley,  i  Anstr.  97, 
in  which  it  is  held  that  an  award  im- 
peached in  the  bill  must  be  pleaded 
nakedly. 

5.  Tyler  v.  Stephens,  7  Ga.  278,  in 
which  it  is  said:  "  The  plaintiff  in 
error  insists  that  the  defendant  cannot 
avail  himself  of  the  submission  and 
award  in  defense  but  by  his  plea  or 
cross-bill.  How  can  this  be  so  when  the 
complaint  sets  out  the  submission  and 
award  and  charges  that  they  are 
void  ?  The  answer  sets  up  the  award 
in  defense,  it  being  responsive  to  the 
bill.  Both  the  bill  and  answer  put  it 
in  issue." 

6.  Lingwood  v.  Croucher,  2  Atk. 
395;  Rybott  z'.  Barren,  2  Eden  137. 

If  parties  agree  to  make  the  sub- 
mission to  an  award  a  rule  of  the 
court  and  to  be  restrained  from  bring- 
ing a  bill  in  equity,  the  arbitrators 
may,  though  the  award  is  defective, 
plead  it  in  bar  of  a  bill  to  set  aside  the 
award  for  fraud  on  their  part.  Lin- 
good  V.  Croucher,  2  Atk.  395. 
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Befinitions. 


d.  Delay  of  Trial,  204. 

e.  Sickness  or  Extradition  Proceedings,  205. 
f.  On  Appeal  from  Conviction,  206. 

4.  Examining  the  Evidence,  208. 

5.  Amount  of  Bail,  213. 

6.  Money  as  Bail,  215. 

7.  Qualifications  of  Bail,  215. 

8.  Recognizance,  216. 

a.  Form  and  Validity,  216. 

(i)  In  General,  216. 

(2)  Condition  and  Penalty,  2l8. 

(3)  Appearance,  219. 

(4)  C)ffense  Charged,  221. 

(5)  Amount,  225. 

(6)  Name  of  Accused,  226. 

b.  Execution,  226. 

c.  Construction,  230. 
^.  Amendment,  231. 

^.  (y  Prosecutor  and  Witnesses,  231. 
y.    Ti:;  A>^/>  the  Peace,  231. 
^.  0«  Appeal,  232. 

9.  Forfeiture,  234. 

«.  Power,  i-ifif. 

b.  Grounds,  235. 

r.  Proceedings,  237. 

^.  Enforcetnent,  238. 

^.  Remission  and  Discharge,  241, 

10.  Surrender,  244. 

11.  Obligations  of  the  Accused,  li^d. 

I.  In  Civil  Cases— 1.  Definitions— Ban.  —  In  civil  actions  the 
term  bail  is  usually  applied  to  those  persons  who  become  sureties 
or  bind  themselves  either  to  satisfy  the  plaintiff  of  his  debt 
and  costs  or  to  surrender  the  defendant  into  custody,  provided 
judgment  be  against  defendant  in  the  action  and  he  fails  to  satisfy 
it.*  The  term  is  also  sometimes  applied  to  the  security  or 
undertaking  given  by  the  sureties.* 

•Common  and  Special  Bail. — Bail  was  formerly  divided  into  two  kinds : 
viz.,  bail  to  the  sheriff,  called  also  common  bail,  or  bail  below  ;  and 
bail  to  the  action,  known  also  as  special  bail,  or  bail  above.^  The 
distinction  between  these  two  classes  of  bail  still  exists  in  some 
jurisdictions.*  Common  bail,  or  bail  to  the  sheriff,  was  given 
merely  to  secure  the  appearance  of  the  defendant,  and  was  so  con- 
ditioned ;  *  while  special  bail,  or  bail  to  the  action,  was  given  to 
secure  satisfaction  by  the  defendant  of  any  judgment  that  might 
be  obtained  in  the  action,  and  was  so  conditioned.® 

1.   Bouvier  Law  Diet.;  Abbott  Law        6.   Rapalje  Law  Diet. ;  Wharton  Law 


Diet. 

2.  Rapalje  Law  Diet. 

3.  Abbott  Law  Diet. ;  3  Blackstone 
Com.  290. 

4.  Rapalje  Law  Diet. 

6.  Wharton  Law  Lexicon;  3  Black- 
stone  Com.  290. 


Lexicon. 

Special  Bail,  or  bail  above,  are  per- 
sons who  undertake  jointly  and  sever- 
allythat  if  the  defendant  becondemned 
in  the  action  he  shall  either  satisfy  the 
costs  and  condemnation  or  render  him- 
self into  custody,  or  that  they  will  do 
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Eight  to  Give. 


Bail  Bond. — The  instrument  containing  the  obligation  of  bail  to 
the  sheriff  was  called  a  bail  bond.* 

Becognizance. — The  instrument  containing  the  obligation  of  spe- 
cial bail,  or  bail  to  the  action,  is  usually  called  a  recognizance.* 

Bail-piece. — When  special  bail  is  put  in,  the  bail  are  given  a 
certificate  or  memorandum  of  the  fact,  which  is  called  a  bail- 
piece.^ 

2.  Right  to  Give  Bail. — In  all  cases  the  defendant  has  a  right  to 
give  bail  and  be  released  thereon,  when  arrested  in  a  civil  action, 
when  the  bail  offered  by  him  is  proper  and  sufficient.*  The 
sheriff  is  bound  to  accept  proper  bail  when  offered,  and  is  liable 
for  his  failure  to  do  so.* 


so  for  him.     3  Blackstone  Com.   291; 
I  Arch.  Pr.  102. 

1.  Bouvier's  Law  Diet. 

A  Bail  Bond  is  a  written  undertaking 
or  obligation  given  to  the  sheriff,  and 
conditioned  for  the  appearance  of  the 
defendant  at  the  time  and  place  speci- 
fied in  the  writ,  i  Tidd's  Pr.  224,  225; 
3  Blackstone  Com.  290. 

2.  Recognizance  (in  civil  cases)  is 
an  obligation  entered  into  by  bail,  con- 
ditioned for  the  payment  of  the  debt, 
interest,  and  costs  recovered  by  the 
plaintiff,  under  certain  contingencies. 
It  differs  from  a  bail  bond  in  that  its 
object  is  to  secure  the  presence  of  the 
defendant,  to  perform  or  suffer  the 
judgment  of  the  court;  while  the  bail 
bond  is  merely  for  the  purpose  of  se- 
curing the  appearance  of  defendant  in 
court  and  for  the  protection  of  the 
sheriff  in  not  strictly  enforcing  the 
writ.     Bouvier's  Law  Diet. 

3.  Bouvier's  Law  Diet. 

A  Bail-piece  is  merely  the  title  of  a 
slip  of  parchment  in  which  the  recog- 
nizance or  special  bail  is  transmitted 
to  the  court.     3  Blackstone  Com.  291. 

The  bail-piece  given  on  putting  in 
special  bail  is  a  written  memorandum 
stating  the  undertaking  entered  into 
by  special  bail,  signed  by  them,  and 
duly  acknowledged  before  an  officer 
authorized  by  law  to  take  the  acknowl- 
edgment thereof,  i  Tidd's.  Pr.  62; 
Green  v.  Ovington,  16  Johns.  (N.  Y.) 

55. 

Waiver  of. — The  giving  of  a  bail- 
piece  is  waived  by  the  failure  of  the 
sureties  to  demand  it;  and  the  failure 
to  give  it  when  not  demanded  does  not 
invalidate  the  bond  or  prejudice  the 
plaintiff.  Wilcox  v.  Ismon,  34  Mich. 
271. 

4.  Richards  v.  Porter,  7  Johns.  (N. 


Y.)i37;  Posternez'.  Hanson,  2  Saund. 
59;  Smith  V.  Hall,  2  Mod.  32. 

By  statute  23  Hen.  VI.,  c.  9,  sheriffs 
were  required  to  let  to  bail  persons 
arrested  in  civil  actions,  on  their  giving 
sufficient  sureties;  and  this  provision 
is  practically  the  same  as  that  now  in 
force.     32  &  33  Vict.,  c.  62.  S3. 

Liberty  after  Bail. — One  who  has 
given  bail  to  the  sheriff  has  a  right  to 
his  liberty  until  the  failure  of  such  bail 
to  justify,  upon  exception  duly  taken 
thereto.  Arteaga  v.  Conner,  88  N.  Y. 
403- 

Custody  of  New  Bail. — By  the  giving 
of  a  supersedeas  bond  with  new  bail, 
the  defendant  is  deemed  to  be  trans- 
ferred to  the  custody  of  the  new  bail, 
and  is  no  longer  in  the  custody  of  the 
bail  on  his  former  bond.  Smith  v. 
Craig,  59  Ga.  882. 

At  what  Time  Given. — In  New  York 
bail  in  a  civil  action  may  be  given  at 
any  time  before  execution  against  the 
body  of  defendant  is  issued.  Bostwick 
V.  Goetzel,  57  N.  Y.  582. 

5.  Boucicault  v.  Boucicault,  21  Hun 
(N.  Y.)  431,  59  How.  Pr.  (N.  Y.)  131; 
McCallum  v.  Barnard,  58  How.  Pr.  (N. 
Y.  Marine  Ct.)  169. 

A  sheriff  is  bound  to  release  a  pris- 
oner arrested  on  mesne  process,  on 
being  tendered  a  bond  with  reasonable 
sureties.  Matson  v.  Booth,  5  M.  &  S. 
223. 

To  render  a  sheriff  liable  for  refus- 
ing to  take  bail,  a  good  bail  bond  with 
sufl5cient  sureties  must  be  tendered 
to  him.  Lovell  v.  Plomer,  15  East 
320. 

Although  one  arrested  in  a  civil  ac- 
tion has  a  right  to  be  bailed,  yet  the 
sheriff  is  not  compelled  to  go  about 
with  him  to  enable  him  to  procure  bail. 
Page  V.  Staples,  13  R.  I.  306. 
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3.  When  Bail  may  be  Required — a.  In  General.— In  Engla?id 
and  most  of  the  United  States  imprisonment  for  debt  has  been 
abolished,  and  consequently  the  right  to  arrest  a  defendant  in  a 
civil  action  and  compel  him  to  give  bail  has  been  much  restricted, 
and  is  now  governed  by  the  statutes  and  rules  of  the  different 
jurisdictions,  which  are  not  uniform.  In  general  it  is  only  allowed 
where  defendant  is  charged  with  some  wrong,  and  not  for  the 
mere  failure  to  pay  a  debt.*      See  article  EXECUTIONS. 

Holding  to  Bail  Twice. — Where  a  defendant  has  once  been  held 
to  bail  in  a  civil  action  he  cannot  be  again  held  to  bail  for  the 


1.  Hammer  v.  Sadner,  41  Leg.  Int. 
(Pa.)  376;  Bowen  v.  Burdick,  3  Pa.  L. 
J.  227;    Donovan  v.  Cornell,   13  Daly 

(N.  Y.)339- 

In  England  bail  in  civil  action  is 
now  required  in  only  a  few  cases, 
specified  by  statute;  and  in  such  cases 
imprisonment  can  be  only  for  about 
six  months  on  failure  to  give  bail. 
32  &  33  Vict.,  c.  62;  Debtor's  Arrest 
Act  of  1869. 

Object  of  Arrest. — The  object  of  an 
arrest  in  a  civil  action  is  to  compel 
the  defendant  to  give  bail  in  those 
cases  where,  by  law,  bail  can  be  re- 
quired. Gosline  v.  Place,  32  Pa.  St. 
520. 

Bail  has  been  reqtiired  in  actions  for : 

Breach  of  Promise.  —  Hood  v.  Sudd- 
reth,  III  N.  Car.  215;  Weaver  v. 
Klime.  12  Pa.  Co.  Ct.  Rep.  363. 

In  Actions  upon  Bonds.  —  Henderson 
V.  Morrison,  Sneed(Ky.)  181;  Barbour 
V.  Russel,  3  Cranch  (C.C.)  47;  Jenkins 
V.  Porter,  2  Cranch  (C.C.)  116.  Contra, 
Ruffin  V.  Call,  2  Wash.  (Va.)  181. 

In  Actions  for  Criminal  Conversation. 

-Dyott  V.  Dunn,  2  Chit.  72, 18  E.  C.  L. 

'353- 

In  Actions  for  Deceit. — Redfield  v. 
Frear,  9  Abb.  Pr.,  N.  S.  (N.  Y.  Supreme 
Ct.)449;    Cox  v.  Highley,  100  Pa.  St. 

[252. 

Fraud. — Martin  v.  Freed  (Supreme 
Ct.),  50  N.  Y.  St.  Rep.  854,  21  N.  Y. 
Supp.  302 ;  Mathushek  Piano  Mfg. 
Co.  V.  Pearce  (Supreme  Ct.),  50  N.  Y. 
St.  Rep.  677,  21  N.  Y.  Supp.  921;  Ash- 
worth  V.  Wrigley,  i  Paige  (N.  Y.)  301: 
Eichenberg  v.  Marcy  (R.  I.,  1893),  26 
Atl.  Rep.  46;  Greenville  Nat.  Bank  v. 
Jennings,  38  S.  Car.   372;    Sawyer  v. 

tNelson,  44  111.  App.   184;    Mangaletti 
.    McMillan,    10    Pa.     Co.    Ct.    Rep. 

!239. 

In  Libel  and  Slander . — Special  bail  can 
\t  required  only  where  special  damage 
is  shown  or  the  defendant  is   about  to 


leave  the  state.  Renninger  v.  Dillon, 
2  Pa.  Dist.  Rep.  819;  Zeller  e-.  Katzen- 
groh,  12  Pa.  Co.  Ct.  Rep.  451;  O'Con- 
nor V.  Welsh,  29  W.  N.  C.  (Pa.)  92; 
Scott  V.  Crum,  i  Pearson  (Pa.)  196; 
M'Cawley  v.  Smith,  4  Yeates  (Pa.)  193; 
Knickerbocker  L.  Ins.  Co.  v.  Eccle- 
sine,-  6  Abb.  Pr..  N.  S.  (N.  Y.  Super. 
Ct.)23. 

Except  where  the  charge  is  of  a 
gross  nature.  Campbell  z/,  Gilmore, 
10  L.  Bar.  (Pa.)  37. 

Malicious  Prosecution. — Aarons  v. 
Dunseith,  11  Pa.  Co.  Ct.  Rep.  208; 
Nash  V.  Bloom,  10  Pa.  Co.  Ct.  Rep. 
358;  Dempsey  v.  Lepp,  52  How.  Pr. 
(N.  Y.  Supreme  Ct.)  iii;  Orton  v. 
Noonan,  32  Wis.  220. 

In  Trover  and  Conversion. — Arnold 
z*.  Thomas,  i  How  Pr.  (N.  Y.  Supreme 
Ct.)  246;  Lopeman  v.  Henderson,  4  Pa. 
St.  232;  Emerson  v.  Dow,  11  W.  N.  C. 
(Pa.)  270. 

In  Actions  for  Trespass. — Davis  v. 
Scott.  15  Abb.  Pr.  (N.  Y.  C.  PI.)  127; 
Mall  V.  Witmer.  11  W.  N.  C.  (Pa.)  498; 
Patten  v.  Halsted,  i  N.  J.  L.  277; 
Roberts  v.  Slingsley,  Sid.  307. 

In  trespass  special  bail  can  be  re- 
quired only  where  plaintiff  states  in 
his  affidavit  fully  the  details  of  the  in- 
juries and  the  amount  of  damage  sus- 
tained. Gall  V.  Molesa,  3  Pa.  Dist. 
Rep.  537. 

Loaisiana. — In  Louisiana  a  debtor 
can  be  arrested  and  held  to  bail  only 
where  he  has  absconded  from  his  last 
place  of  residence.  Hand  v.  Talia- 
ferro, I  La.  Ann.  26. 

Massachusetts. — In  Massachusetts  a 
defendant  can  be  held  to  bail  for  torts, 
contrary  to  the  general  rule.  Jones  v. 
Keily.  17  Mass.  116. 

In  Michigan  a  woman  could  not  be 
held  to  bail  upon  a  capias  issued  un- 
der the  penal  section  of  the  prohibi- 
tory liquor  law  (C.  L.  1871,  §  2138). 
People  v.  Bartow,  27  Mich.  68. 


3  Encyc.  PI.  &  Pr. — 11. 


161 


In  Civil  Cases. 


BAIL  AND  RECOGNIZANCE.       when  Required. 


same  cause  of  action.*  The  rule  that  a  defendant  cannot  be  held 
to  bail  twice  for  the  same  cause  of  action  applies  only  where  both 
holdings  are  in  the  same  jurisdiction  ;  it  is  not  a  good  objection 
that   defendant  has  been  held   to  bail  in  another  jurisdiction.* 

Defendant  Exempt. — Where  a  defendant  is  exempt  from  execution 
against  his  body  he  cannot  be  held  to  bail.^  But  by  giving  bail 
without  objection  defendant  waives  his  exemption  from  arrest.* 

Discretionary. — Holding  to  bail,  where  an  order  therefor  is  neces- 


1.  Clark  V.  Weldon,  4  Yeates  (Pa.) 
206;  Green  v.  Foskett,  11  Rich.  (S. 
Car.)  336. 

A  defendant  will  not  be  held  to  bail 
in  two  places  at  the  same  time  on  the 
same  cause  of  action.  Bingham  z/.Wil- 
kins,  Crabbe  (U.  S.)  50;  Post  v.  Sarmi- 
ento,  2  Wash.  (U.  S.)  198;  Lambert  v. 
Moore,  6  N.  J.  L.  131;  Clark z/.  Weldon, 
4  Yeates  (Pa.)  206.  But  see  Parasset 
V.  Gautier,  2  Dall.  (U.  S.)  330. 

In  Action  on  the  Judgment. — Where  a 
defendant  has  been  held  to  bail,  and 
judgment  recovered  against  him,  he 
cannot  be  again  held  to  bail  in  an  ac- 
tion on  the  judgment,  although  the 
bail  bond  given  in  the  original  action 
was  void.     President,  etc.,    v.   Green, 

2  Rich.  (S.  Car.)  336. 

Insolvent  Discharged. — A  debtor  who 
has  been  discharged  under  the  insol- 
vent law  of  a  state  where  he  resided 
and  the  debt  was  contracted  will  not 
be  required  to  put  in  special  bail. 
Fisher  v.  Hyde,  3  Yeates  (Pa.)  256; 
Smith  V.  Brown,  3  Binn.  (Pa.)  201; 
Walsh  V.  Nourse,  5  Binn.  (Pa.)  381; 
Hare  v.  Moultrie,  2  Yeates  (Pa.)  435; 
Pippet  V.  Greenleaf ,  2  Yeates  (Pa.)  533; 
Millar  v.  Hall,  i  Dall.  (U.  S.)  229; 
Donaldson T*.  Chambers,  2  Dall.  (U.S.) 
100.      Contra,  Woodbridge    v.  Wright, 

3  Conn.  523;  Sicard  v.  Whale,  11 
Johns.  (N.Y.)i64;  Gorgerat  v.  M'Car- 
ty,  I  Dall.  (U.  S.)366. 

2.  Peck  V.  Hozier,  14  Johns.  (N.Y.) 
346;  Whittemore  v.  Adams,  2  Cow. 
(N.  Y.)  626;  Man  v.  Lowden,  4  Mc- 
Cord  (S.  Car.)  485;  Hubbard  v.  Went- 
worth,  3  N.  H.  43;  Parasset  v.  Gautier, 
2  Dall.  (U.  S.)  330;  Gordon  v.  Lindo,  i 
Cranch  (C.  C.)  588. 

Foreign  Exemption. — Although  a  de- 
fendant has  been  arrested  and  dis- 
charged from  imprisonment  in  one 
state,  by  the  laws  of  which  he  is  ex- 
empted from  further  imprisonment,  he 
may  still  be  held  to  bail  for  the  same 
cause  of  action  in  another  state.  James 
V.  Allen,  I  Dall.  (U.  S.)   188;  Webster 


V.  Massey,  2  Wash.  (U.  S.)  157;  Peck  v. 
Hozier,  14  Johns.  (N.  Y.)  346;  Whitte- 
more V.  Adams,  2  Cow.  (N.  Y.)  626; 
Hubbard  v.  Wentworth,  3  N.  H.  43. 

Discharge  in  Insolvency.  —  The  dis- 
charge of  a  defendant  under  the  bank- 
rupt or  insolvent  laws  of  another 
state  does  not  prevent  his  being  ar- 
rested and  held  to  bail.  James  v. 
Allen,  I  Dall.  (U.S.)  188;  Woodbridge 
V.  Wright,  3  Conn.  523. 

Lex  Fori  Governs. — The  right  to  hold 
to  bail  is  governed  by  the  lex  fori, 
and  though  a  contract  on  which  a  suit 
is  brought  was  made  in  the  jurisdiction 
where  the  defendant  could  not  be  held 
to  bail,  he  may  nevertheless  be  held 
thereto  according  to  the  law  of  the 
place  where  suit  is  brought.  Smith  v. 
Spinolla,  2  Johns.  (N.  Y.)  198;  Milne 
V.  Moreton,  6  Binn.  (Pa.)  353. 

Suit  Suspended  by  Foreign  Law. — In  an 
action  on  contract  between  foreigners, 
where  an  action  thereon  is  suspended 
by  the  law  of  the  country  where  the 
contract  was  made,  to  a  time  beyond 
that  at  which  the  action  here  was 
brought — held,  that  special  bail  could 
not  be  required.  Conframp  v.  Bunel, 
4  Dall.  (U.  S.)4i9. 

3.  Green  v.  Morse,  5  Me.  291;  Will- 
ington  V.  Stearns,  i  Pick.  (Mass.) 
497- 

4.  Stewart  v.  Hill,  i  Mich.  265; 
Stewart  v.  Howard,  15  Barb.  (N.Y.) 
26. 

Waives  Want  of  Jurisdiction. — Where 
defendant,  on  being  arrested  for  debt, 
gave  bail — held,  that  this  operated  as  a 
waiver  of  objection  to  the  jurisdiction 
of  the  court  over  his  person;  and  that 
the  giving  bail  was  equivalent  to  ap- 
pearance, notwithstanding  the  arrest 
was  held  to  be  illegal.  Jacobs  v.  Ste- 
vens, 57  N.  H.  610.  See  Wright  v. 
Jeffrey,  5  Cow.  (N.  Y.)  15;  Stewart  v. 
Howard,  15  Barb.  (N.  Y.)  26;  Dale  v. 
Radcliffe,  25  Barb.  (N,  Y.)  333;  Stew- 
art V.  Hill,  I  Mich.  265;  Browii  v. 
Kelley,  20  Mich.  32. 
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sary,  is  discretionary,  and   the  action  of    the  judge  will   not  be 
reversed  if  there  is  any  evidence  to  sustain  it.* 

b.  Common  and  Special  Bail. — The  distinction  between 
common  and  special  bail  exists  in  this  country,  and  has  been 
recognized  in  some  jurisdictions;*  while  in  others  bail  given  to 
the  sheriff  answers  the  purpose  of  both  bail  below  and  bail  above.* 
Common  bail  is  required  in  all  actions  in  some  jurisdictions  ;  "*  such 
bail  is  merely  formal,  and,  if  defendant  fails  to  give  it,  the  plaintiff 
may  file  such  bail  and  take  judgment  by  default  on  defendant's 
failure  to  put  in  special  bail  within  a  specified  time.'  Special 
bail  is  required  as  of  course  in  some  actions,  and  may  be  demanded 
in  others.®  In  general,  special  bail  is  required  only  where  special 
cause  therefor  is  shown.'' 


1.  Van  Waggenen  v.  Coe,  22  N.  J.  L. 

531- 

2.  Blanding  v.  Rogers.  2  Brev.  (S. 
Car.)  394;  Morrison  t'.  Silverburgh,  13 
111.  551;  Caines  v.  Hunt,  8  Johns.  (N. 
Y.)358. 

The  filing  of  common  bail  is  neces- 
sary to  perfect  appearance;  but  this 
may  be  done  at  any  time,  being  mat- 
ter of  form.  Anonymous,  20  N.  J.  L. 
494;  Corse  V.  Colfax,  5  N.  J.  L.  6S4; 
Colden  v.  Knickerbacker,  2  Cow.  (N. 
Y.)  31;  Pardee  v.  Reid,  4  Cow.  (N.  Y.) 
51;  Phelps  V.  Bronson,  4  Cow.  (N.  Y.) 
61;    Lane  v.  Cook,  8  Johns.   (N.  Y.) 

359- 

Uoited  States  Courts. — The  taking  of 
bail  for  appearance  is  a  part  of  the 
procedure,  in  an  action  in  the  United 
States  courts,  which  is  governed  by 
the  practice  in  such  courts,  and  not  by 
that  of  the  state  courts.  Lane  v. 
.  Townsend,  Ware  (U.  S.)  2S6. 

3.  Hamilton  z/.  Dunklee,  i  N.  H.  172; 
Pierce  v.  Read,  2  N.  H.  359;  Hale  v. 
Russ,  I  ^Je.  336;  Fitler  v.  Bryson,  6 
W.  &  S.  (Pa.)  568;  Freeman  v.  Hays, 
2  Pa.  L.  J.  253;  Champion  v.  Noyes,  2 
Mass.  481. 

When  a  defendant  is  arrested  he  is 
required  to  give  bond  conditioned  to 
appear  and  answer,  and  also  to  abide 
the  order  or  judgment  in  the  action. 
Bail  so  given  answers  the  purpose 
both  of  bail  below  and  bail  above. 
Champion  v.  Noyes,  2  Mass.  484;  Har- 
rington    V.     Dennie,     13     Mass.      94; 

■Fletcher  v.  Weatherby,  3  Strobh.  (S. 
Car.)  56;  Broaders  v.  Welsh,  2  Nott.  & 

;M.  (S.  Car.)  569;   Hale  z/.  Russ,  i   Me. 

^334;    Hamilton   v.  Dunklee,    i   N.    H. 


172. 

4. 

ICar. 


Edson  V.  Cheshire,  2  McCord  (S. 
;    ^Ss;    Bernbridge   v.    Turner,    2 


Yeates  (Pa.)  429;  Morrison  v.  Silver- 
burgh, 13  111.  551. 

Where  no  Arrest. — Bail  below  may  be 
required  in  some  cases  where  defend- 
ant has  not  been  arrested.  Coward  v. 
Bohun,  I  Har.  &  J.  (Md.)  538;  Will- 
iamson V.  Cummings,  2  McCord  (S. 
Car.)  250. 

5.  Lane  v.  Cook,  8  Johns.  (N.  Y.) 
359;  Phelps  V.  Bronson,  4  Cow.  (N.  Y.) 
61;  Byrne  v.  Morris,  2  Cow.  (N.  Y.) 
472;  Corse  V.  Colfax,  5  N.  J.  L.  684; 
Smith  V.  Bohn,  4  Wash.  (U.  S.)  127. 

6.  Peareson  v.  Pickett,  I  McCord  (S. 
Car.)  472;  Bunting  v.  Brown,  13 
Johns.  (N.  Y.)  425;  Hartness  v.  Pur- 
cell,  I  Wend.  (N.  Y.)303;  Anonymous, 
4  Har.  &  M.  (Md.)  159;  Douglass  v. 
Wight,  2  Brev.  (S.  Car.)  218. 

Must  be  Demanded. —  If  a  plaintiff  de- 
sires special  bail  to  be  put  in,  he  must 
demand  it,  otherwise  such  bail  will 
not  be  required.  Douglass  v.  Wight, 
2  Brev.  (S.  Car.)  218. 

7.  Patten  v.  Halsted,  i  N.  J.  L.  277; 
Brookfield  v.  Jones,  8  N.  J.  L.  311; 
Clason  V.  Gould,  2  Cai.  (N.  Y.)  47; 
Charles  v.  Holmes,  i  Browne  (Pa.) 
297;  Jack  V.  Shoemaker,  3  Binn.  (Pa.) 
283. 

The  defendant  will  not  be  dis- 
charged on  common  bail  where  doubt- 
ful questions  of  law  or  fact  are  raised 
by  the  motion  papers.  Laverty  v, 
Snelling.  3  Cranch  (C.  C.)  290;  Craig 
V.  Brown,  Pet.  (C.  C.)  352;  Knox  v. 
Greenleaf,  Wall.  (C.  C.)  108.  But  see 
Goldsmith  v.  Lang,  25  Ala.  486. 

Where  no  Arrest. — Where  the  capias 
has  been  returned  non  est  inventus 
and  there  has  been  no  arrest  of  de- 
fendant, he  cannot  be  discharged  on 
common  bail.  Robbins  v.  Redheffer, 
33  W.  N.  C.  (Pa.)  220. 
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c.  Waiver  of  Right  to  Hold  to  Bail. — The  right  of 
plaintiff  to  require  bail  in  any  case  maybe  waived  by  him,  and  he 
may  proceed  without  it.*  A  plaintiff  who  accepts  a  plea,  or  pro- 
ceeds in  the  cause  before  special  bail  is  put  in,  waives  his  right  to 
such  bail  and  to  imprison  defendant.''* 

d.  Bail  on  Appeal — (See  also  article  Appeal  Bonds,  Vol.  i^ 
p.  963.) — Discretionary. — Bail  in  error  or  on  appeal  rests  in  the  dis- 
cretion of  the  court,  where  not  regulated  by  statute,'  and  is  usu- 
ally not  required  unless  a  stay  of  execution  is  desired.* 

Amount. — When  required  it  should  be  in  twice  the  amount  of 
the  judgment.* 

Money  Cannot  be  Given  in  lieu  of  bail,  on  appeal,  except  by  consent.® 

Justification. — Bail  on  appeal  may  be  excepted  to  and  must 
justify.'' 

Liability  of  Bail. — Bail  in  error  are  liable  if  the  judgment  be 
afifirmed,  the  writ  of  error  discontinued,  or  the  plaintiff  non- 
prossed.* 

Indemnification. — A  bail  in  error  who,  by  reason  of  his  liability^ 
pays  the  costs  in  an  action,  may  take  an  assignment  of  the  judg- 
ment therefor  and  recover  the  same  by  execution  against  the 
original  defendants.® 

4.  Proceedings  to  Obtain  Bail— Affidayit. — In  order  to  hold  defend- 
ant to  bail,  plaintiff  is  usually  required  to  present  an  affidavit 
stating  facts  entitling  him  to  such  relief  according  to  the  statutes  or 
practice.*®     The  ground   on  which   the  right  to  hold   to  bail  is 

On  Removal  of  Cause. — When  a  cause  4.   Rawlins  v.  Thynne,  5  Jur.  1109;^ 

is    removed    to   the    Supreme    Court  Burnaby  v.  Earle  L.   R.  9  Q.  B.    490, 

special  bail  must  be  put  in,  although  30  L.  T.,  N.  S.  760. 

defendant    is    a    corporation,    unless  5.   Reed  v.  Cooper,  5  Taunt.  320. 

plaintiff  waives  it.    Morris  Canal,  etc.,  6.   Collins  t/.  Gwynne,  2  M.  &  S.  775. 

Co.  V.  Vannatta,  17  N.  J.  L.  159.  7.   Richardson  v.  Mellish,   9  Moore 

1.  Paul  V.  Purcell,  2  Browne  (Pa.)  579,  17  E.  C.  L.  126;  Jones  v.  Tub,  i 
20.  Wils.  337. 

2.  Halsey  v.  Fanning,  2  Root  It  was  held  in  Smith  v.  Steel,  i 
(Conn.),  loi;  Hubbard  v.  Shaler,  2  Ashm.  (Pa.)  80,  that  where  bail  for  an 
Day  (Conn.)  199;  Gallup  v.  Dennison,  appeal  is  entered  within  twenty  days 
Kirby  (Conn.)  434;  Culpepper  Agricul-  the  justice  should  allow  time  for  ex- 
tural,  etc.,  Soc.  v.  Digges,  6  Rand,  ception  and  justification,  and,  if  nec- 
(Va.)i65;  Flack  v.  Eager,  4  Johns.  (N.  essary,  for  entering  other  bail. 

Y.)  185;  Moulson  V.  Rees,  6  Bin.  (Pa.)  Not  a  Waiver  of  Errors. — Giving  bail 

32;  Maus  V.  Sitesinger,  2  S.  &  R.  (Pa.)  to  stay  execution   on  appeal  from  the 

421;  Phillips  V.  Oliver,  5  S.  &  R.  (Pa.)  judgment  of  a  justice  is  not  a  waiver 

419.  of  errors  in  the  judgment.     Russell  z/. 

Defendant   Committed. — Where,  after  Giles,    31    Ohio    St.    293. 

the  defendant  was  committed  for  want  8.   Dowlin    v.    Standifer,     Hempst. 

of  bail,  plaintiff  accepted  a  plea — held,  (U.  S.)  290. 

that  he  did  not  thereby  waive  his  right  9.   Farmers',  etc..  Bank  v.  Harper,  8 

to  the  arrest  of  the  defendant  after  Pa.  St.  249. 

judgment.     Hubbard  z*.  Shaler,  2  Day  10.  Mustin   v.    Mustin,   13  Ga.   357; 

(Conn.)  199.  Sugar  v.  Sackett,  13  Ga.  462;  Charle? 

3.  Bevan  v.  Whitmore,  15  C.  B.,  N.  v.  Holmes,  i  Browne  (Pa.)  297;  Aarons 
S.  442,  109  E.  C.  L.  442;  Turquand  v.  v.  Dunseith,  n  Pa.  Co.  Ct.  Rep. 
Moss,  17  C.  B.,  N.  S.  24,  112  E.  C.  L.  208;  Mangaletti  v.  McMillan,  10  Pa. 
24.  Co.  Ct.  Rep.  239;  Hawthorn  v.  Hun- 
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claimed  should  be  stated  therein.*  Sucli  affidavits  are  usually  re- 
quired to  state  the  existence  of  a  debt  and  the  amount  due  the 
plaintiff,*  and  also  some  special  circumstances  to  prevent  defend- 
ant's discharge  on  common  bail.^     Insufficiency  of  the  affidavit  on 


ter,  8  Leigh  (Va.)  411;  In  re  Smith, 
16  111.  347;  Fergus  v.  Hoard,  15  III. 
357;  Parker  v.  Fallensbee,  45  III.  473; 
Matoon  v.  Eder,  6  Cal.  57;  Cummer 
V.  Moyer,  57  Mich.  375;  Sheridan  v. 
Briggs,  53  Mich.  569;  Wilcox  z/.  Ismon, 
34  Mich.  268;  Pease  v.  Pendell,  57 
Mich.  315;  Wert  v.  Strouse,  38  N.  J.  L. 
184. 

1.  Alabama. — Wykoff  v.  Taylor,  2 
Stew.  &  P.  (Ala.)  105;  Magee  v.  Erwin, 
5  Stew.  &  P.  (Ala.)  54;  Wade  v.  Judge, 

5  Ala.  130;  Ex.  p.  Harlan,  39  Ala.  563. 
New  Jersey.— Y^xnv^^y  v.  Muloch,  17 

N.  J.  L.  334. 

North  Carolina. — Farmers'  Bank  v. 
Freeland,  5  Jones  (N.  Car.)  326;  Wood 
V.  Harrell,  74  N.  Car.  338. 

Pennsylvania. — Holland  v.  Dealy, 
36  Leg.  Int.  (Pa.)  479;  Philadelphia 
Coal  Co.  I  Huntzinger,  6  W.  N.  C. 
(Pa.)  300;  Vanderslice  v.  Spear,  2 
Miles  (Pa.)  392;  Carvill  v.  Cochran, 
I  Phila.  (Pa.)  399;  Philadelphia  Loan 
Co.  V.  Isaac,  2  Miles  (Pa.)  145;  Bene- 
dict V.  Whartenby,  2  Miles  (Pa.)  131; 
Cammann  v.  Hind,  i  Whart.  (Pa.)  320; 
Delaware  Mut.  Ins.  Co.  v.  Walker, 
I  Phila.  (Pa.)  104;  Donahue  v.  Keller, 

1  Phila.  (Pa.)  106;  Chase  v.  Ricketts, 
3  Luz.  L.  Obs.  (Pa.)  no.  See  alto 
Fotterall  v.  Miller,  i  Del.  Co.  Rep. 
(Pa.)  286;  Eldridge  v.  Robinson,  4  S. 

6  R.  (Pa.)  548;  Marquis  v.  Goldstein, 

2  W.  N.  C.  (Pa.)  112. 

Vermont. — Converse  v.  Washburn, 
43  Vt.  129;  Davis  V.  Dorr,  30  Vt.  97. 

United  States. — Travers  v.  Hight,  2 
Cranch  (U.  S.)  41;  Young  v.  Moriarty, 
2  Cranch  (C.  C.)  42;  Clarke  v.  Druet,  4 
Cranch  (C.  C.)  142;  Mecklin  v.  Cald- 
well, I  Cranch  (C.  C.)400;  Young  w. 
Palmer,  2  Cranch  (C.  C.)  625;  Bar- 
tleman  v.  Smarr,  2  Cranch  (C.  C.) 
16;  Laverty  v.  Shelling.  3  Cranch  (C. 
C.)  290;  Mayo  v.  Smith,  5  Cranch 
(C.  C.)  569;  Greenleaf  v.  Cross,  i 
Cranch  (C.  C.)  400;  Doyne  v.  Bar- 
ker, 4  Cranch  (C.  C.)  475;  Stetinius 
V.  Orme,  4  Cranch  (C.  C.)  342;  Lan- 
straaz  v.  Powers,  i  Cranch  (C.  C.)  42; 
Doyne  v.  Barker,  4  Cranch  (C.  C.)  475; 
Stettinius  v.  Orme,  4  Cranch  (C.  C.) 
342. 

In  Pennsylvania  it  has  been  held  that 
if  the  affidavit  contains  material  inter- 


lineations the  defendant  will  be  dis- 
charged on  common  bail,  Agnew 
V.  Dubois,  8  W.  N.  C.  (Pa.)  406; 
that  the  defendant's  name  must  be 
inserted;  it  is  not  sufficient  to  name 
him  in  the  caption  and  refer  to  him  in 
the  affidavit  as  the  "defendant," 
Flaherty  v.  Lindsay,  7  W.  N.  C.  (Pa.) 
79;  Trewitz  v.  Young,  13  L.  Bar.  (Pa.) 
202;  and  that  the  defendant  must  be 
named  in  the  body  of  the  affidavit;  it 
is  not  sufficient  to  refer  to  him  as  the 
"  said  defendant."  Smith  v.  Bible,  I 
Phila.  (Pa.)  91. 

2.  Campbell  v.  Grove,  2  Johns.  Cas. 
(N.  Y.)  105;  Hughes  v.  Martin,  i  Ark. 
455;  Nevins  v.  Merrie,  2  Whp.rt.  (Pa.) 
499;  Walker  v.  Bamber,  8  S.  &  R.  (Pa.) 
61;  Jennings  v.  Sledge,  3  Ga.  128; 
Lewis  V.  Brackenridge,  i  Blackf. 
(Ind.)  112;  Hawkins  v.  Gibson,  I 
Leigh  (Va.)  476;  Parker  v.  Ogden,  2 
N.  J.  L.  136. 

3.  Mott  V.  Jerome,  7  Cow.  (N.  Y.) 
518;  Brooks  V.  McLellan,  i  Barb.  (N. 
Y.)  247;  Mustin  V.  Mustin,  13  Ga.  357; 
Lewis  V.  Brackenridge,  i  Blackf. 
(Ind.)  112;  Hockspringer  v.  Ballen- 
bury,  16  Ohio  304. 

Information  and  Belief. — An  affidavit 
to  hold  to  bail  the  allegations  in  which 
are  made  upon  information  and  belief, 
is  not  sufficient.  Smith  v.  Watson, 
I  Cranch  (C.  C.)  311;  Grayham  z/.  Kon- 
kapot,  I  Cranch  (C.  C.)  313;  Jolly  v. 
Rankin,  i  Cranch  (U.  S.)  372. 

It  must  show  the  grounds  upon 
which  the  belief  of  the  plaintiff  is 
based,  that  the  court  may  judge  of  the 
reasonableness  thereof.  Wood  v. 
Harrell,  74  N.  Car.  338. 

Contra. — An  affidavit  to  hold  to  bail 
after  the  commencement  of  the  action 
and  before  judgment,  on  the  ground 
that  defendant  is  about  to  leave  the 
province,  should  in  New  Brunswick 
state  the  cause  of  action,  and  that  de- 
fendant is  about  to  depart,  but  need 
not  state  the  grounds  of  deponent's 
belief  as  to  such  departure.  McManus 
V.  Welk,  29  N.  Bruns.  449. 

In  United  States  Coort. — An  affida- 
vit to  hold  to  bail  in  the  U.  S.  Circuit 
Court  need  not  state  that  plaintiff  is  a 
citizen  of  another  state  than  that  in 
which  the  suit  is  brought,  or  that  he 
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which  a  writ  of  arrest  issues  cannot  be  set  up  in  defense  by  third 
parties,  nor  even  by  the  defendant  himself  after  judgment.* 

5.  Amount  and  Reduction  of  Bail. — The  amount  of  bail  required 
is  usually  determined  by  the  sum  or  damages  claimed  by  the  plain- 
tiff. If  the  amount  required  is  excessive,  relief  is  to  be  obtained 
by  motion  or  application  to  the  court.*  The  papers  used  in  such 
application  should  show  the  facts  relied  on  in  defense  or  mitiga- 
tion of  the  plaintiff's  claim. ^  If  it  appears  that  the  bail  required 
is  excessive  it  will  be  reduced.*  Reduction  of  bail  is  matter  of 
discretion  which  will  not  be  reviewed  on  appeal,  in  the  absence  of 
abuse.* 

6.  Money  as  Bail. — In  the  absence  of  ia  statute  authorizing  it, 
money  cannot  be  received  in  lieu  of  bail.®  The  deposit  of  money 
as  bail  is  allowed  by  statute  in  England  and  in  some  of  the  states.''' 


is  an    alien.      Cooper    v.    Dungler,    4 
McLean  (U.  S.)  257. 

Counter  Affidavits.  —  The  right  of 
plaintiff  to  special  bail  in  trespass 
cannot  be  controverted  by  counter 
affidavits  on  a  motion  to  discharge  on 
common  bail.  Gall  v.  Molesa,  3  Pa. 
Dist.  Rep.  537. 

1.  Matoon  v.  Eder,  6  Cal.  57. 

2.  Bunting  v.  Brown,  13  Johns.  (N. 
Y.)  425;  Cromelines  v.  Beldens,  i 
Wend.  (N.  Y.)  107;  Keppele  v.  Zant- 
zinger,  3  Yeates  (Pa.)  83;  Newton  v. 
Bailey,  36  Ga.  180. 

To  Judge,  not  Court. — Application  to 
reduce  bail  should  in  the  first  instance 
be  made  to  a  judge  or  a  commissioner, 
and  not  to  the  court.  Doremus  v. 
Kinney,  3  Den.  (N.  Y.)  178;  Smith  v. 
Newell,  7  Wend.  (N.  Y.)  484. 

3.  Britton  z'.  Richards,  13  Abb.  Pr.> 
N.  S.  (Brooklyn  City  Ct.)  258. 

4.  Jones  v.  Keily,  17  Mass.  116: 
Bunting  v.  Brown,  13  Johns.  (N.  Y.) 
425;  Ballingall  v.  Burnie,  i  Hall  (N. 
Y.)  237;  Keppele  v.  Zantzinger,  3 
Yeates  (Pa.)  83. 

In  a  suit  for  a  publication  prima 
facie  libelous,  where  the  defendant 
had  been  held  to  bail,  by  a  judge's 
order,  for  one  thousand  dollars,  on 
an  affidavit  that  he  was  a  transient 
person,  resident  out  of  the  state,  the 
court  refused  to  discharge  him  on 
common  bail,  or  to  reduce  the  bail. 
Van  Vechten  v.  Hopkins,  2  Johns.  (N. 
Y.)  293. 

Several  Bail  Allowed. — Where,  on  ap- 
plication to  reduce  bail,  it  appears 
that  the  bail  is  excessive,  and  that 
proper  bail  would  still  be  a  large 
amount,  bail  will  be  reduced,  and  de- 
fendant allowed  to  give  bail  by  more 


than  two  persons  justifying  in  the  ag- 
gregate amount  required.  Cromelines 
V.  Beldens,  i  Wend.  (N.  Y.)  107. 

Denied  where  Useless  to  Defendant. — 
Where,  on  application  to  reduce  bail, 
it  appeared  that  the  amount  required 
was  excessive,  and  also  that  defend- 
ant was  unable  to  give  a  proper 
amount  of  bail — held,  that  the  bail 
would  not  be  reduced,  as  to  do  so 
would  be  a  useless  formality.  People 
V.  Town,  4  111.  19. 

5.  Hart  v.  Kennedy,  24  How.  Pr. 
(N.  Y.  Supreme  Ct.)  425;  Newton  v. 
Bailey,  36  Ga.  180. 

The  sufficiency  of  an  affidavit  to 
Imld  to  bail,  and  the  amount  of  bail  re- 
quired, under  an  act  of  congress,  on 
process  issued  from  the  District  Court 
of  the  District  of  Columbia,  are  to  be 
determined  by  that  court,  and  its  de- 
termination will  not  be  reviewed  by 
the  U.  S.  Supreme  Court.  Ex  p.  Tay- 
lor, 14  How.  (U.  S.)  3. 

6.  Eagan  v.  Stevens,  39  Hun  (N. 
Y.)  311;  Smart  v.  Cason,  50  III.  195. 

It  was  held  in  Strong  v.  Tompkins, 
8  Johns.  (N.  Y.)  98,  that  a  note  of  a 
third  person,  indorsed  by  a  defendant 
who  is  arrested  as  security  to  the 
sheriff  instead  of  bail,  cannot  be  col- 
lected by  the  sheriff,  the  transfer 
being  contrary  to  the  statute  concern- 
ing sheriffs. 

7.  43  Geo..  III.,  c.  46;  7  &  8  Geo. 
VI.,  c.  71;  I  &  2  Vict.,  c.  no;  De 
Mesnie  v.  Dakin,  8  B.  &  S.  650,  L. 
R.  3  Q.  B.  i8;  Hermann  v,  Aaronson, 
8  Abb.  Pr.,  N.  S.  (N.  Y.  C.  PI.)  155. 

By  43  Geo.  III.,  c.  46,  §  2,  it  was  pro- 
vided that  all  persons  arrested  on 
mesne  process  should  be  allowed,  in 
lieu  of  giving  bail  to  the  sheriffs,  to 
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Money  as  Bail. 


Money  so  deposited  may,  at  the  option  of  the  defendant,  be  held 
and  considered  as  bail  to  the  action,  at  any  time  before  the  right 
to  put  in  such  bail  expires,*  or  it  maybe  withdrawn  by  him  upon 
putting  in  special  bail.*  If  special  bail  be  not  put  in  and  the 
money  withdrawn,  the  plaintiff  is  entitled  to  it  if  and  when  he 
obtains  judgment,*  although  it  was  deposited  by  a  third  person 
and  not  by  defendant.*  Plaintiff  must  have  obtained  judgment 
or  the  suit  must  be  legally  determined  before  he  can  take  out 
such  money.*  Money  so  deposited  can  be  held  and  applied  only 
to  the  purpose  for  which  it  was  deposited.® 


deposit  the  sum  indorsed  on  the  writ 
(by  virtue  of  the  affidavit  for  holding 
to  bail  in  that  action),  together  with 
ten  pounds  (for  costs),  and  should 
thereupon  be  discharged. 

1.  Strafford  v.  Love,  3  Dowl.  Pr. 
Cas.  593;  Rome  v.  Softly,  6  Bing.  634, 
19  E.  C.  L.  185;  Stanford  v.  M'Cann, 
4  Dowl.  Pr.  Car.  367;  Hannah  v.  Wil- 
lis, 5  Scott  731. 

2.  Hamwell  v.  Mure,  2  Dowl.  Pr. 
Cas.  155;  Green  v.  Glassbrook,  i 
Bing.  N.  Cas.  516,  27  E.  C.  L.  477; 
Bloor  V.  Cox,  6  Dowl.  Pr.  Cas.  266; 
Young  V.  Maltby,  3  Dowl.  Pr.  Cas. 
604;  Alcenius  v.  Nygren,  23  J.  L.  Q.  B. 
287;  Leach  v.  Coppice,  3  Dowl.  Pr. 
Cas.  74;  Welchman  v.  Sturgis,  13  Jur. 
388. 

3.  Cooke  V.  Bell,  8  L.  T.,  N.  S.  431; 
Welchman  v.  Sturgis,  6  D.  &  L.  739; 
Stead  V.  Speigelberg,  10  W.  R.  46; 
Hews  V.  Pyke,  2  Tyr.  313;  Johnson 
V.  Wall,  4  Dowl.  Pr.  Cas.  315. 

Deposit  to  Render  Witness  Competent. — 
In  an  action  on  a  bail  bond,  one  who 
was  a  surety  was  offered  as  a  wit- 
ness, but  was  objected  to,  whereupon 
a  friend  of  the  defendant  deposited 
with  the  clerk  one  hundred  dollars  of 
his  own  money,  "  for  the  benefit  of  the 
witness,  in  case  of  his  liability  on  the 
bond."  The  witness  was  sworn;  judg- 
ment was  rendered  on  the  bond;  and 
the  plaintiffs  moved  that  the  money 
deposited  should  be  applied  to  satisfy 
the  judgment.  Held,  that  the  motion 
ought  not  to  be  granted;  and  this  upon 
the  ground  that  the  money  was  not 
deposited  by  the  debtors,  or  for  their 
use,  or  for  the  use  of  the  plaintiffs,  or 
to  pay  their  judgment,  but  simply  to 
render  the  witness  competent.  Stuart 
V.  McDougal,  35  Me.  398;  Tuton  v. 
Gale,  5  Jur.  1137;  Nyssen  v.  Ruyse- 
nars,  5  Exch.  857;  Know  v.  Duncan,  9 
Dowl.  Pr.  Cas.  179;  Shackel  v.  John- 
son, 7  C.  B.  865,  62  E.  C.  L.  863. 


On  Defendant's  Death. — Where  defend- 
ant died  insolvent  before  trial,  bail 
were  allowed  to  take  out  money  they 
had  deposited  to  defendant's  use. 
Palmer  v.  Reiffenstein,  8  Scott  N.  R. 
347. 

Defendant's  Surrender. — Where  a  third 
party  deposits  his  own  money  in  lieu 
of  bail  to  the  action,  he  may  take  it 
out  of  court  upon  defendant's  sur- 
render and  with  defendant's  consent. 
Douglas  V.  Stanbrough,  3  Ad.  &  El. 
316,  30  E.  C.  L.  loi;  Bull  v.  Turner,  4 
Dowl.  Pr.  Cas.  734. 

Stay  on  Appeal. — When  defendant,  on 
being  arrested,  deposited  money  in 
lieu  of  bail,  and,  on  judgment  being 
rendered  against  him,  appealed  and 
gave  an  undertaking  to  stay  execu- 
tion— held,  that  defendant  was  entitled 
to  a  return  of  the  money  so  deposited. 
Lake  v.  Haseltine,  18  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  320. 

Default  Opened. — Where  a  defendant's 
default  is  taken,  but  is  subsequently 
opened  and  set  aside,  monej'  deposited 
as  bail  may  be  returned.  It  is  not 
irrevocably  forfeited  by  the  default. 
Arquette  v.  Marshal  County,  75  Iowa 
191. 

4.  Bull  V.  Turner,  4  Dowl.  Pr.  Cas. 

734- 

Money  which  is  deposited  in  lieu  of 
bail  is  subject  to  the  payment  of  the 
judgment  in  the  action,  where  defend- 
ant does  not  put  in  bail  or  is  not  sur- 
rendered before  judgment.  The  court 
cannot  order  such  money  to  be  re- 
funded to  a  third  person,  although  he 
in  fact  deposited  it.  Hermann  v. 
Aaronson,  8  Abb.  Pr.,  N.  S.  (N.  Y,  C. 

PI.)  155. 

5.  Johnson  z/. Wall,  4  Dowl.  Pr.  Cas. 

315- 

6.  Stultz  V.  Henage,  2  Dowl.  Pr. 
Cas.  806;  Balls  v.  Stafford,  2  Scott 
426,  30  E.  C.  L.  456;  France  v.  Camp- 
bell, 9  Dowl.  Pr.  Cas.  914. 
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Qualifications. 


7.  Clualifications  of  Bail. — The  rules  of  the  common  law  as  to  the 
qualifications  of  bail  are  still  enforced,  except  where  expressly 
abrogated  by  statute.*  Two  sureties  or  bail  are  usually  required.* 
They  should  be  respectable  persons,  competent  to  dontract,  and 
financially  responsible  for  the  amount  for  which  they  become 
liable.'  They  must  be  housekeepers  or  freeholders,^  and  must 
be  actually  such  at  the  time  of  justification  ;  it  is  not  sufficient 
that  they  were  such  when  the  bond  was  signed  and  are  soon 
to  become  such  again.**  They  should  have  suf^cient  property 
within  the  jurisdiction  of  the  court.®     They  should   be  subject 


Although,  where  money  is  deposited 
in  lieu  of  bail,  plaintiff  is  entitled  to 
apply  it  in  satisfaction  of  any  judg- 
ment obtained  by  him  against  de- 
fendant, this  rule  does  not  apply  to 
money  deposited  not  in  lieu  of  bail 
but  merely  as  security  for  the  sheriff 
and  to  indemnify  him  for  the  failure 
of  sureties,  in  an  undertaking  given  in 
the  action,  to  justify.  Commercial 
Warehouse  Co.  v.  Graber,  45  N.  Y. 
393,  2  Sweeney  (N.  Y.)  63S. 

1.  Miles  V.  Clarke,  2  Bosw.  (N.  Y.) 
709;  Wheeler  v.  Wilcox,  7  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  73. 

2.  Rex  V.  London,  2  Bing.  227,  9  E. 
C.  L.  390;  Reg.  V.  Lane,  7  Dowl.  Pr. 
Cas.  313;  Rex  v.  Surrey,  i  T.  &  G.  32; 
Rex  V.  Middles'ex,  2  Dowl.  Pr.  Cas. 
140;  Wendover  v.  Ball,  Col.  &  C.  Cas. 

(N.  Y.)49- 

Although  only  two  bail  are  usually 
allowed,  a  defendant  was  permitted 
to  put  in  three  where  it  was  shown 
that  he  was  poor.  Easter  v.  Ed- 
wards, I  Dowl.  Pr.  Cas.  39. 

3.  Hughes  V.  Sterling,  11  Price  158; 
Levy's   Bail,   i   Chit.  285,  18   E.  C.  L. 

83. 

4.  Anonymous,  i  Dowl.  Pr.  Cas. 
127;  Cripp's  Bail,  W.  W.  &  D.  387; 
Saggers  v.  Gordon,  5  Taunt.  174. 

Who  is  a  Housekeeper  or  Freeholder. — 
One  who  occupies  a  house  for  a  lim- 
ited period  is  a  housekeeper,  although 
he  pays  neither  rent  nor  taxes.  Will- 
iams V.  Dethick,  2  Price  8.  Contra, 
Slade's  Bail,  i  Chit.  502,  18  E.  C.  L. 
147;  Walker's  Bail,  i  Chit.  316,  18  E. 
C.  L.  94. 

One  who  has  not  actually  occu- 
pied a  house  is  not  a  housekeeper, 
although  he  had  hired  ic  and  was  pre- 
vented from  occupying  it  by  sickness. 
Hold's   Bail,    i   Chit.  288,  18   E.   C.    L. 

85. 

A  person  is  a  householder,  for 
the   purposes  of   bail,  when  he   rents 


and  occupies  an  office  in  a  building  for 
business  purposes.  Somerset,  etc., 
Sav.  Bank  v.  Huyck,  33  How.  Pr.  (N. 
Y.  Supreme  Ct.)  323. 

Bail  must  be  housekeepers  at  a 
place  within  the  jurisdiction  of  the 
court;  being  such  in  some  other  place 
is  not  sufficient.  Anonymous,  i  Dowl. 
Pr.  Cas.  61;  Hughes  v.  Sterling,  11 
Price  158. 

One  who  pays  the  rent  of  a  house 
but  does  not  occupy  it  is  a  house- 
keeper, and  can  justify.  Savage  v. 
Hall,  I  Bing.  430,  8  E.  C.  L.  580; 
Coehn  v.  Waterhouse,  8  Moore  365,  17 
E.  C.  L.  108;  but  not  so  where  he  has 
underlet  the  whole  house,  although  he 
pays   rent.     Anonymous,  i   Chit.    502. 

A  leaseholder  for  ninety-nine  years 
was  held  qualified  to  act  as  bail. 
Anonymous,  2  Chit.  96,  18  E.  C.  L.  262 
(by  consent,  however);  so  is  a  tenant 
by  courtesy,  Tomsey  v.  Napier,  8 
Taunt.  148,  4  E.  C.  L.  52;  but  a  copy- 
holder in  right  of  his  wife  is  not. 
Anonymous,  2  Chit.  97,  18  E.  C.  L. 
262. 

A  leaseholder  is  not  a  housekeeper 
or  freeholder,  and  cannot  justify  as 
bail.  Smith's  Bail,  i  Dowl.  Pr.  Cas. 
499. 

That  the  house  kept  is  a  gambling- 
house  is  no  objection  to  the  bail. 
Anonymous,  i  Dowl.  Pr.  Cas.  61;  nor 
is  it  that  the  house  is  a  brothel, 
Gouge's  Bail,  3  Dowl.  Pr.  Cas.  320. 

5.  Weale  v.  Wild,  12  Price  770. 

6.  Wightwick  v.  Pickering,  Forest 
138;  Anonymous,  i  Chit.  258. 

But  where  part  of  the  property  was 
out  of  the  jurisdiction,  it  was  held 
that  the  bail  was  good.  Beardmore  v. 
Phillips,  4  M.  &  S.  173. 

Ownership  of  shares  of  stock  in  a 
corporation  in  actual  existence  and 
doing  business  is  property  on  which 
bail  may  justify.  Pierrepoint  v.  Brewer, 
10  Jur.  79,  15  L.  J.  Exch.  81. 
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to  the  process  of  the  courts,  and  not  be  privileged  from  arrest.* 
8.  Putting  in  Bail. — Giving  and  justifying  special  bail  is  called 
putting  in  bail,  and  is  usually  required  to  be  done  within  a  limited 
time  after  service  of  process.* 


1.  Anonymous,  i  D.  &  R.  127,  note; 
Coster  V.  Watson,  15  Johns.  (N.  Y.) 
535;  Bailey  v.  Warden,  20  Johns.  (N. 
Y.)  129;  Dickison  v.  Coward,  3  Rich. 
(S.  Car.)  49. 

Bail  must  reside  in  the  county  in 
which  the  action  is  brought,  People 
V.  New  York  C.  P.  19,  Wend.  (N.  Y.) 
132;  but  if  a  nonresident  is  accepted 
as  bail  the  recognizance  is  binding  on 
both  the  principal  and  bail,  notwith- 
standing the  statute  requires  that  the 
bail  shall  be  residents  of  the  state. 
Com.  V.  Ramsay,  2  Duv.  (Ky.)  385. 

"Who  cannot  be  Bail — Member  of  Par- 
liament.— A  peer  of  the  realm  or  a 
member  of  parliament  cannot  be  bail, 
because  they  are  not  liable  to  the  ordi- 
nary processes  of  the  courts.  Duncan 
V.  Hill,  I  D.  &  R.  126,  16  E.  C.  L.  23; 
Burton  v.  Atherton,  2  Marsh.  232;  Gra- 
ham V.  Sturt,  4  Taunt.  249. 

King's  Servant. — A  servant  of  the 
king  or  of  a  foreign  ambassador  can- 
not be  bail.  Anonymous,  i  D.  &»R., 
127  note;  Lock's  Bail,  i  Dowl.  Pr.  Cas. 
124. 

Attorney  or  Sheriff. — An  attorney  of 
the  court  or  a  sheriff  cannot  be  bail. 
Miles  V.  Clarke,  4  Bosw.  (N.  Y.)  632; 
Coster  V.  Watson,  15  Johns.  (N.  Y.) 
535;  Wheeler  v.  Wilcox,  7  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  73;  Bailey  v.  War- 
den, 20  Johns.  (N.  Y.)  129;  Craig  v. 
Scott,  I  Wend.  (N.  Y.)  35;  Brown  v. 
Lord,  Kirby  (Conn.)  209;  Johnson  v. 
Com.,  2  Duv.  (Ky.)  410;  but  in  Ver- 
mont a  sheriff  who  arrests  a  debtor 
upon  mesne  process  may  himself  be- 
come bail  for  such  debtor  by  indorsing 
his  own  name  on  the  back  of  the  writ, 
in  the  manner  required  by  statute. 
Meriam  v.  Armstrong,  22  Vt.  26;  and 
in  New  Hampshire  a  deputy  sheriff 
may  be  bail,  Plumer  v.  Brewster,  2 
N.  H.  473. 

It  has  been  held  that  although  at- 
torneys cannot  be  bail  to  the  action, 
they  may  be  bail  to  the  sheriff.  Mann 
V.  Nattage,  i  Y.  &  J.  367  note;  Bell  v. 
Gate,  I  Taunt.  162. 

And  that  an  attorney  is  liable  on  his 
I  obli^ition  as  bail,  although  his  becom- 
ing D„il  was  contrary  to  a  rule  of  court. 
Harper  v.  Tahourdin,  6  M.  &  S.  383. 

An  undertaking  by  an  attorney  to 


give  a  bail  bond  to  the  sheriff  is  void. 
Sedgworth  z/.  Spicer,  4East  568;  Lewis 
V.  Knight,  I  Dowl.  Pr.  Cas.  261. 

Persons  Indemtiified. — Persons  who 
have  been  indemnified  or  promised  in- 
demnity by  the  defendant's  attorney 
cannot  be  accepted  as  bail.  Anony- 
mous, I  Dowl.  Pr.  Cas.  i;  Capon  v. 
Dillamore,  i  Bing.  423,  8  E.  C.  L.  577; 
Vestris's  Bail,  i  Jur.  335;  Greensill  v. 
Hopley,  I  B.  &  P.  103;  but  a  request 
by  defendant's  attorney,  without  in- 
demnity, does  not  disqualify.  Hunt  v. 
Blaquiere,  4  Bing.  588.  Indemnifica- 
tion by  the  sheriff's  officer  does  not 
disqualify  bail.  Chick's  Bail,  i  Chit. 
714,  note. 

Bail  on  Commission. — Where  it  was 
shown  that  the  person  offered  as  bail 
was  to  be  paid  therefor  a  commission 
on  the  amount  for  which  he  was  to 
justify — held,  that  he  was  disqualified 
to  act  as  bail.  Foxall's  Bail,  7  D.  & 
R.  783,  16  E.  C.  L.  322. 

Administrator  of  Former  Bail.  — 
Where  appearance  bail  dies,  his  ad- 
ministrator cannot  appear  as  such 
bail.  Finley  v.  McCarthy,  i  Cranch 
(C.  C.)  266. 

Indorser  and  Acceptor. — The  indorser 
of  commercial  paper  on  which  a  suit  is 
brought  is  a  proper  person  to  be  bail 
in  the  action.  Robbins  v.  Upton,  5 
Cranch  (C.  C.)  498. 

And  it  is  no  valid  objection  to  a  per- 
son offered  as  bail  that  he  is  an  indorser 
on  the  bill  of  exchange  on  which  the  ac- 
tion is  brought,  Stevens's  Bail,  i  Chit. 
305,  18  E.  C.  L.  92;  Harris  v.  Manley, 
2  B.  &  P.  526;  or  to  the  drawer  of  a 
bill,  where  the  action  is  against  the 
acceptor  of  the  bill,  Prince  v.  Beesley, 
4  Scott  37. 

The  acceptor  of  a  dishonored  bill 
of  exchange  cannot  be  bail  in  an  ac- 
tion against  the  drawer  of  the  bill. 
Anonymous,  i  Dowl.  Pr.  Cas.  183. 

2.  Grant  v.  Gibbs,  i  Scott,  390. 

Such  bail  may  be  put  in  during  va- 
cation. Rex  V.  Middlesex,  4  Tyr.  60; 
Baddeley  v.  Adams,  5  T.  R.  170. 

Where  special  bail  fail  to  justify, 
the  sheriff  may  put  in  new  bail,  even 
after  an  attachment  for  not  bringing 
in  defendant's  body.  Hamilton  v. 
Jones,  6  Bing.  628,  19  E.  C.  L.  182. 
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Notice. — The  defendant,  having  obtained  special  bail,  should 
serve  notice  thereof  on  the  plaintiff,  according  to  the  rules  of 
practice.*  Such  notice  should  correctly  and  truly  describe  the 
bail,*  and  state  their  residence.*  It  may  be  accompanied  by  an 
affidavit  made  by  the  bail  swearing  to  their  qualification.*     Such 


The  sheriff  may  put  in  bail  before 
the  return  of  the  writ.  Evans  v. 
Swete,  2  Bing.  271,  9  E.  C.  L.  410. 
Contra,  as  to  bail  below.  Birt  v.  Rob- 
erts, I  M.  &  M.  177,  22  E.  C.  L.  283. 

Defendant  may  put  in  special  bail  at 
any  time  before  judgment,  and  he 
thereby  discharges  appearance  bail. 
Bartle  v.  Coleman,  6  Wheat.   (U.   S.) 
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Section  9  of  the  Ohio  Act  of  June  i, 
1831,  providing  that  special  bail  shall 
be  filed  on  the  return  day  of  writs  of 
ca.  ad  resp.,  was  held  to  be  only  direc- 
tory; and  it  was  always  competent  for 
the  court,  in  their  discretion,  for  good 
cause  shown,  to  suffer  bail  to  be  put 
in  at  any  day  during  the  return  term. 
Enos  V.  Aylesworth,  8  Ohio  St.  322. 

Not  after  Suit  on  Bail  Bond. — Where  a 
bail  bond  is  conditioned  to  put  in 
special  bail  within  a  specified  time, 
such  special  bail  cannot  be  put  in  after 
action  has  been  begun  on  the  bail 
bond,  although  no  default  was  en- 
tered.      Pease   v.    Pendell,    57    Mich. 

sis- 
No  Service  Necessary  where  Bail  Given. 
— If  defendant  puts  in  special  bail 
where  no  process  has  been  served, 
plaintiff  may  proceed  as  though  the 
service  had  in  fact  been  made.  Wright 
V.  Jeffrey,  5  Cow.  (N.  Y.)  15. 

1.  Stevenson  v.  Kimber,  3  Rawle 
(Pa.)  272;  Jaques  v.  Hemphill,  3  Harr. 
(Del.)  503;  Cobb  v.  Darrow,  6  Cow. 
(N.  Y.)  390;  Nichols  v.  Sutfin,  7  Cow. 
(N.  Y.)  422;  Wiles  V.  Hill,  i  How.  Pr. 
(N.  Y.)  154. 

Filing  Bail-piece.  —  Notice  of  bail 
should  not  be  given  until  the  bail-piece 
is  actually  filed,  Britt  v.  Van  Norden, 
I  Johns.  Cas.  (N.  Y.)  390;  but  actual 
notice  of  the  filing  is  sufficient.  Wiles 
V.  Hill,  I  How.  Pr.  (N.  Y.)  154. 

If  a  declaration  is  filed  in  chief, 
after  notice  received  of  special  bail,  it 
is  a  waiver  of  exceptions  to  the  bill, 
although  the  bail-piece  was  not  filed 
when  notice  was  given;  and  the  plain- 
tiff cannot  proceed  against  the  sheriff, 
although  the  bail  are  insufficient. 
People  V.  Stevens,  9  Johns.  (N.  Y.) 
.72. 

2.  Notice  should  state  whether  the 


bail  are  housekeepers  or  freeholders, 
Wilson's  Bail,  2  Dowl.  Pr.  Cas.  431; 
their  addition  or  employment,  as  jewel- 
er, gentleman,   etc.,  v.  Costar,  5 

Taunt.   554;  V.  Pasman,  5  Taunt. 

759;  Hamlet's  Bail,  i  Dowl. Pr. Cas. 501; 
Anonymous,  i  Chit.  494,  note;  Wood 
V.  Ray,  4  Dowl.  Pr.  Cas.  692;  Moss  z/. 
Heavyside,  7  D.  &  R.  772,  16  E.  C.  L. 
321;  Fleming's  Bail,  i  C.  &  M.  iii; 
Fearnley's  Bail,  i  Dowl.  Pr.  Cas.  40; 
Lanyon's  Bail,  3  Dowl.  Pr.  Cas.  85; 
also  their  proper  Christian  names, 
White's  Bail,  2  H.  &  W.  134;  Anony- 
mous, I  Chit.  88;  Smith  v.  Mellon,  5 
Taunt.  854. 

Error  in  such  description  is  fatal. 
Wood  V.  Chadwick,  2  Taunt.  173; 
Anonymous,  i  Moore  126,  4  E.  C. 
L.  392;  but  is  waived  by  plaintiff's  ex- 
cepting to  the  bail.  Bigg  v,  Dick,  i 
Taunt.  17. 

3.  Smith's  Bail,  i  Dowl.  Pr.  Cas.  499; 
Thomson  v.  Smith,  i  Dowl.  Pr.  Cas. 
340;  Thompson's  Bail,  i  Dowl.  Pr. 
Cas.  497;  Ward's  Bail,  i  Dowl.  Pr. 
Cas.  596;  Johnson's  Bail,  i  Dowl.  Pr. 
Cas.  438;  Fortesque's  Bail,  2  Dowl. 
Pr.  Cas.  541;  Lanyon's  Bail,  3  Dowl. 
Pr.  Cas.  85;  Anonymous,  i  Chit.  495; 
Weddall  v.  Berger,  i  B.  &  P.  325; 
Parks'  Bail,  2  H.  &  W.  134;  Tanner  z/. 
Nash,  I  Price  400. 

If  Defendant  is  in  Custody  the  notice 
of  bail  must  state  or  show  it.  Frith's 
Bail,  2  Dowl.  Pr.  Cas.  229;  Fuller's 
Bail,  5  Tyr.  491;  Bullen's  Bail,  3  Dowl. 
Pr.  Cas.  422. 

Irreg^ilarities  and  Defects  in  the  no- 
tice of  bail  do  not  render  it  null  and 
void,  or  authorize  the  plaintiff  to  so 
treat  it.  Pugh  v.  Emery,  4  D.  &  R. 
30,  16  E.  C.  L.  187;  Rex  V.  Middlesex, 
3  Tyr.  440,  2  Dowl.  Pr.  Cas.  5;  Gil- 
mour  V.  Brindley,  7  D.  &  R.  259,  16  E. 
C.  L.  288;  Wigley  v.  Edwards,  4  Tyr. 
235,  2  Dowl.  Pr.  Cas.  282. 

Plaintiff  should  raise  the  objection 
when  the  bail  appear  to  justify.  Bell 
V.  Forster,  8  Bing.  334,  21  E.  C.  L.  309; 
Muir  V.  Smith,  2  Tyr.  742;  Martin  v. 
Cell,  2  Tyr.  166.  But  see  Sywood  v. 
Dougherty,  i  Scott  79;  Innis  v.  Smith, 
2  C.  &  J.  634. 

4.  Anonymous,    i    Dowl,    Pr.    Cas. 
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affidavit  should  be  to  the  effect  that  the  bail  are  worth  double 
the  amount  for  which  they  become  bail,  over  and  above  their 
just  debts  and  every  other  sum  for  which  they  are  then  bail.* 

Exception. — If  the  plaintiff  objects  to  the  sufficiency  of  the  bail, 
he  should  except  thereto  according  to  the  practice.*  Notice  of 
exception  should  be  made  in  writing,  properly  entitled,  and 
should  be  served  on  defendant.' 

Justifying. — If  duly  excepted  to,  the  bail  must  justify.^  Justifi- 
cation should  be  had  at  a  time  and  place  stated  by  defendant  in 
a  written  notice  served  by  him.*  Such  time  will  be  extended 
where  good  cause  therefor  is  shown.®  Bail  is  not  considered  put 
in  until  the  sureties  have  justified  and  an  order  allowing  them  has 


115;  Lanyon's  Bail,  3  Dowl.  Pr.  Cas. 
85;  West  V.  Williams,  2  B.  &  Ad.  345. 

1.  Darling  v.  Hutchinson,  2  Tyr. 
491;  Housley  v.  Boyd,  i  Scott  698; 
Henshaw  v.  Woolwich,  i  C.  &.  J.  150; 
Anonymous,  i  Dowl.  Pr.  Cas.  159; 
Smith's  Bail,  i  Dowl.  Pr.  Cas.  499; 
Rogers  z/.  Jones,  3  Tyr.  256;  Delwarte's 
Bail,  W.  W.  &  D.  390;  Worlison's  Bail, 

2  Dowl.    Pr.  Cas.   53;  Lawson's   Bail, 

3  Dowl.  Pr.  Cas.  85;  Naylor's  Bail, 
3  Dowl.  Pr.  Cas.  452;  Hunt's  Bail.  4 
Dowl.  Pr.  Cas.  272;  Carter's  Bail,  5 
Dowl.  Pr.  Cas.  577;  De  Burgh's  Bail, 
2  Jur.  922;  Stevens  v.  Miller,  2  M.  & 
W.  368. 

2.  Ferris  v.  Phelps,  i  Johns.  Cas. 
(N.  Y.)  249;  Caines  v.  Hunt,  8  Johns. 
(N.  Y.)  358;  Cummings  v.  Meeker,  2 
Miles  (Pa.)  83;  Lazarus  v.  Levaux,  4 
Dowl.  Pr.  Cas.  353;  Rex  v.  Middlesex, 
8  T.  R.  258;  Goddardz'.  Jarvis,  9  Bing. 
88,  23  E.  C.  L.  271,  I  Dowl.  Pr.  Cas. 
278;  Rex  V.  Surry,  2  East  181;  Banter 
V.  Levi,  I  Chit.  714,  18  E.  C.  L.  212. 
But  see  Reg.  v.  Middlesex,  i  H.  &  H. 

335- 

Extension  of  Time.  —  The  time  in 
which  exception  to  bail  may  be  taken 
may  be  enlarged  by  the  court  on  good 
cause  shown.  Zimm  v.  Ritterman,  5 
Robt.  (N.  Y.)6i8. 

When  cannot  Except. — Persons  not 
excepted  to  as  appearance  bail  cannot 
be  excepted  to  as  special  bail.  Dun- 
lops  V.  Laporte,  i  Hen.  &  M.  (Va.)22. 

3.  Rex  V.  Middlesex.  5  B.  &  C.  389; 
Anonvmous,  i  Chit.  375;  Oldham  v. 
Burre'll,  7  T.  R.  26;  Felton  v.  King,  i 
Jur.  707,  5  Dowl.  Pr.  Cas.  658. 

Such  exception  should  be  entered 
in  the  bail-book.  Thwaites  v.  Gal- 
lington,  4  D.  &  R.  365,  16  E.  C.  L.  205; 
Rex  V.  Middlesex,  7  D.  &  R.  264,  16 
E.  C.  L.  289,  8  D.  &  R.  149,  16  E.  C. 
L.  340;  Hodson  v.  Garrett,  i  Chit.  174, 


18  E.  C.  L.  60;  Hanwell's  Bail,  5  Dowl. 
Pr.  Cas.  425. 

Withdrawing. — An  exception  to  bail 
may  be  withdrawn  and  justification 
waived  before  the  expiration  of  the 
time  for  justification.  People  v.  Su- 
perior Ct.,  20  Wend.  (N.  Y.)  607. 

4.  Chapin  v.  White,  2  How.  Pr.  (N. 
Y.)  105;  Louis  V.  Mitchell,  2  Hill  (N. 
Y.)  379;  Hill  V.  Jones,  11  East  321. 

The  taking  of  a  recognizance  of 
bail  out  of  court  is  only  de  bene  esse, 
and  where  excepted  to  the  bail  must 
justify.  Poe  v.  Mounger,  i  Cranch  (C. 
C.)  145.  But  see  Jones  v.  Badger,  5 
Binn.  (Pa.)  461. 

Bail  who  surrender  their  principal 
need  not  justify.  Anonvmous,  2  W. 
Bl.  758. 

6.  Rex  V.  Middlesex,  5  B.  &  C.  389; 
Denton's  Bail,  i  Dowl.  Pr.  Cas.  2; 
Lewis  V.  Gadderrer,  5  B.  &  Aid.  704,  7 
E.  C.  L.  235;  Rogers  v.  Mapleback,  i  H. 
Bl.  106;  Aldridge  v.  Schroder,  i  Smith 
75;  Anonymous,  i  Tyr.  378;  Cumming 
V.  Pullen,  I  Scott  638;  Anonymous,  i 
Chit.  174. 

6.  Gilbank's  Bail,  9  D.  &  R.  6,  22 
E.  C.  L.  381;  Anonymous,  i  Chit.  6, 
18  E.  C.  L.  12;  Bold's  Bail,  i  Chit.  228, 
18  E.  C.  L.  85:  Slade's  Bail,  i  Chit.  502, 
18  E.  C.  L.  147;  Spurdens  v.  Mahoney,  i 
Chit.  309;  Hughes  v.  Sterling,  11  Price 
158;  Hodges  V.  Meek,  3  Moore  240.  4 
E.  C.  L.  432.  But  not  where  good  cause 
is  not  shown.  Well's  Bail,  i  Bing.  359; 
8  E.  C.  L.  547;  Gablentz's  bail,  i  H.  & 
W.  in;  George  v.  Barnsley,  i  Chit.  8, 
18  E.  C.  L.  13. 

Before  Different  Officer. — Justification 
may  be  taken  before  a  different  officer 
from  that  named  in  the  notice.  South- 
erland  v.  Sheffield,  2  Wend.  (N.Y.)  293. 

At  Chambers. — Bail  may  justify  be- 
fore a  judge  at  chambers  in  vacation. 
Fenn  v.  Smith,  6  Johns.  (N.  Y.)  124. 
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been  made  and  served.*     Where  a  proper  affidavit  of  justification 


1.  Holland  v.  White,  2  B.  &  P.  341; 
Rex  V.  Middlesex,  4  T.  R.  493,  2  Chit. 
99,  2  Dowl.  Pr.  Cas.  116. 

Bail  may  be  rejected,  after  allowance 
thereof,  on  good  cause  shown,  as 
fraud,  or  perjury.  Anonymous,  i  Chit. 
116;  Gould  V.  Berry,  i  Chit.  143,  18  E. 
C.  L.  55;  Shee  v.  Abbott,  5  Moore 
321,  2  B.  &  P.  619;  Burling  v.  Waters, 
4  M.  &  P.  125. 

Where  one  of  the  bail  is  rejected  it 
operates  as  a  rejection  of  both  of  them, 
i.  (.,  the  recognizance  is  rejected. 
Lewis  V.  Gadderrer,  5  B.  &  Aid.  704,  7 
E.  C.  L.  235. 

A  rejection  of  bail  may  be  reconsid- 
ered, as  where,  after  bail  were  re- 
jected for  insufficiency  in  the  state- 
ment of  their  debts,  they  were  after- 
wards accepted  on  production  of  their 
books,  and  showing  positively  their 
debts  and  the  state  of  their  affairs. 
Clark  V.  Vestris,  i  Jur.  335. 

Opening  Justification.  —  Where  bail 
have  properly  justified  and  been  al- 
lowed, such  justification  will  not  be 
set  aside  on  account  of  the  excus- 
able absence  of  plaintiff's  attorney  at 
the  time  of  justification.  The  sheriff, 
having  been  legally  released  from  lia- 
bility by  such  justification,  cannot 
again  be  made  liable.  Lewis  v.  Ste- 
vens, 65   How.  Pr.  (N.   Y.   Ct.   App.) 

525. 

Liability  of  Bail  not  Justifying. — If 
bail  fail  to  justify  within  the  time 
allowed  by  the  practice,  they  cease  to 
be  bail  and  are  not  liable  as  such. 
Clapp  V.  Shutt,  44  Barb.  (N.  Y.)  9. 
Plaintiff  cannot  hold  them  liable  by 
giving  notice  that  he  waives  his  ex- 
ception to  them.  Trotter  v.  Hawley, 
I  Cow.  (N.  Y.)  226;  Waterman  v.  Al- 
len, 1  Cow.  (N.  Y.)  60;  Cooper  v. 
Spicer,  2  Cow.  (N.  Y.)  619. 

Right  and  Liability  of  Sheriff — New 
York. — Inasmuch  as  a  sherifT  becomes 
bail  when  the  sureties  given  by  a  de- 
fendant arrested  under  the  New  York 
Code  fail  to  justify,  he  therefore  may 
rearrest  defendant.  Seaver  v.  Gen- 
ner,  10  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
256;  Metcalf  V.  Stryker,  31  Barb.  (N. 
Y.)  62. 

Upon  an  arrest  under  the  code,  if 
bail  that  the  sheriff  has  accepted  fail 
to  justify,  the  sheriff  becomes  liable 
as  bail  to  the  action:  and  his  liability 
is   commensurate    with   that    of    any 


other  bail.  Metcalf  v.  Stryker,  31 
Barb.  (N.  Y.)  62,  10  Abb.  Pr.  (N.  Y.) 
12. 

Defendant  was  arrested  on  an  order 
of  arrest,  and  gave  bail  as  required  by 
the  order.  The  sureties  justified  be- 
fore a  commissioner  of  deeds,  and,  the 
judge  approving  the  undertaking  ex 
parte,  the  defendant  was  released. 
Upon  service  of  the  undertaking, 
plaintiff's  attorney  gave  notice  of  the 
exception  to  the  sureties,  which  was 
returned  because  of  the  aforesaid  ap- 
proval. A  motion  to  compel  the  re- 
ceipt of  such  notice  was  denied,  and 
it  was  ordered  that  if  plaintiff  declined 
to  permit  the  approval  of  the  sureties 
to  stay,  the  order  of  arrest  might  be 
considered  vacated.  It  was  held  that 
this  ruling  was  erroneous;  that  the 
approval  was  merely  formal  and  did 
not  bind  the  plaintiff;  that  he  had  a 
right  to  examine  the  sureties;  and 
that  it  was  only  after  such  examina- 
tion, and  the  final  approval  thereon, 
that  the  sheriff  could  be  exonerated 
from  liability.  Hetch  v.  Bishop 
(Super.  Ct.),  20  N.  Y.  Supp.  837. 

Waiver  of  Exception. — Where  plaintiff, 
on  the  bail  failing  to  justify,  proceeds 
at  once  against  them  or  the  defendants, 
he  waives  his  exception  thereto.  He 
should,  as  formerly,  rule  the  sheriff  to 
bring  in  defendant's  body,  and  compel 
him  to  find  good  bail  or  pay  the  money 
into  court.  White  v.  Fitler,  7  Pa.  St. 
533- 

In  New  York,  after  exception  to 
special  bail,  the  plaintiff  may  waive 
such  exception,  without  requiring  a 
justification,  provided  the  waiver  be 
before  the  expiration  of  the  time  of 
justification.  People  v.  Superior  Ct., 
20  Wend.  (N.  Y.)  607.  See  Boyd  v. 
Weeks,  6  Hill  (N.  Y.)  71. 

If  bail  do  not  justify  within  the  time 
allowed  by  the  rule  of  the  court,  they 
cease  to  be  bail,  and  cannot  be  held 
by  the  plaintiff's  giving  notice  that 
he  waives  the  exception.  People  v. 
Judges,  I  Cow.  (N.  Y.)  54. 

Plea  before  Justification. — Until  bail 
is  perfected  by  justification  a  plea 
served  is  a  nullity;  nor  does  justifica- 
tion make  good  a  plea  served  prior 
thereto  unless  the  same  was  served 
de  bene  esse.  Adams  v.  Minton,  6  Cow. 
(N.  Y.)  56.  See  also  Briggs  v.  Rowe, 
7  Cow.  (N.  Y.)5o8. 
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is  served  and  the  bail  are  excepted  to,  costs  are  sometimes  allowed 
to  the  party  successful  on  justification.* 

Adding  Bail. — Where  the  bail  fail  to  justify,  it  is  usual  to  allow 
new  bail  to  be  added  or  substituted,  under  an  order  of  the  court 
or  a  judge,  which  must  generally  be  obtained  therefor.* 

9.  Bail  Bonds  and  Recognizances — To  Whom  Given. — A  bail  bond 
should  be  given  to  the  court  or  to  the  ofificer  (who  is  usually  the 
sheriff)  authorized  by  law  to  take  it ;  and  if  not  so  given  it  is  void.* 

Arrest  Illegal. — If  for  any  reason  the  arrest  of  the  defendant  was 
illegal,  no  power  exists  to  require  a  bail  bond,  and  a  bond  given 
is  void.* 

Execution. — A  bail  bond  should  be  duly  executed  by  both  the 
principal  and  the  sureties.* 


1.  Bowman  v.  Russell,  2  Tyr,  744; 
Grant's  Bail,  3  Dowl.  Pr.  Cas.  165; 
Evan's  Bail,  i  Dowl.  Pr.  Cas.  384;  De 
Bode's  Bail,  i  Dowl.  Pr.  Cas.  368;  Del- 
warte's  Bail,  W.,  W.  &  D.  390;  Lewis 
V.  Glossop,  2  C,  M.  &  R.  655;  Jour- 
dain  v.  Gunn,  2  Tyr.  491. 

2.  Vestris's  Bail,  i  Jur.  335,  4  Scott 
394;  Rex  V.  Essex,  2  Dowl.  Pr.  Cas. 
782;  Bird's  Bail,  2  Dowl.  Pr.  Cas.  583; 
Key  V.  M'Intyre,  2  M.  &  W.  347. 

Where  bail  were  rejected  on  techni- 
cal grounds,  leave  to  add  new  bail  was 
refused.  Elliott  v.  Gutteridge,  6 
Dowl.  Pr.  Cas.  255. 

Where  bail  have  been  rejected  a  new 
bail-piece  must  be  put  in.  Lewis  v. 
Gadderrer,  5  B.  &  Aid.  704,  7  E.  C.  L. 
235.  But  where  the  bail  become  incom- 
petent after  the  recognizance  is  com- 
pleted, defendant  cannot  be  required  to 
put  in  new  bail.  Reg.  v.  Shirley,  12 
L.  J.  Q.  B.  346. 

Allowance  Discretionary. — An  appli- 
cation to  change  bail  is  addressed 
to  the  discretion  of  the  court,  whose 
decision  thereon  will  not  be  reversed 
on  appeal  unless  for  good  cause 
shown.     Colgate  v.  Hill,  20  Vt.  56. 

Notice  of  New  Bail. — If  defendant  in- 
tends to  add  new  bail,  he  should  give 
notice  to  that  effect.  A  notice  that 
he  intends  to  perfect  bail  is  insufficient. 
Brown  v.  Williamson,  8   N.  J.  L.  363. 

Sheriff  Taking. — A  sheriff  may  take 
a  new  bond  and  abandon  an  illegal 
one  which  he  originally  took.  State 
V.  McKeown,  12  La.  Ann.  596. 

3.  Handley  v.  Ewing,  4  Bibb  (Ky.) 
505;  Jackson  v.  Hunter,  6  T.  R.  71; 
Rogers  v.  Reeves,  i  T.  R.  418. 

It  should  be  executed  in  the  pres- 
ence of  the  officer  authorized  to  take 
it.  Jones  v.  Bunn,  2  Mete.  (Ky.)  490; 
Covington  v.  Com.,  3  Bush  (Ky.)  478. 


Sheriff  of  County  where  Given. — A  bail 
bond  should  be  taken  to  the  sheriff  of 
the  county  in  which  it  is  given,  and 
not  to  the  sheriff  of  another  county, 
although  the  action  is  pending  in  such 
other  county.  Conant  v.  Sheldon,  4 
Gray  (Mass.)  300;  Smith  v.  Adams,  12 
Met.  (Mass.)  564. 

Deputy  Sheriff. — Where  the  statute 
provides  that  appearance  bail  may  be 
executed  to  the  officer  making  the  ar- 
rest, such  bail  is  properly  made  to  the 
deputy  sheriff  if  he  makes  the  arrest. 
Wilcox  V.  Ismon,  34  Mich.  268. 

In  Vermont  bail  is  not  taken  by  way 
of  a  bond  to  the  sheriff,  but  by  means 
of  the  indorsement  upon  the  back  of 
the  writ  direct  to  the  creditor.  Meriam 
V.  Armstrong,  22  Vt.  26. 

Poor  Debtor. — A  recognizance  of  bail 
for  a  poor  debtor  not  taken  by  a  court 
or  person  authorized  by  statute  to  take 
such  recognizance,  is  void.  Stack  v. 
O'Brien,  157  Mass.  374;  Brayman  v. 
Whitcomb,  134  Mass.  525. 

4.  Sargent  v.  Roberts,  52  Me.  590; 
Stearns  z/.  Veasey,  33  N.  H.  61;  Pauer 
V.  Simon,  6  Bush  (Ky.)5i4;  Brown  v. 
Way,  33  Ga.  190. 

Where  the  court  has  no  jurisdiction 
of  the  subject-matter  of  a  suit  brought 
therein,  a  bail  bond  given  in  such 
action  is  void.  Pike  v.  Neal,  73  Me. 
513- 

5.  Bean  v.  Parker,  17  Mass.  591. 
Signature — Rhode  Island. — One  who 

indorses  a  writ  or  process  in  order  to 
become  bail,  under  Gen.  Stat.  R.  I.,  c. 
196,  ^  8,  must  write  his  Christian  name 
in  full,  otherwise  there  is  no  statutory 
liability.  Dresser  v.  Fifield,  12  R.  I. 
24. 

Notary  without  Authority. — A  notary 
has  no  power  to  take  an  acknowledg- 
ment of  special  bail,  and  a  recogni- 
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BAIL  AND  RECOGNIZANCE. 


Bail  Bonds. 


General  Requisites. — A  bail  bond  should  substantially  show  the  title 
of  the  cause,  the  amount  of  the  claim,  at  whose  suit  the  arrest  is 
made,  and  when  and  where  the  process  is  returnable.* 


zance  of  such  bail  acknowledged  be- 
fore a  notary  is  void.  Clink  v.  Rus- 
sell, 58  Mich.  242. 

Delivery. — To  give  it  validity  a  bond 
must  be  delivered  by  the  party  him- 
self or  by  his  attorney  duly  authorized. 
Harrison  v.  Tiernans,  4  Rand.  (Va.) 
177. 

In  Blank. — A  bail  bond  executed  be- 
fore the  condition  therein  is  filled  up 
is  void.  Powell  v.  Duff,  3  Camp.  181; 
Holding  V.  Raphael,  5  N.  &  M.  655; 
Perry  v.  Dobbins,  2  Bailey  (S.  Car.) 

343- 

But  it  will  be  good,  although  the 
names  are  not  inserted  in  the  blanks 
for  that  purpose  in  the  body  of  the 
bond.  Neil  v.  Morgan,  28  111.  524. 
See  also  Raynolds  v.  Gore,  4  Leigh 
(Va.)  276. 

The  Oenaineness  of  a  recognizance  of 
special  bail  may  be  disproved  by  de- 
fendants in  an  action  brought  thereon. 
Elliott  V.  Green,  10  Mich.  113. 

1.  Churchill  v.  Perkins,  5  Mass.  542. 
But  see  Palmer  v.  McGinnis,  Hard. 
(Ky.)  513;  McClean  v.  Lillard,  i  Bibb 
(Ky.)  146;  Ralston  v.  Love,  Hard. 
(Ky.)  509;  Stevens  v.  Clancey,  i  Johns. 
(N.  Y.)  521;  Payne  v.  Britton,  6  Rand. 
(Va.)  loi;  Colburn  v.  Downes,  10 Mass. 
20;  Bull  V.  Clarke,  2  Met.  (Mass.)  587; 
Rowland  v.  Seymour,  2   Met.  (Mass.) 

590- 

It  should  be  sealed.  Peyton  v. 
Moseley,  3  T.  B.  Mon.  (Ky.)8o. 

But  not  where  the  statutory  form  re- 
quires no  seal.  Scott  v.  Brokaw,  5 
Blackf.  (Ind.)457. 

And  a  sheriff  who  has  taken  a  bail 
bond  without  seals  annexed  to  the 
names  of  the  sureties  is  not  justified 
by  this  informality  in  afterwards  de- 
taining the  person  arrested.  Delies- 
seline  v.  Bunch.   Harp.  (S.    Car.)  226. 

It  should  be  to  the  sheriff  by  the 
name  of  his  ofiice.  Rogers  v.  Reeves, 
I  T.  R.  422;  Loker  v.  Antonio,  4  Mc- 
Cord  (S.  Car.)  175;  Hunter  v.  Gilham, 
I  111.  82;  Handicy  v.  Ewing,  4  Bibb 
(Ky.)  505;  Conant  v.  Sheldon,  4  Gray 
(Mass.)  300. 

It  should  be  conditioned  in  such 
manner  that  performance  is  pos- 
sible. Graham  v.  Crawsbaw,  3  Lev. 
74;  Fanshor  v.  Stout,  4  N.  J.  L.  319. 

It  should  be  for  a  proper  amount. 
ElUs  V.  Robinson,  3  N.  J.  L.  707. 


It  should  be  conditioned  for  defend- 
ant's appearance  at  the  place  and 
day  named  in  the  writ.  Blending  v. 
Rogers,  2  Brev.  (S.  Car.)  394;  Holmes 
V.  Chadbourne,  4  Me.  10. 

It  should  describe  the  action  suffi- 
ciently to  distinguish  it,  Ralston  v. 
Love,  Hard.  (Ky.)  509;  Churchill  v. 
Perkins,  5  Mass.  542;  Colburn  v. 
Downes,  10  Mass.  20;  but  need  not 
disclose  the  nature  of  the  suit,  Owen 
V.  Nail,  6  T.  R.  702. 

Number  of  Sureties. — To  relieve  the 
sheriff  there  must  be  two  or  more 
sureties.  Rexz/.  London,  2  Bing.  227, 
9  E.  C.  L.  390;  Long  V.  Billings,  g 
Mass.  482;  Rice  v.  Hosmer,  12  Mass. 
129;  Cromelines  v.  Beldens,  i  Wend. 
(N.  Y.)  108.  Contra,  Bennett  v.  Brown, 
5  Rich.  (S.  Car.)  347.  But  the  bond 
will  bind  the  surety  if  only  one  surety 
be  taken.  Caines  v.  Hunt,  8  Johns. 
(N.  Y.)  358;  Lane  v.  Smith,  2  Pick. 
(Mass.)  284;  Glezen  v.  Rood,  2  Met. 
(Mass.)  490;  Johnson  v.  Williams,  2 
Overt.  (Tenn.)  178. 

Statutory  provisions  as  to  the  num- 
ber of  sureties  on  a  bail  bond  are  direc- 
tory only,  and  a  bond  executed  by  a 
less  number  than  the  statute  requires 
is  valid.  Arrenton  v.  Jordan,  4  Hawks. 
(N.  Car.)  98;  Lane  v.  Smith,  2  Pick. 
(Mass.)  284;  Johnson  v,  Williams,  2 
Overt.  (Tenn.)  178. 

Recitals  —  Misrecitals. — A  misrecital 
of  the  record  in  a  bail  bond  or  the 
omission  of  the  name  of  one  of  the  de- 
fendants will  not  vitiate  it.  Kelly  v. 
Com.,  9  Watts.  (Pa.)  43. 

If  the  bail  bond  recites  an  arrest  un- 
der a  capias  in  case,  and  the  record 
shows  the  action  to  have  been  in  tres- 
pass, the  variance  is  immaterial, 
Devereux  v.  Esling,  7  Pa.  St.  383. 

Judgment  on  a  bond  which  recites 
the  writ  at  the  suit  of  A,  administra- 
tor, when  the  writ  is  at  his  suit  as  ex- 
ecutor, will  not  be  reversed.  Payne  v. 
Britton,  6  Rand.  (Va.)  loi. 

A  variance  in  the  amount  of  the 
debt  stated  in  the  writ  and  in  the  re- 
cital of  the  bond  is  not  fatal  if  the 
bond  contains  other  descriptions  which 
show  that  it  was  taken  in  the  proper 
suit.  Robeson  v.  Thompson,  9  N.  J. 
L.  97;  Carter  v.  Cockrill,  2  Munf. 
(Va.)448. 

A  bail  bond  recited  a  full  description 
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Bail  Bonds. 


Conditions. — The  purpose  of  a  bail  bond  is  to  secure  appearance, 
and  that  should  be  its  condition,*  Such  bonds  have  been  held 
void  where  they  contained  other  conditions  than  those  prescribed 
by  law,*  or  omitted  prescribed  conditions  beneficial  to  the  sure- 
ties.' 


of  the  action,  except  the  name  of  the 
county  where  it  was  pending.  It  ap- 
peared that  there  was  an  action  in  O. 
county  corresponding  to  the  recital, 
and  the  bond  was  held  good.  Deboard 
V.  Brooks,  28  Ga.  362. 

A  bail  bond  conditioned  that  the 
principal  shall  appear  at  the  court 
indicated  by  the  writ  and  answer  the 
plaintiff,  is  good,  although  it  contains 
no  recital  that  the  party  was  arrested. 
Walker  v.  Massey,  10  Ala.  30. 

Where  the  sheriff  arrested  a  defend- 
ant on  a  bail  writ,  and  by  mistake 
took  a  bond  for  the  jail  limits,  stating 
that  the  defendant  was  imprisoned 
under  a  ca.  sa.,  the  bond  was  held  to 
be  void  and  the  defendant  not  es- 
topped to  deny  that  there  was  a  ca. 
sa.  Miller  v.  Bagwell,  3  McCord  (S. 
Car.)  429. 

1.  Jackson  v.  Hunter,  6  T.  R.  71; 
Rogers  v.  Reeves,  i  T.  R.  418;  Loyd  v. 
McTeer,  33  Ga.  37.  See  also  Embree  v. 
Norris,  2  Ala.  271;  Hysinger  v.  Col- 
man,  5  Blackf.  (Ind.)  596. 

A  bond  conditioned  for  the  appear- 
ance of  the  defendant  on  a  day  prior  to 
its  date  is  void,  Samuel  v.  Evans,  2 
T.  R.  569;  or  at  a  day  different  from 
that  prescribed  by  law  for  holding 
court,  Allen  v.  White,  Minor  (Ala.) 
289.  One  conditioned  for  appear- 
ance eight  days  after  its  date  is  good. 
Evans  v.  Moseley,  2  Dowl.   Pr.    Cas, 

364- 

From  Term  to  Term. — A  condition  in 
a  bail  bond  that  the  principal  shall 
attend  at  a  certain  term  of  the  court, 
and  from  term  to  term  thereafter  until 
discharged  by  leave  of  the  court,  is 
good.  Simpson  v.  Robert,  35  Ga.  180; 
Embree  v.  Norris,  2  Ala.  271. 

Pay  or  Surrender. — A  bail  bond  con- 
ditioned "that  the  principal  shall 
well  and  truly  pay  the  condemnation 
of  the  court  or  surrender  his  body  to 
prison,  in  execution  of  the  same,  in 
terms  of  the  law,  and  upon  failure 
thereof  the  security  will  do  it  for 
him,"  is  valid.  Phillips  v.  Parnell,  32 
Ga.  522. 

In  Massachnsetts  a  recognizance  bond 
in     poor-debtor     proceedings,    which 


requires  the  debtors  to  deliver  them- 
selves up  "  for  examination  before 
some  magistrate  authorized  to  act," 
is  sufficient,  as  the  Statute  of  1888, 
c.  419,  §  12,  provides  that  where  the 
word  "magistrate"  appears  it  shall 
be  construed  "  court  or  magistrate." 
Stearns     v.    Hemenway,    162    Mass. 

17. 

2.  Lexington,  etc.,  R.  Co.  v.  Barbee, 
I  Mete.  (Ky.)  384;  Basket  v.  Scott,  5 
Litt.  (Ky.)  208. 

Where  one  arrested  in  a  civil  action 
gave  a  bond  conditioned  to  appear  on 
the  first  day  of  the  term,  while  the 
statute  required  a  bond  to  appear  and 
abide  the  judgment — Ae/d,  that  the 
defendant  was  not  bound  by  the  bond, 
and  might  appear  by  attorney  on  the 
second  day  of  the  term.  Magruder  v, 
Weisl,  2  N.  Mex.  21. 

Contra. — The  fact  that  an  undertak- 
ing given  on  an  arrest  contains  con- 
ditions not  authorized  by  statute, 
does  not  render  it  invalid.  Such  con- 
ditions may  be  treated  as  surplusage, 
Haberstro  z/.  Bedford,  118  N.  Y.  187. 

Where  a  writ  commanded  a  sheriff 
to  take  two  persons  named  and  safely 
keep  them  until  they  gave  bail,  and  the 
sheriff  took  a  bond  conditioned  for  the 
appearance  of  one  of  them  only,  Aeld, 
that  the  bond  was  good.  Grottick  v. 
Phillips,  9  Bing.  721,  23  E.  C.  L.  438. 

3.  Tucker  v.  Davis,  15  Ga.  573; 
Alexander  v.  Bates,  33  Ga.  125. 

A  bond  which  is  void  as  a  statutory 
obligation  cannot  be  enforced  as  a 
voluntary  agreement.  Sackett  v. 
Tucker,  18  Ga.  401. 

Validity  from  Consent.  —  A  recog- 
nizance of  bail  in  error  may  derive 
validity  from  the  express  or  implied 
consent  of  the  parties  to  be  affected 
by  it,  although  it  be  defective  in  form; 
but  where  they  have  treated  it  as  a 
nullity  they  are  bound  by  their  action. 
Allen  V.  Kellam,  94  Pa.  St.  253. 

Where  at  defendant's  request  the 
sheriff  took  to  plaintiff's  attorneys,  for 
their  approval  or  rejection,  an  under- 
taking given  by  defendant  in  a  suf- 
ficient amount,  but  with  only  one 
surety,   and    plaintiff's  attorneys   ap- 
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Bail  Bonds. 


Amount. — A  bond  is  not  void  because  taken  in  a  different  amount 
from  that  required.* 

Construction. — A  bond  or  recognizance  is  to  be  construed  accord- 
ing to  the  rules  of  the  court  in  which  the  action  is  pending,  and 
not  strictly  by  its  terms.* 

Bail-piece. — A  bail-piece  should  be  properly  entitled,  should  name 
the  court  and  parties,  and  be  filed.* 

Assignment  of  Bail  Bonds. — An  assignment  of  a  bail  bond  should  be 
made  by  the  sheriff  to  whom  it  was  given,  or  his  successor,  to  the 
party  for  whose  benefit  it  was  taken. "* 

be  made  by  the  sheriff,  under  his  hand 
and  seal,  and  have  two  subscribing 
witnesses  thereto.  Soloman  z/.  Evans^ 
3  McCord  (S.  Car.)  274. 

It  is  no  objection  to  the  assignment 
of  a  bail  bond  that  it  was  not  made  in 
the  official  character  of  the  officer  to 
whom  it  was  executed,  where  such 
character  appears  in  the  bond  itself. 
Nor  is  it  a  valid  objection  that  the  as- 
signment is  not  under  seal,  where  there 
is  no  statute  requiring  it  to  be  sealed. 
Wilcox  V.  Ismon,  34  Mich.  271. 

By  Stat.  4  Anne,  c.  16,  g  20,  the  sheriff 
was  required  to  assign  the  bail  bond  to 
the  plaintiff  on  his  request  after  its  for- 
feiture. Such  assignment  should  be 
under  seal,  Hamst/.  Ashby,  i  Selw.  N. 
P.  586,  note;  and  executed  in  the  pres- 
ence of  two  witnesses,  Phillips  v. 
Barlow,  i  Bing.  N.  Cas.  433,  27  E.  C.  L. 
446.  Plaintiff  could  not  be  one  of  the 
witnesses.  White  v.  Barrack,  5  Dowl. 
Pr.  Cas.  64. 

Effect  upon  Suit. — By  taking  an  as- 
signment of  a  bail  bond  and  suing  on 
it,  the  plaintiff  does  not  put  an  end  to 
the  original  action,  and  should  not 
discontinue  it.  Ede  v.  Collingridge,  7 
Jur.  203.  He  may  proceed  with  the 
original  action.  Betts  v.  Smyth,  2  Q. 
B.  113.  But  after  so  doing  plaintiff 
cannot  call  for  a  return  to  the  writ, 
before  it  is  determined  whether  the 
bond  is  good  or  not.  Brooke  v.  Stone, 
I  Wils.  223.  Contra,  if  the  bill  is  void. 
I  Tidd's  Pr.  307. 

If  the  plaintiff  proceeds  to  execution 
against  the  bail  he  cannot  have  execu- 
tion against  the  defendant,  although 
the  bail  are  not  good.  Allen  v.  Snow, 
2M.  &S.  341. 

After  Bail  Put  in. — After  bail  to  the 
action  is  put  in,  plaintiff  cannot  take  an 
assignment  of  the  bail  bond  unless  he 
has  properly  excepted  to  the  bail  to 
the  action.  Caines  v.  Hunt,  8  Johns. 
(N.  Y.)358. 

A  plaintiff  does  not  waive  his  right 


proved  it — held,  that  it  was  void  as 
being  taken  colore  officii,  but  was  valid 
as  an  agreement  between  the  parties. 
Toles  V.  Adee,  84  N.  Y.  222. 

1.  Barber  v.  Floyd,  109  Mass.  61. 

A  bail  bond  taken  for  more  than 
twice  the  sum  sworn  to  is  good, 
Norden  v.  Horsley,  2  Wils.  69;  but  a 
sum  larger  than  twice  the  amount 
sworn  to  should  not  be  required, 
Wingrave  v.  Godmond,  6  C.  &  P.  66, 
25  E.  C.  L.  284. 

Where  a  statute  required  the  sheriff 
to  take  a  bail  bond  in  double  the 
amount  for  which  bail  was  required — 
held,  that  this  was  merely  directory, 
and  that  a  bond  in  a  less  sum  was  valid 
as  a  common-law  obligation.  Bever- 
idge  V.  Chetlain,  i  111.  App.  231. 

2.  Beers  v.  Haughton,  9  Pet.  (U.S.) 

329- 

3.  Anonymous,  2  Chit.  77,  18  E.  C.  L. 
255;  Hall's  Bail,  i  Chit.  79,  18  E.  C. 
L.  34;  Holt  V.  Frank,  i  M.  &  S.  199;  Aus- 
ten V.  Fenton,  i  Taunt.  23;  Lowe  v. 
Galloway,  5  Taunt.  663. 

It  is  no  objection  to  a  bail-piece, 
given  by  one  of  two  or  more  defend- 
ants, that  it  does  not  take  notice  of 
the  other  or  others.  Smith  v.  Wallace, 
I  Wash.  (Va.)  254. 

When  a  memorandum  of  a  recogni- 
zance is  filed  it  becomes  a  record  of 
court  on  which  action  will  lie,  although 
the  baij-piece  was  taken  before  a  single 
judge.     Green  v.  Ovington,  16  Johns. 

(N.  Y.)55- 

"A  bail-piece  is  not  process  nor 
in  the  nature  of  process,  but  is  only 
evidence  that  the  surety  has  become 
bail.  At  common  law  the  bail-piece 
seems  not  to  have  been  delivered  to 
the  person  becoming  bail,  but  it  was 
signed  by  a  judge  and  filed  in  the  court 
in  which  the  case  was  pending." 
Worthen  v.  Prescott,  60  Vt.  68. 

4.  Kruse  z'.  Kingsbury  (Mich.,  1894), 
60  N.  W.  Rep.  443. 

How  Executed. —An  assignment  must 
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Cancellation. — The  court  has  power  to  order  a  bail  bond  to  be  de- 
livered up  and  canceled,  and  will  do  so  for  good  cause  shown.* 

Substitution  for  Lost  Bond. — Where  a  recognizance  of  special  bail 
was  lost  from  the  files  of  the  court,  and  the  plaintiff  moved  to  sub- 
stitute a  copy  to  stand  in  lieu  of  the  original,  it  was  held  that  the 
court  had  no  jurisdiction  to  order  the  substitution  to  be  made 
without  notice  to  the  sureties.'* 

10.  Extent  of  Bail's  Liability — in  General.— The  liability  of  bail  is 
limited  by  the  bond  or  the  judgment,  and  cannot  be  extended  by 
construction.* 

Bail  Below. — Bail  to  the  sheriff  are  liable  for  the  plaintiff's  whole 
debt  and  costs,  provided  it  does  not  exceed  the  penalty  of  the 
bond.* 


to  an  assignment  of  the  bail  bond  by 
excepting  to  bail  above  put  in  after 
forfeiture  of  the  bail  bond.  Boldero 
V.  Gray,  Cowp.  769;  Edmond  v.  Ross, 
9  Price  5. 

After  Plea. — By  accepting  a  plea  and 
proceeding  in  the  suit  a  plaintiff  does 
not  waive  his  right  to  proceed  on  the 
bail  bond  against  the  appearance  bail. 
De  Myer  v.  McGonegal,  32  Mich.  120; 
Wilcox  V.  Ismon,  34  Mich.  268. 

1.  Needham  v.  Bristow,  4  Scott  N. 
R.  773. 

It  will  do  so  for  a  variance  between 
the  capias  and  a  paper  served  as  a 
copy  of  the  writ,  Copley  z/.  Mederios, 
8  Scott  N.  R.  172;  but  not  because  de- 
fendant has  rendered  himself  to  jail 
according  to  its   condition,    Ridler  v. 

^Chappelow,  6  Jur.  375. 

Rule  to  show  cause  why  a  bail  bond 

Ishould    not     be    canceled    should    be 

Iserved  on  the  sheriff  as  well  as  on  the 
jlaintiff,  and  the  motion  will  be  denied 

|if  the  sheriff  is  not  notified.     So  held, 
rhere  defendant  died  after  giving  bail 

[to  the  sheriff  and  before  putting  in  bail 

Ito  the  action.     Cook  v.  Lynch,  2  B.  C. 

fRep.  291. 

2.  Montgomery  v.   Henry,  10  Mich. 

3.  Fetterman  v.  Hopkins,  5  Watts 
[(Pa.)  539;  Beers  v.  Haughton,  9 
{Pet.  (U.  S.)  329;  Oxley  v.  Turner,  2 
[Va.  Cas.  334;  Mumford  v.  Stocker,  i 
tCow.  (N.Y.)  601;  New  Haven  Bankz/. 
[Miles,  5  Conn.  588;  Longstreet  v.  La- 
tfitte,  2  Speers  (S.  Car.)  664;  Murden 
If.  Perman,  i  McCord  (S.  Car.)  128; 
iKinsler  v.  Kyzer,  4  McCord  (S.  Car.) 
1315;  Bryce  v.  Morton,  i  Nott&  M.  (S. 
[Car.)  64. 

Bail  are  liable  for  the  amount  re- 
[t'overable  in  the  original  action  and 


costs,  to  an  extent  not  exceeding  the 
penalty  of  the  bail  bond.  Simmons  v. 
Kelly,  39  N.  J.  L.  438. 

They  are  liable  for  interest  on  the 
judgment  to  the  same  extent  as  the 
principal.  Kenan  v.  Carr,  10  Ala. 
867. 

The  sureties  on  a  bail  bond  are  only 
liable  to  the  extent  of  the  penalty  of 
the  bond,  with  interest  from  the  time 
when  return  of  non  est  inventus  is  made. 
Heustis  V.  Rivers,  103  Mass.  398. 

Judgment  Conclnsive.  —  Judgment 
against  the  debtor  regularly  obtained 
is  conclusive  upon  the  special  bail; 
and  a  bill  filed  by  bail,  after  judgment 
against  the  debtor,  and  judgment  by 
default  against  himself,  for  relief,  on 
account  of  a  payment  made  by  the 
debtor  prior  to  the  suit  and  not  taken 
advantage  of  in  the  suit,  cannot  be  sus- 
tained. Foster  v.  Wood,  6  Johns.  Ch. 
(N.  Y.)  87.  See  also  Greathouse  v. 
Dunlap,  3  McLean  (U.  S.)  303. 

Amendment  Introducing  New  Canse  of 
Action. — Where  on  arrest  of  defendant 
in  a  civil  action  an  undertaking  to  ob- 
tain his  release  was  given — held,  that 
the  sureties  thereon  were  only  liable 
for  the  cause  of  action  alleged  at  the 
time  of  such  arrest,  and  were  not  liable 
for  another  embezzlement  subse- 
quently set  up  by  amendment.  Carr 
V.  Sterling,  53  N.  Y.  Super.  Ct.  255. 
See  Fish  v.  Barbour,  43  Mich.  19,  and 
article  Amendments,  Vol.  L,  p.  676. 

Liability  Governed  by  the  Law. — The 
obligations  of  bail  are  assumed  with 
reference  to  the  law,  which  becomes 
a  part  of  their  contract,  and  the  whole 
statute  must  be  examined  to  determine 
their  liability.    Matoon  v.  Eder,  6  Cal. 

57. 
4.  Mitchell  v.  Gibbons,  i  H.  Bl.  76; 
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Sheriff  as  Bail. — If  special  bail  be  not  put  in,  the  sheriff  is  liable  as 
bail,  and  to  the  same  extent.* 

When  not  Liable. — Bail  are  not  liable  where  the  principal  has  sub- 
stantially performed  his  obligation,*  or  where  the  bond  is  void.' 

R.  28;  when  he  lets  a  prisoner  go  at  large 
without  taking  bail,  or  takes  a  bail 
bond  and  does  not  assign  it,  or  takes 
insufficient  bail  if  exception  is  season- 
ably made  for  that  cause.  Hart  v. 
Lanier,  3  Hawks  (N. Car.)  244;  Gray  v. 
Hoover,  4  Dev.  (N.  Car.)  475;  Stuart 
V.  Fitzgerald,  i  Law  Repos.  (N.  Car.) 
234. 

He  is  not  liable  on  his  official  bond 
for  omitting  to  take  bail,  but  is  liable 
only  as  bail  on  sci.  fa.  Governor  v. 
Jones,  2  Hawks  (N.  Car.)  359. 

And  the  remedy  against  a  sheriff 
for  taking  insufficient  bail  is  equiva- 
lent to  the  remedy  against  sufficient 
bail,  subject  to  their  right  of  discharge 
on  surrendering  the  principal.  Crook- 
er  V.  Hutchinson,  i  Vt.  73. 

If  a  deputy  of  the  sheriff  take  insuf- 
ficient bail,  the  sheriff  is  answerable 
therefor.  Teasdale  v.  Hart,  2  Bay 
(S.  Car.)  173. 

The  sheriff's  liability  ceases  if  he 
surrenders  the  principal  to  himself  and 
detains  him,  and  gives  the  plaintiff 
notice.  Huggins  v.  Fonville,  3  Dev. 
(N.  Car.)  392. 

See  further,  in  respect  of  the  liabil- 
ity of  the  sheriff  for  not  taking  bail  or 
for  taking  insufficient  bail,  Gerrish  v. 
Edson,  I  N.  H.  82;  Harrington  v. 
Bogue,  15  Vt.  179;  Middlebury  Bank 
V.  Rutland,  33  Vt.  427;  Hazard  v. 
Slade,  I  D.  Chip.  (Vt.)  199;  Sher- 
wood V.  Pearl,  i  Tyler  (Vt.)3i4;  Ben- 
nett V.  Brown,  i  Strobh.  (S.  Car.)  303; 
Buffalow  V.  Hussey,  Busb.  (N.  Car.) 
237;  Jackson  v.  Hampton,  10  Ired.  (N. 
Car.)  579;  Montgomery  v.  McAlpin,  i 
Ired.  (N.  Car.)  463;  Hart  v.  Lanier,  3 
Hawks  (N.  Car.)  244;  Neal  v.  Gaines, 
1  Stew.  (Ala.)  158;  Hutchisson  v.  Gov- 
ernor, 23  Ala.  809;  Bartlett  v.  Mar- 
shall, 2  Bibb  (Ky.)  467;  Kidder  v. 
Parlin,  7  Me.  80;  Mather  v.  Green,  17 
Mass.  60. 

2.  Where  a  debtor  does  all  that  is 
required  of  him  under  the  conditions 
of  a  recognizance,  bail  are  not  rendered 
liable  because  from  the  fault  of  the 
magistrate  an  error  was  committed  in 
the  proceedings.  Ithaca  First  Nat. 
Bank  v.  Gogin,  148  Mass.  448. 

3.  Wood  V.  Yonge,  9  Port.  (Ala.) 
208. 

Where   the    statute   gave  a   debtor 


Stevenson    v.    Cameron,    8    T 
Orto  1  V.  Vincent,  Cowp.  71. 

Bail  Below  become  responsible  for 
defendant's  appearance  and  his  put- 
ting in  special  bail.  If  he  fails  to  do 
so  they  are  liable  to  the  same  extent 
as  special  bail,  and  plaintiff  may  at 
his  option  proceed  against  them  or  the 
sheriff.  They  cannot  object,  nor  are 
they  discharged  by  plaintiff's  failure 
to  proceed  against  the  sheriff.  Wil- 
cox V.  Ismon,  34  Mich.  272. 

If  defendant  does  not  put  in  spe- 
cial bail  within  eight  days  after  the 
execution  of  process  upon  him,  plain- 
tiff may  sue  on  the  bail  bond.  Robin- 
son V.  Hawkins,  i  Jur.  843;  Hillary  z/. 
Rowles,  2  Dowl.  Pr.  Cas.  201. 

Defendant,  by  surrendering  himself 
to  the  sheriff,  cannot  vacate  the  bond 
or  thus  prevent  plaintiff  from  suing  on 
it  if  special  bail  be  not  put  in.  Hodg- 
son V.  Mee,  5  N.  &  M.  302. 

1.  Fuller  V.  Brest.,  7  T.  R.  lo5; 
Wolfe  V.  Collingwood,  i  Wils.  262. 

Election  of  Remedies. — A  plaintiff  can- 
not sue  on  the  bail  bond  and  at  the 
same  time  proceed  against  the  sheriff 
to  compel  him  to  bring  in  the  body  of 
the  defendant.  He  should  elect  one 
or  the  other  course  and  pursue  it. 
Blackford  v.  Hawkins,  i  Bing.  181,  8 
E.  C.  L.  461;  Whittaker  v.  Oldaker,  i 
M.  &  R,  298;  Brown  v.  Neave|Wightw. 
406;  Poople  V.  Wyatt,  15  East  215. 

Failure  to  Justify. — Where  a  statute 
provides  that  if  bail  fail  to  justify  the 
sheriff  shall  be  liable  as  bail,  and  that 
such  bail  shall  be  liable  to  the  sheriff 
for  the  damages  sustained  by  him  from 
their  failure  to  justify — held,  that  on 
failure  to  justify,  sureties  on  an  un- 
dertaking of  bail  were  not  liable  as 
3«z7either  to  plaintiff  or  the  sheriff,  and 
were  only  liable  to  the  sheriff  for  the 
damages  sustained  by  him  from  their 
failure  to  justify.  Clapp  v.  Schutt,  44 
N.  Y.  104. 

Liability  as  Special  Bail. — A  sheriff  or 
other  officer,  where  he  has  neglected 
to  take  bail  in  a  proper  case,  may  be 
declared  special  bail  by  order  of  court 
on  reasonable  notice.  Rowand  v.  Grid- 
ley,  I  How.  (Miss.)  210.  Compare,  how- 
ever, as  to  the  necessity  of  notice. 
Gray  v.  Hoover,  4  Dev.  (N.  Car.)  475. 

The    sheriff  becomes  a  special  bail 
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11.  Fixing  Liability  of  Bail. — In  order  to  fix  the  liability  of  bail 
it  is  necessary  that  a  capias  ad  satisfaciendum  should  be  duly  and 
properly  issued  and  returned   non  est  inventus.^     This,  if    fairly 

Mott,  lo  Ga. 


arrested  a  right  to  the  writ  of  habeas 
corpus,  but  made  no  provision  for  ad- 
mitting to  bail  prior  to  the  trial  of 
the  habeas-corpus  proceedings — held, 
that  a  recognizance  taken  for  appear- 
ance at  the  trial  of  the  habeas-corpus 
proceedings  was  void  as  against  the 
sureties,  and  they  were  not  liable 
thereon.  Wallace  v.  Prott,  4  Mackey 
(D.  C.)  259- 

Common-law  Obligation.  —  Where  an 
undertaking  of  bail  differs  materially 
from  the  order  of  arrest,  it  is  void  as 
a  statutory  obligation  as  being  taken 
by  the  sheriff  colore  officii,  but  if  bail 
have  consented  to  its  form  it  may  be 
enforced  as  a  common-law  obligation. 
Cook  V.  Freudenthal,  80  N.  Y.  202; 
Toles  V.  Adee,  84  N.  Y.  231. 

Error  of  Clerk. — Where  the  clerk  of 
the  court  attached  the  affidavit  to  hold 
to  bail  to  the  original  declaration  and 
process,  instead  of  to  the  copy  as  re- 
quired by  statute — held,  that  this  did 
not  render  the  bail  given  illegal. 
Gladden  v.  Dozier,  71  Ga.  380.  But  see 
Ruggles  V.  Berry,  76  Me.  262. 

Not  Approved. — Where  the  statute 
provided  that  a  bail  bond  could  be  ap- 
proved by  the  creditor,  his  attorney,  or 
two  justices — held,  that  the  creditor 
could  waive  such  approval  and  the 
sureties  would  be  liable.  Battle  v. 
Knapp,  60  N.  H.  361. 

Want  of  Jurisdiction — Costs. — Where  a 
suit  in  which  a  recognizance  is  taken 
is  dismissed  for  want  of  jurisdiction, 
the  recognizance  may  nevertheless  be 
enforced  for  the  payment  of  costs  to 
defendant  where  the  recognizance  was 
taken  by  virtue  of  a  statute  requiring 
it.  Plattsburgh  First  Nat.  Bank  v. 
Post,  65  Vt.  222. 

Arrest  on  False  Affidavit — Where  an 
arrest  is  made  on  an  execution  in  due 
form,  the  validity  of  such  arrest  and 
of  a  recognizance  given  thereon  can- 
not be  questioned  in  an  action  on  the 
recognizance  upon  the  ground  of  the 
fa'.sity  of  the  affidavit  on  which  the 
arrest  was  made.  The  remedy  is  an 
action  for  malicious  prosecution.  Ev- 
erett z*.  Henderson,  146  Mass.  89.  See 
Jackson  v.  Gilmartin,  61  Ga.  544. 

1.  Alabama. — Brown  v.  Simpson,  3 
Stew.  (Ala.)  331. 

Arkansas. — Duncan  v.  Owens,  47 
Ark.  388. 
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Georgia. — Lichten 
138. 

Illinois. — Murphy  v.  Summerville, 
7  111.  360. 

Kentucky. — Abbott  v.  Daniel,  3  Mete. 
(Ky.)  339;  AUcorn  v.  Tuggle,  3  Mete. 
(Ky.)  537- 

Massachusetts.  —  Rowland  v.  Sey- 
mour, 2  Met.  (Mass.)  590. 

Michigan. — •Barnum  v.  Waterbury, 
38  Mich.  280. 

New  Jersey. — Armstrong  v.  Davis,  i 
N.  J.  L.  no. 

New  York. — Kane  v.  Ingraham,  2 
Johns.  Cas.  (N.  Y.)  403;  Gillespie  v. 
White,  16  Johns.  (N.  Y.)  117. 

South  Carolina. — Broaders  f. Welsh, 
2  Nott  &  M.  (S.  Car.)  569;  Saunders 
V.  Bobo,  2  Bailey  (S.  Car.)  492;  Rosen- 
berg V.  McKain,  3  Rich.  (S.  Car.)  145; 
Ancrum  v.  Sloan,  i  Rich.  (S.  Car.)  421. 

Vermont. — Howe  v.  Ransom,  i  Vt. 
276;  Fuller  V.  Howard,  6  Vt.  561;  Ste- 
vens V.  Adams,  Brayt.  (Vt.)  29;  Tur- 
ner V.  Lowry,  2  Aik.  (Vt.)  72. 

Virginia. — Branch  v.  Webb,  7  Leigh 
(Va.)37i. 

United  States. — Davidson  v.  Taylor, 
12  Wheat.  (U.  S.)  604. 

England. — Philpot  v.  Manuel,  5  D. 
&  R.  615,  16  E.  C.  L.  244;  Armitage  v. 
Rigbye,  5  Ad.  &  El.  76,  31  E.  C.  L.  277; 
Thackray  v.  Harris,  i  B.  &  A.  212; 
Elliot  V.  Lane,  i  Wils.  334;  Briggs  v. 
Richardson,  2  Dowl.  Pr.  Cas.  158; 
Sandon  v.  Proctor,  7  B.  &  C.  800,  14  E. 
C.  L.  131;  Burks  v.  Maine,  16  East  2. 

See  also  Bradley  v.  Bishop,  7  Wend. 
(N.  Y.)  353;  Deboard  v.  Brooks,  28  Ga. 
362;  Lee  V.  Chilton,  5  Munf.  (Va.)407; 
Bernard  v.  McKenna,  4  Cranch  (C.  C.) 
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Appearance  Bail,  where  no  special 
bail  is  entered,  remain  liable  in  the 
same  manner  and  entitled  to  the  same 
uefense  as  special  bail,  and  cannot  be 
sued  until  execution  against  the  body 
is  issued  and  returned  "  not  found." 
Fisher  v.  Drewa,  63  Mich.  655. 

In  the  Admiralty. — After  a  final  de- 
cree for  the  libellant  in  a  suit  in  per- 
sonam, in  which  the  respondent  gave 
bail  to  appear  and  abide,  the  libellant 
may  apply  to  the  court,  show  that  the 
respondent  was  gone  beyond  seas,  and 
thereupon  obtain  a  monition  to  the 
bail  to  appear  and  show  cause  why 
they  should  not  be  decreed  to  satisfy 
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done,  generally  fixes  such  liability,*  unless  defendant  be  surren- 
dered within  the  time  allowed  therefor.*  But  in  some  states  the 
liability  of  bail  is  not  fixed  until  judgment  is  obtained  against 
them,  unless  defendant  dies  after  a  return  of  non  est.^  The  death 
of  the  defendant  after  a  return  of  non  est  to  an  execution  against 
him  prevents  a  surrender,  and  fixes  the  liability  of  bail  inevitably.'* 
12.  Proceedings  against  Bail — in  General. — The  liability  of  bail  is 
usually  enforced  by  means  of  a  scire  facias,^  but  in  some  states 


the  damages  and  costs;  and  it  is  not 
sufficient  cause  to  be  shown  by  the 
bail  that  no  execution  against  the 
principal  has  been  returned  non  est  in- 
ventus.    Snow's   Bail,   2  Curt.   (U.  S.) 

485. 

On  Return  Day. — To  fix  the  liability 
of  bail  a  return  of  non  est  inventus 
must  be  made  upon  the  return  day  of 
the  execution;  if  made  before  that  day 
it  does  not  fix  liability.  McAuliffe  v. 
Lynch,  17  R.  I.  410.  Contra,  Mehrle 
V.  Gurney,  146  Mass.  331.  See  also 
Wilson  V.  Eads,  Hempst.  (U.  S.)  284. 

Law  Changed. — Where,  after  a  bail 
bond  was  given,  the  law  in  relation  to 
imprisonment  for  debt  and  bail  was 
changed — held,  that  the  liability  of  bail 
must  be  fixed  according  to  the  law  in 
force  at  the  time  bail  was  given.  Ware 
V.  Miller,  9  S.  Car.  13. 

Ezecntion  —  What  County.  — Where, 
after  an  arrest  and  bail  given,  the  part 
of  the  county  in  which  defendant  re- 
sided was  by  law  annexed  to  another 
county — held,  that  it  was  not  necessary 
to  issue  execution  to  the  sheriff  of  that 
county  in  which  defendant  resided 
at  the  time  bail  was  given,  in  or- 
der to  fix  the  liability  of  bail,  but  that 
execution  to  the  sheriff  of  the  county 
to  which  the  section  where  defendant 
resided  was  annexed  w^as  sufficient. 
Johnson  v.  Myer.  17  Hun  (N.  Y.)  232. 

In  Kennedy  v.  Spencer,  4  Port.  (Ala.) 
428,  it  was  held  that  it  was  not  neces- 
sary that  a  ca.  sa.  should  issue  to  a 
county  to  which  the  defendant  removed 
after  arrest. 

Return  by  Request  of  Plaintiff. — Where 
a  return  of  non  est  was  made  by  request 
and  direction  of  plaintiff's  attorney, 
and  without  the  knowledge  or  consent 
of  defendant,  in  order  that  action 
might  be  brought — held,  that  bail  were 
not  fixed,  and  that  such  facts  were  a 
defense  to  an  action  against  the  sheriff 
as  bail.  Douglas  v.  Haberstro,  88  N. 
Y.  611. 

1.  Saunders  v.  Bobo,  2  Bailey  (S. 
Car.)  492;  Collins    v.    Cook,    4    Day 


(Conn.)  i;  Howe  v.  Ransom,  i  Vt. 
276;  Runlet  V.  Warren,  7  Mass.  477; 
Stevens  v.  Bigelow,  12  Mass.  433; 
Brown  v.  Wallace,  7  Mass.  208;  Crane 
V.  Shaw,  13  Mass.  213. 

Due  Diligence. — In  order  to  fix  bail 
the  officer  must  use  due  diligence. 
Beach  v.  Elliott,  44  Conn.  237;  Hallz/. 
White,  27  Conn.  488;  and  whether  he 
has  done  so  is  a  question  of  fact  for 
the  jury.  Bebee  v.  Gardner,  11  Conn. 
104. 

2.  Brownelow  v.  Forbes,  2  Johns. 
(N.  Y.)  loi;  Brown  v.  Smith,  9  Johns. 
(N.  Y.)  84;  Edwards  v.  Gunn,  3  Conn. 
316;  McClurg  V.  Bowers,  9  S.  &  R. 
(Pa.)  24;  Allen  v.  Breslauer,  8  Cal. 
552;  Dunbar  v.  Conway,  11  Gill  &  J. 
(Md.)  92;  Shannon  v.  Hyde,  17  Ga.  88. 

3.  Champion  v.  Noyes,  2  Mass.  485; 
Pearson  v.  State,  7  Tex.  App.  279; 
Griffin  v.  Moore,  2  Ga.  331. 

4.  Olcott  V.  Lilly,  4  Johns.  (N.  Y.) 
407;  Bradford  v.  Earle,  4  Pick.  (Mass.) 
120;  Goodwin  v.  Smith,  4  N.  H.  29; 
Gordon  v.  Liepman,  3  McCord  (S.  Car.) 
49.  Contra,  White  v.  Cummins,  I 
Overt.  (Tenn.)  224. 

Where  the  principal  dies  after  the 
return  of  non  est  to  a  ca.  sa,  this  defi- 
nitely fixes  the  liability  of  bail;  death 
of  the  principal  before  that  time  dis- 
charges bail.  Olcott  V.  Lilly,  4  Johns. 
(N.  Y.)  407;  White  v.  Blake,  22  Wend. 
(N.  Y.)6i2. 

Dismissal  of  Appeal. — Where  an  ap- 
peal is  dismissed,  this  is  equivalent  to 
affirmance  so  far  as  to  fix  the  liability 
of  bail  on  appeal.  Cohen  v.  Coner,  8 
Ohio  Cir.  Ct.  Rep.  678;  Allen  v.  Cat- 
lin  (Wash.,  1894),  38  Pac.  Rep.  79. 

5.  Alabama. — Kennedy  v.  Rice,  i 
Ala.  11;  Brown  v.  Simpson,  3  Stew. 
(Ala.)  331;  Gliddenz/.  Leonard,  4  Port. 
(Ala.)  194;  Toulmin  v.  Laidlow,  3 
Stew.  &  P.  (Ala.)  220;  Kenan  v,  Carr, 
ID  Ala.  867. 

Georgia. — Davidson  v.  Carter,  9  Ga. 
501;  Ansley  v.  Harris,  22  Ga.  616; 
Gilmore  v.  Lidden,  23  Ga.  14. 

Indiana. — Lang  v.  State,  3  Blackf. 
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by  an  action  of  debt  or  by  complaint  under  the  code.*     Plaintiff 


(Ind.)  344;  Nichols  v.  Woodruff,  6 
Blackf.  (Ind.)  iSo. 

Iowa. — State  v.  Carr,  4  Iowa  289. 

Kentucky. — Kelly  v.  Porter,  6  B. 
Mon.  (Ky.)  454;  Peteet  v.  Owsley,  7 
T.  B.  Mon.  (Ky.)  130;  Bruce  v.  Col- 
gan,  2  Litt.  (Ky.)  286;  Thomas  v. 
Mann,  4  Dana  (Ky.)  452;  Perrott  v. 
Story,  9  Dana  (Ky.)  126. 

Maine. — Packard  v.  Brewster,  59 
Me.  404;  Hewins  v.  Currier,  62  Me. 
236. 

Maryland. — Chapeau  v.  Middleton, 
I  Har.  &  G.  (Md.)  154. 

New  Hampshire. — Pierce  v.  Read,  2 
N.  H.  359- 

Pennsylvania. — AUesio  v.  Blesh,  i 
Pa.  Adv,  Rep.  605;  Griffiths  v.  Grif- 
fiths, 9  Lane.  L.  Rev.  (Pa.)  139. 

South  Carolina. — Usher  v.  Frink,  2 
Brev.  (S.  Car.)  84;  Watson  v.  Bancroft, 
4  Strobh.  (S.  Car.)  218. 

Texas. — Waughhop  v.  State,  6  Tex. 

337. 

Vermont. — Belknap  v.  Davis,  21  Vt. 
409;  Strong  V.  Edgerton,  22  Vt.  249; 
Davis  V.  Dorr,  30  Vt.  97. 

Virginia. — Branch  v.  Webb,  7  Leigh 
(Va.)37i. 

Defenses  Sufficient  and  Insufficient. — 
In  scire  facias  against  bail  nothing  can 
be  pleaded  in  defense  which  could  not 
have  been  used  by  their  principal  in 
defense  to  the  action  against  him. 
Toulmin  v.  Laidlow,  3  Stew.  &  P. 
(Ala.)  220. 

It  is  no  sufficient  defense  to  an  ac- 
tion against  the  surety  on  a  bail  bond, 
that  the  bond  was  obtained  from  the 
principal  while  under  duress.  Spicer 
V.  State,  9  Ga.  49. 

Where  a  debtor,  being  arrested  on 
the  oath  of  a  creditor  that  he  believes 
he  is  leaving  the  state,  gives  a  bond 
and  breaks  the  conditions  of  it,  it  is 
no  defense  to  a  suit  thereon  to  show 
that  the  debtor  was  not,  in  fact,  leav- 
ing the  state.  Marston  v.  Savage,  38 
Me.  128. 

Where  bail  is  taken  without  author- 
ity, it  does  not  subject  the  bail  to  any 
execution  or  action,  and  upon  de- 
murrer to  a  scire  facias  in  such  case 
the  judgment  must  be  for  him. 
Thomas  v.  Mann,  4  Dana  (Ky.)  452. 

One  defendant  in  scire  facias  against 
several  as  bail  cannot  avail  himself 
of  any  irregularity  in  the  proceedings 
against  another.  Bruce  v.  Colgan,  2 
Litt.  (Ky.)  286. 


1.  Mayor,  etc.,  v.  Johnson,  5  Ark, 
691;  Mix  V.  Page,  14  Conn.  329; 
Matthews  v.  Cook,  13  Wend.  (N.  Y.) 
33;  Murphy  v.  Summerville,  7  111. 
360;  Stafford  v.  Low,  20  111.  152; 
Heymes  v.  Champlin,  52  Mich.  26; 
Wilkinson  v.  Nichols,  48  Mich.  354; 
White  V.  Guest.  6  Blackf.  (Ind.)  228; 
Fitzgerald  v.  Gray,  61  Ind.  109;  Mott 
V.  Hazen,  27  Vt.  209. 

United  States  Courts.  —  The  federal 
courts  follow  the  procedure  of  the 
state  courts,  and  where  a  state  stat- 
ute provides  that  the  liability  of  bail 
shall  be  enforced  by  action  a  judg- 
ment against  bail  entered  in  a  federal 
court  without  action  is  invalid.  U.  S. 
V.  Insley,  49  Fed.  Rep.  776. 

Sufficiency  of  Declaration. — Where  in 
a  suit  against  special  bail  the  declara- 
tion does  not  depart  from  the  language 
of  the  affidavit  in  matter  of  substance, 
the  declaration  is  not  defective.  Wil- 
kinson V.  Nichols,  48  Mich.  354. 

In  an  action  upon  a  recognizance  of 
special  bail,  the  omission  to  allege  in 
the  declaration  that  a  fi.  fa.  has  been 
issued  and  returned  unsatisfied  will 
not,  it  seems,  defeat  a  judgment,  if  the 
objection  has  not  been  seasonably 
interposed.  Heymes  v.  Champlin,  52 
Mich.  26. 

Defenses  Sufficient  and  Insufficient. — 
Collusion  between  the  parties  to  a 
suit  to  have  a  judgment  entered  up 
for  the  purpose  of  defrauding  the  bail 
is  a  good  defense.  Mott  v.  Hazen,  27 
Vt.  209.  See  also  Stevens  v.  Bigelow, 
12  Mass.  437. 

It  is  no  defense  in  a  suit  against 
bail  that  the  officer  was  prevented  by 
the  resistance  of  the  principal  from 
taking  him  in  execution.  Fitch  v. 
Loveland,  Kirby  (Conn.)  384. 

It  is  a  good  defense  that  directions 
were  given  by  the  plaintiff  which  had 
the  effect  to  prevent  the  service  of 
process  on  the  defendant  in  the  origi- 
nal suit,  whether  such  directions  were 
fraudulent  or  not.  And  it  is  a  good 
defense  that  fraudulent  or  collusive 
means  were  used  to  prevent  the  ser- 
vice; but  such  defense  must  be  dis- 
tinctly charged  in  the  plea  or  notice. 
Bishop  V.  Earl,  17  Wend.  (N.  Y.)  316. 

Where  bail  suffered  two  terms  to 
elapse  without  taking  notice  of  an  ir- 
regularity in  the  proceedings  against 
them,  they  were  not  permitted  after- 
wards   to    avail    themselves    of    the 
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has  a  right  to  demand  an  assignment  of  the  bail  bond  given  to 
the  sheriff,  and  to  sue  on  it  for  his  own  benefit.*  But  he  may 
lose  this  right  by  waiver,*  or  by  having  already  obtained  the 
same  benefit  he  would  have  derived  from  the  putting  in  of 
special  bail.*  The  sheriff  may  sue  in  any  court  on  a  bail  bond, 
but  a  plaintiff  can  usually  sue  thereon  only  in  the  court  out  of 
which  the  process  in  the  original  action  issued."* 

Staying  Proceedings. — Application  for  stay  on  a  bail  bond  should,  if 
made  on  behalf  of  the  original  defendant,  be  founded  on  an  affi- 
davit of  merits;  and  if  made  in  behalf  of  the  sheriff,  upon  an  affi- 
davit to  the  effect  that  the  application  is  made  in  good  faith,  on 
his  behalf,  at  his  own  expense  and  for  his  own  indemnity,  and 
without  collusion  with  the  original  defendant.*  Such  affidavit 
may  be  entitled  either  in  the  action  against  the  bail  or  in  the 
original  action.®  The  application  should  be  made  seasonably,  or 
it  will  be  denied  on  the  ground  of  laches. '^  Proceedings  have 
been  stayed  where  it  was  shown  that  bail  above  had  been  put  in 
and  justified,  although  no  order  allowing  them  had  been  made,** 
or  that  the  principal  had  been  surrendered,  although  bail  had  not 


objection.  Jones  v.  Dunning,  2  Johns. 
Cas.  (N.  Y.)  74. 

It  is  a  good  bar  to  an  action  against 
bail,  that  before  a  breach  of  the  re- 
cognizance the  plaintiff  agreed  that 
the  principal  might  leave  the  state, 
and  that  no  proceedings  should  be 
had  until  his  return.  Clark  v.  Niblo, 
6  Wend.  (N.  Y.)  236. 

Special  bail  who  have  become  fixed 
cannot,  in  an  action  against  them  as 
such  bail,  sho<v,  either  in  bar  or  in 
mitigation,  that  before  the  recovery 
against  their  principal  he  was  and 
has  been  since  insolvent,  and  had  no 
property  whatever  that  could  be  or 
was  liable  to  be  applied  towards  the 
payment  of  such  judgment.  Levy  v. 
Nicholas,  19  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  282. 

Where  bail  below  became  bail  above, 
and  the  plaintiff  excepted,  and  then 
sued  on  the  bail  bond,  the  proceeding 
was  set  aside,  with  costs.  Ex  p. 
Metzler,  5  Cow.  (N.  Y.)  287. 

1.  Stat.  4  Anne,  c.  16,  §  20;  i  Sel- 
lon's  Pr.  126,  174;  Higgins  v.  Glass,  2 
Jones  (N.  Car.)  353;  Soloman  ».  Evans, 
3  McCord  (S.  Car.)  274.  But  see,  to 
the  point  that  no  assignment  is  neces- 
sary, Price  V.  Lee,  i  Bibb  (Ky.)  434; 
Ford  V.  Lane,  8  Ga.  322;  Ansley  v. 
Harris,  22  Ga.  616. 

2.  Huguet  V.  Hallet,  i  Cai.  (N.  Y.) 
55.  See  also  Gorsuch  v.  Holmes,  4 
Har.  &  M.  (Md.)  4- 


3.  Union  Bank  v.  Kraft,  2  S.  &  R. 
(Pa.)  284;  Priestman  v.  Keyser,  4 
Binn.  (Pa.)  344. 

4.  Morris  v.  Rees,  3  Wils.  348;  Mil- 
ler V.  Palfreyman,  i  N.  &  M.  6g6; 
Walton  V.  Bent,  3  Burr.  1923;  Wright 
V.  Walmsley,  2  Camp.  396;  Florence 
V.  Shumar,  34  N.  J.  L.  455;  McDougall 
V.  Richardson,  3  Hill  (N.  Y.)558.  But 
see  Haswell  v.  Bates,  9  Johns.  (N.  Y.) 
80;  Davis  V.  Gillet,  7  Johns.  (N.  Y.) 
318;  Burtus  V.  M'Carty,  13  Johns.  (N. 
Y.)424;  Otis  v.  Wakeman,  i  Hill  (N. 
Y.)6o4;  Garvin  v.  Gallagher,  i  Ga. 
315:  Legare  v.  Brown,  4  McCord  (S. 
Car.)  370. 

5.  Call  V.  Thelwell,  3  Dowl.  Pr.  Cas. 
444;  Grottick  v.  Bailey,  5  B.  &  A.  703, 
7  E.  C.  L.  235;  Bonnefor  v.  Russell,  5 
Dowl.  Pr.  Cas.  546;  Hollettz/.  Aubrey, 

1  Dowl.  Pr.  Cas.  688;  Dowson  v.  Cull, 

2  C.  &  J.  761. 

6.  Pocock  V.  Cockerton,  7  Dowl. 
Pr.  Cas.  21;  Lisle  v.  Chetwode,  2  Tyr. 
177:  Stride  v.  Hill,  4  Dowl.  Pr.  Cas. 
709. 

7.  Smith  V.  Webb,  2  M.  &  W.  879; 
Gould  V.  Williams,  i  H.  &  W.  344. 

Where  several  actions  have  been 
brought  on  the  same  bond,  it  is  too 
late  after  verdict  therein  to  apply  for 
a  stay  on  payment  of  costs  of  only  one 
of  the  actions.  Johnson  v.  Macdonald, 
2  Dowl.  Pr.  Cas.  45. 

8.  Crosby  v.  Innes,  5  Dowl.  Pr.  Cas. 
566. 
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justified.*  If  a  trial  has  been  lost,  the  bail  bond  maybe  ordered  to 
stand  as  security  on  staying  proceedings  thereon,*  and  the  plain- 
tiff may  sign  judgment  on  it.^  Payment  of  costs  is  usually  re- 
quired as  a  condition  of  such  stay.*  The  allowance  of  a  writ  of 
error  operates  as  a  stay  of  proceedings.*  And  an  injunction  to 
stay  proceedings  against  the  principal  stays  all  proceedings  against 
special  bail.® 

13.  Discharge  or  Exoneration  of  Bail — in  General. — Bail  are  en- 
titled to  be  discharged  and  to  the  entry  of  an  exoneretur  where 
there  has  been  a  performance  of  their  obligation,  or  performance 
has  been  excused  or  rendered  impossible.'^ 

Surrender. — The  surrender  of  defendant  by  the  bail  before  their 
liability  is  fixed  operates  as  performance  and  discharges  them.* 


1.  Meysey  v.  Carnell,  5  T.  R.  534; 
St.  Henlaire  v.  Byam,  4  B.  &  C.  970, 
10  E.  C.  L.  485. 

2.  Rex  V.  London,  2  Bing.  227,  9  E. 
C.  L.  390;  Stride  v.  Hill,  4  Dowl.  Pr. 
Cas.  709. 

3.  Tory  v.  Stevens,  2  Jur.  594 ; 
Moody  V.  Pheasant,  2  B.  &  P.  446. 

4.  Mann  v.  Nottage,  i  Y.  &  J.  367; 
Isaac  V.  Richards,  7  Dowl.  Pr.  Cas. 
94. 

5.  Sampson  v.  Brown,  2  East  439; 
Miller  v.  Newbald,  i  East  662. 

Where  a  writ  of  error  is  allowed  and 
served  before  the  return  day  of  a  ca. 
sa.  it  stays  all  proceedings  against 
the  bail.  Perry  v.  Campbell,  3  T.  R. 
390. 

If  a  writ  of  error  be  allowed  within 
the  time  in  which  bail  have  a  right  to 
surrender  the  principal,  bail  can  ob- 
tain a  stay  of  proceedings  by  giving 
an  undertaking  to  pay  the  damages 
recovered  or  surrender  defendant 
within  four  days  of  the  final  determi- 
nation, if  such  determination  be  in 
favor  of  plaintiff.  Sprang  v.  Mon- 
privatt,  II  East  316;  Kershaw  v.  Cart- 
wright,  5  Burr.  2819. 

siay  of  Execution. — The  court  will 
not  stay  an  execution  against  bail,  by 
order  or  injunction,  on  the  ground  that 
a  writ  of  error  is  pending,  if  it  was 
not  taken  out  in  time  to  be  a  super- 
sedeas. Foyles  v.  Law,  3  Cranch  (C. 
C.)  118. 

6.  Webster  v.  Chew,  3  Har.  &  M. 
(Md.)  123. 

7.  Trinder  v.  Shirley,  Dougl.  45; 
Stockton  V.  Throgmorton,  i  Baldw. 
(U.  S.)  148;  Tread  well  v.  M'Keel,  2 
Johns.  Cas.  (N.  Y.)34o;  People  v.  Mor- 
rison, 75  Mich.  30;  Johnson  v.  Smith, 
I  Root  (Conn.)  373;  Fisher  v.  Riddell, 
I  Hen.  &  M.  (Va.)  330,  note. 


Payment  of  Judgment  Pending  AppeaL 
— Where  a  defendant's  bail,  upon  re- 
covery of  judgment  against  him,  elect 
to  pay  the  amount  of  the  judgment 
instead  of  surrendering  his  body,  such 
payment,  made  while  an  appeal  is 
pending,  will  not  discharge  their  lia- 
bility as  bail,  but  they  will  be  liable, 
upon  further  process,  for  costs. 
Appleby  v.  Robinson,  44  Barb.  (N. 
Y.)  316.  But  payment  of  the  judgment 
by  a  surety  of  the  principal,  the  surety 
being  a  joint  judgment  debtor,  will 
discharge  the  bail.  Creagerf.  Brengle, 

5  Har.  &  J.  (Md.)234. 

8.  Stamper  v.  Milbourne,  7  T.  R. 
iiS;  Maddocks  v.  Bullcock,  i  B.  &  P. 
326;  Ruggles  V.  Corey,  3  Conn.  419; 
Stockton  V.  Throgmorton,  i  Baldw. 
(U.  S.)  148;  Peace  v.  Person,  i  Murphy 
(N.  Car.)  188;  Bryan  v.  Simonton,  i 
Hawks  (N.  Car.)  51;  Thorn  v.  Delany. 

6  Ark.  219;  Myers  v.  Irons,  i  A.  K 
Marsh.  (Ky.)  156;  Strang  v.  Barber, 
I  Johns.  Cas.  (N.  Y.)  329;  Smith  v. 
Rosecrantz,  6  Johns.  (N.  Y.)  97; 
Moyers  v.  Center,  2  Strobh.  (S.  Car.) 
439;  Still  V.  Howard,  2  Miles  (Pa.)  274; 
Gallagher  v.  Kenedy,  2  Rawle  (Pa.) 
163 ;  McClurg  v.  Bowers,  9  S.  &  R.  (Pa. ) 
24;  Coolidge  V.  Cary,  14  Mass.  115; 
Ryan  v.  Watson,  2  Me.  382.  See  also 
Gregory  v.  Levy,  12  Barb.  (N.  Y.) 
610;  Buckman  v.  Carnley,  9  How.  Pr. 
(N.  Y.  C.  PI.)  180;  McGregory  v.  Wil- 
lett,  17  How.  Pr.  (N.  Y.  Super.  Ct.) 
439;  Bigelow  V.  Johnson,  16  Mass.  218; 
Thayer  v.  Goddard,  19  Pick.  (Mass.) 
60;  Safford  v.  Knight,  117  Mass.  281; 
Jones  V.  Varney,  8  Cush.  (Mass.)  137; 
Clark  V.  Flagg,  11  Cush.  (Mass.)  539; 
Reed  v.  Maynard,  11  Allen  (Mass.) 
394.      See  Surrender,  infra. 

Contra. — Appearance  bail  are  liable 
for  defendant's  appearance  and   put- 
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Abatement. — Matters  which  abate  the  suit  operate  as  performance 
and  discharge  the  bail.* 

Delay. — Mere  delay  in  proceeding  does  not  discharge  bail  unless 
they  are  injured  thereby  ;  *  but  an  agreement  to  extend  time  dis- 
charges them,  although  they  are  not  damnified.* 


ting  in  special  bail,  and  they  are  not 
relieved  by  surrendering  him  in  court 
unless  special  bail  is  put  in  and  justi- 
fies. Bobyshall  v.  Oppenheimer,  4 
Wash.  (U.  S.)  317,  4  Wash.  (U.  S.) 
333.  But  see  Stockton  v.  Throgmor- 
ton,  I  Baldw.  (U.  S.)  14S. 

The  Administrator  of  Bail  may  surren- 
der the  debtor  and  discharge  the  estate. 
Wheeler  v.  Wheeler,  7  Mass.  169. 

The  Offer  of  the  principal  to  surren- 
der himself  in  discharge  of  his  sure- 
ties is  a  good  surrender,  and  dis- 
charges them  from  all  liability.  Babb 
V.  Oakley,  5  Cal.  93. 

Sheriff's  Liability  for  Escape. — Where 
a  statute  provided  that  the  sheriff 
should  be  liable  as  bail  if  the  defend- 
ant in  an  action  of  replevin  escaped 
after  arrest,  or  was  rescued,  or  bail 
were  not  given  or  justified,  or  money 
in  lieu  of  bail  deposited,  and  that  the 
sheriff  could  discharge  such  liability 
by  giving  and  justifying  bail,  and  bail 
was  given,  but,  on  being  excepted  to, 
failed  to  justify — held,  the  sheriff  could 
discharge  himself  from  liability  only 
by  giving  and  justifying  bail,  as  pro- 
vided by  the  statute,  and  that  the  sur- 
render of  defendant  did  not  relieve 
the  sheriff  from  liability.  McKenzie 
V.  Smith,  48  N.  Y.  148. 

Appearance  Bail.  —  Where  plaintiff 
abides  by  the  appearance  bail  and 
goes  on  to  final  judgment,  the  right  of 
such  bail  to  surrender  their  principal 
in  their  own  exoneration  continues  to 
run  with  the  plaintiff's  right  to  insist 
on  their  continued  liability  for  the  de- 
fendant's appearance,  and  does  not 
terminate  until,  in  regular  course,  an 
execution  against  the  defendant's 
body  has  failed.  De  Myer  v.  McGon- 
egai,  32  Mich.  120. 

Bail  on  Appeal. — Bail  in  error  cannot 
surrender  the  principal.  Southcote  v. 
Braithwaite,  i  T.  R.  624. 

Issuing  execution  against  the  body 
of  the  principal  does  not  release  or 
discharge  bail  in  error.  Perkins  v. 
Pettitt,  2  B.  &  P.  440. 

1.  Trinder  v.  Shirley,  Dougl.  45; 
White  V.  Cummins,  i  Overt.  (Tenn.) 
224. 

2.  Livingston   v.  Bartles,   4  Johns, 


(N.  Y.)478;  Vandergazelle  v.  Rodgers, 
57  Mich.  132.  Contra,  Howard  v.  Mil- 
ler, I  Root  (Conn.)  42S. 

Issuing  Execution.  —  The  fact  that 
plaintiff  delayed  eight  months  after 
judgment  before  issuing  execution 
does  not  release  or  relieve  special 
bail,  unless  special  injury  was  caused 
thereby.  Vandergazelle  v.  Rodgers,  57 
Mich.  132.  But  see  Maxwell  v.  Will- 
iams, Hempst.  (U.  S.)  172. 

A  delay  of  two  years  in  issuing  exe- 
cution was  held  ground  fordischarging 
the  bail.  Havemeyer  Sugar  Refining 
Co.  V.  Taussig,  44  Hun  (N.  Y.)  476. 
And  see  Toles  v.  Adee,  84  N.  Y.  222. 

Where  the  issuing  of  an  execution 
against  defendant's  body  was  delayed 
at  the  request  of  the  sureties  th«y  are 
not  discharged  or  released  thereby. 
Carr  v.  Sterling,  114  N.  Y.  558. 

3.  Hannington  v.  Beare,  4  Dowl.  Pr. 
Cas.  256;  Vernon  v.  Turley,  4  Dowl. 
Pr.  Cas.  660. 

To  have  this  effect  it  must  be  a  valid 
agreement  to  extend  time.  Ladbrook 
V.  Hewett,  i  Dowl.  Pr.  Cas.  488;  Melvil 
V.  Glendining,  7  Taunt.  126;  Whitfield 
V.  Hodges,  I  M.  &  W.  679. 

After  Forfeiture. — After  a  bail  bond 
has  been  forfeited  and  an  assignment 
thereof  taken,  if  time  be  given  to  the 
principal  this  does  not  release  the 
sureties.  Woosnam  v.  Price,  3  Tyr. 
375.  See  also  Bay  v.  Tallmadge,  5 
Johns.  Ch.  (N.  Y.)  305. 

Consent  of  Bail. — Where  one  of  the 
bail  consents  to  time  being  given  the 
principal  to  perfect  bail  above,  this 
binds  both  sureties,  and  they  are  not 
released  from  liability.  Howard  v. 
Bradberry,  3  Dowl.  Pr.  Cas.  92. 

Indefinite  Extension.  —  Where  the 
plaintiff  indefinitely  extends  the  time 
of  defendant's  sureties  to  justify,  this 
releases  the  sheriff  from  liability  as 
bail.  After  such  extension  the  sheriff 
cannot  rearrest  defendant  until  the 
sureties  have  actually  made  default  in 
justifying.  Arteaga  v.  Connor,  46  N. 
Y.  Super.  Ct.  91. 

Judgment  by  Consent. — Bail  are  not 
discharged  from  liability  >  because  of 
the  act  of  defendant  in  consenting  to 
the  entry  of  a  judgment  against  him 
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Bankruptcy  of  Principal. — If  the  principal  is  discharged  in  bank- 
ruptcy or  insolvency  before  the  liability  of  the  bail  is  fixed,  this 
discharges  the  bail ;  *  but  it  does  not  if  the  principal  is  discharged 
after  the  bail's  liability  is  fixed. ^ 

Imprisonment  of  Principal. — The  imprisonment  of  the  principal  in 
another  jurisdiction  for  life  or  a  long  term  of  years  without  fault 
of  the  bail  discharges  them.' 


upon  which  an  execution  against  his 
person  could  issue,  where  such  consent 
was  given  in  good  faith  and  without 
collusion.  Steinbock  v.  Evans,  122 
N.  Y.  551. 

Part  Payment. — It  is  no  ground  of 
discharge  of  bail  that  plaintiff  has 
issued  execution  against  the  principal 
and  obtained  part  payment  where  he  is 
only  seeking  to  collect  the  balance  of 
the  debt  from  the  bail.  Stevenson  v. 
Roche,  9  B.  &  C.  707,  14  E.  C.  L.  477; 
Brickwood  v.  Annis,  5  Taunt.  614. 

Cognovit. — The  taking  of  a  cognovit 
by  the  plaintiff  from  the  principal  does 
not  of  itself  discharge  the  bail.  Hodg- 
son V.  Nugent,  5  T.  R.  277;  Steven- 
son V.  Roche,  9  B.  &  C.  707,  17  E.  C. 
L.  477.      Contra,  Farmer  v.  Thorley,  4 

B.  &  Ad.  91,  6  E.  C.  L.  402.  But  taking 
a  cognovit  and  thereby  extending 
time  to  pay  the  debt  discharges  the 
bail.  Rex  v.  Surrey,  i  Taunt.  159; 
Bowsfield  z/.tTower,  4  Taunt.  456;  Croft 
V.  Johnson,  5  Taunt.  319;  Charleton  v. 
Morris,  6  Bing.  427,  19  E.  C.  L.  121; 
Surman  v.  Bruce,  10  Bing.  434,  25  E. 

C.  L.  187. 

1.  Moorby  v.  Gadge,  2  Chit.  104,  18 
E.  C.  L.  265;  Mannin  v.  Partridge,  14 
East  599;  Jones  v.  Ellis,  i  Ad.  «&  El. 
382,  28  E.  C.  L.  107;  Thackrey  v.  Tur- 
ner, 8  Taunt.  28;  Todd  v.  Maxfield,  3 
B.  &  C.  222,  10  E.  C.  L.  56;  Johnson 
V.  Lindsay,  i  B.  &  C.  247,  8  E.  C.  L. 
106;  Humphreys  v.  Knight,  6  Bing. 
569,  19  E.  C.  L.  169;  Slater  v.  Stacey, 
4  Tyr.  372;  Saunders  v.  Bobo,  2  Bailey 
(S.  Car.)  492;  M'Kim  v.  Marshall,  i 
Har.  &  J.  (Md.)  loi  ;  Richmond  v. 
DeYoung,  3  Gill  &  J.  (Md.)  64;  Mc- 
Causland  v.  Waller,  i  Har.  &  J.  (Md.) 
156;  McArthur  v.  Martin,  i  Gill  (Md.) 
259;  Trumbull  v.  Healy,  21  Wend.  (N. 
Y.)  670;  Rathbone  v.  Blackford,  i  Cai. 
(N.  Y.)  588;  Kane  v.  Ingraham,  2 
Johns.  Cas.  (N.  Y.)  403,  Payson  v. 
Payson,  I  Mass.  292;  Champion  v. 
Noyes,  2  Mass.  481;  Bailey  w.  Seals,  i 
Harr.  (Del.)  367;  McGlensey  v.  Mc- 
Lear,  i  Harr.  (Del.)  466;  Beers  v. 
Haughton,  i  McLean  (U.  S.)  226;  Gil- 


lespie V.  Hewlings,  2  Pa.  St.  492; 
Boggs  V.  Teackle,  5  Binn.  (Pa.)  332. 

Pending  AppeaL — The  bankruptcy  of 
the  principal  and  his  discharge  during 
the  pendency  of  an  appeal  does  not 
release  the  bail  on  appeal.  Southcote 
V.  Braithwaite,  i  T.  R.  624. 

See  further,  as  to  the  effect  of  a  dis- 
charge in  bankruptcy,  Bennett'.  Alex- 
ander, I  Cranch  (C.  C.)  90;  Lingan  v. 
Bayley,  i  Cranch  (C.  C.)  112. 

Federal  Practice. — But  the  Circuit 
Court  of  the  United  States  requires  the 
discharge  of  the  principal,  under  a 
state  insolvent  law,  to  be  pleaded  by 
the  bail,  and  does  not  hold  the  certifi- 
cate of  discharge  to  be  conclusive. 
Glenn  v.  Humphreys,  4  Wash.  (U.  S.) 
424;  Richardson  v.  M'Intyre,  4  Wash. 
(U.  S.)4i2. 

See  further,  as  to  the  effect  of  dis- 
charge in  insolvency  under  state  laws, 
Davis  V.  Marshall,  i  Cranch  (C.  C.) 
173;  Baugh  V.  Noland,  2  Cranch  (C. 
C.)  2;  Burns  v.  Sim,  2  Cranch  (C.  C.) 
75;  Bussard  v.  Warner,  2  Cranch  (C. 
C.)  Ill;  Munroe  v.  Towers,  2  Cranch 
(C.  C.)  187;  King  V.  Simm,  2  Cranch 
(C.  C.)  234;  Harrison  v.  Gales,  3 
Cranch  (C.  C.)  376;  Claggett  v.  Ward, 
5  Cranch  (C.  C.)  669. 

2.  Payson  v.  Payson,  i  Mass.  292; 
Payne  v.  Spencer,  6  M.  &  S.  231; 
Clarke  v.  Hoppe,  3  Taunt.  46. 

Nor  after  the  assignment  of  the  bail 
bond.  Bobyshall  v.  Openheimer,  4 
Wash.  (U.  S.)  317.  Contra,  Ayres  v. 
Audubon,  2  Hill  (S.  Car.)  601;  Lyon 
V.  Auchincloss,  12  Pet.  (U.  S.)  234; 
Boyer  v.  Herty,  i  Cranch  (C.  C.)  251. 

3.  Loflinz/.  Fowler,  18  Johns.  (N.Y.) 
335;  Phoenix  Ins.  Co.  v.  Mowatt,  6 
Cow.  (N.  Y.)  599;  Cathcart  v.  Cannon, 
I  Johns.  Cas.  (N.  Y.)  28;  Merrick  v. 
Vaucher,  6  T.  R.  50;  Postell  v.  Will- 
iams, 7  T.  R.  513. 

Transportation. — Where  the  principal 
was  convicted  of  felony  and  sentenced 
to  transportation  for  life — held,  that 
bail  were  entitled  to  be  discharged,  and 
an  exoneretur  was  entered.  Wood  v. 
Mitchell.  6  T.  R.  247. 
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Death  of  Defendant. — The  death  of  the  defendant  before  the  liabil- 
ity of  bail  is  fixed  discharges  them,  but  does  not  if  it  occurs  after 
the  liability  is  fixed.* 

Judgment  for  Defendant. — Judgment  in  favor  of  defendant  does  not 
absolutely  discharge  bail.  If  it  be  set  aside  or  reversed  their  lia- 
bility revives.* 

Putting  in  Bail — If  defendant  put  in  bail  to  the  action  or  plain- 
tiff waives  it,  this  discharges  bail  below.' 

Enlistment  of  Principal. — If  the  principal  voluntarily  enlists  in  the 
army  or  navy,  this  does  not  discharge  bail.* 

Insanity. — The  insanity  of  the  principal  does  not  discharge  bail.* 

Privilege. — If  the  principal  becomes  a  privileged   person,  as  a 


Illegal  Imprisonment.  —  Where  the 
principal  was  illegally  imprisoned  and 
held  until  a  bond  was  given,  or  if  im- 
prisoned legally  a  bond  was  required 
which  the  officer  was  not  authorized  to 
require  or  take,  the  surety  is  not  liable, 
and  will  be  discharged  if  the  illegality 
was  unknown  to  him  when  the  bond 
was  given.  Patterson  v.  Gibson,  8i  Ga. 
802.  See  also  Atwood  v.  Wheeler,  149 
Mass.  96;  Taylor  v.  Fleckenstein,  30 
Fed.  Rep.  99. 

Ended  before  Judgment  against  Bail. — 
The  imprisonment  of  the  principal  does 
not  release  the  bail  or  entitle  them  to 
exoneration  where  such  imprisonment 
is  terminated  before  judgment  is  en- 
tered in  an  action  against  the  bail. 
Adrian  v.  Scanlin,  77  N.  Car.  317; 
Sedberry  v.  Carver,  77  N.  Car.  319. 

Acts  of  the  State. — Loss  of  the  cus- 
tody and  control  of  defendant  by  the 
bail,  occasioned  by  the  act  of  the  state 
or  government  without  fault  of  bail, 
and  occurring  before  their  liability  is 
fixed,  discharges  the  bail.  Cranberry 
V.  Poal,  3  Dev.  (N.  Car.)  157;  Loflin  v. 
Fowler,  18  Johns.  (N.  Y.)  335;  Way  v. 
Wright,  5  Met.  (Mass.)  380;  Caldwell 
V.  Com.,  14  Gratt.  (Va.)698.  Contra, 
Devine  v.  State,  5  Sneed  (Tenn.)  625; 
Parker  v.  Chandler,  8  Mass.  264. 

1.  Arthur  v.  Antonio,  i  Nott  &  M. 
(S.  Car.)  251;  Parker  v.  Bidwell,  3 
Conn.  84;  Griffin  v.  Moore,  2  Ga.  331; 
Mount  Pleasant  Bank,  etc.,  z/.  Pollock, 
I  Ohio  35;  Field  v.  Lodge,  3  Dougl.  410; 
Pynes  v.  State,  45  Ala.  52;  Chandler 
V.  Byrd,  i  Ark.  152;  Merritt  v.  Thomp- 
son, I  Hilt.  (N.  Y.)  550;  Boardman  v. 
Stone,  Brayt.  (Vt.)35;  Champion  v. 
Noyes,  2  Mass.  485;  Niles  v.  Field,  2 
Met.  (Mass.)  328;  Rawlinson  v.  Guns- 
ton,  6  T.  R.  284;  Filewood  v.  Papple- 
well,  2  Wils.  61. 

Before  Answer. — The   death   of    the 


principal  discharges  the  bail  only 
where  such  death  occurs  before  the 
expiration  of  the  time  to  answer  in 
an  action  brought  against  the  bail. 
Walsh  V.  Schulz,  13  Daly  (N.  Y.)  132. 
Consent  Extending  Time  to  Answer. — 
The  death  of  the  defendant  after  the 
expiration  of  the  time  allowed  by  law 
to  answer  in  an  action  brought  against 
his  bail  does  not  release  them  notwith- 
standing that  such  time  to  answer  had 
been  extended  by  consent,  and  as  so 
extended  had  not  expired  at  the  time 
of  such  death.  Gauntley  v.  Wheeler, 
4  Lans.  (N.  Y.)  491. 

2.  Watt  V.  Reilly,  62  How.  Pr.  (N.Y. 
Supreme  Ct.)  350.  But  this  case  seems 
to  be  in  conflict  with  Butler  v.  Bissel, 
I  Root  (Conn.)  102;  Fleming  v.  Lord, 
I  Root  (Conn.)  214;  Ainsworth  v.  Pea- 
body,  I  Root  (Conn.)  469;  Lockwood  v. 
Jones,  7  Conn.  439;  Duncan  z/.  Tindall, 
20  Ohio  St.  567. 

Eeversal  on  Appeal. — Where  bail  are 
sued  after  a  return  of  execution 
against  defendant's  person  as  not 
found,  it  is  a  defense  to  them  that  the 
judgment  against  defendant  in  the 
action  in  which  such  execution  issued 
has  been  reversed  on  appeal.  Short 
V.  Hooker,  40  How.  Pr.  (N.Y.  Supreme 
Ct.)  420. 

3.  Phillips  V.  OHveer,  5  S.  &  R.  (Pa.) 
419;  Nones  v.  Gelbaud,  11  S.  &  R.  (Pa.) 
9;  Hubbard  v.  Shaler,  2  Day  (Conn.) 
199;  Culpeper  Agricultural,  etc.,  Soc. 
V.  Digges,  6  Rand.  (Va.)  165. 

4.  Say  ward  v.  Conant,  ri  Mass.  146. 
But  see  Herrick  v.  Richardson,  11 
Mass.  234. 

5.  Anderson's  Bail,  2  Chit.  104,  18 
E.  C.  L.  265;  Anonymous,  Lofft  617; 
Ibbotson  V.  Galway,  6  T.  R.  133; 
Bowerbank  v.  Payne,  2  Wash.  (U.  S.) 
464.  But  see  Fuller  v.  Davis,  i  Gray 
(Mass.)  612. 
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peer  or  member  of  parliament,"  or  for  any  other  reason  is  not 
liable  to  arrest,  this  discharges  bail.* 

Plaintiffs  Acts. — Matters  arising  from  plaintiff's  acts,  as  his  negli- 
gence or  irregularities  in  his  proceedings,  may  discharge  bail.* 

Anything  Increasing  Kisk. — The  obligations  of  special  bail  are  in  the 
nature  of  those  of  sureties,  always  and  properly  recognized  as 
being  strictissimi  juris,  and  discharged  by  anything  that  so  affects 
the  nature  and  extent  of  their  contract  as,  by  any  reasonable 
probability,  to  increase  risk  or  liability.* 


1.  Trinder  v.  Shirley,  i  Dougl.  45; 
Phillips  V.  Wellesley,  i  Dovvl.  Pr.  Cas. 
g.  See  also  Washburn  v.  Phelps,  24 
Vt.  506;  Bronson  v.  Newberry,  2 
Dougl.  (Mich.)  38;  White  v.  Guest,  6 
Blackf.  (Ind.)  228;  Dumont  v.  Wright, 
6  Blackf.  (Ind.) 540;  Lathrop^/.  Briggs, 
8  Cow.  (N.  Y.)  171.  •  Compare  Spring- 
field Card  Mfg.  Co.  v.  West,  i  Cush. 
(Mass.)  388. 

A  judgment  upon  which  no  execu- 
tion can  lawfully  issue  against  the 
body  of  the  defendant  operates  ipso 
facto  to  discharge  the  bail.  Oilman 
V.  Perkins,  11  N.  H.  343. 

Under  the  Revised  Statutes  of  Nezv 
York,  as  females  could  not  be  impris- 
oned on  civil  process,  their  bail  were 
entitled  to  a  discharge.  Dunham  v. 
Macomber,  5  Wend.  (N.  Y.)  113.  See 
also  Holland  v.  Bouldin,  4  T.  B.  Mon. 
(Ky.)  149.  Compare  Jarvis  v.  Giber- 
son,  Dudley  (S.  Car.)  223;  Stever  v. 
Sornberger,  24  Wend.  (N.  Y.)  275. 

2.  Davison  v.  Frost,  2  East  305; 
Hamilton  v.  Taylor,  3  Yeates  (Pa.) 
389;  Boggs  V.  Chichester,  13  N.  J.  L. 
209. 

Imprisonment  on  Alias  Execution. — 
Although  bail  are  fixed  by  a  return  of 
the  execution  non  est  inventus,  yet  if 
the  creditor,  after  commencing  a  scire 
facias  against  the  bail,  take  out  an 
a//rtj  execution,  and  imprison  the  debt- 
or thereon,  the  bail  are  thereby  dis- 
charged. Warren  v.  Gilmore,  11  Cush. 
(Mass.)  15. 

Mere  Irregularity. — Failure  to  have 
an  undertaking  given  in  an  order  of 
arrest  marked  "approved"  by  the 
judge  does  not  release  or  relieve  the 
sureties  thereon  from  liability.  Keck 
V.  Gross  (Brooklyn  City  Ct.),  58  N. 
Y.  St.  Rep.  301,  26  N.  Y.  Supp..  mi. 

Neglect  to  Pay  Defendant's  Board. — 
Bail  are  discharged  where  the  sheriff 
has  released  defendant  from  custody 
on  plaintiff's  refusal  to  pay  the  ex- 
penses of  his  board  and   keeping  in 


advance,  as  required  by  How.  St. 
Mich.,  §  8960,  after  he  has  been  taken 
on  execution.  Prior  v.  Bodrie,  49 
Mich.  200. 

Where  Irregular  Notice  of  Bail  was 
given,  but  the  plaintiff  did  not  sue  the 
bond  at  the  subsequent  term,  the  bail 
were  relieved  on  payment  of  costs, 
and  justification,  if  required.  Gelston 
V.  Swartwout,  i  Johns.  Cas.  (N.  Y.) 
136. 

Discharge  by  Plaintiff.— Where  the 
plaintiff's  attorney,  pending  the  suit, 
gave  the  bail  a  writing  in  which  he 
engaged,  on  behalf  of  the  plaintiff, 
that  he  should  release  and  discharge 
the  bail,  it  was  held  to  be  a  discharge. 
Hughes  V.  Hollingsworth,  i  Murph. 
(N.  Car.)  146. 

So  where  the  plaintiff  wrote  a  note 
to  his  attorney,  directing  him  to  dis- 
charge the  bail,  though  there  was  no 
evidence  that  the  note  was  shown  to 
the  attorney.  Howell  v.  Hunt,  Mill 
Const.  (S.  Car.)  321. 

3.   Campau  v.  Seeley,  30  Mich.  57. 

Variance  in  Ad  Damnum. — Bail  are 
discharged  when  the  sum  in  the  dec- 
laration is  larger  than  in  the  writ. 
Matthews  v.  Armstrong,  4  Yerg. 
(Tenn.)  181. 

Variance  between  Declaration  and  Af- 
fidavit.— If  the  cause  of  action  in  a 
declaration  varies  materially  from  that 
which  is  set  forth  in  the  affidavit  to 
hold  to  bail,  the  bail  will  be  discharged, 
even  after  verdict  against  the  prin- 
cipal. Robeson  v.  Thompson,  9  N.  J. 
L.  97. 

Amendments. — If  the  writ  is  altered 
from  debt  to  case,  or  the  plaintiff  de- 
clares in  a  different  form  of  action 
from  that  in  which  bail  is  taken,  the 
bail  are  discharged.  Brvan  v.  Brad- 
ley, I  Tayl,  (N.  Car.)  77*:  Waples  w. 
Derrickson,  i  Harr.  (Del.)  134;  Mur- 
rel  V.  Halbert,  i  Bailey  (S.  Car.)  238; 
West  V.  Ratledge,  4  Dev.  (N.  Car.)  31 ; 
Pell  V.  Grigg,  4  Cow.  (N.  Y.)426. 
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Depriving  Bail  of  Bight  to  Arrest. — So  whatever  proceedings  are 
taken  which  deprive  the  bail,  without  their  fault,  of  the  right  to 
arrest  or  surrender  their  principal,  will  discharge  them.* 

Where  Belief  Discretionary. — Other  cases  in  which  the  court  has  re- 
lieved or  refused  to  relieve  bail  in  the  exercise  of  its  discretion 
are  cited  in  the  note.* 

Entry  of  Exoneretur. — The  formal  and  proper  manner  of  discharging 
bail   is   by    the  entry  of   an  exoneration ;  '  application  therefor 


If,  upon  leave  to  amend,  the  plain- 
tiff adds  a  count  upon  a  cause  of  ac- 
tion which  could  not  be  given  in  evi- 
dence upon  the  original  declaration 
as  set  out  in  the  writ,  or  which  is  not 
contained  in  the  affidavit  to  hold  to 
bail,  the  bail  must  be  discharged.  Hyer 
V.  Smith,  3  Cranch  (C.  C.)  437. 

An  increase  of  the  ad  datnnum  in  a 
suit  in  which  bail  has  been  taken  will 
discharge  the  bail  unless  made  with 
his  consent.  Langley  v.  Adams,  40 
Me.  125. 

In  Vermont  bail  are  not  discharged 
by  the  filing  of  a  new  count,  unless 
they  are  thereby  subjected  to  a  new 
or  additional  responsibility,  or  made 
liable  for  an  increased  sum.  Wright 
V.  Brownell,  3  Vt.  435. 

Bail  will  not  be  discharged  by  leave 
to  amend  the  declaration  unless  the 
amendment  changes  the  cause  of  ac- 
tion from  that  upon  which  the  bail  was 
given,  or  where  the  amendment  is  of  a 
defect  existing  at  the  time  of  entering 
bail,  and  which  could  have  defeated 
the  plaintiff's  action  but  for  such 
amendment.  Carrington  v.  Ford,  4 
Cranch  (C.  C.)  231.  See  also  Payen 
V.  Hodgson,  I  Cranch  (C.  C.)  508. 
See  also  article  Amendments,  Vol.  I., 
p.  676. 

1.  On  this  principle,  where  an  order 
of  arrest  was  erroneously  vacated  the 
bail  was  entitled  to  an  exoneration. 
Baker  Mfg.   Co.   v.    Fisher,    35  Kan. 

659- 

2.  Discretionary. — A  motion  to  dis- 
charge bail  is  addressed  to  the  sound 
discretion  of  the  court,  and  its  decision 
upon  such  motion  cannot  be  assigned 
for  error.  Bruner  v.  Ingraham,  2  111. 
556.     See  also  Ex  p.  Small,   25  Ala. 

74- 

Not  until  Condition  Broken. — The  court 
will  not  interpose  its  equitable  power 
to  relieve  bail  until  the  condition  of  the 
bail  bond  has  been  broken.  Bird  v. 
Mabbett,  i  Johns.  Cas.  (N.  Y.)  31. 

Personation  of  Bail. — The  court  may 
order  a  vacatur  of  bail  if  they  have 


been  personated;  but  if  the  persona- 
tion was  felonious,  such  order  will  be 
stayed  until  the  party  has  prosecuted 
the  felon  to  effect.  Renoard  v.  Noble, 
2  Johns.  Cas.  (N.  Y.)  293. 

Bule  under  New  York  Code. — Under 
N.  Y.  Code,  §  174,  the  Superior  Court 
had  discretionary  power  to  exonerate 
bail  after  the  lapse  of  more  than 
twenty  days  from  the  commencement 
of  suit  against  them.  Gilbert  v.  Bulk- 
ley,  I  Duer(N.  Y.)668. 

Temporary  Stay. — In  a  suit  against 
bail  in  the  Supreme  Court,  that  court 
may  grant  relief  to  the  bail  although 
the  original  action  was  in  another 
court,  and  may  allow  a  temporary  stay 
of  proceedings  to  enable  them  to  sur- 
render their  principal.  Barker  v. 
Russell,  II  Barb.  (N.  Y.)  303. 

Error  in  Writ. — Where,  by  mistake 
of  the  clerk,  a  writ  issued  for  dol- 
lars when  it  should  have  been  pounds, 
and  the  declaration  was  rightly  ex- 
pressed, the  court  refused  to  give 
relief  in  equity  to  the  bail,  who  were 
informed  of  the  mistake  before  they 
executed  the  bail  bond  and  had  made 
no  defenses  at  law.  Carter  v.  Cock- 
rill,  2  Munf.  (Va.)  448. 

In  New  Hampshire. — Where  a  defend- 
ant, arrested  on  mesne  process  and  car- 
ried before  two  justices  on  his  appli- 
cation to  be  discharged,  withdrew  his 
application  before  his  right  to  dis- 
charge was  decided,  and  afterwards 
gave  bail,  it  was  held  that  the  pro- 
ceeding before  the  two  justices  could 
not  prevent  an  application  to  the  court 
to  discharge  the  bail.  McCune  v. 
Rogers,  46  N.  H.  43. 

Special  Circumstances.  —  Application 
for  discharge  of  bail,  granted  in  cases 
depending  on  peculiar  circumstances. 
Edwards  v.  Coleman,  6  T.  B.  Mon. 
(Ky.)  573;  State  v.  Allen,  2  Humph. 
(Tenn.)  258. 

3.  Strang  v.  Barber,  i  Johns.  Cas. 
(N.  Y.)  329;  Parker  v.  Tomlinson,  2 
Johns.  Cas.  (N.  Y.)  220;  Griffin  v. 
Moore,  2  Ga.  331;  McArthur  v.  Mar- 
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should  be  made  before  the  liability  of  the  bail  has  become  fixed.* 
Where  the  exoneretur  is  entered  or  the  bail  is  discharged,  it  is 
conclusive  upon  the  parties  and  all  interested.* 

14.  Surrender — Eight. — Bail  generally  have  a  right  to  surrender 
the  principal  in  their  own   discharge,'  but  to  this  rule  there  are 


tin,  I  Gill(Md.)  259;  Boggs  z/.  Teackle, 
5  Binn.  (Pa.)  332. 

The  discharge  of  bail  by  surrender 
of  the  principal  is  not  complete  until 
an  exoneretur  has  been  entered.  Dar- 
ling V.  Cutting,  57  Vt.  218. 

Supersedeas. — Bail  are  not  released 
from  responsibility,  nor  defendant 
from  arrest,  until  defendant  has  been 
actually  discharged  from  custody  by  a 
supersedeas.  Bostwick  v.  Wildey,  34 
N.  Y.  Super.  Ct.  23. 

After  Substitution  of  Sheriff. — When 
the  sheriff  takes  insufficient  bail,  and 
on  motion  of  the  plaintiff  he  is  substi- 
tuted for  the  bail,  the  latter  is  entitled, 
on  motion,  to  have  an  exoneretur  en- 
tered on  the  bail-piece.  Smith  v.  Den- 
nis, 3  Ala.  248. 

Enactment  of  Statute. — In  White  v. 
Guest,  6  Blackf.  (Ind.)  228,  bail  was 
held  entitled  to  an  exoneretur  because 
of  a  statute  abolishing  imprisonment 
for  debt. 

Exemption  from  Imprisonment.  — 
Whenever  the  principal,  on  his  ap- 
pearance, cannot  be  imprisoned,  and 
would  be  entitled  to  be  instantly  dis- 
charged, he  is  not  required  to  appear, 
the  bail  are  discharged,  and  an  ex- 
oneretur should  be  entered  upon  the 
bail  bond.  McKay  z/.  Ray,  63  N.  Car. 
46. 

After  Judgment  against  Bail. — The 
court  may  release  the  bail,  in  a  proper 
case,  after  judgment  against  them,  for 
want  of  a  plea,  by  opening  the  judg- 
ment and  entering  an  exoneretur. 
Com.  V.  Howard,  11  W.  N.  C.  (Pa.) 
81. 

1.  Hissong  V.  Hart,  39  N.  Y.  Super. 
Ct.  411;  Welsh  V.  Mead,  9  Phila.  (Pa.) 
261. 

Eeview  on  Appeal. — Exoneration  of 
bail  after  the  time  allowed  by  law  is  a 
matter  resting  in  discretion,  and  not 
reviewable  on  appeal.  Mills  v.  Hil- 
dreth,  81  N.  Y.  91;  Douglas  v.  Haber- 
siro,  82  N.  Y.  572;  Wright  v.  Coller, 
35  Ohio  St.  131;  Begole  v.  Stimson,  39 
Mich.  288. 

Bail  Excepted  to. — Bail  excepted  to, 
but  whose  na»ne  was  not  stricken  from 
the   bail-piece,    may  apply  for  a  dis- 


charge. Humphry  v.  Leite,  4  Burr. 
2107.  Contra,  Fulke  v.  Bourke,  i  W. 
Bl.  462. 

Exoneration  Bescinded.  —  Where  an 
exoneretur  has  been  entered  upon  a 
consent  given  by  plaintiff  acting  under 
a  mistake  of  facts,  it  maybe  rescinded 
and  stricken  out  on  cause  being  shown 
therefor.  Firth  v.  Harris,  8  Dowl.  Pr. 
Cas.  437. 

2.  Washburn  v.  Phelps,  24  Vt.  506. 

3.  Owston  V.  Coates,  10  Ad.  &  El. 
193,  37  E.  C.  L.  88,  3  Jur.  434;  Gray 
V.  Fulsome,  7  Vt.  452;  Graves  v. 
Dyer,  22  Vt.  614;  Ruggles  v.  Corey,  3 
Conn.  419;  Coolidge  v.  Cary,  14  Mass. 
115;  Jarvis  z/.  Alexander,  i  Cheves(S. 
Car.)  143.  See  also  Davitt  v.  Counsel, 
2  Nott  &  M.  (S.  Car.)  136.  Also  Dis- 
charge or  Exoneration  of  Bail,  supra. 

If  the  Principal  is  Confined  in  prison  on 
a  charge  or  conviction  of  a  crime,  he 
may  be  brought  into  court  on  habeas 
corpus,  and  surrendered  in  discharge 
of  his  bail,  though  the  creditor  cannot 
take  him  in  execution.  Biggnell  v. 
Forrest,  2  Johns.  (N.  Y.)  482. 

After  Exceptions. — A  principal  may 
be  surrendered  in  discharge  of  his 
bail,  though  exceptions  to  them  have 
been  entered.  Anonymous,  9  N.  J.  L. 
25. 

Surrender  of  One  of  Two. — Where  one 
becomes  bail  for  two  defendants,  and 
after  judgment  surrendersone  of  them, 
who  is  discharged  from  custody  by  the 
plaintiff's  order,  it  is  no  satisfaction  of 
the  judgment  nor  discharge  of  the 
bail,  the  plaintiff  not  having  charged 
him  in  execution.  Higginbotham  v. 
Browns,  4  Munf.  (Va.)  516. 

Voluntary  Surrender. — The  principal 
cannot  surrender  himself  in  court,  in 
discharge  of  his  bail,  against  the  con- 
sent of  the  bail  and  of  the  creditor. 
Cushing  V.  Breck,  10  N.  H.  iii.  Con- 
tra, Dick  V.  Stoker,  i  Dev.  (N.  Car.) 
91. 

Pendency  of  Action  Necessary. — No  ef- 
fectual surrender  of  a  principal  can  be 
made  by  bail  in  court,  unless  an  action 
is  pending  against  the  principal  or 
the  bail.  Sloan  v.  Bryant,  28  N.  H. 
67. 
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some  exceptions.* 

When  Made. — Such  surrender  may  be  made  any  time  before  the 
liabiHty  of  the  bail  is  fixed.*     The  time  of  bail  to  surrender  their 


Surrender  to  be  Kept  Good.  —Although 
the  bail  may  surrender  their  principal, 
and  the  surrender  be  entered  of  rec- 
ord at  the  term  when  judgment  is 
obtained,  yet  if  the  plaintiff  does  not 
pray  the  committal  of  the  principal  in 
execution,  and  the  latter  should  after- 
wards go  at  large,  this  is  not  a  dis- 
charge of  such  principal  from  execu- 
tion by  the  plaintiff.  Howzer  v.  Del- 
linger,  I  Ired.  (N.  Car.)  475. 

1.  Bail  who  have  been  Excepted  to  and 
fail  to  justify,  and  hence  are  no  longer 
liable  to  the  plaintiff,  but  only  to  the 
sheriff,  are  not  entitled  to  surrender 
the  principal  to  relieve  themselves 
from  such  liability.  Hardwick  v. 
Bluck,  7  T.  R.  293;  Haberstro  v. 
Bedford,  118  N.  Y.  1S7.  See  also 
Neresheimer  v.  Bowe,  11  Daly  (N.  Y.) 
301;  Douglas  V.  Warren,  58  How.  Pr. 
(N.  Y.  Supreme  Ct.)  264. 

Bail  Below. — Bail  below  have  no 
right  to  surrender  defendant  in  their 
discharge,  but  can  only  put  in  bail 
above.  Berchere  v.  Colson,  2  Stra. 
876;  Newton  v.  Lewis,  8  T.  R.  457, 
note;  Hamilton  v.  Wilson,  i  East  383; 
Bobyshall  v.  Oppenheimer,  4  Wash. 
(U.  S.)  317.  See  also  Pepoon  v. 
Mooney,  i  Mill  Const.  (S.  Car.)  314; 
Stevens  v.  Meeds,  i  Mill  Const.  (S. 
Car.)  318. 

Surrender  by  Plaintiffs  Attorney. — 
Where  the  plaintiff's  attorney  ordered 
the  officer  to  take  a  particular  person 
as  bail,  on  the  defendant's  promise  to 
put  in  sufficient  bail  the  next  day, 
which  he  failed  to  fulfil,  and  the  bail 
that  was  taken  became  insolvent,  the 
attorney,  after  having  filed  common 
bail,  was  allowed  to  file  special  bail  for 
the  defendant  in  order  to  surrender 
his  body  for  his  own  protection,  no 
objection  being  interposed.  Gilchrist 
V.  Van  Wagenen,  i  Cai.  (N.  Y.)  499. 

After  a  Decree  Entered  on  a  summary 
process,  it  is  too  late  for  the  bail  to 
the  sheriff  to  enter  himself  as  special 
bail  and  surrender  his  principal. 
Atkinson  v.  Martin,  i  Brev.  (S.  Car.) 
481. 

Bail  on  Appeal. — Bail  in  error  have 
no  right  to  surrender  their  principal. 
Southcote  V.  Braithwaite,  i  T.  R.  624. 

Bail  Indemnified. — Where  the  bail 
has  been  indemnified  against  loss  he 


will  not  be  released  on  his  application 
to  surrender  his  principal  unless  it  be 
shown  that  the  person  who  indemnified 
him  is  irresponsible.  Mills  v.  Hil- 
dreth,  17  Hun  (N.  Y.)  297. 

Surrender  Unnecessary. — Where  de- 
fendant is  not  liable  to  imprisonment 
on  a  judgment  in  the  action,  bail  are  not 
required  to  surrender  him  in  order  to 
discharge  themselves  from  liability. 
Beers  v.  Haughton,  i  McLean  (U.  S.) 
226;  Newton  v.  Tibbatt,  7  Ark.  150. 

Imprisonment  of  Principal. — Where 
surrender  is  rendered  impossible  by 
the  act  of  the  law  bail  will  be  relieved, 
if  the  plaintiff  has  lost  nothing  by  the 
omission  of  any  act  the  bail  could  per- 
form. Where  the  condition  of  a  bond 
was  that  defendant  should  surrender 
himself  in  a  specified  contingency, 
and  at  the  time  such  contingency  oc- 
curred he  was  in  jail  awaiting  removal 
to  state  prison  to  serve  out  a  sen- 
tence for  crime,  and  no  surrender  was 
made — held,  that  these  facts  did  not  ex- 
cuse a  surrender,  and  that  he  should 
have  been  surrendered  to  the  sheriff, 
who  could  then  have  taken  him  in 
execution  after  his  imprisonment  ex- 
pired. Steelman  v.  Mattix,  38  N.  J.  L. 
247.  See  Turner  v.  Bartlett,  109  Mass. 
503. 

2.   Ruggles  V.  Corey,  3  Conn.  421. 

Before  Return  Day. — A  defendant  who 
has  been  arrested  and  has  given  a 
bail  bond  may  surrender  himself  to  the 
sheriff  at  any  time  before  the  return 
day  of  the  process,  and  if  the  sheriff 
accepts  such  surrender  the  bail  are 
discharged.  Dalbey  v.  Lowenstein, 
34  N.  J.  L.  465;  Florence  v.  Shumar, 
34  N.  J.  L.  455. 

After  Judgment  of  Filiation,  in  a 
bastardy  proceeding,  it  is  too  late  for 
the  sureties  to  surrender  the  defend- 
ant in  their  discharge.  Corson  v. 
Dunlap,  80  Me.  354. 

Surrender  in  Justice's  Court. — In  a  case 
before  a  justice  of  the  peace,  bail  can 
surrender  his  principal  only  while  the 
court  is  in  session.  He  cannot  do  it 
after  adjournment,  even  though  that 
should  take  place  before  the  expiration 
of  the  two  hours  prescribed  by 
statute.  Converse  v.  Washburn,  43 
Vt.  129.  And  when  bail  surrender  the 
principal    in    a    justice's     court,    the 
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principal  may  be  extended  on  good  cause  shown. ^ 

How  Made. — The  usual  mode  of  surrender  is  the  delivery  of  the 
principal  to  the  custody  of  the  sheriff  of  the  county  in  which 
he   was  arrested,*  but   where   a  statute   prescribes  a  particular 


justice  may,  by  parol,  order  him  into 
the  custody  of  an  officer,  who  may 
detain  him  while  the  court  is  open; 
but  the  officer  cannot  detain  him  after 
the  court  is  adjourned,  unless  he  have 
a  mittimus  from  the  justice.  Abells 
V.  Chipman,  i  Tyler  (Vt.)  377. 

After  Default  of  Bail. — Bail  may  sur- 
render their  principal  any  time  before 
final  judgment  against  them,  and  not- 
withstanding their  default  has  been 
taken  upon  writs  of  scire  facias 
brought  against  them.  Norcross  v. 
Crabtree,  161  Mass.  55. 

Sheriff  as  Bail. — A  sheriff,  sued  as 
bail  after  return  of  execution  against 
the  defendant  unsatisfied,  may  sur- 
render the  defendant  while  the  action 
against  him  is  pending,  and  be  re- 
leased on  payment  of  costs.  Brady 
V.  Brundage,  2  Thomp.  &  C.  (N.  Y.) 
621. 

Before  End  of  Term. — Bail  may  sur- 
render their  principal  to  the  sheriff  at 
any  time  before  the  end  of  the  term 
to  which  service  of  effective  process 
against  them  has  been  returned;  and 
such  surrender,  even  after  the  ca.  sa. 
has  been  returned  and  the  bail  bond 
assigned  to  the  plaintiff,  may  be  made 
without  any  previous  order  of  court; 
though,  if  made  after  the  return  of 
the  ca.  Ja.^an  order  is  necessary  to 
confirm  :t  and  give  it  effect.  Glover  v. 
Gomillion,  2  Rich.  (S.  Car.)  554; 
Breeze  v.  Elmore,  4  Rich.  (S.  Car.)  436. 

In  Michigan  a  special  bail's  right  to 
surrender  his  principal  expires  eight 
days  from  the  commencement  of  suit 
upon  recognizance,  after  timely  and 
regular  issue  and  return  "  not  found  " 
of  body  execution.  Lyman  v.  Giddey. 
96  Mich.  401. 

New  York. — In  Ward  v.  Moser,  19 
Wend.  (N.  Y.)  153,  it  was  held  that  in 
an  action  on  a  recognizance  of  bail, 
put  in  in  a  Court  of  Common  Pleas, 
and  prosecuted  in  the  Supreme  Court, 
the  time  of  surrender  was  governed 
by  the  practice  of  the  latter  court. 

1.  Bankruptcy  of  the  principal  pend- 
ing the  action  is  sufficient  cause. 
Maude  v.  Jowett,  3  East  145;  Stead  v. 
Yates,  3  M.  &  P.  272;  Waugh  v.  Ash- 
ford,  I  Scott  167;  Offley  v.  Dickins,  6 
M.  &  S.  348;  Harris  v.  Alcock,  2  Tyr. 


418;  Glendining  v.  Robinson,  i  Taunt. 
320;  Ruston  V.  Green,  2  Dowl.  Pr.  Cas. 
617.  Or  the  principal  having  brought 
a  writ  of  error.  Capron  v.  Archer,  i 
Burr.  340. 

Imprisonment  of  Principal. — Where 
the  defendant  is  imprisoned  on  a 
criminal  charge,  or  is  in  jail  under  civil 
process,  either  has  been  considered 
good  cause  for  enlarging  the  time  of 
his  bail  to  surrender  him.  Campbell 
V.  Ackland,  3  Tyr.  230;  Ashmore  v. 
Fletcher,  13  Price  523;  Hodgson  v. 
Temple,  5  Taunt.  503;  Rex  v.  Fearne,  i 
Marsh.  170,  note;  Rouch  v.  Boucher, 
10  Price  104;  Tinson  v.  White,  i  Price 
P.  C.  156.  Contra,  Joyce  v.  Pratt,  6 
Bing.  377,  19  E.  C.  L.  106. 

Lunacy. — It  is  not  ground  for  extend- 
ing time  to  surrender  the  principal 
that  he  is  a  lunatic.  Cock  v.  Bell,  13 
East  355. 

Sickness. — Or  in  such  a  condition  of 
health  that  removal  would  endanger 
his  life.  Wynn  v.  Petty,  4  East  102; 
Winstanley  v.  Gaitskell,  6  East  389; 
Warrington  v.  Sammell,  10  Moore  170; 
17  E.  C.  L.  138. 

2.  Mainwaring  v.  Milner,  L.  R.  4  Q. 
B.  149,  38  L.  J.  Q.  B.  49. 

Exhibiting  Bail-piece. — And  such  sur- 
render seems  to  be  valid,  though  the 
bail  do  not  exhibit  the  bail-piece  to 
the  sheriff,  nor  any  other  written  evi- 
dence of  their  being  bail,  if  the  sur- 
render be  made  in  the  county  where 
they  were  entered  as  special  bail  in 
open  court,  and  the  fact  was  known 
to  the  sheriff.  Evans  v.  Freeland,  3 
Munf.  (Va.)  119. 

Bona-fide  Attempt. — Where  a  bond 
was  conditioned  for  the  appearance 
of  the  debtor  at  a  specified  term  of 
court,  to  present  a  petition  for  his  dis- 
charge in  insolvency,  or  in  default 
thereof  his  surrender  to  the  county 
jail,  and  the  debtor  by  a  mistake  ap- 
peared too  late  at  court,  and  then  sur- 
rendered himself  at  the  jail — held,  an 
honest  attempt  to  comply  with  the 
condition,  and  that  the  bond  was  dis- 
charged thereby.  Greenvvaldt  v. 
Kraus,  148  Pa.  St.  517  ;  Saunders  v. 
Quigg,  112  Pa.  St.  546. 

Principal  Imprisoned. — Where  defend- 
ant is  in  criminal   custody   the  court 
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mode  of  surrender  it  must  be  followed  or  the  bail  remain  liable.* 
Arrest  of  Principal. — For  the  purpose  of  surrendering  him,  bail  have 
a  right  to  arrest  the  principal  at  any  time  or  place,  or  in  any  juris- 
diction.* 


will  not  interfere  summarily  for  the 
purpose  of  bringing  him  up  to  be 
surrendered.  Grant  v.  Fagan,  4  East 
189;  Currie  v.  Kinnear,  i  B.  &  P.  23; 
Bennett  v.  Kinnear,  3  Moore  259; 
Folkein  v.  Critero,  13  East  457. 

Writs  of  habeas  corpus  have  been 
allowed  for  the  purpose  of  bringing 
up  a  prisoner  that  he  might  be  sur- 
rendered. Sharp  V.  Sheriff,  7  T.  R. 
222;  Taylor's  Case,  3  East  232;  Daniel 
V.  Thompson,  15  East  78. 

The  sureties  in  the  bail  bond  of  a 
person  thereafter  sentenced  to  state 
prison  may  escape  liability  by  put- 
ting in  special  bail,  and  then  sur- 
rendering the  principal  by  means  of 
habeas  corpus  if  he  is  still  in  jail,  or 
by  motion  if  he  be  in  prison.  Atkin- 
son V.  Prine,  46  N.  J.  L.  28. 

United  States  Courts. — Where  a  cause 
is  removed  from  a  state  court  to  a 
United  States  court,  a  surrender  of 
defendant  by  his  bail  should  be  made 
in  open  court,  according  to  the  practice 
of  the  United  States  court,  and  not 
of  the  state  court.  And  where  the 
defendant  has  been  surrendered  by 
commitment  to  jail  according  to  the 
state  practice,  a  writ  of  habeas  corpus 
will  be  granted  to  bring  him  into  court 
for  the  purpose  of  surrender.  Com- 
stock  V.  Seagraves,  i  Story  (U.  S.) 
546. 

1.  Doyen  v.  Leavitt,  76  Me.  247; 
Cozine  v.  Walter,  55  N.  Y.  304. 

Order  of  Court. — Where  it  is  required 
by  statute  that  an  order  be  obtained  to 
commit  defendant  to  the  custody  of  the 
sheriff,  and  that  upon  the  sheriff's  cer- 
tificate that  defendant  is  in  custody, 
and  on  notice  to  plaintiff,  an  order 
exonerating  bail  may  be  made — held, 
that  until  this  is  done  bail  remain 
liable.      Cozine   v.  Walter,   55    N.   Y. 

304- 

Bail  in  Bastardy  Proceedings — Maine. 
— The  sureties  on  a  bastardy  bond  are 
not  discharged  unless  a  surrender  is 
made  according  to  the  statute,  and 
are  not  discharged  by  surrender  of 
defendant  to  an  officer  out  of  court 
instead  of  to  the  court  while  in  session, 
as  required.  Doyen  v.  Leavitt,  76 
Me.  247. 

2.  Smith  V.  Catlett,  i  Cranch  (C.  C.) 


56;  Sharpless  v.  Knowles,  2  Cranch  (C. 
C.)  129;  State  V.  Mahon,  3  Harr.  (Del.) 
568;  Nicolls  V.  IngersoU,  2  Johns.  (N. 
Y.)  145;  Pease  v.  Burt,  3  Day  (Conn.) 
485;  Parker  v.  Bidwell,  3  Conn.  84; 
Ruggles  V.  Corey,  3  Conn.  421 ;  Com.  v. 
Brickett,  8  Pick.  (Mass.)  138;  Johnson 
V.  Tompkins,  i  Baldw.  (U.  S.)  578; 
Turner  v.  Wilson,  49  Ind.  581;  Ex  p. 
Gibbons,  i  Atk.  238;  Holsey  v.  Tre- 
villo,  6  Watts.  (Pa.)  402;  Broome  v. 
Hurst,  4  Yeates  (Pa.)  123;  Respublica 
V.  Gaoler,  2  Yeates  (Pa.)  263;  Johnson 
V.  Boyer,  3  Watts.  (Pa.)  378;  Koch  v. 
Coots.  43  Mich.  30;  Rex  v.  Huges,  3 
C.  &  P.  373,  14  E.  C.  L.  355;  Payne  v. 
Spencer,  6  M.  &  S.  237;  Pyewell  v. 
Stow,  3  Taunt.  425;  Sheers  v.  Brooks, 

2  H.  Bl.  120. 

While  attending  court.  Broome  v. 
Hurst,  4  Yeates  (Pa.)  123. 

Or  on  Sunday.  Worthen  z/.  Prescott, 
60  Vt.  68  {obiter).  Contra,  Brookes  v. 
Warren,  2  W.  Bl.  1273. 

May  break  an  outer  door.  Nicolls  v. 
IngersoU,  7  Johns.  (N.  Y.)  145;  Read 
V.  Case,  4  Conn.  166.  Contra,  may 
break  a  door,  but  not  an  outer  one. 
Sheers  v.  Brooks,  2  H.  Bl.  120. 

In  Custody  of  Foreign  Bail. — Bail  may 
pursue  their  principal  into  another 
jurisdiction,  and  take  him  out  of  the 
custody  cf  those  who  have  subse- 
quently become  his  bail  there,  and 
thus  prevent  the  latter  from  surren- 
dering him  in  such  jurisdiction. 
Sharpless  v.  Knowles,  2  Cranch 
(C.  C.)  129. 

May  Deputize  Others. — The  bail,  for 
the  purpose  of  surrendering  defend- 
ant, may  deputize  others  to  exercise 
their  power  of  arrest  and  surrender. 
Boardman  v.  Fowler,  i  Johns.  Cas. 
(N.  Y.)  413;  Nicolls  V.  IngersoU,  7 
Johns.  (N.  Y.)  145;  State  v.  Mahon,  3 
Harr.  (Del.)  568;  Com.  v.  Brickett,  8 
Pick.  (Mass.)  138. 

Executors  of  Bail. — The  executors  of 
bail  may  arrest  and  surrender  a  de- 
fendant in  release  of  the  liability  of 
their  testator.  Meddowscroft  v.  Sut- 
ton, I  B.  &  P.  62. 

Bail  Below  cannot  Arrest. — Bail  to 
the  sheriff  have  no  right  to  take  their 
principal  into  custody.     Rexz/.  Huges, 

3  C.  &  P.  373,  14  E.  C.  L.  355. 
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Completion. — Surrender  is  not  complete  until  notice  thereof  has 
been  duly  given  and  the  costs  granted  are  paid.*  And  where'a 
principal  is  surrendered  in  court  in  discharge  of  his  bail,  it  is  per- 
haps always  necessary  that  it  be  entered  of  record.* 

15.  Liability  of  Principal. — The  principal  is  bound  to  fully 
indemnify  the  bail  for  all  loss,  damage,  or  expense  sustained  or 
incurred  in  his  behalf.* 

Where  a  judgment  is  obtained  against  bail,  and  the  principal  is 
afterwards  discharged  under  an  insolvent  law,  and  the  bail  then 
pay  the  debt  on  a  capias  satisfaciendimi  against  them,  they  may 
recover  indemnity  of  the  principal,  his  discharge  not  being  a  bar.* 

II.  In  Criminal  Cases— 1.  Definitions. — Bail,   or   bailing,    is  a 

delivery  or  bailment  of  a  person  to  his  sureties  upon  their  giving, 

together  with  himself,  sufificient  security  for  his  appearance,  he 

being  supposed  to  continue  in  their  friendly  custody  instead  of 

going  to  jail.*     The  term  bail  is  also  used  to  signify  the  persons 

Subrogation.  —  An  agreement  be- 
tween the  payee  of  a  promissory  note 
and  A,  one  of  the  signers,  by  which 
A  is  to  be  discharged  from  all  further 
liability  thereon,  will  not  be  enforced 
in  equity  after  the  payee  has,  by  order 
of  court,  assigned  the  judgment  ren- 
dered on  said  note  to  one  who  has 
paid  the  amount  as  bail  for  one  of  the 
signers  of  the  note  who  had  signed  it 
as  surety.  In  such  case  the  bail, 
standing  in  the  place  of  his  principal, 
may  maintain  an  action  in  the  name  of 
the  payee  against  all  the  principal 
debtors.  Pierson  v.  Catlin,  3  Vt. 
272. 

Where  judgment  has  been  obtained 
against  several  defendants,  and  the 
bail  of  one  of  them,  on  scire  facias,  has 
been  compelled  to  pay  the  entire  debt, 
the  County  Court,  in  Vermont,  have  no- 
power  to  order  a  subrogation  of  the 
bails  to  the  rights  of  the  creditor ;  and, 
if  such  subrogation  be  ordered,  the 
bail  can,  at  most,  acquire  only  those 
rights  which  the  creditor  had,  and 
must  take  the  judgment  subject  to 
any  agreement  as  to  its  collection 
which  the  creditor  may  have  made 
with  either  of  the  other  defendants; 


Civil  and  Criminal  Alike. — The  rights 
of  bail  to  arrest  and  surrender  the 
principal  in  their  own  discharge  are 
the  same  in  civil  and  in  criminal  cases. 
Harp  V.  Osgood.  2  Hill  (N.  Y.)  218; 
Taylor  v.  Taintor,  16  Wall.  (U.  S.)366. 

Imprisonment  in  Another  State. — 
Where  an  officer  of  the  army  had  been 
tried  by  a  court-martial  for  a  misde- 
meanor,his  bail,  in  an  action  in  another 
state,  were  held  not  to  be  entitled  to 
his  body  until  the  sentence  of  the  court- 
martial  should  be  complied  with.  U. 
S.  V.  Bishop,  3  Yeates  (Pa.)  37. 

1.  Anonymous,  i  Chit.  128;  Rex  z'. 
London,  i  Price  338;  Lewis  v.  Grim- 
ston,  I  Jur.  514,  5  Dowl.  Pr.  Cas.  711; 
Thorne  v.  Hutchinson,  3  B.  &  C.  112, 
10  E.  C.  L.  24;  Horn  v.  Whitcombe,  5 
Dowl.  Pr.  Cas.  328;  Cozine  v.  Walter, 
55  N.  Y.  304.  But  see  Byrne  v.  Agui- 
lar,  3  East  306. 

2.  See  Chase  v.  Holton,  11  Vt.  347. 

Entry  of  Surrender. — A  prisoner  be- 
ing surrendered  in  discharge  of  his 
bail,  and  an  entry  thereof  made — held, 
that  such  entry  could  not  be  rescinded 
at  a  subsequent  day  in  the  same  term. 
Underwood  v.  McLaurin,  4  Jones  (N. 
Car.)  17. 

3.  Fisher  v.  Fallons,  5  Esp.  171; 
Parsons  v.  Briddock,  2  Vern.  608; 
Armstrong  z/.  Farmers'  Bank,  130  Ind. 
508.  See  also  Smith  v.  Kiser,  98  N. 
Car.  379. 

Lien  on  Land. — Bail  do  not  acquire 
any  lien  in  equity  on  a  tract  of  land 
for  indemnity,  though  the  debt  they 
have  paid  was  for  the  price  which  the 
principal  engaged  to  pay  therefor. 
Adair  v.  Campbell,  4  Bibb(Ky.)  13. 


but  the  only  remedy  of  such  other  de- 
fendants to  enforce  compliance  by  the 
bail  with  any  agreement  so  made  by 
the  creditor,  would  be  in  chancery. 
Pierson  v.  Catlin,  18  Vt.  77. 

4.  Buel  V.  Gordon,  6  Johns.  (N.  Y.> 
126.  "The  debt  was  not  made  cer- 
tain until  after  the  defendant's  dis- 
charge." 

5.  4  Blackstone  Com.  p.  297;  High- 
more  on   Bail,  introduction;  Barbour 


3  Encyc.  PI.  &  Pr.— 13. 
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who  become  security  for  the  appearance  of  the  accused  in  court.* 
It'  is  supposed  to  be  derived  from  the  French,  and  to  mean 
guardian,  keeper,  or  jailer.*  In  the  eyes  of  the  law  bail  are  re- 
garded as  the  keepers  of  their  principal,  and  are  said  to  have  him 
always  on  a  string,  which  they  may  pull  whenever  they  please 
and  render  him  in  their  discharge.*  The  obligation  or  security 
given  when  a  person  accused  is  released  from  custody  is  also 
called  bail ;  *  but  the  usual  term  applied  to  it  is  bail  bond  *  or 
recognizance. 

A  Eecognizance  is  an  obligation  of  record  entered  into  before 
some  court  or  magistrate  duly  authorized  to  take  it,  with  con- 
dition to  do  some  particular  act — the  most  usual  condition  in 
criminal  cases  being  the  appearance  of  the  accused  for  trial.® 


Criminal    Law   (3d  ed.)  575;   State  v. 
McNab,  20  N.  H.  161. 

1.  Bouvier  Law  Diet. ;  Abbott  Law 
Diet.;  Burrill  Law  Diet. 

2.  Highmore  on  Bail,  introduction. 

3.  Anonymous,  6  Mod.  231;  Hawk. 
P.  C,  bk.  2,  c.  15,  §33- 

4.  Wharton  Law  Lexieon;  Rapalje 
&  Lawrenee  Law  Diet. 

5.  Bond  and  Recognizance  Compared. — 
"A  reeognizance  differs  from  a  bond 
in  this,  that  while  the  latter,  whieh  is 
attested  by  the  signature  and  seal  of 
the  obligor,  creates  a  fresh  or  new  ob- 
ligation, the  former  is  an  acknowl- 
edgment on  record  of  an  existing  debt, 
with  condition  to  be  void  on  perform- 
ance of  the  thing  stipulated  and  at- 
tested by  the  record  of  the  court  alone, 
and  not  by  the  obligor's  signature  and 
seal."     State  v.  McGuire,  42  Minn.  29. 

"A  recognizance  is  *  *  *  a  bond 
in  the  strict  sense  of  the  word.  Noth- 
ing is  more  common  than  to  speak  of 
recognizance  as  a  bond."  New  Haven 
V.  Rogers,  32  Conn.  224. 

In  Oregon  a  bail  bond  is  like  a  recog- 
nizance at  common  law.  Colvig  v. 
Klamath  County,  16  Oregon  244. 

Alike  in  Legal  Effect. —Rev.  Stat.  U. 
S.,  ^  1014,  provides  for  the  release 
on  bail  of  one  who  has  committed  a 
crime  against  the  United  States. 
Held,  that  though  the  United  States 
statute  had  reference  to  the  giving 
of  a  recognizance  rather  than  a  bond, 
as  a  means  of  securing  the  offender, 
yet  a  territorial  act  providing  for  a 
bail  bond  in  no  way  conflicted  there- 
with, and  a  bond  given  by  an  offender 
against  the  laws  of  the  United  States 
was  valid  and  could  be  enforced. 
Swan  V.  U.  S.,  3  Wyoming  150. 

A  bond  to  the  people  in  the  usual 


form,  signed  by  the  parties  and  ap- 
proved by  two  justices  of  the  peace,  is 
a  sufficient  recognizance  of  bail  under 
the  Colorado  statute.  People  v.  Mel- 
lor,  2  Colo.  705. 

6.  People  V.  Kane,  4  Den.  (N.  Y.) 
531;  People  V.  Felton,  36  Barb.  (N.Y.) 
433;  State  V.  Walker,  56  N.  H.  176; 
State  V.  Dowd,  43  N.  H.  455;  Morrow 
V.  State,  5  Kan.  563;  Shattuck  v.  Peo- 
ple, 5  111.  479;  Banta  v.  People,  53  111. 
434;  Warner  z'.  Howard,  121  Mass.  82; 
State  V.  Howley,  73  Me.  552;  Kearns 
V.  State,  3  Blatchf.  (Ind.)  334;  Vierling 
V.  State,  33  Ind.  218;  State  v.  Crip- 
pen,  I  Ohio  St.  399;  Pace  v.  State,  25 
Miss.  54;  State  v.  Randolph,  22  Mo. 
478. 

The  condition  of  a  reeognizance  is 
for  the  appearance  of  the  accused,  and 
bail  are  released  if  he  appear  to  an- 
swer the  charge.  Anonymous,  6  Mod. 
231. 

To  be  Substantially  Set  Forth  in  Writ< 
ing. — A  recognizance  must  contain  all 
the  essential  parts  of  the  obligation 
and  condition,  and  none  of  the  ma- 
terial parts  of  either  can  be  supplied 
by  oral  evidence;  and  although  a 
statute  provides  that  recognizances 
need  not  be  entered  on  the  journal  of 
the  court,  but  may  be  taken  in  open 
court  and  attested  by  the  clerk,  this 
does  not  dispense  with  a  writing  set- 
ting forth  all  the  essential  requisites 
of  a  reeognizance.  A  mere  memo- 
randum by  the  clerk  on  a  loose  sheet  of 
paper,  stating  that  a  reeognizance  had 
been  entered  into  in  open  court  by  the 
parties,  but  not  setting  out  all  the  es- 
sential parts  of  a  recognizance,  is  not  a 
recognizance,  and  is  invalid.  States. 
Crippen,  i  Ohio  St.  399.  SeealsoPe<^» 
pie  V.  Felton,  36  Barb.  (N.  Y.)  433. 
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2.  Power  to  Take  Bail — a.  In  General. — The  power  to  take 
bail  is  incident  to  the  power  to  hear  and  determine,*  or  to  com- 
mit ;  *  and  courts  or  magistrates  having  such  power  may  take 
bail.*     Such  power  cannot  be  delegated.* 


A  Parol  Becognizance  is  of  no  valid- 
ity. Bloomington  v.  Heiland,  67  111. 
278. 

A  Statutory  Undertaking  for  Bail  is 
not  a  recognizance,  but  a  simple  con- 
tract to  pay  money  on  certain  con- 
ditions. It  has  none  of  the  qualities  of 
a  recognizance,  and  the  rules  applica- 
ble thereto  do  not  apply  to  it.  State 
-z/.  Hays,  2  Oregon  314.  See  also 
Hicks  V.  State,  3  Ark.  313. 

1.  People  V.  Van  Home,  8  Barb. 
<N.  Y.)  158;  People  v.  Shattuck,  6 
Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  33; 
Young  V.  Shaw,  i   D.   Chip.  (Vt.)  224. 

Where  a  felony  is  committed  in  a 
county  other  than  that  in  which  the 
arrest  is  made,  a  magistrate  cannot 
take  temporary  bail  for  the  appear- 
ance of  the  accused  before  himself. 
Com.  V.  Salyer,  8  Bush  (Ky.)  461. 

2.  Ex  p.  Allen.  3  N.  &  M.  35;  Tyler 
V.  Greenlaw,  5  Rand.  (Va.)  711.  Con- 
tra, People  V.  Kennedy,  2  Park.  Cr. 
Rep.  (N.  Y.)  312.  See  also  State  v. 
Wofford,  10  Smed.  &  M.  (Miss.)  626. 

3.  People  V.  JefJerds,  5  Park.  Cr. 
Rep.  (N.  Y.)  518;  Lynch  v.  People,  38 
111.  494;  State  V.  Grant,  10  Minn.  39; 
Ex  p.  Gilchrist.  4  McCord  (S.  Car.) 
233;  Com.  V.  Salyer,  8  Bush  (Ky.) 
461;  State  V.  Abbot,  R.  M.  Charlt. 
(Ga.)  244;  Ex  p.  Chaney,  8  Ala.  424; 
Callahan  v.  State,  60  Ala.  65;  U.  S.  v. 
Stewart,  2  Dall.  (U.  S.)  343;  Rex  v. 
Morgan,  i  Bulst.  84;  Rex  v.  Lord 
Baltimore,  4  Burr.  2179;  Reg.  v.  Bar- 
tholemy.  Dears  C.  C.  60. 

In  general,  a  court  having  power  to 
examine  into  an  accusation  has  power 
to  take  bail.  Thomas  v.  State,  12 
Tex.  App.  416;  State  v.  Edney,  4  Dev. 
&  B.  (N.  Car.)  378. 

After  Conviction.  —  Courts  having 
power  to  admit  to  bail  may  do  so 
even  after  conviction.  State  v.  Sat- 
terwhite,  20  S.  Car.  536;  State  v.  Ab- 
bot, R.  M.  Charlt.  (Ga.)  244;  Ex  p. 
Campbell,  20  Ala.  89;  Davis  v.  State, 
6  How.  (Miss.)  399. 

After  Final  Commitment. — After  final 
commitment  in  execution  no  power 
to  admit  to  bail  exists  in  either  the 
court  committing  or  any  other  court 
unless  a  statute  authorizes  it.  Rex  v. 
Brook-e,  2  T.  R.    190;    Crosby's  Case, 


3  Wils.  185;  Matter  of  Percy,  2  Daly 
(N.  Y.)  530;  Corbett  v.  State,  24  Ga. 
392- 

Statutes  exist  in  England  and  in 
some  states  allowing  bail  to  be  taken 
in  such  cases  where  justice  demands 
it  pending  a  review  of  a  conviction. 
I  Bishop  New  Crim.  Pro.,  §  254; 
Church  on  Habeas  Corpus,  §  319; 
People  V.  Lohman,  2  Barb.  (N.  Y.) 
450;  People  V.  Folmsbee,  60  Barb.  (N. 
Y.)  480;  Miller  v.  State,  15  Fla.  575. 
See  Dempsey  v.  People,  5  Park.  Cr. 
Rep.  (N.  Y.)  85. 

Contempt. — The  court  has  power  to 
admit  to  bail  a  person  imprisoned  for 
contempt,  pending  investigation  of  the 
question  as  to  his  further  imprison- 
ment, where  imprisonment  for  con- 
tempt is  not  regulated  by  statute. 
Kingsbery  v.  Ryan,  92  Ga.  108.  See 
also  Baldwin  v.  State,  126  Ind.  24. 

A  Jailer  cannot  take  bail  in  a  crimi- 
nal case.  Com.  v.  Lee,  3  J.  J.  Marsh. 
(Ky.)  698. 

4.  Butler  v.  Foster,  14  Ala.  323;  An- 
tonez  V.  State,  26  Ala.  81;  Dugan  v. 
Com.,  6  Bush  (Ky.)  305;  Morrow  v. 
State,  5  Kan.  563;  Morrow  v.  State,  6 
Kan.  222;  Street  v.  State,  43  Miss.  1. 
But  see  State  v.  Edney,  2  Winst.  Eq. 
(N.  Car.)  71;  State  z/. Sevvall.3  La.  Ann. 
575;  State  V.  Wyatt,  6  La  Ann.  701. 

Bail  taken  by  an  officer  having  gen- 
eral authority  to  let  to  bail  is  valid, 
although  he  be  not  the  officer  before 
whom  the  application  for  bail  is  pend- 
ing, where  the  offender  voluntarily 
appears  before  him,  and  the  bail  so 
taken  is  subsequently  adopted  by  the 
officer  before  whom  the  application 
for  bail  is  pending.  People  v.  Leg- 
gett,  5  Barb.  (N.  Y.)  360. 

Only  Public  Offenses. — The  power  to 
admit  to  bail  is,  in  general,  given  only 
in  case  of  offenses  against  the  public, 
and  it  is  doubtful  if  the  mayor  of  a 
town  can  admit  to  bail  a  person 
charged  with  a  breach  of  a  town  or- 
dinance. Cauthron  v.  State,  43  Ark. 
128. 

Collateral  Attack. — The  official  char- 
acter of  an  officer  who  took  a  recog- 
nizance cannot  be  questioned  collater- 
ally. Compton  V.  People,  86  111.  176; 
People  V.  Meacham,  74  111.  292. 
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b.  Courts  of  Record. — Every  common-law  court  of  record 
has  power  to  take  bail,*  and  so  have  superior  courts  of  original 
jurisdiction.*  Where  the  court  is  in  session,  bail  should  be  taken 
by  the  court,  and  not  by  a  judge  at  chambers.* 


1.  Young  V.  Shaw,  i  D.  Chip.  (Vt.) 
224;  People  V.  Van  Home,  8  Barb.  (N. 
Y.)  158.  See  also  Street  v.  State,  43 
Miss.  I  ;  Estes  v.  State,  2  Humph. 
(Tenn.)  496. 

2.  State  V.  Dawson,  38  Ohio  i;  Pow- 
ell V.  State,  15  Ohio  579;  State  v.  How- 
ley,  73  Me.  552;  State  v.  Wenzel,  77 
Ind.  428. 

Exclusive  Jurisdiction. — Where  a  par- 
ticular court  has  exclusive  jurisdiction 
of  a  certain  offense,  no  othercourt  can 
admit  to  bail  a  person  accused  thereof. 
People  V.  Dutcher,  83  N.  Y.  240. 

Power  Exhausted. — After  a  court 
which  has  power  to  admit  to  bail,  in- 
stead of  doing  so,  has  bound  the  ac- 
cused over  to  another  court  and  certi- 
fied the  proceedings  to  such  court,  it 
has  no  power  to  admit  him  to  bail. 
Mills  V.  Chambers.  91  Mich.  521. 

In  Alabama  a  probate  judge  has 
power  to  admit  to  bail  in  cases  of 
capital  felony,  under  the  act  approved 
March  20,  1873.  Ex  p.  Keeling,  50 
Ala.  474. 

In  Missouri,  when  a  person  has  been 
indicted  and  arrested  for  a  bailable 
offense,  only  the  judge  of  the  court 
wherein  the  indictment  is  pending  has 
authority  to  admit  him  to  bail  without 
issuing  a  writ  of  habeas  corpus.  State 
V.  Watson,  54  Mo.  App.  416,  distin- 
guishing State  V.  Nelson,  28  Mo.  13; 
State  V.  Ferguson,  58  Mo.  409;  State 
V.  McElhaney,  20  Mo.  App.  584;  State 
V.  Woolery,  39  Mo.  525. 

Indiana. — A  judge  of  the  Circuit 
Court  may  take  bail  returnable  to  a  Cir- 
cuit Court  held  in  a  different  county 
from  that  in  which  it  is  taken.  Paine 
V.  State,  7  Blackf.  (Ind.)  206. 

On  an  application  for  bail  on  habeas 
corpus  the  judge  may  examine  wit- 
nesses, ascertain  the  facts,  and  admit 
to  bail  or  discharge.  State  v.  Best.  7 
Blackf.  (Ind.)  611. 

A  judge  at  chambers  may  bail  for  a 
crime  committed  during  the  sitting  of 
the  Circuit  Court.  Crandall  v.  State,  6 
Blackf.  (Ind.)  284. 

New  York. — The  Supreme  Court  has 
the  same  power  as  the  King's  Bench 
in  England,  and  may  let  to  bail  in  all 
cases.     Ex  /.  Taylor,  5  Cow.  (N.  Y.) 


39;  People  V.  Perry,  8  Abb  Pr.,  N.  S. 
(N.  Y.  Supreme  Ct.)  27. 

The  Court  of  Oyer  and  Terminer  or 
Court  of  Sessions  in  any  county  has 
power  to  let  to  bail  in  all  cases  before 
indictment.  People  v.  Van  Home,  8 
Barb.  (N.  Y.)  158. 

A  person  arrested  for  a  crime  pun- 
ishable by  imprisonment  in  state  pris- 
on can  only  be  bailed  in  the  county 
where  the  warrant  is  issued.  He  can- 
not be  bailed  in  the  county  where  ar- 
rested if  a  different  county  from  that 
in  which  the  warrant  is  issued.  Clark 
V.  Cleveland,  6  Hill  (N.  Y.)  344. 

Vermont. — Where  a  warrant  of  ar- 
rest commands  the  officer  to  arrest  the 
person  accused,  and  to  keep  him  to  ap- 
pear at  the  next  term  of  court,  such 
arrest  and  keeping  are  for  the  purpose 
of  trial,  and  the  accused  may  be  ad- 
mitted to  bail  by  a  judge  of  the  Su- 
preme or  the  County  Court  under  the 
Vermont  statute.  /«  re  Durant,  60  Vt. 
176. 

Police  Court. — The  police  court  of 
the  city  of  Detroit  has  no  power  to  ad- 
mit a  prisoner  to  bail  after  he  is  held 
for  trial  and  the  papers  have  been 
certified  to  the  recorder's  court.  Mills 
V.  Chambers,  91  Mich  521. 

3.  Babcock's  Case,  2  Abb.  Pr.,  N.  S. 
(N.  Y.  Supreme  Ct.)  204;  People  v. 
Clews,  77  N.  Y.  39.  See  also  Com.  v. 
Littell,  I  A.  K.  Marsh.  (Ky.)  566; 
Todd  V.  State,  i  Mo.  566. 

When  the  statute  authorizes  a  judge 
at  chambers  to  determine  all  matters 
where  a  jury  is  not  required — held,  that 
such  a  judge  can  admit  to  bail  one 
charged  with  a  criminal  offense.  Ains- 
worth  V.  Territory,  3  Wash.  270. 

Second  Application. — After  a  court  or 
magistrate  having  authority  to  do  so 
has  acted  on  an  application  for  bail,  no 
other  judge  should  pass  on  the  ques- 
tion, unless  it  be  shown  that  the  first 
application  was  disposed  of  arbitrarily 
and  not  on  the  merits.  People  v. 
Restell,  3  How.  Pr.  (N.  Y.  Supreme 
Ct.)  251;  People  V.  McLeod,  25  Wend. 
(N.  Y.)  483;  Ex  p.  Jones,  20  Ark.  9; 
Ex  p.  Osborn,  24  Ark.  185;  Ex  p.  Is- 
bell,  II  Nev.  295. 

After  Beversal. — Where  a  conviction. 
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c.  Justices  of  the  Peace. — Where  justices  of  the  peace 
have  power  to  act  as  examining  magistrates,  they  can,  in  general, 
take  bail  for  all  bailable  offenses.*  Where  power  to  take  bail  is 
conferred  on  the  magistrate  by  statute,  it  is  limited  to  the  cases 
therein  specified,  and  jurisdiction  must  appear  from  the  record; 
it  is  not  presumed.* 

d.  Commissioners. — a  united   states    commissioner    has    the    same 


is  reversed  on  appeal  and  the  case  is 
remanded  to  the  lower  court  for  a  new 
trial,  the  lower  court  has  power  to 
bail  the  accused  to  appear  on  the  new 
trial.  Brewer  v.  State,  6  Lea  (Tenn.) 
198. 

1.  Hamlett  v.  Com.,  3  Gratt.  (Va.) 
S2;  Tyler  v.  Greenlaw.  5  Rand.  (Va.) 
711;  State  Treasurer  v.  Rice,  11  Vt. 
339;  Barton  v.  Keith,  2  Hill  (S.  Car.) 
537;  Darling  v.  Hubbell,  9  Conn.  350; 
Potter  V.  Kingsbury,  4  Day  (Conn.) 
98  ;  Sturges  v.  Sherwood,  15  Conn. 
149;  People  V.  Duffy,  5  Barb.  (N.  Y.) 
205;  People  V.  Brown,  23  Wend.  (N. 
Y.)  47;  People  V.  Mack,  i  Park.  Cr. 
Rep.  (N.  Y.)  567;  Hostetter  v.  Com., 
12  B.  Mon.  (Ky.)  i;  Com.  v.  Otis,  16 
Mass.  198;  Com.  v.  Cheney,  6  Mass. 
347;  Com.  V.  Canada,  13  Pick.  (Mass.) 
86;  Thomm  v.  State,  35  Ark.  327;  Mc- 
Farlan  v.  People,  13  111.  9.  See  also 
State  V.  Hill,  3  Ired.  (N.  Car.)  398 
Holtzclaw  V.  State,  4  Ind.  597. 

Where  Punishment  Discretionary.  — 
"Where  by  statute  a  justice  of  the 
peace  has  power  to  admit  to  bail  for 
offenses  not  punishable  in  a  specified 
manner,  he  has  power  so  to  do  if  the 
offense  is  so  punishable  or  not,  in  the 
discretion  of  the  court;  but  he  cannot 
do  so  if  the  specified  punishment 
must  be  inflicted  on  conviction,  the 
court  having  no  discretion  in  the  mat- 
ter.    State  V.  Toups,  44  La.  Ann.  905. 

Upon  Adjournment. — Where  the  stat- 
ute authorized  a  justice  of  the  peace 
"to  take  bail  for  the  appearance  of 
the  accused  on  the  day  appointed  for 
trial,"  and  also  "  to  adjourn  a  trial  or 
examination,  and  take  bail  for  the 
appearance  of  the  accused  for  further 
examination" — held,  that  such  justice 
had  power  to  take  bail  upon  an  ad- 
journment for  trial.  Lewis  v.  People, 
23  111.  App.  28. 

Declining  Jurisdiction. — Where  a  jus- 
tice of  the  peace  has  authority  to  try 
a  person  brought  before  him  on  an  ac- 
cusation made,  he  cannot  decline  to 
do  so  and  take  bail  for  such  person's 
appearance  before  another  court;  and 


a  recognizance  so  taken  is  void. 
Thomm  v.  State,  35  Ark.  327. 

Peace  Officer. — A  person  acting  as  a 
peace  officer  may  admit  a  person  ac- 
cused of  crime  to  bail.  Doughty  v. 
State,  33  Tex.  i. 

2.  State  V.  Smith,  2  Me.  62  ;  State 
V.  Hartwell,  35  Me.  129;  Dodge  v.  Kel- 
lock,  13  Me.  136;  Treasurer  v.  Merrill, 
14  Vt.  64;  State  V.  Hard,  53  Vt.  568; 
Com.  V.  Loveridge,  11  Mass.  337; 
Bridge  v.  Ford,  4  Mass.  641;  Knowles 
V.  Davis,  2  Allen  (Mass.)  61;  Brayman 
V.  Whitcomb,  134  Mass.  525;  Com. 
V.  Cheney,  6  Mass.  347;  Holcomb 
V.  State,  6  Lea  (Tenn.)  668;  Gachen- 
heimer  v.  State,  28  Ind.  91.  See  also 
State  V.  Whitaker,  19  La.  Ann.  142; 
State  V.  Collins,  19  La.  Ann.  145;  State 
V.  McGunnegle,  3  Mo.  402;  State  v. 
Ferguson,  50  Mo.  409;  State  v.  An- 
drews, 28  Mo.  14;  Barton  v.  Keith,  2 
Hill  (S.  Car.)  537;  State  v.  Hufford, 
28  Iowa  391.  Compare  People  jy.  Mack, 
I  Park.  Cr.  Rep.  (N.  Y.)  567. 

Pending  Examination.  —  Where  the 
statute  provided  that  a  magistrate 
might  admit  to  bail  persons  brought 
before  him,  but  also  provided  that  he 
should  proceed  as  soon  as  might  be 
to  examine  the  charge  against  them — 
held,  that  he  could  not  admit  to  bail  un- 
til after  the  examination  had  been  con- 
cluded. State  V.  Jones,  100  N.  Car. 
438. 

Upon  Binding  Over. — Under  authority 
to  bind  over  where  there  is  probable 
cause  for  believing  the  accused  guilty, 
a  recognizance  is  void  which  shows 
merely  that  "there  is  good  cause  to 
suspect"  him  guilty.  State  v.  Hart- 
well,  35  Me.  129. 

Discharge  after  Bail  Taken. — After  a 
magistrate  has  taken  bail  for  the  ap- 
pearance of  the  accused,  his  power  is 
exhausted  ;  he  cannot  subsequently 
discharge  the  accused.  Sandrock  v. 
Knop,  34  How.  Pr.  (N.  Y.  C.  PI.)  191. 

After  Commitment. — In  State  v.  Ran- 
dolph, 26  Mo.  213,  the  justice's  au- 
thority was  likewise  held  to  be  ex- 
hausted after  issuing  his  warrant  of 
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power  to  take  bail  as  a  state  magistrate,  but  no  more  or  greater 
powers.* 

A  State  Commissioner  has  only  the  power  conferred  upon  him  by 
statute.* 

Constitutionality.  —  The  legislature  may  constitutionally  confer 
upon  a  commissioner  the  power  to  take  bail,  even  if  it  be  deemed 
a  judicial  power.^ 

e.  Clerk  of  Court. — A  court  has  no  authority  except  by 
statute"*  to  deputize  its  clerk  to  take  bail.*  But  after  bail  has 
been  allowed  and  its  amount  fixed  it  has  been  held  that  a  clerk,  by 
direction  of  the  court,  may  accept  and  approve  a  bail  bond,  and 
that  in  so  doing  he  acts,  not  as  a  magistrate,  but  for  the  court.* 

f.  Sheriff. — A  sheriff  can  take  bail  only  where  authorized  to 
do  so  by  statute.'^     In  some  of  the  states  a  sheriff  is  authorized 

dicial  power  within  the  meaning  of 
the  constitution. 

4.  A  law  authorizing  the  clerk  of  a 
court  to  take  bail  in  vacation  and  fix 
its  amount  is  not  unconstitutional,  as 
conferring  upon  him  judicial  power. 
State  V.  Sureties  of  Krolme  (Wyo- 
ming, i8g3),  34  Pac.  Rep.  3. 

It  was  held  in  Kansas  that  when  a 
court  has  failed  to  fix  the  amount  of 
bail  of  a  defendant  arrested  upon  a 
warrant  issued  upon  information,  and 
there  is  no  district  judge  in  the  county, 
the  clerk  of  the  District  Court  may  fix 
the  bail  of  the  defendant,  and  this 
upon  the  ground  that  the  statute  so 
provides.  State  v.  Schweiter,  27  Kan. 
499.  See  People  v.  Kane,  4  Den. 
(N.  Y.)  530;  McCole  v.  State,  10  Ind. 
50. 

6.  Butler  v.  Foster,  14  Ala.  323; 
Antonez  v.  State,  26  Ala.  8r;  Morrow 
V.  State,  5  Kan.  563;  Wallenweber  v. 
Com.,  3  Bush  (Ky.)  68.  Contra, 
State  V.  Sewall,  3  La.  Ann.  575; 
State  V.  Wyatt,  6  La.  Ann.  701; 
State  V.  Wells,  36  Iowa  238. 

A  nunc  pro  tunc  order  entered  after 
the  discharge  of  the  accused  will  not 
validate  a  recognizance  originally  in- 
valid. State  V.  Caldwell  (Mo.,  1894), 
28  S.  W.  Rep.  4.  See,  to  the  same 
effect.  Morrow  v.  State,  5  Kan.  563. 

A  recognizance  is  valid  where  it  is 
taken  by  the  clerk  of  one  county 
court  for  the  appearance  of  the  ac- 
cused before  the  court  of  another 
county.  State  v.  Wells,  36  Iowa  238. 
6.  U.S.  w.  Evans.  2Flipp.  (U.  S.)6o5; 
Hunt  V.  U.  S.,  63  Fed.  Rep.  568; 
Bodine  v.  Com.,  24  Pa.  St.  69;  State  v. 
Satterwhite,  20  S.  Car.  536. 

7.  Jacquemine  v.  State,  48  Miss. 
280;  State  V.  Walker,  i  Mo.  546.     See 
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commitment  and  delivering  the  same 
to  the  sheriff. 

1.  U.  S.  V.  Rundlett,  2  Curt.  (U. 
S.)  41;  U.  S.  V.  Horton,  2  Dill.  (U.  S.) 
94;  U.  S.  V.  Case,  8  Blatchf.  (U.  S.) 
250. 

A  United  States  commissioner  can- 
not take  bail  from  a  person  charged 
with  a  crime  against  the  United  States 
for  his  future  appearance  before  the 
commissioner.  U.  S.  v.  Case,  8 
Blatchf.  (U.  S.)  250. 

Where  the  state  statute  provides 
that  an  examination  in  a  criminal 
matter  cannot  be  adjourned  longer 
than  ten  days,  a  recognizance  for  ap- 
pearance taken  by  a  United  States 
commissioner  on  adjournment  for 
nineteen  days  is  void.  U.  S.  v.  Hor- 
ton, 2  Dill.  (U.  S.)  94. 

2.  A  bail  commissioner  cannot  take 
bail  during  the  session  of  the  Supreme 
Court.  In  re  Bail  Comr's,  85  Me.  544. 
But  see  Com.  v.  Merriam,  9  Allen 
(Mass.)  371. 

A  commissioner  of  the  Supreme 
Court  of  Utah  may  admit  to  bail  a  per- 
son accused  of  violation  of  a  law  of 
the  United  States  prohibiting  the  of- 
fense charged  in  the  territories  of  the 
United  States.  U.  S.  v.  Eldredge,  5 
Utah  161. 

The  time  between  the  sittings  of  the 
court,  during  a  temporary  adjournment 
from  Saturday  to  Monday  morning,  is 
not  part  of  the  "  session  "  of  the  court, 
within  the  meaning  of  Pub.  Stat. 
Mass.,  c.  212,  §  48,  authorizing  the 
commissioner  to  admit  a  prisoner  al- 
ready convicted  to  bail  when  the 
"  court  is  not  in  session."  Com.  v. 
Gove,  151  Mass.  392. 

3.  Daniels  v.  People,  6  Mich.  381, 
holding,  however,  that  it  is  not  a  ju- 
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to  take  bail  after  the  proper  officer  has  fixed  the  amount  thereof, 
but  his  power  usually  is  merely  to  accept  and  approve  the  bond.* 
g.  Where  Granted. — The  power  to  take  bail  can  only  be 
exercised  by  a  court  or  magistrate  of  the  state,  county,  or  terri- 
tory where  the  crime  was  committed  and  the  accused  must  be 
tried.* 


also  State  v.  Hill,  3  Ired.  (N.  Car.)  398; 
State  V.  Mills,  2  Dev.  (N.  Car.)  555; 
State  V.  Hill,  3  Ired.  (N.  Car.)  398; 
State  V.  Howell,  11  Mo.  613;  Luckett 
V.  State,  51  Miss.  799;  Cornwell  v. 
State,  53  Miss.  386;  State  v.  Winnin- 
ger,  81  Ind.  51. 

1.  State  V.  Balize,  38  La.  Ann.  542; 
State  V.  Gilbert,  10  La.  Ann.  524; 
State  V.  McKeowan,  12  La.  Ann.  596; 
Evans  v.  State,  63  Ala.  195;  Peters  v. 
State,  ID  Tex.  App.  302;  Kiser  v. 
State,  13  Tex.  App.  201;  La  Rose  v. 
State,  29  Tex.  App.  215;  Ellis  v.  State, 
10  Tex.  App.  324;  Com.  v.  Reed,  3 
Bush  (Ky.)  516;  Merrill  v.  State,  46 
Ala.  82;  Dickinson  v.  Kingsbury,  2 
Day  (Conn.)  i;  McClure  z^.  Smith,  56 
Ga.  439;  Kearns  v.  State,  3  Blackf. 
(Ind.)  334;  McCole  v.  State,  10  Ind.  50; 
Kellogg  V.  State,  43  Miss.  57;  State  v. 
Jenkins,  24  Mo.  App.  433.  See  also 
Jackson  v.  State,  13  Tex.  218;  State  v. 
Miller,  31  Tex.  564;  Patillo  v.  State, 
9  Tex.  App.  458;  Moss  v.  State,  6 
How.  (Miss.)  298;  Pace  v.  State,  25 
Miss.  54;  State  v.  Brown,  32  Miss.  275; 
Pinson  v.  State,  28  Ark.  397;  Gray  v. 
State,  5  Ark.  265;  State  v.  Edwards,  4 
Humph.  (Tenn.)  226;  State  v.  Horn, 
Meigs  (Tenn.)  473;  Peacock  v.  People, 
83  111.  331;  Welborn  v.  People,  76  111. 
516;  Baldwin  v.  State,  126  Ind.  24; 
Shreeve  v.  State,  11  Ala.  676;  Gover- 
nor z'.  Jackson,  15  Ala.  703;  Gray  v. 
State,  43  Ala.  41. 

By  Verbal  Order.  —  In  Trimble  v. 
State,  3  Ind.  151,  it  was  held  that  a 
recognizance  taken  by  the  sheriff  for 
the  appearance  of  a  prisoner  indicted 
was  not  void  under  the  statute  from 
the  circumstance  alone  that  the 
amount  of  bail  was  not  indorsed  on 
the  process.  A  verbal  order  of  a  jus- 
tice of  the  peace  directing  the  sheriff 
to  take  bail  is  sufficient  authority 
therefor,  where  the  justice  has  fixed 
the  amount.  State  f.  Hendricks  (La., 
i883),  5  So.  Rep.  177. 

An  Order  of  a  Judge,  authorizing  a 
sheriff  to  discharge  the  accused  on  his 
giving  a  bond  in  a  specified  amount, 
authorizes  the  sheriff  to  take  the  bond 


when  offered  and  to  file  it.  State  v. 
Loeb,  21  La.  Ann.,  599. 

A  Becognizance  taken  by  a  sheriff  at 
the  direction  of  a  judge  and  in  the 
form  of  a  bond  with  conditions  is  good 
and  valid.  State  v.  Houston,  74  N. 
Car.  549. 

Outside  of  Precinct. — Where  a  person 
is  arrested  by  a  sheriff  outside  of  the 
jurisdiction  of  the  latter,  the  sheriff 
has  no  authority  to  hold  him  to  bail, 
and  a  recognizance  so  taken  is  void. 
Blevins  v.  State,  31  Ark.  53. 

Court  in  Session. — A  sheriff  cannot 
take  bail  during  the  session  of  the 
court,  and  a  recognizance  so  taken  is 
void.  Gray  v.  State,  43  Ala.  41. 
Nor  where  the  warrant  of  arrest  is 
returnable  to  a  court  then  in  session. 
Bourdeaux  v.  Warren  County,  66 
Miss.  231. 

2.  Clark  v.  Cleveland.  6  Hill  (N.  Y.) 
344;  People  V.  Harris,  21  How.  Pr.  (N. 
Y.  Supreme  Ct.)  83;  Matterof  Gorsline, 
21  How.  Pr.  (N.  Y.  Supreme  Ct.)85; 
People  V.  Chapman,  30  How.  Pr.  (N.  Y. 
Supreme  Ct.)  202;  Matter  of  Good- 
hue, I  Wheel.  Cr.  Cas.  (N.  Y.)  427; 
Com.  V.  Jailer,  i  Grant's  Cas.  (Pa.) 
218;  Ex  p.  Erwin,  7  Tex.  App.  288; 
Parrish  v.  State,  14  ?.Id.  238;  State  v. 
Woolery,  39  Mo.  525;  Rex  v.  Season, 
I  Ld.  Raym.  61:  Rex  f.  Mackintosh, 
I  Stra.  308. 

Where  the  accused  is  charged  with 
felony,  before  indictment  bail  can  be 
taken  only  in  the  county  where  the 
warrant  is  issued.  Clark  v.  Cleve- 
land, 6  Hill  (N.  Y.)  344. 

But  after  indictment  bail  may  be 
taken  in  any  county  where  the  accused 
is  arrested.  People  v.  Clews,  14 
Hun  (N.  Y.)  90,  affirmed  in  77  N.  Y.  39. 
But  see  People  v.  Mead,  i  N.  Y.  Crim. 
Rep.  417. 

In  Missouri  after  the  accused  is 
indicted  he  can  be  admitted  to  bail 
only  by  a  judge  of  the  court  in  which 
the  indictment  is  pending,  unless  ap- 
plication be  made  on  habeas  corpus, 
returnable  before  some  other  judge; 
and  a  recognizance  taken  by  a  judge 
of     another     court,     where    no    writ 
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h.  Abuse  of  Power. — The  power  to  take  bail  carries  with 
it  Hability  for  abuse  of  it;  and  the  magistrate  who  abuses  such 
power  ib  liable  both  to  the  public  and  to  individuals.* 

3.  Right  to  Give  Bail — a.  In  General — Application. — If  the  accused 
desires  to  be  bailed,  he  must  demand  or  apply  for  it,  and  the  magis- 
trate is  authorized  to  commit  him  unless  he  does  so.*  Such  applica- 
tion may  be  made  at  any  time  before  conviction,  so  that  if  the  ac- 
cused is  not  prepared  with  bail  at  the  time  of  examination  or 
commitment,  he  may  subsequently  apply  therefor;  and  if  the  of- 
fense is  bailable  and  he  furnishes  proper  bail,  it  is  the  duty  of  the 
magistrate  to  release  him  thereon.* 

At  Common  Law  the  granting  or  refusing  bail  was  in  all  cases 
a  matter  which  was  held  to  rest  in  the  sound  discretion  of 
the  court ;  and  this  rule,  applied  in    England,^    has   sometimes 

2.  2  Hawk.   p.  C,  c.  15,  g§  12,  14. 


of  habeas  corpus  has  been  obtained,  is 
invalid.  State  v.  Watson,  54Mo.App. 
416.     See  State  v.  Field,  112  Mo.  554. 

1.  2  Hawk.  P.  C,  c.  15;  Rex  v. 
Brooke,  2  T.  R.  196;  State  v.  Arthur, 
I  McMull.  (S.  Car.)  456. 

Improperly  Taking  Bail. — If  a  magis- 
trate lets  to  bail  for  an  offense  not 
bailable  by  law  he  is  liable  to  punish- 
ment as  for  a  negligent  escape,  and  it 
is  no  excuse  that  he  did  not  know  the 
offense  was  not  bailable;  it  is  his 
duty  to  know,  and  in  letting  to  bail 
he  acts  at  his  peril.  2  Hawk.  P.  C, 
c.  15,  §  7;  Rex  V.  Clarke,  2  Stra. 
1216;  Rex  V.  Brooke,  2  T.  R.  196; 
State  V.   Arthur,  i  McMull.  (S.  Car.) 

456- 

Insufficient  Bail. — Although  a  magis- 
trate who  takes  insufficient  bail  is 
liable  to  be  fined,  such  liability  accrues 
only  if  the  accused  fails  to  appear; 
if  he  appears,  the  magistrate  is  not 
so  liable,  although  the  bail  be  insuffi- 
cient, as  the  purpose  of  the  law  in 
requiring  bail  is  satisfied  by  the  ap- 
pearance of  the  accused.  2  Hawk.  P. 
C.c.  15,  8  6. 

Refusing  Bail. — It  is  a  misdemeanor 
both  at  common  law  and  by  statute 
for  a  magistrate  to  refuse  or  unduly 
delay  to  bail  any  person  entitled  to  be 
bailed ;  and  he  is  also  liable  in  damages 
to  the  party  injured.  Hawk.  P.  C, 
bk.  2,  c.  15,  §  13;  4  Blackstone 
Com.  297;  Reg.  v.  Badger,  4  Q.  B.  468, 
45  E.  C.  L.  468;  State  v.  Campbell,  2 
Tyler  (Vt.)  177;  Gregory  v.  Brown,  4 
Bibb  (Ky.)  28;  Lining  v.  Bentham,  2 
Bay  (S.  Car.)  i;  State  v.  Johnson,  2 
Bay  (S.  Car.)  385;  Evans  v.  Foster,  i 
N.  H.  374;  Boyer  v.  Potts,  14  S.  &  R. 
(Pa.)  158;  Hardison  v.  Jordan,  Cam. 
&  N.  (N.  Car.)  454. 


Where  the  court  before  which  one 
accused  of  an  offense  has  exclusive 
jurisdiction  to  try  him  therefor  with- 
out a  jury,  unless  the  case  be  duly  re- 
moved to  another  court,  an  applica- 
tion to  be  bailed,  to  await  the  action  of 
the  grand  jury,  is  properly  denied, 
where  there  is  no  request  for  an  ad- 
journment for  the  purpose  of  procur- 
ing an  order  of  removal  to  another 
court.  People  v.  Starks  (Supreme  Ct.), 
I  N.  Y.  Supp.  721. 

3.  I  Chitty  Crim.  Law  loi;  Hawk. 
P.  C.  bk.  2,  c.  16,  §  I,  note. 

At  Common  Law  bail  might  be  taken 
at  any  time  before  conviction,  and  for 
any  offense.  Rex  v.  Marks,  3  East 
157:  People  V.  Van  Home,  8  Barb. 
(N.  Y.)  158;  Matter  of  Goodhue,  i 
Vi^heel.  Cr.  Cas.  (N.  Y.)  427;  U.  S. 
V.  Hamilton,  3  Dall.  (U.  S.)  17;  In  re 
Barronet,  i  El.  &  Bl.  i;  72  E.  C.  L.  i; 
State  V.  Rockafellow,  6  N.  J.  L.  332; 
Ex  p.  Gilchrist,  4  McCord  (S.  Car.) 
233- 

Where  a  person  accused  has  been 
admitted  to  bail  in  a  certain  sum  and, 
having  failed  to  furnish  it,  has  been 
committed  to  jail,  he  is  entitled  to  be 
released  on  giving  the  required  bail  at 
any  time  before  trial,  although  mean- 
time an  indictment  has  been  found 
against  him  and  a  term  of  court  has 
passed.  Skelton  v.  Robinson  (Ala., 
1894),  16  So.  Rep.  74. 

Where  a  person  accused  of  a  bail- 
able offense  has  been  committed,  he 
may  be  admitted  to  bail  by  the  magis- 
trate at  any  time  on  giving  sufficient 
bail.  Moore  v.  Com.,  6  W.  &  S.  (Pa.) 
314- 

4.  Rex  V.  Mickal,  11  Mod.  261;  In  re 
Robinson,  23  L.  J.  Q.  B.  286;  Watson's 


200 


In  Criminal  Cases.     BAIL  AND  RECOGNIZANCE. 


Bight  to  Give. 


been  adopted  in  this  country.* 

The  Constitution  of  the  United  States  and  those  of  most  of  the 
states  provide  that  all  persons  shall  be  admitted  to  bail  before 
conviction,  on  giving  suf^cient  sureties,  except  in  cases  of  capital 
offenses  where  the  proof  of  guilt  is  evident  or  the  presumption  of 
it  great.*  Where  such  provisions  exist,  bail  is  a  matter  of  right, 
not  discretion,  in  all  cases  not  Embraced  in  the  exception.^ 

b.  Various  Offenses — capital  cases. — Under  the  constitutional 
provisions  generally  existing  in  this  country  bail  is  a  matter  of 
right  even  in  cases  of  capital  offenses,  unless  the  proof  of  guilt  is 
evident  or  the  presumption  thereof  strong."*     Where  such  proof 


Case,  I  Salk.  io6;  Rex  v.  Wilkes,  4 
Burr.  2527;  Reg.  v.  Scalie.gDowl.  Pr. 
Cas.  553. 

1.  U.  S,  V.  Lawrence,  4  Cranch  (C. 
C)  518;  Corbett  j>t  State,  24  Ga.  391; 
Street  v.  State,  43  Miss,  i;  People  v. 
Hyler,  2  Park.  Cr.  Rep.  570;  People 
^.  Van  Home,  8  Bart.  (N.  Y.)  158; 
People  V.  Dixon,  4  Park.  Cr.  Rep. 
651;  State  V.  Satterwhite,  20  S.  Car. 
53'6. 

In  Georgia  the  Superior  Court  has 
been  held  to  have  discretionary  power 
to  admit  to  bail  in  all  cases  whatsoever. 
States.  Abbot,  R.  M.  Charlt.  (Ga.)244; 
State  t/.Wicks,  R.  M.  Charlt.  (Ga.)i39; 
but  where  the  crime  is  of  a  high  grade 
and  the  proof  clear,  bail  will  be  denied. 
State  V.  Howell,  R.  M.  Charlt.  (Ga.) 
120. 

2.  Stimson's  Stat.  Law,  ^  122. 

3.  Ex  p.  Randon,  12  Tex.  App.  145; 
Drury  z/.  State,  25  Tex.  45;  McCoy  v. 
State,  25  Tex.  33^  Com.  v.  Keeper 
of  Prison,  2  Ashm.  (Pa.)  227;  Ready 
V.  Com.,  9  Dana  (Ky.)  38;  Foley  v. 
People,  I  W\.  57;  Shore  v.  State,  6  Mo. 
640;  Ex  p.  Jones,  55  Ind.  176;  Ex  p. 
Wray,  30  Miss.  673;  Street  v.  State,  43 
Miss,  i;  Ex  p.  Bridewell,  57  Miss.  39; 
Ex  p.  Hamilton,  65  Miss.  147;  Moore 
v.  State,  36  Miss.  137.  See  also  State 
V.  Patterson  (S.  Car.,  1894),  19  S.  E. 
Rep.  498. 

A  person  accused  of  a  capital  crime 
and  held  under  a  mittimus,  issued  by 
a  magistrate,  to  await  the  action  of 
the  grand  jury, is  entitled,  upon  habeas 
corpus,  to  introduce  evidence  and 
show  the  real  character  or  circum- 
stances of  the  alleged  offense,  and 
should  be  admitted  to  bail  unless  "  the 
proof  is  evident,  or  the  presumption 
great "  that  he  is  guilty  of  a  capital 
offense.  The  right  on  habeas  corpus  is 
not  lost  or  surrendered  by  the  accused 
having  waived  a  preliminary  examina- 


tion before  the  magistrate,  and  the 
omission  of  the  magistrate  to  make 
the  examination  on  account  of  such 
waiver.  Benjamin  v.  State,  25  Fla. 
675.  See  also  Ex  p.  Harfourd,  16  Fla. 
283. 

The  meaning  of  the  constitutional 
provisions  allowing  bail  is  that  a 
party  accused  of  any  bailable  offense 
shall  have  the  inestimable  privilege 
of  giving  security  for  his  attendance 
at  court,  and  shall  not  be  imprisoned 
if  he  can  give  security  in  a  reasonable 
sum  of  money  for  his  appearance. 
This  guarantee  is,  not  that  he  may 
give  such  security  for  one  or  two  of- 
fenses, but  for  every  offense  he  may 
commit.   West  v.  Colquitt,  71  Ga.  559. 

4.  Ex  p.  Wray,  30  Miss.  673;  Ex  p. 
Bridewell,  57  Miss.  39;  UUery  v. 
Com.,  8  B.  Mon.  (Ky.)  3;  Ready  v. 
Com.,  9  Dana  (Ky.)  38;  Com.  v. 
Keeper  of  Prison,  2  Ashm.  (Pa.) 
227;  Shore  v.  State,  6  Mo.  640;  Foley 
V.  People,  I  111.  57;  Ex  p.  Beacon,  12 
Tex.  App.  318;  In  re  Wilson  (Tex. 
App.,  1890),  13  S.  W.  Rep.  609;  In  re 
Foulk  (Tex.  App.,  1890),  13  S.  W.  Rep. 
746;  Ex  p.  Bryant,  34  Ala.  270;  Ex 
p.  Wolff,  57  Cal.  94;  State  v.  Summons, 
19  Ohio  139;  Ex  p.  Dykes,  83  Ala.  114. 

In  New  Jersey,  while  the  right  to 
bail  in  capital  cases  is  admitted,  it  is 
exercised  rarely  and  with  great  cau- 
tion. State  V.  Rockafellow,  6  N.  J.  L. 
332. 

Murder — First  Degree. — In  those  ju- 
risdictions where  only  murder  in  the 
first  degree  is  a  capital  offense,  the 
accused  is  entitled  to  bail  as  of  right, 
except  where  the  charge  is  murder  in 
the  first  degree  and  the  proof  of  guilt 
is  evident  or  the  presumption  great. 
Finch  V.  State,  15  Fla.  634;  Ex  p.  Bry- 
ant, 34  Ala.  270;  Ex  p.  Vaughan,  44 
Ala.  417;  Drury  v.  State.  25  Tex.  45; 
Shore  v.  State,  6  Mo,  640;  Ex  p.  Wolff, 
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or   presumption  exists  and    is  shown    by  the  evidence,  bail   in 
capital  cases  is  not  a  matter  of  right,  and  is  usually  denied.* 


57  Cal.  94;  State  v.  Klingman,  14 
Iowa  404. 

In  Alabama  all  persons  are  entitled 
to  bail  as  matter  of  right,  unless,  on 
the  evidence,  the  court  is  of  opinion 
that  the  person  accused  is  guilty  of 
murder  in  the  first  degree.  Ala. 
Const.,  art.  i,  i^  17;  Ala.  Code,  ^§3669, 
3670;  Ex  p.  McCrary,  22  Ala.  65;  Ex 
p.  Simonton,  9  Port.  (Ala.)  390.  And 
the  opinion  of  the  lower  court  that  the 
prisoner  is  guilty  and  the  refusing  of 
bail  may  be  reviewed  by  the  Supreme 
Court.  Ala.  Code,  §3673;  .fi^jr/.  Banks, 
28  Ala.  89. 

Indiana. — In  Ex  p.  Colter,  35  Ind. 
109,  it  was  held,  under  a  constitution 
providing  that  "murder  or  treason 
shall  not  be  bailable  when,"  etc.,  that 
"murder"  included  murder  in  the 
second  degree. 

1.  Alabama. — Ex  p.  Simonton,  9 
Port.  (Ala.)  390;  Ex  p.  Carroll,  36  Ala. 
300;  Ex  p.  Croom,  19  Ala.  561;  Ex  p. 
McCrary,  22  Ala.  65;  Ex  p.  Johnson, 
iS  Ala.  414;  Ex  p.  McAnally,  53  Ala. 
495,  25  Am.  Rep.  646;  Ex  p.  Bryant,  34 
Ala.  270;  Ex  p.  Banks,  28  Ala.  89;  Ex 
p.  Hammock,  78  Ala.  414;  Ex  p. 
Vaughan,  44  Ala.  417. 

Arkansas. — Ex  p.  Bird,  24  Ark.  275; 
Ex  p.  White,  9  Ark.  222. 

California. — People  v.  Perdue,  48 
Cal.  552;  People  v.  Smith,  i  Cal.  9; 
In  re  Troia,  64  Cal.  152;  People  v. 
Tinder,  19  Cal.  539;  Ex  p.  Hoge,  48 
Cal.  3. 

Georgia. — State  v.  Wicks,  R.  M. 
Charlt.  (Ga.)  139;  State  v.  Howell,  R. 
M.  Charlt.  (Ga.)i20. 

Illinois. — Lynch  v.  People,  38  111. 
494:  Foley  V.  People,  i  111.  57. 

Indiana. — Ex  p.  Heffren,  27  Ind.  87; 
Lumm  V.  State,  3  Ind.  293;  Ex  p. 
Walton,  79  Ind.  600;  Ex  p.  Jones,  55 
Ind.  176;  Exp.  Colter,  35  Ind.  109. 

Kentucky. — UUery  v.  Com.,  8  B. 
Mon.  (Ky.)  3;  Ready  v.  Com.,  9  Dana 
(Ky.)38. 

Louisiana. — State  v.  Brusle,  34  La. 
Ann.    6x;  State  ^p.    Brewster,   35    La. 

•zVl   (•Bl) 

uijJBj^  I  'jiouag  •'2  Xjojujaj,  :So9  'uuv 
Massachusetts. — Duniap  v.  Bartlett, 

10  Gray  (Mass.)  282. 

Mississippi. — Ex  p.   Wray,  30  Miss. 

673;  Street  v.  State,  43  Miss,  i;  Beall 

V.  State,   39  Miss.   715;  Ex  p.  Forten- 


berry,  53  Miss.  428;  Ex  p.  Bridewell, 
57  Miss.  39. 

Missouri. — Shore  v.  State,  6  Mo, 
640;  In  re  Alexander,  59  Mo.  599. 

New  Hampshire. — State  v.  McNab, 
20  N.  H.  160. 

New  Jersey. — State  v.  Rockafellow, 
6  N.  J.  L.  332. 

New  For^.  — People  v.  Van  Home, 
8  Barb.  (N.  Y.)  158;  People  v.  Goodwin, 
5  N.  Y.  Citv  Hall  Rec.  11;  People  v. 
Dixon,  4  Park.  Cr.  Rep.  (N.  Y.)65i; 
Ex  p.  Taylor,  5  Cow.  (N.  Y.)  39;  Peo- 
ple V.  Hyler,  2  Park.  Cr.  Rep.  (N.  Y.) 
570;  People  V.  Perry,  8  Abb.  Pr.,  N.  S. 
(N.  Y.  Supreme  Ct.)  27;  People  v. 
Shattuck,  6  Abb.  N.  Cas.  (N.  Y. 
Super.  Ct.)  33. 

Ohio. — State  v.  Summons,  19  Ohio 
139;  Kendle  v.  Tarbell,  24  Ohio  St.  196. 

Pennsylvania. — Com.  v.  Keeper  of 
Prison,  2  Ashm.  (Pa.)  227. 

South  Carolina. — State  v.  Holmes,  3 
Strobh.  (S.  Car.)  272;  State  v.  Arthur, 
I  McMull.  (S.  Car.)  456;  State  v.  Hill, 
I  Treadw.  (S.  Car.)  242. 

Texas. — Zembrod  v.  State,  25  Tex. 
519;  Thompson  v.  State,  25  Tex. 
Supp.  395;  Ex  p.  Mosby,  31  Tex.  566; 
Thomas  v.  State,  40  Tex.  6;  McCoy  v. 
State,  25  Tex.  33;  Drury  v.  State,  25 
Tex.  45 :  Exp.  Foster,  5  Tex.  App.  625 ; 
Ex  p.  Randon,  12  Tex.  App.  145;  Ex 
p.  Beacon,  12  Tex.  App.  318;  Ruston 
V.  State,  15  Tex.  App.  324;  Ex  p. 
Coldiron,  15  Tex.  App.  464;  Moore  v. 
State,  31  Tex.  572. 

Virginia.  —  Com.  v.  Semmes,  il 
Leigh  (Va.)  696;  Archer's  Case,  6 
Gratt.  (Va.)  705;  Green  v.  Com.,  11 
Leigh  (Va.)  709. 

United  States. — U.  S.  v.  Hamilton,  3 
Dall.  (U.  S.)  17;  U.  S.  V.  Jones,  3 
Wash.  (U.  S.)  209;  U.  S.  V.  Stewart,  2 
Dall.  (U.S.)343- 

England. — In  re  Barronet,  r  El.  & 
Bl.  r,  72  E.  C.  L.  i;  Rex  v.  Scaife,  9 
Dowl.  Pr.  Cas.  553;  Reg.  v.  Williams, 
8  Dowl.  Pr.  Cas.  301. 

Punishment  Discretionary.  —  Where 
capital  offenses  are  not  bailable,  a 
person  accused  of  an  offense  for  which 
the  jury,  in  its  discretion,  may  inflict 
capital  punishment,  cannot  be  bailed. 
Ex  p.  Dusenberry,  97  Mo.  504. 

An  offense  is  capital,  within  the 
meaning  of  a  constitutional  provision 
as  to  bail,  where  it  may  be  punished 
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Manslaughter. — In  England  a  person  accused  of  manslaughter 
may  be  admitted  to  bail  in  the  discretion  of  the  court,  but  not  as 
of  right  ;  and  this  rule  has  sometimes  been  applied  here.* 

Felony— Generally. — In  cases  of  felony  the  English  rule  was  to  re- 
fuse bail,  unless  it  stood  indifferent  on  the  evidence  whether  the 
accused  was  guilty  or  not ;  and  this  rule  has  been  applied  here  in 
some  cases.* 

Treason. — Persons  accused  of  treason  have  been  admitted  to  bail 
both  before  and  after  indictment;  but  the  power  to  bail  in  such 
cases  is  exercised  with  extreme  caution.* 

Misdemeanors. — It  has  always  been  the  rule  to  allow  bail  as  of 
course  to  those  accused  of  misdemeanors,  at  any  stage  of  the  pro- 
ceedings before  final  commitment.* 

c.  After  Indictment. — It  has  been  held  in  some  cases  that 
bail  would  not  be  allowed  after  indictment,  particularly  in  the 
higher  grades  of  offenses,  on  the  ground  that  the  indictment 
raised  a  presumption  of  guilt,  and  the  evidence  on  which  it  was 
founded  could  not  be  examined.*     The  rule  generally  applied  is 


with  death,  although  the  jury,  on  a 
trial  therefor,  have  power  to  provide 
in  their  verdict  for  imprisonment  for 
life  instead  of  the  death  punishment. 
Ex  p.  Fortenberry,  53  Miss.  428;  Ex  f. 
McCrary,  22  Ala.  65. 

Statutory  Exception. — Where  the  law 
provides  that  all  prisoners  shall  be 
bailable  unless  for  capital  offenses, 
and  murder  in  the  first  degree  is  made 
a  capital  offense,  but  it  is  also  pro- 
vided that  a  person  under  seventeen 
years  of  age  who  commits  murder 
in  the  first  degree  cannot  be  punished 
capitally — held,  that  where  a  person 
under  seventeen  years  of  age  commits 
murder  in  the  first  degree  he  is  en- 
titled, as  a  right,  to  be  bailed.  Ex  p. 
Walker,  28  Tex.  App.  246. 

Guilt  Confessed.— Where  the  person 
accused  of  murder  confesses  his  guilt, 
bail  should  be  refused.  State  v.  Ab- 
bot, R.  M.  Charlt.  (Ga.)  244;  In 
re  Barronet,  I  El.  &  Bl.  i,  72  E.  C. 
L.  I. 

1.  Rex  V.  Dalton,  2  Stra.  911;  Rex 
V.  Magrath,  2  Stra.  1242;  Armstrong 
V.  Lisle,  I  Salk.  60;  Lord  Mohun's 
Case.  I  Salk.  104;  Rex  v.  Jones,  i  B. 
&  Aid.  2og;  Rex  v.  Massey.  6  M.  &  S. 
loS;  People  v.  Beigler,  2  Park.  Cr. 
Cas.  (N.  Y.)  316;  People  v.  Van 
Home,  8  Barb.  (N.  Y.)  158;  People 
V.  Goodwin,  i  Wheel.  Cr.  Cas.  (N. 
Y.)  443;  State  V.  McNab,  20  N.  H. 
160. 

2.  In  re  Barronet,  i  El.  &  Bl.  i,  72  E. 


C.  L.  i;  Rex  v.  Wyer,  2  T.  R.  77;  Rex 
V.  Kirk,  12  Mod.  304;  People  v.  Good- 
win, I  Wheel.  Cr.  Cas.  (N.  Y.)  443; 
People  V.  Perry,  8  Abb.  Pr.,  N.  S.  (N. 
Y.  Supreme  Ct.)  29;  People  v.  Hyler,  2 
Park.  Cr.  Rep.  (N.  Y.)  570;  Ex  p. 
Taylor,  5  Cow.  (N.  Y.)  39;  Moore  v. 
State,  31  Tex.  572. 

Mitigating  Circumstances. — In  cases 
of  felony,  where  mitigating  circum- 
stances are  shown,  the  accused  may 
be  admitted  to  bail.  U.  S.  v.  Petit, 
II  Fed.  Rep.  58;  State  v.  Mairs,  i  N. 
J.  L.  335;  State  V.  Wicks,  R.  M.  Charlt. 
(Ga.)  139;  State  v.  Howell,  R.  M. 
Charlt.  (Ga.)  120;  Summerfield  v.  Com., 
2  Rob.  (Va.)  767;  Green  v.  Com.,  11 
Leigh  (Va.)  709. 

8.  Kendall's  Case,  5  Mod.  78;  U.  S. 
V.  Hamilton,  3  Dall.  (U.  S.)  17;  U.  S. 
V.  Stewart,  2  Dall.  (U.  S.)  345;  Davis* 
Case,  Chase's  Dec.  (U.  S.)  i;  Rex  v. 
Wyndham,  i  Stra.  2. 

4.  Marriot's  Case,  i  Salk.  104;  Rex 
V.  Judd,  2  T.  R.  255;  Reg.  v.  Badger,  7 
Jur.  216;  Dunlap  v.  Bartlett,  10  Gray 
(Mass.)  282,  69  Am.  Dec.  320;  People 
V.  Johnson,  2  Park.  Cr.  Rep.  (N.  Y.) 
322;  People  V.  Kennedy,  2  Park.  Cr. 
Rep.  (N.  Y.)  312;  People  v.  Berber- 
rich,  20  Barb.  (N.  Y.)  224. 

5.  Lord  Mohun's  Case,  i  Salk.  104; 
Kendle  v.  Tarbell,  24  Ohio  St.  196; 
State  V.  Sheriff  (La.,  1887),  3  So. 
Rep.  350;  State  v.  Merrick,  10  La.  Ann. 
424;  Territory  v.  M'Farlane,  i  Martin 
(La.)  216. 


203 


In  Criminal  Cases.      BAIL  AND  RECOGNIZANCE. 


Bight  to  Give. 


that  the  presumption  of  guilt  raised  by  an  indictment  may  be 
rebutted,  and  when  rebutted  bail  will  be  allowed.* 

d.  Delay  OF^  Trial — unnecessary  Delay. — A  person  accused  of 
crime  is  entitled  to  a  speedy  trial,  and  if  his  trial  be  unnecessarily 
delayed  it  is  good  ground  for  admitting  him  to  bail ;  and  where 
the  prosecution  allows  two  terms  to  pass  without  bringing  on  the 
trial,  it  is  usually  considered  such  delay  as  entitles  the  accused  to 
be  admitted  to  bail.* 

Unavoidable  Delay. — Where  the  delay  of  trial  is  unavoidable  and 
without  fault  on  the  part  of  the  prosecution,  it  is  not  ground  for 
admitting  the  accused  to  bail.^ 


1.  Alabama. — See  Ex  p.  Nettles,  58 
Ala.  268. 

Arkansas. — Ex  p.  White,  9  Ark.  222; 
£x  p.  Kittrel,  20  Ark.  499. 

California. — People  v.  Tinder,  19 
Cal.  539. 

Illinois. — Lynch  v.  People,  38  111. 
494;  People  V.  McKay,  40  111.  386. 

Indiana. — Lumm  v.  State,  3  Ind. 
293;  Ex  p.  Walton,  79  Ind.  600;  Ex  p. 
Bare,  76  Ind.  378;  Exp.  Hock,  68  Ind. 
206;  Ex  p.  Jones,  55  Ind.  176;  Ex  p. 
Kendall,  100  Ind.  599;  Ex  p.  Suther- 
lin,  56  Ind.  595;  Ex  p.  Moore,  30  Ind. 
197;  Ex  p.  Halpine,  30  Ind.  254;  Ex  p. 
Heffren,  27  Ind.  87. 

Louisiana. — Territory  v.  Benoit,  I 
Martin  (La.)  192. 

Mississippi. — Ex  p.  Wray,  30  Miss. 
•673;  Street  v.  State,  43  Miss,  i;  Ex  p. 
Pattison,  56  Miss.  161. 

Missouri. — In  re  Alexander,  59  Mo. 
598:  Shore  v.  State,  6  Mo.  640. 

New  York.  —  People  v.  Van  Home, 
S  Barb.  (N.  Y.)  158;  People  v.  Hyler, 
2  Park.  Cr.  Cas.  (N.  Y.)  570;  People 
-z/.  Perry,  8  Abb.  Pr.,  N.  S.  (N.  Y.  Su- 
preme Ct.)  27;  People  V.  McLeod,  i 
Hill(N.  Y.)377. 

Texas. — Exp.  Randon,  12  Tex.  App. 
145;  Ex  p.  Bomar,  9  Tex.  App.  610; 
Ex  p.  Jones,  31  Tex.  Crim.  Rep.  422; 
In  re  Robertson  (Tex.  App.,  1889),  12 
S.  W.  Rep.  1136;  Ex  p.  Smith,  26  Tex. 
App.  134;  Miller  v.  State,  42  Tex.  309. 

England. — Reg.  v.  Andrews,  2  D.  & 
L.  10;  Reg.  V.  Chapman,  8  C.  &  P.  558, 
34  E.  C.  L.  523;  Lord  Mohun's  Case,  i 
Salk.  104. 

Compare  People  v.  Dixon,  3  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  395;  People  v.  De 
Graff,  I  Wheel.  Cr.  Cas.  (N.  Y.)  141; 
State  V.  Dew,  Taylor  (N.  Car.)  142. 

Indictment  for  murder  raises  a  pre- 
sumption of  guilt  in  the  highest  de- 
gree, and  the  prisoner  must  overcome 
this  presumption  by  proof  before   he 


can  be  admitted  to  bail.  Ex  p. 
Vaughan,  44  Ala.  417;  Ex  p.  Goans, 
99  Mo.  193;  Ex  p.  Dusenberry,  97  Mo. 
504. 

"  The  officer  hearing  the  case  should 
require  the  production  of  all  the  avail- 
able testimony  for  the  prosecution,  and 
should,  if  necessary,  postpone  the 
hearing  until  it  can  be  obtained."  Ex 
p.  Bridewell,  57  Miss.  39. 

2.  Fitzpatrick's  Case,  i  Salk.  103; 
Barnly's  Case,  5  Mod.  323;  Crosby's 
Case,  12  Mod.  66;  Klock  v.  People,  2 
Park.  Cr.  Rep.  (N.  Y.)  676;  People  v. 
Perry,  8  Abb.  Pr..  N.  S.  (N.  Y.  Su- 
preme Ct.)  27;  Ex  p.  Stiff,  18  Ala.  464; 
Ex  p.  Croom,  19  Ala.  561;  Ex  p. 
Chaney,  8  Ala.  424;  Ex  p.  Simonton,  9 
Port.  (Ala.)  390;  Com.  v.  Phillips,  16 
Mass.  423;  Com.  v.  Carter,  11  Pick. 
(Mass.)  277;  State  v.  Buyck,  2  Bay  (S. 
Car.)  563;  State  v.  Hill,  3  Brev.  (S. 
Car.)  89;  Logan  v.  State,  3  Brev.  (S. 
Car.)  415;  State  v.  Abbot,  R.  M.  Charlt. 
(Ga.)  244. 

Two  Continuances. — Where  the  state 
has  had  two  continuances  of  the  trial, 
the  accused  is  entitled  to  be  admitted 
to  bail.  Ex  p.  Stiff,  18  Ala.  464;  Ex  p. 
Croom,  19  Ala.  561.  But  this  is  not 
his  right  where  the  accused  has  ob- 
tained a  change  of  venue  and  by  it  set 
aside  one  of  the  continuances.  Exp. 
Johnson,  18  Ala.  414. 

Nonappearance  of  Prosecutor. — If  the 
prosecutor  fails  to  appear,  the  accused 
will  be  released  on  bail.  Rex  v. 
Crowe,  4  C.  &  P.  251,  19  E.  C.  L.  369; 
Rex  V.  Osborn,  7  C.  &  P.  799,  32  E.  C. 
L.  741;  People  V.  Jefferds,  5  Park.  Cr. 
Rep.  (N.  Y.)  518;  Ex  p.  Croom,  i9Ala. 
561. 

3.  Ex  p.  Larkin,  11  Nev.  90;  Ex  p. 
Stanley,  4  Nev.  113;  Reg.  v.  Andrews, 
2  D.  &  L.  10;  Com.  V.  Carter,  11  Pick. 
(Mass.)  277;  U.  S.  V.  Jones,  3  Wash. 
(U.  S.)  224. 
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Fault  or  Consent  of  Accused. — Such  delay  is  not  ground  of  admission 
to  bail  where  it  is  caused  by  the  fault,  acts,  or  collusion  of  the 
accused  or  his  friends,  or  is  consented  to  by  the  accused.* 

EepealofLaw.  —  Where  the  trial  is  indefinitely  postponed  by  some 
event,  such  as  the  repeal  of  the  law  giving  jurisdiction  to  try 
the  offense  or  the   law  creating  the  offense,  bail  will  be  allowed.*^ 

e.  Sickness  or  Extradition  Proceedings — sickness. — The 
sickness  of  the  accused,  caused  or  aggravated  by  confinement,  and 
so  serious  as  to  endanger  life  or  cause  permanent  injury  to  health, 
has  been  held  sufificient  reason,  on  the  ground  of  humanity,  for 
admitting  him  to  bail.^ 

Extradition  Proceedings. — During  the  hearing  in  extradition  pro- 
ceedings the  accused  is  not,  in  general,  entitled  to  be  bailed.  Pro- 
visions of  the  state  constitutions  allowing  bail  are  construed  in 
subordination  to  those  of  the  United  States  Constitution  providing^ 
for  extradition.* 


V 
c 

I 


Uncertainty  as  to  Crime. — Where  the 
offense  charged  is  one  which  will  not 
be  bailable  if  the  party  injured  dies 
within  a  certain  time,  trial  will  be  de- 
layed until  the  probability  of  such 
death  can  be  determined,  and  such 
delay  does  not  entitle  the  accused  to 
bail.  Reg.  v.  Bowen,  g  C.  &  P.  50g, 
38  E.  C.  L.  199;  Ex  p.  Andrews,  19 
Ala.  582;  Com.  v.  Trask,  15  Mass.  277; 
Duniap  V.  Bartlett,  10  Gray  (Mass.) 
282. 

No  Indictment. — The  failure  of  the 
grand  jury  to  render  an  indictment 
against  the  accused  does  not  of  itself 
entitle  him  to  be  bailed  as  of  right,  as 
an  indictment  may  be  subsequently 
found.  Fitch  v.  State,  2  Nott  &  M. 
(S.  Car.)  558. 

Indictment  Quashed. — Where  an  in- 
dictment for  murder  is  quashed,  the 
accused  is  not  entitled  to  bail  on  the 
ground  of  delay  in  his  trial  caused 
thereby,  if  the  state  does  not  in- 
terpose any  obstacle  to  a  speedy  trial. 
State  V.  Villere,  41  La.  Ann.  572. 

Jury  Disagreed. — The  delay  of  a  trial 
caused  by  the  disagreement  of  the  jury 
is  not  in  itself  considered  sufficient 
reason  to  admit  the  accused  to  trial;  it 
is  not  the  fault  of  the  prosecution,  but 
the  misfortune  of  both  parties.  State 
V.  Spergen,  i  McCord  (S.  Car.)  563; 
Glover's  Case,  109  Mass.  340. 

1.  Rex  V.  Kirk,  12  Mod.  304;  Rex  v. 
Parish,  7  C.  &  P.  782,  32  E.  C.  L.  735; 
Ex  p.  Campbell,  20  Ala.  89;  Com.  v. 
Carter,  11  Pick.  (Mass.)  277;  Com.  v. 
Superintendent  of  Prisons,  4  Brewst. 
(Pa.)  320;  Exp.  Walton.  2  Whart.  (Pa.) 
501. 


2.  People  V.  Tinder,  19  Cal.  539. 

Befasal  to  Act. — Where  the  judge  be- 
fore whom  a  person  accused  of  a  bail- 
able offense  is  brought  refuses  to  take 
any  action  either  as  to  bail  or  trial,  oa 
the  ground  that  he  is  disqualified  to  act 
in  the  matter,  and  on  habeas  corpus 
brought  the  court  determines  that  said 
judge  is  disqualified,  the  accused  will 
be  admitted  to  bail  to  appear  before  a 
criminal  court  of  record.  Ex  p.  Har- 
ris, 26  Fla.  77. 

3.  LordAylesbury'sCase,  iSalk.  103; 
Harvey's  Case,  10  Mod.  334;  Kirk's 
Case,  5  Mod.  454;  Rex  v.  Wyndham, 
I  Stra.  2;  Archer's  Case,  6  Gratt.  (Va.) 
705;  Com.  V.  Semmes,  11  Leigh  (Va.) 
696;  People  V.  Cole,  6  Park.  Cr.  Rep. 
(N.  Y.)  695;  Ex  p.  Pattison,  56  Miss. 
161;  U.  S.  V.  Jones,  3  Wash."^  (U.  S.) 
224;  Lester  v.  State,  33  Ga.  192. 

4.  In  re  Carrier.  57  Fed.  Rep.  578; 
Ex  p.  Hobbs,  32  Tex.  Crim.  Rep. 
312;  Ey.p.  Erwin,  7  Tex.  App.  288. 

In  New  York  bail  in  extradition 
cases  is  allowed.  N.  Y.  Code  Crim. 
Pro.,  S831. 

Res  Adjudicata. — Where  one  accused 
of  an  offense  has  been  duly  admitted 
to  bail  by  a  court  or  magistrate  au- 
thorized to  do  so,  his  right  to  be  bailed 
is  res  adjudicata ,  and  he  cannot  after- 
wards be  denied  that  right.  Augus- 
tine V.  State  (Tex.  Crim.  App.,  1893), 
23  S.  W.  Rep.  689. 

After  Surrender. — If  the  accused  has 
been  once  bailed  and  then  surren- 
dered by  his  bail,  he  may  be  again 
bailed  with  new  sureties.  Kellogg  v. 
State,  43  Miss.  57. 

Daring  Trial. — Where  a  person  out 
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/.  On  Appeal  from  Conviction. — The  conviction  of  the 
accused  did  not  at  common  law  deprive  the  court  of  power  to 
admit  him  to  bail,  and  such  power  is  frequently  exercised.*  This 
power  is  exercised  cautiously,  and  bail  is  usually  allowed  in  cases 
of  minor  offenses  and  denied  in  cases  of  felony,  or  of  infamous  or 
capital  offenses.*     After  conviction  no  constitutional  right  to  bail 


on  bail,  given  after  the  reversal  of  his 
conviction  of  murder,  was,  during  his 
second  trial,  ordered  into  custody  by 
the  trial  justice,  the  appellate  court 
refused  to  issue  a  writ  of  mandamus 
to  compel  his  admission  to  bail  during 
the  second  trial.  Hull  v.  Reilly,  87 
Mich.  497. 

Accomplice. — Where  an  application 
for  the  pardon  of  an  accomplice  who 
had  turned  state's  evidence  was  pend- 
ing, he  was  admitted  to  bail  until  its 
determination.  Com.  v.  Knapp,  10 
Pick.  (Mass.)  477. 

1.  Davis  V.  State,  6  How.  (Miss.) 
399;  Ex  p.  Voll,  41  Cal.  29;  State  v. 
Hill,  3  Brev.  (S.  Car.)  89;  State  v. 
Satterwhite,  20  S.  Car.  536;  Com.  v. 
Lowry,  14  Leg.  Int.  (Pa.)  332;  Mc- 
Neill's Case,  I  Cai.  (N.  Y.)  72;  State  v. 
Levy,  24  Minn.  362;  Com.  v.  Field,  11 
Allen  (Mass.)  488;  Rex  z/.  Waddington, 
I  East  143;  In  re  Barronet,  i  El.  &  Bl. 
I,  72  E.  C.  L.  I. 

In  Ohio  it  is  held  that  the  statute  does 
not  authorize  the  court  to  let  to  bail  on 
the  allowance  of  a  writ  of  error  after 
conviction.     State   v.   Clark,   15  Ohio 

595- 

2.  California. — ^jc/.  Smith,  89  Cal. 
79;  Ex  p.  Brown,  68  Cal.  176;  People 
•v.  Perdue,  48  Cal.  552. 

Florida. — Miller  z/.  State,  15  Fla.  575. 
Georgia. — Corbett  v.    State,    24  Ga. 

391- 

Illinois. — Bennett  v.  People,  94  111. 

581. 

Indiana. — Lumm  v.  State,  3  Ind.  293. 

Louisiana. — State  v.  Vion,  12  La. 
Ann.  688;  State  v.  Anselm,  43  La. 
Ann.  195;  Ex  p.  Longworth,  7  La. 
Ann.  247;  Governor  v.  Fay,  8  La.  Ann. 
490. 

Minnesota. — State  v.  Levy,  24  Minn. 
362. 

Mississippi. — Ex  p.  Dyson,  25  Miss. 
357;    Davis  V.   State,  6    How.   (Miss.) 

399- 

New  York. — People  v.  Croswell,  i 
Cai.  (N.  Y.)  149;  Matter  of  Goodhue, 
I  Wheel.  Cr.  Cas.  (N.  Y.)427;  People 
V.  Folmsbee,  60  Barb.  (N.  Y.)  480; 
People  V.  Bowe,  58  How.  Pr.  (N.  Y. 
Supreme  Ct.)^93. 


North  Carolina. — State  v.  Ward,  2 
Hawks  (N.  Car.)  443;  State  v.  Daniel, 
8  Ired.  (N.  Car.)  21;  State  v.  Ruther- 
ford, I  Hawks  (N.  Car.)  457. 

South  Carolina.  —  State  v.  Satter- 
white, 20  S.  Car.  536;  State  v.  Connor, 
2  Bay  (S.  Car.)  34;  State  v.  Frink,  i 
Bay  (S.  Car.)  168. 

Texas. — Warnock  v.  State,  6  Tex. 
App.  450. 

Ejtgland. — Reg.  v.  Harris,  4  Cox  C. 
C.  21;  Rex  V.  Keat,  12  Mod.  102;  Rex. 
V.  Reader,  i  Stra.  531;  Armstrong  v. 
Lisle,  I  Salk.  60;  Dugdale  v.  Reg.,  2 
El.  &  Bl.  129,  75  E.  C.  L.  129;  Rex  v. 
Saltash,  2  Shower  93. 

Fending  Certiorari. — Where  defend- 
ant has  lost  his  appeal,  but  is  granted 
a  writ  of  certiorari  in  lieu  thereof,  the 
granting  of  the  writ  has  the  effect  of 
an  appeal  as  to  a  stay  of  execution, 
and  if  the  offense  be  bailable,  he  is 
entitled  to  bail.  State  v.  Walters,  97 
N.  Car.  489. 

In  Connecticut. — Where  a  person  con- 
victed escaped  and  was  subsequently 
arrested,  charged  with  the  subsequent 
commission  of  a  similar  offense,  bail 
on  the  later  charge  was  refused. 
State  V.  Burrows,  Kirby  (Conn.) 
259. 

In  California. — The  rule  seems  to  be 
to  refuse  bail  after  conviction  unless 
some  unusual  circumstances  warrant- 
ing it  are  shown,  ^j;/.  Marks,  49Cal. 
680;  People  V.  Marshall,  59  Cal.  386; 
Ex  p.  Smallman,  54  Cal.  35;  Ex  p. 
Voll,  41  Cal.  29. 

In  Iowa. — Under  Laws  1878,  c.  103, 
which  providesthat  "nodefendantcon- 
victed  of  murder  shall  be  admitted  to 
bail,  "and  which  is  regarded  as  repealing 
all  prior  inconsistent  legislation,  one 
convicted  of  murder  in  the  second  de- 
gree is  not  entitled  to  be  admitted  to 
bail  pending  an  appeal  from  a  judg- 
ment of  conviction.  Baldwin  v.  West- 
enhaver,  75  Iowa  547. 

In  Territories. — Where  the  laws  of  a 
territory  allow  appeals  in  all  cases, 
and  a  person  convicted  of  crime  has 
appealed,  he  should  be  admitted  to 
bail  pending  appeal,  in  the  absence  of 
any  provision  in  the  laws  of  the  Unit- 
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exists,  for  the  conviction  establishes  that  proof  of  guilt  is  evident 
or  the  presumption  thereof  great ;  and  the  granting  of  bail  rests 
in  the  sound  discretion  of  the  court,  as  at  common  law.*  The 
application  for  bail  pending  appeal  after  conviction  should  in  the 
first  instance  be  made  to  the  trial  judge.*     Where  bail  pending 


ed  States  on  the  subject.  Ex  p. 
Murphy,  i  Okla.  288. 

Misdemeanor  or  Felony. — A  person 
convicted  of  an  offense  which,  in  the 
discretion  of  the  court,  may  be  pun- 
ished as  a  felony  or  misdemeanor,  may 
be  admitted  to  bail  pending  appeal. 
Ex  p.  Hoge,  48  Cal.  3. 

1.  Yates  V.  People,  6  Johns.  (N.  Y.) 
335;  People  V.  Restell,  3  How.  Pr.  (N. 
Y.  Supreme  Ct.)  251;  People  v.  Loh- 
man,  2  Barb.  (N.  Y.)  450;  People  v. 
Bowe,  58  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  393;  Ex  p.  Dyson,  25 
Miss.  359;  Ex  p.  Wray,  30  Miss.  673; 
Ex  p.  Voll,  41  Cal.  29;  Ex  p.  Marks, 
49  Cal.  6S0;  Ex  p.  Hoge,  48  Cal.  3; 
People  V.  Perdue,  48  Cal.  552;  Hamp- 
ton V.  State,  42  Ohio  St.  401;  Ex  p. 
Schwartz,  2  Tex.  App.  80;  Ex  p.  Ezell, 
40  Tex.  451;  State  v.  McFail,  35  S. 
Car.  595;  State  v.  Ward,  2  Hawks  (N. 
Car.)  443. 

Where  the  laws  of  a  territory  pro- 
vided that  a  person  convicted  of  crime 
could  appeal  therefrom  and  obtain  a 
stay  of  execution  upon  a  judge's  cer- 
tificate that  there  was,  in  his  opinion, 
probable  cause  for  the  appeal,  and 
also  that  where  the  sentence  was  only 
for  the  payment  of  a  fine,  the  accused 
could  be  admitted  to  bail,  as  of  right, 
but  it  was  a  matter  of  discretion  in 
other  cases — held,  that  where  the  sen- 
tence imposed  was  the  payment  of  a 
fine  and  imprisonment  also,  admission 
to  bail  was  matter  of  discretion,  and 
not  of  right.  Clawson  v.  U.  S.,  113 
U.  S.  143- 

Doubts  as  to  Guilt. — A  person  con- 
victed may  be  admitted  to  bail,  but  at 
that  stage  of  the  proceedings  it  is  said 
the  legal  doubts  concerning  his  guilt 
ought  to  be  considered  so  well  settled 
that  the  application  should  be  consid- 
ered with  great  caution;  for  bail  is 
founded  on  the  doubt  as  to  the  pris- 
oner's guilt,  and  at  each  stage  of  the 
proceedings  the  grounds  on  which  he 
can  be  let  to  bail  diminish  as  the  evi- 
dence of  his  guilt  increases.  After 
conviction  his  claims  are  diminished; 
but  even  at  that  stage  he  may  be 
bailed,    if   it   appears   the   conviction 


was  unjust  or  there  is  serious  doubt 
as  to  his  guilt.  People  v.  Lohman,  2 
Barb.  (N.  Y.)  450.  See  also  People  v. 
Folmsbee,  60  Barb.  (N.  Y.)  480;  Peo- 
ple V.  Goodwin,  i  Wheel.  Cr.  Cas.  (N. 
Y.)434. 

Merits  Examined. — Upon  habeas  cor- 
pus for  the  purpose  of  procuring  the  al- 
lowance of  bail  for  one  convicted  of  a 
felony,  the  court  will  examine  into  the 
merits  of  the  application,  notwith- 
standing an  inflexible  rule  of  the  trial 
court  not  to  admit  to  bail  in  such 
cases.     Ex  p.  Smith,  89  Cal.  79. 

Financial  Injury. — On  appeal  from  a 
conviction  of  manslaughter,  where 
the  accused  had  been  sentenced  to  im- 
prisonment— held,  that  proof  that  his 
crops  needed  his  attention,  his  wife 
was  delicate,  and  he  would  be  ruined 
financially  if  imprisoned,  did  not  war- 
rant his  release  on  bail  pending  such 
appeal.     Hill  v.  State,  64  Miss.  431. 

Apparent  Error  on  Becord. — Where 
an  application  was  pending  to  set 
aside  a  conviction  for  error  apparent 
on  its  face,  the  accused,  who  was  in 
prison,  was  admitted  to  bail.  Ex  p. 
Lord,  4  D.  &  L.  405,  16  L.  J.  M.  C.  15. 

On  Stirrender. — Where  the  accused  is 
surrendered  by  his  bail,  pending  ap- 
peal, he  has  a  right  to  give  new  bail, 
and  should  be  given  a  chance  to  do  so. 
In  re  Bauer,  112  Mo.  231. 

Neglect  in  Securing  Bail. — Where  an 
order  had  been  made  admitting  a  per- 
son convicted  to  bail  pending  his  ap- 
peal therefrom,  but  he  neglected  to 
secure  bail  for  four  months  thereafter 
— held,  the  accused  being  in  confine- 
ment, and  the  appellate  court  in  ses- 
sion, that  his  bail  should  be  refused 
until  an  application  had  been  made  to 
advance  the  case  on  the  docket  of  the 
appellate  court,  for  the  reason  that  the 
public  interest  demanded  a  speedy  dis- 
position of  the  case.  U.  S.  v.  Sim- 
mons, 47  Fed.  Rep.  723. 

2.  People  V.  Perdue,  48  Cal.  552; 
People  V.  January,  70  Cal.  34.  See 
also  In  re  Montague,  70  Mich.  157. 

To  Appellate  Court. — Where  the  stat- 
ute provided  that  a  writ  of  certiorari 
to  the  District  Court,  to  review  con- 
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appeal  is  granted,  it  has  been  held  that  the  accused  is  entitled  to- 
his  liberty,  although  no  order  has  been  made  staying  the  execu- 
tion of  his  sentence.* 

4.  Examining  the  Evidence — Controlling  Considerations. — In  determin- 
ing whether  or  not  to  admit  a  person  accused  to  bail,  the  consid- 
erations which  bear  most  pertinently  on  the  question  and  guide 
in  coming  to  a  decision  are,  the  probability  of  the  accused  ap- 
pearing for  trial  (that  being  the  object  of  bail),*  and  the  existence 
of  doubt  as  to  his  guilt.*  To  determine  these  questions  it  is 
proper  to  consider  the  nature  of  the  crime  charged  and  its  punish- 
ment, the  strength  of  the  evidence  against  the  accused,  his  char- 
acter, means,  and  standing,  and  his  opportunities  for  escape.* 

Before  Indictment. — Where  the  application  for  bail  is*  made  before 
indictment  the  presumption  of  innocence  obtains,  and  the  evidence 
taken  before  the  committing  magistrate  may  be  examined,  and 
any  new  evidence  may  be  heard,  and  upon  all  the  evidence  thus 
produced  bail  may  be  granted  or  refused.* 


tempt  proceedings,  could  only  be 
granted  by  the  Supreme  Court — held, 
that  the  District  Court  had  no  power 
to  admit  to  bail,  pending  such  areview, 
a  person  imprisoned  for  the  nonpay- 
ment of  a  fine  imposed  in  contempt 
proceedings.  Bail  could  only  be  al- 
lowed by  the  court  which  had  power 
to  issue  the  writ  of  certiorari.  State 
V.  Buchanan  County  Dist.  Ct. ,  84 
Iowa  167. 

1.  In  r^  Bauer,  112  Mo.  231. 

2.  People  V.  Dixon,  4  Park.  Cr.  Rep. 
(N.  Y.)65i;  People  v.  Lohman,  2  Barb. 
(N.  Y.)  450;  Ex  p.  Taylor,  5  Cow.  (N. 
Y.)  39;  Ex  p.  Bryant,  34  Ala.  270; 
Com.  V.  Keeper  of  Prison,  2  Ashm. 
(Pa.)  227;  Com.  V.  Lemley,  2  Pittsb. 
(Pa.)  362;  In  re  Perry,  19  Wis.  676; 
Green  v.  Com.,  11  Leigh  (Va.)  709; 
Summerfield  v.  Com.,  2  Rob.  (Va.) 
767. 

3.  Ex  p.  Taylor,  5  Cow.  (N.  Y.)  39; 
State  V.  Summons,  19  Ohio  139;  State 
V.  Hill,  3  Brev.  (S.  Car.)  89;  Ex  p. 
Rothschild,  2  Tex.  App.  560;  Rex  v. 
Walker,  i  Leach  C.  C.  115;  Barney's 
Case,  5  Mod.  323;  Rex  v.  Higgins,  4 
U.  C,  O.  S.  83;  In  re  Barronet,  i  El. 
&  BI.  I,  72  E.  C.  L.  I. 

Guilt  Indifferent. — If,  on  the  evi- 
dence presented,  it  stands  indifferent 
whether  the  accused  is  guilty  or  inno- 
cent, he  ought  to  be  bailed.  Ex  p. 
Taylor,  5  Cow.  (N.  Y.)  39;  People  v. 
Hyler,  2  Park.  Cr.  Rep.  (N.  Y.)  570; 
Rex  V.  Dalton,  2  Stra.  911. 

The  right  to  bail  in  a  criminal  case 
is  founded  on  the  doubt  which  mav  ex- 


ist as  to  the  prisoner's  guilt,  and  not 
on  the  favor  of  the  court.  If  his  guilt 
is  past  dispute  he  ought  not  to  be 
bailed;  but  even  after  conviction  and 
sentence,  where  it  appears  that  his 
conviction  was  unjust  or  there  is  seri- 
ous doubt  as  to  his  guilt,;his  application 
for  bail  should  be  granted.  People  v. 
Lohman,  2  Barb.  (N.  Y.)  450. 

But  the  power  to  admit  to  bail  after 
conviction  should  be  exercised  with 
great  caution.  Davis  v.  State,  6  How. 
(Miss.)  399. 

4.  In  re  Robinson,  23  L.  J.  Q.  B.  286; 
Reg.  V.  Badger,  4  Q.  B.  468,  45  E.  C.  L. 
468;  Rex  V.  Lord  Baltimore.  4  Burr. 
2179;  Rex  V.  Higgins,  4  U.  C,  O.  S.  83; 
Rex  V.  Kirk,  12  Mod.  304;  People  v. 
Van  Home,  8  Barb.  (N.  Y.)  158;  Peo- 
ple V.  Dixon,  4  Park.  Cr.  Rep.  (N.  Y.) 
651;  People  V.  Goodwin,  i  Wheel.  Cr. 
Cas.  (N.  Y.)  447;  In  re  Alexander,  59 
Mo.  598;  People  v.  Cunningham,  3 
Park.  Cr.  Rep.  (N.  Y.)  520;  State  v. 
Rockafellow,  6  N.  J.  L.  332;  State  v. 
Burrows,  Kirby  (Conn.)  259;  People 
V.  Smith,  I  Cal.  9. 

Attempts  to  Escape. — In  determining 
whether  or  not  to  admit  to  bail,  the 
court  may  consider  evidence  tending 
to  show  that  the  accused  has  escaped 
from  confinement  or  endeavored  to  do 
so,  or  that  he  has  not  so  endeavored 
to  do  when  he  has  had  opportunity. 
State  V.  Rockafellow,  6  N.  J.  L.  332  ;^ 
In  re  Alexander,  50  Mo.  598;  State  v. 
Burrows,  Kirby  (Conn.)  259. 

5.  Alabama.  —  Ex  p.  Mahone,  30- 
Ala.  49. 
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After  Indictment. — Where  the  application  is  after  indictment,  guilt 
is  presumed,  and  the  evidence  on  which  the  indictment  was  found 
is  not  usually  open  for  consideration,  and  only  extraneous  facts, 
such  as  evidence  bearing  on  the  grade  of  the  offense  or  the 
amount  of  bail,  can  be  shown.*  In  a  few  of  the  states  the  whole 
matter  may  be  re-examined  as  if  no  indictment  had  been  found, 
although  the  secrecy  of  the  evidence  before  the  grand  jury  is  pre- 
served.^ 


California. — People  v.  Smith,  i  Cal. 

9- 

Illinois. — In  re  Mclntyre.io  111.  422. 

Indiana. — State  v.  Best,  7  Blackf. 
(Ind.)  611;  Kiser  v.  Woods,  60  Ind. 
538;  Lumm  V.  State,  3  Ind.  293. 

Kansas. — In  re  Snyder,  17  Kan.  542. 

Nebraska. — In  re  Carleton,  11  Neb. 
99. 

Nevada.— Ex  p.  Ricord,  11  Nev.  288. 

New  York. — People  v.  Beigler,  3 
Park.  Cr.  Rep.  (N.  Y.)  316;  People  v. 
Martin,  i  Park.  Cr.  Rep.  (N.  Y.)  187; 
People  V.  Tompkins,  i  Park.  Cr.  Rep. 
(N.  Y.)  224;  Matter  of  Heyward,  i 
Sandf.  (N.  Y.)  701. 

Oregon. — Fleming  v.  Bills,  3  Oregon 
286. 

Pennsylvania. — Com.  v.  Crawford, 
8  Phila.  (Pa.)  490;  Com.  v.  Keeper  of 
Prison,  2  Ashm.  (Pa.)  227;  Com.  v. 
Lemley,  2  Pittsb.  (Pa.)  362. 

South  Carolina. — State  v.  Everett, 
Dudley  (S.  Car.)  296;  State  v.  Hill,  3 
Brev.  (S.  Car.)  89. 

Virginia. — Com.  v.  Rutherford,  5 
Rand.  (Va.)  646;  Com.  v.  Semmes,  11 
Leigh  (Va.)  696. 

United  States.  —  In  re  Martin,  5 
Blatchf.  (U.  S.)  303. 

England. — Rex  v.  Horner,  i  Leach 
C.  C.  270;  In  re  Barronet,  i  El.  &  Bl. 
I,  72  E.  C.  L.  i;  Lord  Mohun's  Case, 
1  Salk.  104. 

1.  Alabama. — Ex  p.  Vaughan,  44 
Ala.  417. 

Arkansas. — -£";c/.  White,  9  Ark.  222. 

California. — People  v.  Tinder,  19 
Cal.  539;  Ex  p.  Duncan.  53  Cal.  410. 

Florida. — Finch  v.  State,  15  Fla.  634. 

Illinois. — Lynch    v.   People,  38    111. 

494- 

Indiana. — Ex  p.  Heffren,  27  Ind.  87; 
Ex  p.  Jones,  55  Ind.  176;  Lumm  v. 
State,  3  Ind.  293. 

Iowa. — Hight  v.  U.  S.,  Morr.  (Iowa) 
407. 

Louisiana. — State  v.  Merrick,  10  La. 
Ann.  424;  State  v.  Brewster.  35  La. 
Ann.  605. 


New  York. — People  v.  Goodwin,  i 
Wheel.  Cr.  Cas.  (N.  Y.)  434;  People  v. 
Dixon,  4  Park.  Cr.  Rep.  (N.  Y.)  654; 
People  V.  Hyler,  2  Park.  Cr.  Rep. 
(N.  Y.)  570;  People  v.  Van  Home,  8 
Barb.  (N.  Y.)  158;  People  v.  RuUoff,  5 
Park.  Cr.  Rep.  (N.  Y.)  77;  People  v. 
Cole,  6  Park.  Cr.  Rep.  (N.  Y.)  695. 

Texas. — Ex  p.  Randon,  12  Tex.  App. 
145. 

United  States. — U.  S.  v.  Jones,  3 
Wash.  (U.  S.)224. 

England. — Reg.  v.  Andrews,  2  D.  & 
L.  10;  Lord  Mohun's  Case,  i  Salk.  104. 

On  habeas  corpus  to  obtain  bail  for 
one  accused  of  murder,  evidence  to 
prove  innocence  is  not  admissible  if  an 
indictment  has  been  found;  and  if  no 
indictment  has  been  found,  the  matter 
is  to  be  considered  on  the  proofs  on 
which  the  accused  was  committed. 
One  indicted  for  murder  cannot  se- 
cure his  absolute  discharge  on  habeas 
corpus,  however  clearly  he  proves  his 
innocence,  but  must  be  tried  by  jury; 
the  most  he  can  obtain  by  it  is  to  be 
admitted  to  bail.  People  v.  McLeod, 
I  Hill(N.  Y.)377. 

2.  Ex  p.  Banks,  28  Ala.  29;  People 
V.  Tinder,  19  Cal.  539;  Moore  v.  State, 
36  Miss.  137;  State  v.  Herndon,  107  N. 
Car.  934.  See  also  Ex  p.  Dusenberry, 
97  Mo.  504;  In  re  Alexander,  59  Mo. 
598;  Ex  p.  Kittrel,  20  Ark.  499. 

In  New  York. — On  an  application  for 
bail  the  evidence  taken  before  the 
grand  jury  may  be  examined.  N.  Y. 
Code  Crim.  Pro.,  §  250;  People  v.  Van 
Home,  8  Barb.  (N.  Y.)  158;  People  v. 
Baker.  10  How.  Pr.  (N.  Y.)  567. 

But  the  court  cannot,  it  seems,  look 
beyond  the  minutes  of  the  grand  jury. 
People  V.  Shattuck,  6  Abb.  N.  Cas. 
(N.  Y.  Super.  Ct.)  33. 

Nevada. — On  application,  under  ha- 
beas corpus,  for  bail  for  one  accused 
of  murder,  the  whole  question  can  be 
re-examined,  and  the  evidence  of  wit- 
nesses who  testified  before  the  grand 
jury,  and  other  evidence,  be  given;  but 


3  Encyc.  PI.  &  Pr.— 14. 
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Burden  of  Proof. — The  burden  of  proof  rests  on  the  accused,*  but 
he  is  entitled  to  the  benefit  of  every  reasonable  doubt.* 

Proof  Evident. — In  capital  offenses,  where  the  guilt  of  the  accused 
is  not  evident  he  will  be  admitted  to  bail.*  Such  guilt  is  not 
evident  where,  on  the  whole  evidence,  a  reasonable  doubt  thereof 
exists."*     Where  the  evidence  is  conflicting  and  proof  of  guilt  not 


to  entitle  him  to  be  bailed  the  accused 
must  show  clearly  his  right  thereto  by 
evidence  in  which  there  is  no  material 
conflict.     In  re  Finlen,  20  Nev.  141. 

South  Carolina. — On  application  for 
bail  after  indictment  the  evidence  on 
which  the  indictment  was  found  may 
be  considered  and  shown  to  be  false 
or  malicious.  State  v.  Hill,  3  Brev. 
(S.  Car.)  89. 

1.  Ex  p.  Jones,  31  Tex.  Crim.  Rep. 
422;  Ex  p.  Randon,  12  Tex.  App. 
145;  In  re  Scott,  3S  Neb.  502;  Ex  p. 
Vaughan,  44  Ala.  417;  Ex  p.  Mc- 
Glawn,  75  Ala.  38:  Ex  p.  Rhear,  77 
Ala.  94;  People  v.  Tinder,  19  Cal. 
539;  Ex  p.  Strange,  59  Cal.  416;  Hol- 
ley  V.  State,  15  Fla.  688;  Hight  v. 
U.  S.,  Morr.  (Iowa)  410;  Lynch  v. 
People,  38  111.  494;  Ex  p.  Heffren,  27 
Ind.  87;  Ex  p.  Jones,  55  Ind.  176;  Ex 
f.  Kendall.  100  Ind.  599;  Street  v. 
State,  43  Miss,  i;  Ex  p.  Bridewell,  57 
Miss.  39;  Ex  p.  Scoggin,  6  Tex.  App. 
546;  Springer's  Case,  i   Utah  214. 

The  burden  is  not  shifted  by  the  fact 
that  the  accused  is  indicted  severally, 
instead  of  jointly,  with  others  accused 
of  the  same  offense.  Ex  p.  Johnson, 
30  Tex.  App.  279. 

2.  Ex  p.  Bird,  24  Ark.  275;  Ex  p. 
Hamilton,  65  Miss.  157;  Ex  p.  Bride- 
well, 57  Miss.  39;  Ex  p.  Wray,  30 
Miss.  673;  People  v.  Lohman,  2  Barb. 
(N.  Y.)450. 

Bail  should  be  granted  if  the  evidence 
fails  to  show  ground  for  refusing  it, 
unless  the  prosecution  produces  fur- 
ther proof.  Ex  p.  Bramer,  37  Tex.  i; 
Ex  p.  Hammock,  78  Ala.  414. 

The  holding  of  the  accused  to  trial 
by  a  magistrate  does  not  determine 
him  to  be  guilty,  but  only  that  there 
is  probable  cause  that  he  should  be 
tried.  State  v.  Roth,  17  Iowa  336; 
State  V.  Hartwell,  35  Me.  129;  Yaner 
•V.  People,  34  Mich.  286. 

3.  Ex  p.  Thompson  (Tex.  App.. 
1890),  15  S.  W.  Rep.  912;  Exp. KVo\x.z, 
29  Tex.  App.  128;  Ex  p.  Hope,  29  Tex. 
App.  189;  Ex  p.  Moore  (Tex.  App., 
1891),  16  S.  W.  Rep.  764;  Ex  p.  Kunde, 
22  Tex.  App.  418;  Ex  p.  O'Conner,  22 


Tex.  App.  660;  Ex  p.  McDowell,  23 
Tex.  App.  679;  In  re  Losasso,  15  Colo. 
163;  In  re  Secrest  (Kan.,  1887),  14 
Pac.  Rep.  144.  See  also  II.  3,  a.  b., 
supra. 

4.  Ex  p.  Bridewell,  57  Miss.  39; 
Ex p.V^raiy,  30  Miss.  673;  Ex  p.  Cold- 
iron,  15  Tex.  App.  464;  Ex  p.  Smith, 
23  Tex.  App.  100;  Ex  p.  McAnally,  53 
Ala.  495.  See  also  Ex  p.  Sutherlin, 
56  Ind.  595;  Ex  p.  Kendall,  100  Ind. 
Sgg;  Ex  p.  Walton,  79  Ind.  600;  Exp. 
Bare,  76  Ind.  378;  Ex  p.  Hock,  68  Ind. 
206;  In  r(?  Robertson  (Tex.  App.,  1889), 
12  S.  W.  Rep.  1136;  Ex  p.  Smith,  26 
Tex.  App.  134. 

Where  Verdict  of  Guilty  not  Reversed. 
— The  test  to  determine  whether  proof 
of  guilt  is  evident  is  whether  a  ver- 
dict of  guilty  on  the  evidence  would 
be  sustained  or  not;  and  it  is  only  in 
cases  where  such  a  verdict  would  be 
reversed  that  it  can  be  said  that  proof 
of  guilt  is  not  evident.  Com.  v. 
Keeper  of  Prison,  2  Ashm.  (Pa.)  227; 
Ex  p.  Foster,  5  Tex.  App.  625;  Ex  p. 
Brown,  65  Ala.  446;  Ex  p.  Bryant,  34 
Ala.  270;  Exp.  Nettles,  58  Ala.  268; 
Ex  p.  Allen,  55  Ala.  258;  Ex  p.  Rich- 
ardson, 96  Ala.  no;  Ex  p.  Sloane,  95 
Ala.  22;  In  re  Troia,  64  Cal.  152; 
Thrasher  v.  State,  26  Fla.  526;  State 
V.  Summons,  19  Ohio  139.  See  also 
Ex  p.  Claunch,  71  Mo.  233;  Itrre  Bell, 
113  Mo.  568;  Street  v.  State,  43  Miss.  i. 

But  in  Mississippi  it  has  been  held 
that  the  court  viay  admit  to  bail  even 
in  cases  where  the  jury  might,  or  per- 
haps on  the  same  evidence  ought  to, 
render  a  verdict  of  guilty  of  murder. 
Ex  p.  Bridewell,  57  Miss.  39;  Moore  v. 
State,  36  Miss.  137;  Beall  v.  State,  39 
Miss.  715. 

Jury  Disagreed.— The  fact  that  on  a 
trial  the  jury  have  disagreed  does  not 
of  itself  entitle  the  accused  to  be 
bailed,  but  it  bears  on  the  question  of 
probable  guilt,  and  tends  to  show  that 
proof  of  guilt  is  not  evident.  People  v. 
Cole,  6  Park.  Cr.  Rep.  (N.  Y.)  695;" 
People  V.  Goodwin,  i  Wheel.  Cr.  Cas. 
(N.  Y.)  445;  People  v.  Perry,  8  Abb. 
Pr.,    N.    S.    (N.    Y.    Supreme  Ct.)  27; 
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clear  bail  will  be  allowed.*     Where  the  evidence  shows  that  the 
kilhng  was  deliberate  or  malicious,  bail  will  be  refused.*     Where 


Cole's  Case,  4  Abb.  Pr.,  N.  S.  (N.  Y. 
Supreme  Ct.)  280;  State  v.  Summons, 
ig  Ohio  139;  In  re  Alexander,  59  Mo. 
599;  Ex  p.  Goans,  99  Mo.  193;  Ex  p. 
England,  23  Tex.  App.  90;  Webb  v. 
State,  4  Tex.  App.  167;  People  v. 
Tinder,  19  Cal.  539;  Ex  p.  McLaugh- 
lin, 41  Cal.  211;  Beall  v.  State,  39 
Miss.  715;  Ex  p.  Pattison,  56  Miss. 
161. 

Similar  Offense. — Where  it  is  shown 
that  the  accused  has  been  acquitted 
on  a  trial  for  an  offense  similar  to  the 
one  for  which  he  is  indicted,  and  that 
both  charges  were  based  on  the  same 
substantial  state  of  facts,  he  should  be 
admitted  to  bail.  Green  v.  Com.,  11 
Leigh.  (Va.)  709. 

1.  In  re  Puryear  (Tex.  App.,  1889), 
II  S.  W.  Rep.  32;  Ex  p.  Jones,  26  Tex. 
App.  597;  Ex  p.  Duncan,  27  Tex.  App. 
485;  Ex  p.  GaUaher,  25  Tex.  App.  455; 
Ex  p.  Smith,  26  Tex.  App.  134.  Con- 
tra, Ex  p.   Beacom,  12  Tex.  App.  318. 

Conflict  as  to  State  of  Mind. — Where, 
on  application  to  bail  of  one  accused  of 
murder,  the  evidence  is  conflicting  as 
to  what  was  the  state  of  mind  of  the 
accused  at  the  time  the  act  was  com- 
mitted, it  cannot  be  said  that  proof  of 
guilt  is  evident,  and  the  accused  is 
entitled  to  be  bailed.  Ex  p.  Miller, 
41  Tex.  213. 

Evidence  Contradictory. — Where  the 
evidence  of  the  accused  as  to  how  the 
killing  occurred  differs  from  state- 
ments made  by  him  immediately  after 
the  act,  and  it  is  apparent  the  wounds 
could  not  have  been  inflicted  in  the 
manner  stated  by  him,  bail  should  be 
denied.  Ex  p.  Pace  (Tex.,  1892),  20 
S.  W.  Rep.  922. 

Evidence  False. — On  application  for 
bail  on  a  charge  of  murder,  if  the 
evidence  against  the  accused  is  shown 
to  be  false,  bail  should  be  granted. 
Ex  p.  Floyd,  60  Miss.  913:  In  re 
Troia,  64  Cal.  152. 

Identity  of  Accused. — Where  the  evi- 
dence does  not  clearly  show  that  the 
person  accused  of  murder  is  the  per- 
son guilty  of  it,  bail  should  be  allowed. 
Ex  p.  Jasef  (Tex.  Crim.  App.:  1893), 
24  S.  W.  Rep.  421;  Ex  p.  Moore  (Tex. 
App.,  1891),  16  S.  W.  Rep.  764.  But 
see  McKinney  v.  State  (Tex.  Crim: 
App.,  1892),  20  S.  W.  Rep.  363. 

Evidence  Circumstantial. — Where  the 
evidence   against    one   accused   of    a 


capital  offense  is  entirely  circum- 
stantial, he  should  be  admitted  to  bail 
unless  the  evidence  excludes,  to  a 
moral  certainty,  every  reasonable  hy- 
pothesis except  that  of  his  guilt.  Ex 
p.  Acree,  63  Ala.  234. 

Manslaughter  Instead  of  Murder. — 
Where  the  accused  is  indicted  for 
murder,  but  the  evidence  on  applica- 
tion for  bail  shows  the  offense  to  be 
manslaughter,  he  should  be  bailed. 
Brown  v.  State,  18  Tex.  App.  326; 
Ex  p.  Matlock,  18  Tex.  App.  227. 

Charge  and  Proof  Differ. — If  the  facts 
shown  do  not  sustain  the  charge  of 
murder  contained  in  the  warrant  on 
which  the  accused  was  arrested,  he 
should  be  admitted  to  bail.  People  z/. 
Porter,  8  Barb.  (N.  Y.)  168,  note; 
People  V.  Westchester  County,  i  Park. 
Cr.  Rep.  (N.  Y.)659;  People  v.  Beig- 
ler,  3  Park.  Cr.  Rep.  (N.  Y.)  316; 
People  V.  Baker,  10  How.  Pr.  (N.  Y.) 
567;  People  V.  Collins,  20  How.  Pr. 
(N.  Y.)iii. 

2.  Price  v.  State  (Tex.  Crim.  App., 
1894),  26  S.  W.  Rep.  624;  Cash  v.  State. 
(Tex.  Crim.  App.,  1893),  24  S.  W.  Rep. 
408;  McKinney  z/.  State  (Tex.,  1892), 
20  S.  W.  Rep.  363;  Randle  z/.  State, 
(Tex.  Crim.  App.,  1893),  22  S.  W.  Rep. 
49;  Ex  p.  Johnson,  30  Tex.  App.  279; 
Exp.  Curtis,  92  Cal.  188;  /«  ?v  Bell, 
113  Mo.  568;  Schmidt  v.  Simmons, 
137  Ind.  93.  See  Ex  p.  Wolff,  57 
Cal.  94;  Ex  p.  Hamilton,  65  Miss. 
147. 

Drunkenness.  —  Where  the  statutes 
provide  that  drunkenness  is  no  excuse 
for  the  commission  of  a  crime,  the 
fact  that  the  accused  was  intoxicated 
at  the  time  of  the  killing  does  not 
raise  any  doubt  as  to  his  intent,  so  as 
to  entitle  him  to  be  admitted  to  bail. 
Ex  p.  Evers,  29  Tex.  App.  539.  But 
see  Ex  p.  Bates,  29  Tex.  App.  138. 

Conspiracy.  —  Where  the  evidence 
showed  that  the  accused .  conspired 
with  others  to  do  an  unlawful  act, 
which  from  its  nature  rendered  a 
homicide  probable,  and  which  actually 
resulted  in  a  homicide,  bail  will  be  re- 
fused, although  the  accused  was  not 
present  when  the  homicide  was  com- 
mitted. Ex  p.  Bonner  (Ala.-,  1894),  14 
So.  Rep.  648.  See  also  Com.  v.  O'Don- 
nell,  12  Pa.   Co.  Ct.  Rep.  142. 

Blot. — Where  it  appears  the  killing 
was  done  by  a  body  of  men  engaged 
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it  appears  that  the  killing  may  have  been  done  in  self-defense, 
bail  is  allowed.* 

Sickness. — To  warrant  the  admission  of  the  accused  to  bail  on  ac- 
count of  illness,  the  evidence  should  clearly  show  that  death  or 
permanent  ill-health  will  result  from  a  continuance  of  the  confine- 
ment.* 

Review  on  Appeal. — The  action  of  the  magistrate  or  court  in  grant- 
ing or  refusing  bail  may  be  reviewed  by  the  appellate  court,'  but 


in  a  riot,  with  an  understanding  that 
they  would  resist  any  one  who  op- 
posed them,  even  to  the  extent  of  kill- 
ing, and  the  accused  was  present, 
knowing  such  understanding,  and  par- 
ticipated in  and  encouraged  the  acts 
done,  bail  should  be  refused.  Com.  v. 
O'Donnell,  12  Pa.  Co.  Ct.  Rep.  142; 
2  Pittsb.  L.  J.,  N.  S.  76.  See  Ex  p. 
Bonner  (Ala.,  1894),  14  So.  Rep.  648. 

1.  Ex  p.  King,  86  Ala.  620;  Ex  p. 
Hock,  68  Ind.  206;  Ex  p.  Suddath,  25 
Tex.  App.  426;  Ex  p.  Rice,  26  Tex.  App. 
343;  Ex  p.  Allen,  22  Tex.  App.  201;  Ex 
p.  lianson,  27  Tex.  App.  591;  Ex  p. 
Bryant,  21  Tex.  App.  639;  Ex  p.  Haj', 
23  Tex.  App.  585;  Ex  p.  Henson,  24 
Tex.  App.  305;  Ex  p.  Hope,  29  Tex. 
App.  189;  Ex  p.  Rankin,  30  Tex.  App. 

71- 

Where  there  was  evidence  that  the 
killing  was  done  in  self-defense,  the 
accused  had  conducted  himself  well, 
and  on  trial  the  jury  disagreed — held, 
proper  to  admit  accused  to  bail.  Ex  p. 
Goans,  99  Mo.  193. 

Attempted  Arrest. — Where  the  ac- 
cused killed  an  officer  who  was  at- 
tempting to  arrest  him,  and  the  evi- 
dence showed  he  did  not  know  of  the 
official  character  of  the  officer  at  the 
time,  and  was  not  informed  of  his 
purpose  in  attempting  to  arrest  him — 
held,  he  was  entitled  to  be  bailed.  In 
re  Johnson  (Tex.,  1889),  12  S.  W.  Rep. 

504. 

2.  Kirk's  Case, 5  Mod.  454;  Harvey's 
Case,  10  Mod.  334;  Com.  v.  Semmes, 
II  Leigh  (Va.)  696;  Ex  p.  Pattison,  56 
Miss.  161;  Street  v.  State,  43  Miss. 
i;  Exp.  Bridewell,  57  Miss.  39;  Les- 
ter V.  State,  33  Ga.  192;  People  v. 
Cole,  6    Park.    Cr.    Rep.  (N.  Y.)  695. 

An  application  for  bail,  on  the  ground 
that  the  accused  had  a  complication  of 
diseases  and  required  proper  exercise, 
food,  and  medical  treatment,  was  re- 
fused, on  the  ground  that  it  was  not 
shown  that  he  could  not  receive  proper 
care  and  treatment  from  the  prison 
authorities.  Ex  p.  Meador  (Tex. 
Crim.  App.,  1892),  20  S.  W.  Rep.  371. 


Where  it  is  shown  that  the  continued 
confinement  of  a  person  accused  of 
felony  would  endanger  his  life,  he 
should  be  admitted  to  bail.  Archer's 
Case,  6  Gratt.  (Va.)  705. 

Where  a  person  in  close  confine- 
ment, charged  with  murder,  is  laboring 
under  a  present,  painful,  severe,  and 
dangerous  disease,  which  was  caused 
by  his  imprisonment,  and  is  likely  to 
be  so  aggravated  by  it  as  to  terminate 
fatally,  he  should  be  admitted  to  bail. 
Com.  V.  Semmes,  11  Leigh  (Va.)  6g6. 

Opinion  of  Physician.  —  Where  it  is 
shown  that  a  person  in  confinement, 
accused  of  crime,  is  suffering  from  a 
disease  which  may  ultimately  be 
dangerous  if  he  be  kept  confined,  he 
should  be  admitted  to  bail.  The 
opinion  of  a  skilful  physician  that 
such  confinement  must  be  injurious, 
and  may  be  fatal,  is  sufficient  evidence 
to  warrant  taking  bail;  and  it  need  not 
be  shown  that  the  danger  from  con- 
finement is  immediate  or  certain.  U. 
S.  V.  Jones,  3  Wash.  (U.  S.)  224. 

Hereditary  Disease. — To  be  admitted 
to  bail  on  account  of  sickness  the 
accused  must  show  that  the  disease  is 
caused  or  greatly  aggravated  by  the 
confinement;  the  existence  of  heredi- 
tary disease  is  not  sufficient  ground 
therefor.  Lester  v.  State,  33  Ga.  192; 
Moore  v.  McMahon,  20  Hun  (N.  Y.) 
44;  Matter  of  Steinert,  29  Hun  (N.  Y.) 
301;  Ex  p.  Pattison,  56  Miss.  161;  Rex 
V.  Wyndham,  i  Stra.  2. 

Where,  on  application  to  admit  one 
accused  of  crime  to  bail,  it  was  shown 
that  he  had  a  constitutional  tendency 
to  insanity,  and  that  in  the  opinion  of 
a  physician  close  confinement  in  jail 
would  develop  it  and  endanger  his  life 
and  health — held,  such  evidence  did 
not  warrant  his  being  bailed,  it  not 
being  shown  what  length  of  confine- 
ment would  be  dangerous,  or  that  he 
could  not  be  confined  in  some  other 
place  without  danger  to  his  health. 
Thomas  v.  State,  40  Tex.  6. 

3.  People  z/.  Cunningham,  3  Park.  Cr. 
Rep.  (N.  Y.)53i;  Ex  p.  Croom,  19  Ala. 
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will  not  be  reversed  unless  an  abuse  of  discretion  be  shown.* 

6.  Air.ount  of  Bail — Fixing. — The  amount  of  bail  required  should 
be  such  as  will  be  most  likely  to  secure  the  appearance  of  the  accused 
for  trial,  and  in  determining  such  amount  it  has  been  held  proper 
to  consider  the  nature  of  the  crime  charged  and  its  punishment, 
the  character  and  reputation  of  the  accused,  and  his  financial 
condition.* 

Excessive. — The  Constitution  of  the  United  States  and  those  of  all 
the  states  but  Illinois  provide  that  excessive  bail  shall  not  be  re- 
quired.*    What  is  a  reasonable  amount  of  bail  is  a  matter  resting 


561;  Moore  z/.  State,  36  Miss.  137;  Ex  p. 
Bridewell,  57  Miss.  39;  Ex  p.  Wray,  30 
Miss.  673;  Lumm  v.  State,  3  Ind.  293. 
See  also  Ex  p.  Kittrell,  20  Ark.  499; 
Ex  p.  Hamilton,  65  Miss.  147;  Ex  p. 
Pattison.  56  Miss.  161;  Exp.  Walton, 
79  Ind.  600;  Ex  p.  Bare,  76  Ind.  378; 
Ex  p.  Hock,  68  Ind.  206.  Cofttra, 
Yarbrough  v.  State,  2  Tex.  519. 

The  appellate  court  does  not  usually 
deem  it  proper  to  discuss  the  evidence 
in  the  case  upon  which  it  founds  its 
judgment.  Ex  p.  Jones,  31  Tex. 
Crim.  Rep.'  422;  Beall  v.  State,  39  Miss. 
715.  See  also  Ex  p.  Walton,  79  Ind. 
600;  Ex  p.  Bare,  76  Ind.  378;  Ex  p. 
Hock,  68  Ind.  206. 

1.  Lester  v.  State,  33  Ga.  192; 
Street  v.  State,  43  Miss,  i;  Ex  p. 
Jones,  31  Tex.  Crim.  Rep.  422;  Exp. 
Nettles,  58  Ala.  268:  Ex  p.  Allen,  55 
Ala.  258. 

Ordinarily  there  is  a  prima-facie 
presumption  that  the  action  of  the 
judge  below  was  correct.  Ex  p.  Bride- 
well, 57  Miss.  39;  Street  v.  State,  43 
Miss.  I.  But  not  always,  ^x/.  Hamil- 
ton, 65  Miss.  147.  See  also  Ex  p. 
Sutherlin,  56  Ind.  595;  Ex  p.  Heffren, 
27  Ind.  87. 

Where  on  application  for  bail  the 
evidence  did  not  show  any  grounds  for 
charging  the  accused  with  the  offense, 
but  bail  was  refused — held,  on  ap- 
peal, that  this  was  error,  and  that  bail 
should  have  been  granted  or  the  mat- 
ter postponed  for  the  hearing  of  fur- 
ther evidence.     Ex  p.  Floyd,  60  Miss. 

913- 

Where,  on  appeal  from  the  refusal  to 
allow  bail,  it  was  determined  that  bail 
should  have  been  allowed — held,  that 
the  prosecution  could  not  introduce 
further  evidence  except  on  the  ques- 
tion of  the  amount  of  bail.  Ex  p. 
Hammock,  78  Ala.  414. 

2.  People  V.  Cunningham,  3  Park 
Cr.  Rep.  (N.  Y.)  520;    Ex  p.   Banks, 


28  Ala.  89 ;  U.  S.  v.  Lawrence,  4 
Cranch  (C.  C.)  518;  Ex  p.  Duncan,  54 
Cal.  75;  Ex  p.  Hutchings,  11  Tex. 
App.  28;  Moore  v.  State,  36  Miss.  137. 

Eight  thousand  dollars  is  not  ex- 
cessive bail  to  require  of  one  charged 
with  forgery,  where  the  punishment 
fixed  by  law  for  such  crime  is  from 
one  to  fourteen  years.  In  re  Williams, 
82  Cal.  183. 

It  is  proper  for  the  court  to  take  into 
consideration  the  fact  that  the  accused 
is  a  man  of  fortune.  Ex  p.  Banks,  28 
Ala.  89. 

It  is  proper  to  consider  the  value  of 
property  the  accused  is  alleged  to 
have  received  in  the  commission  of  the 
offense  charged,  and  to  require  bail  in 
a  sum  at  least  equal  thereto.  Ex  p. 
Duncan,  53  Cal.  410. 

A  recognizance  need  not  show  that 
the  amount  of  bail  was  fixed  by  the 
court  and  indorsed  on  the  writ. 
Vancil  v.  People,  16  111.  120. 

By  Clerk. — The  clerk  of  the  court 
has  power  to  determine  the  amount 
of  bail  in  case  the  court  has  not  de- 
termined the  amount  thereof  and  no 
judge  can  be  found,  after  reasonable 
effort  to  find  one.  State  v.  Schweiter, 
27  Kan.  499. 

By  Constable. — A  constable  has  no 
power  to  determine  the  amount  of 
bail,  although  the  court  has  failed  to 
do  so  and  no  judge  can  be  found  to 
whom  to  apply.  State  v.  Winninger, 
81  Ind.  51. 

Fixed  in  Advance. — It  is  proper  to 
make  an  order  in  advance  fixing  the 
amount  of  bail  in  a  particular  class  of 
cases  at  a  uniform  sum,  subject  to 
modification  where  its  impropriety  or 
injustice  is  shown.  Carmody  v. 
State,  105  Ind.  547. 

3.  Stimson's  Statute  Law,  §  123. 

Federal  Constitntion. — The  provisioii 
of  the  United  States  Constitution 
that   excessive   bail   shall   not  be  re- 
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in  the  sound  discretion  of  the  officer  having  authority  to  deter- 
mine it.*  Such  discretion  is  subject  to  review,  but  will  not  be 
reversed  unless  an  abuse  of  it  is  shown.* 

Reduction. — In  a  proper  case  a  reduction  of  bail  maybe  obtained 
by  a  simple  application  to  the  court  or  by  habeas-corpus  pro- 
ceedings.* 


quired  does  not  apply  to  or  control  the 
court  or  officers  of  the  several  states 
on  applications  for  bail;  but  the  qilles- 
tion  is  to  be  determined  by  the  con- 
stitutions of  the  states,  most  of  which 
have  similar  provisions.  Barker  v. 
People,  3  Cow.  (N.  Y.)  686;  Com.  v. 
Hitchings,  5  Gray  (Mass.) 482;  Barron 
V.  Baltimore,  7  Pet.  (U.  S.)  243;  James 
V.  Com.,  12  S.  &  R.  (Pa.)  221. 

Excessive. — To  require  for  the  ac- 
cused a  larger  sum  as  bail  than  from 
his  circumstances  he  can  be  reason- 
ably expected  to  give,  is  substantially 
a  denial  of  bail  and  a  violation  of  the 
constitutional  guaranty  against  ex- 
cessive bail.  U.  S.  V.  Brawner,  7 
Fed.  Rep.  86;  U.  S.  v.  Lawrence,  4 
Cranch  (C.  C.)  518. 

Mere  proof  of  inability  to  furnish 
the  amount  required  does  not  show  it 
to  be  excessive.  Ex  p.  Duncan,  54 
Cal.  75. 

1.  Ex  p.  Bryant,  34  Ala.  270;  Exp. 
Ryan,  44  Cal.  555;  Ex  p.  Taylor,  5 
Cow.  (N.  Y.)  39;  People  v.  Dixon,  4 
Park.  Cr.  Rep.  (N.  Y.)  651;  State  v. 
Ward,  2  Hawks  (N.  Car.)  443;  State 
V.  Hill,  3  Ired.  (N.  Car.)  398;  In  re 
Perry,  19  Wis.  676. 

Ten  thousand  dollars  was  held  ex- 
cessive for  a  person  convicted  of  libel. 
In  re  Chandler,  45  La.  Ann.  696. 

Not  Excessive. — Where  the  accused 
is  in  custody,  charged  with  the  em- 
bezzlement of  property  amounting  to 
between  seventy  and  eighty  thousand 
dollars,  bail  in  the  sum  of  twenty- 
five  thousand  dollars  is  not  excessive. 
Ex  p.  Snow,  I  R.  I.  360. 

Upon  charges  of  forgery  and  of  the 
larceny  of  property  of  the  value  of 
five  hundred  dollars,  bail  in  the  sum 
of  two  thousand  dollars  was  held  not 
to  be  excessive.  Evans  v.  Foster,  i 
N.  H.  374. 

Seventy  thousand  dollars  was  not 
excessive  for  one  charged  with  embez- 
zling that  amount,  and  who  had  once 
fled  after  being  bailed.  In  re  Scott, 
38  Neb.  502. 

Fifteen  thousand  dollars  was  held 
not  excessive  bail  for  one  accused  of 


attempt  to  kill.  Ex  p.  Ryan,  44  Cal. 
555- 

Ten  thousand  dollars  was  held  rea- 
sonable for  one  indicted  for  murder. 
McConnell  v.  State,  13  Tex.  App.  390. 

One  hundred  and  twelve  thousand 
dollars  was  held  reasonable  for  ten 
distinct  felonies,  where  that  sum  was 
alleged  to  have  been  taken.  Ex  p. 
Duncan,  53  Cal.  410. 

More  than  Ordered. — Where  an  order 
of  court  had  fixed  the  amount  of  bail, 
and  a  sheriff  demanded  and  received 
bail  from  the  accused  in  a  larger 
amount  than  required  by  the  order, 
the  recognizance  so  given  was  held 
void.     Waugh  v.  People,  17  111.  561. 

Less  than  Statute  Required. — Where  a 
recognizance  was  taken  in'a  sum  less 
than  that  required  by  statute — held, 
that  it  was  void.  State  v.  McCown, 
24  W.  Va.  625. 

Judge  not  Liable. — A  judicial  officer 
is  not  liable  to  an  action  for  demand- 
ing excessive  bail.  But  in  the  case  of 
Evans  v.  Foster,  i  N.  H.  374,  it  was 
determined  that  the  bail  demanded 
was  not  excessive. 

2.  McConnell  v.  State,  13  Tex.  App. 

390- 

The  exercise  of  discretion  of  the 
trial  court  in  fixing  the  amount  of  bail 
will  not  be  reviewed  by  the  appellate 
court  unless  it  clearly  appears  that  the 
amount  fixed  by  the  trial  court  is  en- 
tirely disproportionate  to  the  offense 
charged.  In  re  Williams,  82  Cal. 
183. 

3.  Beldens  v.  Cromelines,  i  Wend. 
(N.  Y.)  107;  Bunting  v.  Brown,  13 
Johns.  (N.  Y.)425;  Evans  v.  Foster, 
I  N.  H.  374. 

Bail  Commissioner. — After  the  amount 
of  bail  has  been  fixed  by  a  judge  hav- 
ing authority  so  to  do,  it  cannot  be 
changed  by  a  bail  commissioner.  In  re 
Bail  Com'rs,  85  Me.  544.  Contra, 
People  V.  Robb,  98  Mich.  397. 

Appellate  Court. — Where,  on  appeal 
from  conviction  for  manslaughter,  the 
trial  court  has  fixed  the  amount  of  bail 
on  appeal,  the  appellate  court  has  no 
power  to  reduce  the  amount  thereof 
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6.  Money  as  Bail — Authority  to  Take. — In  many  jurisdictions  the 
statutes  authorize  persons  arrested  and  charged  with  crime  to 
deposit  money  in  Heu  of  giving  bail ;  but  unless  there  is  a  statute 
authorizing  it  such  a  deposit  cannot  be  taken  as  bail.* 

A  Substitute  for  Kecognizance. — Where  money  has  been  properly 
taken  as  bail,  a  person  accused  cannot  be  compelled  to  give  a 
recognizance  or  bail  bond.  * 

Forfeiture. — Money  deposited  as  bail  is  treated  as  a  recognizance, 
and  the  same  proceedings  must  be  taken  to  forfeit  it  as  if  it  were 
a  recognizance  ;^  and  when  so  forfeited  it  is  considered  and 
treated  as  though  it  was  money  recovered  in  a  suit  on  a  recog- 
nizance."* 

Title  to  Money. — Money  so  deposited  is  considered  as  the  prop- 
erty of  the  accused,  and  may  be  applied  in  payment  of  a  fine 
imposed  on  him,  although  it  was  in  fact  deposited  by  and  belonged 
to  a  third  person.* 

7.  Qualifications  of  Bail. — The  number  and  qualification  of  the 
bail  are  generally  regulated  by  statute  in  each  jurisdiction.  Two 
sureties  of  sufficient  ability  are  usually  required,®  who  should 
swear  to  their  sufficiency,  and  they  may  be  examined  as  to  their 
qualifications.'''     If  the  sureties  offered  are  of  sufficient  pecuniary 


as  excessive.  State  v.  Gile,  6  Wash. 
623. 

Financial  Condition. — In  an  applica- 
tion to  reduce  the  amount  at  which 
bail  has  been  fixed,  the  papers  should 
show  the  financial  condition  of  the 
accused.  Ex  p.  Hatchings,  11  Tex. 
App.  28. 

Evidence  that  the  accused  is  un- 
able to  give  the  amount  of  bail  re- 
quired does  not  necessarily  show  that 
the  bail  demanded  is  excessive,  or 
warrant  its  reduction.  Ex  p.  Duncan, 
54  Cal.  77;  People  v.  Town,  4  111. 
19. 

Presumption  of  Guilt. — On  an  applica- 
tion for  the  reduction  of  bail  the  ac- 
cused is  presumed  to  be  guilty.  Ex pt 
Duncan,  54  Cal.  75. 

1.  Butler  V.  Foster,  14  Ala.  323; 
State  V.  Lazarre,  12  La.  Ann.  166; 
Dean  v.  Com.,  i  Bush  (Ky.)  20;  Wash 
V.  State,  3  Coldw.  (Tenn.Jgi;  Morrow 
V.  State,  6  Kan.  227;  Smart  v.  Cason, 
50  111.  195;  Reinhard  v.  Columbus,  49 
Ohio  St.  257;  U.  S.  V.  Faw,  i  Cranch 
(C.  C.)486. 

2.  Wash  V.  State,  3  Coldw.  (Tenn.) 
91;  Morrow  v.  State,  6  Kan.  222. 

•     3.  State  V.  Evans,  13  Mont.  239. 
■     4.   Rock   Island   County   v.    Mercer 
County,  24  111.  35;  Morrow  v.  State,  6 
iKan.  222;  Dean  v.  Com.,  i  Bush(Ky.) 
ho. 


5.  People  V.  Laidlaw,  102  N.  Y.  588. 
Beturning    Money.  —  Where    money 

was  deposited  in  lieu  of  bail  by  a  per- 
son illegally  arrested — held,  he  could 
recover  it  back.  Reinhard  v.  Colum- 
bus, 49  Ohio  St.  257. 

Where  money  is  deposited  as  bail  and 
forfeited,  and  the  forfeiture  is  subse- 
quently vacated  and  discharged,  the 
money  may  be  returned.  Arquette  v. 
Marshall  County,  75  Iowa  191. 

Where  money  as  bail  was  deposited 
by  the  person  who  acted  as  attorney 
for  the  accused,  and  it  was  afterwards 
returned  to  such  attorney  by  the  city 
— held,  that  such  payment  to  the  attor- 
ney was  justified,  and  the  city  was  not 
liable  to  be  accused  therefor.  Jack- 
son V.  Rome,  78  Ga.  343. 

6.  Hawk.  P.  C,  bk.  2,  c.  15.  §  54. 
In    case    of    felony    four    sureties 

should  be  required.  Rex  v.  Shaw,  6 
D.  &  R.  154,  16  E.  C.  L.  260. 

Where  a  magistrate  takes  a  recog- 
nizance with  only  one  surety  it  is  valid, 
although  a  statute  requires  two  or 
more.  State  v.  Baker,  50  Me.  45; 
State  V.  Benton,  48  N.  H.  551. 

7.  People  V.  Vermilyea,  7  Cow.  (N. 
Y.)  141;  Stratton  v.  People,  20  Hun 
(N.  Y.)  288,  81  N.  Y.  629. 

It  is  the  duty  of  the  magistrate  to 
see  that  the  sureties  are  responsible, 
and  he   may   examine   them  on  oath, 
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ability,    they  cannot  be  rejected  because  of   their  character  or 
political  opinions.* 

8.  Recognizance — a.  FORM  and  Validity — (i)  ///  General. — 
The  first  requisite  to  the  validity  of  a  recognizance  is  that  it 
shall  be  taken  by  a  court  or  officer  having  legal  authority  to 
take  it,  and  if  such  power  does  not  exist  in  the  court  or  officer 
taking  it,  the  recognizance  is  void.*     No  particular  form  of  words 


and  also  call  and  examine  witnesses 
on  the  subject.  This  is  a  judicial  pro- 
ceeding, and  false  swearing  therein  is 
perjury.  Territory  v.  Weller,  2  N. 
Mex.  470. 

Consent  of  Accused  Necessary. — A  per- 
son accused  cannot  be  compelled  to 
accept  as  bail  persons  whom  he  does 
not  consent  to  have  act  as  such.  He 
has  a  right  to  determine  for  himself 
to  whom  he  will  assume  the  obliga- 
tions imposed  on  a  principal  towards 
his  bail.  People  v.  Davidson,  67  How. 
Pr.  (N.  Y.  Supreme  Ct.)  416. 

Sureties  Indemnified.  —  Where  the 
sureties  have  been  indemnified  by  the 
accused  and  his  friends,  a  recognizance 
given  on  appeal  from  a  conviction  of 
the  accused  is  improper  and  should 
not  be  accepted.  U.  S.  v-.  Simmons, 
47  Fed.  Rep.  575. 

Beceiving  Property  to  Qualify. — It  is 
no  objection  to  bail  that  property  has 
been  transferred  to  them  by  friends 
of  the  accused  in  order  to  enable  them 
to  qualify.  People  v.  Ingersoll,  14 
Abb.  Pr. ,  N.  S.  (N.  Y.  Supreme  Ct.)  23. 

1.  Reg.  V.  Badger,  4Q.  B.  468,  45  E. 
C.  L.  468,  7  Jur.  216. 

2.  Alabama. — Butler  v.  Foster,  14 
Ala.  323;  Gray  v.  State,  43  Ala.  41. 

Arkansas. — Blevins  v.  State,  31  Ark. 
53;  Cooper  V.  State,  23  Ark.  278. 
Georgia. — Nicholson  v.  State,  2   Ga. 

363. 

Illinois. — People  v.  Maynard,  14  111. 
419;  Solomon  v.  People.  15  111.  291. 

Indiana. — State  v.  Wenzel,  77  Ind. 
428;  State  V.  Winninger,  81  Ind.  51. 

Iowa. — State  v.  Cannon,  34  Iowa  325; 
Furgison  v.  State.  4  Greene  (Iowa)  302. 

Kansas. — Morrow  v.  State,  5  Kan. 
563. 

Kentucky. — Chinn  v.  Com.,  5  J.  J. 
Marsh.  (Ky.)  29;  Wallenweber  v. 
Com.,  3  Bush  (Ky.)  63;  Schneider  v. 
Com.,  3  Mete.  (Ky.)  409;  Tharp  v. 
Com.,  3  Mete.  (Ky.)  411;  Branham  v. 
Com.,  2  Bush  (Ky.)  3;  Com.  v.  Roberts, 
.  I  Duv.  (Ky. )  199;  Com.  v.  Fisher,  2 
Duv.    (Ky.)   376;    Dugan    v.    Com.,    6 


Bush  (Ky.)  305;  Harris  v.  Simpson,  4 
Litt.  (Ky.)  165,  14  Am.  Dec.  loi. 

Louisiana. — State  v.  Hays,  4  La. 
Ann.  59;  State  v.  Vion,  12  La.  Ann. 
688;  State  v.  Jones,  3  La.  Ann.  10; 
State  V.  Harper,  3  La.  Ann.  598. 

Maine. — State  v.  Berry,  8  Me.  179. 

Massachusetts. — Vose  v.  Deane,  7 
Mass.  2S0;  Dow  V.  Prescott,  12  Mass. 
419;  Com.  V.  Otis,  16  Mass.  198;  Com. 
V.  Canada,  13  Pick.  (Mass.)  86;  Com. 
V.  Loveridge,  11  Mass.  337. 

Michigan. — Clink  v.  Circuit  Judge, 
58  Mich.  242;  People  v.  McKinney,  9 
Mich.  444. 

Mississippi. — Jacquemine  v.  State, 
48  Miss.  280. 

Missouri. — State  v.  Randolph,  26 
Mo.  213;  State  v.  Ferguson,  50  Mo. 
409;  State  V.  Watson,  54  Mo.  App.  416; 
State  V.  Nelson,  28  Mo.  13. 

Nebraska. — Dickenson  v.  State,  20 
Neb.  72. 

Ohio. — Powell  v.  State,  15  Ohio  579; 
State  V.  Clark,  15  Ohio  595. 

Oregon. — Williams  v.  Shelby,  2  Ore- 
gon 144. 

Tennessee.  —  State  v.  McCoy,  60 
Tenn.  m. 

Z'^jrflj.— Cassaday  v.  State,  4  Tex. 
App.  96;  Keppler  v.  State,  14  Tex. 
App.  173;  Holmes  v.  State,  44  Tex. 
631;  State  V.  Russell,  24  Tex.  505. 

Vermont. — Phelps  v.  Parks,  4  Vt. 
.488. 

United  States.  —  U.  S.  v.  Case,  8 
BlatchL  (U.  S.)250. 

A  writing  purporting  to  be  a  recog- 
nizance taken  by  a  person  not  author- 
ized by  law  to  take  it  or  to  admit  to 
bail,  although  not  technically  a  recog- 
nizance, is  a  contract  between  the 
sureties  and  the  state,  and  is  valid  as 
such.     Dennard  v.  State,  2  Ga.  137. 

Where  one  justice  had  power  to 
take  a  recognizance — held,  that  the 
fact  that  it  was  taken  by  two  justices 
did  not  invalidate  it.  Chase  v.  Peo- 
ple, 2  Colo.  528. 

The  validity  of  a  recognizance  does 
not  depend  on  the   fact  that  the  court 
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is  necessary  to  render  a  recognizance  valid,  but  it  must  contain 
the  essential  requisites  of  such  an  instrument.*  A  recognizance 
should  state,  in  substance,  all  the  proceedings  which  show  the 
authority  of   the   court   or  magistrate  to   take  it.^     The   special 


I 


before  which  the  party  is  required  to 
appear  has  jurisdiction  of  the  crime 
charged  against  him,  but  upon  the 
duty  and  power  of  the  magistrate  to 
examine  into  the  matter  and  to  admit 
the  party  to  bail.  State  v.  Edney,  4 
Dev.  &  B.  (N.  Car.)  37S. 

The  Venue  in  the  margin  of  the  re- 
cognizance may  be  sufficient  to  indicate 
in  what  court  it  was  taken.  State 
Treasurer  v.  Bishop,  39  Vt.  353. 

Illegal  Arrest.  —  If  the  accused  is 
illegally  arrested, a  recognizance  given 
to  obtain  his  release  is  void.  Pauer 
V.  Simon,  6  Bush  (Ky.)  514;  Blevins 
V.  State,  31  Ark.  53;  Brown  v.  Way, 
33  Ga.  190. 

If  the  warrant,  indictment,  or  proc- 
ess under  which  the  accused  is  held 
is  void,  the  recognizance  given  by 
him  will  be  invalid.  Harrell  v.  State, 
22  Tex.  App.  692;  Cassaday  z'.  State,  4 
Tex.  App.  96;  State  v.  Swope,  72  Mo. 

399- 

Variance. — A  recognizance  is  valid 
although  there  is  a  variance  between  it 
and  the  warrant  of  arrest.  State  v. 
Rowe,  8  Rich.  (S.  Car.)  17. 

Grand  Jury  Improper.  —  Where  the 
grand  jury  which  found  an  indictment 
was  improperly  composed,  and  the  in- 
dictment invalid,  a  recognizance  given 
to  appear  and  answer  the  indictment 
was  held  void.  Wells  v.  State,  21 
Tex.  App.  594. 

Indictment  Quashed. — Where  a  re- 
cognizance is  given  to  appear  and  an- 
swer an  indictment,  and  the  indictment 
is  quashed,  the  recognizance  is  void. 
State  V.  Lockhart,  24  Ga.  420. 

Irregularities.  —  The  validity  of  a 
recognizance  is  not  affected  by  any 
irregularities  in  the  proceedings  prior 
to  the  time  when  it  was  given.  U.  S. 
V.  Wallace,  46  Fed.  Rep.  569;  People 
V.  Brown,  59  Hun  (N.  Y.)  618. 

A  recognizance  is  not  necessarily 
void  merely  because  the  proceedings 
under  which  it  was  taken  Were  er- 
roneous. Com.  V.  Haffey,  6  Pa.  St. 
34S. 

Purpose  TJnaathorized . —  A  recogni- 
zance taken  for  a  purpose  not  author- 
ized by  law  is  invalid  and  void.  Har- 
rington V.  Brown,  7  Pick.  (Mass.) 
232. 


Subsequent  Events. — If,  at  the  time  a 
justice  of  the  peace  admits  an  assailant 
to  bail,  the  assailed  party  is  still  alive, 
and  the  justice,  believing  the  offense 
not  to  amount  to  more  than  an  assault 
and  battery,  admits  the  offender  to 
bail,  the  r&eognizance  is  not  void,  al- 
though the  assailed  party  may  after- 
wards die  of  the  wounds  inflicted  by 
the  assailant.  Adams  v.  Governor, 
22  Ga.  417. 

Charge  Preferred  by  Justice.  —  In 
Texas,  where  a  recognizance  states 
that  the  charge  was  preferred  by  a 
justice,  it  is  invalid.  Murphy  z/.  State, 
17  Tex.  App.  100. 

To  Proper  Officer. — The  recognizance 
must  also  be  taken  to  the  proper 
officer,  treasurer  of  the  state  or  county, 
etc.,  as  the  case  may  be.  Treasurer  v. 
Mitchell,  23  Vt.  131. 

1.  Dean  v.  State,  2  Smed.  &  M. 
(Miss.)  200. 

Where  no  form  is  prescribed  by  stat- 
ute, any  language  is  sufficient  which 
shows  that  the  officer  took  the  recog- 
nizance for  the  purposes  intended. 
Lawrence  v.  People,  17  111.  172. 

A  recognizance  may  be  good  as  such 
at  common  law,  although  it  does  not 
conform  exactly  to  a  state  statute. 
Phelps  V.  Parks,  4  Vt.  488. 

A  recognizance  is  not  invalid  be- 
cause it  recites  that  the  indictment  was 
for  larceny,  when  it  was  for  larceny 
and  burglary;  nor  because  it  does  not 
state  the  term,  day,  and  year  when  the 
indictment  was  found;  nor  because  of 
discrepancy  between  its  date  and  its 
approval.     Mooney  v.  People,  81  111. 

134- 

Under  the  Texas  statute  defining  a 
recognizance,  a  recital  in  a  recogni- 
zance that  the  principal  binds  himself, 
etc.,  and  the  "  surety  binds  his  heirs 
and  legal  representatives "  without 
binding  himself,  is  fatally  defective. 
Grier  v.  State,  29  Tex.  95. 

2.  State  V.  Smith,  2  Me.  62;  Com. 
V.  Downey,  9  Mass.  520;  Com.  v. 
Daggett,  16  Mass.  446;  Nicholson  v. 
State,  2  Ga.  363. 

Grounds.  —  A  recognizance  should 
state  the  grounds  on  which  it  is  taken, 
so  that  it  may  appear  that  the  magis- 
trate who  took  it  had  jurisdiction  and 
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facts  which  give  jurisdiction  in  the  particular  case  need  not  be 
stated  if  the  recognizance  is  conditioned  for  the  doing  of  some 
act  for  which  recognizance  may  properly  be  taken,  and  if  the  court 
or  ofificer  who  takes  it  has  authority  to  take  recognizances  in  cases 
of  that  general  description.* 

(2)  Condition  and  Penalty. — A  recognizance  must  have  a  condi- 
tion and  a  penalty,  and  the  material  parts  thereof  should  be 
clearly  stated.*     The  omission  of  a  condition  required  by  statute 


authority  so  to  do.  Com.  v.  Downey, 
9  Mass.  520;  Com.  v.  Daggett,  16 
Mass.  447;  State  v.  Smith,  2  Mc.  62; 
Nicholson  v.  State,  2  Ga.  363;  Good- 
win V.  Governor,  i   Stew.  &  P.  (Ala.) 

465- 

Contra. — If  the  court  or  officer  tak- 
ing a  recognizance  had  jurisdiction  to 
take  it.  it  is  valid,  and  the  existence 
of  jurisdiction,  or  the  facts  giving  it, 
need  not  be  stated  in  the  recognizance. 
State  V.  Terrell,  29  Kan.  563;  People 
V.  Dennis,  4  Mich.  609. 

Description  of  Offense. — Where  a  re- 
cognizance is  taken  by  a  court  of 
limited  jurisdiction,  the  offense  with 
which  the  accused  is  charged  should 
be  so  described  therein  that  it  will 
appear  that  the  said  court  had  power 
to  admit  to  bail.  Chase  v.  People,  2 
Colo.  528;  People  v.  Koeber,  7  Hill 
(N.  Y.)  39;  State  v.  Howley,  73  Me.  552. 

1.  State  V.  Hamer,  2  Ind.  371;  Gal- 
lagher V.  People,  91  111.  590;  Gilder- 
sleeve  V.  People,  10 Barb.  (N.  Y.)  35; 
People  V.  Kane.  4  Den.  (N.  Y.)  530; 
Champlain  v.  People,  2  N.  Y.  82;  U. 
S.  V.  George,  3  Dill.  (U.  S.)  431; 
State  V.  Edgerton,  12  R.  I.  104;  State 
V.  Grant,  10  Minn.  39;  People  v.  Den- 
nis, 4  Mich.  609;  State  v.  Williams, 
17  Ark.  371. 

Hence  where  a  recognizance  taken 
before  a  magistrate  authorized  to  take 
bail  in  all  cases  is  conditioned  for  the 
appearance  of  the  accused  to  answer  a 
charge  of  forgery,  it  is  valid,  although 
it  does  not  state  the  proceedings  by 
which  the  application  was  brought 
before  the  magistrate.  People  v. 
Kane,  4  Den.  (N.  Y.)  530. 

Precision. — A  recognizance  is  valid 
if  it  shows  at  what  court  the  accused 
IS  bound  to  appear,  and  the  description 
of  the  charge  made  is  such  that  it  ap- 
pears the  magistrate  has  authority  to 
take  bail,  although  the  language  used 
is  not  concise  or  clear.  State  v.  Hatch, 
59  Me.  410;  State  v.  Crowley,  60  Me. 
103. 

Variance  from  Statutory  Form. — Al- 


though a  statute  prescribes  the  form 
of  a  recognizance,  yet  if  the  accused 
be  released  on  an  obligation  volun- 
tarily given,  and  which  is  good  as  a 
common-law  obligation,  it  will  be  held 
sufficient.  State  v.  Perry,  28  Minn. 
460;  U.  S.  V.  Evans,  i  Crim.  L.  Mag. 
(N.  Y.)  600. 

Probable  Cause. — In  People  v.  Koeber, 
7  Hill  (N.  Y.)  39,  it  was  held  that  it 
should  appear  from  a  recognizance 
that  there  was  probable  cause  for  be- 
lieving the  accused  guilty  of  the  of- 
fense charged.  But  this  case  was 
overruled  in  Champlain  v.  People,  2 
N.  Y.  85;  People   v.  Kane,  4  Den.  (N. 

Y.)539. 

Where  a  recognizance  is  given  to 
secure  the  appearance  of  the  accused 
for  further  examination,  it  need  not 
state  "that  there  is  probable  cause 
for  holding  the  accused  to  bail."  Peo- 
ple V.  Freeman,  20  Mich.  413. 

After  Examination. — It  should  appear 
that  a  recognizance  was  taken  after 
the  holding  of  an  examination  and  the 
admission  of  the  accused  to  bail,  and 
this  should  appear  from  some  memo- 
randum made  by  the  magistrate,  or 
some  judgment  entered;  and  if  it  does 
not  so  appear  the  recognizance  is  in- 
valid. Morgan  v.  Com.,  12  Bush 
(Ky.)  84. 

A  recognizance  entered  into  without 
an  examination  of  the  charge  made 
against  the  accused  is  void  unless 
such  examination  is  waived,  and 
the  accused  has  a  right  to  such  exami- 
nation before  a  recognizance  can  be 
required,  if  he  insists  on  such  right. 
Champlain  v.  People,  2  N.  Y.  82. 

2.  State  V.  Crippen,  i  Ohio  St.  399. 

The  Material  Parts  of  the  obligation 
and  condition  should  appear  in  the 
recognizance,  and  the  recognizance  to 
appear  before  the  court  should  bear 
as  close  an  analogy  as  possible  to  that 
to  appear  before  the  examining  magis- 
trate. Dillingham  v.  U.  S.,  2  Wash. 
(U.  S.)  422. 

A   recognizance  is  invalid  unless  it 
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renders  it  void;*  but  the  addition  of  conditions  not  required  do 
not  vitiate  it  unless  they  make  it  more  onerous  than  the  law 
requires.* 

(3)  Appearance — Condition  Essential. — A  recognizance  must  be 
conditioned  for  the  appearance  of  the  accused,  or  it  is  fatally- 
defective.^ 


Time  and  Place. — It  must  state  a  day  or  time  for  such  appearance, 
it  is  void.*     If  the  time  stated  for  appearance  is  a  time  when  no 

A  recognizance 


or  It  IS  void.*     it  the  tune  stated  tor  appearan 
court  is  to  be  held,  the  recognizance  is  invalid.' 


contains  all  the  essential  parts  of  both 
the  obligation  and  condition;  nor  can 
the  lack  of  them  be  supplied  by  oral 
evidence.  A  memorandum  of  a  clerk 
on  a  loose  sheet  of  paper,  stating  that  a 
recognizance  had  been  entered  into  by 
the  parties,  but  not  setting  out  all  the 
essential  parts  thereof,  is  invalid  as  a 
recognizance.  Although  a  statute  al- 
lowed a  recognizance  to  be  taken  in 
open  court  and  attested  by  the  clerk 
without  entry  on  the  journal  of  the 
court,  this  was  not  intended  to  dis- 
pense with  a  writing  setting  out  all 
essential  parts  of  the  recognizance. 
State  w.  Crippen,  i  Ohio  St.  399. 

1.  State  V.  McCown,  24  W.  Va.  625; 
Alexander  v.  Bates,  33  Ga.  125.  See 
Gallagher  v.  People,  91  111.  590;  State 
V.  Benton,  48  N.  H.  551. 

2.  State  z*.  Cobb,  71  Me.  198;  State 
V.  Crawley,  60  Me.  103;  State  v. 
Wellman,  3  Ohio  14;  People  v.  Haw- 
kins, 5  How.  Pr.  (N.  Y.  Supreme 
Ct.)  i;  People  v.  Millis,  5  Barb.  (N.Y.) 
511;  State  V.  Kurtz,  27  Kan.  223;  State 
V.  Edgerton,  12  R.  I.  104;  Howie  v. 
State,  I  Ala.  113;  Williford  v.  State, 
17  Tex.  653. 

Surplusage.  —  A  condition  that  a 
recognizance  shall  be  valid  only  in 
case  the  accused  is  legally  imprisoned 
cannot  enlarge  or  restrict  the  opera- 
tion of  a  recognizance  or  vitiate  it; 
and  such  a  condition  must  be  regarded 
as  surplusage.  State  v.  Wellman,  3 
Ohio  14. 

More  Burdensome. — If  conditions  are 
inserted  in  a  recognizance  that  are 
not  authorized  by  statute,  and  which 
make  it  more  burdensome,  it  is  in- 
valid. Loyd  V.  McTeer,  33  Ga.  37; 
Turner  v.  State,  14  Tex.  App.  168. 

3.  Carroll  v.  State,  6  Tex.  App.  463; 
Anonymous,  6  Mod.  231. 

A  recognizance  binding  the  accused 
to  pay  a  sum  of  money  absolutely, 
without  any  provision  for  his  appear- 
ance, and  not  binding  the  sureties  in 


any  sum,  is  invalid.     Hand  v.  State,  28 
Tex.  App.  28. 

4.  State  7/.  Allen,  33  Ala.  422;  Henry 
V.  Com.,  4  Bush  (Ky.)  427;  Com.  v. 
Ball,  6  Bush  (Ky.)294;  People  v.  Car- 
penter, 7  Cal.  402;  Brite  v.  State,  24 
Tex.  219;  State  v.  Casey,  27  Tex.  iii; 
State  V.  Bradley,  I  Blackf.  (Ind.)  83; 
Wheeler  v.  State,  21  Ga.  153;  Sheets 
V.  People,  63  111.  78;  Mooney  v.  Peo- 
ple, 81  111.  134;  State  V.  Johnson,  13 
Ohio  176;  Gay  v.  State,  7  Kan.  394. 

Day  to  Day. — A  recognizance  requir- 
ing the  accused  to  appear  from  day 
to  day  for  examination,  and  not  depart 
the  court  without  leave,  is  enough  to 
bind  him  to  remain  in  attendance  dur- 
ing the  whole  examination,  whether 
continued  from  day  to  day  or  ad- 
journed over  to  any  time  and  place 
within  the  jurisdiction  of  the  magis- 
trate to  specify.  People  v.  Wittels- 
berger,  39  Micli.  259. 

5.  Burnett  v.  State,  18  Tex.  App. 
283;  Thomas  v.  State,  12  Tex.  App. 
417;  Proseck  v.  State,  38  Ohio  St.  606; 
State  7'.  Sullivan,  3  Yerg.  (Tenn.)28i; 
Butler  V.  State,  12  Smed.  &  M.  (Miss.) 
470;  Com.  V.  Bolton,  i  S.  &  R.  (Pa.) 
328;  State  Treasurer  v.  Danforth, 
Brayt.  (Vt.)  140;  U.  S.  v.  Keiver,  56 
Fed.  Rep.  422;  People  v.  Mack,  i  Park. 
Cr.  Rep.  (N.  Y.)  567. 

Change  of  Time. — Where  a  recogni- 
zance requires  the  accused  to  appear 
at  a  term  of  court  to  be  held  at  a  time 
when  no  legal  term  of  the  court  can 
be  held,  it  is  void;  but  where  the  time 
stated  in  the  recognizance  is  that  fixed 
by  law  for  the  holding  of  the  court  at 
the  time  the  recognizance  is  given,  a 
subsequent  change  by  statute  in  the 
time  of  holding  court  does  not  render 
the  recognizance  void;  the  accused  is 
bound  to  take  notice  of  the  change, 
and  appear  on  the  day  to  which  it  is 
changed.  Douglas  v.  State,  26  Tex. 
App.  248. 

Where  a  recognizance  is  conditioned 
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mast  properly  state  the  court  or  place  at  which  the  accused  is 
required  to  appear,  or  it  is  void.*  If  the  time  and  place  of 
appearance  be  stated  with  reasonable  certainty,  it  is  sufficient.* 


for  the  appearance  of  the  accused  on 
a  day  named,  it  is  not  invalidated  by 
a  change  in  the  time  of  holding  the 
court.     Walker  v.  State,  6  Ala.  350. 

Continuance. — Where  an  indictment 
is  found  at  the  term  at  which  a  recogni- 
zance is  returnable,  it  may  be  con- 
tinued or  extended  to  a  subsequent 
term.      Ellison  v.  State,  8  Alq.  273. 

Impossible  Date.  —  A  recognizance 
conditioned  for  the  appearance  of  the 
accused  at  the  next  term  of  court, 
A. D.  188,  is  void,  the  date  specified 
being  an  impossible  one.  Wegner  v. 
State,  28  Tex.  App.  419. 

Inserting  a  Wrong  Tear  by  Mistake 
as  the  date  on  which  the  accused  is 
to  appear,  does  not  render  a  recogni- 
zance invalid.  People  v.  Welch,  47 
How.  Pr.  (N.  Y.  C.  PI.)  420. 

Term  to  Term. — A  recognizance  con- 
ditioned for  the  appearance  of  the  ac- 
cused from  term  to  term  and  day  to 
day  is  valid;  the  words  day  to  day 
may  be  treated  as  surplusage.  State 
V.  Glaevecke,  33  Tex.  53. 

Instanter. — A  recognizance  requir- 
ing the  accused  to  appear  "  instanter" 
was  held  valid.  Fentress  v.  State,  16 
Tex.  App.  79. 

1.  State  V.  Rye,  9Yerg.  (Tenn.)386; 
Sherman  v.  State,  4  Kan.  570;  People 
V.  Mack,  I  Park.  Cr.  Rep.  (N.  Y.)567; 
Thomas  v.  State,  13  Tex.  App.  496; 
Pippin  V.  State  (Tex.  Crim.  App., 
1893),  20  S.  W.  Rep.  979.  But  see 
Petty  V.  People,  118  111.  148;  Milliken 
V.  State,  21  Ohio  St.  635;  State  v. 
Johnson,  13  Ohio  176;  People  v.  Car- 
penter, 7  Cal.   402. 

A  recognizance  should  show  on  its 
face  the  court  before  which  the  ac- 
cused is  bound  to  appear.  State  v. 
Rye,  9  Yerg.  (Tenn.)  386.  It  need  not 
name  the  court- in  which  the  recogni- 
zance was  taken.  State  v.  Rye,  9 
Yerg.  (Tenn.)  386.  Contra,  Grigsby  v. 
State,  6  Yerg.  (Tenn.)  354. 

Name  of  Connty  Omitted. — Where  a 
statute  provided  that  a  recognizance 
should  require  the  accused  to  appear 
before  the  proper  court,  and  that  the 
name  of  the  court  and  county  should 
be  a  sufficient  statement  of  the  place 
of  appearance — held,  that  a  recogni- 
zance staring  the  place  of  appearance 
as  "the   county  court  in  and  for  the 


county  of  county,  state  of  Texas,  at 
the  court-house  thereof,  in  the  city 
of  W.,"  was  defective  and  invalid. 
Hammond  v.  State  (Tex.,  1886),  9 
S.  W.  Rep.  269. 

Court  not  Judge. — A  recognizance 
should  be  made  returnable  before  the 
court.  If  returnable  before  a  judge 
at  chambers,  the  accused  is  not  bound 
to  appear.  Corlies  f.  Waddell,  i  Barb. 
(N.  Y.)355. 

Ifame  of  Judge.  —  A  recognizance 
must  state  the  name  of  the  magistrate 
before  whom  the  accused  is  required 
to  appear;  and  where  it  omits  to  do  so 
it  is  void.  Crowder  v.  State,  7  Tex. 
App.  484. 

2.  Reg.  V.  Hodgson,  7  Exch.  915; 
Mooney  v.  People,  81  111.  134;  Allen 
V.  People,  29  111.  App.  555:  State  v. 
Bradley,  i  Blackf.  (Ind.)83;  Dean  v. 
State,  2  Smed.  &  M.  (Miss.)  200;  Kel- 
logg V.  State,  43  Miss.  57;  Williamson 
V.  Hall,  I  Ohio  St.  190;  State  v.  Well- 
man,  3  Ohio  114;  Clark  v.  Petty,  29 
Ohio  St.  452;  Proseck  v.  State,  38  Ohio 
St.  606;  Com.  V.  Emery,  2  Binn.  (Pa.) 
431;  Pickett  V.  State,  16  Tex.  App. 
648;  Brite  v.  State,  24  Tex.  219. 

Next  Criminal  Court.  —  A  recogni- 
zance may  be  conditioned  for  the 
appearance  of  the  accused  at  the 
next  criminal  court  having  cognizance 
of  the  offense  charged.  People  v. 
Mack,  I  Park.  Cr.  Rep.  (N.  Y.)  567; 
Moore  v.  State,  28  Ark.  480;  Turner  v. 
State,  14  Tex.  App.  168;  Crowder  v. 
State,  7  Tex.  App.  484;  Williamson 
V.  State,  12  Tex.  App.  169;  Nicholls  v. 
State,  5  N.  J.  L.  539- 

Next  Term. — A  recognizance  is  valid 
although  it  requires  the  accused  to 
appear  "before  the  next  term  of  the 
court"  instead  of  "before  the  court 
at  its  next  term."  Brown  v.  State,  28 
Tex.  App.  65. 

Before  "the  Judge.'' — A  recognizance 
requiring  the  prisoner  to  appear  be- 
fore "the  judge  of  the"  court  to 
which  the  recognizance  is  returnable, 
is  not  thereby  void.  Dean  v.  State, 
2    Smed.  &  M.  (Miss.)  200. 

Name  of  County. — A  recognizance  is 
valid,  although  it  does  not  in  the  body 
of  it  state  the  county  in  which  the  court 
is  to  be  held  at  which  accused  is  re- 
quired to  appear,  where  it  is  beaded 
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Omissions  and  Additions. — If  properly  conditioned  for  appearance  a 
recognizance  is  not  invalid  for  omitting  the  requirement  to 
answer  the  charge  or  indictment  ;  *  nor  by  the  addition  of  pro- 
visions requiring  the  accused  not  to  depart  without  leave,  etc.* 

(4)  Offense  Charged. — A  recognizance  must  set  out  or  specify 
-the  offense  charged  and  for  which  the  accused  is  held  to  answer, 
or  it  is  void.*     The  offense  must  be  described  in  such  terms  as 


with  the  name  of  the  proper  county, 
was  filed  in  the  clerk's  office  thereof, 
ftnd  the  accused  was  arrested  in  that 
county;  and  if  the  accused  fails  to  ap- 
pear it  may  be  properly  forfeited  for 
such  nonappearance.  Norton  z*.  State, 
40  Kan.  670. 

Defect  Cured  by  Statute. — A  recog- 
nizance reciting  that  the  accused  had 
entered  into  a  sufficient  recogni- 
zance to  appear  at  the  next  regu- 
lar term  of  court  and  not  depart  with- 
out leave,  is  not  invalid  by  reason 
of  a  further  clause  therein  requiring 
the  accused  to  appear  before  the  judge 
of  the  same  court  to  answer  the  in- 
junction against  him,  the  latter  clause 
being  regarded  as  a  mere  defect  of 
form  which  the  statute  provides  shall 
not  vitiate  it.     Nelson  v.  State,  44  Kan. 

154- 

Court-house  Presumed. — If  a  recogni- 
zance is  silent  as  to  the  place  where 
the  court  at  which  the  accused  is  to 
appear  is  held,  the  court  house  of  the 
county  will  be  presumed  to  be  intend- 
ed. People  V.  Derby,  i  Park.  Cr. 
Rep.  (N.  Y.)392;  Tyler  v.  Greenlaw. 
5  Rand.  (Va.)  711. 

Different  County. — Where  it  appears 
from  a  recognizance  that  the  court  at 
which  the  accused  is  bound  to  appear 
is  in  a  diliferent  county  from  that  in 
which  the  offense  was  committed,  this 
does  not  render  it  void.  Dean  v.  State, 
2  Smed.  &  M.  (Miss.)  200. 

A  recognizance  which  binds  the  ac- 
cused to  appear  at  a  court  in  a  different 
county  from  that  in  which  he  is  in- 
dicted, but  to  which  court  the  case  has 
been  properly  transferred  by  an  order 
changing  the  venue,  is  a  valid  recog- 
nizance.    Hall  V.  State,  15   Ala.   431. 

1.  Gary  v.  State,  11  Tex.  App.  527; 
State  V.  Becknall,  41  Tex.  319. 

To  Pay  Penalty. — Where  a  recogni- 
zance is  given  for  the  appearance  of 
the  accused,  it  is  not  invalid  because  it 
omits  to  state  "that  on  his  default  the 
sureties  will  pay  the  sum  named 
therein  to  the  commonwealth."  Com. 
V.  O'Daniel,  9  Bush  (Ky.)  551. 

2.  State  Treasurer  v.   Seaver,  7  Vt. 


480;  Treasurer  v.  Rolfe,  15  Vt.  9; 
Glasgow  V.  State,  41  Kan.  333;  People 
V.  Millis,  5  Barb.  (N.  Y.)  511. 

A  condition  in  a  recognizance,  "  not 
to  depart  from  the  court  without  li- 
cense therefor,"  binds  the  accused 
not  to  depart  from  the  term  of  the 
court  at  which  he  is  held  to  appear. 
State  V.  Baker,  50  Me.  45. 

Abide  Order  of  Court. — A  recognizance 
conditioned  to  appear  at  the  next  term 
of  the  court  and  abide  the  order  of  the 
court  binds  the  accused  to  perform  any 
judgment  rendered;  and  if  after  con- 
viction he  fails  to  do  so,  it  maybe  for- 
feited. Neininger  v.  State,  50  Ohio 
St.  394. 

Where  a  recognizance  is  conditioned 
"to  abide  the  order  and  judgment  of 
the  court,"  noncompliance  with  the 
judgment  rendered  is  a  breach  of  the 
recognizance.  State  v.  Whitson,  8- 
Blackf.  (Ind.)  178. 

Where  the  statute  requires  a  recog- 
nizance to  be  conditioned  for  the  ap- 
pearance of  the  accused  to  answer  the 
charge  made,  a  recognizance  requir- 
ing the  accused  to  appear  and  answer 
the  charge,  and  also  "  to  abide  the 
final  judgment  rendered,"  is,  as  to  the 
latter  provision,  more  arduous  than 
the  law  requires,  and  therefore  is 
is  void.  Turner  v.  State,  14  Tex.  App. 
168. 

Payment.  —  A  recognizance  condi- 
tioned not  only  for  the  appearance  of 
the  accused  for  trial,  but  also  that  he 
will  pay  any  fine  that  may  be  imposed 
on  him,  is  void  as  to  the  last  condition, 
and  cannot  be  forfeited  for  breach  of 
it.     State  V.  Cobb,  44  Mo.  App.  375. 

To  Remain. — Where  the  state  re- 
quires a  recognizance  to  state  the 
court  before  which,  and  the  time  and 
place  when  and  where  the  accused  is 
to  appear — held,  that  a  recognizance 
requiring  appearance  "at  the  next 
term  of  this  court  and  there  remain," 
etc.,  is  invalid.  Williamson  v.  State, 
12  Tex.  App.  169. 

3.  Com.  V.  West,  i  Dana  (Ky.)  165; 
Simpson  v.  Com.,  i  Dana  (Ky.)  523; 
People  V.  Rundle,  6  Hill  (N.  Y.)  506; 
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clearly  to  indicate  what  is  charged,  but  not  necessarily  with  the 
technical  particularity  required  in  an  indictment.*     The  offense 


People  V.  Gillman,  12  N.  Y.  Supp.  40; 
Kerns  v.  Schoonmaker,  4  Ohio  331; 
Goodwin  v.  Governor,  i  Stew.  &  P. 
(Ala.)  465;  State  Treasurer  z/.  Wood- 
ward, 7  Vt.  529;  Treasurer  v.  Rolfe, 
15  Vt.  g;  Dailey  v.  State,  4  Tex.  417; 
State  V.  Gibson,  23  La.  Ann.  698; 
State  V.  Wooten,  4  La.  Ann.  515;  Dean 
V.  State,  2  Smed.  <i  M.  (Miss.)  200. 
Compare  State  v.  NicoU,  30  La.  Ann. 
628. 

Mere  General  Statement. — A  recogni- 
zance must  distinctly  state  the  offense 
with  which  the  accused  is  charged; 
and  where  the  statement  thereof  was 
"  that  the  accused  is  charged  by  affi- 
davit of  facts  sufficient  to  constitute  an 
offense,"  it  was  insuflScient  and  the 
recognizance  void.  State  v.  Gordon, 
41  Tex.  510. 

Where  the  condition  of  a  recogni- 
zance was  "  to  appear  and  answer  the 
charge  herein,"  and  there  was  no  de- 
scription of  the  charge,  it  was  held 
that  the  recognizance  was  bad  on  its 
.  face  as  not  showing  that  the  accused 
was  charged  with  an  indictable  offense. 
Simpson  v.  Com.,  i  Dana  (Ky.)  523. 

Such  Things  as  shall  be  Objected. — 
Where  a  recognizance  is  conditioned 
to  appear  and  answer  "such  things 
as  shall  be  objected  "  against  the  ac- 
cused, and  to  abide  the  order  of  the 
court,  not  to  depart  without  leave, 
and,  in  the  meantime,  to  keep  the 
peace,  its  legal  effect  is  that  the  prin- 
cipal shall  appear  at  the  next  term  of 
court  and  answer  any  charge  brought 
against  him,  and  be  forthcoming  be- 
fore the  court  at  all  times,  and  not 
merely  at  the  next  term  of  court  after 
the  date  of  the  recognizance.  Such  a 
recognizance  is  valid  although  it  does 
not  state  what  charge  the  principal 
shall  answer.  Gildersleeve  v.  People. 
10  Barb.  (N.  Y.)  35;  People  v.  Koeber, 
7  Hill  (N.  Y.)  39.  Contra,  State  v. 
Bangor,  41  Me.  534. 

1.  Alabama. — State  v.  Weaver,  18 
Ala.  293;  Hall  v.  State,  15  Ala.  431; 
Hall  V.  State,  9  Ala.  827;  Browder  v. 
State,  9  Ala.  58. 

Colorado. — Chase  v.  People,  2  Colo. 
528 ;  Waters  v.  People,  4  Colo.  App.  97. 

Illinois. — Wood  v.  People,  16  111. 
171:  Young  V.  People,  18  111.  566. 

Indiana. — Patterson  v.  State,  12  Ind. 
86;  Votaw  v.  State,  12  Ind.  497. 


Iowa. — State  v.  Merrihew,  47  Iowa 
112. 

Kentucky. — Fowler  v.  Com.,  4  T.  B. 
Mon.  (Ky.)  128. 

Maine. — State  v.  Howley,  73  Me. 
42. 

Michigan.  —  People  v.  Dennis,  4 
Mich.  609;  People  v.  Rutan,  3  Mich. 
42. 

Missouri. — State  v.  Weideman,  30 
Mo.  App.  647. 

New  York. — People  v.  Blankman, 
17  Wend.  (N.  Y.)  252. 

Tennessee. — State  v.  Rye,  9  Yerg, 
(Tenn.)  386. 

Texas. — Lockhart  v.  State,  32  Tex. 
Crim.  Rep.  149:  Elkins  v.  State  (Tex. 
Crim.  App.,  1893),  22  S.  W.  Rep.  44; 
Reed  v.  State  (Tex.  Crim.  App.,  1S93), 
22  S.  W.  Rep.  969;  Cotton  v.  State,  7 
Tex.  547;  Van  Way  v.  State,  44  Tex. 
112;  Wills  V.  State,  4  Tex.  App.  613; 
Morris  v.  State,  4  Tex.  App.  557;  Mc- 
Gee  V.  State,  11  Tex.  App.  520;  Robin- 
son V.  State,  II  Tex.  App.  309;  Barrera 
V.  State,  32  Tex.  644;  Goldthwaite  v. 
State,  32  Tex.  599;  Sands  v.  State,  30 
Tex.  App.  578. 

United  States. — U.  S.  v.  Dennis,  i 
Bond  (U.  S.)  103. 

See  also  State  v.  Eldred,  31  Ala. 
393;  People  V.  Wittelsberger,  39 
Mich.  259;  Hampton  v.  Brown,  32 
Ga.   251. 

Name  of  Offense. — A  recognizance 
which  describes  the  offense  charged 
by  its  name  is  sufficient.  State  v. 
Birchim,  9  Nev.  95;  State  v.  Hamer,  2 
Ind.  371. 

A  recognizance  is  sufficient  which 
describes  the  offense  with  which  the 
accused  is  charged  in  the  language  of 
the  statute  relating  to  the  offense. 
State  V.  Gilmore,  81  Me.  405;  People 
V.  Baughman,  18  111.  152. 

Where  the  offense  with  which  the 
accused  is  charged  has  no  specific 
name,  the  recognizance  should  specify 
and  set  out  the  ingredients  of  the 
offense.  O'Bannon  v.  State,  9  Tex. 
App.  465;  Morris  v.  State,  4  Tex.  App. 
554.  Contra,  State  v.  Nicol,  30  La. 
Ann.  628. 

A  recognizance  sufficiently  states 
the  offense  charged  if  it  states  the 
offense  by  its  technical  name  or  di- 
rectly states  the  acts  charged,  viz.: 
"  He  cut  and  stabbed   the   pari'y  ia- 
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charged  must  be  one  punishable  by  law,  and  it  must  be  so  de- 
scribed that  it  will  clearly  appear  that  a  breach  of  the  law  has 
been  committed.*      If  the  offense  charged  be  stated   in  the  alter- 


jured    [naming    him]    with    intent    to 
kill   him."     Turner  v.  State,  41  Tex. 

549- 

"Selling  lottery  tickets"  is  suffi- 
cient.    Keipp  V.  State,  49  Ala.  337. 

"  Assault  with  intent  to  kill "  is 
sufficient.      Hodges  v.  State,  20  Tex. 

493- 

"Stealing  two  bushels  of  corn,  the 
property  of  A,"  is  sufficient.  Gay  v. 
State,  20  Tex.  504. 

"  Seduction  "  is  sufficient.  State  v. 
Marshall,  21  Iowa  143. 

"  Stealing  from  the  store  "  of  certain 
parties  is  sufficient.    Young  z'.  People, 

18  III.  566. 

"  Shooting  and  killing  another"  is 
insufficient.  Hannah  v.  Wells,  4  Ore- 
gon 249. 

A  bail  bond  which  recited  that  the 
principal  was  charged  with  unlawfully 
altering  a  written  order  for  five  dol- 
lars' worth  of  goods  "  by  erasing 
'  five  '  and  writing  '  eight,'  so  as  to 
make  the  said  instrument  fully  appear 
as  stated  above,"  was  held  invalid, 
because  it  did  not  set  out  the  tenor  of 
the  instrument  after  the  alteration. 
Bowman  v.  State  (Tex.  App.,  1890),  13 
S.  W.  Rep.  1009. 

The  Insufficiency  of  Description  of 
the  offense  in  the  recognizance  can  be 
taken  advantage  of  by  the  sureties  by 
a  motion  in  arrest  of  judgment  in  a 
suit  on  the  recognizance.  Sively  v. 
Stale,  44  Tex.  274. 

In  the  State.  —  The  omission  of  a 
statement  that  the  offense  was  com- 
mitted in  the  state  does  r\o\.  per  se  ren- 
der the  recognizance  void.  Adams  v. 
Governor,  22  Ga.  417. 

Larceny. — Where  a  recognizance  re- 
cites the  charge  against  the  accused 
as  larceny,  it  covers  larceny  from  a 
dwelling  as  well  as  from  the  person. 
Foate  V.  Gordon,  87  Ga.  277. 

Misdemeanor. — A  recognizance  con- 
ditioned for  the  appearance  of  the  ac- 
cused to  answer  "for  the  offense  of 
misdemeanor  "  was  held  to  be  a  suffi- 
cient description  of  the  offense,  and 
valid.    Vinson  v.  Northern  (Ga.,  1894), 

19  S.  E.  Rep.  991. 

Indorsement  on  Becognizance. — If  the 
name  of  the  offense  is  indorsed  on  the 
recognizance  it  is  sufficient,  although 
it  be  not  stated  in  it.  Tillson  v.  State, 
29  Kan.  452. 


Several  Indictments  on  Same  Day.  — 
Six  indictments  were  found  for  for- 
gery on  the  same  day.  Held,  that  it 
was  not  necessary  that  the  recogni- 
zance should  specify  to  which  one  of 
the  six  it  referred.  People  v.  Court 
of  Oyer  and  T.,  7  Hun  (N.  Y.)  114. 

1.  State  V.  Sypher,  19  La.  Ann.  71; 
State  V.  Ridgley,  10  La.  Ann.  302; 
Com.  V.  West,  i  Dana(Ky.)  165;  Simp- 
son V.  Com..  I  Dana  (Ky.)  523;  Belt 
V.  Spaulding,  17  Oregon  130;  Foard 
V.  State,  3  Tex.  App.  556;  Massey  v. 
State,  4  Tex.  App.  580;  Cotton  v. 
State,  7  Tex.  547;  Stancel  v.  State,  6 
Tex.  App.  460;  Tousey  v.  State,  8  Tex. 
173;  Morris  v.  State,  4  Tex.  App.  554; 
O'Bannon  v.  State,  9  Tex.  App.  465; 
Hutchinsan  v.  State,  4  Tex.  App.  435; 
Keppler  v.  State,  14  Tex.  App.  173; 
Gonzales  v.  State,  31  Tex.  205;  Cresap 
V.  State,  28  Tex.  App.  529;  Morgan  v. 
State,  32  Tex.  Crim.  Rep.  413;  Turner 
V.  State  (Tex.  Crim.  App.,  1894),  26  S. 
W.  Rep.  62;  Short  v.  State  (Tex.  Crim. 
App.,  1894),  25  S.  W.  Rep.  288;  Calhoun 
V.  State  (Tex. Crim.  App.  ,1894), 25  S.W. 
Rep.  126;  Hurkey  v.  State  (Tex.  Crim. 
App.,  1894),  25  S.  W.  Rep.  423;  Jackson 
V.  State  (Tex.  Crim.  App.,  1894),  24 
S.  W.  Rep.  902;  Roe  v.  State  (Tex. 
Crim.  App.,  1893),  24  S.  W.  Rep.  28; 
Wilson  V.  State  (Tex.  Crim.  App., 
1893),  24  S.  W.  Rep.  33;  Allison  v. 
State  (Tex.  Crim.  App.,  1894),  26  S. 
W.  Rep.  1081;  Stroud  v.  State,  33  Tex. 
650;  Blevins  v.  State  (Tex.  Crim.  App., 
1893),  23  S.  W.  Rep.  688;  Henderson 
V.  State  (Tex.  Crim.  App.,  1893),  23  S. 
W.  Rep.  692;  Adler  v.  State,  31  Tex. 
61;  Breeding  v.  State,  31  Tex.  94; 
Dailey  v.  State,  4  Tex.  417;  La  Rose 
V.  State,  29  Tex.  App.  215;  Johnson  v. 
State  (Tex.  Crim.  App.,  1S93),  21  S. 
W.  Rep.  371;  Donahoe  v.  State  (Tex. 
Crim.  App.,  1893),  21  S.  W.  Rep.  372; 
Mullinix  v.  State,  32  Tex.  Crim.  Rep. 
116;  Yokum  V.  State  (Tex.  Crim.  App., 
1893),  21  S.  W.  Rep.  191;  Reed  v. 
State  (Tex.  Crim.  App.,  1893),  21  S. 
W.  Rep.  364;  Morgan  v.  State  (Tex. 
Crim.  App.,  1893),  21  S.  W.  Rep.  260; 
Dagc;ett  v.  State  (Tex.  Crim.  App., 
1893;,  21  S.  W.  Rep.  360;  Harris  v. 
State  (Tex.  Crim.  App.,  1892),  20  S.  W. 
Rep.  708;  McDaniel  v.  State  (Tex. 
Crim.  App.,  1893),  20  S.  W.  Rep.  1108, 
Flemraing  v.  State  (Tex.  Crim.  App., 
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native  or  disjunctive,  it  is  bad.*     If  the  offense  stated 


th( 


1893),  22  S.  W.  Rep.  1038;  Shackelford 
V.  State  (Tex.  Crim.  App.,  1893),  22  S. 
W.  Rep.  26;  Sanders  v.  State  (Tex. 
Crim.  App.,  1892),  20  S.  W.  Rep.  360; 
Alderete  v.  State  (Tex.  Crim.  App., 
1S93),  22  S.  W.  Rep.  17;  Davis  v.  State, 
30  Tex.  352;  State  v.  Gordon,  41  Tex. 
510;  U.  S.  V.  Kaad,  6  McLean  (U.  S.) 

274- 

The  foregoing  Texas  cases  were  de- 
cided under  a  statute  which  requires 
that  "the  offense  of  which  the  de- 
fendant is  accused  be  distinctly 
named  in  the  bond,  and  that  it  appear 
therefrom  that  he  is  accused  of  some 
offense  against  the  laws  ol  the  state." 

Beciting  Specific  Charge. — Although 
a  recognizance  need  not  set  out  the 
crime  charged  with  technioai  accuracy, 
f  it  attempts  to  recite  a  specific 
t-narge  such  charge  must  be  so  re- 
CiteO  as  to  show  that  an  offense  has 
be«n  committed  for  which  an  indict- 
mei.":  will  lie;  otherwise  the  recogni- 
zance is  void.  Dailey  v.  State,  4  Tex. 
417. 

A  bail  bond  which  recited  the  offense 
as  "  unlawfully  selling  mortgaged 
property "  was  held  to  describe  no 
offense  under  the  laws  of  Texas.  Cra- 
vey  V.  State,  26  Tex.  App.  84. 

Where  the  condition  of  a  recogni- 
zance was  to  appear  and  answer  a 
charge  of  "  gaming,"  without  describ- 
ing the  kind  of  game,  so  that  it  could 
appear  whether  it  was  indictable — 
held,  that  the  recognizance  was  bad. 
Com.  V.  West,  i  Dana  (Ky.)  165. 

A  recognizance  to  answer  a  charge 
for  "resisting  process  "  is  sufficiently 
definite,  although,  under  the  statute, 
the  offense  consists  in  knowingly  and 
wilfully  resisting  or  opposing  an  offi- 
cer in  serving,  or  attempting  to  serve 
or  execute,  any  legal  writ  or  process. 
Browder  v.  State,  9  Ala.  58. 

A  recognizance  to  appear  and  an- 
swer a  charge  of  "  felony  "  was  held 
sufficiently  definite,  because  every 
felony  is  indictable.     Cotton  v.  State, 

7  Tex.  547. 

No  Crime. — Where  the  charge  stated 
in  a  recognizance  is  of  a  matter  which 
is  not  legally  a  crime  or  offense  the 
recognizance  is  void.  Stroud  v.  State, 
33  Tex.  650;  Montgomery  v.  State,  33 
Tex.  179;  Moore  v.  State,  34  Tex.  138; 
State  V.  Brown,  34  Tex.  146;  Cotton 
V.  State,  7  Tex.  547;    Tousey  v.  State, 

8  Tex.    173;    State   v.    Hotchkiss,    30 


Tex.  162;  Davis  v.  State,  30  Tex. 
332. 

A  recognizance  with  a  condition 
that  the  accused  should  not  gamble  for 
twelve  months  was  held  void,  as  not 
authorized  by  law;  the  proper  form 
would  have  been  "  for  good  behavior 
generally."  Estes  v.  State,  2  Humph. 
(Tenn.)  496. 

Jurisdiction. — Where  a  statute  pro- 
vided that  bail  bonds  must  state  an 
offense  against  the  laws  of  the  state, 
and  a  recognizance  recited  that  the 
accused  was  charged  "  with  unlaw- 
fully marrying  P.,  he  then  and  there 
having  a  wife  living" — held,  that  the 
recognizance  was  void  for  failing  to 
show  that  the  marriage  occurred  in 
the  state,  that  being  essential  to  the 
commission  of  the  crime  of  bigamy 
under  the  state  laws.  La  Rose  v. 
State,  29  Tex.  App.  215. 

Where  a  statute  made  it  an  offense 
to  bring  into  a  state  property  stolen 
in  another  state — held,  that  a  recogni- 
zance binding  the  accused  to  answer 
an  indictment  for  stealing  a  horse  in 
the  Indian  Territory  and  bringing 
said  horse  into  the  state  of  Texas  was 
invalid.  Edwards  v.  State,  29  Tex. 
App.  452. 

Degree  of  Crime. — A  recognizance 
need  not  state  the  degree  of  the  crime 
charged.  State  v.  Tennant,  30  La, 
Ann.  852;  Thompson  v.  State,  31  Tex. 
166. 

On  Oath. — A  recognizance  need  not 
show  that  the  charge  therein  specified 
was  made  on  oath;  when  filed  it  be- 
comes a  record  of  the  court,  and  is 
presumptive  evidence  that  the  charge 
was  regularly  made.  M'Carty  v. 
State,  I  Blackf.  (Ind.)  338. 

1.  Walker  v.  State,  32  Tex.  Crim. 
Rep.  517;  Kennedy  v.  State  (Tex. 
Crim.  App.,  1894),  24  S.  W.  Rep.  901; 
Knight  V.  State  (Tex.  Crim.  App., 
1893),  24  S.  W.  Rep.  103;  Wells  v. 
State  (Tex.  Crim.  App.,  1893),  21  S. 
W.  Rep.  370;  Garza  v.  State  (Tex. 
Crim.  App.,  1893),  22  S.  W.  Rep.  139; 
Parker  v.  State  (Tex.  Crim.  App., 
1892),  20  S.  W.  Rep.  707;  Burrows  v. 
State  (Tex.  App.,  1891),  17  S.  W.  Rep. 
257- 

Contra. — Holcombe  v.  State,  99  Ala. 
185. 

Several  Charges. — The  charge  which 
the  accused  is  held  to  answer  should 
clearly  appear;  hence,  where  two  dis- 
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recognizance  is  a  different  one  from  that  with  which  the  accused 
was  charged,  the  recognizance  is  invalid.*  Where  the  accused 
has  been  indicted,  the  offense  stated  in  the  recognizance  should 
be  the  same  as  that  described  in  the  indictment  ;  one  of  the 
same  general  class  or  nature  is  insufificient.* 

(5)  Amoiint. — A  recognizance  must  bind  the  recognizors  in  a  cer- 
tain sum  or  amount,  which  must  be  specified  in  it.*  The  sum 
stated  therein  must  be  the  same  sum  specified  in  the  order  or 
direction  granting  the  application  for  bail,  or  the  recognizance  will 
be  invalid."* 


tinct  charges  of  theft  were  described, 
but  the  offense  for  which  the  accused 
was  held  was  not  specified — held,  that 
the  recognizance  was  void.  Patton  v. 
State,  35  Tex.  92. 

Where  an  indictment  contains  two 
counts,  each  for  distinct  offenses,  a 
recognizance  which  recites  both  of- 
fenses is  not  bad  for  duplicity.  Doug- 
lass V.  State,  26  Tex.  App.  248. 

A  recognizance  is  not  invalid  be- 
cause the  accused  was  charged  with 
two  distinct  offenses  before  the  magis- 
trate.    State  V.  Fowler,  28  N.  H.  1S4. 

1.  Van  Way  v.  State,  44  Tex.  112; 
Barrera  v.  State,  32  Tex.  644;  Moore 
V.  State,  34  Tex.  138;  Foster  z/.  State, 
27  Tex.  236;  Smalley  v.  State,  3  Tex. 
App.  202;  Addison  v.  State,  14  Tex. 
App.  568;  McAdams  v.  State,  10  Tex. 
App.  317;  Gray  v.  State,  43  Ala.  41; 
State  V.  Rogers,  36  Mo.  138;  State  v. 
Gibson,  23  La.  Ann.  698. 

Immaterial  Variance.  —  A  recogni- 
zance is  not  invalid  because  of  an  im- 
material variance  between  the  charge 
against  the  accused,  as  actually  made, 
and  the  statement  thereof.  Allen  v. 
Com.,  90  Va.  356;  Coleman  v.  State,  32 
Tex.  Crim.  Rep.  595;  Nash  v.  State,  32 
Tex.  Crim.  Rep.  36S;  Allphin  v.  State 
(Tex.  Crim.  App.,  1894),  26  S.  W.  Rep. 
61. 

In  Kansas  a  person  accused  may  be 
required  to  give  bail  to  appear  and 
answer  another  and  different  charge 
from  that  alleged  in  the  complaint  and 
affidavit  on  which  he  was  arrested. 
Redmond  v.  State,  12  Kan.  172. 

2.  Pack  V.  State,  23  Ark.  235; 
Bowen  v.  State,  28  Tex.  App.  103; 
Heilman  v.  State  (Tex.  Crim.  App., 
1894),  25  S.  W.  Rep.  1120;  Duke  v. 
State,  35  Tex.  424;  McAdams  v.  State, 
10  Tex.  App.  317;  Keppler  v.  State,  14 
Tex.  App.  173;  State  v.  Forno,  14  La. 
Ann.  454. 

Contra. — State  v.  Tennant,  30  La. 
Ann.  852. 


An  Immaterial  Variance  between  the 
charge  specified  in  a  recognizance  and 
the  indictment  found  does  not  invali- 
date the  recognizance.  People  v. 
Brown.  59  Hun  (N.  Y.)  618. 

A  recognizance  is  valid  although  it 
describes  the  offense  as  "  assault,  with 
intent  to  kill,"  while  the  indictment  is 
for  "  assault  with  intent  to  kill  and 
murder."  State  v.  Hotchkiss,  30  Tex. 
162. 

A  recognizance  is  not  invalid  al- 
though it  requires  the  accused  to 
answer  the  charge  of  "burglary," 
and  the  indictment  found  is  for 
"burglary  and  larceny."  State  v. 
Peyton,  32  Mo.  App.  522. 

Where  the  indictment  was  for  "  as- 
sault, with  intent  to  murder,"  and  the 
recognizance  stated  the  charge  as  as- 
sault and  intent  to  murder,  it  was  held 
sufficient.   Colquitt  z/.  Bond,  69  Ga.  351. 

A  recognizance  reciting  that  the 
grand  jury  had  made  a  presentment 
against  the  accused  for  the  crime  of 
perjury,  and  conditioned  for  the  ap- 
pearance of  the  accused  to  "  answer 
said  presentment,"  was  held  sufficient- 
ly definite,  as  implying  the  finding  of 
an  indictment  against  the  accused  for 
perjury.     Wood  v.  People,  16  111.  171. 

On  Same  Evidence. — If  the  accused  is 
indicted  on  the  same  evidence  for  a 
different  offense  from  that  for  which 
he  was  held  to  bail,  this  will  not  in- 
validate the  recognizance.  State  v. 
Bryant,  55  Iowa  451. 

3.  Warner  7/.  Howard,  121  Mass.  82. 

4.  U.  S.  V.  Goldstein,  i  Dill.  (U.  S.) 
413;  Neblett  v.  State,  6  Tex.  App.  316; 
State  V.  Buffum,  22  N.  H.  267;  Cooper 
V.  Com.,  13  Bush  (Ky.)  654;  Waugh  v. 
People,  17  111.  561;  State  z/.  McCown> 
24  W.  Va.  625.  But  see  Peters  v. 
State,  10  Tex.  App.  302;  Com.  v.  Por- 
ter, I  A.  K.  Marsh.  (Ky.)  44. 

Conformity  to  Order.  —  The  recog- 
nizance must  conform  to  the  order 
admitting  to  bail;   so   where   the   ac- 


3  Encyc.  PI.  &  Pr.— 15. 
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(6)  Name  of  Accused. — A  recognizance  should  contain  the  name 
of  the  accused,  so  that  he  may  be  identified,  but  a  slight  error  in 
stating  his  name  will  not  vitiate  it.* 

b.  Execution. — Each  Person  accused  should  become  bound  by  a 
recognizance,*  unless  the  accused  be  an  infant,  2.  feme  covert,  or  a 


cused  was  admitted  to  bail  in  four 
hundred  dollars,  with  two  sureties 
to  justify  in  two  hundred  dollars 
each,  and  he  gave  bail  for  four  hun- 
dred dollars,  with  ten  sureties  of 
forty  dollars  each,  it  was  held  in- 
valid, and  the  sureties  were  not  bound 
thereby.  State  v.  Buffum,  22  N.  H. 
267. 

Where  an  order  required  a  recog- 
nizance to  be  given  by  each  defendant 
in  a  specified  sum,  and  the  defendants 
gave  a  joint  bond  in  that  sum,  it  was 
held  not  invalid.  Humphries  v.  State, 
33  Ark.  713. 

Several  Offenses. — Where  bail  is  or- 
dered for  a  specified  amount  for  each 
of  several  offenses,  a  recognizance 
given  for  the  aggregate  amount  is 
invalid.  Cooper  v.  Com.,  13  Bush 
(Ky.)654.   . 

Where  distinct  offenses  are  charged 
and  the  accused  is  directed  to  give  bail 
in  separate  and  distinct  sums  therefor, 
but  he  gives  only  one  bond  for  the  ag- 
gregate amount,  such  bond  is  void. 
U.  S.  V.  Goldstein,  i  Dill.  (U.  S.)  413. 

Where  a  person  is  charged  with  sev- 
eral separate  offenses  and  required  to 
give  bail  in  separate  and  distinct  sums, 
if  he  gives  a  recognizance  in  a  single 
aggregate  amount  it  is  void.  U.  S.v. 
Goldstein,  i  Dill.  (U.  S.)  413. 

Joint  and  Several. — A  recognizance  is 
held  to  be  joint  and  several  whereby 
the  parties  acknowledge  themselves  to 
be  bound  in  a  stated  amount  to  be 
levied  severally  and  individually,  etc., 
Fulton  V.  State,  14  Tex.  App.  32;  El- 
lison V.  State,  8  Ala.  273  ;  but  several 
where  it  is  stated  that  each  is  bound  in 
a  specified  amount,  State  v.  Davidson, 
20  Mo.  212. 

1.  Lytle  V.  People.  47  111.  422;  Bul- 
son  V.  People,  31  111.  409;  Steen  v. 
State,  27  Tex.  86;  State  v.  Rhodius,  37 
Tex.  165;  Gorman  v.  State,  38  Tex. 
112;  People  V.  Eaton,  41  Cal.  657;  and 
see  Gay  v.  State,  7  Kan.  394;  State  v. 
Millsaps,  69  Mo.  359. 

A  recognizance  is  valid  although  the 
name  of  the  accused  does  not  appear 
in  the  body  of  it,  if  he  signed  or  ac- 
knowledged it.  Hall  V.  State,  9  Ala. 
327;  Cunningham  z/.  State,  14  Mo.  402. 


The  omission  of  the  name  of  the  ob- 
ligor from  the  condition  of  a  recog- 
nizance does  not  vitiate  it.  Gorman  v. 
State,  38  Tex.  112.  See  Gay  v.  State, 
7  Kan.  394. 

Misnomer. — A  recognizance  is  not 
vitiated  by  a  misnomer  of  the  accused 
in  stating  bis  name  as  Little  instead  of 
Lytle.     Lytle  v.  People,  47  111.  422. 

In  a  proceeding  by  scire  facias  on  a 
forfeited  recognizance,  the  objection 
that  the  condition  of  the  recognizance 
provided  for  the  appearance  of  "A.M. 
Stokes,"  while  the  instrument  was 
signed  by  "  Wesley  M.  Stokes," 
was  obviated  by  the  averment  and 
proof  that  Wesley  M.  Stokes  was 
described  in  the  recognizance,  through 
mistake,  as  A.  M.  Stokes,  and  that  the 
true  intent  and  meaning  of  the  recog- 
nizance was  to  secure  the  appearance 
of  Wesley  M.  Stokes.  Stokes  v.  Peo- 
ple, 63  111.  489. 

Different  from  Indictment. — Although 
the  name  of  the  accused  in  the  recog- 
nizance differs  slightly  from  his  name 
in  the  indictment,  this  does  not  vitiate 
the  recognizance.  People  v.  Eaton, 
41  Cal.  657. 

Two  with  Same  Name. — Where  two 
persons  of  the  same  name  execute  a  re- 
cognizance, one  as  principal  and  the 
other  as  surety,  it  is  not  void  for  in- 
definiteness  if  the  context  clearly 
shows  which  one  of  them  is  the  princi- 
pal for  whose  appearance  the  recog- 
nizance is  conditioned.  State  v. 
Cherry,  Meigs  (Tenn.)  232. 

2.  Where  two  persons  are  jointly  ac- 
cused, each  should  give  a  recognizance 
for  his  individual  appearance.  Ferry 
V.  Burchard,  21  Conn.  597. 

Sureties  cannot  bind  a  principal  to, 
and  are  not  themselves  bound  by,  a  re- 
cognizance which  the  principal  does 
not  assent  to  or  sign.  Hence,  where  a 
recognizance  appeared  to  have  been 
entered  into  by  sureties  alone,  in  the 
absence  of  the  principal  and  without 
his  assent — held,  that  it  was  void,  and 
the  sureties  were  not  bound  thereby. 
People  V.  Slayton,  i  111.  329. 

Contra. — A  recognizance  is  valid  al- 
though it  be  in  the  form  of  a  penal 
bond,    and    signed,    sealed,   and    ex- 
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person  under  some  similar  disability,  in  which  case  it  can  be  en- 
tered into  by  the  sureties  alone.* 

Acknowledgment.— The  accused  should  appear  before  the  court  or 
magistrate  and  acknowledge  the  execution,  but  such  acknowledg- 
ment need  not  be  in  writing.*  No  particular  form  of  acknowl- 
edgment or  certification  thereof  is  necessary,  if  it  appears  there- 
from that  the  recognizance  was  taken  and  accepted  for  the  pur- 
poses contemplated  by  law.^ 

Signing  and  Sealing.— A  recognizance  proper  need  not  be  signed  un- 
less a  statute  or  the  local  practice  requires  it,*  nor  is  a  seal  re- 


routed by  the  sureties  only,  and  having 
merely  the  initials  of  the  name  of  the 
accused  in  it.  Ingram  v.  State,  lo 
Kan.  630. 

1.  Com.  V.  Semmes,  11  Leigh  (Va.) 
6g6;  Minor  v.  State,  i  Blatchf.  (Ind.) 
236;  Schultze  V.  State,  43  Md.  295. 

Contra. — Starr  v.  Com.,  7  Dana 
(Ky.)243. 

2.  Com.  V.  McHenry,  13  Phila.  (Pa.) 
451;  Com.  f.  Emery,  2  Binn.  (Pa.)  431. 
See  for  an  insufficient  certification. 
State  V.  West,  3  Ohio  St.  509. 

In  Open  Court. — A  recognizance  is 
not  invalid  because  taken  in  open 
court  instead  of  before  the  judge  in 
person,  although  the  statute  names  a 
judge  as  empowered  to  take  it.  Com. 
-v.  Wetzel  (Ky.,  1886),  2  S.  W.  Rep.  123. 

No  Personal  Appearance — Misdemeanor. 
— In  Iowa  it  is  provided  by  statute  that 
in  cases  of  misdemeanor  the  magistrate 
shall  indorse  on  the  warrant  the 
amount  of  bail,  and  give  directions  for 
the  release  of  the  accused  upon  giving 
it,  and  that  bail  may  be  given  to  the 
officer  making  the  arrest.  Under 
these  provisions  it  was  held  that  the 
accused  could  give  bail  without  per- 
sonally appearing  before  the  magis- 
trate.    State  V.  Benzion,  79  Iowa  467. 

3.  Lawrence  v.  People,  17  111.  172. 

' '  The  Manner  of  Taking  a  Recogni- 
sance is,  that  the  magistrate  repeats  to 
the  recognizors  the  obligation  into 
which  they  are  to  enter,  and  the  con- 
dition of  it,  at  large,  and  asks  them  if 
they  are  content.  He  makes  a  short 
memorandum,  which  it  is  not  neces- 
sary that  they  should  sign,  although  a 
custom  has  lately  taken  place  in  this 
city  for  the  recognizors  to  sign  their 
names.  From  this  short  minute  the 
magistrate  may  afterwards  draw  up 
the  recognizance  in  full  form,  and  cer- 
tify it  to  the  court.  This  is  the  most 
regular  and  proper  way  of  proceed- 
ing." Com.  V.  Emery,  2  Binn.  (Pa.) 
434. 


Memorandum. — To  render  a  recogni- 
zance valid  some  judgment  should  be 
entered  or  memorandum  made  in  writ- 
ing, signed  by  the  magistrate,  showing 
that  an  examining  court  was  held  and 
the  accused  admitted  to  bail.  Morgan 
V.  Com.,  12  Bush  (Ky.)  84. 

A  memorandum  preceding  a  recogni- 
zance, stating  the  manner  of  its  execu- 
tion and  who  are  the  recognizors 
made  by  a  justice  of  the  peace,  is 
equivalent  to  a  formal  certificate  of 
these  facts  at  the  foot  of  the  recogni- 
zance. Badger  v.  State,  5  Ala.  21. 
And  see  Howie  v.  State,  i  Ala.  113. 

Attestation. — A  recognizance  for  the 
appearance  of  the  person  accused 
before  a  justice  at  a  subsequent  time 
need  not  show  that  it  was  attested  by 
the  justice.  Ross  v.  State,  6  Blackf. 
(Ind.)  315. 

Where  a  recognizance  is  taken  by  a 
sheriff  his  attestation  thereto  must 
show  what  county  he  is  sheriff  of,  or 
the  recognizance  will  be  void.  State 
V.  Austin,  4  Humph.  (Tenn.)  213. 

Authority  of  Judge. — A  recognizance 
stating  that  it  had  been  entered  into 
before  an  associate  judge  of  the  county 
is  valid,  although  it  does  not  state  him 
to  be  a  judge  of  the  Circuit  Court,  he 
being  such  in  fact,  and  authorized  to 
take  it.  M'Carty  v.  State,  i  Blackf. 
(Ind.) 338. 

Official  Character  of  Officer. — Where  a 
recognizance  omitted  to  state  the  offi- 
cial character  of  the  person  who  cer- 
tified it,  and  also  the  amount  in  which 
the  accused  was  bailed — held,  that  it 
was  invalid.  Irwin  v.  State,  10  Neb. 
325- 

Delivery. — A  recognizance  cannot  be 
delivered  in  escrow  to  the  obligee. 
There  must  be  an  absolute  delivery  of 
it.  Brown  v.  State,  18  Tex.  App. 
326. 

4.  Com.  V.  Emery,  2  Binn.  (Pa.) 
434;  State  V.  Patterson,  23  Iowa  575; 
Hall  V.  State,  9  Ala.  827;  Badger  v. 
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quired.* 

The  Approval  of  a  recognizance  need  not  be  indorsed  on  it  to  ren- 
der it  valid, 2  nor  need  it  be  attested  by  a  seal.' 

A  Becognizance  Dates  from  the  time  of  its  execution,  not  from  that 
of  its  approval.* 


State,  5  Ala.  21;  State  v.  West,  3  Ohio 
St.  510;  Madison  v.  Com.,  2  A.  K. 
Marsh.  (Ky.)  131;  Com.  v.  Mason,  3 
A.  K.  Marsh.  (Ky.)  456;  Grinestaff  v. 
State,  53  Ind.  238;  State  v.  Elder,  35 
Ind.  368;  Minor  v.  State,  i  Blackf. 
(Ind.)  236;  Campbell  v.  State,  18  Ind. 
375;  Ingram  v.  State,  10  Kan.  630; 
Tillson  V.  State,  29  Kan.  452;  Irwin 
V.  State,  10  Neb.  325.  See  also  Dres- 
ser V.  Fifield,  12  R.  I.  24;  Hammons 
V.  State,  59  Ala.  164;  People  v.  Kane, 
4  Den.  (N.  Y.)  537- 

But  signing  does  not  vitiate  it.  Ir- 
win V.  State,  ID  Neb.  325;  Milliken 
V.  State,  21  Ohio  St.  635;  Kearns  v. 
State,  3  Blackf.  (Ind.)  334. 

In  Some  States  a  recognizance  is  re- 
quired to  be  signed.  People  v.  Hug- 
gins,  10  Wend.  (N.  Y.)  471;  State  v. 
Cherry,  Meigs  (Tenn.)  232;  Ark.  Rev. 
Stat.,  c.  52,  §  58;  Hall  v.  State.  9  Ala. 
827;  Cunningham  v.  State,  14  Mo.  402; 
State  V.  Peyton,  32  Mo.  App.  522; 
State  V.  Taylor,  19  La  Ann.  145.  In  re 
Fowler,  49  Mich.  234.  Contra,  Madi- 
son V.  Com.,  2  A.  K.  Marsh.  (Ky.)  131; 
Com.  V.  Mason,  3  A.  K.  Marsh.  (Ky.) 
456;  Com.  V.  Emery,  2  Binn.  (Pa.)  431; 
U.  S.  V.  Pickett,  i  Bond  (U.  S.)  123; 
People  V.  Love,  19  Cal.  677. 

In  the  Body. — If  the  recognizance  is 
signed,  the  names  of  those  bound  need 
not  appear  in  the  body  of  it.  Badger 
V.  State,  5  Ala.  21 ;  Hall  v.  State,  9  Ala. 
827;  Cunningham  v.  State,  14  Mo. 
402. 

So  where  a  statute  required  it  to  be 
subscribed,  it  was  held  that  a  signa- 
ture placed  in  the  body  of  the  instru- 
ment instead  of  at  the  bottom  of  it 
was  sufficient.  State  v.  Wilcox,  59 
Mo.  176. 

On  Adjournment. — A  statute  requir- 
ing the  recognizance  to  be  signed  and 
sealed  was  held  not  to  apply  to  one 
given  on  the  adjournment  of  a  pre- 
liminary examination.  Gamble  v. 
State,  21  Ohio  St.  183. 

Signing  by  Marks  or  Initials  of  the 
parties  executing  it  is  a  sufficient  sig- 
nature. Hammons  v.  State,  59  Ala. 
164. 

1.  Hall  V.  State,  9  Ala.  827;  Tolison 
V.  State,  39  Ala.  103;  Shattuck  v.  Peo- 


ple, 5  111.  477;  State  V.  Foot,  2  Mill. 
(S.  Car.)  123;  Madison  v.  Com.,  2  A. 
K.  Marsh.  (Ky.)  131;  Com.  v.  Mason. 
3  A.  K.  Marsh.  (Ky.)  456;  Grinestaff 
V.  State,  53  Ind.  238;  Kearns  z/.  State. 
3  Blackf.  (Ind.)  336;  Irwin  v.  State,  10 
Neb.  325. 

Bond  without  Seal. — Where  the  stat- 
ute required  bail  in  certain  cases  to 
be  given  by  bond — held,  that  the  stat- 
ute required  a  sealed  instrument,  and 
that  one  given  without  seal  was  in- 
valid. Williams  v.  State,  25  Fla. 
734- 

Omission  of  Name  from  Body. — The 
omission  of  the  name  of  the  sure- 
ties from  the  body  of  a  recogni- 
zance does  not  invalidate  it  if  it  be 
taken  before  a  court  or  magistrate  au- 
thorized to  take  it,  and  signed  and 
sealed  by  the  parties.  Badger  v.  State, 
5  Ala.  21. 

2.  Adler  v.  State,  35  Ark.  517;  Peo- 
ple V.  Penniman,  37  Cal.  271. 

Evidence  Aliunde. — The  fact  that  a 
recognizance  has  been  approved  may 
be  shown  by  other  evidence  than  the 
existence  of  the  word  "approved" 
written  thereon.  Ozeley  v.  State,  59 
Ala.  94. 

Oral  Approval. — The  approval  need 
not  be  written  on  it;  such  approval 
may  be  made  orally,  and  if  the  accused 
is  released  on  the  recognizance  the 
due  approval  thereof  is  presumed. 
State  V.  Wright,  37  Iowa  522. 

3.  Hall  V.  State,  9  Ala.  827;  Kearns 
V.  State,  3  Blackf.  (Ind.)  336;  Grine- 
staff V.  State,  53  Ind.  238;  Slaten  v. 
People,  21  111.  28;  Holmes  v.  State,  17 
Neb.  73;  State  v.  Foot,  2  Mill.  (S.  Car.) 
123. 

In  Texas  a  recognizance  need  not 
be  approved  by  the  court,  Arrington 
V.  State.  13  Tex.  App.  551;  but  it  must 
be  approved  by  the  sherifif,  Ake  v. 
State,  4  Tex.  App.  126. 

In  Colorado  a  justice  has  power  and 
jurisdiction  to  approve  a  recognizance, 
although  the  sheriff  has  received  it  and 
released  the  accused  before  such  ap- 
proval.    Haney   v.    People,   12   Colo. 

345- 

4.  Faubion  v.  State,  21  Tex.  App.. 
494. 
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Executed  on  Sunday. — A  recognizance  is  valid  although  executed 
on  Sunday.* 

Filing  and  Kecording. — It  is  essential  that  a  recognizance  be  filed, 
after  its  execution,  in  the  court  to  which  it  is  returnable.*  It  is 
filed  in  time  if  filed  at  or  before  the  time  specified  therein  for  per- 
formance.^ A  recognizance  must  also  be  recorded  in  the  min- 
utes of   the  court.*     It   does   not  become  a  court  record  by  its 


A  recognizance  may  be  dated  as  of 
the  same  day  on  which  the  accused  is 
recognized  to  appear.  State  v.  Brad- 
ley, I  Blackf.  (Ind.)  83.  The  contrary 
was  held  as  to  a  recognizance  on  ap- 
peal, under  the  provisions  of  particu- 
lar statutes.  Com.  v.  Harley,  7  Met. 
(Mass.)  467. 

The  Date  of  the  Acknowledgment  of 
a  recognizance  by  the  surety  will  be 
considered  the  date  of  its  execution, 
although  it  is  several  months  after  the 
date  of  the  certificate  of  approval  of 
the  clerk  and  sheriff.  Williams  v. 
State  (Tex.  Crim.  App.,  1893),  22  S. 
W.  Rep.  686. 

The  Omission  of  a  Date  in  the  recog- 
nizance is  cured  by  the  date  attached 
to  the  sheriff's  approval  thereof.  Ake 
V.  State,  4  Tex.  App.  126. 

An  Error  in  the  Year  stated  in  a  re- 
cognizance does  not  invalidate  it. 
People  V.  Welch,  47  How.  Pr.  (N.  Y. 
C.  PL)  420;  Gragg  v.  State,  18  Tex. 
App.  295;  Kellogg  V.  State.  43  Miss. 
57;  Mooney  v.  People,  81  111.  134.  See 
Ake  V.  State,  4  Tex.  App.  126. 

1.  Rice  V.  Com.,  3  Bush  (Ky.)  14; 
Watts  V.  Com.,  5  Bush  (Ky.)  309; 
Johnston  v.  People,  31  III.  469;  Ham- 
mons  V.  State,  59  Ala.  164;  Salter  v. 
Smith,  55  Ga.  244;  State  v.  Wyatt,  6 
La.  Ann.  701;  State  v.  Douglass,  69 
Ind.  544;  State  v.  Suhur,  33  Me.  539. 

2.  State  V.  Richardson,  28  Ark.  346; 
People  V.  Shaver,  4  Park.  Cr.  Rep. 
(N.  Y. )  45 ;  People  v.  Van  Eps,  3  Wend. 
(N.  Y.)  487;  Dodge  v.  Kellock,  10  Me. 
266;  Palister  v.  Little,  6  Me.  350. 

Keturning  Extended  Record. — Where 
the  justices,  in  addition  to  returning 
the  recognizance  to  the  court  at  which 
the  accused  was  to  appear,  also  re- 
turned thereto  an  extended  record 
of  the  facts  and  circumstances  of  the 
case  as  it  appeared  in  their  minutes, 
such  return  was  held  erroneous.  Com. 
V.  McNeill,  19  Pick.  (Mass.)  127. 

Illinois. — All  the  proceedings  had 
before  the  magistrate  are  not  required 
to  be  sent  up  to  the  court,  but  merely 
the  recognizance  of  the  accused  and 


the  witnesses  of  the  prosecution. 
Shattuck  V.  People,  5  111.  477. 

Indiana.  —  Where  an  action  was 
brought  on  a  recognizance  given  on  a 
charge  of  felony,  it  was  held  that  it 
must  be  shown  by  the  record  that  the 
recognizance,  with  the  justice's  signa- 
ture thereto,  was  filed  with  the  clerk 
of  the  Circuit  Court.  Urton  v.  State, 
37  Ind.  339. 

Vermont. — The  original  recognizance 
is  not  required  to  be  returned  to  the 
court  before  which  the  accused  is  to 
appear;  but  it  is  sufficient  for  the  mag- 
istrate to  return  a  copy  thereof.  State 
Treasurer  v.  Pierce,  2  D.  Chip.  (Vt.) 
106. 

3.  State  V.  Perry,  28  Minn.  455. 

A  recognizance  should  be  returned 
by  the  magistrate  who  takes  it  to  the 
court  to  which  it  is  returnable,  and  a 
neglect  to  so  return  it  at  or  before  the 
first  day  of  the  term  of  the  court,  ren- 
ders the  magistrate  liable  to  a  fine. 
Ex  p.  Neal,  14  Mass.  205. 

4.  Mendocino  County  v.  Lamar,  30 
Cal.  629;  State  v.  Crippen,  i  Ohio  St. 
401;  People  V.  Van  Eps,  4  Wend.  (N. 
Y.)  390;  People  V.  Huggins,  10  Wend. 
(N.  Y.)  464;  People  v.  Kane,  4  Den. 
(N.  Y.)  535;  Respublica  v.  Cobbet,  3 
Dall.  (U.  S.)467;  State  v.  Walker,  56 
N.  H.  176;  King  V.  State,  18  Neb.  375; 
Bridge  v.  Ford,  4  Mass.  641;  State  v. 
Smith,  2  Me.  62. 

A  recognizance  is  not  of  record  un- 
less there  be  a  memorandum  of  its 
return  entered  on  the  minute-book  of 
the  court.  Sargeant  v.  State,  16  Ohio 
267. 

Memorandum  Insufficient. — Where  a 
recognizance  was  taken  by  a  Court 
of  Oyer  and  Terminer  for  the  ap- 
pearance of  the  accused  at  several  ses- 
sions, it  was  held  there  should  be  an 
entry  in  the  minutes  of  the  court  where 
the  recognizance  was  taken,  containing 
the  substance  thereof,  and  that  a  mere 
memorandum  to  the  effect  that  a  re- 
cognizance was  taken  was  not  suffi- 
cient. People  V.  Graham,  i  Park.  Cr. 
Rep.  (N.  Y.)  141. 


:29 


In  Criminal  Cases.     BAIL  AND  RECOGNIZANCE. 


Becognizance. 


mere  execution,  but  must  be  properly  filed  and  recorded  in  order 
to  become  such.* 

c.  Construction. — A  recognizance  will  be  so  construed,  if  pos- 
sible, as  to  have  it  answer  the  purpose  for  which  it  was  given.* 
But  the  omission  of  material  words  cannot  be  supplied  by  in- 
ference or  intendment,^  nor  is  oral  evidence  admissible  to  supply 
essential  defects."*  It  may  in  some  cases  be  aided  by  presump- 
tion,* and  defects  therein  may  be  cured  by  the  express  or  implied 
consent  of  the  parties  acting  as  a  waiver  thereof.® 


Preliminary  Examination. — A  recog- 
nizance given  for  the  appearance  of 
the  accused  at  a  preliminary  examina- 
tion need  not  be  entered  in  the  records 
of  the  justice.  Haney  v.  People,  12 
Colo.  345. 

1.  People  V.  Kane,  4  Den.  (N.  Y.) 
535;  People  V.  Van  Eps,  4  Wend.  (N. 
Y.)  387;  People  V.  Huggins,  10  Wend. 
(N.  Y.)  464;  Bridge  v.  Ford,  4  Mass. 
641;  Stale  V.  Smith,  2  Me.  62. 

In  Nebraska,  by  a  statute,  a  recogni- 
zance taken  by  a  justice  of  the  peace 
as  an  examining  magistrate  becomes  of 
record  when  returned  by  the  justice  to 
a  clerk  of  the  District  Court  and  by 
him  entered  of  record.  King  v.  State, 
18  Neb.  375. 

2.  State  V.  Wellman,  3  Ohio  14; 
Smith  V.  State,  36  Tex.  317;  Hendee 
V.  Taylor,  29  Conn.  448.  See  also 
People  V.  Love,  19  Cal.  677. 

A  recognizance  is  similar  to  an  obli- 
gation by  bond,  and  is  subject  to  the 
same  rules  of  construction.  Cunning- 
ham V.  State,  14  Mo.  402. 

Words  which  are  clearly  absurd  and 
repugnant  to  the  purpose  of  the  in- 
strument are  to  be  rejected;  thus, 
where  the  words  in  a  recognizance, 
"  that  it  was  to  be  void  if  default  was 
made  in  the  condition,"  were  absurd 
and  repugnant  to  the  concluding  de- 
feasance, "that  if  the  condition  was 
performed  the  recognizance  was  to  be 
void,  else  to  remain  in  full  force  " — 
the  former  were  rejected.  M'Carty  v. 
State.  I  Blackf.  (Ind.)  338. 

3.  Carroll  v.  State,  6  Tex.  App. 
463;  Gary  v.  State,  11   Tex.   App.  527. 

Where  there  is  a  material  mistake 
in  a  recognizance  it  cannot  be  cor- 
rected in  equity.  State  v.  Loeb,  21 
La  Ann.  599;  Wallen  v.  State,  18  Tex. 
App.  414. 

Alteration. —  If  a  recognizance  be 
altered  in  a  material  respect  without 
the  consent  of  the  sureties,  it  is  thereby 
rendered   invalid.     A   change   in    the 
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term  at  which  the  accused  is  to  appear 
is  material  and  avoids  it.  Heath  v. 
State,  14  Tex.  App.  213.  But  an  im- 
material alteration  does  not  vitiate  it. 
Harris  v.  State,  54  Ind.  2. 

4.  Nicholson  v.  State,  2  Ga.  363. 

A  recognizance  is  void  if  it  does  not 
specify  the  charge  on  which  the  ac- 
cused is  held;  and  this  defect  cannot 
by  supplied  by  oral  evidence.  People 
V.  Gillman  (Suprem.e  Ct.),  12  N.  Y. 
Supp.  40;  Nicholson  v.  State,  2  Ga.  363. 

5.  It  is  presumed  that  a  charge  was 
properly  made  and  investigated,  and  a 
correct  decision  reached,  before  a 
recognizance  was  acknowledged  and 
executed,  where  it  appears  that  such 
recognizance  was  properly  filed  and 
the  accused  released  on  it.  M'Carty 
V.  State,  I  Blackf.  (Ind.)  338;  People 
V.  Blankman,  17  Wend.  (N.  Y.)  252; 
Shattuck  V.  People,  5  111.  477;  Red- 
mond V.  State,  12  Kan.  172. 

Where  the  record  of  a  recognizance 
recites,  "taken  and  acknowledged  be- 
fore me,  A  B,  clerk,"  it  will  be  pre- 
sumed to  have  been  taken  before  the 
court  if  the  court  was  sitting  during 
the  time  it  was  taken.  Bodine  v. 
Com.,  24  Pa.  St.  69. 

Where  a  recognizance  required  the 
accused  to  appear  and  answer  an  in- 
dictment for  adultery,  and  a  certain 
kind  of  adulterous  intercourse  is  an 
indictable  offense,  it  will  be  presumed 
it  was  intended  to  charge  the  accused 
with  the  statutory  offense.  Besimer 
V.  People,  15  111.  439. 

6.  Allen  v.  Kellam,  94  Pa.  St.  253. 

Where  a  recognizance  is  voluntari- 
ly given  and  the  accused  released 
thereon,  this  operates  as  a  waiver  of 
objections  to  its  form  and  to  the  juris- 
diction of  the  magistrate  to  take  it. 
Clark  V.  Gordon,  82  Ga.  613;  Jones  v. 
Gordon,  82  Ga.  570. 

A  person  accused  of  an  offense 
waives  the  question  of  the  authority 
of  the  officer  who  arrested  him  to  do 
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d.  Amendment. — The  court  has  power  to  amend  a  recogni- 
zance so  as  to  make  it  express  more  accurately  the  contract 
made  by  the  parties.*  Such  amendment,  it  has  been  held,  may 
be  made  after  it  has  become  a  record  of  the  court  and  action  has 
been  commenced  on  it.* 

e.  Of  Proskcutor  and  Witnesses.— In  England  and  some 
of  the  United  States  the  prosecutor  of  a  criminal  charge,  and  the 
witnesses  who  appear  on  the  examination  thereof,  may  be  bound 
by  recognizance  to  appear  at  the  trial  of  the  accused  thereon.* 

/.  To  Keep  the  Peace. — The  power  to  hold  to  bail  to  keep 
the  peace  existed  at  common  law  in  England  and  has  been  consid- 
ered part  of  the  common  law  of  this  country.*  Its  exercise  is  gen- 
erally regulated  by  statute.*  Any  justice  of  the  peace  or  court  of 
record  generally  has  such  power.®  Bail  to  keep  the  peace  may  be 
required,  not  only  in  cases  of  threatened  breach  of  the  peace,  but 
also  after  conviction  and,  in  extraordinary  cases,  even  after  ac- 
quittal.'' Application  to  hold  to  bail  to  keep  the  peace  is'  a 
criminal  proceeding.*     See  article  Breach  of  the  Peace. 


so,  by  voluntarily  entering  into  a 
recognizance  before  a  court  of  general 
jurisdiction.  State  v.  Wenzel,  77  Ind. 
428. 

1.  State  V.  Young,  56  Me.  2ig;  In- 
galls  V.  Chase,  68  Me.  113;  Wright  v. 
Blunt,  74  Me.  92;  Com.  v.  Field,  11 
Allen  (Mass.)  488;  Com.  v.  Cheney, 
108  Mass.  33;  Hosie  v.  Gray,  73  Pa. 
St.  502. 

2.  Com.  V.  Cheney,  108  Mass.  33; 
State  V.  Young,  56  Me.  219. 

The  prothonotary  of  the  court  may 
amend  a  defective  recognizance. 
Hosie  V.  Gray,  73  Pa.  St.  502. 

After  Adjournment  of  the  Term  at 
which  it  was  entered  a  recognizance 
cannot  be  amended.  Simpson  v.  State 
(Tex.  Crim.  App.,  1894),  25  S.  W.  Rep. 
425;  Miller z/. State  (Tex.  Crim.  App., 
1894),  26  S.  W.  Rep.  71. 

3.  Bennet  v.  Watson,  3  M.  &  S.  i; 
Evans  v.  Rees,  12  Ad.  &  Ed.  55,  40  E. 
C.  L.  23'  People  v.  Millis,  5  Barb.  (N. 
Y.)  511;' People  V.  Rundle,  6  Hill  (N. 
Y.)  506;  Foat  V.  State,  28  Tex.  App. 
527- 

Form. — A  recognizance  for  the  ap- 
pearance of  a  witness  should  acknowl- 
edge indebtedness  to  the  people  and 
state  the  offense  with  which  the  ac- 
cused is  charged.  People  v.  Rundle, 
6  Hill  (N.  Y.)  506. 

After  Adjournment. — Where  a  stat- 
ute provides  that,  upon  the  examina- 
tion before  a  magistrate  of  a  person 
accused  of  crime,  witnesses  may  be  re- 
quired by  the  magistrate  to  give  bail 


for  their  appearance — held,  that  a  wit- 
ness bail  bond  not  executed  until  four 
days  after  an  examination  had  con- 
cluded and  the  court  had  adjourned 
(no  order  requiring  such  a  bond  hav- 
ing been  entered  of  record  by  the 
magistrate)  was  void.  Foat  v.  State, 
28  Tex.  App.  527. 

4.  State  V.  Maxcy,  i  McMull.  (S. 
Car.)  501;  Blackstone  Com.,  bk.  4,  c. 
18. 

5.  People  V.  Gray,  4  Park.  Cr.  Rep. 
(N.  Y.)  616;  Roberts  v.  State.  14  Mo. 
138;  People  V.  Phillips,  i  Park.  Cr. 
Rep.  (N.  Y.)  95;  Shanley  z/.  Wells,  71 
111.  78;  State  V.  Maxcy,  i  I.IcMull.  (S. 
Car.)  501. 

6.  State  V.  Maxcy,  i  McMull.  (S. 
Car.)  501;  Estes  v.  State,  2  Humph. 
(Tenn.)  496. 

7.  Lord  Aylesbury's  Case,  i  Salk. 
103;  Harvey's  Case,  10  Mod.  334; 
U.  S.  V.  Jones,  3  Wash.  (U.  S.)  224; 
Estes  V.  State,  2  Humph.  (Tenn.)  496. 

8.  Adams  v.  Ashby,  2  Bibb  (Ky.) 
96. 

Complaint  Necessary.  —  In  order  to 
warrant  the  holding  of  a  person  to 
bail  to  keep  the  peace,  there  should 
be  a  complaint  made  in  writing  as 
well  as  an  examination  by  the  magis- 
trate; but  a  commitment  need  not  state 
that  such  complaint  was  made;  it  is 
sufficient  if  it  merely  states  that  the 
commitment  was  for  failure  to  furnish 
sureties  as  required  by  the  magis- 
trate. Bradstreet  v.  Furgeson,  23 
Wend.  (N.  Y.)638. 
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g.  On  Appeal — Requisites. — A  recognizance  given  on  appeal 
from  a  conviction  in  a  criminal  matter  must  require  the  accused 
to  abide  the  judgment  of  the  appellate  court.*  It  must  properly 
name  or  describe  the  appellate  court.*  It  must  require  the  ac- 
cused to  appear  before  the  appellate  court  from  term  to  term.^ 


Cannot  Controvert. — Where  articles 
of  the  peace  are  exhibited  against  a 
person,  he  cannot  controvert  the  truth 
of  the  allegations  contained  therein. 
King  V.  Doherty,  13  East  171. 

Time  must  be  Definite. — A  person 
required  to  give  a  recognizance  to 
keep  the  peace  can  only  be  required 
to  bind  himself  to  keep  the  peace  for  a 
definite  time;  and  where  one  accused 
was  required  to  give  a  recognizance 
to  keep  the  peace  for  an  indefinite 
time — held,  that  this  was  beyond  the 
power  of  the  magistrate,  and  a  com- 
mitment for  failure  to  give  it  was 
illegal.  Prickett  v.  Gratrex,  8  Q.  B. 
1021,  55  E.  C.  L.  1021. 

Conform  to  Statute. — Where  a  person 
is  required  to  give  security  to  be  of 
good  behavior  or  to  stand  committed, 
and,  to  secure  his  release,  he  gives  a 
recognizance  containing  material  and 
onerous  conditions  not  authorized  by 
statute,  such  recognizance  is  invalid. 
Durein  v.  State,  38  Kan.  485. 

A  condition  in  a  recognizance  not 
to  gamble  for  twelve  months  was  bad; 
it  should  have  been  for  the  good  be- 
havior of  the  accused  generally. 
Estes  V.  State,  2  Humph.  (Tenn.)  496. 

Discharge. — Where  a  person  is  bound 
over  to  keep  the  peace,  etc.,  if  no  in- 
dictment be  found  against  him  or 
proper  continuance  of  the  proceedings 
had,  it  operates  as  a  discontinuance  of 
the  proceedings,  and  the  person  ac- 
cused is  discharged  thereby.  Good- 
win  V.   Governor,  i  Stew.  &  P.   (Ala.) 

465. 

1.  Horton  v.  State  (Tex.  Crim.  App. , 
1893),  23  S.  W.  Rep.  691;  Sides  v. 
State  (Tex.  Crim.  App.,  1893),  24  S.  W. 
Rep.  95;  Farmer  v.  State  (Tex.  Crim. 
App.,  1893),  23  S.  W.  Rep.  795;  Knight 
V.  State  (Tex.  Crim.  App.,  1893),  24  S. 
W.  Rep.  103;  Lourance  v.  State  (Tex. 
Crim.  App.,  1893),  24  S.  W.  Rep.  297; 
Pollard  V.  State  (Tex.  Crim.  App., 
1893),  24  S.  W.  Rep.,  2S5;  Crawford  z/. 
State  (Tex.  Crim.  App.,  1894),  25  S. 
W.  Rep.  629;  Anderson  v.  State  (Tex. 
Crim.  App.,  1894),  25  S.  W.  Rep.  289; 
Barnard  v.  State  (Tex.  Crim.  App., 
1894),    25    S.   W.    Rep.    967;    Crise    v. 
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State  (Tex.  Crim.  App.,  1894),  25  S. 
W.  Rep.  285. 

Where  a  recognizance  on  appeal  in  a 
criminal  case  binds  the  accused  not  to 
depart  without  leave,  in  order  to  abide 
the  judgment  of  the  court  of  the  state 
wherein  it  is  taken,  it  is  fatally  defec- 
tive if  it  does  not  specifically  bind  him 
to  abide  the  judgment  of  any  particular 
court.  Douglass  v.  State  (Tex.  Crim. 
App.,  1893),  22  S.  W.  Rep.  43.  It  is 
void  if  it  requires  appearance  before 
the  wrong  appellate  court,  Palvadore 
V.  State,  12  Tex.  230;  Manes  v.  State, 
20  Tex.  38;  or,  if  there  was  no  juris- 
diction to  require  a  recognizance, 
Com.  V.  Collins,  11  Gray  (Mass.)  465, 
where  a  magistrate,  having  power 
only  to  bind  over,  took  a  recogni- 
zance "to  appear  and  prosecute  his 
appeal."  See  also  Ex  p.  Bell,  56  Miss. 
282. 

But  if  one  who  has  been  convicted 
before  a  magistrate  of  a  criminal  of- 
fense is,  on  his  appeal,  required  to 
enter  into  a  recognizance  which  is  il- 
legal, this  does  not  deprive  the  Su- 
perior Court  of  jurisdiction  of  the 
case,  if  the  defendant  is  personally 
brought  into  court.  Com.  v.  Leigh- 
ton,  7  Allen  (Mass.)  528. 

2.  Garza  v.  State  (Tex.  Crim.  App., 
1893),  22  S.  W.  Rep.  139;  Curry  v, 
Dallas  (Tex.  Crim.  App.,  1893),  21  S. 
W.  Rep.  930;  Neubaner  v.  State,  31 
Tex.  Crim.  Rep.  513;  Kaiser  v.  Dallas 
(Tex.  Crim.  App.,  1893),  21  S.  W.  Rep. 
767;  Cummings  v.  State,  31  Tex.  Crim. 
Rep.  406. 

3.  Howard  v.  State,  30  Tex.  App. 
680;  Barela  v.  State  (Tex.  Crim.  App., 
1894),  26  S.  W.  Rep.  397;  Spencer  v. 
State  (Tex.  Crim.  App.,  1893),  24  S. 
W.  Rep.  27. 

Time  to  Time. — In  Texas  a  recog- 
nizance requiring  appearance  before 
the  trial  court  from  time  to  time,  in- 
stead of  from  term  to  term,  is  invalid. 
Forbes  v.  State  (Tex.  Crim.  App., 
1894),  25  S.  W.  Rep.  1072. 

Must  Require  Appearance. — If  a  re- 
cognizance on  appeal  does  not  bind 
the  accused  to  appear  before  any 
court  it  is    fatally  defective.      Harris 
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It  should  recite  the  conviction  or  result  in  the  lower  court,^  It 
should  acknowledge  indebtedness  to  the  state  and  describe  the 
offense  with  which  the  accused  is  charged.* 


■V.  State  (Tex.  Crim.  App.,  1893),  24  S. 
W.  Rep.  103;  Howard  v.  State,  30  Tex. 
App.  680. 

A  recognizance  given  on  appeal 
from  a  conviction,  and  conditioned  for 
the  appearance  of  the  accused  before 
the  court  from  day  to  day  and  term 
to  term,  and  not  to  depart  without 
leave,  in  order  to  abide  the  judgment 
of  the  Court  of  Appeals  of  the  state  of 
Texas  in  his  cause,  etc.,  was  held  to 
be  good  and  valid.  Zidek  v.  State 
•{Tex.  Crim.  App.,  1893),  22  S.  W.  Rep. 

143- 

A  recognizance  on  appeal  in  a 
■criminal  case  is  not  defective  if  it 
states  before  what  court  the  accused 
is  to  appear,  and  shows  that  the  officer 
who  took  it  was  authorized  to  do 
so;  and  where  it  binds  the  accused 
to  appear  at  the  next  term  of 
the  District  Court,  and  to  abide  the 
judgment  of  the  court  and  not  depart 
without  leave  of  the  court,  it  is  suffi- 
cient. It  need  not  be  signed;  but  if 
signed,  this  does  not  invalidate  it. 
Shupe  V.  State,  40  Neb.  524. 

When  Jurisdiction  must  be  Shown. — 
In  a  recognizance  taken  by  a  justice 
of  the  peace  for  the  prosecution  of  an 
appeal  to  the  District  Court, it  is  neces- 
sary that  his  jurisdiction  shall  appear 
in  the  proceedings,  which  does  not  ap- 
pear if  the  recognizance  fails  to  show 
in  what  county  the  supposed  oifense 
was  committed.  State  v.  Magrath,  31 
Me.  469. 

The  Conrt  Instead  of  This  Court. — A 
recognizance  on  appeal  must  bind  the 
accused  to  appear  before  the  trial 
court;  and  where,  in  describing  it,  the 
words  "the  court"  instead  of  "this 
court "  are  used,  it  is  invalid.  Howard 
V.  State,  30  Tex.  App.  680;  Harris  v. 
State  (Tex.  Crim.  App.,  1893),  24  S. 
W.  Rep.  290. 

1.  Fancher  v.  State  (Tex.  Crim. 
App.,  1894),  25  S.  W.  Rep.  285;  Sides 
V.  State  (Tex.  Crim.  App.,  1S93),  24  S. 
W.  Rep.  95. 

2.  Horton  v.  State,  30  Tex.  191; 
Bennett  v.  State,  30  Tex.  446;  Tierney 
'v.  State,  31  Tex.  40. 

Must  be  OfEense  against  Law. — A  re- 
cognizance on  appeal  from  conviction 
must  describe  the  offense  charged, 
and  it  must  appear  from  it  that  it  is 


an  offense  against  the  laws  of  the 
state,  or  it  is  invalid.  Payne  v.  State, 
30  Tex.  397;  Bennett  v.  State,  30  Tex. 
446;  Horton  v.  State,  30  Tex.  191;  Ko- 
ritz  V.  State,  27  Tex.  App.  53. 

Signing. — A  recognizance  on  appeal 
from  conviction  must  be  signed  by  the 
accused  and  his  sureties.  Tierney  v. 
State,  31  Tex.  40.  Contra,  Shupe  v. 
State,  40  Neb.  524. 

Taken  on  Sunday,  Void. — A  recogni- 
zance was  held  void  where  it  was 
taken  on  Sunday,  it  being  given  to 
prosecute  an  appeal  in  a  criminal  case. 
State  V.  Suhur,  33  Me.  539. 

Judgment  Appealed  from  Void. — Where 
a  judgment  appealed  from  is  void,  a 
recognizance  given  on  appeal  there- 
from is  invalid  and  cannot  be  enforced 
on  the  ground  that  it  was  voluntarily 
given.  People  v.  Carroll,  44  Mich. 
371. 

Substantial  Compliance. — Where  a  re- 
cognizance complies  substantially 
with  the  statute  under  which  it  is 
given  it  should  be  held  sufficient. 
Hence  where,  on  appeal  from  a  con- 
viction imposing  a  fine  for  selling 
liquor  without  a  license,  a  bond  was 
given  conditioned  "that  if  he  should 
prosecute  his  appeal  to  effect  and  pay 
the  judgment  rendered  against  him, 
then  the  obligation  should  be  void,"  it 
was  held  sufficient,  although  not  ex- 
actly in  the  statutory  form,  and  it 
was  error  to  dismiss  the  appeal  for 
alleged  insufficiency  of  the  bond. 
Vierling  v.  State,  33  Ind.  218. 

A  recognizance  given  on  appeal 
from  a  conviction  in  a  criminal  matter, 
and  conditioned  for  the  appearance  of 
the  accused  before  the  trial  court  at  a 
time  specified,  and  from  time  to  time 
as  the  court  should  direct,  and  also 
for  his  appearance  before  the  appel- 
late court  at  a  time  specified,  and 
from  time  to  time,  as  the  said  court 
should  direct,  to  answer,  do,  and  re- 
ceive what  the  said  court  should  re- 
quire concerning  the  indictment 
against  him,  and  not  to  depart  without 
leave — held,  a  proper  recognizance. 
People  V.  Vermilyea,  7  Cow.  (N.  Y.) 
141. 

Joint  or  Several. — A  recognizance  on 
appeal  from  conviction  which  binds 
the   principal   and   sureties  jointly  is 
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Forfeiture. — Such  a  recognizance  may  be  forfeited  on  the  failure 
of  the  accused  to  comply  with  the  conditions  therein.* 

9.  Forfeiture — a.  POWER. — Only  a  court  which  has  power  to 
require  the  accused  to  answer  the  charge  against  him  has  power 
to  forfeit  his  recognizance.*     Such    forfeiture   must   be   declared 

a  person  convicted  of  a  misdemeanor 
has  been  admitted  to  bail  pending  ap- 
peal therefrom,  his  recognizance  so 
given  should  not  be  set  aside  prior  to 
the  trial  or  hearing  in  the  appellate 
court  on  the  motion  of  the  accused. 
State  V.  Allison,  44  Kan.  423. 

Cannot  be  Forfeited  on  Reversal. — A 
recognizance  given  on  appeal  in  a 
criminal  matter  can  only  be  forfeited 
when  the  judgment  of  conviction  ap- 
pealed from  is  affirmed;  when  such  a 
judgment  is  reversed  such  a  recogni- 
zance has  served  its  purpose  and  h^- 
covn^%  functus  officio.  A  reversal  puts 
the  case  in  the  same  position  as  though 
a  new  trial  had  been  granted,  and  the 
original  recognizance  given  remains 
in  full  force  and  is  binding  for  the  ap- 
pearance of  the  accused.  Wells  v. 
State,  21  Tex.  App.  594. 

2.  McGee  v.  State,  11  Tex.  App. 
520;  State  V.  Winninger,  81  Ind.  51. 
See  also  Coleman  v.  State,  10  Md. 
168. 

Power  to  Adjourn  Only. — Where  a 
statute  provided  that  in  the  absence 
of  the  judge  authorized  to  try  the 
accused  another  judge  could  adjourn 
the  cause — held,  that  the  latter  judge 
could  take  a  recognizance  for  the  ap- 
pearance of  the  accused  on  the  ad- 
journed day,  but  that  he  could  not  for- 
feit such  recognizance  for  the  failure 
of  the  accused  to  appear  on  the  ad- 
journed day.  State  v.  Schaffer,  36 
Mo.  App.  589. 

Case  Eemoved. — When  a  case  is  re- 
moved from  a  county  to  a  District 
Court,  the  District  Court,  upon  the 
failure  of  the  accused  to  appear  there- 
in for  trial,  may  forfeit  a  recognizance 
given  by  him  for  appearance  in  the 
county  court.  Baker  v.  State  (lex. 
Crim.  App.,  1893),  22  S.  W.  Rep.  1039, 
affirmed  \n  (Tex.  Crim.  App.,  1893)  24 
S.  W.  Rep.  31. 

After  a  Change  of  Venue  and  continu- 
ance on  account  of  prejudice  of  the 
judge,  he  ceases  to  be  a  judge  in  the 
cause,  under  the  Missouri  statute, 
and  has  no  authority  to  forfeit  a 
recognizance  and  enter  judgment 
thereon.  State  v.  Schaffer,  36  Mo. 
App.  589. 


valid  and  sufficient,  although  the  stat- 
ute provides  that  they  shall  be  bound 
separately.  Rainbalt  v.  State,  34  Tex. 
286. 

Must  be  Recognizance.  —  Where  a 
statute  provided  that  one  convicted 
could  appeal  therefrom  on  giving  a 
recognizance  within  a  specified  time — 
held,  that  the  right  to  appeal  depended 
on  the  giving  of  a  recognizance  within 
such  time,  and  that  remaining  in  cus- 
tody was  not  equivalent  to  the  giving 
of  the  recognizance  required.  Com. 
V.  Brigham,  16  Pick.  (Mass.)  10. 

1.   State  V.  Nichols,  43  Vt.  91. 

Nonappearance  in  Appellate  Court. — A 
recognizance  given  on  appeal  from  a 
conviction,  and  conditioned  for  the  ap- 
pearance of  the  accused  at  a  specified 
term  of  the  appellate  court,  and  in  the 
Circuit  Court  if  the  appellate  court  so 
ordered,  at  any  time  and  place,  and 
that  he  render  himself  in  execution 
and  obey  every  order  and  judgment 
made,  binds  the  accused  to  appear  in 
the  appellate  court, not  only  at  the  term 
specified,  but  at  any  term  when  the 
appeal  is  heard,  and  may  be  forfeited 
for  his  nonappearance  at  a  subsequent 
term  at  which  the  appeal  is  consid- 
ered. State  V.  Morgan  (Mo.,  1894),  28 
S.  W.  Rep.  17. 

Appeal  Dismissed. — Where,  on  appeal 
from  a  conviction  imposing  a  fine,  the 
accused  gave  a  recognizance  condi- 
tioned "to  appear  in  the  appellate 
court  and  pay  all  judgments  rendered 
against  him  therein,"  and  the  appeal 
was  dismissed  on  application  of  the 
accused — held,  that  this  operated  as  an 
affirmance  of  the  conviction,  rendered 
accused  and  his  sureties  liable  on  the 
appeal  bond  to  pay  the  fine,  and  war- 
ranted its  forfeiture.  State  v.  Bie- 
man,  12  Mont.  11. 

Entry  in  Appellate  Court. — Where  a 
recognizance  on  appeal  is  conditioned 
only  for  the  appearance  of  the  accused 
in  the  appellate  court,  and  contains 
no  condition  for  the  prosecution  of  the 
appeal,  there  is  no  default,  and  it 
cannot  be  enforced  until  the  case  has 
been  entered  in  the  appellate  court. 
State  V.  Miller,  58  Vt.  21. 

Not  Set  Aside  Before  Hearing. — Where 
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by  a  court  having  criminal  jurisdiction.* 

b.  Grounds. — The  failure  of  the  accused  to  appear  at  the  time 
and  place  specified  in  his  recognizance  is  the  basis  and  ground 
for  the  forfeiture  thereof.*  To  prevent  a  forfeiture  the  accused 
must  appear  at  the  exact  time  specified,^  although  no  indictment 


1.  State  V.  Cornig,  42  La.  Ann.  416. 
Must  be  Filed. — A  recognizance  must 

be  filed  with  the  clerk  of  the  proper 
court  before  it  can  be  forfeited.  Belt 
V.  Spaulding,  17  Oregon  130. 

Although  a  statute  requires  that  a 
recognizance  shall  be  filed  and  re- 
corded before  it  is  forfeited — held,  that 
a  forfeiture  taken  before  this  was 
done  was  not  invalid.  Jennings  v. 
State,  13  Kan.  80;  Adams  v.  State,  48 
Ind.  212. 

It  is  not  necessary  to  show  that  a 
recognizance  has  been  filed  in  court 
in  order  to  maintain  an  action  on  it. 
U.  S.  V.  Eldredge,  5  Utah  i6r.  Contra 
in  an  action  of  scire  facias,  Davis  v. 
State,  5  Blackf.  (Ind.)  374. 

2.  U.  S.  z/.  Hodgkin,iCranch(C.  C.) 
510;  Shore  v.  State,  6  Mo.  640;  State 
V.  Millsaps  69  Mo.  359  ;  Com.  v. 
Dowdican's  Bail,  115  Mass.  133. 

A  Justice  of  the  Peace  must  have  an 
office,  and  on  changing  his  office  notice 
should  be  given  to  those  who  have 
been  required  to  appear  at  his  former 
office.  When  this  was  not  done  a  for- 
feiture for  failure  to  appear  at  the 
new  office,  they  having  appeared  at 
his  former  office  at  the  proper  time, 
was  held  void.  Hannum  v.  State,  38 
Ind.  32. 

3.  Com.  V.  Cayton,  2  Dana  (Ky.) 
138;  Shore  v.  State,  6  Mo.  640. 

Fear  of  Bodily  Harm  from  persons 
who  had  threatened  it  is  no  excuse 
for  failure  to  appear.  Fleenor  v. 
State,  58  Ind.  166. 

Day  Left  in  Blank. — Where  the  con- 
dition of  a  recognizance  was  that  the 
principal  should  "  appear  at  the  Cir- 
cuit Court  on  the  first  day  of  the  next 

term,  *  *  *  to  be  holden  on  the 

day  of  June  next,"  it  was  held  that  he 
was  bound  to  take  notice  of  the  day 
the  court  met,  and  that  the  omission 
of  the  day  of  the  month  was  immate- 
rial.    State  V.  Potts,  60  Mo.  368. 

After  Cause  Continued. — Where  the 
court  ordered  a  case  continued  to  the 
next  term  \vithout  any  requirement 
that  the  recognizance  should  be  re- 
newed, it  was  held  that  there  could 
not  afterwards  be  a  default  for  failure 


to  attend  further  at  the  current  term. 
Townsend  v.  People,  14  Mich.  388. 

Succeeding  Term. — A  recognizance 
for  the  appearance  of  the  accused  at  a 
specified  term  of  court  binds  the  sure- 
ties therein  for  his  appearance  at  the 
succeeding  term,  even  though  no  ac- 
tion is  taken  or  order  made  at  the 
term  specified.  State  v.  Ryan,  23 
Iowa  406,  following  State  v.  Brown, 
16  Iowa  314.  See  also  Norfolk  v. 
People,  43  111.  9.  But  compare  State 
V.  Mackey,  55  Mo.  51. 

After  Case  Submitted. — Where  a  de- 
fendant absconds  after  the  case  is 
submitted  to  the  jury,  but  before  ver- 
dict, his  bond  may  be  forfeited.  Gales 
V.  State,  64  Miss.  105. 

Imprisonment. — It  is  no  excuse  for 
the  nonappearance  of  the  accused 
that  he  went  into  another  state  and 
was  there  imprisoned,  and  his  recog- 
nizance is  properly  forfeited  for  his 
nonappearance.  Yarbrough  v.  Com., 
89  Ky.  151. 

Enlistment. — It  is  no  defense  that 
the  principal  had  enlisted  as  a  volun- 
teer in  the  army.  Winninger  v.  State, 
23  Ind.  228. 

Lack  of  Evidence. — Where  the  ac- 
cused failed  to  appear  because  of  his 
inability  to  obtain  certain  evidence, 
his  recognizance  was  ordered  forfeited 
unless  he  gave  a  new  one  to  appear  at 
the  next  term.  People  v.  Winchell,  7 
Cow.  (N.  Y.)  160. 

Different  Charge. — A  recognizance 
given  in  a  lower  court,  conditioned  for 
the  appearance  of  the  accused  in  a 
higher  court,  to  answer  a  charge 
therein  specified  binds  the  accused  to 
appear  and  answer  any  charge  pre- 
ferred against  him,  and  it  may  be  for- 
feited for  his  nonappearance  to  answer 
a  different  charge  from  that  specified 
in  the  recognizance.  Com.  v.  Teevens, 
143  Mass.  210. 

After  Conviction. — Where  a  recog- 
nizance is  conditioned  for  the  appear- 
ance of  the  accused  to  answer,  and 
also  to  abide  the  judgment  and  orders 
of  the  court,  it  may  be  forfeited  for 
the  nonappearance  of  the  accused 
after   conviction,  as   ordered   by   the 
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has  been  found  against  him.*  But  he  is  not  bound  to  appear  at 
any  other  time  than  that  so  specified,  and  a  recognizance  cannot 
be  forfeited  for  failure  to  do  so  unless  from  the  form  of  the  re- 
cognizance an  appearance  until  discharged  is  required.* 


court.  State  v.  Baldwin,  78  Iowa  737. 
See  also  State  v.  Thompson,  62  Ind. 
367;  State  V.  Whitson,  8  Blackf.  (Ind.) 
178. 

In  Missouri  no  authority  exists  for 
exacting  a  recognizance  for  appear- 
ance after  trial  to  answer  the  sentence. 
State  V.  Cobb,  44  Mo.  App.  375;  State 
V.  Bobb,  39  Mo.  App.  543. 

1.  State  V.  Saunders,  8  N.  J.  L.  177; 
Com.  V.  Cayton,  2  Dana  (Ky.)  138; 
Adair  v.  State,  i  Blackf.  (Ind.)  201; 
Fleece  v.  State,  25  Ind.  384;  State  v. 
Cooper,  2  Blackf.  (Ind.)  226;  Shore  v. 
State,  6  Mo.  640;  O'Brien  v.  People, 
41  111.  456;  Garrison  v.  People,  21  111. 
535;  State  V.  Kyle,  99  Ala.  256;  State 
V.  Cocke,  37  Tex.  155.  See  also  State 
V.  Ake,  41  Tex.  166. 

2.  Winslow  V.  Anderson,  3  Dev.  & 
B.  (N.  Car.)  12;  Swank  v.  State,  3 
Ohio  St.  429;  People  v.  Derby,  i  Park. 
Cr.  Rep.  (N.  Y.)  392. 

From  Day  to  Day. — In  Wilson  v. 
State,  6  Blackf.  (Ind.)  212,  it  was  held 
that  the  condition  of  a  recognizance, 
that  a  person  shall  appear  at  the  then 
next  termof  the  Circuit  Court  and  from 
day  to  day,  etc.,  is  a  condition  for  his 
appearance  on  the  first  day  of  the 
term,  and  on  every  other  day  thereof 
unless  sooner  discharged.  Wilson  v. 
State,  6  Blackf.  (Ind.)  212.  See  also 
State  V.  Ritter,  3  Mo.  App.  562. 

Where  a  recognizance  requires  the 
accused  to  appear  on  a  day  specified, 
it  cannot  be  forfeited  for  his  nonap- 
pearance on  another  day,  although 
the  latter  day  is  that  on  which  court 
is  held,  and  the  date  in  the  recogni- 
zance is  a  wrong  date,  inserted  by 
mistake.  Winslow  v.  Anderson,  3 
Dev.  &  B.  (N.  Car.)  12. 

When  a  recognizance  is  returnable 
on  a  specified  day,  it  cannot  be  for- 
feited on  any  other  day  unless  notice 
to  appear  thereon  be  given,  although 
by  statute  recognizances  are  continued 
from  term  to  term.  Moss  v.  State,  6 
How.  (Miss.)  298. 

Where  the  condition  of  a  recogni- 
zance was  that  the  accused  should 
appear  at  the  first  day  of  the  term  and 
from  day  to  day,  and  not  depart  with- 
out leave,  it  was  held  the  accused  was 
bound  to  appear  only  during  the  then 


term  of  court,  and  that  if  the  court  ad- 
journed without  making  any  order  in 
the  premises  the  recognizance  was 
discharged.  Swank  v.  State,  3  Ohio 
St.  429. 

Next  Term. — Where  a  recognizance 
binds  the  accused  to  appear  at  the 
next  term  of  court,  it  cannot  be  for- 
feited for  nonappearance  at  a  second 
term  held  subsequent  thereto.  People 
V.  Derby,  i  Park.  Cr.  Rep.  (N.  Y.)  392. 

Where  a  recognizance  requires  the 
accused  to  appear  at  a  jury  term,  to  be 
held  at  a  time  therein  specified,  it  can- 
not be  forfeited  for  his  failure  to 
appear  at  a  special  jury  term  sub- 
sequently appointed  to  be  held  at  a 
prior  date.  State  v.  Aubrev,  43  La. 
Ann.  1S8. 

Abide  Order  of  Court. — A  recognizance 
conditioned  for  the  appearance  of  the 
accused  on  the  first  day  of  the  term, 
and  to  abide  the  orders  of  the  court 
therein,  binds  him  to  appear  on  a  sub- 
sequent day  to  which  the  case  has 
been  adjourned,  and  it  may  be  for- 
feited for  his  failure  to  so  appear. 
Rubush  V.  State,  112  Ind.  107. 

Serving  Sentence. — A  recognizance  on 
appeal  in  a  criminal  case,  conditioned 
for  the  appearance  of  the  accused  to 
abide  the  judgment  of  the  appellate 
court,  cannot  be  forfeited  after  affirm- 
ance of  the  conviction  for  the  failure 
of  the  accused  to  appear,  where  he 
had, prior  thereto, been  surrendered  by 
his  bail  and  was  in  prison  undergoing 
his  sentence.  State  v.  Row  (Iowa, 
1894),  57  N.  W.  Rep.  306. 

Second  Trial. — A  recognizance  is  not 
forfeited  by  the  failure  of  the  accused 
to  appear  for  a  second  trial  after  the 
judgment  discharging  him  on  the  first 
trial  has  been  reversed.  State  v. 
Murphy,  10  Gill  &  J.  (Md.)  365. 

Wrong  Name. — Wherea  recognizance 
is  conditioned  for  the  appearance  of  a 
person  of  a  certain  name  therein  speci- 
fied, and  an  indictment  is  found  against 
a  person  of  a  different  name,  and  the 
recognizance  is  forfeited  for  the  non- 
appearance of  the  person  of  a  different 
name,  this  is  error,  as  rto  breach  of 
the  recognizance  is  shown.  Hopkins 
V.  Walter,  11  111.  543. 

Contrary  to  Agreement. — Where  the 
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c.  Proceedings. — CalUng  Accused  and  Entering  Default. — In  order  to 
the  proper  forfeiture  of  a  recognizance  it  is  necessary  that  the 
accused  be  regularly  called  and  fail  to  appear ;  and  this  should  be 
shown  by  the  record.*  It  is  the  duty  of  the  court  or  justice  to 
cause  an  entry  to  be  made  in  the  record  showing  that  the  accused 
was  called  at  the  time  and  place  specified  for  his  appearance,  and 
that  he  failed  to  appear.* 


nonappearance  of  the  accused  is 
caused  by  a  statement  of  the  district  at- 
torney that  the  indictment  against  the 
accused  would  not  be  moved  at  that 
term,  upon  which  statement  he  acted 
and  left  the  court-room,  this  excuses 
his  nonappearance,  and  his  recogni- 
zance should  not  be  forfeited.  People 
V.  Hammond  (Supreme  Ct.),  7  N.  Y. 
Supp.  219.  See  also  Smith  v.  State, 
17  Ga.  462;  Woodall  v.  Smith,  51  Ga. 
171. 

1.  Brown  v.  People,  24  111.  App.  72; 
White  V.  State,  5  Yerg.  (Tenn.)  183; 
State  V.  Grigsley,  3  Yerg.  (Tenn.)  280; 
Dillingham  v.  U.  S.,  2  Wash.  (U.  S.) 
422;  Park  V.  State,  4  Ga.  329.  Contra, 
Leeper  v.  Com.,  Litt.  Sel.  Cas.  (Ky.) 
102. 

Burden  on  Accused. — Where  a  person 
is  bound  by  a  recognizance  to  appear, 
the  burden  rests  on  him  of  appearing 
and  having  his  appearance  recorded  as 
a  discharge  of  the  recognizance;  the 
state  is  not  bound  to  call  him  and  en- 
ter his  nonappearance  of  record.  The 
state  is  not  bound  to  prove  his  non- 
appearance. Leeper  v.  Com.,  Litt.  Sel. 
Cas.  (Ky.)  102. 

Only  Accused. — In  order  to  forfeit  a 
recognizance  it  is  only  necessary  to 
have  the  accused  properly  called,  and 
the  sureties  therein  need  not  be  called. 
Ingram  v.  State,  10  Kan.  630;  State  v. 
Wells,  36  Iowa  238;  Mishler  v.  Com., 
62  Pa.  St.  55.  But  see  Langridge  v. 
Judge,  46  La.  Ann.  29;  State  v.  Fuller, 
14  La.  Ann.  736. 

InsufB.cient  Entry. — An  entry  by  a 
justice  on  his  docket,  on  the  day  fixed 
by  a  recognizance  for  the  appearance 
of  the  defendant,  that  the  latter  "  did 
not  appear,  and  that  it  was  therefore 
considered  that  the  bond  was  forfeited 
by  said "  defendant,  and  the  surety 
"  stands  bound  to  the  state,"  does  not 
show  such  a  default  as  to  fix  defend- 
ant's liability  on  the  recognizance. 
State  V.  Gorley,  2  Iowa  52. 

Accused  Misled. — If  a  case  is  contin- 
ued until  the  next  term,  and  defendant 
is  notified  that  he  may  depart,  in  con- 


formity thereto,  it  is  error  to  set  aside 
the  continuance  without  notice  and 
call  the  case  for  trial  and  forfeit  the 
recognizance  for  nonappearance.  State 
z^.  Whitsell,  55  Mo.  430. 

2.  Walker  v.  Com.,  79  Ky.  292;  Fried- 
line  V.  State,  93  Ind.  366;  People  v. 
Conn.,  13  111.  App.  329;  Dillingham  v. 
U.  S.,  2  Wash.  (U.  S.)  422:  U.  S.  v. 
Rundlett,  2  Curt.  (U.  S.)  41;  Collins 
V.  State,  12  Tex.  App.  356;  Park  v. 
State,  4  Ga.  329;  People  v.  Blankman, 
17  Wend.  (N.  Y.)  252;  White  v.  State, 
5  Yerg.  (Tenn.)  183;  State  v.  Grigsley, 
3  Yerg.  (Tenn.)  280;  Moss  v.  State,  6 
How.  (Miss. )298.  Contra,?>X.3iX.&v.  Bry- 
ant, 55  Iowa  451;  State  v.  Hirrone- 
mus,  50  Iowa  545;  Leeper  v.  Com., 
Litt.  Sel.  Cas.  (Ky.)  102. 

Where,  on  failure  of  the  accused  to 
appear,  his  default  was  taken  and  a 
forfeiture  declared  thus  :  "  It  is  there- 
fore considered  by  the  court  that  the 
recognizance  of  the  said  defendant  be 
and  is  hereby  declared  to  be  forfeited, 
and  that  the  default  of  said  defendant 
and  of  his  securities  be  entered  of 
record,  and  that  scire  facias  issue 
herein  against  the  principal  [naming 
him]  and  his  securities" — held,  a  suf- 
ficient judgment  of  forfeiture  against 
both  principal  and  sureties.  Banta  v. 
People,  53  111.  434. 

Judge  Need  not  Sign. — It  is  not  neces- 
sary that  the  entry  of  the  forfeiture 
of  a  recognizance  in  the  records  of  the 
court  be  signed  by  the  judge;  it  is 
valid  without  such  signature;  but  if  it 
was  necessary,  it  is  sufficient  if  the 
judge  signed  it  at  a  subsequent  time 
during  the  term.  Ainsworth  v.  Terri- 
tory, 3  Wash.  Ter.  270. 

No  Formal  Order  Necessary. — In  AVw 
York  when  the  accused  fails  to  appear 
on  being  duly  called,  and  his  default 
is  entered  in  the  minutes  of  the  court, 
the  forfeiture  of  his  recognizance  is 
complete  without  the  entry  of  a  formal 
order  or  judgment  declaring  the  for- 
feiture, and  thereafter  his  bail  cannot 
surrender  him  in  their  release.  This 
is  so,  notwithstanding  that  the  entry  of 
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Judgment  of  Forfeiture  should  be  entered  at  the  same  term  at  which 
the  default  of  the  accused  is  taken  and  entered.* 

Appeal  Lies  therefrom,  without  regard  to  the  amount  involved.* 
d.    Enforcement — judgment  of  Forfeiture. — A     proper    judgment 
nisi  of  the  forfeiture  of  a  recognizance  must  be  entered  of  record 
before  any  steps  can  be  taken  to  enforce  payment  thereof.' 


such  default  is  only  a  written  direction 
by  the  court,  and  was  not  entered  by 
the  clerk  until  some  time  after  such 
default  occurred.  People  v.  Bennett, 
136  N.  Y.  482,  137  N.  Y.  601. 

1.  McGuire  v.  State,  124  Ind.  536; 
Kiser  v.  State,  13  Ind.  80.  See  also 
Tucker  v.  State,  13  Ind.  332. 

In  Illinois  the  forfeiture  may  be 
taken  at  a  subsequent  term.  Norfolk 
■V.  People,  43  111.  g. 

Where  the  recognizance  is  condi- 
tioned that  the  principal  shall  appear 
on  the  first  day  of  the  next  term  of  the 
Circuit  Court  and  abide  the  orders  of 
the  court  therein,  and  the  cause  is 
continued  and  set  down  for  trial  at  a 
subsequent  day  in  the  term,  the  court 
may,  on  such  latter  day,  legally  ad- 
judge the  forfeiture  of  such  recog- 
nizance, as  to  both  principal  and 
surety,  upon  the  failure  of  the  former 
to  appear  and  answer.  Rubush  v. 
State,  112  Ind.  107. 

Nunc  pro  Tunc. — The  forfeiture  of  a 
recognizance  may  be  recorded  nunc 
pro  tunc  where,  through  the  neglect  of 
the  clerk,  record  at  the  time  of  forfeit- 
ure was  not  made.  Rhoads  v.  Com., 
15  Pa.  St.  272;  McFarlan  v.  People,  13 
111.  9. 

Two  Entries. — If  two  entries  of  the 
forfeiture  of  a  recognizance  be  made, 
the  last  one  may  be  treated  as  sur- 
plusage, and  it  does  not  render  the  first 
entry  improper  or  affect  it.  State  v. 
Pepper,  8  Mo.  249. 

Lost  Recognizance. — A  recognizance 
may  be  supplied  on  proof  of  the  loss 
of  the  original,  and  when  so  supplied 
a  forfeiture  of  the  same  maybe  taken. 
McElwee  v.  People,  77  111.  493. 

Accused  Absent. — Where  a  person  ac- 
cused of  extortion  in  office,  and  ad- 
mitted to  bail,  was  present  during  the 
fore  part  of  his  trial,  but  left  before  it 
was  concluded — held,  that  he  could  be 
convicted  and  his  recognizance  for- 
feited during  his  absence.  Lavins  v. 
State  (Miss.,  1887),  3  S.  Rep.  78;  Gales 
V.  State,  64  Miss.  105. 

After  Jury  Discharged. — A  recogni- 
sance may  be  forfeited  after  the  jury 


and  witnesses  have  been  discharged 
and  the  court  is  still  in  session;  and 
the  validity  of  such  forfeiture  is  not 
affected  by  the  fact  that  after  the  for- 
feiture the  case  was  placed  on  the  dead 
docket  of  the  court.  State  v.  Herpin, 
26  La.  Ann.  612. 

Several  Becognizances.  —  Where  a 
party  was  indicted  in  four  different 
cases  at  the  same  term  of  the  court, 
and  recognizances  were  given  in  each 
case,  which  were  severally  forfeited, 
and  the  clerk  recited  the  forfeiture  as 
"having  occurred  "  in  these  four  cases," 
without  specifying  the  cases  or  their 
titles,  or  identifying  them  in  any  way 
— held,  to  be  error.  Overaker  v.  State, 
12  Smed.  &  M.  (Miss.)  738. 

Amount. — Judgment  on  a  forfeited 
recognizance  should  be  only  for  the 
amount  specified  in  the  recognizance, 
and  should  follow  the  terms  of  the 
recognizance.  Ishmael  v.  State,  41 
Tex.  244.  See  also  Smith  v.  State,  7 
Port.  (Ala.)  492. 

2.  State  V.  Toups,  44  La.  Ann.  896; 
State  V.  Alexander,  46  La.  Ann.  550; 
Mayer  v.  State  (Tex.  Crim.  App.  1893), 
24  S.  W.  Rep.  408;  U.  S.  V.  Insley,  54 
Fed.  Rep.  221.  See  also  State  v.  Con- 
nehain,  57  Iowa  351. 

In  South  Carolina  a  rule  issued  by 
the  Court  of  General  Sessions  against 
a  defendant  under  indictment  in  that 
court  and  his  sureties,  to  show  cause 
why  their  recognizance  should  not  be 
estreated,  is  not  appealable.  State  v, 
McNinch,  13  S.  Car.  452. 

3.  Conner  v.  People,  20  111.  381; 
Kennedy  v.  People,  15  111.  418;  Bacon 
V.  People,  14  111.  312;  Eubank  v. 
People,  50  111.  496;  People  v.  Witt,  19 
111.  169;  Peacock  z/.  People,  83  111.  331; 
Cable  V.  People,  46  111.  467;  People  v. 
Race,  2  111.  App.  563;  McGuire  v.  State, 
124  Ind.  536;  Baldwin  v.  State,  126 
Ind.  24;  Andress  v.  State,  3  Blackf. 
(Ind.)  108;  Ditto  V.  State,  30  Miss. 
126. 

A  Default  Entered  by  Mistake  may  be 
corrected  or  set  aside.  State  v.  Moore, 
26  Ind.  246. 

Sufficiency    of  Judgment. — Where    it 
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Subsequent  Proceedings. — III  general,  proceedings  subsequent  to  the 
forfeiture  must  be  taken  to  enforce  it,  of  which  proceedings  the 
forfeiture  is  the  basis.* 

TheEemedy. — Such  subsequent  proceedings  were  by  scire  facias,^ 


I 


appeared  that  the  cognizors  were  duly 
called  and  made  default,  "  whereupon 
it  was  ordered  by  the  court  that  judg- 
ment of  forfeiture  be  taken  of  their 
said  recognizance,  and  that  a  scire 
facias  issue,"  it  was  regarded  as  a 
sufficient  judgment  of  forfeiture. 
Cable  V.  People,  46  111.  467. 

1.  Gilmer  v.  Blackwell,  Dudley 
(Ga.)  6;  Johnstons  v.  State,  3  Ark. 
524;  Canthron  v.  State,  43  Ark.  128; 
State  V.  Wilder,  13  S.  Car.  344;  State 
V.  Poston,  63  Mo.  521;  Clark  v.  Petty, 
29  Ohio  St.  452;  Ellis  V.  State,  10  Tex. 
App.  325;  Ware  v.  State,  21  Tex.  App. 
328;  Bailey  v.  State  (Tex.  Crim.  App., 
1893),  22  S.  W.  Rep.  40;  Slape  v.  State, 
44  N.  J.  L.  264;  State  v.  Walker,  56 
N.  H.  176;  State  v.  Posey,  79  Ala.  45; 
Crump  V.  People,  2  Colo.  316;  State  v. 
Hard,  53  Vt.  568;  State  v.  Harrison,  38 
La.  Ann.  299;  Tucker  i'.  State,  55  Miss. 
452;  Weatherwax  v.  State,  17  Kan. 
427;  Compton  V.  People,  86  111.  176. 
Contra,  People  v.  Hickey,  5  Daly  (N. 
Y.)  365;  Schultze  V.  State,  43  Md. 
295;  Pinckard  v.  People,  2  111.  187; 
Weese  v.  People,  19  111.  643;  Peo- 
ple V.  Watkins,  19  111.  117;  State 
V.  Morgan  (Mo.  1894),  28  S.  W. 
Rep.  17;    Robinson  v.  Gordon,  85  Ga. 

559- 

Judgment  and  Scire  Facias.  —  Where 
the  accused  fails  to  appear,  a  for- 
feiture of  the  recognizance  is  en- 
tered, upon  which  an  interlocutory 
judgment  is  taken,  and  upon  said 
judgment  a  scire  facias  may  be  issued 
to  show  cause  why  it  should  not  be 
made  final.  Marr  v.  State,  26  Ark. 
.410. 

Judgment  Final  in  Form. — The  ren- 
dering.of  judgment  for  the  amount 
of  a  recognizance  at  the  time  of  de- 
claring the  same  forfeited  is  mere  sur- 
plusage, and  cannot  be  assigned  for 
error.  Kearns  v.  State,  3  Blackf. 
(Ind.)  335. 

In  New  York  and  Maryland  when 
the  forfeiture  of  a  recognizance  has 
been  duly  taken  and  entered,  it  be- 
comes a  judgment  without  any  fur- 
ther proceedings  taken  thereon. 
People  V.  Hickey,  5  Daly  (N.  Y.)  365; 
People  V.  Quigg,  59  N.  Y.  83;  Schultze 
■v.  State,  43  Md.  295.     See  also  Cole- 


man V.  State,  10  Md.  168.  Such  pro- 
visions are  constitutional  and  not 
without  due  process  of  law  by  depriv- 
ing the  right  of  trial  by  jury.  People 
V.  Hickey,  5  Daly  (N.  Y.)  365;  People 
""■  Quigg.  59  N.  Y.  83. 

In  Louisiana  a  rule  with  notice  to 
show  cause  against  the  accused  and 
his  bail  stands  in  the  place  of  the  scire 
facias  of  the  common  law,  and  all 
things  may  be  pleaded  which  tend  to 
exonerate  the  parties  called  on  to 
show  cause.  State  v.  Dunbar,  10  La. 
99. 

In  Mississippi  at  one  time  the  statute 
made  the  judgment  on  the  recogni- 
zance final  and  not  nisi.  Lee  v.  State, 
51  Miss.  665;  Act  of  April  15,  1872, 
§  4,  p.  88.  But  it  is  now  otherwise. 
Annotated  Code,  §  1396;  Rev.  Code 
1880,  §  3043;  Tucker  v.  State.  55  Miss. 
452. 

2.  Scire  Facias. — U.  S.  v.  Insley,  54 
Fed.  Rep.  221;  Slape  v.  State,  44  N.  J. 
L.  264;  Gresham  v.  State,  48  Ala.  625; 
Pinckard  v.  People,  2  111.  187;  Garrison 
V.  People,  21  111.  535;  Quinn  v.  People, 
45  111.  App.  547;  Farris  v.  People,  58 
111.  26;  Kepley  v.  People,  123  111.  367; 
Crandall  v.  State,  6  Blackf.  (Ind.)  284; 
State  V,  Warren,  17  Tex.  283;  State  v. 
Rogers,  36  Mo.  138;  State  v.  Cald- 
well (Mo.,  1894),  28  S.  W.  Rep.  4; 
State  V.  Millsaps,  69  Mo.  359;  State 
V.  Morgan  (Mo..  1894),  28  S.  W. 
Rep.    17;  State  v.  Bobb,  39  Mo.   App. 

543- 

Proceedings  on  Scire  Facias.  —  See 
article  Scire  Facias. 

Where  the  law  in  force  at  the  time 
a  recognizance  is  entered  into  pro- 
vides for  issuing  a  scire  facias,  upon 
the  forfeiture  of  the  recognizance 
against  the  principal  and  his  surety, 
to  show  cause  why  judgment  should 
not  be  entered,  etc.,  and  for  render- 
ing a  judgment  by  default  upon  the 
return  of  such  scire  facias  that  the 
defendants  cannot  be  found,  unless 
they  appear  and  defend,  it  is  proper, 
when  the  writ  of  scire  facias  is  re- 
turned not  found,  and  the  defendants 
do  not  appear,  to  enter  a  judgment 
against  them  for  the  amount  of  the 
recognizance.  Such  a  law  is  not  in 
contravention  of  the  letter  or  spirit  of 
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or  debt,*  at  common  law ;  and  one  or  the  other  of  those 
remedies  is  still  used  in  the  federal  courts  and  in  some  of  the 
state  courts.  In  other  jurisdictions  the  remedy  is  by  action  under 
the  code.* 


the  constitution.  Rietzell  v.  People, 
72  111.  416. 

Record  Conclusive.  —  The  record  of 
the  forfeiture  of  a  recognizance  is 
conclusive  evidence  of  that  fact,  and 
it  cannot  be  impeached  by  extrinsic 
evidence.  State  v.  Gilmore,  81  Me. 
405;  People  V.  Watkins,  19  111.  117; 
Welborn  v.  People,  76  111.  516;  Fried- 
line  V.  State,  93  Ind.  366.  See  also 
Rubush  V.  State,  112  Ind.  107;  Mishler 
V.  Com.,  62  Pa.  St.  55;  State  z/.  Bryant, 
55  Iowa  451. 

Where  the  magistrate  before  whom 
the  accused  was  bound  to  appear 
makes  an  entry  in  the  court  minutes 
that  the  "  recognizance  is  forfeited," 
such  entry  is  conclusive  evidence,  in  a 
proceeding  to  enforce  the  forfeiture, 
that  the  accused  was  duly  called  and 
that  he  failed  to  appear.  Com.  v. 
Basendorf,  153  Pa.  St.  459. 

Lien  of  Recognizance.  —  A  recogni- 
zance is  a  lien  upon  the  property  of 
thos-?  bound  thereby  in  the  county 
whe.e  it  is  given,  but  not  on  property 
in    other   counties.       State  v.   Miller, 

11  Lea  (Tenn.)  620. 

1.  Debt. — State  v.  Gorley,  2  Iowa 
52;  People  V.  Witt.  19  111.  169;  People 
V.  Ogden,  10  111.  App.  226;  Pate 
V.  People,  15  111.  221;  State  Treas- 
urer V.  Cook,  6  Vt.  282;  State  v. 
Inman,  7  Blackf.  (Ind.)  225;  People  v. 
Blackman,  i  Den.  (N.  Y.)  632;  People 
V.  Young,  7  Hill  (N.  Y.)  44;  State  v. 
Daily,  14  Ohio  92;  State  v.  Warren, 
17  Tex.  283;  State  v.  Gassaway,  11 
Humph.  (Tenn.)  203;  Com.  v.  Green, 

12  Mass.  i;  Wingate  v.  Com.,  5  Cush. 
(Mass.)  446;  Com.  v.  Gordon,  15  Pick. 
(Mass.)  193. 

Requisites  of  Declaration. — "  In  an 
action  of  debt  on  a  recognizance  at 
common  law,  the  utmost  strictness 
that  was  ever  required  was  that  the 
declaration  should  state  it  with  cer- 
tainty, pursuing  the  description  in 
the  entry  of  recognizance,  and  should 
allege  in  what  court  and  at  whose  suit 
and  for  what  sum  the  defendants  ac- 
knowledged themselves  obligated ;  also 
that  it  should  be  averred  that  it  is  a 
record,  and  the  breach  stated  accord- 
ing to  the  terms  of  the  recognizance." 
State  V.  McGuire,  42  Minn.  29,  a  com- 


plaint under  the  code,  which  was  held 
to  comply  with  all  the  foregoing  re- 
quirements. 

Where  the  recognizance  was  taken 
by  a  justice  of  the  peace  for  the  ap- 
pearance of  the  accused  before  him 
on  a  subsequent  day,  the  declaration 
need  not  aver  that  the  recognizance 
was  taken  in  consequence  of  a  con- 
tinuance; and  a  breach  assigned,  in 
that  the  accused  did  not  appear  before 
the  justice,  etc.,  and  answer,  etc.,  and 
abide  the  judgment  of  the  justice,  was 
sufficient  on  general  demurrer.  State 
V.  Inman,  7  Blackf.  (Ind.)  225. 

In  an  action  of  debt  upon  a  criminal 
recognizance  taken  before  the  recorder 
of  the  city  of  New  York,  conditioned 
to  appear  and  answer  at  the  next 
Court  of  General  Sessions,  the  decla- 
ration averred  that  the  accused  was 
brought  before  the  recorder,  "  and 
then  and  there  charged  with  the  com- 
mission of  grand  larceny,"  etc.;  but 
it  failed  to  show  that  the  charge  was 
upon  oath,  or  that  the  recorder  de- 
cided upon  it,  or  had  any  reason  ta 
believe  it  true.  Held,  insufficient. 
People  V.  Young,  7  Hill  (N.  Y.)  44. 

A  Special  Plea  in  Bar  that  the  defend^ 
ants  did  not  acknowledge  the  recog- 
nizance is  insufficient,  as  it  amounts  to 
the  general  issue.  State  v.  Daily,  14 
Ohio  92. 

Proof  of  Default  by  the  record  is  re- 
quired in  an  action  of  debt  the  same 
as  when  the  proceeding  is  by  scire 
facias.     State  v.  Gorley,  2  Iowa  52. 

2.  Friedline  v.  State,  93  Ind.  366; 
Urton  V.  State,  37  Ind.  339;  Patterson 
V,  State,  10  Ind.  296;  Griffin  v.  State, 
48  Ind.  258;  McCole  v.  State,  10  Ind. 
50;  Hannum  v.  State,  38  Ind.  32;  Mc- 
Clure  V.  State,  29  Ind.  359;  McGuire 
V.  State,  124  Ind.  536;  Glass  v.  State, 
39  Ind.  205;  Kiser  z/.  State,  13  Ind.  80; 
Swinney  v.  State,  16  Ind.  309;  State  v. 
Winninger,  81  Ind.  51;  Hawkins  v. 
State,  24  Ind.  288;  State  v.  Vanvalken- 
burg,  15  Ind.  185;  State  v.  Wettstein, 
64  Wis.  234;  State  v.  Newton,  22  Wis. 
536;  Colvig  V.  Klamath  County,  16 
Oregon  244;  Hannah  v.  Wells,  4  Ore- 
gon 249;  Calvin  v.  State,  12  Ohio  St. 
60;  Shelby  County  v.  Simmonds,  33 
Iowa  345;  Lucas  County  v.  Wilson,  59. 
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e.  Remission  and  Discharge — Power  to  Eemit. — It  has  been 
questioned  whether,  after  the  forfeiture  of  a  recognizance,  the 
court   has  any   power  over  it  *  except   such  as  may  be,  and  fre- 


lowa  354;  Decatur  County  v.  Max- 
well, 26  Iowa  398;  State  v.  McGuire, 
42  Minn.  2();  Los  Angeles  County  v. 
Babcock,  45  Cal.  252. 

Bequisites  of  Complaint — Jurisdiction 
of  Justice. — In  a  suit  upon  a  recogni- 
zance taken  by  a  justice  of  the  peace, 
the  complaint  must  show  that  the 
justice  had  jurisdiction.  Hannum  v. 
State,  38  Ind.  32;  State  v.  Winninger, 
81  Ind.  51.  See  also  Friedline  v. 
State,  93  Ind.  366. 

No  Relator  should  be  named  in  the 
complaint;  but  it  should  be  in  the 
name  of  the  state.  Hawkins  v.  State, 
24  Ind.  288. 

Release  of  Principal. — The  complaint 
must  allege  that  the  person  bailed  was 
also  released  from  custody  upon  the 
execution  and  delivery  of  the  bond. 
Los  Angeles  County  v.  Babcock,  45 
Cal.  252. 

Default  of  Principal. — The  com- 
plaint must  show  that  the  principal  in 
the  recognizance  was  called  and  that  he 
defaulted.      Urton    v.   State,    37    Ind. 

339- 

Charge  Made. — A  complaint  which 
does  not  show  that  a  charge  was  made 
against  the  principal  before  the  recog- 
nizance was  taken,  or  which  fails  to 
state  before  whom  it  was  entered  into, 
is  bad  on  demurrer.  Griffin  v.  State, 
48  Ind.  258. 

Order  for  Recognizance. — It  is  not 
necessary  to  aver  that  there  was  an 
order  of  court  requiring  the  recogni- 
zance to  be  taken,  and  fixing  the 
amount  of  the  penalty.  It  is  sufl5cient 
if  the  complaint  shows  that  it  was 
taken  in  a  fixed  penalty  by  the  court 
in  open  session.  McClure  v.  State,  29 
Ind.  359. 

Compliance  with  Law. — Under  an 
averment  that  the  "bond  was  taken 
in  writing,  in  such  manner  and  form 
as  the  law  provides,"  it  will  be  under- 
stood that  all  of  the  requirements  of 
the  law  were  complied  with.  Shelby 
County  V.  Simmonds,  33  Iowa  345. 

Continuance  before  Default. — Where 
the  recognizance  required  the  accused 
to  appear  at  the  January  term,  and 
from  term  to  term  thereafter,  a  com- 
plaint stating  that  at  the  February 
term  the  accused  appeared  and  ob- 
tained   a   continuance    to    the    March 


term,  and  at  the  latter  term  defaulted, 
was  held  sufficient,  without  averring 
that  the  cause  was  continued  from 
the  January  to  the  February  term. 
State  V.  Wettstein,  64  Wis.  234. 

An  Answer  by  the  surety  that  the  ac- 
cused, after  judgment,  was  permitted 
by  the  state  to  depart  the  court,  etc., 
is  not  inconsistent  with  a  denial  that 
the  recognizance  was  renewed  as  to 
the  surety  at  the  next  term  after  it 
was  entered  into,  the  cause  having 
then  been  continued.  State  v.  New- 
ton, 22  Wis.  536. 

A  Verdict  "for  the  amount  due  on 
the  bond,"  not  excepted  to  at  the  time, 
nor  made  the  basis  of  a  motion  for  a 
new  trial  or  in  arrest  of  judgment,  is 
sufficient  on  error.  Calvin  v.  State, 
12  Ohio  St.  60. 

In  Arkansas  no  pleadings  are  re- 
quired upon  the  part  of  the  state,  but 
a  summons  is  issued  upon  the  forfeit- 
ure, as  in  civil  suits,  which  is  not  the 
subject  of  demurrer,  but  may  be 
quashed  on  motion  if  fatally  defec- 
tive.    Miller  v.  State,  35  Ark.  276. 

In  Massachusetts  the  action  is  by 
declaration  in  contract.  Com.  v. 
Green,  138  Mass.  200.  In  that  case, 
which  was  an  action  on  a  recogni- 
zance to  prosecute  an  appeal,  an  alle- 
gation that  the  defendant  did  not  ap- 
pear, but  made  default,  was  held  to 
sufficiently  allege  a  breach.  In  the 
same  case  the  declaration  alleged 
the  entering  into  the  recognizance; 
that  the  recognizance  was  "  now  on 
file  and  of  record  "  in  the  appellate 
court;  and  that  the  defendant,  while 
the  matter  was  before  the  court,  did 
not  appear,  but  made  default.  Held, 
that  an  objection  that  the  declaration 
did  not  show  that  the  recognizance 
was  on  file  in  the  appellate  court  at  the 
time  of  the  default,  could  be  taken  ad- 
vantage of  only  on  demurrer. 

1.  See  State  v.  Warren,  17  Tex.  283; 
U.  S.  V.  Feely,  i  Brock.  (U.  S.)  255,  in 
both  of  which  cases  proceedings  on 
scire  facias  were  suspended  on  good 
cause  shown;  State  v.  Speck,  20  Ind. 
211,  where  the  court  said  that,  "  with- 
out statutory  power,  we  think  the 
courts  have  no  power  to  remit  forfeit- 
ures of  this  kind;"  State  v.  Williams, 
37  La.  Ann.  200,  and  State  v.  Hamill, 


3  Encyc.  PI.  &  Pr.— 16. 
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queiitly  is,  given  by  statute.* 

Motion  and  Grounds. — At  any  rate,  the  forfeiture  of  a  recognizance 
will  not  be  remitted  or  set  aside  upon  motion  in  an  action  on  the 
recognizance.  The  application  should  be  to  the  court  in  which  the 
forfeiture  took  place.^  Power  to  remit  such  forfeiture  may  be  ex- 
ercised for  the  benefit  of  the  sureties  as  well  as  of  the  accused.^ 
The  forfeiture  of  a  recognizance  may  be  remitted  where  the  fail- 
ure of  the  accused  to  appear  is  excused  to  the  satisfaction  of  the 
court,  the  appearance  of  the  accused  also  being  usually  required.* 
The  appearance  of  the  accused  and  his  trial  and  acquittal  have 
been  considered  sufficient  ground  for  the  remission  of  such  forfeit- 
ure.*   So  have  his  appearance,  trial,  and  conviction.®    The  serious 

257,  where  the  power  was 


6  La.  Ann 
asserted. 

1.  Cause  must  be  shown  where  the 
statute  requires  it.  State  v.  Speck,  20 
Ind.  211. 

2.  Day  v.  State,  125  Ind.  5S2. 
Benewal  of  Motion. — Application   to 

remit  a  forfeiture  having  been  once 
heard  and  determined,  cannot  be  re- 
newed before  the  same  or  a  co-ordinate 
court.  People  v.  Street  (C.  PI.),  14 
N.  Y.  Supp.  778. 

Betnission  by  Governor. — The  forfeit- 
ure of  a  recognizance  maybe  remitted 
by  the  governor,  and  no  one  can  ques- 
tion his  right.  The  debt  due  on  such 
instrument  belongs  to  the  common- 
wealth, and  the  parties  to  the  recog- 
nizance have  no  interest  in  it.  Com. 
V.  Shick,  61  Pa.  St.  495. 

Motion,  How  Supported. — A  motion 
by  a  surety  to  be  discharged  from  the 
forfeiture  of  a  recognizance  should  be 
supported  by  a  petition,  affidavit,  or 
entry  upon  the  order-book  showing 
the  grounds  of  the  motion.  McGuire 
V.  State,  5  Ind.  65. 

Counter-affidavits  were  held  not  ad- 
missible in  Wray  v.  People,  70  111.  664, 
on  construction  of  the  statute. 

3.  Harbin  v.  State,  78  Iowa  263; 
State  V.  Rollins,  52  Ind.  168. 

Where,  after  forfeiture  of  a  recogni- 
zance, the  accused  is  surrendered  by 
his  bail,  and  is  convicted  and  pun- 
ished, the  forfeiture  will  be  remitted 
as  to  the  sureties.  People  v.  Johnson 
(C.  PI.),  4  N.  Y.  Supp.  705. 

4.  Com.  V.  Cayton.  2  Dana  (Ky.) 
138;  Shore  v.  State,  6  Mo.  640;  People 
v.  Hobbs,  46  111.  App.  206;  Rawlings 
v.  State,  38  Neb.  590 ;  Markham 
■V.  State  (Tex.  Crim.  App.,  1894),  25 
S.  W.  Rep.  127;  State  v.  Denny,  10 
La.  Ann.  335;  U.  S.  v.  Feely,  i  Brock. 
(U.  S.)  255. 

Surety   Partly  in  Fault. — The  court 


will  not  discharge  the  sureties  upon  a 
recognizance,  upon  the  petition  and 
notice  prescribed  by  statute,  if  the 
surrender  of  the  principal  was  pre- 
vented by  any  fault  of  the  sureties,  in 
connection  with  the  act  of  God,  or  of 
the  government,  or  the  sentence  of  the 
law.  State  v.  McAllister,  54  N.  H.  156. 
By  Parol  Agreement. — An  agreement 
by  the  solicitor  of  the  state  to  dis- 
charge a  defendant  if  he  would  be- 
come a_  state's  witness  against  a  co- 
defendant,  which  he  did  so  far  as  to 
go  before  the  grand  jury  and  be  ex- 
amined, and  then  left  the  court,  will 
not  relieve  such  defendant  from  a  for- 
feited recognizance.  A  recognizance 
is  a  matter  of  record,  and  can  only  be 
discharged  by  a  record  or  something 
of  equal  solemnity.  State  v.  Moody, 
69  N.  Car.  529. 

5.  People  V.  Tietjen  (C.  PI.),  7  N. 
Y.  Supp.  642,  9  N.  Y.  Supp.  285;  Peo- 
ple V.  Smith  (C.  PL),  7  N.  Y.  Supp. 
659;  People  V.  Devine  (C.  PI.),  7  N.  Y. 
Supp.  660;  People  V.  Samuels (C.  PI.), 
7  N.  Y.  Supp.  659;  People  v.  Higgins 
(C.  PI.),  7  N.  Y.  Supp.  658;  State  v. 
Saunders,  8  N.  J.  L.  177. 

Where  the  accused  is  discharged 
and  acquitted  upon  trial  on  an  indict- 
ment found  subsequent  to  his  exami- 
nation, it  is  a  good  reason  for  remit- 
ting the  forfeiture  of  his  recognizance 
given  to  appear  for  examination. 
People  V.  Samuels  (C.  PL),  25  N.  Y. 
Supp.  81,  5  Misc.  Rep.  (N.  Y.)  585. 

Complainant  Satisfied. — A  forfeiture 
of  a  recognizance  given  in  a  case  of 
assault  and  battery  will  be  remitted 
where  it  is  shown  that  the  complain- 
ant appeared,  acknowledged  he  had 
received  satisfaction  for  the  injury, 
and  requested  the  discharge  of  the  ac- 
cused. People  V.  Grossman  (C.  PL), 
5  N.  Y.  Supp.  446. 

6.  People  V.  Baer  (C.   PL),  7  N.  Y. 
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sickness  or  the  death  of  the  accused  has  been  held  sufficient 
ground  for  the  remission  of  such  forfeiture.* 

Conditions  of  Remission. — It  is  usually  made  a  condition  of  the  re- 
mission of  such  forfeiture  that  the  expenses  attending  and  result- 
ing therefrom  be  paid  ;  and  that  it  be  shown  that  the  state  lost 
nothing  by  reason  of  the  failure  of  the  accused  to  appear  at  the 
time  and  place  required.* 

The  Effect  of  the  Kemission  of  the  forfeiture  of  a  recognizance  is  to 
place  the  accused  in  the  same  position  as  though  no  forfeiture 
had  occurred,  and  it  is  then  his  duty  to  comply  with  the  con- 
ditions of  the  recognizance  and  appear  in  court  until  the  charge 
against  him  is  legally  disposed  of.^     When  such  a  forfeiture  is 


Supp.  660;  People  V.  Mahon  (C.  PI.), 
9  N.  Y.  Supp.  284;  People  v.  Cooney 
(C.  PI.),  9  N.  Y.  Supp.  285;  People  v. 
Treanor  (C.  PI.),  9  N.  Y.  Supp.  285. 

Where,  after  a  forfeiture,  the  ac- 
cused appears,  is  trierf,  and  sentenced 
to  pay  a  fine,  and  pays  the  fine,  the 
forfeiture  will  be  remitted.  People  v. 
Madden  (C.  PL),  8  N.  Y.  Supp.  531: 
People  V.  Perlstein  (C.  PL),  7  N.  Y. 
Supp.  662;  People  V.  Brady  (C.  PL),  7 
N.  Y.  Supp.  661;  People  v.  Flynn  (C. 
PL),  7  N.  Y.  Supp.  661. 

In  State  v.  Warwick,  3  Ind.  App. 
508,  it  was  held  that  the  remission  of 
the  forfeiture  of  a  recognizance  should 
only  be  allowed  for  good  cause  shown ; 
the  rearrest  and  conviction  of  the  ac- 
cused is  not  sufficient  cause.  Contra^ 
if  good  excuse  for  original  failure  to 
appear  is  shown.  Baker  v.  State,  21 
Tex.  App.  359. 

Betnrned  and  Gave  BaiL — It  is  no 
ground  for  the  remission  of  the  for- 
feiture of  a  recognizance  that  the  ac- 
cused, who  had  fled  the  country,  re- 
turned and  gave  bail  on  another  in- 
dictment. People  V.  Fischer,  14  Daly 
(N.  Y.)278. 

Imprisonment  after  Default. — Nor  that 
the  accused  is  imprisoned  on  another 
charge  made  subsequent  to  his  de- 
fault. People  V.  Nooney,  73  Hun 
(N.  Y.)  566. 

1  Strey  z/.  State  (Tex.  Crim.  App., 
1894),  27  S.  W.  Rep.  137;  People  v. 
Perlstein  (C.  PL),  7  N.  Y.  Supp.  662  ; 
People  V.  Meyer  (C.  PL),  61  N.  Y.  St. 
Rep.  121.  Compare  People  v.  Mee- 
han,  14  Daly  (N.  Y.)  333. 

2.  Ayres  v.  People,  3  Colo.  App. 
117;  People  V.  Smith,  43  111.  App.  217; 
People  V.  Cohen  (C.  PL),  20  N.  Y. 
Supp.  854,  I  Misc.  Rep.  (N.  Y.)  515; 
People  V.   Hassan  (C.    PL),  20  N.  Y. 


Supp.  859,  I  Misc.  Rep.  (N.  Y.)  514; 
People  V.  Lasher  (C.  PL),  11  N.  Y. 
Supp.  711;  People  V.  KeIlv{C.  PL),  22 
N.  Y.  Supp.  775,  3  Misc.  Rep.  (N.  Y.) 
223;  People  V.  Kurtz  (C.  PL),  9  N.  Y. 
Supp.  745 ;  People  v.  Rof  rano  (C.  PL),  9 
N.  Y.  Supp.  634;  People  v.  Brady  (C. 
PL),  II  N.  Y.  Supp.  711;  People  v. 
Weber  (C.  PL),  11  N.  Y.  Supp.  53: 
People  V.  Ohlrogge  (C.  PL),  13  N. 
Y.  Supp.  814;  People  v.  Kirwan  (C. 
PL),  16  N.  Y.  Supp.  956;  Noll  V. 
State,  38  Neb.  587.  See  also  Hangs- 
leben  v.  People,  89  111.  164.  And 
further  on  this  subject  in  New  York, 
People  V.  Silverman  (C.  PL),  25  N.  Y. 
Supp.  1150;  People  V.  Carroll  (C.  PL*, 
20  N.  Y.  Supp.  990;  People  v.  O'Don- 
nell  (C.  Pl.X  27  N.  Y.  Supp.  1123; 
People  V.  Belts  (C.  PL),  27  N.  Y.  Supp. 
1123;  People  V.  Petry,  2  Hilt.  (N.  Y.) 
523;  People  V.  Lavery  (C.  PL),  34  N. 
Y.  St.  Rep.  297;  People  v.  Byrnes  (C. 
PL),  16  N.  Y.  Supp.  956;  especially  Peo- 
ple V.  Coman,  49  How.   Pr.  (N.  Y.  C. 

PL)  91. 

To  warrant  the  remission  of  the  for- 
feiture of  a  recognizance  it  must  be 
shown  that  the  people  have  not  been 
prejudiced  by  the  acts  which  caused 
the  forfeiture.  People  v.  Byrnes  (C. 
PL),  61  N.  Y.  St.  Rep.  120. 

Bemission  of  Part. — Under  a  statute 
allowing  the  remission  of  the  whole  or 
part  of  the  sum  specified  in  a  forfeited 
recognizance  upon  the  appearance  or 
arrest  of  the  accused — held,  that  the 
court  had  power  to  remit  part  of  the 
penalty  and  enter  judgment  for  the 
balance.     Lee  v.  State,  25  Tex.  App. 

331- 

3.   State  V.  Cornig,  42  La.  Ann.  416. 

Where  Liability  is  Several. — Where 
the  principal  and  the  surety  acknowl- 
edged themselves  bound  in  a   speci- 
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remitted,  any  money  paid  or  collected  thereon  may  be  refunded.* 

Keview  on  Appeal. — The  discretion  exercised  on  such  application 
for  remission  is  not  subject  to  review  on  appeal,*  except  for 
abuse.* 

Discharge. — Whatever  judicial  act  in  a  case  deprives  a  defendant's 
bail  of  the  right  to  arrest  and  surrender  him  discharges  the  bail.* 

Setting  Aside.— A  recognizance,  or  the  proceedings  thereon,  may 
be  set  aside  for  sufficient  cause.** 

10.  Surrender — Right.— Bail  have  the  right  to  surrender  their 
principal  at  any  time  before  the  forfeiture  of  the  recognizance 
and  be  released  therefrom.*  After  forfeiture  they  have  no  right  to 


fied  sum,  the  liability  was  held  to 
be  several  and  not  joint,  and  a  remis- 
sion by  the  governor  in  favor  of  the 
principal,  after  forfeiture,  did  not  dis- 
charge the  surety.  State  z'.  Davidson, 
20  Mo.  212. 

1.  People  V.  Ketterle  (C.  PI.),  7  N. 
Y.  Supp.  657:  People  v.  Goltze  (C.  PI.), 
8  N.  Y.  Supp.  530. 

Action  to  Recover.  —  Where  the 
forfeiture  of  a  recognizance  has 
been  remitted,  and  the  money  paid 
thereon  ordered  repaid,  if  the  of- 
ficer who  received  it  refuses  to  repay 
it,  an  action  lies  to  recover  it.  O'Don- 
nell  V.  New  York,  59  Hun  (N.  Y.)  624. 

2.  People  V.  Bennett,  136  N.  Y.  482; 
Com.  V.  Oblinder,  135  Pa.  St.  530,  536. 
See  also  Harres  v.  Com.,  35  Pa.  St. 
416. 

3.  State  V.  Moody,  74  N.  Car.  73; 
Barton  v.  State,  24  Tex.  250;  State  v. 
Kraner,  50  Iowa  582;  People  z/.  Hobbs, 
46  111.  App.  206;  Wray  v.  People,  70 
111.  664;  Mason  v.  People,  17  111.  App. 
331;  Com.  V.  Coleman,  2  Mete.  (Ky.) 
382;  Com.  V.  Thornton,  i  Mete.  (Ky.) 
380;    State   V.    Denny,     10   La.  Ann. 

335- 

4.  State  V.  Glenn,  40  Ark.  332.  In 
that  case  an  indictment  was  quashed 
upon  demurrer  and  the  defendant  dis- 
charged ;  and  it  was  held  that  the  bond 
was  discharged,  and  that  a  reversal  of 
the  judgment  by  the  Supreme  Court 
did  not  revive  it. 

After  forfeiture  of  bail  has  been  set 
aside  by  the  court  it  is  not  competent 
for  the  court,  having  assumed  the 
custody  of  the  prisoner,  to  order  a  sec- 
ond forfeiture.  State  v.  Holmes,  23 
Iowa  458. 

5.  Avoid  recognizancemaybevacated 
at  any  time  by  the  court  to  which  it  is 
returnable,  even  after  a  judgment 
thereon;    and   all    proceedings   based 


upon  it  are  void.  Butler  v.  State,  12 
Smed.  &  M.  (Miss.)  470. 

In  Day  v.  State,  125  Ind.  582,  it  was 
held  that  where  a  judgment  of  for- 
feiture has  been  rendered  by  a  justice 
of  the  peace  on  a  recognizance  entered 
into  before  him,  the  Circuit  Court  can- 
not, on  motion,  set  aside  such  forfeit- 
ure in  an  action  instituted  by  the  state 
on   the  forfeited  recognizance. 

On  a  motion  to  set  aside  a  recogni- 
zance the  court  does  not  look  beyond 
the  face  of  the  recognizance  to  find 
defects.  Adair  z^.  State,  i  Blackf.  (Ind.) 
201. 

A  motion  to  quash  the  recognizance 
before  forfeiture  is  prematurely  made. 
State  V.  Halloway,  5  Ark.  435. 

6.  Nicolls  V.  Ingersoll,  7  Johns.  (N. 
Y.)  154;  Harp  v.  Osgood,  2  Hill  (N. 
Y.)  216;  Sternberg  v.  State,  42  Ark. 
127;  State  V.  Mahon,  3  Harr.  (Del.) 
568;  In  re  Bauer,  112  Mo.  231;  Ex  p. 
Gibbons,  i  Atk.  238;  Anonymous,  6 
Mod.  231.  See  also  Lorance  v.  State, 
I  Ind.  359. 

Arrest  by  State. — The  arrest  of  the 
accused  by  the  state  without  assist- 
ance from  the  bail  does  not  operate  as 
a  surrender  by  the  bail,  or  release 
them  from  liability.  State  v.  War- 
wick, 3  Ind.  App.  508. 

On  Appeal. — The  sureties  in  a  recog- 
nizance given  on  appeal  from  a  con- 
viction of  the  accused  have  the  same 
right  to  surrender  him,  in  their  dis- 
charge, as  sureties  for  his  original  ap- 
pearance have.  /«  r^  Bauer,  112  Mo. 
231. 

Conditioned  "to  Pay"  etc. — Where 
the  accused  has  appealed  from  a  con- 
viction imposing  a  fine  upon  him, 
and  given  a  recognizance  conditioned 
"  to  pay  the  fine,  or  such  part  thereof 
as  the  appellate  court  may  direct,  and 
abide    the    orders   and   judgment   ol 
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do  so,  but  it  may  be  allowed  as  a  favor,  on  good  grounds  being 
shown  therefor.* 

Arrest. — In  pursuance  of  their  right  to  surrender  the  accused, 
bail  may  arrest  him  for  that  purpose  at  any  time  or  place,  even 
out  of  the  state  in  which  he  was  held  to  bail.* 

How  Made. — Surrender  is  made  by  the  delivery  of  the  accused 
to  a  person  or  court  having  authorit)^  to  recommit  or  rebail 
him.* 


such  court,"  he  cannot  be  surrendered 
by  his  bail  in  exoneration.  State  v. 
Stommel  (Iowa,  1893),  56  N.  W.  Rep. 
263. 

1.  People  V.  McFarland,  9  111.  App. 
275;  Com.  V.  Denniston,  9  Watts  (Pa.) 
142;  State  V.  Rollins,  52  Ind.  168; 
Com.  V.  Johnson,  3  Cush.  (Mass.)  454; 
People  V.  Carey,  5  Daly  (N.  Y.)  533. 
Contra,  State  v.  Schexneider,  45  La. 
Ann.  1445. 

2.  Arkansas. — Sternberg  v.  State,  42 
Ark.  127. 

Connecticut. — Parker  v.  Bidvvell,  3 
Conn.  84;  Read  v.  Case,  4  Conn.  166; 
Howard  v.  Lyon,  i  Root  (Conn.)  107. 

Delaware. — State  v.  Mahon,  3  Harr. 
(Del.)  568. 

Illinois. — People  v.  Phelps,  17  111. 
201. 

Indiana. — Miller  v.  State,  8  Blackf. 
(Ind.)  77. 

Kentucky. — Com.  7'.  Bronson,  14  B. 
Mon.  (Ky.)  291. 

Louisiana. — State  v.  Lazarre,  12  La. 
Ann.  166. 

Massachusetts. — Wheeler  v.  Wheeler, 
7  Mass.   169. 

A^eiv  York. —  Nicolls  v.  Ingersoll,  7 
Johns.  (N.  Y.)  155;  Boardman  v. 
Fowler,  i  Johns.  Cas.  (N.  Y.)4i3;  Harp 
V.  Osgood,  2  Hill  (N.  Y.)  216. 

North  Carolina. — State  v.  Linger- 
felt,  109  N.  Car.  775. 

Pennsylvania. — Com.  v.  Riddle,  i  S. 
&  R.  (Pa.)  311;  Respublica  v.  Gaoler, 
2  Yeates  (Pa.)  263. 

South  Carolina. — State  v.  Le  Cerf,  I 
Bailey  (S.  Car.)  410. 

United  Spates. — Ex  p.  Milburn,  9 
Pet.  (U.  S.)  704. 

England. — 3  Blackstone  Com.  290; 
Ex  f<.  Gibbons,  i  Atk.  238. 

Arrest  by  Agent. — Bail  need  not  ar- 
rest the  accused  themselves  for  the 
purpose  of  surrender,  but  may  deputize 
others  to  make  the  arrest,  who  will 
then  have  the  same  power  as  the  bail. 
State  V.  Mahon,  3  Harr.  (Del.)  568; 
Boardman   v.  Fowler,    i   Johns.    Cas. 


(N.  Y.)  413;  Sternberg  z'.  State,  42 
Ark.  127. 

But  such  deputation  should  be  in 
writing,  or  it  will  not  justify  an  arrest. 
State  V.  Mahon,  3  Harr.  (Del.)  568; 
People  V.  Moore,  2  Dougl.  (Mich.)  i. 

3.  State  V.  Le  Cerf,  i  Bailey  (S. 
Car.)  410;  Kellogg  v.  State,  43  Miss. 
57;  Sternberg  v.  State,  42  Ark.  127. 

Mere  Presence. — It  was  held  in  Lee  v. 
State,  51  Miss.  665,  that  the  mere  pres- 
ence of  the  accused  for  trial,  or  even 
his  arraignment  and  trial,  was  not  a 
sufficient  surrender  under  the  Missis- 
sippi Code.  So  in  Com.  v.  Coleman, 
2  Mete.  (Ky.)  382,  it  was  said  the  that 
mere  appearance  of  the  defendant,  in 
discharge  of  his  recognizance,  with- 
out an  order  of  court  taking  charge 
and  control  of  him,  did  not  release 
his  sureties. 

To  Sheriff. — The  surrender  of  the  ac- 
cused to  the  sheriff  is  a  good  surren- 
der, and  discharges  the  bail.  Stern- 
berg V.  State,  42  Ark.  127;  Carter  v. 
State,  43  Ark.  132:  Walton  v.  People, 
28  111.  App.  645;  Stegars  v.  State,  2 
Blackf.  (Ind.)  104;  Roberts  v.  State,  4 
Tex.  App.  I2g.  Contra,  State  v.  Le 
Cerf,  I  Bailey  (S.  Car.)  410. 

The  accused  may  be  surrendered  by 
his  sureties  to  the  sheriff  of  the 
county  in  which  the  indictment  is 
pending  against  him,  and  the  sheriflf 
may  readmit  him  to  bail,  with  new 
sureties.  Kellogg  v.  State,  43  Miss. 
57. 

When  the  accused  is  confined  on 
another  charge,  a  surrender  may  be 
made  by  a  formal  declaration  thereof 
by  his  bail  to  the  sheriff;  there  need 
be  no  formal  delivery  of  the  accused 
to  the  sheriff.  State  v.  Trahan,  31 
La.  Ann.  715. 

The  surrender  of  the  accused  to  a 
deputy  sheriff  will  not  discharge  the 
bail.  Surrender  should  be  made  to  a 
person  having  authority  to  recommit 
the  prisoner  or  rebail  him,  and  a 
deputy    sheriff    has    no    such    power 
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Effect. — The  effect  of  a  surrender  of  the  accused  is  to  remit  him 
to  the  same  condition  he  was  in  before  bail  was  taken  ;  and  he  is 
then  held  on  the  original  process  against  him,  no  new  process 
being  necessary  to  justify  his  confinement.* 

11.  Obligations  of  the  Accused— Appearance. — The  purpose  of  bail 
is  to  secure  the  appearance  of  the  accused,  and  a  recognizance 
taken  must  bind  him  to  appear;  one  binding  the  sureties  only  for 
his  appearance  is  invalid,  at  least  when  not  assented  to  by  him.'* 
The  accused  is  bound  by  and  liable  on  a  recognizance  entered 
into  by  him  independently  of  the  liability  of  the  sureties.*  The 
usual  recognizance  to  appear  and  answer  binds  not  only  to 
appear,  but  also  to  remain  or  continue  to  appear  until  legally 
discharged,*     He  is  bound  at  his  peril  to  appear  at  the  time 


Semble,  that  surrender  to  the  sheriff 
would  be  good.  State  v.  Le  Cerf,  i 
Bailey  (S.  Car.)  410. 

Alere  Request. — A  mere  request  by  a 
surety  to  the  sheriff,  to  take  the  ac- 
cused into  custody,  is  not  a  surrender 
and  does  not  release  the  surety.  Peo- 
ple V.  Robb,  98  Mich.  397. 

To  Justice. — Where  a  justice  has 
held  the  accused  to  appear  before  the 
Circuit  Court,  his  bail  cannot  be  dis- 
charged by  surrendering  him  to  the 
justice;  the  surrender  should  be  made 
to  the  sheriff.  Stegars  v.  State,  2 
Blackf.  (Ind.)  104. 

To  Another  State. — Where  the  gover- 
nor of  a  state  in  which  the  accused 
has  been  admitted  to  bail  surrenders 
him  to  the  authorities  of  another  state 
on  demand  of  its  governor,  this  oper- 
ates to  release  the  sureties  on  the  re- 
cognizance given  by  the  accused. 
State  V.  Allen,  2  Humph.  (Tenn.)  258. 

Imprisoned  in  Another  Jurisdiction. — 
Where  a  person  under  bail  to  appear  in 
a  United  States  court  is  in  confinement 
under  process  of  a  state  court,  the 
United  States  court  has  no  power  to 
bring  him  before  it  on  habeas  corpus 
so  that  he  may  be  surrendered  by  his 
bail,  but  it  can  and  will  respite  the 
recognizance.  U.  S.  v.  French,  i 
Gall.  (U.  S.)  I. 

1.  Patillo  V.  State,  9  Tex.  App.  458. 
See  also  Kellogg  v.  State,  43  Miss.  57. 

2.  Wright  V.  State,  22  Tex.  App.  670; 
People  V.  Slayton,  i  111.  329;  Price  v. 
State,  12  Tex.  App.  235.  Compare 
Minor  v.  State,  i  Blackf.  (Ind.)  236; 
Ingram  v.  State,  lo  Kan.  630. 

A  recognizance  must  be  executed  by 
the  accused  or  some  one  for  him  au- 
thorized to  execute  it;  and  where  a 
recognizance  was  written  out  by  the 


attorney  for  the  accused,  and  the  name 
of  the  accused  appeared  in  the  body  of 
it,  but  it  was  signed  by  the  sureties 
only,  it  was  held  invalid,  although  the 
accused  was  released  on  its  execution. 
Price  V.  State,  12  Tex.  App.  235. 

Infants  and  Femes  Covert. — In  general 
infants  and  femes  covert  need  not  join 
in  a  recognizance  and  are  not  liable 
thereon.  4  Blackstone's  Commenta- 
ries, 254;  Com.  V.  Semmes,-  11  Leigh 
(Va.)  696;  Minor  v.  State,  i  Blackf. 
(Ind.)236;  Schultze  v.  State,'32Md.295. 
But  in  some  states  infants  must  join 
and  are  bound  by  a  recognizance  and 
liable  thereon.  Starr  v.  Com.,  7  Dana 
(Ky.)  243;  McCall  v.  Parker,  13  Met. 
(Mass.)  372;  State  v.  Weatherwax,  12 
Kan.  463;  Weatherwax  v.  State,  17 
Kan.  427. 

3.  Banta  v.  People,  53  111.  434;  Sass 
V.  State,  8  Tex.  App.  426. 

Belease  of  Principal.  — Where  the 
principal  and  surety  in  a  recognizance 
are  each  bound  in  a  separate  and  spe- 
cific sum,  the  principal  may  be  released 
without  the  release  of  the  surety  being 
effected  thereby.  State  v.  Davidson, 
20  Mo.  212. 

Judgment  on  a  Forfeited  Becogni- 
zance  cannot  be  taken  against  the  sure- 
ties unless  at  the  same  time  it  be  also 
taken  against  the  principal.  Browu  v. 
State,  40  Tex.  49. 

4.  People  V.  Stager,  10  Wend.  (N.  Y.) 
431 ;  People  v.  I.icCoy,  39  Barb.  (N.  Y.) 
73;  Champlain  v.  People,  2  N.  Y.  82; 
Gentry  v.  State,  22  Ark.  544;  Moore 
V.  State,  28  Ark.  480;  State  v.  Stout,  11 
N.  J.  L.  124;  Starr  v.  Com.,  7  Dana 
(Ky.)  243;  Glasgow  v.  State,  41  Kan. 
333;  Chase  v.  People,  2  Colo.  528; 
State  V.  Smith,  66  N.  Car.  620;  State  v. 
Whitson,  8  Blackf.(Ind.)  178;  Dennard 
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and  place  specified   in  the  recognizance  entered   into  by  him.* 


V.  State,  2  Ga.  137;  State  v.  Ryan,  23 
Iowa  406. 

Notice  not  Required.  —  A  recogni- 
zance binds  the  accused  to  appear 
upon  any  day  during  the  sitting 
of  the  court,  and  it  is  not  necessary 
that  notice  should  be  given  to  him 
or  his  sureties  to  justify  a  call  of 
the  case  on  any  day  subsequent  to  the 
first  day  of  the  court.  People  v.  Blank- 
man,  17  Wend.  (N.  Y.)  252. 

Not  to  Depart  without  Leave. — The 
condition  in  a  recognizance  "not  to 
depart  without  leave"  is  distinct 
from  that  to  appear  and  answer  the 
charge;  it  is  inserted,  not  in  refer- 
ence to  that  charge,  but  that  the  ac- 
cused may  be  held  to  answer  any  other 
charge  that  may  be  preferred  against 
him,  and  it  is  broken  by  departure 
without  leave,  although  he  duly  ap- 
pears on  the  day  specified  in  the  recog- 
nizance. People  V.  Stager,  10  Wend. 
(N.  Y.)433;  People  v.  Clary,  17  Wend. 
(N.  Y.)  374;  State  v.  Stout,  11  N.  J.  L. 
124;  Starr  v.  Com.,  7  Dana  (Ky.)  243; 
Com.  V.  Teevens,  143  Mass.  210;  Allen 
•».  Com.  (Va.,  1893),  18  S.  E.  Rep.  437; 
Gallagher  v.  People,  91  111.  590. 

1.   Shore  v.  State,  6  Mo.  640;    Com. 

^v.  Cayton,  2  Dana  (Ky.)  138;  Johnson 

State,   12  Tex.  App.  414;   State   v. 

louston,  74  N.  Car.  174;  Thurston  v. 

JCom.,  3  Dana  (Ky. )  224.     See  Forfeit- 

ittre  of  Recognizance,  9,  h.  supra. 

First  Day  of  Term. — Where  a  recog- 

tnizance  binds   the  accused  to  appear 

ion    the  first    day  of   the    term,  he    is 

jound  to  appear  on  that  day.     Shore 

\v.  State,  6  Mo.  640. 

Where  a  recognizance  binds  the  ac- 

Icused  to  appear  on  the  first  day  of  the 

[next  court,  he  is  bound  to  appear  on 

[the  first  day  that  court  is  actually  held, 

Iftlthough   it  be  not  held  at  the  usual 

Jtime  for  holding  the  same.     Com.  v. 

"!^ayton,  2  Dana(Ky.)  138;  Thurston  z/. 

'om.,  3  Dana  (Ky.)  224. 

Only  when  Specified. — Where  a  recog- 

fnizance  specifies  the  time  and  place  at 

Iwhich   the  accused  is  to  appear,  he  is 

[not  bound  to  appear  at  any  other  time 

tor  place.     Johnson   v.   State,  12   Tex. 

[App.  414;  State  V.  Houston,  74  N.  Car. 

Il74- 

Whole  Term   to  Appear. — Where   by 

[the  recognizance  the  day  of  the  term 

jn  which  the  accused  is  to  appear  is 

lot  specified,  he  has  the  whole  term  in 

rhich  to  appear,  and  need  not  appear 


on  the  first  day.  Griffin  v.  Com.,  Litt. 
Sel.  Cas.  (Ky.)  31. 

Subsequent  Terms. — Where  the  recog- 
nizance is  conditioned  for  the  appear- 
ance of  the  accused  at  the  next  term, 
and  contains  nothing  about  the  suc- 
ceeding sessions,  the  accused  is  en- 
titled to  be  discharged  at  the  end  of 
the  term.  Swank  v.  State,  3  Ohio  St. 
429;  Smith  V.  People,  i  Park.  Cr.  Rep. 
(N.  Y.)  317;  State  v.  Mackey,  55  Mo. 
51;  Keefhaver  v.  Com.,  2  P.  &  W. 
(Pa.)  240. 

Where  a  recognizance  binds  the  ac- 
cused to  appear  at  the  next  term  of 
court,  and  no  proceedings  are  taken 
against  him  at  that  term,  the  recog- 
nizance cannot  be  forfeited  for  his 
failure  to  appear  at  a  subsequent  term. 
Com.  V.    Somers,  14  Pa.  Co.  Ct.  Rep. 

159- 

Although  a  recognizance  be  condi- 
tioned for  appearance  at  a  specified 
term,  it  may  be  extended  to  a  subse- 
quent term  if  an  indictment  be  found. 
Ellison  V.  State,  8  Ala.  273. 

Term  to  Term. — A  recognizance  con- 
ditioned for  appearance  at  the  next 
term  and  from  term  to  term  binds  for 
continuous  appearance  until  dis- 
charged, and  it  is  no  excuse  for  non- 
appearance that  no  indictment  was 
found.     State  v.  Kyle,  99  Ala.  256. 

Only  when  Indictment  Found. — Where 
a  recognizance  is  conditioned  for  the 
appearance  of  the  accused  to  answer 
an  indictment,  he  is  not  bound  to  ap- 
pear until  an  indictment  is  found. 
Felton  V.  State  (Ga. ,  1893),  18  S.  E.  Rep. 
432- 

Time  Changed  by  Law. — Where  a 
recognizance  required  the  accused  to 
appear  on  a  day  specified,  and  after  it 
was  entered  into  the  time  of  holding 
court  was  changed  by  law  to  another 
day,  it  was  held  that  the  accused  was 
not  bound  to  appear  on  the  changed 
day,  and  that  his  recognizance  could 
not  be  forfeited  for  his  nonappear- 
ance on  that  day.  The  law  chang- 
ing the  day  of  holding  court  con- 
tained no  provisions  making  recog- 
nizances returnable  on  and  requiring 
parties  to  appear  on  the  changed  date. 
State  V.  Melton,  Busb.  (N.  Car.)  426. 
Contra,  Walker  v.  State,  6  Ala.  350. 

Next  Court. — Where  a  recognizance 
is  returnable  "at  the  next  Court  of 
Oyer  and  Terminer,"  the  next  court  of 
that   kind   held   in  the  county  where 
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Excuse  for  Nonappearance. — When  appearance  is  rendered  impossi- 
ble by  tiie  act  of  God  or  the  obligee,  it  is  excused.* 

Illinois. — Piercy    v.    People,   lo   111. 

App.  219;  Brown  v.  People,  26  111.  28. 

Indiana. — Woolfolk  v.  State,  10  Ind. 

532. 

/«?«;«.  — State  v.  Scott,  20  Iowa  63. 


the  indictment  was  found  will  be  pre- 
sumed to  be  intended  thereby.  Peo- 
ple t/.  McCoy,  39  Barb.  (N.  Y.)  73.  See 
Petty  V.  People,  118  111.  148;  Ex  p. 
Croom,  19  Ala.  561. 

Place  not  Specified. — Where  the  stat- 
ute designates  the  county  court-house 
as  the  place  where  examinations  shall 
be  had,  that  is  the  place  where  the  ac- 
cused is  bound  to  appear,  although 
the  recognizance  taken  does  not  spec- 
ify it.  Tyler  v.  Greenlaw,  5  Rand. 
(Va.)  711. 

Bemoval  of  Case. — Where,  after  a 
recognizance  is  given,  the  case  is 
transferred  to  another  court,  the  ac- 
cused is  bound  to  appear  in  the  court 
to  which  it  is  transferred.  Williams  v. 
McDaniel,  77  Ga.  4. 

Where  a  case  is  removed  from  a 
state  court  to  a  United  States  court, 
the  whole  proceedings  are  thereby  re- 
moved, and  the  accused  is  not  bound 
to  appear  in  the  state  court  according 
to  the  condition  of  a  recognizance 
given  before  such  removal,  and  his 
failure  so  to  do  is  not  a  breach  of  the 
recognizance.  Davis  v.  South  Caro- 
lina, 2  Sup.  Ct.  Rep.  (U.  S.)  636. 

Appearance  must  be  Personal.  —  A 
surety  cannot  appear  in  place  of  or 
for  the  accused,  and  plead  to  the  in- 
dictment; the  accused  must  person- 
ally appear.  Warren  v.  State,  ig  Ark. 
217. 

Not  in  Misdemeanors.  —  Where  the 
offense  charged  is  a  misdemeanor,  the 
accused  is  not  bound  to  personally 
appear  at  the  trial,  and  his  failure  to 
do  so  is  not  a  breach  of  his  recogni- 
zance. People  V.  Budd,  57  Cal.  349; 
State  V.  Rowe,  8  Rich.  (S.  Car.)  21. 
But  see  State  v.  Minton,  19  S.  Car. 
2S0. 

In  cases  of  misdemeanor  the  accused 
may  be  tried  without  being  present; 
and  where  in  such  a  case  the  accused 
failed  to  appear  and  his  recognizance 
was  forfeited,  but  in  the  trial  proceed- 
ing the  accused  was  acquitted,  it  was 
held  that  the  forfeiture  should  be  set 
aside  on  application  of  the  sureties. 

1.  Alabama. — Pynes  v.  State,  45  Ala. 
52. 

Colorado. — Chase  v.  People,  2  Colo. 
481. 

Connecticut. — Parker  v.  Bidwell,  3 
Conn.  84. 

Georgia. — State  v.  Cone,  32  Ga.  663. 


Kentucky.  —  M'Clelland  v.  Chambers, 
I  Bibb  (Ky.)  366. 

Massachusetts. — Bigelow  v.  Johnson, 
16  Mass.  218;  Way  v.  Wright,  5  Met. 
(Mass.)  380. 

New  Jersey. — State  v.  Traphagen,  45 
N.  J.  L.  134;  Steelman  v.  Mattix,  38 
N.  J.  L.  247,  20  Am.  Rep.  389;  State  z/. 
McNeal,  18  N.  J.  L.  333. 

New  York. — People  v.  Manning,  8 
Cow.  (N.  Y.)  297;  People  v.  Tubbs,  37 
N.  Y.  586. 

Pennsylvania. — Scully  v.  Kirkpat- 
rick,  79  Pa.  St.  324,  21  Am.  Rep.  62. 

Tennessee.  —  State  v.  Allen,  2 
Humph.  (Tenn. )  258 ;  State  v.  Edwards, 
4  Humph.  (Tenn.)  226. 

Virginia. — Com.  v.  Craig,  6  Rand. 
(Va.)  731;  Caldwell  v.  Com.,  14  Gratt. 
(Va.)698. 

United  States. — U.  S..  v.  Santos,  3 
Blatchf.  (U.  S.)  104;  Taylor  z/.  Tain 
tor,  16  Wall.  (U.  S.)  366;  U.  S.  v.  Van 
Fossen,  i  Dill.  (U.  S.)  406. 

Sickness. — Where  performance  of  the 
condition  of  a  recognizance  becomes 
impossible  by  the  act  of  God  or  the 
obligee,  it  is  excused,  and  the  sickness 
of  the  accused,  such  that  he  is  unable 
to  appear,  is  a  sufficient  excuse  for  his 
nonappearance.  People  v.  Manning, 
8  Cow.  (N.  Y.)  297;  Com.  v.  Craig,  6 
Rand.  (Va.)  731;  Strey  v.  State  (Tex. 
Crim.  App.,  1894),  27  S.  W.  Rep.  137; 
Russell  V.  State,  45  Ga.  9. 

While  the  sickness  of  the  accused  is 
not  an  excuse  for  him  for  his  nonap- 
pearance, it  is  for  his  sureties  for  not 
producing  him.  State  v.  Edwards,  4 
Humph.  (Tenn.)  226.  Contra,  Piercy 
V.  People,  10  111.  App.  219.  The  sick- 
ness of  the  accused  is  not  an  excuse 
for  his  nonappearance,  either  for  him 
or  his  sureties. 

Imprisonment. — Imprisonment  in  an- 
other state,  on  a  different  charge,  is  no 
excuse  for  the  failure  of  the  accused 
to  appear  at  the  time  specified  in  the 
recognizance,  Taylor  v.  Taintor,  16 
Wall.  (U.  S.)  366;  unless  it  be  caused 
by  the  act  or  consent  of  rh-  nbiifce, 
Reese  z/.  U.  S.,  9  Wall.  (U.S.)  13.  Igi- 
prisonment  in  the  same  state  is  an  ex- 
cuse.    Buffington  v.  Smith,  58  Ga.  341. 
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Discharge. — Only  a  valid  and  legal  discharge  operates  to  excuse 
the  nonappearance  of  the  accused.* 


The  imprisonment  of  the  accused  in 
another  county  in  the  state  is  a  suffi- 
cient excuse  for  his  failure  to  appear 
as  required  in  his  recognizance;  his 
appearance  is  thus  rendered  impos- 
sible by  the  act  of  the  obligee,  the 
state.  People  v.  Bartlett,  3  Hill  (N. 
Y.)  570;  Cooper  v.  State,  5  Tex.  App. 
215;  Buffington  v.  Smith,  58  Ga.  341. 

Soldier. — Where  the  accused  is  a  sol- 
dier in  the  United  States  army  and  is 
prevented  by  his  officers  from  appear- 
ing, appearance  is  excused.  Com.  v. 
Terry,  2  Duv.  (Ky. )  383;  People  v. 
Cook,  30  How.  Pr.  (N.  Y.  Supreme 
Ct.)  no;  People  v.  Cushney,  44  Barb. 
(N.  Y.)  118. 

Life  in  Danger. — It  is  no  excuse  for 
his  nonappearance  that  the  accused 
fled  to  save  his  life,  unless  after  due 
application  to  the  authorities  for  pro- 
tection it  was  not  accorded.  Fleenor 
V.  State,  58  Ind.  166;  Weddington  v. 
Com.,  79  Ky.  582. 

1.  Fitch  V.  State,  2  Nott  &  M.  (S. 
Car.)  558;  Champlain  v.  People,  2  N. 
Y.  82;  Price  v.  State,  42  Ark.  178; 
State  V.  Spear,  54  Vt.  503;  U.  S.  v. 
White,  5  Cranch  (C.  C.)  368;  State  v. 
Haskett,  3  Hill  (S.  Car.)  95. 

Acquittal. — A  recognizance  is  not 
discharged  by  the  failure  to  indict  the 
accused,  or  by  his  trial  and  acquittal; 
an  order  discharging  him  should  be 
obtained.  State  v.  Stout,  11  N.  J.  L. 
124;  Champlain  v.  People,  2  N.  Y.  82. 
Contra,  Goodwin  v.  Governor,  i  Stew. 
&  P.  (Ala.)  465;  State  v.  Doane,  30 
La.  Ann.  1194;  Mills  v.  McCoy,  4  Cow. 
(N.  Y.)4o6. 

Discharge  after  Bailing. — After  a  jus- 
tice has  held  the  accused  to  bail  and 
taken  a  recognizance  he  has  no  power 
to  cancel  it  and  discharge  the  accused 
from  custody,  and  his  act  in  so  doing 
is  void.  If  the  accused  wishes  to  be 
released,  he  should  appear  at  court 
and  obtain  an  order  discharging  him. 
Benjamin  v.  Garee,  Wright  (Ohio) 
450. 

No  Indictment. — Where  a  person  ac- 
cused has  been  bound  to  appear  at  a 
specified  term  of  court,  and  in  the 
meantime  to  keep  the  peace,  and  at 
said  term  no  proceedings  against  him 
are  taken  and  no  regular  continuance 
made,  it  amounts  to  a  discontinuance 
of  the  proceeding,  and  the  accused  is 
in  law   discharged,   and  his    recogni- 


zance   cannot    be 
appearance    at    a 


forfeited    for   non- 
subsequent    term. 
Governor,   r   Stew.  &   P. 


Goodwin 
Ala.  (465). 

Quashing  Indictment. — Where  an  in- 
dictment is  quashed  on  technical 
ground,  the  accused  is  not  entitled  to 
be  discharged,  but  will  be  held  on  the 
original  charge  against  him.  Young 
V.  Com.,  I  Rob.  (Va.)  805;  Nicholls  v. 
State,  5  N.  J.  L.  539.  Contra,  People 
V.  Felton,  36  Barb.  (N.  Y.)  429. 

A  recognizance  to  appear  and  not 
depart  without  leave  binds  for  appear- 
ance until  the  accused  is  discharged, 
and  the  quashing  of  an  indictment 
does  not  release  or  discharge  him. 
State  V.  Hancock,  54  N.  J.  L.  393. 

Defective  Commitment. — Although  a 
commitment  be  found  defective,  the 
accused  is  not  entitled  to  be  abso- 
lutely discharged,  but  he  may  be  dis- 
charged from  that  commitment  and 
recommitted  on  the  same  or  some 
other  charge  upon  an  application  for 
bail.  McCarty's  Case,  2  Martin  (La.) 
278;  Ex  p.  Taylor,  5  Cow.  (N.  Y.)  39; 
Matter  of  Percy,  2  Daly  (N.  Y.)  530; 
Gerdeman  v.  Com.,  11  Phila.  (Pa.) 
374;  Taylor  v.  Phillips,  3  East  155. 

Nolle  Pros. — Although  a  nolle  prose- 
qui is  entered  as  to  the  charge  on 
which  the  accused  is  bound  by  recog- 
nizance to  appear  and  answer,  this 
does  not  operate  to  discharge  the 
recognizance  or  entitle  the  accused 
to  be  discharged.  A  nolle  pros,  oper- 
ates only  to  discharge  the  particular 
charge  or  indictment;  it  does  not  va- 
cate previous  proceedings  had,  and  it 
leaves  the  accused  liable  to  meet  any 
other  charge  which  may  be  preferred; 
it  is  not  an  end  of  the  proceeding. 
State  V.  Haskett,  3  Hill  (S.  Car.)  95; 
Reg.  V.  Ridpath,  10  Mod.  152. 

Forfeiture  of  Recognizance. — The  ac- 
cused is  not  discharged  by  the  forfeit- 
ure of  a  recognizance  given  for  his  ap- 
pearance and  the  payment  of  the 
amount  specified  therein,  but  is  bound 
to  appear  notwithstanding  this,  and  is 
liable  to  rearrest  on  failure  to  do  so.  A 
recognizance  is  to  secure  the  appear- 
ance of  the  accused  for  trial,  not  to 
act  as  a  satisfaction  of  the  charge 
made.  Ex  p.  Milburn,  9  Pet.  (U.  S.) 
710;  Com.  V.  Thompson,  3  Litt.  (Ky.) 
284. 

Discharge  of  Sureties. — The  discharge 
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Indemnification. — The  accused  IS  bound  to  indemnify  his  bail.* 
Custody. — The  accused  is  regarded  as  in  the  custody  of  his  bail 

from  the  moment  a  recognizance  is  executed  until  hQ  is  discharged 

or  recommitted.* 


of  the  sureties  on  a  recognizance  does 
not  discharge  the  principal,  and  he  re- 
mains liable  thereafter.  Lorance  v. 
State.  I  Ind.  359. 

Performance.  —  A  recognizance  re- 
quiring the  accused  to  remain  and 
abide  the  judgment  of  the  court  is 
fully  performed  where  the  accused, 
being  convicted  and  required  to  give 
a  bond  or  be  imprisoned,  is  committed 
to  jail  on  failing  to  give  the  bond. 
Wheeler  v.  State,  39  Kan.  163. 

Where  a  person  accused  of  contempt 
of  court  gave  a  recognizance  condi- 
tioned to  appear  and  answer  the 
charge,  to  be  amenable  to  the  process 
and  order  of  the  court,  and,  if  con- 
victed, to  appear  for  judgment  and 
render  himself  in  e.xecution,  and  he 
was  convicted  and  adjudged  to  pay  a 
fine,  which  fine  was  fully  paid,  it  was 
held  that  the  condition  of  the  recogni- 
zance had  been  fully  performed,  and 
neither  the  accused  nor  his  sureties 
were  further  liable  thereon.  State 
V.  Crane,  15  Oregon  148. 

1.  Jones  V.  Orchard,  i  Jur.,  N.S.936. 
The    person     accused    who    obtains 

release  on  bail  is  bound  to  indemnify 
his  surety  for  any  injury  sustained  by 
the  failure  of  the  accused  to  comply 
with  the  terms  of  the  recognizance. 
His  liability  is  the  same  as  it  would  be 
in  the  case  of  a  bond  given  in  a  civil 
action.  Reynolds  v.  Harral,  2  Strobh. 
(S.  Car.)  87. 

2.  People  V.  Penniman,  37  Cal.  271; 
Anonymous,  6  Mod.  231. 


During  Trial. — Where  a  recognizance 
is  conditioned  "  for  the  appearance  of 
the  accused  from  day  to  day  and  term 
to  term  until  discharged  by  law,"  the 
accused  is  regarded  as  in  the  custody 
of  his  bail  during  his  trial,  and  not  in 
the  custody  of  the  sheriff.  Hawk  v. 
State,  84  Ala.  466;  State  v.  Brown,  16 
Iowa  314;  People  v.  McCoy.  39  Barb. 
(N.  Y.)  73;   Lee  v.  State,  51  Miss.  665. 

Where  a  person  accused  of  crime 
has  been  admitted  to  bail,  the  trial 
judge  has  no  authority  to  order  his 
arrest  and  confinement  during  his 
trial  for  such  crime,  unless  he  has 
reasonable  ground  to  believe  that  he 
will  escape;  but  such  arrest  will  not 
vitiate  a  conviction.  State  v.  Black, 
42  La.  Ann.  861. 

Where  a  statute  provided  that  dur- 
ing trial  the  accused  should  be  com- 
mitted to  and  remain  in  the  custody  of 
the  proper  officer,  it  was  held  that  after 
a  trial  commenced  a  person  accused 
was  to  be  considered  in  the  custody  of 
the  oflScer,  and  not  in  that  of  his  bail; 
but  that  trial  was  not  commenced  until 
an  issue  was  reached  and  the  jury 
sworn.     Willis  v.  Com.,  85  Ky.  68. 

Where  a  person  out  on  bail  was, 
during  his  second  trial  for  murder, 
ordered  into  custody  by  the  trial  jus- 
tice, his  application  for  a  mandamus 
to  compel  his  admission  to  bail  during 
such  trial  was  denied,  as  being  a  mat- 
ter within  the  discretion  of  the  trial 
justice.  Hull  V.  Reilly,  87  Mich. 
497. 
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BANKS   AND    BANKING. 

By  S.  R.  Perry. 

See  also  articles  CORPORATIONS,  RECEIVERS,  SERVICE  OF 
PROCESS,  STOCK  AND  STOCKHOLDERS. 

I.  Actions  by  or  against  Banks,  251. 

1.  Generally,  251. 

2.  Where  Maintained,  252. 

3.  By  Whom  Maintained,  252. 

4.  Proper  Parties,  253. 

5.  Requisites  of  Complaint,  Declaration,  or  Bill,  254. 

II.  Offenses  against  Banks,  256. 

1.  False  Entries,  256. 

2.  Embezzlement,  Abstraction,  Wilful  Misapplication,  257. 

3.  Other  Offenses,  259. 

ni.   JUEISDIOTION  OF  NATIONAL  BANK  CASES,  260. 

1.  State  Courts,  260. 

2.  Federal  Courts,  261. 

I.  ACTIONS  BY  OR  AGAINST  BANKS— 1.  Generally,  —  There  is,  in 

general,  nothing  peculiar  to  the  right  of  the  proprietors  of  banks, 
whether  individuals  or  corporations,  to  bring  actions  at  law  or 
suits  in  equity  for  wrong  or  injury  done  to  them;*   as  in   other 

1.  Interpleader. — A  bank  may  main-  Abatement  by  Dissolution  and  Forfeit- 

tain  an  action  of  interpleader  against  ure. — A  suit  against  a  national  bank 

parties    making     adverse     claims    to  to  enforce  the  collection  of  a  demand 

moneys    and    property    held    by  it   on  is  abated   by  a  decree  dissolving  the 

deposit.  German  Exch.  Bank  z*.  Excise  corporation    and  forfeiting  its  rights 

Com'rs,  6  Abb.  N.  Cas.  (N.Y.  Supreme  and  franchises.  Selma  First  Nat.  Bank 

Ct.)  394,  57  How.  Pr.  (N.  Y.)  187.  v.  Colby,  21  Wall.  (U.  S.)  609. 

Joint  Action  by  Foreign  Bank.  —  A  Affidavit  by  Cashier. — Where  a  na- 
foreign  bank  may  maintain  a  joint  ac-  tional  bank  sues  under  the  Maryland 
tion,  under  the  statute,  against  a  Procedure  Act  of  1864,  c.  6,  the 
drawer  and  indorser  of  a  bill  of  ex-  cashier  may  make  the  affidavit  re- 
change,  as  well  as  may  a  bank  incorpo-  quired  to  be  filed  with  the  declaration, 
rated  in  the  state.  Lewis  v.  Kentucky  stating  the  true  amount  in  which  the 
Bank,  12  Ohio  132.  defendant  is  indebted  to  the   plaintiff 
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cases  the  proceeding  may  be  carried  on  by  attorney.* 

2.  Where  Maintained. — Whether  a  proceeding  by  or  against  a 
bank  is  cognizable  at  law  *  or  in  equity  depends  on  the  nature  of 
the  case.' 

Kedemption  of  Bills  and  Notes. — Thus,  in  order  to  compel  a  bank  to 
redeem  its  outstanding  bills  and  notes,  the  creditor  may  proceed 
either  at  law  or  in  equity.* 

Usury. — But  equity  has  no  cognizance  of  a  bill  to  recover  usury 
from  a  national  bank.* 

3.  By  Whom  Maintained. — An  incorporated  bank  may  maintain 
an  action  in  its  own  corporate  name,®  or,  when  so  authorized  by 

bill  may  be  maintained  under  the 
general  powers  and  jurisdiction  of  the 
court,  which  regards  the  capital  stock 
of  the  company  and  all  its  assets  as 
a  trust  fund  for  the  payment  of  its 
creditors,  and  the  directors,  stock- 
holders, and  agents  as  trustees.  St. 
Mary's  Bank   v.  St.  John,  25  Ala.  566. 

4.  Adkins  v.  Thornton,  19  Ga.  325. 

5.  Hambright  v.  Cleveland  Nat. 
Bank.  3  Lea  (Tenn.)  40,  31  Am.  Rep. 
629,  2  Browne  Nat.  Bk.  Cas.  419. 

6.  Leonardsville  Bank  v.  Willard, 
25  N.  Y.  574,  16  Abb.  Pr.  (N.  Y.)  iii; 
Root  V.  Price,  22  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  372;  East  River  Bank  v. 
Judah,  loHow.  Pr.  (N.  Y.  C.  PI.)  135; 
Delafield  v.  Kinney,  24  Wend.  (N.  Y.) 
345- 

A  bank  may  sue  in  its  own  name  on 
a  lease  of  its  real  estate  when  by 
the  terms  of  the  lease  the  rent  is  re- 
served to  it,  although  the  demise  is 
in  the  name  of  the  assistant  commis- 
sioner. Douglass  V.  Mobile  Branch 
Bank,  19  Ala.  659. 

Drafts  Drawn  in  Favor  of  the  Cashier 
are  in  law  drawn  in  favor  of  the  bank; 
and  the  bank  may  sue  thereon  in  its 
own  name.  Wright  v.  Boyd,  3  Barb. 
(N.Y.)523. 

An  Individaal  Banker  is  not  a  cor- 
poration, though  subject  to  the  re- 
strictions imposed  upon  banking  cor- 
porations, and  therefore  an  action  is 
properly  brought  in  the  name  of  the 
individual  plaintifif.  Codd  v.  Rath- 
bone,  19  N.  Y.  37. 

Branch  Banks. — Suits  by  or  against 
branch  banks  should  be  brought  by  or 
against  the  principal  bank  in  its  cor- 
porate name.  Tompkins  v.  Branch 
Bank,  11  Leigh  (Va.)  387;  Mason  v. 
Farmers'  Bank,  12  Leigh  (Va.)  86; 
Tennessee  Bank  v.  Burke,  i  Coldw. 
(Tenn.)  623.  But  see  Alabama  Branch 
Bankz/.  Rhew,  37  Miss.  no. 


over  and  above  all  discounts. .  Park- 
hurst  V.  Citizens'  Nat.  Bank,  61  Md. 
254,  3  Browne  Nat.  Bk.  Cas.  463. 

Stdts  by  Banks  are  not  within  the 
meaning  of  the  first  section  of  the 
Ohio  Act  of  March  12,  1844,  "to  reg- 
ulate the  practice  of  judicial  courts;" 
but  said.section  has  reference  to  suits 
by  individuals  only.  Clinton  Bank  v. 
Hart,  19  Ohio  372. 

Bight  to  Sue  on  Bond. — The  question 
as  to  the  right  of  a  bank  to  sue  on  a 
writing  obligatory  can  be  raised  only 
by  a  proper  plea.  Neely  v.  State  Bank, 
4  Ark.  522. 

1.  Noble  V.  Kentucky  Bank,  3  A.  K. 
Marsh.  (Ky.)  262. 

2.  Action  for  Negligence  of  Directors. 
— An  action  to  recover  damages  oc- 
casioned to  the  stockholders  of  a  bank 
by  the  negligence  of  the  directors  is 
to  be  tried  as  an  action  at  law  by  a 
jury;  and  an  order  directing  its  trial 
by  the  court  without  a  jury  should  be 
reversed.  Brinckerhoff  v.  Bostwick, 
43  Hun  (N.  Y.)  458,  distinguishiiig 
Brinckerhoff  v.  Bostwick,  99  N.  Y. 
185,  and  following  Hun  v.  Carv,  82 
N.  Y.  65. 

Action  on  Coupons. — Assumpsit  is 
the  proper  form  of  action  for  a  na- 
tional bank  to  sue  upon  coupons  is- 
sued with  and  annexed  to  town 
bonds,  but  payable  to  the  bearer  and 
separated  from  the  bonds.  North 
Bennington  First  Nat.  Bank  'v.  Ben- 
nington, 2  Browne  Nat.  Bk.  Cas.  437. 

3.  In  Alabama  it  has  been  held  that 
the  note  holders  of  a  foreign  banking 
corporation  which  has  suspended 
payment  ajid  become  insolvent  may, 
without  first  obtaining  a  judgment  at 
law,  proceed  in  equity  against  the 
bank,  its  directors,  stockholders,  and 
agents,  charging  them  with  fraud  and 
misapplication  of  the  assets,  and  seek- 
ing a  discovery  and  account.     Such  a 
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Statute,  in  the  name  of  its  president.*  In  suits  or  actions  against 
it  the  bank  should  be  designated  by  its  proper  name  and  the 
proceeding  brought  by  the  proper  party.* 

4.  Proper  Parties. — In   suits  by  or  against  banks,  as  in  other 
cases,  all  the  proper  parties  should  be  introduced.'     Thus,  in  a 


1.  New  York  Act  April  i8,  1838 
(since  repealed);  Root  z/. Price,  22  How. 
Pr.  (N.  Y.  Supreme  Ct.)  372;  East 
River  Bank  v.  Judah,  10  How.  Pr. 
(N.  Y.  C.  PI.)  135;  Delafield  v.  Kin- 
ney, 24  Wend.  (N.  Y.)  345;  Stanton  v. 
Wilson,  2  Hill(N.  Y.)  153. 

Action  in  Name  of  President  on  Behalf 
of  Bank. — Although  it  is  well  settled 
that  an  action  brought  by  A.  B.,  pres- 
ident of  a  banking  association,  gives 
merely  a  description  of  the  person, 
and  is  the  action  of  A.  B.  individually, 
yet  it  is  equally  well  settled  that  where 
A.  B.  thus  describes  himself,  and  then 
avers  that  he  prosecutes  the  action  for 
the  benefit  of  the  association,  this  is 
sufficient  to  show  that  the  action  is 
prosecuted  for  and  in  behalf  of  the  as- 
sociation. Root  V.  Price,  22  How.  Pr. 
(N.Y.  Supreme  Ct.)  372;  Fortierw.  New 
Orleans  Nat.  Bank,  112  U.  S.  440,  3 
Browne  Nat.  Bk.  Cas.  140. 

A  declaration,  however,  containing 
the  common  money  counts, commenced 
thus:  "B.  complains  of  H.,  president 
of  the  St.  Lawrence  Bank,  a  banking 
association  organized  under  the  act 
passed  April  18,  1838,  to  authorize  the 
business  of  banking,"  and  then  pro- 
ceeded to  allege  that  the  defendants 
became  indebted,  promised  to  pay, 
etc.,  but  afterwards  refused.  This 
was  held  not  a  declaration  against  the 
bank,  but  against  H.  individually,  the 
words  added  to  his  name  being  mere 
descriptio  persona.  It  would  have  been 
otherwise  had  the  declaration  alleged 
that  the  bank  became  indebted,  and 
promised  to  pay,  etc.  Ogdensburgh 
Bank  v.  Van  Rensselaer,  6  Hill  (N.  Y.) 
240.  See  Delafield  v.  Kinney,  24  Wend. 
(N.  Y.)  345;  Hunt  V.  Van  Alstyne,  25 
Wend.  (N.  Y.)  605. 

2.  See  Case  v.  Mechanics'  Banking 
Assoc,  I  Sandf.  (N.  Y.)  693. 

A  Clearing-honse  Association  is  prop- 
erly sued  in  the  names  of  the  com- 
mittee, who  have  entire  control  of  its 
business,  funds,  and  securities.  Yard- 
ley  V.  Philler,  58  Fed.  Rep.  746. 

The  Auditor  of  State  only  is,  in  In- 
diana, authorized  to  maintain  an  ac- 
tion against  the  ofliicers  and  trustees 
of  savings  banks  for  the  violation  of 


their  statutory  duties.     Ryan  v.  Ray, 
105  Ind.  loi. 

A  Trustee  created  by  a  bank  may 
maintain  a  suit  in  his  own  name  on  a 
note  payable  to  the  bank  and  indorsed 
to  him  while  the  corporate  capacity 
existed,  though  the  action  may  not  be 
commenced  till  afterwards.  Cooper  v. 
Curtis,  30  Me.  488.  See  Stevens  v. 
Hill,  29  Me.  133. 

The  Assignees  of  an  insolvent  bank- 
ing corporation  may  maintain  an  ac- 
tion against  a  director  for  damages  for 
loss  occasioned  by  the  fraudulent  sale 
to  the  bank  of  his  own  stock  by  such 
director.  Shultz  v.  Christman,  6  Mo. 
App.  338. 

3.  Joinder  of  Parties. — Since  the  ap- 
pointment of  a  receiver,  under  the  Na- 
tional Banking  Act,  does  not  absolute- 
ly dissolve  the  corporation,  the  bank 
and  the  receiver  both  may,  in  certain 
cases,  be  made  parties  defendants. 
Green  v.  Walkill  Nat.  Bank,  7  Hun 
(N.  Y.)  63;  Turner  v.  Keokuk  First 
Nat.  Bank,  26  Iowa  562. 

And  where  a  trustee  deposits  money 
in  a  bank  to  his  credit  as  agent  he 
may  sue  the  bank  for  it;  and  it  is  not 
error  for  him  to  join  with  himself  in 
the  suit  the  beneficiary  of  the  trust. 
Munnerlyn  v.  Augusta  Sav.  Bank,  88 
Ga.  333. 

Several  creditors  of  an  insolvent 
bank  may  unite  in  the  same  bill  to 
charge  the  stockholders,  who  were 
also  directors,  for  fraudulently  ab- 
stracting the  capital  stock  of  the  bank; 
and  the  bill  is  not  objectionable  to  the 
charge  of  misjoinder  of  both  com- 
plainants and  defendants.  Semmes 
V.  Mott,  27  Ga.  92. 

Under  §  125,  c.  148,  Wis.  Rev.  Stat.  (2 
Tay.  Stat.,  1734),  a  creditor  of  a  bank 
existing  under  the  laws  of  Wisconsin 
may,  without  having  obtained  a  judg- 
ment at  law  against  it,  maintain  an  ac- 
tion, in  behalf  of  himself,  and  all  other 
creditors  who  may  choose  to  become 
parties  thereto,  against  the  bank 
jointly  with  the  stockholders,  to  ob- 
tain the  relief  provided  for  by  sections 
21,  23,  24,  30,  31,  and  32  of  said  chapter. 
Cleveland  v.  Marine  Bank,  17  Wis. 
545. 
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suit  to  recover  the  amount  of  a  deposit  from  a  bank  organized 
under  a  law  making  stockholders  individually  liable  for  the  debts 
of  a  bank,  it  has  been  held  that  the  stockholders  may  properly 
be  joined  as  defendants,  though  it  is  not  necessary  that  they 
should  be.*  And  where  an  action  is  in  behalf  of  a  bank,  the  bank 
is  a  proper  party  to  the  action.* 

5.  Kequisites  of  Complaint,  Declaration,  or  Bill. — The  complaint, 
declaration,  or  bill,  in  a  proceeding  against  a  bank,  should  show  its 
capacity  as  a  duly  organized  or  a  legally  existing  bank,*  and 


But  depositors  in  a  bank  cannot  sue 
jointly  for  general  and  public  fraud- 
ulent misrepresentations  by  certain  of 
the  managers  of  the  bank.  They  may, 
however,  sue  jointly  for  mismanage- 
ment of  the  bank's  funds.  Chester  v. 
Halliard,  34  N.  J.  Eq.  341. 

In  an  action  by  a  national  bank  to 
recover  damages  of  its  directors  for 
the  wrongful  acts  of  the  president,  the 
complaint  alleged  that  the  defendants, 
knowing  of  those  acts,  negligently 
permitted  and  allowed,  and  aided, 
countenanced,  and  assisted,  the  pres- 
ident to  do  them,  and  concealed  the 
facts  from  the  plaintiff  and  other 
stockholders.  It  was  held  that  the 
■  president  was  not  a  necessary  party 
to  the  action.  Smith  v.  Rathbun,  22 
Hun(N.  Y.)  150. 

The  Bank  of  the  State  of  Arkansas, 
upon  a  bill  for  injunction,  will  not  be 
allowed  to  prosecute  her  suit  under 
cover  of  privileges  which  belong  to 
the  state  by  uniting  the  state  with 
her  as  complainant.  Ex  p.  State,  15 
Ark.  263. 

1.  Wright  V.  Field,  7  Ind.  376. 

2.  Wickersham  v.  Crittenden,  93 
Cal.  17, 

Depositors  in  a  savings  bank  cannot 
proceed  in  their  own  right,  without 
making  the  corporation  a  party,  to 
call  the  directors  to  account  for  the 
loss  of  the  capital  of  the  bank  by  the 
neglect  and  misconduct  of  such  offi- 
cers, as  the  bank  is  the  person  pri- 
marily injured  by  such  cause.  Chester 
V.  Halliard,  36  N.  J.  Eq.  313. 

A  national  bank  having  made  a  loan 
on  the  security  of  a  warehouse  receipt 
for  merchandise  is  a  proper  party 
defendant  to  a  suit  in  replevin  by  the 
consignor  and  owner  of  the  merchan- 
dise against  the  warehouse  keeper. 
Cleveland  v.  Shoeman  40  Ohio  St. 
176;  3  Browne  Nat.  Bk.  Cas.  701. 

Tax  Suit. — A  national  bank  is  a 
proper   party  complainant  to  a  bill  in 


equity  to  enjoin  the  collection  of  a 
tax  upon  its  shares,  assessed  against 
its  stockholders,  if  it  be  shown  that 
the  bank  would  be  subjected  to  a  mul- 
tiplicity of  suits,  whereby  its  business 
would  be  interfered  with,  its  credit 
impaired,  and  its  stock  depreciated. 
City  Nat.  Bank  v.  Paducah,  5  Cent. 
L.  J.  347,  Thomp.  Nat.  Bk.  Cas.  300. 

Action  against  Stockholder. — In  an 
action  by  a  creditor  of  a  bank  against 
a  stockholder  for  the  recovery  of  a 
debt  due  from  the  bank,  the  corpora- 
tion is  not  a  necessary  party.  Perkins 
V.  Church,  31  Barb.  (N.  Y.)  84. 

3.  An  indictment  under  U.  S.  Rev. 
Stat.,  §  5209,  charging  one  with  an  of- 
fense as  president  of  a  certain  national 
bank,  "  duly  organized  and  doing  busi- 
ness at  the  village  of,"  etc.,  sufficiently 
states  the  organization  under  the 
National  Banking  Act.  U.  S.  v.  North- 
way,  120  U.  S.  327,  3  Browne  Nat.  Bk. 
Cas.  199. 

Banking  Association. — It  is  held  that 
since  the  president,  cashier,  and  di- 
rectors of  a  bank  are  an  "  association 
of  individuals,"  within  the  meaning 
of  the  Texas  act  to  suppress  illegal 
banking  (Hart  Dig.,  art.  87),  it  is  no 
objection  to  the  petition  or  informa- 
tion that  it  does  not  in  terms  allege 
them  to  be  such  "  association,"  if  it 
appear  that  they  were  associated 
together  as  an  organized  banking 
company,  and  acting  together  as  offi- 
cers in  doing  the  thing  complained 
of.     Williams  v.  State,  23  Tex.  264. 

Location  of  Bank. — The  name  "  Farm- 
ers and  Mechanics'  National  Bank 
of  Buffalo"  being  recited  in  a  com- 
plaint, it  was  held  that  there  was 
sufficient  to  fix  the  location  at  Buffalo, 
N.  Y.,  under  Code  Civ.  Pro.,  §  1775. 
Farmers',  etc.,  Nat.  Bank  v.  Rogers, 
3  Browne  Nat.  Bk.  Cas.  683. 

Private  Statute.  —  And  in  a  suit 
against  a  director  of  a  bank  the 
statute  incorporating  the  bank,  though 
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should  also  state  whether  it  is  a  foreign  or  a  domestic  institution.' 
It  should  allege  every  material  or  component  part  of  the  cause 
of  action  or  offense  complained  of.* 

Nonpayment  of  Check. — Thus,  in  an  action  against  a  bank  by  a 
depositor  to  recover  damages  for  the  nonpayment  of  his  check 
in  favor  of  a  third  person,  the  complaint  is  fatally  defective  if  it 
fails  to  allege  that  the  check  had  been  indorsed  by  the  payee.* 

Recovery  of  Deposits. — So  a  complaint  to  recover  money  deposited 
with  a  banker  should  show  that  some  form  of  written  evidence  of 
payment  was  offered.* 

Failure  to  Collect  Note. — But  in  an  action  against  a  bank  to  recover 
damages  for  its  failure  to  collect  a  note  placed  with  it  for  collec- 
tion, the  declaration  is  sufficient  if  it  states  that  the  note  was  so 


a  private  one,  need  not  be  set  out  in 
the  declaration.  Gaffney  v.  Colvill,  6 
Hill  (N.  Y.)  567. 

1.  Northampton  First  Nat.  Bank  v. 
Doying,  13  Daly  (N.  Y.)  509. 

A  complaint, in  an  action  by  a  nation- 
al bank,  which  states  that  such  bank  is 
duly  organized  under  the  National 
Banking  Act.butdoes  not  statedirectly 
where  it  is  located,  etc.,  doing  busi- 
ness, or  whether  it  is  a  domestic  or  a 
foreign  corporation, is  still  sufficient  on 
demurrer,  where  the  bank  is  described 
as  a  national  bank  of  a  city  in  the  state, 
and  that  it  has  done  business  in  that 
city  for  more  than  ten  years,  under 
Code  Civ.  Pro.  N.  Y.,  §  1775,  which 
provides  that  in  suits  by  or  against 
corporations  the  complaint  must  state 
whether  it  is  a  domestic  or  a  foreign 
corporation,  and,  if  the  latter,  in  what 
state  or  country  it  was  organized. 
Farmers,  etc.,  Nat.  Bank  v.  Rogers. 
(Super.  Ct.)  I  N.  Y.  Supp.  757. 

2.  State  V.  Williams,  8  Tex.  255; 
Gaffney  v.  Colvill,  6  Hill  (N.  Y.)  567; 
Kearny  v.  Buttles,  i  Ohio  St.  362;  Wal- 
lace z/.  State  Bank,  7  Ark.  61;  Dela- 
field  V.  Kinney,  24  Wend.  (N.  Y.)345. 

3.  Rowley  v.  Deposit  Nat.  Bank,  18 
N.  Y.  Supp.  545.  63  Hun  (N.  Y.)  550. 

In  an  action  against  a  bank  for  re- 
fusing to  honor  the  plaintiff's  drafts 
upon  it,  a  complaint  which,  after  de- 
scribing the  draft  and  the  proceedings 
up'to  protest,  alleges  that,  at  the  time 
of  defendant's  refusal  to  pay,  the  bank 
had  on  deposit  enough  of  plaintiff's 
money  to  pay  such  a  draft,  and  that  by 
reason  of  such  refusal  plaintiff  has  been 
compelled  to  pay  the  amount  due, 
though  seeming  to  ground  the  action 
upon  the  draft  itself  instead  of  upon  the 


refusal  to  pay,  is  sufficient,  as  contain- 
ing "a  plain  and  concise  statement  of 
the  facts  constituting  the  cause  of  ac- 
tion," as  required  by  Code  Civ.  Pro. 
N.  Y.,  S  481.  Citizens'  Nat.  Bank  v. 
Importers',  etc.,  Bank,  119  N.  Y. 
195. 

In  a  suit  against  a  bank  for  the 
amount  of  certain  checks  drawn  by  a 
firm  of  millers  in  plaintiff's  favor,  and 
which,  although  there  were  moneys  to 
the  drawer's  credit,  were  refused  pay- 
ment because  the  bank  retained  such 
moneys  for  the  discharge  of  a  debt 
about  to  fall  due  to  itself,  an  allega- 
tion that  such  moneys  were  the  pro- 
ceeds of  wheat  sold  to  the  drawers 
by  the  plaintiff,  and  were  deposited 
for  the  payment  of  such  checks  and  for 
no  other  purpose,  was  not  sufficient  to 
charge  the  bank  as  a  trustee,  in  the  ab- 
sence of  an  averment  that  it  was  a 
party  to  the  agreement  or  had  notice 
thereof.  Boettcher  v.  Colorado  Nat. 
Bank,  15  Colo.  16. 

4.   McEwen  v.  Davis,  39  Ind.  109. 

An  allegation  in  pleading  that  a 
bank  held  cash  belonging  to  A  "on 
deposit  and  payable  to  his  order," 
amounts  in  law  to  an  aljegation  of  a 
general  deposit,  creating  the  relation 
of  debtor  and  creditor.  Dawson  v. 
Real  Estate  Bank,  5  Ark.  283. 

Bill  of  Particulars  —  Bank-book. — 
Where  the  plaintiff,  in  a  suit  against  a 
bank  for  a  balance  of  a  deposit,  attaches 
to  his  affidavit  the  bank-book  contain- 
ing the  entries  made  by  the  bank,  and 
ihowing  the  balance  due,  this  will  be 
a  bill  of  particulars,  notwithstanding 
ts  being  sworn  to  so  as  to  prevent  a 
continuance.  Chicago  Bank  v.  Hull, 
74  ill.  106. 
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deposited  before  maturity,  though  the  date  of  depositing  be  not 
given.* 

Proof. — The  complaint,  etc.,  should  be  so  framed  as  to  admit  all 
proof  necessary  to  establish  the  case.* 

Duplicity  should  be  carefully  avoided.^ 

II.  Offenses  against  Banks — 1.  False  Entries. — An  indictment 
for  the  offense  of  making  false  entries  *  in  the  books,  etc.,  of 
national  banks  must  aver:  i.  That  the  accused  was  the  president 
or  other  officer  of  a  national  banking  association  which  was  carry- 
ing on  a  banking  business.'      2.  That   being  such  president  or 


1.  Roanoke  Nat.  Bank  v.  Hambrick, 
82  Va.  135. 

Collection  of  Draft. — In  an  action 
against  a  bank  for  failure  to  promptly 
present  a  draft  drawn  by  plaintiffs  on 
an  insolvent  firm,  the  declaration  al- 
leged that  defendants,  with  knowledge 
that  by  diligence  they  could  collect  the 
draft,  negligently  and  fraudulently  re- 
tained it  without  trying  to  collect,  and, 
when  notified  to  hand  it  to  attorneys, 
neglected  and  refused  to  do  so  until 
after  the  drawee  became  insolvent,  so 
that  it  was  impossible  to  collect  the 
claim;  and  that  by  reason  of  the  neg- 
ligence and  fraud  of  defendants  plain- 
tiffs lost  all  opportunity  to  collect  their 
account,  and  were  greatly  injured  — 
held,  that  the  declaration  did  not  fail 
to  show  that  defendants'  failure  to 
perform  their  duties  resulted  in  loss 
to  plaintiffs,  and  that  it  was  unneces- 
sary to  negative  complainants'  knowl- 
edge of  the  drawee's  impending  failure 
or  their  own  negligence.  Finch  v. 
Karste,  97  Mich.  20. 

Copy  of  Note — Exhibit. — In  a  suit  by 
a  banking  corporation  against  the  pro- 
prietors of  a  private  bank  to  recover 
damages  sustained  by  the  former 
through  the  neglect  of  the  latter  to 
perform  their  duty  in  the  collection  of 
a  note  payable  at  the  latter  bank,  the 
note  is  not  the  foundation  of  the  ac- 
tion, and  a  copy  thereof  attached  to 
the  complaint  as  an  exhibit  forms  no 
part  of  the  complaint.  Locke  v. 
Merchants'  Nat.  Bank,  66  Ind.  353. 

2.  In  an  action  to  compel  redemp- 
tion by  a  bank  of  its  bill,  there  being 
no  averment  of  the  amount  of  out- 
standing unredeemed  notes,  and  proof 
thereof  being  necessary,  the  declara- 
tion was  held  defective.  Adkins  v. 
Thornton,  19  Ga.  325. 

So  in  a  suit  brought  to  recover  the 
penalty  given  by  statute  for  "  the  use 
or  exercise  of  banking  or  discounting 


privileges  for  one  month,"  the  petition, 
after  setting  out  the  offense  defined  by 
the  statute,  should  allege  with  great 
particularity  the  specific  fact  or  facts 
constituting  the  offense  charged  and  the 
person  or  persons  who  had  obtained 
the  discount  or  discounts,  and  thus 
raise  the  foundation  for  proof  that  it 
had  been  so  continued  for  one  month. 
State  V.  Williams,  8  Tex.  255. 

3.  A  count  charging  the  directors  of 
a  bank  with  all  the  acts  prohibited  by 
I  N.  Y.  Rev.  Stat.,  p.  589,  §  i,  is  bad  for 
duplicity.  Gaflfney  v.  Colvill,  6  Hill  (N. 
Y. )  567;  but  a  count  charging  the  ille- 
gal receiving  and  discounting  of  notes 
by  a  bank  at  various  times  during  a 
specified  period,  contrary  to  the  fourth 
subdivision  of  the  first  section  of  same 
statute,  is  not  bad  for  duplicitv,  Gaff- 
ney  v.  Colvill,  6  Hill  (N.  Y.)  56'7. 

Nor  is  a  count  objectionable  on  this 
score  where  it  charges  that  the  direc- 
tors of  a  bank  "  did  divide,  withdraw, 
and  pay  to  the  stockholders  a  portion 
of  the  capital  stock,"  though  it  adds 
that  thereby  the  capital  stock  was  re- 
duced without  the  consent  of  the  legis- 
lature. Gaffney  v.  Colvill,  6  Hill  (N. 
Y.)  567. 

4.  Frocnring  and  Counseling  False  En- 
tries before  the  Fact. — Counts  in  an  in- 
dictment under  U.  S.  Rev.  Stat. ,  §  5209, 
which  charge  the  defendant  with  pro- 
curing and  counseling  a  false  entry  be- 
fore the  fact,  are  valid,  for  such  acts 
are  covered  by  the  clause  of  the  section 
extending  the  penalty  to  any  one  who 
"  abets  "  an  officer  or  agent  in  the  acts 
prohibited.  U.  S.  v.  French,  57  Fed. 
Rep.   382.     See  III.,  i,  infra. 

5.  Description  of  Defendant. — In  an  in- 
dictment under  U.  S.  Rev. Stat,  for  aid- 
ing and  abetting  a  cashier  in  making 
false  entries,  if  the  defendant  be  de- 
scribed as  "being  then  and  there  a 
director"  of  the  bank,  this  cannot 
be  considered  as  charging  him  with 
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other  officer,  he  made  in  the  book,  report,  or  statement  of  the 
association  [describing  it]  a  false  entry  [describing  it].*  3.  That 
such  false  entry  was  made  with  intent  to  injure  or  defraud  the 
association,  or  to  deceive  any  agent  [describing  him]  appointed  to 
examine  the  affairs  of  the  association.*  4.  Averments  of  time 
and  place.* 

2.  Embezzlement,  Abstraction,  Wilful  Misapplication.  —  Embez- 
zlement, abstraction,  and  wilful  misapplication  of  the  moneys, 
funds,  etc.,  of  a  national  bank,  as  described  in  United  States 
Revised  Statutes,  constitute  three  separate  crimes  or  offenses,  and 


aiding  and  abetting  in  his  official  ca- 
pacity. U.  S.  V.  French,  57  Fed.  Rep. 
382. 

1.  Allegations  Concerning  Beport. — 
The  substance  of  the  report  only  need 
be  alleged.  U.  S.  v.  French,  57  Fed. 
Rep.  382. 

And  the  omission  of  the  dollar 
mark  which  appeared  at  the  head  of 
the  columns  in  the  report  is  immate- 
rial. U.  S.  V.  French,  57  Fed.  Rep. 
382;  U.  S.  V.  Potter,  56  Fed.  Rep.  83. 

The  context  need  be  set  out  in  the 
indictment  only  when  it  so  far  modi- 
fies the  entries  as  to  be,  in  presump- 
tion of  law,  a  part  of  them.  U.  S.  v. 
Potter,  56  Fed.  Rep.  97;  U.  S.  v. 
French,  57  Fed.  Rep.  382. 

An  indictment  is  bad,  however, 
which  fails  to  allege  specifically  that 
the  reports  were  verified  and  attested 
by  the  cashier.  U.  S.  v.  Potter,  56 
Fed.  Rep.  97. 

Order  of  Occurrence  of  Events. — The 
preparation  and  completion  of  the  re- 
port, the  making  of  the  false  entry 
therein,  and  its  verification,  attestation, 
and  delivery  to  the  comptroller,  may  be 
considered  as  simultaneous,  and  there 
is  consequently  no  repugnance  in  fail- 
ing to  allege  that  any  or  all  of  these 
things  occurred  in  consecutive  order. 
U.  S.  V.  French,  57  Fed.  Rep.  3S2. 

Transmission  of  Publication  of  Beport. — 
It  is  not  necessary  to  allege  specifi- 
cally in  such  an  indictment  that  the 
report  was  transmitted  to  the  comp- 
troller of  the  currency,  or  that  it  was 
published.  U.  S.  v.  Potter,  56  Fed. 
Rep.  83. 

Form  and  Time  of  Beport. — Nor  need 
it  be  averred  that  the  report  was  made 
pursuant  to  a  request  of  the  comp- 
troller, or  according  to  a  form  or  at 
a  time  prescribed  by  him.  U.  S.  v. 
Hughitt,  45  Fed.  Rep.  4.7. 

Entry  as  Alteration  of  Beport. — An 
allegation  that  defendant  "did   make 
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a  certain  false  entry  in  a  certain  re- 
port of  the  said  association"  will  not 
be  construed  to  mean  that  the  entry 
was  made  after  the  report  was  com- 
pleted, and  was  in  fact  an  alteration. 
U.  S.  V.  French,  57  Fed.  Rep.  382. 

Department  of  Bank. — When  the  in- 
dictment alleges  that  the  false  entries 
in  question  indicated  that  there  was 
then  in  the  paying  teller's  department 
of  the  bank  a  certain  amount  in  gold,, 
legal  tender,  and  gold  certificates, 
when  such  amount  was  not  there  in 
fact,  it  is  not  necessary  that  it  should 
further  allege  that  such  amount  was 
not  then  in  other  departments  of  the 
bank.  U.  S.  v.  Potter,  56  Fed.  Rep. 
97.  following  U.  S.  v.  Britton,  107 
U.  S.  655. 

2.  Allegations  that  false  entries 
were  made  with  intent  "  to  injure  and 
defraud  the  said  association  and  cer- 
tain persons  to  the  grand  jury  un- 
known" are  sufficient.  U.  S.  v.  Potter^ 
56  Fed.  Rep.  83,  following  U.  S.  v, 
Britton.  107  U.  S.  655. 

Proof. — Where  an  indictment  under 
U.  S.  Rev.  Stat.  ,§  5209,  alleges  the  mak- 
ing of  false  entries  in  a  report  of  a  na- 
tional bank  to  the  comptroller  of  the 
currency,  with  intent  to  injure  and 
defraud  the  banking  association  and 
the  stockholders  thereof,  and  to  de- 
ceive its  directors,  it  is  not  sufficient 
to  prove  an  intent  to  deceive  other 
persons,  such  as  creditors,  depositors, 
the  comptroller,  or  the  public.  U.  S. 
V.  Allen,  47  Fed.  Rep.  696. 

3.  U.  S.  V.  Britton,  107  U.  S.  655. 
The  Use    of  the    Words  ' '  Then    and 

There,"  in  alleging  that  the  defendant 
was  president  or  director  of  the  bank,, 
and  that  he  made  alleged  false  entries,, 
is  not  uncertain  or  repugnant  merely 
because  in  one  place  they  may  refer 
to  the  whole  of  a  day  and  in  another 
to  only  one  instant  of  the  day.  U.  S. 
V.  Potter,  5-6  Fed.  Rep.  83. 
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must  be  stated  in  separate  counts.*  An  indictment  for  the  wil- 
ful misapplication  of  the  funds  of  a  national  bank  by  its  president 
or  other  officer*  should  aver  that  the  officer  committed  the  acts 
for  the  benefit  of  himself  or  some  person  or  body  other  than  the 
association,  and  with  intent  to  injure  and  defraud  the  association 
or  some  other  person  or  body  corporate.* 


1.  U.  S.  V.  Cadwallader,  59  Fed. 
Rep.  577. 

Embezzlement.  —  An  indictment 
against  an  officer  of  a  bank  for  em- 
bezzling property  belonging  to  or  de- 
posited in  the  bank  (U.  S.  Rev.  Stat., 
^  5209)  must  charge  a  specific  act  of 
fraud,  and  the  defendant  must  be 
proved  guilty  of  the  specific  offense 
charged;  and  not  more  than  one  of- 
fense can  be  alleged  in  one  count  of 
the  indictment.  Com.  v.  Wyman,  8 
Met.  (Mass.)  247. 

Such  an  indictment,  charging  that 
the  funds  alleged  to  have  been  em- 
bezzled were  at  that  time  in  the  pos- 
session of  the  defendant  as  president 
and  agent,  is  good,  and  it  is  not  neces- 
sary to  aver  that  the  funds  had  been 
previously  intrusted  to  the  defendant. 
U.  S.  V.  Northway,  120  U.  S.  327,  3 
Browne  Nat.  Bk.  Cas.  199. 

Under  this  indictment  it  is  not  nec- 
essary for  the  jury  to  find  that  the 
precise  amount  stated  in  the  indict- 
ment was  embezzled,  it  being  sufficient 
if  they  find  that  the  defendant  embez- 
zled any  of  the  funds  or  assets  of  the 
said  association.  U.  S.  v.  Harper,  33 
Fed.  Rep.  471.     See  \\\.,\,  infra. 

Abstraction. — In  an  indictment  under 
U.  S.  Rev.  Stat. ,  §  5209,  for  abstracting 
the  funds  of  a  national  bank,  the  of- 
fense need  not  be  described  by  the 
words  used  to  describe  larceny.  U. 
S.  V.  Northway,  120  U.  S.  327,  3  Browne 
Nat.  Bk.  Cas.  199. 

2.  President  and  Agent. — An  indict- 
ment charging  the  defendant  with 
committing  the  offense  charged  as  pres- 
ident and  agent,  is  good.  U.  S.  v. 
Northway.  120  U.  S.  327,  3  Browne 
Nat.  Bk.  Cas.  199. 

3.  U.  S.  V.  Britton,  107  U.  S.  655. 
See  Evans  v.  U.  S.,  153  U.  S.  584. 

Bad  Indictment. — In  an  action  against 
the  president  of  a  national  bank  for 
misapplication  of  the  funds,  the  in- 
dictment alleged  that  he  "unlawfully 
and  wilfully,  and  with  intent  to  injure 
and  defraud  the  said  association  for 
the  use,  benefit,  and  advantage  of  him- 
self, did  misapply  certain  of  the  money 
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and  funds  of  said  association,  which 
he  then  and  there,  with  the  intent 
aforesaid,  paid  and  caused  to  be  paid  " 
to  certain  persons  named.  It  was 
held  that  the  indictment  was  bad  for 
failure  to  allege  the  facts  that  made 
such  payment  unlawful  or  criminal. 
U.  S.  V.  Eno,  56  Fed.  Rep.  218. 

Proof. — Under  an  indictment  for  the 
wilful  and  criminal  misapplication  of 
funds  of  a  national  bank  by  its  officer, 
containing  several  special  counts 
charging  particular  acts  of  misappli- 
cation, to  sustain  a  verdict  on  the 
specific  counts  the  particular  acts 
must  be  proven  as  alleged;  but  the 
proof  of  acts  other  than  those  alleged 
may  be  included  in  the  verdict  on  the 
general  count.  U.  S.  v.  Harper,  33 
Fed.  Rep.  471. 

Averment  of  Knowledge. — An  indict- 
ment charging  the  president  of  a  na- 
tional bank  with  aiding  and  abetting 
one  alleged  to  be  cashier  to  misapply 
the  funds  of  the  bank,  need  not  charge 
that  the  president  knew  that  such  per- 
son was  cashier.  U.  S.  v.  Northway, 
120  U.  S.  327,  3  Browne  Nat.  Bk.  Cas. 
199. 

Nor  is  it  essential  that  an  indict- 
ment against  the  president  for  misap- 
plication of  the  funds  should  allege 
that  the  acts  charged  were  done  with- 
out the  knowledge  and  assent  of  the 
directors  of  the  association,  for  such 
knowledge  and  assent  would  not  re- 
lieve the  president  from  liability.  U. 
S.  V.  Eno,  56  Fed.  Rep.  218. 

Officer  Converting  Property  to  His  Own 
Use. — Under  N.J.  Rev.  Stat.,  i;  125,  it  is 
an  indictable  offense  for  the  cashier  of 
an  incorporated  bank  of  that  state  to 
convert  to  his  own  use  banknotes, 
the  property  of  the  said  corporation, 
with  intent  wrongfully  to  make  use  of 
the  same.  The  indictment  in  this 
case  need  not  allege  that  such  notes 
were  intrusted  to  the  defendant  as 
cashier,  nor  that  he  embezzled  them 
or  took  them  with  intent  to  defraud 
the  corporation.  But  it  is  not  suffi- 
cient to  charge  him  with  converting  to 
his  own  use  nineteen  thousand  dol- 
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3.  Other  Offenses. — In  addition  to  those  already  noticed  there  are 
other  offenses  against  banks,  the  criminal  procedure  concerning 
which  is  laid  down  by  the  authorities  and  cases  found  in  the 
notes.* 


lars  of  money  and  nineteen  thousand 
dollars  of  bank  bills,  with  intent,  etc., 
for  there  should  be  some  description 
of  either  the  number  or  denomination 
of  the  coins  and  of  the  notes,  and  also 
an  averment  of  the  value  of  the  notes. 
State  V.  Stimson,  24  N.  J.  L.  9. 

1.  Illegal  Banking. — Several  persons 
may  be  jointly  indicted  for  a  violation 
of  the  "act  to  prevent  illegal  banking 
and  the  circulation  of  depreciated  cur- 
rency," etc.;  and  an  indictment  which 
describes  the  offense  in  the  words  of 
the  act  is  good.  State  v.  Presburg,  13 
Mo.  342. 

And  under  the  Ohio  Act  of  Jan.  16, 
1816,  "  to  prohibit  the  issuing  and  cir- 
culating of  unauthorized  bank  paper," 
it  is  sufficient  to  charge  in  the  indict- 
ment, in  general  terms,  that  the  de- 
fendant acted  as  an  officer  of  a  bank 
not  incorporated  by  law.  Lougee  v. 
State,  II  Ohio  68. 

Illegal  Certification  of  Checks. — Under 
the  Act  of  July  12,  1882,  c.  290,  ^ 
13,  amendatory  of  U.  S.  Rev.  Stat.,  § 
5208,  making  it  a  misdemeanor  for  any 
national  bank  officer,  etc.,  to  certify 
any  check  drawn  by  a  person  not  then 
having  on  deposit  sufficient  to  cover 
the  same,  an  indictment  need  not  al- 
lege delivery  of  the  check  by  the  bank 
after  certification.  U.  S.  v.  Potter,  56 
Fed.  Rep.  83. 

It  is  sufficient  to  allege  in  such  an 
indictment  that  the  drawer  of  the 
check  had  not  on  deposit  at  the  time 
it  was  certified  "  an  amount  of  money 
equal  to  that  specified  "  in  the  check, 
U.  S.  V.  Potter,  56  Fed.  Rep.  83. 

In  an  indictment  jnder  this  section 
some  of  the  couiils  simply  charged 
that  the  checks  werj  certified  contrary 
to  this  prohibition,  and  others  that 
after  certification  they  were  authenti- 
cated by  the  paying  teller.  It  was 
held  that  inasmuch  as  the  counts  al- 
leged the  certification  as  an  accom- 
plished act,  it  will  not  be  presumed 
that  the  authentication  was  any  essen- 
tial part  of  it:  and  hence  it  is  not  nec- 
essary to  allege  the  absence  of  the  re- 
quired credit  or  depose  it  at  the  time 
the  authentication  was  made.  U.  S. 
V.  Potter,  56  Fed.  Rep.  83. 

An  indictment  against  the  president 


of  a  national  bank  for  "aiding  and 
abetting "  the  cashier  in  certifying 
checks  under  the  prohibited  circum- 
stances is  not  sustainable,  for  the 
statutes  are  of  narrow  range  and 
apply  only  to  the  person  who  commit- 
ted the  act  directly,  or  who  perhaps  so 
intimidated  or  overpowered  another 
that  the  latter  became  the  mere  physi- 
cal instrument  of  the  former.  U.  S. 
V.  Potter,  56  Fed.  Rep.  83. 

Receiving  Deposit  daring  Insolvency. 
— In  an  indictment  against  a  banker 
for  fraudulently  receiving  a  deposit, 
being  insolvent,  it  is  not  necessary  to 
allege  either  knowledge  of  insolvency 
or  fraudulent  intent,  nor  need  either 
be  proved;  but  the  allegation  of  insolv- 
ency is  a  necessary  and  material  one. 
Murphy  v.  People,  19  111.  App.  125. 

Such  an  indictment,  charging  de- 
fendants with  receiving  a  deposit  dur- 
ing insolvency,  is  sustained  by  proof 
that  their  cashier  received  the  deposit 
as  their  agent,  the  rule  applying  that 
what  one  does  by  his  agent  he  does 
himself.  State  v.  Cadwell,  79  Iowa 
432. 

An  indictment  under  Pa.  Act  of  May 
9,  1891,  relating  to  receiving  deposits 
by  insolvent  bankers,  which  charged 
that  defendants  "were  engaged  in  the 
business  of  carrying  on  a  private 
bank,"  did  not  sufficiently  allege  that 
defendants  were  "bankers,"  within 
the  meaning  of  the  statute.  Com.  v. 
Delamater,  2  Pa.  Dist.  Rep.  118. 

Fraudulent  Purchase  of  Stock. — An  in- 
dictment against  the  president  of  a 
national  banking  association,  which 
charges  his  fraudulent  purchase  of 
shares  of  the  capital  stock  of  the  as- 
sociation, is  bad  if  Jt  fails  to  state  for 
whose  use  the  purchase  was  made,  or 
if  it  states  that  it  was  made  for  the 
use  of  the  association,  or  if  it  does  not 
aver  that  it  was  not  made  in  order  to 
prevent  loss  on  some  previously  con- 
tracted debt.  U.  S.  V.  Britton,  107  U. 
S.  655. 

Excessive  Loans. — An  allegation  that 
the  directors  "  permitted  "  loans  to  be 
made  to  one  person  in  excess  of  ten 
per  cent  of  the  bank's  capital  is  not 
equivalent  to  an  averment  that  they 
knowingly  permitted  them,  or  that  they 
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III.  Jurisdiction  of  National  Bank  Cases — 1.  State  Courts.— 
A  national  bank  may  be  sued  in  any  state,  county,  or  municipal 
court  in  the  county  or  city  where  such  bank  is  located  *  having 
jurisdiction,  under  state  laws,  of  similar  controversies.*  It  may 
be  sued  in  a  state  court  by  a  citizen  of  another  state.^ 


could  have  ascertained  the  existence 
thereof  by  an  examination  of  the 
books,  and  is  insufficient  to  charge 
them  with  liability  for  resulting  losses. 
Robinson  v.  Hall,  59  Fed.  Rep.  648. 

1.  The  weight  of  authority  appears 
to  be  that  a  national  bank  may  be  sued 
in  a  state  court,  though  out  of  the  city 
or  county  in  which  it  is  located. 
Cooke  V.  State  Nat.  Bank,  50  Barb. 
(N.  Y.)  339,  3  Abb.  Pr.,  N.  S.  (N.  Y.) 
339;  Talmadge  v.  New  York  Third 
Nat.  Bank,  27  Hun  (N.  Y.)  61;  Fresno 
Nat.  Bank  v.  Superior  Ct.,  83  Qal. 
491;  Casey  v.  Adams,  102  U.  S.  66. 

But  in  Crocker  v.  Marine  Nat. 
Bank,  loi  Mass.  240,  Thomp.  Nat.  Bk. 
Cas.  575,  it  was  held  that  actions 
against  national  banks  could  be 
brought  only  in  the  county  or  city  in 
which  the  banks  were  located. 

And  in  Charlotte  First  Nat.  Bank  v. 
Morgan,  132  U.  S.  141,  it  was  said 
that  the  exemption  of  national  banks 
from  suits  in  state  courts  elsewhere 
than  in  the  county  or  city  where  the 
bank  is  located,  which  is  granted  by 
the  Act  of  Feb.  18,  1875,  may  be 
waived;  and  a  bank  which  submits  to 
trial  in  another  county  cannot,  on 
a  writ  of  error  to  the  state  Supreme 
Court,  raise  the  objection  to  the  juris- 
diction and  claim  the  immunity.  See 
also  Lee  v.  Citizens'  Nat.  Bank,  2  Cine. 
Super.  Ct.  Rep.  (Ohio)  298. 

2.  Bethel  First  Nat.  Bank  v.  National 
Pahquioque  Bank,  14  Wall.  (U.  S.) 
383,  Thomp  Nat.  Bk.  Cas.  77;  Cadle 
V.  Tracy,  11  Blatchf.  (U.  S.)  loi;  New 
Orleans  Nat.  Banking  Assoc,  v. 
Adams,  3  Woods  (U.  S.)  21,  2  Browne 
Nat.  Bk.  Cas.  207; Charlotte  First  Nat. 
Bank  v.  Morgan,  132  U.  S.  141;  Citi- 
zens' Nat.  Bank  v.  Leming,  8  Int. 
Rev.  Rec.  132;  pietz  v.  Columbia  Nat. 
Bank,  18  Alb.  L.  J.  231;  Gruber  z/. 
First  Nat.  Bank,  9  Pitts.  L.  J.  97,  19 
Alb.  L.  J.  137;  White  v.  Common- 
wealth Nat.  Bank,  4  Brews.  (Pa.)  234; 
Lebanon  Naf.  Bank  v.  Karmany,  98 
Pa.  St.  65;  Dow  V.  Irasburgh  Nat. 
Bank,  50  Vt.  112;  Montpelier  First 
Nat.  Bank  v.  Hubbard,  49  Vt.  i, 
Thomp.  N.  B.  Cas.  912;  Whitehall 
First  Nat.  Bank  v.  Lamb,  50  N.  Y.  97; 


N.  Y.  53; 
Ann.   315; 


Farmers'  Bank  v.  Hale,  59 
Adams  v.  Daunis,  29  La. 
Hade  v.  McVay,  31  Ohio  St.  231; 
Pickett  V.  Merchants'  Nat.  Bank,  32 
Ark.  346,  2  Browne  Nat.  Bk.  Cas.  209; 
Ordway  v.  Cent.  Nat.  Bank,  47  Md. 
217,  28  Am.  Rep.  455;  Tecumseh  First 
Nat.  Bank  v.  Overman,  22  Neb.  116,3 
Browne  Nat.  Bk.  Cas.  556;  Schuyler 
Nat.  Bank  v.  Bullong,  24  Neb.  825,  3 
Browne  Nat.  Bk.  Cas.  561. 

The  section  of  the  National  Banking 
Act  providing  for  hearing  and  deter- 
mining actions  brought  against  a  na- 
tional bank  was  designed  to  confer 
jurisdiction  upon  proper  state  courts, 
and  leave  such  courts,  after  the  actioa 
is  commenced,  to  be  governed  solely 
by  the  state  statutes,  so  far  as  their 
mode  of  proceeding  is  concerned,  in- 
cluding even  a  change  of  place  of 
trial.  Kinser  v.  Farmers'  Nat.  Bank, 
58  Iowa  728. 

3.  Holmes  ^.Wilmington  Nat.  Bank, 
18  S.  Car.  31;  Robinson  v.  Newberne 
Nat.  Bank,  81  N.  Y.  3S5,  58  How.  Pr. 
(N.Y.)  306,  2  Browne  Nat.  Bk. Cas.  309: 
Cooke  V.  State  Nat.  Bank,  52  N.  Y. 
96,  Thomp.  Nat.  Bk.  Cas.  698. 

But  Missouri  River  Tel.  Co.  v.  Sioux 
City  First  Nat.  Bank,  74  111.  217, 
Thomp.  Nat.  Bk.  Cas.  401,  holds  that 
the  courts  of  one  state  have  no  juris- 
diction of  an  action  against  a  national 
bank  located  in  another  state,  to  re- 
cover the  penalty  imposed  by  the  act 
of  congress  for  the  taking  of  unlawful 
interest. 

Under  section  57  of  the  Act  of  1864 
(13  Stat,  at  Large,  116)  the  Supreme 
Court  of  New  York,  was  held  to  have 
no  jurisdiction  of  a  suit  brought  by  a 
creditor,  resident  of  A'entucky,  against 
a  national  bank  located  in  Alabama. 
Cadle  V.  Tracy,  11  Blatchf.  (U.  S.) 
loi,  Thomp.  Nat.  Bk.  Cas.  230. 

Suit  on  Attachment  Bond.  —  By  Acts 
Cong.,  1st  Sess.  1882,  p.  163,  the  juris- 
diction of  suits  by  and  against  na- 
tional banks,  except  where  the  United 
States  is  a  party,  is  declared  to  be  the 
same  as  that  of  similar  suits  by  or 
against  other  banks.  Since  any  non- 
resident person,  natural  or  artificial, 
who  brings  attachment  in  a  local  court. 
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Embezzlement. — But  state  courts  have  no  jurisdiction  of  the  offense 
of  embezzlement  of  the  funds  of  a  national  bank.* 

Larceny. — Though  it  is  held  that  larceny  is  within  their  jurisdic- 
tion.* 

False  Entries. — It  seems  the  offense  of  making  false  entries  in  the 
books,  etc.,  of  a  national  bank  is  not  within  the  jurisdiction  of  a 
state  court. ^ 

Attachments  and  Injunctions. — An  attachment  may  not  issue  from  a 
state  court  against  a  national  bank  of  that  state  in  any  suit  or 
action  before  final  judgment  thereon.*  And  the  same  rule  is 
applicable  to  injunctions.* 


may  be  sued  in  that  court  on  his  at- 
tachment bond,  a  national  bank  cannot 
claim  any  exemption.  Continental 
Nat.  Bank  v.  Folsom,  78  Ga.  449. 

1.  People  V.  Fonda,  62  Mich.  401,  3 
Browne  Nat.  Bk.  Cas.  501;  Com.  v. 
Ketner,  37  Leg.  Int.  (Pa.)  339,  2 
Browne  Nat.  Bk.  Cas.  404. 

Purloining  Property.  —  Though  the 
state  courts  have  no  power  over  the 
officers  of  national  banks  for  embez- 
zling the  property  of  the  banks,  yet 
they  may  punish  such  officers  for  pur- 
loining the  property  of  others.  State 
•V.  TuUer,  34  Conn.  280;  Thomp.  Nat. 
Bk.  Cas.  375. 

Accessory  to  Embezzlement.  —  Since  em- 
bezzJement  by  a  national  bank  officer 
is  a  misdemeanor  under  the  National 
Banking  Act,  an  accessory  cannot,  in 
a  state  court,  be  indicted  under  a  stat- 
ute making  an  embezzlement,  or  be- 
ing an  accessory  thereto,  a  felony. 
Com.  V.  Felton,  loi  Mass.  204,  Thomp. 
Nat.  Bk.  Cas.  573. 

2.  Com.  V.  Barry,  116  Mass.  i, 
Thomp.  Nat.  Bk.  Cas.  605. 

3.  In  re  Eno,  54  Fed.  Rep.  669,  fol- 
lowing Farmers,  etc.,  Nat.  Bank  v. 
Bearing,  91  U.  S.  29.  See,  however, 
Luberg  v.  Com.,  37  Leg.  Int.  (Pa.) 
339,  2  Browne  Nat.  Bk.  Cas.  408,  hold- 
ing to  the  contrary. 

In  Hoke  v.  People,  122  111.  511,  3 
Browne  Nat.  Bk.  Cas.  372,  the  defend- 
ant, a  bookkeeper  in  a  national  bank, 
without  authority  filled  a  draft  signed 
in  blank  by  the  assistant  cashier,  issued 
it,  and  fraudulently  changed  his  book 
entries  to  cover  the  crime.  It  was 
held,  on  an  indictment  for  forgery, 
that  the  crime  was  within  the  juris- 
diction of  the  state  courts.  Hoke  v. 
People,  122  111.  511,  3  Browne  Nat. 
Bank  Cas.  372. 

The  District  Court  of  the  County,  where 
an  association  of  individuals  for  ille- 


gal banking,  etc.  (Hart  Dig.,  art.  88), 
keep  their  office,  has  jurisdiction  to 
try  and  determine  a  suit,  in  behalf  of 
the  state,  to  recover  the  penalty  pre- 
scribed for  a  violation  of  the  Act  of 
1848.  Though  the  action  be  by  peti- 
tion in  form,  yet  when  brought  by  the 
attorney-general,  under  the  provi- 
sions of  that  act,  it  is  in  effect  a  crim- 
inal proceeding  by  information.  Will- 
iams V.  State,  23  Tex.  264. 

The  Court  of  Appeals  of  Virginia  has 
no  jurisdiction  in  the  case  of  an  infor- 
mation against  the  members  of  an  un- 
chartered bank  for  a  violation  of  the 
Law  of  1816,  2  Rev.  Code,  411,  be- 
cause that  act  is  a  penal  law.  Com. 
V.  Scott,  4  Rand.  (Va.)  143. 

4.  U.  S.  Rev.  Stat.,§  5242;  National 
Shoe,  etc..  Bank  v.  Merchants'  Nat. 
Bank,  89  N.  Y.  467,  3  Browne  Nat.  Bk. 
Cas.  601;  Robinson  v.  New  Berne  Nat. 
Bank,  58  How.  Pr.  (N.  Y.  Supreme 
Ct.),  306,  2  Browne  Nat.  Bk.  Cas.  309; 
Rhoner  v.  Allentown  First  Nat.  Bank, 
14  Hun  (N.  Y.)  126,  2  Browne  Nat.  Bk. 
Cas.  331. 

And  this  whether  the  bank  be  sol- 
vent or  insolvent.  Montreal  Bank  v. 
Fidelity  Nat.  Bank,  i  N.  Y.  Supp. 
852. 

In  Central  Nat.  Bank  v.  Richland 
Nat.  Bank,  52  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  136,  Thomp.  Nat.  Bk.  Cas. 
801,  this  provision  was  held  applicable 
whether  the  bank  be  located  in  the 
state  or  not;  though  Southwick  v. 
Memphis  First  Nat.  Bank,  7  Hun  (N. 
Y.)96,  Thomp.  Nat.  Bk.  Cas.  789,  held 
this  provision  not  to  relate  to  nonresi- 
dent banks. 

A  Federal  Court  may  not  issue  a  writ 
of  attachment  before  final  judgment 
against  a  national  bank.  Pacific  Nat. 
Bank  v.  Mixter,  124  U.  S.  721,  2 
Browne  Nat.  Bk.  Cas.  291. 

5.  U.  S.  Rev.  Stat.,  §  5242;  Freeman 
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2.  Federal  Courts. — It  seems  that  the  federal  courts  have  not 
jurisdiction  of  suits  by  or  against  national  banks  merely  by  rea- 
son of  their  character  as  such  ;  *  but  if  the  subject-matter  of  the 
litigation  involves  some  element  of  federal  jurisdiction  the  federal 
courts  may  take  cognizance.  *     A  national  bank  cannot  be  sued 


Mfg.  Co.  V.  National  Bank,  i6o  Mass. 

398. 

Federal  Courts. — This  does  not  de- 
>  pri%'e  the  federal  Circuit  Court  of 
power  to  issue  an  injunction,  or  to 
continue,  after  removal  of  the  casp, 
an  injunction  previously  granted  by  a 
state  court.  Hower  v.  Weiss  Malting, 
etc.,  Co.,  55  Fed.  Rep.  356,  distin- 
guishing Pacific  Nat.  Bank  v.  Mixter, 
124  U.  S.  721. 

1.  Wyman  v.  Citizens'  Nat.  Bank, 
29  Fed.  Rep.  734;  Union  Nat.  Bank 
V.  Miller,  15  Fed.  Rep.  703;  U.  S. 
Bank  v.  Deveaux,  5  Cranch  (U.  S.)  61; 
U.S.  Bank  z/.  Martin,  5  Pet.  (U.S.)478; 
But  see  Omaha  First  Nat.  Bank  v. 
Douglas  County,  3  Dill.  (U.  S.)  298; 
Thomp.  Nat.  Bk.  Cas.  267:  and  Os- 
born  V.  U.  S.  Bank,  9  Wheat.  (U.  S.) 
73S,  holding  the  contrary  doctrine. 

2.  Act  of  Congress  of  1864. — Under  the 
U.  S.  General  Banking  Act  of  June 
3,  1864,  actions  by  or  against  any  as- 
sociation created  thereby  might  be 
brought  in  the  United  States  courts. 
White  V.  Commonwealth  Nat.  Bank, 
4  Brews.  (Pa.)  234;  Cadle  v.  Tracy,  11 
Blatchf.  (U.  S.)  loi;  Thomp.  Nat.  Bk. 
Cas.  230;  Commercial  Nat.  Bank  v. 
Simmons,  i  Flip.  (U.  S.)  449,  22  Int. 
Rev.  Rec.  66. 

Under  U.  S.  Rev.  Stat.,  §  629,  the  U.  S. 
Circuit  Court  has  jurisdiction  in  actions 
by  or  against  a  national  bank,  without 
regard  to  the  citizenship  of  the  par- 
ties. Wilson  County  v.  Nashville 
Third  Nat.  Bank,  103  U.  S.  770;  Ken- 
nedy V.  Gibson,  8  Wall.  (U.  S.)498; 
Mitchel  V.  Walker,  25  Int.  Rev.  Rec. 
64,  2  Browne  Nat.  Bk,  Cas.  180,  19  Alb. 
L.  J.  182.  See  Pittsburgh  Fifth  Nat. 
Bank  v.  Pittsburgh,  etc.,  R.  Co.,  i 
Fed.  Rep.  190.  And  irrespective  of 
the  subject-matter,  Foss  v.  First  Nat. 
Bank,  i  McCrary  (U.  S.)  474,  3  Fed. 
Rep.  185,  2  Browne  Nat.  Bk.  Cas.  104; 
or  the  amount  involved,  Mitchel  v. 
Walker,  25  Int.  Rev.  Rec.  64,  2  Browne 
Nat.  Bk.  Cas.  180,  19  Alb.  L.  J.  182. 

The  Act  of  Congress  of  Feb.  18,  1875, 
incorporated  in  section  5198  Rev.  Stat., 
did  not  confer  exclusive  jurisdiction 
upon  the  courts  of  the  United  States 


to  try  the  actions  by  or  against  nation- 
al banks.  New  Orleans  Nat.  Banking 
Assoc.  V.  Adams,  3  Woods  (U.  S.)  21. 

And  the  Act  of  July  12,  1882,  to  enable 
national  banks  to  extend  their  corpo- 
rate existence,  placed  national  and 
other  banks,  as  to  their  right  to  sue 
in  the  federal  courts,  on  the  same  foot- 
ing; and  consequently  a  national  bank 
cannot  in  virtue  of  a  mere  corporate 
right  sue  in  such  courts.  But  national 
banks  may,  like  other  banks  and  citi- 
zens, sue  in  such  courts  whenever  the 
subject-matter  in  litigation  involves 
some  element  of  federal  jurisdiction. 
Union  Nat.  Bank  v.  Miller,  15  Fed. 
Rep.  703. 

Under  this  act  the  Circuit  Court  of 
the  United  States  has  no  jurisdiction 
of  a  suit  by  a  stockholder  of  a  na- 
tional bank  against  the  bank  and  its 
officers  and  directors,  all  of  whom  are 
residents  of  the  same  state,  to  compel 
collection  of  a  note  due  the  bank,  and 
payment  to  the  bank  by  the  directors 
of  sums  lost  by  reason  of  their  illegal 
conduct.  Whittemore  v.  Amoskeag 
Nat.  Bank.  134  U.  S.  527. 

Act  of  California,  1876. — The  act 
passed  by  the  California  legislature  of 
April  I,  1876,  entitled  "An  act  concern- 
ing corporations  and  persons  engaged 
in  the  business  of  banking,"  does  not 
prohibit  such  corporations  or  persons 
from  maintaining  actions  in  the  na- 
tional courts,  nor  has  the  legislature 
the  power  so  to  enact.  Barling  z/.  Brit- 
ish N.  A.  Bank,  50  Fed.  Rep.  260,  i  C. 
C.  A.  510. 

A  foreign  banking  corporation  can 
sue  in  the  Circuit  Court  of  the  United 
States,  sitting  in  California,  notwith- 
standing its  failure  to  comply  with 
Cal.  Stat.  1876,  p.  729,  requiring  every 
corporation  to  record  each  year  a 
sworn  statement  of  its  capital,  assets, 
etc.,  and  prohibiting  any  corporation 
that  fails  to  comply  with  the  law  from 
suing  in  the  state  courts.  British  N. 
A.  Bank  v.  Barling,  44  Fed.  Rep.  641. 

Citizens  of  Different  States. — A  nation- 
al bank  located  in  one  state  may  bring 
an  action  in  the  Circuit  Court  of  the 
United   States   sitting  within   another 
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in  the  federal  courts  outside  of  the  district  where  it  is  located.* 
Removal  of  Cause. —  It  is  no  ground  for  the  removal  of  a  cause  from 
a  state   to  a  federal  court  that  one  of  the  parties  is  a  national 
bank.* 


state  against  a  citizen  thereof.  In 
such  action  it  will  be  presumed,  as  far 
as  the  question  of  jurisdiction  is  con- 
cerned, that  the  stockholders  of  such 
bank  are  citizens  of  the  state  where 
the  bank  is  located.  Manufacturers' 
Nat.  Bank  v.  Baack,  2  Abb.  (U.  S.) 
232,  8  Blatchf.  (U.  S.)  137,  Thomp. 
Nat.  Bk.  Cas.  161.  See  also  St. 
Louis  Nat.  Bank  v.  Alle,  2  McCrary 
(U.  S.)92. 

Appeal  to  U.  S.  Supreme  Court. — To 
give  the  U.  S.  Supreme  Court  juris- 
diction on  appeal  from  a  state  Supreme 
Court,  under  the  National  Banking 
Act,  the  "  title,  right,  privilege,  or  im- 
munity specially  set  up  or  claimed  " 
must  be  claimed  by  the  plaintiff  in 
error  for  himself,  and  not  for  a  third 
person  in  whose  title  he  has  no  in- 
terest. Miller  z/.  Lancaster  Nat.  Bank, 
106  U.  S.  542,  3  Browne  Nat.  Bk. 
Cas.  52. 

1.  Main  v.  Chicago  Second  Nat. 
Bank,  6  Biss.  (U.  S.)  26,  Thomp.  Nat. 
Bk.  Cas.  200. 

And  this  independently  of  any  ques- 
tion of  citizenship,  St.  Louis  Nat.  Bank 


V.  Allen,  2  McCrary  (U.  S.)  92;  and 
especially  where  the  amount  in  contro- 
versy does  not  exceed  five  hundred 
dollars.  St.  Louis  Nat.  Bank  v.  Brink- 
man,  I  Fed.  Rep.  45,  2  Browne  Nat. 
Bk.     Cas.     141,    I    McCrary    (U.    S.) 

9- 

2.  Wilder  v.  Union  Nat.  Bank,  9 
Biss.  (U.  S.)  178,  2  Browne  Nat.  Bk. 
Cas.  124;  Pettilon  v.  Noble,  7  Biss.  (U. 
S. )  449,  2  Browne  Nat.  Bk.  Cas.  120; 
Leather  Manufacturers'  Nat.  Bank  v. 
Cooper,  120  U.  S.  778,  affirming  2()  Fed. 
Rep.  161,  3  Browne  Nat.  Bk.  Cas.  208; 
Ludlow  V.  Kidd,  3  Ohio  48;  State  v. 
Common  Pleas,  3  Ohio  49. 

In  Chatham  Nat.  Bank  v.  Merchants' 
Nat.  Bank,  4  Thomp.  &  C.  (N.  Y.) 
196,  Thomp.  Nat.  Bk.  Cas.  769,  which 
was  an  action  by  a  national  bank  of 
New  York  against  a  national  bank  of 
West  Virginia,  it  was  held  that  the 
defendant  was  not  deprived  of  the 
right  to  demand  a  removal  of  the 
cause  from  the  state  to  the  federal 
court,  national  banks  being  citizens  of 
the  state  where  they  are  organized 
and  located. 
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I.  Definition,  264. 
II.  Indictment,  264. 
III.  Note  of  Paktictjlaes,  265. 

I.  Definition. — In  criminal  law  common  barratry  is  the  offense 
of  frequently  exciting  and  stirring  up  suits  and  quarrels,  either  at 
law  or  otherwise.* 

II.  Indictment. — It  is  necessary  that  the  indictment  for  this 
crime  should  charge  the  defendant  with  being  a  common  barrator, 
this  being  a  term  of  art  appropriated  by  law  to  the  offense ;  *  and 
it  has  been  held  sufficient  to  charge  the  defendant  generally  as  a 
cojnmon  barrator.^ 

Place. — An  allegation  of  place  is  not  necessary.* 


1.  Anderson's  Diet,  of  Law,  iii; 
4  Bl.  Com.  149  (B.  &  H.).  See  also 
Am.  &  Eng.  Ency.  Law,  tit.  Barra- 
try. 

In  New  York  common  barratry  has 
been  defined  by  the  Criminal  Code  as 
the  practice  of  exciting  groundless 
judicial  proceedings.  N.  Y.  Penal 
Code,  §  132. 

More  than  One  Act  Necessary.  —  It 
seems  that  no  man  can  be  a  barrator 
in  respect  to  one  act  only ;  for  every  in- 
dictment for  such  crime  must  charge 
the  defendant  with  being  a  comtnon 
barrator,  i  Russell  on  Crimes  266, 
iiting  8  Coke  36;  Rex  v.  Hardwick,  i 
Sid.  282;  Reg.  V.  Hannon,6  Mod.  311. 
And  see  Com.  v.  Tubbs,  i  Cush. 
(Mass.)  2;  Voorhees  w.  Dorr,  51  Barb. 
(N.  Y.)  580;  Lucas  v.  Pico,  55  Cal.  128; 
State  V.  Chitty,  i  Bailey  (S.  Car.)  379; 
Com.  V.  M'Culloch,  15  Mass.  227. 

2.  Arch.  Crim.  Pr.  1857,  «V;«^'- 8  Co. 
362;  Rex  V.  Hardwick,  i  Sid.  282; 
Rex  V.  Hannon,  6  Mod.  311,  2  Saund. 
308,  note  I. 

Form. — Chitty  gives  as  the  form  of 
the  indictment  the  following:  "That 
C.  B.,  late  of,  etc.,  on,  etc.,  and  on  di- 
vers other  days  and  times  as  well  be- 
fore as  afterwards,  was,  and  yet  is,  a 
common  barrator;    and    that    he   the 


said  C.  B.,  on  the  said,  etc.,  and  on 
divers  other  days  and  times  at,  etc., 
aforesaid,  divers  quarrels,  strifes, 
suits,  and  controversies  among  the 
honest  and  quiet  liege  subjects  of  our 
said  lord  the  king,  then  and  there 
did  move,  procure,  stir  up.  and  excite,  ■ 
to  the  evil  example,  etc.,  and  common 
nuisance  of  the  liege  subjects  of  our 
said  lord  the  king,  and  also  against 
the  peace,  etc."  2  Chit.  Crim.  L.  233. 
Time  of  Commencing  Prosecution — 
South  Carolina. — The  statute  32  Hen. 
VIII.,  c.  g,  P.  L.  54,  limiting  suits 
and  prosecutions  for  bracery,  mainte- 
nance, champerty,  etc.,  to  one  year 
after  the  offense  committed,  does  not 
apply  to  indictments  for  barratry;  nor 
does  the  court  otherwise  possess  any 
authority  for  exercising  a  discretion 
in  limiting  the  period  within  which  the 
prosecution  must  be  commenced,  or  to 
which  the  evidence  at  the  trial  must 
be  confined.  State  v.  Chitty,  i  Bailey 
(S.  Car.)  379. 

3.  Com.  V.  Davis,  11  Pick.  (Mass.) 
432.  See  Lambert  v.  People,  9  Cow. 
(N.  Y.)  587;  Com.  V.  Snelling,  15 
Pick.  (Mass.)  330. 

4.  It  is  not  necessary  to  allege  in  an 
indictment  for  barratry  any  particular 
place  of  commission,  since  the  crime. 
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Particulars. 


In  the  Conclusion  of  the  indictment  the  words  "  against  the  peace  " 
are  requisite.* 

III.  Note  of  Paetictjlaes.— It  has  been  held  necessary  that  the 
defendant,  before  the  trial,  be  given  a  note  of  the  particular  acts 
of  barratry  which  the  prosecutor  intends  to  prove  against  him. 
If  this  is  omitted  the  court  will  not  suffer  the  trial  to  proceed. '-^ 


consisting  of  a  repetition  of  several 
acts,  must  be  intended  to  have  hap- 
pened in  several  places.  2  Bac.  Abr. 
75,  citing  2  Keb.  410;  Cro.  Eliz.  195; 
Latch.  194;  Palm.  456;  Roll.  R.  295; 
2  Arch.  Crim.  Pr.  1858. 

1.  Palfrey's  Case.  Cro.  Jac.  527. 

2.  2  Arch.  Crim.  Pr.  1858,  citing  Rex 
V.  Grove,  5  Mod.  18;  J'Anson  v. 
Stuart,  I  T.  R.  748;  Rex  v.  Wylie,  1 
New  R.  95,  2  Atk.  340.  See  Com.  v. 
Snelling,  15  Pick.  (Mass.)  330,  citing 
Goddard  v.  Smith,  6  Mod.  261. 

Sufficiency  of  Hote  of  Particulars. — 
One  indicted  as  a  common  barrator 
was  furnished  with  a  note  of  partic- 
ulars, stating  that  evidence  would  be 
produced  on  the  part  of  the  govern- 
ment concerning  complaints  before 
magistrates  against  certain  individ- 
uals for  certain  offenses,  but  not  stat- 
ing the  times  when  the  complaints 
were  made,  and  giving  the  surnames 


with  only  the  initials  of  the  Christian 
names  of  the  magistrates.  It  was  held 
that  exceptions  to  the  note  of  partic- 
ulars for  want  of  certainty  as  to  the 
times  of  the  complaints  and  the  names 
of  the  magistrates  could  not  be  sus- 
tained. Com.  V.  Davis,  11  Pick. 
(Mass.)  432. 

Notice. — Upon  an  indictment  for  bar- 
ratry no  evidence  of  specific  acts  can 
be  given  without  notice.  Notice  given 
after  the  commencement  of  the  trial  is 
too  late.  U.  S.  v.  Porter,  2  Cranch 
(C.  C.)6o. 

No  Ground  for  Arresting  Judgment. — 
The  notice  forms  no  part  of  the  rec- 
ord, and  cannot  furnish  ground  for 
motion  in  arrest  of  judgment.  State 
V.  Chitty,  I  Bailey  (S.  Car.)  379. 

Objection,  how  Taken. — Objection  to 
the  bill  of  particulars  should  be  shown 
as  a  ground  for  postponing  the  trial. 
Com.  V.  Davis,  ii  Pick.  (Mass.)  432. 
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By  W.  Y.   Perry. 

I.  ITattire  of  Proceedings,  267, 
n.  Institution  of  Proceedings,  268. 

1.  WAo  may  Prosecute,  268. 

a.  The  Mother,  268. 

b.  The  Town  Authorities,  271. 

2.  When  Proceedings  may  be  Commenced,  272. 

3.  Place  of  Institution,  272. 

4.  Who  may  Entertain,  273. 

5.  Requisites  of  Complaint,  274. 

6.  Parties  to  Prosecution,  277. 

m.  Examination  of  Complainant  by  Magistrate,  278. 
IV.  Warrant  for  Arrest,  278. 
v.  Preliminary  Hearing,  280. 
VI.  Determination  of  Magistrate,  281. 
VII.  Security  for  Appearance,  282. 

1.  When  Required,  282. 

2.  Forjn  and  Sufficiency,  283. 

3.  New  Security,  283. 

4.  Satisfaction  and  Discharge,  284. 

5.  Forfeiture,  285. 

6.  Remedies  for  Breach  of  Conditions,  285. 

Vni.  Amendment  of  Initiatory  Proceedings,  286. 
IX.  Abatement,  287. 
X.  Justice's  Return  to  Trial  Court,  289. 

1 .  Time  of  Filing,  289. 

2.  Requisites  and  Sufficiency,  289. 

3.  Amendment  and  Substitution,  290. 

XL  Adjudication,  291. 

1.  furisdiction  to  Hear  and  Determine,  291. 

a.  What  Courts  have  furisdiction,  291. 

b.  Requisites  to  Confer,  292. 

c.  Extent  of  furisdiction — Appearance  and  Service^ 

294. 

d.  When  Cause  may  be  Heard,  295. 

e.  Change  of  Venue,  295. 

2.  Proceedings  in  Trial  Court,  296. 

a.  Supplemental  Complaint,  296. 

b.  Continuances,  297. 

c.  Pleadings,  297. 
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Natnre  of  Proceedings. 


d.  Defenses,  298. 

(i)   Compromise  and  Settlement,  298. 
(2)  Former  Adjudication,  300. 

e.  Hearing,  302. 
/.   Verdict,  304. 

3.  Judgment,  305. 

a.  Jurisdiction  to  Render,  305. 

(i)  Generally,  305. 

(2)  Special  Courts,  306. 

b.  Form  and  Sufficiency,  y>y, 

c.  Amendments,  309. 

d.  Enforcement,  309. 

4.  Costs,  311. 

xn.  Secxteity  foe  Maintenance,  312. 

1.  Whett  Required,  312. 

2.  To  Whom  Taken,  312. 

3.  Discharge,  312. 

4.  Remedies  against  the  Security,  312. 

XIII.  New  Teial,  3H- 

XIV.  Eeview,  315- 

1.  Remedies  of  Parties  Aggrieved,  315. 

2.  Parties  to  Proceedings  to  Review,  315. 

3.  What  is  Appealable,  316. 

4.  Appellate  Jurisdiction,  316. 

5.  Perfection  of  Appeal,  318. 

6.  Proceedings  on  Appeal,  3 1 8. 

7.  Hearing  and  Determination,  319. 

XV.  Ceiminal  Peoceedings— Requisites  of  Indictment,  320. 

I.  Natuee  of  Peoceedings. — Proceedings  to  provide  for  the 
maintenance  and  support  of  bastard  children  are,  by  the  weight 
of  authority,  declared  to  be  in  the  nature  of  civil  proceedings,  and, 
in  the  absence  of  special  regulations,  must  be  governed  by  the 
rules  of  procedure  applicable  to  civil  actions  generally.*     But  by 


1.  Arkansas. — Chambers  v.  State, 
45  Ark.  56;  Pearce  v.  State,  55  Ark.  387. 

Connecticut. — Hinman  v.  Taylor,  2 
Conn.  357;  Naugatuck  v.  Smith,  53 
Conn.  523. 

Illinois. — Mann  v.  People,  35  111. 
467;  Pease  v.  Hubbard,  37  111.  257; 
Maloney  v.  People,  38  111.  62;  People 
V.  Noxon,  40  111.  30;  Allison  v.  People, 
45  111.  37;  People  V.  Starr,  50  111.  52; 
Davis  V.  People,  50  111.  199;  Rich  v. 
People,  66  111.  513;  People  v.  Christ- 
man,  66  111.  162  ;  Peak  v.  People,  71 
111.  278;  McCoy  V.  People,  71  111.  iii; 
McFarland  v.  People,  72  III.  368  ; 
Hauskins  v.  People,  82  111.  193;  Lewis 
V.  People,  82  111.  104;  Rawlings  v. 
People.  102  111.  475;  Scharf  v.  People, 
134  111.  240;  Maynard  v.  People,  135 
111.  416;    McElhaney  v.  People,  i   111. 


App.  550  ;  People  v.  Stevens,  19  111. 
App.  405. 

Indiana. — State  v.  Evans,  ig  Ind. 
92;  Byers  v.  State,  20  Ind.  47;  State 
V.  Brown,  44  Ind.  329;  Glenn  v.  State, 
46  Ind.  368;  Abshire  v.  State,  52  Ind. 
99;  Galvin  v.  State,  56  Ind.  51;  Fisher 
V.  State,  65  Ind.  55;  Saint  v.  State,  68 
Ind.  128;  De  Priest  v.  State,  68  Ind. 
569;  Hawley  v.  State,  69  Ind.  98  ; 
Alley  V.  State,  76  Ind.  94;  Burt  v. 
State,  79  Ind.  359;  Powell  v.  State,  96 
Ind.  108  ;  Maker  v.  State,  123  Ind. 
383;  Walkers'.  State,  6  Blackf.  (Ind.)  I. 

Iowa.  —  Black  Hawk  County  v. 
Cotter,  32  Iowa  125;  State  v.  Pratt,  4a 
Iowa  631 ;  State  v.  Shoemaker,  62  Iowa 
343;  McAndrews  v.  Madison  County, 
67  Iowa  54;  Holmes  v.  State,  2  Gret  ne 
(Iowa)  501. 
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some  authorities  these  proceedings  are  regarded  as  criminal,*  and 
by  still  others  as  neither  strictly  civil  nor  strictly  criminal,  but 
partaking  somewhat  of  the  nature  of  both.* 

II.  Institution  of  Peoceedings — 1.  Who  may  Prosecute, — {ci)  The 
Mother  of  a  bastard  child  may  make  the  affidavit  necessary  to 
authorize  the  warrant  for  the  arrest  of  the  putative  father ;  *  but 


Kansas. — Willets  v.  Jeffries,  5  Kan. 
470. 

Kentucky. -^Q,ora.  v.  Williams,  i  J.  J. 
Marsh.  (Ky.)  308;  Scantland  v.  Com., 
6  J.  J.  Marsh.  (Ky.)  585;  Burgen  v. 
Stranghan,  7  J.  J.  Marsh.  (Ky.)  584; 
Schooler  v.  Com.,  Litt.  Sel.  Cas.  (Ky.) 
89;  Com.  V.  Turner,  4  Dana  (Ky.)  513; 
Chandler  v.  Com.,  4  Mete.  (Ky.)  67; 
Francis  v.  Com.,  3  Bush  (Ky.)6. 

Maine. — Mariner  v.  Dyer,  2  Me.  165; 
Low  V.  Mitchell,  18  Me.  372;  Robinson 
V.  Swett,  26  Me.  378  ;  Maloney  v. 
Crowley,  36  Me.  486;  Smith  v.  Lint, 
37  Me.  546;  Luce  v.  Burbank,  56  Me. 
414;  Knowles  v.  Scribner,  57  Me.  495; 
Hodge  V.  Sawyer,  85  Me.  287. 

Massachusetts. — Sayward  v.  Alfred, 
5  Mass.  245;  Maloney  v.  Piper,  105 
Mass.  233;  Bowers  z/.  Wood,  143  Mass. 
1S2;  McFadden  v.  Frye,  13  Allen 
(Mass.)  472;  Williams  v.  Campbell,  g 
Met.  (Mass.)  2og;  Wilbur  v.  Crane,  13 
Pick.  (Mass.)  284. 

Nebraska. — Cottrell  v.  State,  9  Neb. 
125;  Ex  p.  Cottrell,  13  Neb.  193;  Jones 
■V.  State,  14  Neb.  210;  Kremling  v. 
Lallman,  16  Neb.  280;  Altschuler  v. 
Algaza,  16  Neb.  631;  Hutchinson  v. 
State,  ig  Neb.  262;  Strickler  v.  Grass, 
32  Neb.  811. 

New  Hampshire. — Marston  v.  Jen- 
ness,  II  N.  H.  156;  Parker  v.  Way,  15 
N.  H.  45;  Harris  v.  Sullivan  County, 
15  N.  H.  81;  Little  V.  Dickinson,  29 
N.  H.  56;  Littleton  v.  Perry,  50  N.  H. 
29;  Ford  V.  Smith,  62  N.  H.  419. 

New  York. — Millett  v.  Baker,  42 
Barb.  (N.  Y.)  215. 

North  Carolina. — State  v.  Higgins, 
72  N.  Car.  226;  State  v.  Wilkie.  85  N. 
Car.  513;  State  v.  Pate,  Busb.  (N.  Car.) 
244;  State  V.  Thompson,  3  Jones  (N. 
Car.)  365;  Ward  v.  Bell,  7  Jones  (N. 
Car.)  79;  State  v.  Edwards,  no  N. 
Car.  511. 

A'hode  Island. — State  v.  Bowen,  14 
R.  L  165. 

Vermont. — Robie  v.  McNiece,  7  Vt. 
419;  Gray  v.  Fulsome,  7  Vt.  452;  Hol- 
<omb  V.  Stimpson,  8  Vt.  141;  Gafifery 
■V.  Austin,  8  Vt.  70;  Allen  v.  Ford,  11 
Vt.  367;  Coones  v.  Knapp,  11  Vt.  543; 
Spears  v.  Forrest,  15  Vt.  435. 


1.  State  V.  Phelps,  9  Md.  21;  Bake 
V.  State,  21  Md.  422;  Oldham  v.  State, 
5  Gill  (Md.)  90;  People  v.  Hamilton, 
95  Mich.  210;  Kelly  v.  People,  29  111. 
291;  Crawford  v.  State,  7  Baxt.  (Tenn.) 
41. 

2.  Alabama. — State  v.  Hunter,  67 
Ala.  81;  Dorgan  v.  State,  72  Ala.  173; 
Smith  V.  State,  73  Ala.  11;  Limestone 
County  Judge  v.  Kerr,  17  Ala.  328; 
Paulk  V.  State,  52  Ala.  428. 

Florida.  —  John  D.  C.  v.  State,  16 
Fla.  559;  Wm.  H.  T.  v.  State,  18  Fla. 
883. 

Illinois. — Holcomb  v.  People,  79  III. 
409. 

Kansas. — In  re  Lee,  41  Kan.  318. 

Massachusetts. — Hill  v.  Wells,  6  Pick. 
(Mass.)  105;  Cummings  v.  Hodgdon, 
13  Met.  (Mass.)  246;  Chapel  v.  White, 
3  Cush.  (Mass.)  537. 

Michigan.  —  People  v.  Smith,  65 
Mich.  I. 

Ohio. — Devinney  v.  State,  Wright 
(Ohio)  564. 

JViscotisin. — State  v.  Mushied,  12 
Wis.  561;  State  v.  Jager,  19  Wis.  235; 
Baker  v.  State,  56  Wis.  568;  Van  Tas- 
sel V.  State,  59  Wis.  351. 

8.  Davis  V.  State,  58  Ga.  171; 
Walker  v.  State,  5  Ga.  491. 

North  Carolina. —The  Act  of  1879,  c. 
116,  takes  away  from  the  magistrate 
the  right  to  initiate  bastardy  proceed- 
ings upon  his  own  knowledge  or  in- 
formation, and  leaves  it  optional  with 
the  mother  whether  she  will  or  will 
not  institute  proceedings  against  the 
fathei.even  before  the  birth  of  the 
child.  But  if,  after  the  birth,  it  should 
appe&r  that  the  child  is  likely  to  be- 
come a  charge  to  the  county,  proceed- 
ings may  be  taken  at  the  instance  of 
the  county  commissioners.  State  v. 
Crouse,  86  N.  Car.  617. 

But  proceedings  of  bastardy  cannot 
be  commenced  and  prosecuted  against 
the  personal  representative  of  the 
reputed  father  in  order  to  subject  his 
estate  to  the  maintenance  of  the  bas- 
tard child.  Clements  v.  Durham,  7 
Jones  (N.  Car.)  100. 

Mother  Barred  from  Makiujj  Com- 
plaint.— Where  the  mother  of  a  bastari 
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by  the  statutes  of  some  states  she  must  be  a  single  woman  in 
order  to  do  so,*  while  in  other  jurisdictions  such  affidavit  may 
be  made  althoujjh  she  is  married.^ 


child  is  brought  before  a  magistrate, 
and  she  refuses  to  declare  on  oath  the 
father  of  such  child,  but  pays  the  fine, 
and  gives  bond  and  security  to  indem- 
nify the  county,  she  cannot  after- 
wards voluntarily  institute  proceed- 
ings against  the  reputed  father  to  sub- 
ject him  to  the  maintenance  of  the 
same  child.  State  v.  Brown,  i  Jones 
(N.  Car.)  129. 

Illinois  and  Indiana. — Under  the 
statutes  of  these  states  the  mother 
only  is  authorized  to  institute  pro- 
ceedings. Jones  V.  People,  53  111. 
366;   Harter  v.  Johnson,  16  Ind.  272. 

White  and  Colored  Persons. — For- 
merly the  laws  of  some  of  the  states^ 
particularly  those  in  the  South,  con- 
tained special  provisions  concerning 
the  illegitimate  children  of  colored 
women  by  white  fathers.  It  is  be- 
lieved, however,  that  at  the  present 
time  the  matter  of  the  color  of  the 
parties  is  of  no  consequence.  Those 
of  the  older  authorities  which  deal 
with  this  distinction  have  not,  as  a 
general  rule,  been  noticed  in  this  ar- 
ticle. In  Virginia  the  Act  of  1873, 
having  been  made  applicable  only  to 
white  women,  an  apprehension  arose 
that  it  was  invalid  on  that  account, 
and  the  whole  doctrine  touching  the 
charging  of  putative  fathers  with  the 
maintenance  of  bastards  was  repealed 
(Acts    1874-75).      I  Minor's  Inst.  146. 

1.  Pruitt  V.  County  Ct.  Judge,  16 
Ala.  705;  Limestone  County  Judge  v. 
Kerr,  17  Ala.  328;  Vetten  v.  Wallace, 
39  111.  App.  390;  Hill  V.  Wells,  6  Pick. 
(Mass.)  105. 

Kentucky  and  Vermont. — The  Bas- 
tardy Act  applies  to  single  women 
only.  There  can  be  no  valid  judg- 
ment of  paternity  for  the  child  of  a 
married  woman,  as  an  illegitimate, 
though  she  may  have  abandoned  her 
husband.  Sword  v.  Nestor,  3  Dana 
(Ky.)453;  Gaflery  r/.  Austin,  8  Vt.  70. 

Complainant  being  Married  when  Child 
was  Born. — Proceedings  of  bastardy 
may  be  instituted  by  the  mother  of  a 
bastard  child  if  she  was  a  single  woman 
when  she  commenced  such  prosecu- 
tion, although  she  may  have  been  a 
married  woman  when  the  child  was 
born.     Willetts  v.  Jeffries,  5  Kan.  470. 

Marriage  of  Mother  during  a  Continu- 
ance Awaiting  the  Birth  of  the  Child. — 


When  a  prosecution  had  been  con- 
tinued awaiting  the  birth  of  the  child, 
it  was  error  in  the  court  to  dismiss 
the  proceeding  at  such  term  on  the 
ground  that  tlie  complainant  had, 
during  the  continuance,  married  a 
man  other  than  the  defendant,  and 
that  the  child  had  not  yet  been  born. 
Roth  V.  Jacobs,  21  Ohio  St.  646. 

Child  Begotten  and  Born  during  Wed- 
lock.— A  bastardy  prosecution  cannot 
be  maintained  on  the  complaint  of  the 
mother,  when  the  child  in  question 
was  begotten  and  born  during  lawful 
wedlock.  Haworth  v.  Gill,  30  Ohio 
St.  627. 

Effect  of  Marriage  Subsequent  to  De- 
livery while  Single.— A  complaint  of 
bastardy  made  when  the  woman  is 
pregnant,  but  not  delivered,  can  be 
made  only  when  the  complainant  is 
unmarried  at  the  time  of  making  the 
complaint;  but  after  delivery  while 
she  is  single  a  subsequent  marriage 
of  the  woman  will  not  prevent  her 
from  making  a  complaint  against  the 
reputed  father  of  the  child.  Peoples'. 
Volksdorf,  112  111.  292. 

2.  Wilkie  v.  West,  I  Murph.  (N. 
Car.)  319. 

And  it  would  seem  that  her  husband 
need  not  be  joined.  Parker  v.  Way, 
15  N.  H.  50;  Sullivan  v.  Kelly,  3  Allen 
(Mass.)  148.  But  compare  Wilbur  v. 
Crane.  13  Pick.  (Mass.)  284;  Keniston 
V.  Rowe,  16  Me.  38. 

Indiana. — Prior  to  1843  proceedings 
of  bastardy  could  be  instituted  in 
Indiana  bv  unmarried  women  only. 
Smith  V.  State,  4  Blackf.  (Ind.)  188. 
But  later  a  married  woman  was  al- 
lowed to  prosecute  on  the  action. 
Cuppy  V.  State,  24  Ind.  389;  Dean  v. 
State,  29  Ind.  483. 

Nonaccess  of  Husband. — It  has  been 
held  in  New  Jersey  that  a  bastardy 
complaint  may  be  made  by  a  married 
woman  upon  showing  nonaccess  of 
husband.  State  v.  Overseer  of  Poor, 
24  N.  J.  L.  533.  See  also  State  v. 
Pettaway,  3  Hawk  (N.  Car.)  623; 
State  V.  Allison,  Phil.  (N.  Car.)  346. 

Joinder  of  Husband  and  Wife. — In  an 
early  Connecticut  case  it  was  held  that 
a  husband  and  wife  cannot  join  in  a 
prosecution  for  the  maintenance  of  a 
bastard  child  born  before  their  inter- 
marriage.   Cheesborough  v.  Baldwin, 
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Eesidence. — The  rule  at  present  in  most  of  the  states  seems  to  be 
that  proceedings  against  the  putative  father  may  be  maintained 
notwithstanding  the  mother  is  a  nonresident.* 


I  Root  (Conn.)  230.  But  in  Massa- 
chusetts it  was  decided  that  if  the 
complainant  marries  after  the  com- 
mencement of  the  proceedings,  the 
husband  is  entitled  to  come  in  and 
join  with  her  in  the  prosecution. 
Hyde  v.  Chapin,  2  Cush.  (Mass.)  77. 
And  in  Maine  it  was  ruled  that  if  the 
mother  marries  before  a  prosecution, 
and  one  be  afterwards  instituted,  the 
husband  should  join  in  the  complaint. 
Keniston  v.  Rowe,  16  Me.  38. 

1.  Illinois.— Kolbe  v.  People,  85  111. 
336;  Mings  V.  People,  in  111.  98. 

Indiana. —  Formerly  in  Indiana  it 
was  necessary  that  the  relatrix  should 
be  a  resident  of  the  state,  Smith  v. 
State,  4  Blackf.  (Ind.)  188;  Cooper  v. 
State,  4  Blackf.  (Ind.)  316;  Beeman  v. 
State,  5  Blackf.  (Ind.)  165;  but  now  a 
nonresident  of  the  state  may  make 
the  complaint.  State  v.  Gray,  8 
Blackf.  (Ind.)  274;  State  v.  Demoss,  4 
Ind.  189;  Hawley  v.  State,  69  Ind. 
100. 

Kansas — Father  Resident  of  State; 
Mother  Nonresident. — If  the  putative 
father  is  a  resident  of  the  state  where 
the  prosecution  is  commenced,  the 
mother  may  make  a  complaint  of  bas- 
tardy against  him,  even  if  she  and  the 
child  are  residents  of  another  state. 
Moore  v.  State.  47  Kan.  784. 

Ohio. — The  plaintiff  need  not  be  a 
resident  of  the  county  in  which  the 
complaint  is  made,  a  former  require- 
ment to  that  effect  in  the  statute  being 
omitted  in  an  amendment.  Knox  v. 
Weber,  5  Month.  L.  Bull.  (Ohio)  889. 

Child  Begot teti  atid  Born  in  Another 
State. — A  bastardy  prosecution  may  be 
maintained  by  an  unmarried  woman, 
mother  of  a  bastard  child,  although 
the  child  was  begotten  and  born  in 
another  state,  and  the  mother  and 
child  were  never  residents  of  the 
state  in  which  the  complaint  is  made. 
McGary  v.  Bevington,  41  Ohio  St. 280. 

Hassachnsetts. — In  Hill  v.  Wells,  6 
Pick.  (Mass.)  105,  it  was  held  that  the 
statute  does  not  require  that  the 
mother  should  be  an  inhabitant  or 
have  a  legal  settlement  in  any  town  in 
the  county  in  which  she  may  com- 
mence her  suit,  or  even  in  the  common- 
wealth. 

But  under  a  later  statute  it  was  held 


that  a  complaint  cannot  be  maintained 
for  the  support  of  a  child  begotten 
and  born  in  another  state,  if  both  of 
the  parents  were  then  residents  of 
that  state  and  the  complainant  has 
never  become  a  resident  of  Massa- 
chusetts. Grant  v.  Barry,  9  Allen 
(Mass.)45g. 

Child  Born  in  State,  but  Begotten  Else- 
where.— Where  a  bastard  child  was 
born  in  the  state  and  both  its  parents 
resided  there  at  the  time  of  the  birth, 
a  complaint  of  bastardy  may  be  made 
by  the  mother  against  the  father,  al- 
though the  child  was  begotten  else- 
where and  both  of  the  parents  resided 
out  of  the  state  at  that  time.  Mc- 
Fadden  v.  Frye,  13  Allen  (Mass.)  472. 

Vermont.  —  In  Graham  v.  Monsergh, 
22  Vt.  543.  it  was  held  that  an  affilia- 
tion proceeding  is  in  its  nature  con- 
fined to  causes  of  action  arising  within 
the  state,  and  in  that  case,  it  appear- 
ing that  the  child  was  begotten  and 
born  out  of  the  state,  and  that  the 
parties  never  resided  within  the  state 
— the  mother  being  only  temporarily 
there  at  the  time  the  proceedings  were 
instituted — and  that  the  child  at  the 
time  of  the  trial  was  in  the  care  of  a 
family  residing  in  the  state,  the  suit 
was  dismissed  upon  motion. 

But  in  Egleson  v.  Battles,  26  Vt.  548, 
it  was  held  that  if  the  mother  is  at  the 
time  of  the  birth  of  the  child  bona  fide 
an  inhabitant  of  the  state,  and  the 
birth  of  the  child,  by  accident  or  dur- 
ing a  temporary  absence,  occurs  out 
of  the  state,  the  mother  may  have  her 
remedy  under  the  statute  against  the 
father. 

'VL\fM.%Z.-a.— Mother  and  Child  Non- 
residents.— The  mother  cannot  make 
a  complaint  of  bastardy  against  the 
putative  father  if  she  and  the  child 
are  actual  residents  of  another  state 
or  of  a  foreign  country,  although  the 
child  may  have  been  begotten  in  Mich- 
igan.    Sutfin  V.  People,  43  Mich.  37. 

Maryland  —  Criminal  Proceeding.  — 
Where  the  design  of  the  bastardy 
statute  is  to  punish  fornication  if  it 
occurs  in  the  state,  it  is  immaterial 
that  the  child  was  born  out  of  the 
state  and  that  the  mother  continues  to 
reside  out  of  it.  Sheay  v.  State,  74 
Md.  52. 
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Infancy. — Where  the  mother  of  the  bastard  child  is  a  minor,  it  is 
required  in  some  states  that  she  prosecute  the  putative  father 
by  guardian  ox  prochein  ami ;  *  but  in  other  jurisdictions  it  is  held 
that  the  interposition  of  a  guardian  or  next  friend  is  unnecessary.* 

b.  The  Town  Authorities. — In  case  the  mother  shall  neglect 
or  refuse  to  prosecute  the  putative  father,  it  is  generally  provided 
that  the  town  liable  for  the  maintenance  of  the  child  may  insti- 
tute the  necessary  proceedings  to  secure  indemnity  against  such 
liability.* 


In  Owens  v.  State,  lo  Md.  164, 
•^vhere  it  was  shown  that  the  child 
was  both  begotten  and  born  out  of 
the  state,  it  was  held  that  no  indict- 
ment ^therefor  would  lie  in  the  state; 
but  the  court  so  decided  upon  the  ex- 
press ground  that  the  fornication  was 
the  offense  which  it  was  the  design  of 
the  law  lo  punish,  and  as  it  appeared 
that  this  was  perpetrated  in  another 
state,  an  indictment  therefor  could 
not  be  maintained  in  Maryland. 

1.  Connecticut. — Hinman  v.  Taylor, 
-2  Conn.  357. 

In  a  suit  by  a  minor,  the  complaint 
and.  supplemental  complaint  being  by 
2i  prochein  ami,  it  was  held  that  an  ex- 
press allowance  of  a  prochein  ami  to 
prosecute  was  unnecessary;  the  ad- 
mission of  the  prochein  ami  named  in 
the  writ  being  implied  until  disal- 
lowed.    Judson  7/.  Blanchard,  3  Conn. 

579- 

Vermont. — Where  the  prosecution 
has  been  begun  by  a  minor,  and  the 
defendant  apprehended  on  a  warrant, 
the  trial  court  will  allow  the  proceed- 
ings to  be  continued  by  a  next  friend 
of  the  prosecutrix.  Coomes  v.  Knapp, 
II  Vt.  543. 

2.  Maine. — Low  v.  Mitchell,  18  Me. 
372. 

Alabama. — Hanna  v.  State,  60  Ala. 
100. 

3.  Warren  v.  Glynn,  36  N.  H.  424; 
Warner  v.  Wheeler,  62  N.  H.  385; 
Fuller  V.  Hampton,  5  Conn.  416;  State 
V.  Hussey,  12  R.  I.  477. 

Bastard  need  not  be  First  Adjudged  a 
Pauper. — It  is  not  necessary  that  the 
bastard  should  be  first  adjudged  a 
pauper,  nor  that  the  township  should 
have  actually  paid  money  for  the 
lying-in  expenses  of  the  mother,  be- 
fore such  proceedings  are  instituted; 
it  is  sufficient  if  the  township  has 
promised  to  pay  them.  Garwood  v. 
Overseers  of  Poor,  27  N.  J.  L.  436. 

Complaint  by  Overseer   of  Poor.  — A 
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child  adopted  acquires  the  settlement 
of  its  father  by  adoption;  and  if,  be- 
fore anew  settlement  is  acquired,  such 
child  becomes  pregnant,  an  overseer 
of  the  poor  of  the  town  in  which  the 
adoptive  father  has  his  settlement  may 
make  and  prosecute  a  complaint  of 
bastardy.  Washburn  v.  White,  140 
Mass.  568. 

Continuation  of  Prosecution  Commenced 
by  the  Mother. — In  Vermont  ix.  was  held 
that  the  overseers  of  the  poor  may  in- 
stitute a  bastardy  suit  and  prosecute 
it  in  the  name  of  the  mother,  or  take 
control  of  one  by  her  commenced,  al- 
though said  mother  was  married  after 
the  birth  of  the  child  and  at  the  time 
of  the  prosecution  was  a  feme  covert, 
her  husband  joining  in  said  prosecu- 
tion by  joining  with  the  woman  in  the 
written  request  for  the  warrant.  Sisco 
V.  Harmon,  9  Vt.  129. 

In  the  case  of  Clogston  v.  Lund, 
cited  in  3  N.  H.  141,  the  complainant, 
having  neglected  to  declare  in  her 
complaint  before  the  justice  of  the 
peace  the  time  when  the  child  was  be- 
gotten, abandoned  the  prosecution, 
but  the  town  in  which  the  child  was 
settled  came  into  court  and  prose- 
cuted. 

In  Massachusetts  an  early  case  held 
that  where  the  woman  who  has  made 
a  complaint  under  the  Bastardy  Act 
neglects  to  prosecute  it,  it  may  be 
prosecuted  by  a  person  authorized  by 
one  of  the  alien  commissioners,  with- 
out proving  any  request  that  she  pro- 
ceed with  it.  Callinan  v.  Coffey,  3 
Allen  (Mass.)  477. 

Necessity  of  Certificate  of  Intention  to 
Prosecute. — Where  the  proceeding  is 
commenced  by  the  overseer  of  the 
poor,  by  a  complaint  against  and  ex- 
amination of  the  mother  of  the  bastard 
child,  no  certificate  is  required  of  the 
overseer  of  his  intention  to  prosecute 
or  to  control  the  proceedings.  Hale 
V.  Turner,  29  Vt.  350. 
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2.  When  Proceedings  maybe  Commenced. — The  proceedings,  when, 
instituted  by  the  mother,  are  in  some  states  required  to  be  com-^ 
menced  before  the  birth  of  the  child  ;  *  in  others  they  may  be 
commenced  either  before  or  after  the  birth,*  and  in  some  juris- 
dictions they  may  be  commenced  after  the  death  of  the  child.' 
But,  in  general,  where  the  proceedings  are  instituted  by  the  town, 
authorities,  the  complaint  may  be  made  either  before  or  after  the 
birth.-* 

3.  Place  of  Institution. — In  some  jurisdictions  the  proceedings 
should  be  brought  in  the  county  where  the  defendant  resides;* 
in  others  they  should  be  brought  in  the  county  where  the  mother 
resides;®  while  in  still  others  the  county  to  which  the  bastard  is 


Complaint    by  Overseer    for    Ward. — 

Bastardy  proceedings  may  properly 
be  instituted  by  the  overseer  for  the 
ward  in  which  the  child  is  born. 
Hurff  t/.  Armstrong,   38  N.  J.  L.    287. 

1.  M.  J.  J.  V.  J.  C.  B.,  47  N.  H.  362; 
Warner  v.  Wheeler,  62  N.  H.  385. 

2.  Canfield  v.  State,  56  Ind.  168; 
State  V.  Crouse,  86  N.  Car.  617;  Beals 
V.  Furbish,  39  Me.  469;  Keniston  v. 
Rowe,  16  Me.  38. 

3.  Meredith  z/.  Wall,  14  Allen  (Mass.) 

155- 

4.  Warner   v.    Wheeler,    62   N.    H. 

385. 

6.  Carter  v.  Kilburn,  i  A.  K.  Marsh. 
(Ky.)463. 

Indiana.  —  Bastardy  proceedings 
must  be  commenced  in  the  county  in 
which  the  defendant  resides  if  he  is  a 
resident  of  the  state;  if  he  is  a  non- 
resident of  or  has  no  permanent  resi- 
dence in  the  state,  then  in  any  county 
in  which  he  may  be  found.  There- 
fore, to  make  good  an  answer  in 
abatement  on  account  of  nonresidence 
in  the  county  in  which  proceedings  in 
bastardy  are  pending  against  him,  the 
defendant  must  show  himself  to  have 
been  a  resident  of  some  other  county 
of  the  state  when  such  proceedings 
were  commenced.  Hawley  v.  State, 
69  Ind.  100. 

Township  where  Defendant  Resides. — 
Bastardy  proceedings  need  not  be 
commenced  in  the  township  where 
the  defendant  resides.  Such  pro- 
ceedings are  commenced  by  capias, 
and  the  jurisdiction  of  justices  is  not 
limited  to  their  township,  but  is  co- 
extensive with  the  county  in  which 
they  reside.  Morris  v.  State,  115  Ind. 
282. 

Massachusetts. — Where  both  parties 
to  a  complaint  for  the  maintenance  of 
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a  bastard  child  live  within  the,state. 
such  complaint  may  be  brought  in  the 
county  where  either  of  the  parties 
lives  although  the  child  was  born  in 
another  county.  Williams  v.  Camp- 
bell, 3  Met.  (Mass.)  209;  Gallary  v. 
Holland,  15  Gray  (Mass.)  50. 

6.  Allen  v.  Ford,  11  Vt.  367;  Baker 
V.  State,  56  Wis.  568;  Hodge  v.  Saw- 
yer, 85  Me.  2S5. 

Alabama. — If  the  complaint  is  made 
during  pregnancy,  it  must  be  made 
before  a  justice  of  the  county  in 
which  the  prosecutrix  for  the  time  be- 
ing is  or  has  her  habitation;  but  if 
not  made  until  after  the  birth  of  the 
child,  it  must  be  made  in  the  county  in 
which  the  child  is  born.  State  v. 
Woodson,  99  Ala.  201;  Pruitt  v. 
County  Ct.  Judge,  16  Ala.  705;  Wilson 
V.  Pike  County  Judge,  18  Ala.  757. 

North  Carolina.— In  bastardy  cases 
the  county  of  the  mother's  settlement 
and  not  that  of  her  domicile  is  charge- 
able with  the  maintenance  of  the 
child;  therefore,  where  the  mother, 
having  lived  in  Granville  for  several 
years,  removed  to  Franklin  two  or 
three  months  before  the  birth  of  her 
child,  with  a  bona-fide  intention  of 
changing  her  domicile,  the  former 
and  not  the  latter  county  had  juris- 
diction of  proceedings  to  charge,  the 
putative  father.  State  v.  Elam,  Phil. 
(N.  Car.)  460. 

Where  a  single  woman  became 
pregnant  in  the  county  of  Brunswick, 
where  she  had  always  resided,  and 
went  to  New  Hanover  county,  where 
she  was  delivered  of  the  child,  and 
then  returned  with  her  child  to  Bruns- 
wick— held,  that  the  justices  of  Bruns- 
wick had  jurisdiction,  under  the  Bas- 
tardy Act,  to  institute  proceedings  to 
subject  the  reputed  father  to  the 
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likely  to  become  chargeable  is  the  proper  one  in  which  to  com- 
mence the  prosecution.* 

4.  Who  may  Entertain. — Although  it  is  very  generally  provided 
that  a  justice  of  the  peace  may  entertain  a  complaint  of  bastardy,* 


maintenance    of    the    child.      State  v. 
Roberts,  lo  Ired.  (N.  Car.)  350. 

Although  a  bastard  be  born  in  one 
county,  yet  if  the  mother  and  child 
afterwards  remove  to  another  county 
and  there  acquire  a  residence  before 
proceedings  in  bastardy  are  had 
against  her,  those  proceedings  must 
be  in  the  latter  county,  which  is  alone 
responsible  for  the  maintenance  of 
the  child.  State  v.  Jenkins,  12  Ired. 
(N.  Car.)  121. 

The  jurisdiction  of  the  justice  to 
issue  the  warrant  before  the  birth  of 
the  child  depends  upon  the  domicile 
of  the  mother  at  the  time,  and  not  on 
her  legal  place  of  settlement;  and  if 
the  mother  continued  to  reside  in  the 
same  county  until  the  birth  of  her 
child,  which  took  place  more  than 
twelve  months  after  her  residence  in 
the  county  began,  the  full  jurisdic- 
tion of  the  case  will  be  in  that  county. 
State  v.  Hales,  65  N.  Car.  244. 

Bemoval  of  Mother  from  County  for 
Purpose  of  Confinement. — Where  an  un- 
married woman  became  pregnant,  but 
prior  to  her  confinement,  and  for  that 
purpose,  was  removed  to  the  "  Home 
of  the  Friendless  "  in  another  county, 
and  the  child  was  born  there,  a  pros- 
ecution for  bastardy  may  be  main- 
tained in  the  county  where  she  be- 
came pregnant,  upon  her  return  there, 
in  the  absence  of  proof  that  she  had 
permanently  abandoned  that  county 
as  her  residence.  Ingram  v.  State,  24 
Neb.  33.  See  also  State  v.  Roberts, 
ID  Ired.  (N.  Car.)  350. 

Action  Commenced  in  County  in  which 
Mother  and  Child  Keside. — In  Alaryland 
it  was  decided  that  the  aflSdavit  of  the 
mother,  the  foundation  of  bastardy 
proceedings,  may  properly  be  made 
in  the  county  in  which  she  and  the 
child  reside,  and  be  transmitted  to  the 
county  in  which  the  supposed  father 
resides;  and  a  magistrate  of  the  latter 
county  may  recognize  him  to  appear 
before  the  county  court  thereof,  at  its 
next  session,  to  answer  the  charge. 
Root  V.  State,  10  Gill  &  J.  (Md.)  374. 

1.  Williams  v.  State,  67  Ga.  187; 
Davis  V.  State,  58  Ga.  173. 

Wisconsin. — Where  a  bastard    child 
was  begotten  in  Wisconsin,   and  the 
3  Encyc.  PI.  &  Pr.— 18.  2 


mother  went  to  Illinois  and  resided  in 
that  state  at  the  birth  of  the  child, 
and  continued  to  reside  there  until  the 
child  was  two  years  old,  when  she  re- 
turned to  Wisconsin,  it  was  held  that 
she  might  commence  proceedings  of 
bastardy  against  the  putative  father, 
and  that  it  was  immaterial  where  the 
child  was  born.  Duffies  v.  State,  7 
Wis.  672. 

Kansas. — A  prosecution  for  bastardy 
may  be  brought  in  any  county  or  be- 
fore any  justice  of  the  peace  of  the 
state;  and  the  warrant  issued  by  a 
justice  thereon  may  go  to  and  be 
served  in  any  part  of  the  state  where 
the  defendant  may  be  found.  In  re 
Lee,  41  Kan.  318. 

Massachusetts. — In  Com.  v.  Cole,  5 
Mass.  517,  Parsons,  C.J.,  says  that 
prosecutions  for  bastardy  have  usual- 
ly been  brought  in  the  county  where 
the  child  was  born,  and  the  case  may 
generally  be  tried  there  with  most 
convenience;  but  the  statute  not  hav- 
ing made  the  proceeding,  and  there 
having  been  no  decisions  upon  the 
point,  he  gave  no  opinion.  See  also 
Dennett  v.  Kneeland,  6  Me.  460. 

Kentucky— C/^//rt'  Born  Without  the 
State. — In  an  early  Kentucky  case  it 
was  held  that  where  a  bastard  child 
is  born  out  of  the  comrrionwealth  no 
court  in  it  has  jurisdiction.  Tanner  z/. 
Allen,  Litt.  Sel.  Cas.  (Ky.)  25. 

2.  Williams  v.  State,  29  Ala.  9; 
Jackson  v.  S^tate,  29  Ark.  62;  Hawes 
V.  Gustin,  2  Allen  (Mass.)  402;  Mc- 
Fadden  v.  Bubier,  66  Me.  270;  Side- 
linger  V.  Bucklin,  64  Me.  371. 

New  Jersey. — It  is  only  on  appeal 
that  the  sessions  have  jurisdiction. 
State  V.  Overseer  of  Poor,  24  N.  J.  L. 
535- 

Maine. — After  the  passage  of  the  act 
establishing  a  municipal  court  in  Port- 
land, and  before  the  Rev.  Stat,  were 
in  force,  a  justice  of  the  peace  had  no 
jurisdiction  over  bastardy  complaints 
where  both  parties  lived  in  Portland, 
nor  had  he  authority  to  require  a 
bond.  A  bond,  therefore,  taken  by 
direction  of  a  justice  of  the  peace  in 
that  place,  during  that  time,  under 
that  act,  is  void  if  the  parties  lived 
there.    Robinson  v.  Swett,  26  Me. 378. 
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yet  in  some  states  such  jurisdiction  is  not  confined  to  justices  of 
the  peace.* 

5.  Requisites  of  Complaint. — The  complaint  is  usually  required  to 
be  in  writing,*  signed  and  sworn  to  by  the  complainant ;  *  and  where 


Maryland. — The  proceeding  against 
the  putative  father,  prescribed  by  the 
Act  of  Assembly,  is  a  peculiar  one,  by 
the  terms  of  which  act  jurisdiction  is 
vested  in  a  single  magistrate,  whose 
judgment,  in  the  discretion  of  the 
party  charged,  may  be  reviewed  by  a 
jury  in  the  county  court.  Root  v. 
State,  lo  Gill  &  J.  (Md.)  374. 

Georgia.  —  Jurisdiction  to  proceed 
against  the  father  of  a  bastard  child  is 
not  conferred  upon  a  justice's  court 
presided  over  by  two  justices  of  the 
peace,  but  is  vested  in  a  temporary 
court  consisting  of  one  justice  only. 
Renew  v.  State,  79  Ga.  162. 

Disqualification  of  Justice  for  Interest. 
— The  minute  interest  which  the  jus- 
tices of  municipal  and  police  courts  of 
a  city  have  in  a  prosecution  for  bas- 
tardy does  not  disqualify  them  from 
taking  cognizance  thereof  where  there 
is  no  other  court  within  the  city  which 
has  jurisdiction  in  such  cases.  Hill 
V.  Wells,  6  Pick.  (Mass.)  105. 

A  justice  of  the  peace  living  in  the 
town  interested  may,  upon  complaint 
of  selectmen,  founded  on  the  Statute 
of  Bastardy,  recognize  the  accused  to 
the  county  court.  Davis  v.  Salisbury, 
I  Day  (Conn.)  278. 

Complainant  a  Pauper  of  the  County, 
— A  justice  of  the  peace  for  a  county 
has  jurisdiction  to  try  a  bastardy  com- 
plaint where  the  complainant  is  a 
county  pauper  in  such  county,  the  in- 
terest of  the  magistrate  in  such  cases 
being  minute  and  remote.  M.  J.  J.  v. 
J.  C.  B.,  47  N.  H.  362. 

1.  Mayors  of  Incorporated  Villages. — 
The  Ohio  Act  of  1S78  (75  O.  L.,  212,  c. 
5.  §  i;  Rev.  Stat.,  §  1744)  confers  on 
the  mayors  of  incorporated  villages 
jurisdiction  concurrent  with  that  of 
justices  of  the  peace.  Miller  v.  Oeh- 
ler,  36  Ohio  St.  624. 

Police  Court. — Under  Michigan  Pub. 
Acts,  1885,  ^  10,  No.  161,  the  po- 
lice court  of  Detroit  has  author- 
ity to  examine  a  person  on  a  charge 
of  bastardy,  and  to  bind  him  over  to 
the  Circuit  Court  for  trial.  People  v. 
Kaminsky,  73  Mich.  637. 

Police  courts  in  Massachusetts  have 
been  held  to  have  cognizance  of  bas- 
tardy complaints.     Hill   v.    Wells,   6 


Pick.  (Mass.)  105  (Stat.  1785,  c.  66,  § 
2);  Woodman  v.  Jarvis,  12  Gray  (Mass.) 
igo  (Stat.  1857,  c.  300);  Southward  v. 
Kimball,  5  Allen  (Mass.)  301  (Gen. 
Stat.,  c.  116);  Richardson  v.  Burleigh, 
3  Allen  (Mass.-)  479. 

County  Judge.  —  By  Kentucky  Rev. 
Stat.,  c.  6,  §  2,  a  judge  of  the  county 
court  may  entertain  the  complaint. 
Com.  V.  Hazlerigg,  18  B.  Mon.  (Ky.) 
30. 

Nebraska — County  Judge. — Under  the 
Comp.  Stat,  of  1887  the  county  judge 
has  jurisdiction.  Ingram  v.  State,  24 
Neb.  33. 

2.  State  V.  Simons,  30  Vt.  620; 
Robie  V.  McNiece,  7  Vt.  419;  Graves 
V.  Adams,  8  Vt.  130;  Bingham  v. 
Marcy,  32  Vt.  279;  Ohio  v.  Smith, 
Tappan  (Ohio)  175;  Maynard  v. 
People,  135  111.  416;  Mann  v.  Com.,  6 
Munf.  (Va.)  452.  But  compare  State 
V.  Overseer  of  Poor,  24  N.  J.  L.  533; 
Smith  V.  Hayden,  6  Cush.  (Mass.)  iii; 
Curran  v.  People,  35  111.  App.  275; 
Jones  V.  People,  53  111.  366. 

A  complaint  for  bastardy  need  not 
have  a  minute  thereon  by  the  magis- 
trate of  the  true  day,  month,  and  year 
when  the  complaint  was  exhibited. 
Spears  v.  Forrest,  15  Vt.  435. 

3.  Graves  v.  Adams,  8  Vt.  130; 
Bingham  v.  Marcy,  32  Vt.  279;  May- 
nard V.  People,  135  111.  416. 

Who  may  Administer  Oath. — The  com- 
plaint may  be  sworn  to  before  a  no- 
tary public.  Sample  v.  State,  53  Ind. 
28. 

Sufficiency  of  Jurat. — Where  the  com- 
plaint shows  in  the  body  thereof  that 
it  has  been  taken  on  oath  before  the 
proper  justice,  it  is  not  necessary  that 
the  words  "before  me"  be  contained 
in  the  jurat.  Cross  7).  People,  10 
Mich.  24. 

Complaint  Supported  by  Oath  of  One 
Selectman. — In  a  suit  by  the  town  for 
the  maintenance  of  a  bastard  child  it 
is  sufficient  if  the  complaint  be  sup- 
ported by  the  oath  of  one  of  three  or 
more  selectmen.  Chaplin  v.  Harts- 
hornc,  6  Conn.  41. 

Want  of  Signature— Curing  Defect  by 
Verdict. — The  complaint  not  being 
signed  by  the  complainant  at  the  bot- 
tom, if  objected  to  in  proper  time,  is 
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tlie  statute  limits  the  right  to  prosecute  to  single  women,  the  com- 
plaint should  contain  an  averment  that  the  mother  is  unmarried.* 
It  should  further  show  that  the  mother  is  pregnant  with  a  child 
which  by  law  will  be  deemed  a  bastard,  or  that  such  a  child  has 
been  actually  delivered,  and  it  must  charge  some  person  with  be- 
ing the  father  of  such  child.* 


good  cause  for  quashing  the  proceed- 
ings; but  after  verdict  this  omission 
cannot  be  regarded  as  one  of  sub- 
stance.    Ramo  V.  Wilson,  24  Vt.  517. 

1.  Maynard  v.  People,  135  111.  416; 
Andrew  G.  v.  Catharine  A.,  16  Fla. 
830;  C.  T.  V.  State.  21  Fla.  171;  De- 
vinney  v.  State,  Wright  (Ohio)  564. 

Becital  by  Magistrate  Insufficient. — 
The  recital  by  the  magistrate  is  not 
sufficient.     E.  D.  P.   v.  State,  18  Fla. 

175- 

Sufficient  Allegation  of  Singleness. — In 
an  information  for  bastardy  the  re- 
cital in  the  caption  that  the  relator  is 
a  single  woman  is  sufficient.  Austin 
V.  Pickett,  9  Ala.  102. 

Fact  of  Singleness  Presumed. — It  is 
not  necessary  that  the  affidavit  in  a 
bastardy  proceeding  should  show  affir- 
matively that  the  mother  is  a  single 
woman;  that  fact  will  be  presumed. 
State  V.  Peeples,  108  N.  Car.  768; 
Robie  V.  McNiece,  7  Vt.  419. 

Allegation  of  Singleness  Prior  to  De- 
livery.— An  affidavit  made  by  the  com- 
plainant in  a  case  of  bastardy  alleging 
that  she  is  a  single  woman,  has  been 
delivered  of  a  child  which  by  law  is 
held  a  bastard,  and  that  the  person 
charged  is  the  father,  is  sufficient  un- 
der the  statute  to  authorize  the  issu- 
ing of  the  process  provided  thereby. 
It  is  not  necessary  to  allege  that  she 
was  a  single  woman  prior  to  such  de- 
livery; that  is  a  matter  of  proof  upon 
the  trial.  Wm.  H.  T.  v.  State,  18 
Fla.  883.  Nor  is  it  necessary  that  the 
complaint  should  state  that  the  com- 
plaining female  and  the  defendant 
were  not  married  at  the  time  the  child 
was  alleged  to  have  been  begotten,  nor 
at  the  time  the  complaint  was  made. 
Zweifel  v.  State,  27  Wis.  396. 

Presumption  of  Sufficiency  of  Com- 
plaint from  Recitals  in  Bond. — Where 
it  was  objected,  on  error,  that  it  did 
not  appear  that  the  complaint  was 
made  by  the  mother  of  the  child, 
it  was  held  that  a  recital,  in  the 
bond  given  by  the  defendant  for  his 
appearance,  that  complaint  had  been 
made  by  a  certain  person  that  she  had 


been  delivered,  etc.,  was  an  admission 
that  the  complaint  was  made  by  the 
mother,  and  supplied  the  omission  of 
the  complaint  from  the  record,  and 
gave  the  court  jurisdiction  in  that  re- 
gard. And  where  the  bond  recited 
that  the  complaint  was  made  by  a  cer- 
tain person,  "  an  unmarried  woman," 
such  recital  was  held  to  be  an  admis- 
sion that  the  mother  of  the  child  was 
unmarried.  Cook  v.  People,  51  111. 
144. 

2.  Maynard  v.  People,  135  111.  416; 
Graves  v.  Adams,  8  Vt.  130;  Foster  v. 
Beaty,  i  Me.  304. 

Sufficiency  of  Complaint. — A  paper 
entitled  the  "voluntary  complaint, 
examination,  and  accusation "  of  a 
certain  woman,  alleging  that  she  was 
pregnant  with  child,  and  charging  a 
man  with  being  the  father  of  said 
child,  and  stating  where  and  when 
the  child  was  begotten,  was  held  to 
be  a  sufficient  complaint,  examina- 
tion, and  accusation.  Gallary  v.  Hol- 
land, 15  Gray  (Mass.)  50. 

Failure  to  Follow  Statute. — A  com- 
plaint by  a  woman  that  she  is 
single,  and  that  on  a  certain  day 
she  was  delivered  of  a  child,  of 
which  a  named  person  is  the  father, 
was  held  defective  in  not  stating 
that  the  child  would  "by  law  be 
deemed  and  held  a  bastard,"  or  stat- 
ing the  equivalent  thereof,  as  required 
by  statute,  this  being  an  essential  in- 
gredient of  the  offense.  Ex  p.  Hays, 
25  Fla.  279. 

Necessity  of  Reference  to  Statute.  — 
That  the  complaint  alleged  the  pro- 
ceedings to  be  under  a  statute  which 
was  in  fact  repealed  does  not  make 
the  complaint  bad,  when  it  would  have 
been  good  without  any  reference. 
Blood  V.  Morrill,  17  Vt.  598. 

Failure  to  Show  Probable  Cause. — A 
bastardy  complaint  as  follows:  "The 
complaint  of  N.  B.  in  said  court,  an 
unmarried  woman,  made  before  A.  B., 
one  of  the  justices,  etc.,  under  oath, 
who  says  that  she  is  now  pregnant 
with  a  child,  and  that  said  child  is 
likely  to  be  born  a  bastard,  and  that 
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The  Eesidence  of  the  mother  within  the  county  in  which  the  pro- 
ceedings are  instituted,  where  such  residence  is  not  essential  to 
the  jurisdiction  of  the  justice  or  court  before  whom  the  proceed- 
ings are  brought,  need  not  be  set  out  in  the  complaint.* 

Time  and  Place  of  Begetting  Child. — Usually  an  allegation  of  the  time 
when  the  child  was  begotten  is  necessary ;  *  but  such  time,  it 
seems,  need  not  be  alleged  with  absolute  precision.'     Likewise 


F.  M.,  etc.,  is  the  father  of  such 
child,"  and  signed  and  sworn  to,  is 
insufficient  to  justify  the  issuance  of  a 
warrant.  All  that  part  of  the  complaint 
which  precedes  the  words  "  who  says  " 
is  a  mere  recital,  and  forms  no  part  of 
that  sworn  to,  and  the  complaint  does 
not  show  probable  cause  for  the  arrest 
of  any  one.  Maynard  v.  People,  135 
III.  430. 

Setting  up  Nature  of  Proceedings. — 
The  complaint  will  be  held  sufficient 
if  it  informs  the  defendant  of  the  nat- 
ure of  the  cause  of  action,  and  is  so 
explicit  that  a  judgment  thereon  could 
be  used  as  a  bar  to  another  suit  for  the 
same  cause.  De  Priest  v.  State,  68 
Ind.  569. 

Complaint  in  Name  of  Relatrix. — In 
a  prosecution  for  bastardy,  docketed 
in  the  name  of  the  state,  on  the  rela- 
tion of  the  prosecutrix,  against  the 
defendant,  the  complaint  ran  in  the 
name  of  the  relatrix,  instead  of  in  the 
name  of  the  state  on  her  relation. 
Held,  on  demurrer,  that  the  complaint 
was  not  insufficient  on  that  account. 
Kinder  v.  State,  68  Ind.  454;  Kinder  v. 
State,  70  Ind.  284;  Dibble  v.  State,  48 
Ind.  470. 

Necessity  of  Alleging  that  Child  is 
Alive. — The  complaint  need  not  con- 
tain an  allegation  that  the  child  was 
born  in  the  county  where  the  com- 
plaint is  made,  or  that  it  is  alive. 
State  V.  Allen,  4  Blackf.  (Ind.)  270. 

It  is  sufficient  if  the  complaint  states 
all  the  facts  which  the  statute  {Minne- 
sota Gen.  Stat.,  1878,  c.  17,  §  i)  seems 
to  contemplate  as  necessary;  and  an 
allegation  therein  that  the  child  "  is  a 
bastard  "  implies  that  it  is  alive  at  the 
time  of  making  the  complaint.  State 
V,  Snure,  29  Minn.  132. 

Sex  of  Child. — It  is  not  material  that 
the  complaint  should  show  the  sex  of 
tlie  child,  and  a  judgment  in  an  action 
for  bastardy  will  not  be  reversed  for 
such  failure.  Richmond  v.  State,  19 
Wis.  307. 

No  Complaint  Distinct  from  Mother's 
Accusation   Bequired. — In   a  complaint 

2 


under  the  statute  to  compel  the  sup- 
port of  a  bastard  child  by  its  father  no 
complaint  distinct  from  the  accusation 
by  and  examination  of  the  mother  in 
writing  under  oath  is  required.  And 
where  such  accusation  and  examina- 
tion appear,  preceded  by  a  formal  com- 
plaint made  by  another  person,  this 
complaint  may  be  treated  as  surplus- 
age.    Cross  V.  People,  10  Mich.  24. 

1.  Zweifel  v.  State,  27  Wis.  396  ; 
Neff  V.  State,  3  Ind.  564;  State  v.  De- 
moss,  4  Ind.  189;  State  v.  Allen,  4 
Blackf.  (Ind.)  269;  Veeman  v.  State,  5 
Blackf.  (Ind.)  165;  State  v.  Gray,  8 
Blackf.  (Ind.)  274. 

2.  Littleton  v.  Perry,  50  N.  H.  29. 
But  see  Zweifel  v.  State,  27  Wis.  396. 

Where  the  complaint,  being  made 
after  delivery,  charges  the  date  of  the 
birth  of  the  child,  it  need  not  set  out 
the  time  when  the  child  was  begotten. 
Robb  V.  Hewitt,  39  Neb.  217. 

3.  It  is  a  sufficient  compliance  with  the 
statute  if  the  declaration  of  the  com- 
plainant alleges  that  the  child  was  be- 
gotten on  or  about  a  certain  day.  The 
certainty  required  in  criminal  matters 
is  not  necessary  in  bastardy  proceed- 
ings.    Beals  V.  Furbish,  39  Me.  469. 

Where  a  complaint  set  forth  that 
the  child  was  begotten  on  the  15th  day 
of  May  last,  and  was  not  dated,  but 
was  sworn  to  on  the  13th  day  of  Janu- 
ary, A.D.  1840,  the  court  held  that  the 
time  was  alleged  with  sufficient  pre- 
cision.    Marston  v.  Jenness,  12  N.  H. 

137- 

A  bastardy  complaint  made  on 
March  20,  1880,  setting  forth  the  ex- 
isting pregnancy  of  the  complainant, 
and  stating  that  it  arose  from  three 
acts  of  intercourse  had  September  15, 
October  i,  and  October  16,  was  held 
by  the  court  to  be  sufficient,  it  appear- 
ing also  that  the  child  was  born  June 
26,  1880.  Hamilton  v.  People,  46  Mich. 
i86. 

Failure  to  State  Year. — When  the 
complainant  in  a  prosecution  for  bas- 
tardy alleged  that  the  child  of  which 
she  was  then  pregnant  was  begotten 
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an  allegation  of  the  place  where  the  child  was  begotten  is  also 
usually  required,*  but  not  when  the  complaint  is  by  the  town.* 

Accusation  of  Defendant. — An  averment  that  the  mother  accused  the 
defendant  during  the  time  of  her  travail,  although  formerly  re- 
quired in  some  states,  is  not  now  necessary.' 

In  Proceedings  by  the  Town  the  complaint  must  show  by  fair  aver- 
ment the  neglect  or  refusal  of  the  mother  to  prosecute,*  but  it  need 
not  set  out  that  the  act  complained  of  was  contra  for 7iam  statuti,^ 
nor  the  liability  or  possible  liability  of  the  town  of  the  mother's 
residence  for  expenses  arising  from  the  child's  birth  or  support.® 

6.  Parties  to  Prosecution. — Ordinarily  the  proceedings  should  be 
conducted  in  the  name  of  the  state,''  and  in  territories  in  the 
name  of  the  United  States.*     The  mother  should  not  be  joined,® 


on  or  about  a  certain  day  in  April, 
without  stating  in  what  year,  this  was 
held  to  refer  to  the  April  preceding. 
Tillson  V.  Bowley,  8  Me.  163.  See 
also  Marston  v.  Jenness,  12  N.  H.  137. 

1.  Littleton  v.  Perry,  50  N.  H.  29. 
But  see  Zweifel  v.  State,  27  Wis.  396. 

When  Complaint  Gives  Date  of  Birth. — 
Where  the  complaint  is  made  after  the 
birth  of  the  child,  and  charges  the 
date  of  the  birth,  the  place  where  the 
child  was  begotten  need  not  be  al- 
leged.    Robb  V.  Hewitt,  39  Neb.  217. 

Sufficient  Allegation  of  Place. —  A 
declaration  in  a  bastardy  case  averred 
that  the  child  was  begotten  by  the  re- 
spondent "  at  the  shop  of  M.  M.  Rich- 
ards &  Co.,"  in  Waldo,  in  the  county 
of  Lincoln.  Held,  that  this  was  a 
sufficient  designation  of  the  place. 
Kaler  v.  Tufts,  81  Me.  63. 

2.  At  least  so  in  Netu  Hampshire. 
Warner  v.  Wheeler,  62  N.  H.  385;  Lit- 
tleton V.  Perry,  50  N.  H.  29. 

3.  Dennett  v.  Kneeland,  6  Me.  460; 
Reals  V.  Furbish,  39  Me.  469;  R.  R.  v. 
J.  M.,  3  N.  H.  135. 

Massachusetts. — Previous  to  i860  it 
was  held  that  a  complaint  of  bastardy 
must  allege  particularly  that  the  com- 
plainant in  the  time  of  her  travail  had 
accused  the  respondent  of  being  the 
father  of  the  child  of  which  she  was 
about  to  be  delivered,  and  that  she  had 
continued  constant  in  such  accusation; 
but  now  such  an  allegation  is  held  to 
be  unnecessary.  Bowers  v.  Wood, 
143  Mass.  182. 

4.  Overseer  of  Poor  v.  Yarrington, 
20  Vt.  473. 

Sufficiency  of  Complaint  Made  by  a 
Town. — When  the  complaint  by  the 
town  averred  that  the  mother  at  all 
times  neglected  and   had   omitted   to 


bring  forward  in  her  own  name  and 
prosecute  to  final  judgment  her  suit 
for  the  maintenance  of  the  child,  it 
was  held  that  this  was  a  sufficient 
averment  of  the  neglect  of  the  mother 
to  bring  forward  her  suit  for  mainte- 
nance, and  that  the  complaint  was  suf- 
ficient. Fuller  V.  Hampton,  5  Conn. 
416;  Chaplin  v.  Hartshorne,  6  Conn. 

43- 

Where  the  complaint,  in  a  suit  by 
the  town,  averred  that  the  child  was  a 
bastard;  that  the  mother  was  a  settled 
inhabitant  of  the  town;  that  she  had 
neglected  to  institute  any  suit;  that  no 
bond  had  been  given  to  indemnify  the 
town  for  the  support  of  the  child, 
which  is  a  settled  inhabitant  of  the 
town  and  likely  to  become  chargeable 
thereto — held,  that  the  complaint  was 
sufficient.  Hopkins  v.  Plainfield,  7 
Conn.   286. 

5.  Hopkins  v.  Plainfield,  7  Conn. 
286. 

6.  State  V.  Bowen,  14  R.  L  165. 

7.  Andrew  G.  v.  Catharine  A.,  16 
Fla.  830;  Woodkirk  v.  Williams,  i 
Blackf.  (Ind.)  no;  State  v.  Bradley,  i 
Blackf.  (Ind.)  83;  Dickerson  v.  Gray, 
2  Blackf.  (Ind.)  230. 

It  does  not  affect  the  regularity  of  a 
bastardy  proceeding  that  the  action 
was  entitled  or  described  as  the  case 
of  "Commonwealth  on  the  complaint 
of  S.  V.  H."  Smith  v.  Hayden,  6 
Cush.  (Mass.)  ni. 

8.  Stratton  v.  Shintaffter,  Morr. 
(Iowa)  421. 

9.  Joinder  of  Mother  with  State. — 
The  mother  of  the  child  is  no  proper 
party  to  a  bastardy  action,  and  should 
not  be  joined  with  the  state  in  the 
proceeding.  State  v.  Collins,  85  N. 
Car.  511. 
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though  usually  the  proceedings  should  be  entitled  on  her  com- 
plaint or  relation.* 

III.  Examination  of  Complainant  by  Magisteate.— Where  the 
examination  of  the  complainant  is  required  by  statute  to  be  taken 
as  preliminary  to  the  issue  of  the  warrant  for  the  arrest  of  the 
putative  father,  such  examination  must  be  under  oath,*  and 
attested  by  the  magistrate  who  takes  it ;  but  it  seems  it  need  not 
be  signed  by  the  complainant.' 

IV,  Waerant  for  Aekest. — The  justice  before  whom  proceed- 
ings are  instituted  is  authorized  to  issue  a  warrant  for  the  arrest 
of  the  person  accused  of  being  the  father  of  the  bastard  child ;  "^ 


1.  Stratton  v.  Shintaffter,  Morr. 
(Iowa)  421. 

OMo. —  A  bastardy  prosecution  is 
only  ^z^flji-criminal  and,  if  in  the  name 
of  the  state,  should  be  on  the  relation 
or  complaint  of  the  real  party;  but  it 
would  be  more  proper  to  carry  on  the 
suit  in  the  name  of  the  party  complain- 
ing.   Devinney  v.  State,  Wright  (Ohio) 

564. 

Nebraska. —  Proceedings  under  the 
Bastardy  Act  should  be  conducted  in 
the  name  of  the  real  party  in  interest; 
but  where  they  are  instituted  in  the 
name  of  the  state,  without  objection 
on  that  ground  until  after  judgment, 
this  will  be  a  waiver  of  the  objection. 
Cottrell  V.  State,  9  Neb.  125. 

Prosecution  by  Town  on  Mother's 
Abandonment. — A  suit  taken  up  and 
pursued  under  the  statute,  on  the 
mother's  failure  to  prosecute  a  suit 
she  has  commenced,  must  be  in  the 
name  of  the  town  liable  to  support  the 
child,  by  the  selectmen  as  the  agents 
of  that  town,  and  not  in  the  names  of 
the  persons  who  are  at  the  time  select- 
men. Hollister  v.  White,  2  Conn. 
338. 

2.  State  V.  Ledbetter,  4  Ired.  (N. 
Car.)  245. 

The  examination  of  the  mother  be- 
fore the  justices  of  the  peace  must 
appear  on  the  face  of  the  proceedings 
to  have  been  taken  within  three  years 
from  the  birth  of  the  child,  for  that  is 
a  requisite  of  statute;  otherwise  the 
proceedings  will  be  quashed  by  the 
county  court.  State  v.  Ledbetter,  4 
Ired.  (N.  Car.)  242. 

Complaint  and  Examination  Separate. 
— Under  the  Maine  Bastardy  Act  it 
was  held  that  it  is  not  necessary  that 
there  should  be  separate  papers  for 
the  complaint  and  the  examination. 
Woodward  v.  Shaw,  18  Me.  304. 

Befosal  of  Mother  to  be  Examined. — 


In  New  York  it  was  held  that  where 
the  mother  was  brought  before  two 
justices,  upon  a  complaint  by  the  over- 
seers of  the  poor,  to  testify  on  oath 
who  was  the  father  of  the  child,  and 
she  refused  to  be  sworn  and  examined 
as  to  the  putative  father,  the  justices 
may  commit  her  to  prison  for  such 
refusal.     Scott    v.     Ely,  4   Wend.  (N. 

Y.)555. 

Sufficiency  of  Examination. — At  a  trial 
in  the  Court  of  Common  Pleas  the 
justice  before  whom  the  proceedings 
were  instituted  identified  a  paper  en- 
titled "  The  voluntary  accusation  and 
examination  of  Harriet  F.  Sayles" 
as  the  complaint  sworn  to  before  him, 
and  testified  that  he  examined  the 
complainant.  On  cross-examination  he 
testified  "  that  the  paper  produced  was 
not  in  his  handwriting,  that  it  was  not 
written  in  his  presence,  and  he  was 
not  sure  whether  it  was  signed  in  his 
presence  or  not;  but  that  the  com- 
plainant and  her  father  either  signed 
it  in  his  presence  or  acknowledged 
their  signatures  to  him,  and  she  made 
oath  to  it  before  him;  and  that  he 
carefully  examined  the  plaintiff  ver- 
bally, but  not  in  writing,  except  as 
above  stated."  Held,  that  the  exami- 
nation was  sufficient;  the  magistrate 
having  examined  the  complainant  on 
oath  carefully  and  fully  to  all  the  ma- 
terial averments;  and  that  no  law 
required  that  the  result  of  the  exami- 
nation shall  be  committed  to  writing 
by  the  magistrate  or  by  any  one  in  his 
presence.  Sayles  v.  Fanning,  13  Gray 
(Mass.)  538. 

3.  But  the  more  usual  practice  is 
to  have  the  examination  signed, 
as  well  as  sworn  to.  Williams  v. 
Copeland,  5  Allen  (Mass.)  209;  State 
V.  Thompson,  4  Ired.  (N.  Car.)  484. 

4.  Britton  v.  State,  54  Ind.  535. 
Justice  to  Whom  Complaint  is  Made 
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and  it   is  usually  provided   that   it  may  go  to  and   be  served   in 
any  part   of   the   state   where   the   defendant   may    be    found,* 


shonld  Issne  Warrant. — The  same  jus- 
tice to  whom  the  complaint  is  made 
should  issue  thewarrant.  Sowhere  the 
complaint  was  made  before  a  justice  in 
VertHont,  and  the  warrant  was  issued 
by  a  justice  in  New  Hampshire,  it  was 
held  that  the  warrant  was  improperly 
issued  and  could  give  the  magistrate 
before  whom  it  was  returned  no  juris- 
diction of  the  case.  But  such  defect 
will  not  be  waived  by  the  defendant 
by  waiving  the  reading  of  the  com- 
plaint and  warrant  at  the  hearing  be- 
fore the  justice,  and  giving  bond  for 
his  appearance  at  the  trial  court,  if  he 
had  no  knowledge  of  the  defect,  and 
made  his  objection  as  soon  as  it  came 
to  his  knowledge.  Corey  v.  Sumner, 
52  N.  H.  479. 

Power  of  Justice  to  Issue  Warrant  of 
His  OwnMotion. — A  justice  of  the  peace 
has  no  jurisdiction  to  make  a  prelim- 
inary examination  or  to  issue  a  war- 
rant for  the  apprehension  of 'the  re- 
puted father  of  a  bastard  child,  of  his 
own  motion,  or  otherwise  than  upon 
the  application  of  those  who  are  au- 
thorized to  make  such  application. 
Sprague  v.  Eccleston,  i  Lans.  (N.  Y.) 

74- 

Effect  of  Warrant  Issued  upon  an  Un- 
authorized Application. — Where  a  jus- 
tice issued  a  warrant  against  the  puta- 
tive father  of  a  bastard  child,  on  the 
application  of  an  attorney  who  stated 
that  he  was  authorized  to  make  the 
complaint  in  behalf  of  the  overseers 
of  the  poor  of  the  town,  and  as  their 
attorney  requested  the  issuance  of  the 
warrant,  but  it  appeared  that  such  au- 
thority had  not  been  given  him,  the 
court  held  that  the  warrant  issued 
without  authority  because  not  issued 
on  the  complaint  of  the  overseers  of 
the  poor,  or  either  of  them,  and  that 
the  justice  acting  ministerially  was 
liable  to  an  action  for  false  imprison- 
ment at  the  suit  of  the  person  arrested 
on  the  warrant;  and  the  subsequent 
consent  of  one  of  the  overseers  that 
the  proceedings  might  go  on,  will  not 
deprive  the  party  of  his  action  for  the 
arrest  upon  the  warrant  irregularly 
issued.  Wallsworth  v.  M'CuUough, 
10  Johns.  (N.  Y.)  93. 

Second  Warrant. — Where  the  warrant 
issued  by  a  justice  of  the  peace  on  a 
complaint  of  bastardy  has  failed  of  its 


purpose  by  reason  of  the  termination 
of  the  term  of  office  of  the  sheriff  in 
whose  hands  it  was  placed,  and  such 
officer  neglected  to  deliver  the  warrant 
to  his  successor  in  office,  a  second  war- 
rant may  issue  on  the  original  com- 
plaint. If  there  was  any  irregularity 
in  the  issuance  of  the  second  warrant, 
it  would  be  waived  by  the  defendant 
pleading  to  the  complaint,  going  to 
trial  on  the  merits,  and  entering  into 
a  recognizance  to  appear  in  the  Circuit 
Court.     Baker  v.  Slate,  56  Wis.  568. 

If,  before  the  birth  of  the  child, 
upon  a  motion  to  quash  a  bastardy 
process  on  the  ground  that  the  mother 
is  a  woman  of  color,  the  proceedings 
are  quashed  by  the  court,  a  subse- 
quent warrant  charging  the  same  per- 
son with  being  the  father,  issued  after 
the  birth,  cannot  be  maintained.  Slate 
V.  Long,  9  Ired.  (N.  Car.)  488. 

Kentucky — Necessity  of  Filing  Moth- 
er's Statement  with  the  Warratit. — 
Rev.  Stat.,  §  2,  c.  6,  which  directs 
that  the  county  judge,  on  appli- 
cation for  a  warrant  in  a  bastardy 
case,  shall  examine  the  mother  under 
oath,  and  reduce  her  statement  to  writ- 
ing and  sign  it,  does  not  require  that 
such  statement  shall  be  filed  with  the 
warrant;  nor  is  it  necessary  for  the 
magistrate  to  report  the  warrant  t« 
the  county  court.  Com.  v.  Hazle- 
rigg,  iS  B.  Mon.  (Ky.)  30. 

Failure  to  Serve  Warrant  Issued  Be- 
fore Birth  until  Thereafter. — Where  the 
warrant  issued  before  the  birth  of  the 
child,  the  failure  to  get  service  until 
after  the  birth  does  not  vitiate  it.  The 
case  can  never  proceed  to  trial  until 
a  declaration  alleging  the  birth,  etc., 
has  been  filed,  and  the  respondent 
cannot  be  prejudiced  by  being  called 
to  answer  to  a  complaint  in  which  the 
alleged  time  of  conception  canaot  have 
been  predicated  upon  the  actual  date 
of  birth.  Luce  v.  Burbank,  56  Me. 
414. 

1.   In  re  Lee,  41  Kan.  318. 

By  Whom  Warrant  may  be  Served — 
Police  Officer. — Bastardy  proceedings 
are  so  far  criminal  that  the  warrant 
may  be  served  by  a  police  officer  au- 
thorized to  serve  warrants  in  crim- 
inal cases.  Castles  v.  Welch,  63  N.  H. 
369. 

Civil  Officer  of  County  where  the  War- 
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but    it    need    not   be   made    returnable    before  "  such    justice.* 

statement  of  Facts. — Such  warrant  need  not  contain  a  statement  or 

recital  of  facts  with  the  particularity  required  in  the  complaint.* 

Seal.— Nor  is  it  necessary  that  the  warrant  be  under  seal.* 

V.  Pkeliminaey  Heabixg. — By  the  statutes  of  some  states,  upon 

the  return  of  the  warrant  a  preliminary  hearing  is  had  before  the 

justice  or  justices,  and  the  complainant  is  examined  under  oath 

touching  the  charge  against  the  man  accused  of  being  the  father 

of  the  child.'*     This  examination  is  reduced  to  writing  by  the  ]\xs- 


rant  is  Issued. — On  a  bastardy  com- 
plaint a  justice  of  the  peace  has  no 
authority  to  issue  a  warrant  to  a  con- 
stable of  a  town  in  another  county  al- 
though the  respondent  resides  there, 
but  it  should  be  addressed  and  served 
by  a  civil  ofHcer  of  the  county  where 
the  warrant  is  issued.  Tilley  v.  Da- 
mon, II  Cush.  (Mass.)  247. 

1.  Hopkins  v.  Plainfield,  7  Conn. 
286;  Garlick  v.  Bartlett,  4  Allen 
(Mass.)  365. 

The  Massachusetts  Stat,  of  1859,  c. 
239,  §  I,  authorizing  the  warrant  in  a 
prosecution  under  the  Bastardy  Act  to 
be  made  returnable  before  the  justice 
who  issued  it,  or  before  any  other 
justice  in  the  same  count}'^  authorized 
to  issue  it,  applies  to  a  case  in  which 
the  complaint  was  made  before  its 
passage,  if  the  warrant  was  not  issued 
till  afterwards.  Williams  t/.  Copeland, 
5  Allen  (Mass.),  209. 

2.  State  V.  Klitzke,  46  Minn.  343. 

Time  when  Child  was  Born. — The  war- 
rant should  correctly  state  the  time  of 
the  birth  of  the  child,  when  complaint 
is  made  after  delivery.  Burnett  v. 
Com.,  4  T.  B.  Mon.  (Ky.)  106. 

Against  Form  of  Statate. — Nor  is  it 
necessary  that  the  warrant  conclude 
"against  the  form  of  the  statute," 
etc.  State  v.  Peeples,  108  N.  Car. 
768. 

Beciting  Jurisdictional  Facts. — A  jus- 
tice has  no  jurisdiction  unless  the 
woman  making  the  complaint  is  sin- 
gle and  is  pregnant  with,  or  has  been 
delivered  of,  a  bastard  child  in  the 
county  in  which  the  justice  acts;  but 
if  the  complaint  does  not  assert  these 
facts,  and  the  justice  is  satisfied  by 
other  evidence  of  their  existence,  he 
should  recite  their  existence  in  his 
warrant,  that  his  jurisdiction  may  ap- 
pear on  the  face  of  the  proceedings. 
"Williams  v.  State,  29  Ala.  9. 

Informality  of  Warrant. — Where  the 
mandate    of   a    warrant   issued    by  a 


justice  on  a  complaint  of  bastardy  was 
to  bring  the  accused  before  him,  "  to 
be  dealt  with  according  to  law,"  in- 
stead of  "  to  answer  such  complaint," 
the  court  held  that  such  informality 
was  unimportant,  and  did  not  deprive 
the  justice  of  jurisdiction.  Bookhout 
V.  State,  66  Wis.  415. 

3.  Millett  V.  Baker,  42  Barb.  (N. 
Y.)2i5. 

4.  Ohioz/.  Smith,  Tappan  (Ohio)  175; 
Penfield  v.  Norton,  i  Root  (Conn.)  345. 

Entry  by  Justice  of  a  Plea  for  Defend- 
ant.— On  the  refusal  of  the  accused  to 
plead  to  the  complaint  at  the  exami- 
nation before  the  justice,  the  justice 
entered  for  him  a  plea  of  not  guilty. 
Held,  that  though  such  plea  seems  to 
be  a  nullity  and  uncalled  for,  it  could 
not  prejudice  the  accused,  and  was  no 
ground  for  reversing  the  judgment. 
Bookhout  V.  State,  66  Wis.  415. 

Defendant's  Appearance  and  Giving  Se- 
curity for  Appearance. — Defects  in  pro- 
ceedings after  the  issue  of  a  warrant 
in  a  bastardy  process  are  cured  by  the 
subsequent  appearance  of  the  defend- 
ant before  the  justice  who  issued  the 
warrant,  and  there  giving  bond,  with- 
out objection,  for  his  appearance  at 
the  trial  court.  Collins  z/.  Conners,  15 
Gray  (Mass.)  49. 

Defect  in  Warrant. — A  defect  in  a 
bastardy  warrant  is  cured  by  the  ap- 
pearance of  the  defendant  before  the 
magistrate  and  pleading  to  the  merits, 
with  full  knowledge  of  the  alleged  de- 
fect and  with  full  opportunity  to  avail 
himself  of  the  objection.  Murphy  v. 
Crain,  59  N.  H.  244. 

Irregularity  of  Arrest. — When  there 
is  an  irregularity  in  the  service  6f  the 
warrant,  but  the  defendant  appears  be- 
fore the  justice  and,  without  objecting 
to  the  form  of  the  service,  becomes 
recognized  to  appear  before  the  coun- 
ty court  to  answer  the  complaint, 
the  objection  to  the  irregularity  of 
the  arrest  comes  too  late  when  made 
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tice  or  justices,  certified  by  him   or   them,  and   annexed   to  the 
transcript  of  the  proceedings.* 

VI.  Determination  of  Magistrate.— In  general  it  does  not  ap- 
pear to  be  necessary  that  the  justice  or  justices  before  whom  the 
prehminary  proceedings  are  had  should  make  a  formal  adjudica- 
tion that  there  is  probable  cause  to  believe  the  defendant  to  be 
the  father  of  the  bastard  child,  but  he  or  they  will  merely  bind 
the  accused  with  sufficient  security  in  case  there  is  good  cause  to 
believe  him  guilty.* 


for  the  first  time  in  the  trial  court;  it 
should  have  been  first  made  before 
the  justice.  Quow  v.  Conlin,  31  Vt. 
620. 

1.   Ohio  z/.  Smith,  Tappan  (Ohio)  175. 

Waiver  by  Defendant. — Where,  on  the 
day  set  for  the  hearing  before  the  jus- 
tice, the  relatrix  was  not  present,  but 
the  defendant,  with  his  attorney,  was 
present,  and  made  no  objection  to  the 
hearing  on  that  account,  and  made  no 
effort  to  procure  the  attendance  of  rela- 
trix so  that  her  examination  might  be 
taken  and  reduced  to  writing,  it  was 
held  that  he  had  waived  her  examina- 
tion; and  he  could  not  afterwards  be 
heard  to  complain  that  the  examina- 
tion was  not  yet  taken.  Unruh  v. 
State,  105  Ind.  117. 

Where  the  transcript  of  a  justice,  in 
a  proceeding  in  bastardy,  stated  that 
the  defendant  upon  his  arrest  and  ap- 
pearance "  waived  an  examination," 
it  was  held,  on  a  motion  by  the  de- 
fendant in  the  Circuit  Court  to  dis- 
miss the  action,  that  he  had  waived 
his  right  to  have  the  relatrix  exam- 
ined before  the  justice  and  the  reduc- 
tion to  writing  of  her  testimony,  as 
provided  by  statute;  and  in  such 
case  the  failure  of  the  justice  to  make 
such  an  examination  would  not  be 
ground  for  dismissal  in  the  Circuit 
Court.     Smith  v.  State,  67  Ind.  61. 

The  examination  of  the  complainant 
under  oath  by  the  justice  touching  her 
complaint,  which  examination  is  to  be 
reduced  to  writing,  may  be  waived  by 
the  defendant  without  prejudice  to 
his  defense;  but  where  such  examina- 
tion has  been  waived  and  the  defend- 
ant recognizes  to  appear  at  the  next 
term  of  the  District  Court,  he  cannot 
then  be  heard  to  question  the  jurisdic- 
tion of  the  District  Court  for  the  rea- 
son that  there  was  no  examination  of 
the  complainant  before  the  justice  of 
the  peace.  Strickler  v.  Grass,  32  Neb. 
811. 


Sufficiency  of  Proceedings. — If  the  de- 
fendant, being  arrested  upon  a  war- 
rant duly  issued,  is  brought  before  a 
police  court,  waives  an  examination, 
and  gives  a  bond  for  his  appearance 
before  the  Superior  Court,  there  is  no 
irregularity  in  such  proceedings  upon 
which  to  found  a  motion  to  dismiss 
the  complaint  in  the  Superior  Court. 
Hannan  v.  Doherty,  136  Mass.  567. 

2.  Rindskopf  v.  State,  34  Wis.  218. 
But   see   State  v.  Braun,  31  Wis.  600. 

Sufficiency  of  Adjudication — Finding 
that  the  Complaint  is  True. — Where  the 
complaint  charged  that  the  defendant 
was  the  father  of  the  child  of  which 
the  relatrix  had  been  delivered,  and 
the  justice  found  that  the  complaint 
was  true — held,  that  this  was  in  effect 
finding  that  the  defendant  was  the 
father  of  the  child.  Abshire  v.  State, 
52  Ind.  99. 

Finding  Defendant  Guilty. — Where 
the  defendant  appeared  before  the 
justice  and  pleaded  not  guilty,  and  the 
justice,  after  examination,  found  him 
guilty  and  bound  him  over  to  the 
county  court,  it  was  held  that  such 
finding,  as  it  included  probable  cause, 
authorized  the  binding  over,  and  the 
proceeding  was  not  on  that  account 
erroneous.  Hopkins  v.  Plainfield,  7 
Conn.  286. 

Judgment  Substantially  in  Words  of 
the  Statute. — Where  the  judgment  of  a 
justice  of  a  District  Court  substantially 
follows  the  words  of  the  statute  (Pub. 
Stat.  Mass.,  c.  85,  §  9)  it  is  sufficient, 
and  it  is  not  necessary  that  it  should 
appear  therein  "  that  there  was  good, 
sufficient,  or  probable  cause  "  to  be- 
lieve the  defendant  guilty  as  alleged 
in  the  complaint.  Fogarty  v.  Con- 
nell,  153  Mass.  371. 

Effect  of  Recognizance  on  Informal 
Adjudication. — Where  the  defendant 
was  recognized  by  the  justice  to  the 
Circuit  Court  to  answer  the  charge 
made  against  him,  but  a  formal  judg- 
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Vn.  Sectjeity  foe  Appeaeance— 1.  "When  Required. — In  some 
states  the  justice  to  whom  a  complaint  of  bastardy  is  made  is 
required,  in  case  there  is  probable  cause  to  believe  the  defendant 
to  be  the  father  of  the  bastard  child,  to  bind  the  accused  to  ap- 
pear for  trial  before  the  proper  tribunal;*  while  in  others  the 
binding  over  takes  place  upon  the  failure  or  refusal  of  the  defend- 
ant to  give  security  for  the  maintenance  of  the  child.*  A  justice 
may  also,  on  an  adjournment  of  the  proceedings  pending  before 
him,  require  the  defendant  to  enter  into  a  recognizance  for  his 
future  appearance.* 


ment  that  he  was  the  father  of  the 
child  was  not  entered  by  the  parties, 
it  was  held  that  the  informality  of  the 
judgment  was  of  no  consequence,  the 
binding  over  to  the  Circuit  Court  im- 
plying pretty  strongly  that  the  justice 
considered  the  defendant  guilty.  State 
V.  Barbour,  17  Ind.  526;  Smith  v. 
State,  67  Ind.  61. 

NececBity  of  Entry  of  Judgment  that 
Defendant  is  Father. — Upon  the  return 
of  a  warrant  for  bastardy,  issued  upon 
legal  affidavit,  the  justice  need  not  en- 
ter up  judgment  that  the  defendant  is 
the  reputed  father.  It  is  sufficient  if 
he  recognize  him  to  the  county  court 
for  its  action.  Under  the  Act  of  1741, 
c.  14,  the  law  adjudges  defendant  to 
be  the  father,  upon  the  facts  stated 
in  the  affidavit.  Irwin  v.  State,  8 
Humph.  (Tenn.)  14. 

1.   Rindskopf  v.  State,  34  Wis.  218. 

Bond  for  Appearance. — The  security 
to  be  taken  by  the  justice  for  the  ap- 
pearance of  the  defendant  in  the  trial 
court  should  be  a  bond,  and  not  a  re- 
cognizance. Johnson  v.  Randall,  7 
Mass.  340;  Merrill  v.  Prince,  7  Mass. 
396;  Mariner  v.  Dyer,  2  Me.  169. 

When  the  Accused  is  an  Infant. — An 
infant  accused,  on  a  complaint  before 
a  justice  of  the  peace,  may  be  required 
to  give  bond  with  sureties  to  appear 
and  answer  to  such  complaint  at  the 
next  Court  of  Common  Pleas,  and  to 
abide  the  order  of  the  court  thereon; 
and  his  infancy  is  no  defense,  either 
for  him  or  his  sureties,  to  an  action  on 
the  bond.  McCall  v.  Parker,  13  Met. 
(Mass.)  372. 

Effect  of  Failure  to  Take  Eecognizanee 
— Enforcement  of  Appearance. — Where  a 
justice  neglects  to  recognize  the  de- 
fendant to  appear  at  the  next  term  of 
the  Superior  Court,  but  returns  the 
warrant  and  examination  thereto,  a 
capias  is  the  proper  process  to  enforce 
the  defendant's  appearance,  and  he  is 


bound  to  answer  upon  its  return. 
State  V.  Green,  71  N.  Car.  172. 

Filing  Eecognizanee  in  Trial  Court. — 
It  was  early  held  in  Indiana  that  when 
a  justice  binds  a  person  in  a  recogni- 
zance to  the  Circuit  Court  in  a  bastar- 
dy process,  the  original  recognizance 
should  be  filed  by  the  justice  in  the 
Circuit  Court.  State  v.  Lewis,  4  Blackf. 
(Ind.)  20. 

When  Eecognizanee  should  be  Re- 
turned.— On  a  day,  which  was  the  first 
day  of  the  term  of  the  trial  court,  the 
defendant  was  recognized  to  appear 
at  the  "next  term"  of  said  court. 
Held,  that  the  recognizance  was  re- 
turnable to  the  next  term  of  said 
court,  and  not  to  the  then  present 
term.      Parian  v.  State,  19  Ind.  456. 

2.   Walker  v.  State,  5  Ga.  491. 

What  Amounts  to  a  Demand  and  Ee- 
fusal  of  Bond  for  Maintenance. — Where  a 
warrant  was  issued  against  the  puta- 
tive father  of  a  bastard,  and,  before 
the  justice,  he  waived  a  preliminary 
hearing  and  gave  bond  to  appear  at 
the  next  Superior  Court,  which  was 
allowed  by  the  justice,  such  facts, 
without  more,  do  not  amount  to  a  de- 
mand and  refusal  to  give  bonds  for 
the  maintenance  and  support  of  the 
child. 

If  such  demand  and  refusal  in  fact 
occurred,  the  defendant  cannot  relieve 
himself  by  offering  to  give  bond  in 
the  Superior  Court.  York  v.  State. 
68  Ga.  551.  See  also  Shiver  v.  State, 
23  Ga.  230. 

S.  New  Haven  v.  Rogers,  32  Conn. 
221. 

Where  a  statute  (Taylor's  Stat.,  740, 
§  2)  provided  that  the  examination 
might  be  adjourned  "from  time  to 
time  for  cause  shown,  not  exceeding 
ten  days  at  any  one  time,"  an  appli- 
cation, and  consent  by  the  defendant, 
for  an  adjournment  for  a  longer  pe- 
riod was  held  to  amount  to  a  waiver 
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2.  Form  and  Sufficiency. — The  form  of  security  prescribed  by 
statute  for  the  defendant's  appearance  should  be  substantially 
adhered  to.* 

Conditions. — In  some  states  the  condition  of  the  security  for  the 
accused's  appearance  may  be  to  abide  the  judgment  of  the  trial 
court,  as  well  as  to  appear.* 

3.  New  Security — when  Required. — The  defendant  may  be  re- 
quired by  the  trial  court  to  give  new  security  either  upon  a  con- 
tinuance  of  the   proceedings,^   surrender   of  principal  by   sure- 

on  his  part  of  the  provisions  of  the 
statute,  and  that  the  magistrate  be- 
fore whom  the  proceedings  were  pend- 
ing did  not  lose  jurisdiction  of  the 
cause  by  such  adjournment.  State  v. 
Homev,  44  Wis.  615. 

1.   Ohio  z/.  Smith,  Tappan  (Ohio)  175. 

To  Whom  Security  should  be  Taken — 
Alabama — To  the  Governor. — The  bond 
given  for  the  appearance  of  one 
charged  with  being  the  father  of  a 
bastard  child  should  be  made  payable 
to  the  governor.  Trawick  v.  Davis, 
4  Ala.  328;  Lake  v.  Governor,  2  Stew. 
(Ala.)  395;  Chaudron  v.  Fitzpatrick, 
19  Ala.  649. 

Kentucky — To  the  Commonwealth. — 
A  prosecution  for  bastardy  being  a 
criminal  case,  the  recognizance  should 
be  taken  to  and  in  the  name  of  the 
commonwealth.  Com.  v.  Porter,  i 
A.  K.  Marsh.  (Ky.)  44. 

New  Hampshire — To  the  State. — The 
recognizance  may  properly  be  taken 
payable  to  the  state.  Castles  v.  Welch, 
63  N.  H.  369. 

The  Territories— To  the  United  States. 
— The  recognizance  should  be  made 
payable  to  the  United  States,  and  not 
to  the  mother  of  the  child.  Stratton 
V.  Shintaffter,  Morr.  (Iowa)  421. 

Who  may  Enter  into — Third  Person. — 
In  Alabama  it  was  held  to  be  no  ob- 
jection to  a  recognizance  to  the  Circuit 
Court  that  it  was  entered  into  by  a 
third  person,  and  not  by  the  party 
himself.  State  v.  Lewis,  4  Blackf. 
(Ind.)  20. 

Sufficiency  of  Bond — Alabama. — The 
statutory  bond  required  by  the  justice 
before  whom  proceedings  are  insti- 
tuted is  only  intended  to  secure  the 
defendant's  appearance  in  court  to 
answer  the  charge,  and,  having  served 
its  purpose,  when  he  has  appeared 
he  cannot  then  be  heard  to  question 
its  sufficiency;  nor  is  the  bond  invalid 
because  it  does  not  particularly  de- 
scribe or  identify  the  case,  when  the 
affidavit  and  warrant  returned  with  it 


show  to  what  particular  case  it  applies. 
Hanna  v.  State,  60  Ala.  100. 

Irregularities — Duty  of  Accused.  —  If 
by  mistake  the  justice  in  a  bastardy 
process  takes  a  wrong  recognizance, 
or  fills  up  the  blanks  with  an  acknowl- 
edgment different  from  that  actually 
made  and  intended  by  the  parties,  it 
is  the  duty  of  the  putative  father, 
upon  discovering  the  mistake,  to  at 
once  take  the  proper  and  necessary 
proceeding  to  correct  it,  and  to  have 
the  proper  recognizance  substituted, 
that  the  case  may  be  tried  without 
delay.     Huyett  v.  Slick,  43  Md.  290. 

2.  Harris  v.  Thomas,  Kirby  (Conn.) 
268;  State  V.  Owens,  6  Blackf.  (Ind.) 
61.  But  see  Young  v.  Com.,  2  A.  K. 
Marsh.  (Ky.)  63,  where  it  was  held  that 
security  to  abide  the  judgment  of  the 
court  could  not  legally  be  demanded; 
to  appear  is  all  the  defendant  can  le- 
gally be  bound  to  do.  See  article 
Abiding  the  Event,  Vol.  I.,  p.  53. 

Effect  of  Conditions  to  Abide  Judgment 
of  Trial  Court. — A  bond  conditioned 
that  the  accused  shall  appear  and 
abide  the  order  of  the  court  obliges 
him  to  the  payment  of  such  money  as 
the  court  shall  order  for  the  mainte- 
nance of  the  child,  as  well  as  to  the  giv- 
ing of  a  new  bond  for  the  performance 
of  such  order.  Taylor  v.  Hughes,  3 
Me.  433. 

A  recognizance  taken  before  a  jus- 
tice of  the  peace  on  an  adjournment 
of  proceedings  may  be  not  only  to  ap- 
pear, but  to  abide  the  judgment  of  the 
court;  and  the  condition  to  abide  the 
judgment  is  not  satisfied  by  a  mere  ap- 
pearance of  the  defendant  at  an  ad- 
journed court;  but  he  must  appear  at 
all  times  fixed  by  future  adjourn- 
ments, and  whenever  required  by  the 
court.  New  Haven  v.  Rogers,  32 
Conn.  221. 

3.  Porter  v.  State,  23  Ohio  St.  320; 
State  V.  Castleberry,  23  Ala.  85;  Tra- 
wick V.  Davis,  4  Ala.  328. 

Effect    of  Failure    to   Take    New  Se- 
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ties,*  or  when  the  original  recognizance  becomes  insufficient.^ 
4.  Satisfaction  and  Discharge. — The  surrender  of  the  defendant 
into  court  before  final  judgment,  either  by  himself  or  by  his  sure- 
ties, is  a  satisfaction  and  discharge  of  the  security  for  appearance, 
and  releases  the  sureties  from  further  liabilities.' 

mons  V.  Adams,  15  Vt.  677;  State  v. 
Thompson,  3  Jones  (N.  Car.)  365. 

Surrender  by  Sureties. — Kentucky  Gen. 
Stat.,  c.  7,  provides  for  the  execu- 
tion of  two  bonds  in  bastardy  cases — 
one  for  the  appearance  of  the  accused, 
and  the  other  for  the  payments  of 
such  sums  as  may  be  adjudged  against 
him;  and  the  surrender  of  the  defend- 
ant to  the  court  by  the  sureties  in  the 
former  bond  is  a  satisfaction  of  that 
bond,  and  releases  the  sureties  from 
further  liabilities  thereon.  Runners. 
Com.,  78  Ky.  556;  overruling  Com.  v. 
Douglas,  II  Bush  (Ky.)  608. 

Necessity  of  Formal  Surrender. — In  a 
bastardy  case  the  liability  of  the  bail 
on  the  recognizance  taken  before  the 
justice  may  be  discharged  by  a  sur- 
render of  the  principal  at  the  term 
when  he  is  required  to  make  his  ap- 
pearance ;  but  the  mere  attendance  in 
court  by  the  principal  to  defend  the 
suit  is  not  sufficient  for  that  purpose  ; 
there  must  be  a  formal  surrender  of 
the  principal  into  court  and  an  exon- 
eration entered  upon  the  record  in 
discharge  of  the  bail.  Humphrey  v. 
Kasson,  26  Vt.  760;  Blood  v.  Morrill, 
17  Vt.  59S. 

Necessity  of  Surrender  before  Judg- 
ment.— But  unless  the  sureties  on  the 
bond  surrender  the  principal  in  court 
before  a  judgment  of  filiation  is  en- 
tered, they  are  not  discharged  by  the 
surrender.  Buett  v.  Murphy,  80  Me. 
358;  Carson  v.  Dunlap,  80  Me.  354; 
Doyen  v.  Leavitt,  76  Me.  247;  Garvin 
V.  Walsh,  54  Vt.  36S. 

Quashing  Recognizance  laadvertently. 
— Where  the  defendant  appears  by 
attorney  and  induces  the  court  er- 
roneously to  quash  a  recognizance  on 
the  day  of  appearance,  the  recog- 
nizance is  not  extinguished  ;  but  as 
the  defendant  could  not  afterwards 
literally  comply  therewith,  a  reason- 
able time  should  be  allowed  for  him 
to  appear  in  discharge  of  it  after  the 
reversal  of  the  judgment  quashing  it. 
Com.  V.  Thompson,  3  Litt.  (Ky.)  284. 

Compliance  with  Judgment  of  Court. — 
A  recognizance  conditioned  that  the 
defendant  appear  at  the  next  term  of 
the  District  Court  to  answer  the  com- 


cnrity. — In  a  prosecution  for  bastardy 
the  transcript  and  recognizance  were 
filed  at  the  term  of  court  to  which 
the  defendant  was  recognized  to  ap- 
pear; but  there  was  no  order  of  con- 
tinuance at  the  term  thereof,  and  an- 
other term  was  permitted  to  intervene 
without  any  order  of  continuance, 
and  at  the  third  term  the  recognizance 
was  forfeited,  the  case  tried,  and  a 
verdict  of  guilty  rendered  and  judg- 
ment pronounced  in  his  absence. 
Held,  that  there  being  no  continuance 
of  the  case  at  the  first  term,  and  the 
defendant  not  having  been  recognized 
to  appear  at  the  term  at  which  the  re- 
cognizance was  forfeited  and  judg- 
ment rendered  in  his  absence,  the  for- 
feiture, trial,  and  judgment  were  un- 
authorized and  void.  Grieve  v.  Frey- 
tag.  31  Ohio  St.  147. 

The  fact  that,  after  the  defendant 
has  been  recognized  by  a  justice  of  the 
peace  to  appear  in  the  Circuit  Court, 
the  case  is  there  continued  from  term 
to  term  without  a  new  bond  being  re- 
quired ,  does  not  release  defendant  from 
the  custody  of  the  law ;  and  the  further 
fact  that  he  voluntarily  appeared  and 
was  present  at  the  trial  does  not  af- 
fect the  jurisdiction  of  the  court  over 
him.  Holderman  v.  Thompson,  105 
Ind.  112. 

Necessity  of  Indorsement  of  Continu- 
ance of  Bond. — If  a  bond  taken  by  a 
justice  of  one  accused  of  being  the 
putative  father  of  a  bastard  child  was 
duly  rendered  to  the  next  Court  of 
Common  Pleas,  and  the  complaint  en- 
tered in  usual  form  on  the  clerk's 
docket,  and  at  the  same  term  the  de- 
fendant appeared,  but,  as  the  child 
was  not  then  born,  a  continuance  was 
entered  on  the  docket,  the  bond  is 
thereby  well  continued,  and  it  is  not 
necessary  that  the  continuance  should 
be  written  on  the  bond  itself.  Adams 
V.  Whiting,  12  Pick.  (Mass.)  196. 

1.  Hanlan's  Case,  iiQ  Mass.  59. 
See  also  M'Hugh,  Petitioner,  3  Cush. 
(Mass.)  452. 

2.  Oldham  v.  State,  5  Gill  (Md.) 
90. 

3.  Mather  v.  Clark,  2  Aik.  (Vt.) 
209;  Gray  v.  Fulsome,  7  Vt.  452;  Sim- 
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5.  Forfeiture. — The  security  given  by  the  defendant  for  his  ap- 
pearance in  court  to  answer  the  accusation  is  forfeited  by  his  non- 
appearance and  default,  without  judgment  of  filiation.*  See  article 
Bail  and  Recognizance,  ante. 

6.  Remedies  for  Breach  of  Conditions. — Though  the  ordinary  rem- 
edy to  recover  for  the  breach  of  conditions  contained  in  a 
recognizance  or  bond  to  secure  the  appearance  of  the  defendant 
in  a  bastardy  case  is  by  scire  facias,  an  action  of  debt  will  also 
lie;*  and  in  actions  on  such  securities  the  rules  governing  actions 
on  bonds  and  undertakings  generally  are  applicable.*  See  ar- 
ticles Bail  and  Recognizance  ;  Bonds. 


plaint,  and  not  depart  without  leave, 
and  abide  the  judgment  and  orders  of 
such  court,  is  not  satisfied  when  the 
defendant  appears  at  court  and  re- 
mains in  attendance  during  the  trial, 
but  requires  that  he  comply  with  and 
perform  the  judgment  that  may  be 
rendered  against  him.  Jackson  v. 
State,  30  Kan.  88. 

A  recognizance  given  under  Kansas 
Comp.  Laws,  c.  47,  §  5,  relative  to  ille- 
gitimate children,  requiring  defendant 
to  remain  and  abide  the  judgment  and 
orders  of  the  court,  is  fully  performed 
when,  after  a  verdict  of  guilty  and 
judgment,  and  an  order  of  commit- 
ment to  the  jail  on  the  failure  to  give 
bond,  he  is  taken  to  the  jail  and  con- 
fined there.  Wheeler  v.  State,  39  Kan. 
163. 

1.  Jordan  v.  Lovejoy,  20  Pick. 
(Mass.)  86;  Lake  v.  Governor,  2  Stew, 
(Ala.)  397. 

Setting  Aside  Forfeiture  on  Excuse 
for  Nonappearance.  —  Where  the  de- 
fendant's bond  has  been  forfeited  for 
nonappearance  the  judgment  should 
be  set  aside  if  the  defendant  shows  a 
reasonable  excuse  for  nonappearance 
on  the  day,  and  not  a  wilful  default. 
Riggen  v.  Com.,  3   Bush  (Ky.)  493. 

Right  to  Forfeiture  after  Discharge  of 
Accused. — After  the  Circuit  Court  has 
discharged  the  defendant  from  his 
recognizance  for  an  omission  in  the 
justice's  transcript  to  state  that  he 
had  failed  to  compensate  the  mother 
in  a  bastardy  proceeding,  it  is  too  late 
for  a  motion  on  the  part  of  the  state 
to  have  the  recognizance  forfeited. 
State  V.  Allen,  4  Blackf.  (Ind.)  269. 

Failure  to  Appear  According  to  Becog- 
nizance  Taken  on  Continuance. — Where 
a  party  was  arrested  and  brought  be- 
fore a  justice  of  the  peace,  and  ob- 
tained a  continuance  to  another  day 
for   trial,  and   entered    into  a  recog- 


nizance for  his  appearance,  but  failed 
to  appear — held,  that  the  justice  of  the 
peace  had  power  to  take  such  recogni- 
zance and  declare  it  forfeited  on  the 
principal  failing  to  appear  according 
to  the  condition  of  his  recognizance. 
People  V.  Green,  58  111.  236. 

2.  State  V.  Gassaway,  11  Humph. 
(Tenn.)  203. 

In  Whose  Name  Action  should  be  Pros- 
ecuted—C///^ — In  Name  of  the  State. — 
An  action  on  a  recognizance  taken  un- 
der the  fourth  section  of  the  Bastardy 
Act  of  April  13,  1873  (70  Ohio  L.,  iii), 
and  duly  forfeited,  must  be  brought 
in  the  name  of  the  state.  Clark  v. 
Petty,  29  Ohio  St.  452. 

New  York — In  Name  of  the  People. — 
Where  a  bond  given  for  the  appear- 
ance of  a  defendant,  upon  an  adjourn- 
ment of  proceedings  in  bastardy,  is  in 
the  name  of  the  people  as  obligees,  it 
may  be  prosecuted  in  their  name;  if 
not  prosecuted  by  the  proper  officer 
the  remedy  is  by  motion.  People  v. 
Clark,  21  Barb.  (N.  Y.)  214. 

Tennessee — hi  A^ameof  the  State. — In 
State  V.  Gassaway,  11  Humph.  (Tenn.) 
203,  the  suit  was  in  the  Circuit  Court 
in  the  name  of  the  state  for  the  use  of 
the  injured  female.  It  was  held  that 
the  recognizance  was  intended  to 
secure  the  appearance  of  the  accused  to 
answer  the  state's  charge  against  him ; 
and  the  recovery  thereupon,  if  effected, 
accrued  to  the  state,  and  the  institu- 
tion of  the  action  for  the  use  of  the 
injured  female  was  therefore  errone- 
ous.    She  had  no  right  to  sue. 

3.  Sufficiency  of  Declaration — Alleging 
Nonappearance  of  Accused.  —  In  an 
action  of  debt  upon  a  recognizance 
entered  into  in  the  Court  of  Common 
Pleas,  conditioned  that  the  respondent 
appear  at  a  future  time  and  not  depart 
without  leave  of  court,  but  abide  the 
order  of   the  court  in   the   premises, 
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VIII.  Amendment  of  Initiatoey  Proceedings.— In  those  states 
where  it  is  held  that  a  prosecution  under  bastardy  statutes  is  a 

make  any  order  on  the  complaint,  but 
that,  without  the  defendant's  consent, 
it  continued  the  complaint  to  the  next 
term — /le/c/,  that  the  plea  was  good. 
Dunbarton  v.  Palfrey,  27  N.  H.  171. 

Postponement  of  Hearing  without  Con- 
sent of  Sureties. — In  an  action  on  a 
bond  taken  for  the  appearance  of  the 
putative  father  the  sureties  pleaded 
that  their  principal  appeared  on  the 
day  specified  in  the  condition,  and 
that  the  sessions  made  an  order  with- 
out consent  of  the  sureties  postponing 
the  hearing  until  the  next  term,  by 
which  the  principal  was  permitted  to 
depart  the  said  court,  etc.  Held,  that 
such  plea  was  a  good  answdr  to  the 
action,  notwithstanding  the  declara- 
tion averred  that  the  postponement 
was  taken  on  motion  of  the  principal. 
People  V.  Greene,  5  Hill  (N.  Y.)  647. 

Release  of  Accused  by  Mother. — As 
between  themother  and  the  defendant, 
a  release  executed  by  her  will  be  a 
good  defense  to  a  suit  against  the 
sureties  on  the  recognizance,  and  will 
bar  any  further  claim  on  the  defendant 
arising  out  of  that  matter.  The  re- 
lease, however,  will  have  no  effect 
against  the  town  in  which  the  mother 
had  her  settlement  while  the  overseer 
of  the  poor  controls  the  prosecution  for 
the  benefit  of  the  town.  Humphrey  z'. 
Kasson,  26  Vt.  760;  Sherman  v.  John- 
son, 20  Vt.  567. 

Consistency  of  Defenses — Failure  to 
Kenew  Becognizance. — In  an  action  on 
a  recognizance  entered  into  before 
a  justice  of  the  peace,  an  answer  by 
the  surety  that  the  accused,  after 
judgment,  was  permitted  by  the  state 
to  go  at  large  is  not  inconsistent  with 
a  denial  that  the  recognizance  was 
renewed  as  to  the  surety  at  the  next 
term  after  it  was  entered  into,  the 
cause  having  then  been  continued. 
State  V.  Newton,  22  Wis.  536. 

Beplication  —  Avoidance  of  Plea  of 
Duress. — If  the  warrant  issued  by  the 
justice  of  the  peace  to  whom  the  com- 
plaint is  made  be  returned  before  an- 
other justice,  and  such  other  justice 
requires  the  party  accused  to  give 
bond  to  answer  before  the  Court  of 
Common  Pleas,  and  orders  him  to  be 
held  in  custody  till  such  bond  is  given, 
the  bond  will  be  void,  as  given  under 
duress,  as  against  both  the  principal 
and  the  surety.     In  an  action  on  such 


there  was  no  averment  in  the  declara- 
tion that  the  respondent,  being  called 
to  appear  according  to  the  tenor  of 
the  recognizance,  made  default,  and 
for  this  cause  the  declaration  was  held 
to  be  insufficient.  State  v.  Chesley,  4 
N.  H.  366. 

Averring  Observance  of  Statutory  Re- 
quirements.— A  declaration  in  debt,  on 
a  recognizance  taken  for  appearance 
on  a  continuance  before  the  justice, 
that  fails  to  aver  that  there  was  a  de- 
fault in  appearing  before  the  justice 
of  the  peace,  and  that  he  had  certified 
the  recognizance  with  the  record  of 
the  default  to  the  Circuit  Court  of  the 
county,  is  bad  on  general  demurrer, 
as  these  are  statutory  requirements 
essential  to  a  right  of  recovery.  People 
V.  Green,  58  III.  236. 

Defenses — Surrender — Failure  to  Spe- 
cify Time. — An  answer  of  a  surety,  in 
an  action  on  the  recognizance,  that  he 
took  the  accused  and  surrendered  him 
in  open  court  and  requested  a  release 
from  the  recognizance,  without  stat- 
ing whether  such  surrender  was  be- 
fore the  forfeiture  of  the  recognizance, 
or  before  final  judgment  in  the  bas- 
tardy suit,  or  that  the  recognizance 
was  canceled,  is  not  merely  defective 
in  form  but  insufficient  in  substance, 
and  hence  subject  to  demurrer.  Pro- 
seek  V.  State,  38  Ohio  St.  606. 

Pleading  Discharge  or  Performance. 
— Where  the  defendant  has  been  sur- 
rendered in  court  by  his  sureties 
on  the  recognizance  such  surrender 
should,  on  a  suit  on  the  recognizance 
against  them,  be  pleaded  as  matter  of 
discharge,  and  not  of  performance; 
but  if  pleaded  as  a  matter  of  perform- 
ance, and  no  objection  is  taken  by 
demurrer,  the  court  will  give  the  facts 
pleaded  their  legal  operation.  Gray 
V.  Fulsome,  7  Vt.  452. 

Where  the  bond  was  for  the  appear- 
ance of  the  defendant  at  the  next  term 
of  the  Court  of  Common  Pleas,  to 
answer  a  complaint  of  bastardy  and 
abide  the  order  of  the  court  thereon, 
and  on  a  suit  on  the  bond  the  defend- 
ant pleaded  that  the  respondent  in  the 
bastardy  case  did  appear  at  the  term 
of  court  specified  in  the  bond,  that  he 
answered  to  the  complaint,  and  was 
always  ready  during  the  term  to  abide 
any  order  of  the  court,  yet  the  court 
did  not  at  any  time  during  the  term 


286 


Abatement. 


BASTARD  Y. 


Abatement. 


civil  and  not  a  criminal  proceeding,  the  proceeding  is  within  the 
rules  allowing  amendments  in  civil  cases.  The  complaint,  being 
amendable  in  form  or  substance,  is  not  void,  however  defective  it 
may  be.*  Irregularities  may  be  remedied  and  defects  supplied,* 
and  generally  any  amendment  may  be  made  which  is  necessary  to 
prevent  injustice.^ 

IX.  Abatement. — Where  proceedings  in  bastardy  are  properly 
begun,  generally  they  do  not  abate  by  the  death  of  the  mother,* 
or  the  death  of  the  child,*  or  by  the  marriage  of  the  prosecutrix 


bond,  in  which  the  obligor  pleaded 
duress,  it  was  proved  that  the  obligor 
appeared  at  the  court  in  compliance 
with  the  bond,  but  did  not  plead  to 
the  complaint,  and  that  the  proceed- 
ings were  continued  because  the  child 
was  not  then  born.  It  was  held  that 
such  appearance  was  not  equivalent 
to  a  waiver  of  the  duress;  but  that  if 
it  were,  the  plaintiff  could  .not  take 
advantage  of  it  unless  it  was  set  forth 
in  her  replication,  as  avoiding  the  plea 
of  duress.  Fisher  v,  Shattuck,  17 
Pick.  (Mass.)  252. 

Amount  Recoverable. — In  case  of  the 
forfeiture  of  a  bond  conditioned  for 
the  appearance  of  the  putative  father, 
the  whole  penalty  is  to  be  recovered; 
but  where  the  bond  is  conditioned  to 
indemnify,  and  a  breach  happens  in 
the  condition,  the  breach  must  be  as- 
signed and  damages  assessed.  People 
V.  Tilton,  13  Wend.  (N.  Y.)  597. 

The  defendant  is  liable  to  an  action 
on  the  bond  for  failing  to  appear, 
although  no  conviction  against  him  is 
shown;  and  upon  such  action  it  is  not 
error  for  the  court  to  render  judgment 
without  a  jury  for  a  less  sum  than  the 
penalty  of  the  bond.  Lake  v.  Govern- 
or, 2  Stew.  (Ala.)  395. 

1.  Robie  V.  McNiece,  7  Vt.  419;  Lit- 
tleton V.  Perry,  50  N.  H.  29;  Fuller  v. 
Hampton,  5  Conn.  417;  Maynard  v. 
People,  135  111.  430.  See  article 
Amendments,  Vol.  I.,  p.  458. 

Affidavit. — The  affidavit  in  a  bas- 
tardy case  may  be  amended  in  the 
Superior  Court,  with  the  permission 
of  the  judge,  even  after  the  defects 
are  pointed  out  by  a  motion  to  dis- 
miss.    State  V.  Giles,  103  N.  Car.  391. 

Amendment  of  Complaint — Florida. — 
An  amendment  to  the  complaint,  by 
charging  on  oath  facts  not  sufficiently 
or  substantially  charged  before  the 
magistrate,  cannot  be  allowed  by  the 
Circuit  Court,  because  the  statute  does 
not  authorize  an  original  complaint  to 


be[  made  in  that  court,  and  such  an 
amendment  is  an  original  complaint. 
E.  D.  P.  V.  State,  18  Fla.  175. 

2.  On  the  trial  it  appeared  that  one 
of  the  two  examining  magistrates  had 
neglected  to  sign  the  examination, 
and  he  being  present  the  court  per- 
mitted him  to  add  his  signature. 
State  V.  Thomas,  5  Ired.  (N.  Car.)  366. 

3.  Ford  V.  Smith,  62  N.  H.  419. 

4.  People  V,  Smith,  17  111.  App.  597; 
People  V.  Nixon,  45  111.  353;  Colby  v. 
Storrs,  cited  m  3  N.  H.   141. 

Termont. — In  a  prosecution  for  bas- 
tardy under  the  statutes  of  Vermont 
the  right  of  action  does  not  survive 
the  death  of  the  mother,  and  the  suit 
may  be  dismissed  on  motion  therefor; 
nor  can  the  town  on  which  the  sup- 
port of  the  child  may  be  cast  maintain 
an  action  against  the  putative  father 
after  her  death.  Rollins  v.  Chalmers, 
49  Vt.  515- 

5.  Malson  v.  State,  75  Ind.  142; 
Hanisky  v.  Kennedy,  37  Neb.  618; 
Hinton  v.  Dickinson,  19  Ohio  St.  583; 
Jerdee  v.  State,  36  Wis.  170;  Smith  v. 
Lint,  37  Me.  546. 

Upon  the  death  of  the  child  pending 
a  proceeding  in  bastardy,  the  defend- 
ant has  no  right  to  demand  from  the 
court  a  dismissal  of  the  proceeding. 
The  death  of  the  child  pending  the 
proceeding  and  after  issue  joined 
would  be  proper  matter  for  a  plea  puis 
darrein  continuance.  Satterwhite  v. 
State,  32  Ala.  578. 

Necessity  of  Order  by  Court. — Where 
a  person  was  charged  with  being  the 
father  of  a  bastard  child,  and  gave 
bond  for  his  appearance  at  the  next 
term  of  the  court,  and  before  the 
next  term  of  the  court  the  child  died, 
held — that  it  was  error  in  the  court  to 
discharge  such  putative  father  upon 
payment  of  costs,  and  without  mak- 
ing any  order  or  requiring  him  to  give 
bond.  What  kind  of  order  should  be 
made  in  such  cases  is  in  the  discretion 
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with  a  man  other  than  the  defendant.*  In  some  states,  however, 
such  proceedings  abate  where  the  child  is  afterwards  born  dead,* 
or  where  the  respondent  dies  during  their  pendency  in  court  and 
before  trial.*  The  nonjoinder  of  the  husband,  where  he  is  required 
to  be  joined,  should  be  taken  advantage  of  by  plea  in  abatement ;  * 
but  the  failure  of  defendant  to  furnish  a  proper  bond  for  appear- 
ance supplies  no  ground  for  such  plea.*  It  seems  that  the  pend- 
ency of  another  proceeding  for  the  same  cause  is  no  ground  for 
abatement  of  an  examination  on  a  second  complaint.* 


of  the  court;  but  it  seems  that  there 
should  be  some  order  in  every  case. 
State  V.  Beatty,  66  N.  Car.  648. 

1.  Roth  V.  Jacobs,  21  Ohio  St.  646; 
Austin  V.  Pickett,  9  Ala.  102. 

Marriage  of  Complainant  with  Defend- 
ant.— Where  a  complaint  of  bastardy 
was  made  and  control  of  the  case 
assumed  by  the  overseer  of  the  poor, 
as  provided  by  statute,  the  intermar- 
riage of  the  complainant  and  defend- 
ant after  the  birth  of  the  child,  and 
before  trial,  was  held  to  terminate  the 
suit,  and  a  judgment  was  rendered  for 
the  defendant;  but  it  would  have  been 
more  regular  to  have  considered  the 
suit  as  abated  by  the  intermarriage 
of  the  parties.  Gordon  v.  Amidon, 
36  Vt.  735- 

2.  State  V.  Beatty,  61  Iowa  307  ; 
Hauskins  v.  People,  82  111.  196. 

Child  Stillborn. — In  Illinois  the  pro- 
ceedings in  a  bastardy  case  are  not 
abated  by  the  death  of  the  child  before 
verdict;  but  in  case  the  prosecution 
was  commenced  before  the  birth  of  the 
child,  and  it  should  not  be  born  alive, 
the  action  would  then  abate,  and  no 
judgment  could  be  rendered  against 
the  defendant  except  it  might  be  for 
costs.      Hauskins  z/.  People,  82  111.  ig6. 

In  Iowa  the  same  doctrine  has  been 
announced,  except  that  judgment  is 
not  even  allowed  for  costs.  State  v. 
Beatty,  61  Iowa  307. 

Indiana. — Where,  under  the  statutes 
of  Indiana,  a  prosecution  is  com- 
menced before  the  birth  of  the  child, 
its  subsequent  death,  whether  in  utero 
or  after  birth,  will  not  abate  the  ac- 
tion. Robinson  v.  State.  128  Ind.  397, 
distinguishing  Canfield  v.  State,  56  Ind. 
168.      See  also  Evans  v.  State,  58  Ind. 

587. 

3.  McKenzie  v.  Lombard,  85  Me. 
224. 

But  \r\ Indiana,  if  the  putative  father 
dies  before  or  after  the  action  is  com- 
menced, the  right  of  action  survives 


and  may  be  prosecuted  against  his 
personal  representatives.  State  v. 
Williams,  8  Ind.  191;  State  v.  Han, 
23  Ind.  539. 

4.  Parker  v.  Way,  15  N.  H.  50. 

5.  Hopkinsz/. Plainfield,  7  Conn.  286. 

6.  A  defendant,  being  brought  be- 
fore a  justice  upon  a  charge  of  bas- 
tardy, filed  a  plea  in  abatement  alleg- 
ing, in  substance,  that  he  was  at  the 
time  of  his  arrest  under  recognizance 
to  appear  before  the  Circuit  Court  upon 
another  charge  for  the  same  cause, 
made  before  the  same  magistrate,  and 
that  the  same  was  still  pending.  The 
justice  disregarded  the  plea  and 
committed  the  defendant  upon  his  fail- 
ing to  comply  with  the  justice's  order  to 
file  a  recognizance  for  his  appearance 
at  the  Circuit  Court.  Upon  certiorari 
the  Supreme  Court  held  that  the  pro- 
ceedings of  the  justice  were  regular, 
and  that  the  pendency  of  prior  bastardy 
proceedings  on  complaint  of  the  same 
complainant,  and  for  the  same  cause, 
was  no  bar  to  an  examination  on  a 
second  complaint.  People  v.  Hamil- 
ton, 95  Mich.  210. 

What  is  a  Fending  Suit. — A  bastardy 
complaint  made  before  a  police  court 
five  years  ago,  on  which  no  proceed- 
ings have  been  had  subsequent  to  the 
issuing  of  the  warrant,  and  which  has 
not  been  continued  or  brought  forward 
on  the  docket,  cannot  be  deemed  to  be 
a  pending  suit  in  any  such  sense  as  to 
operate  in  abatement  of  a  new  com- 
plaint, Meredith  v.  Wall,  14  Allen 
(Mass.)  155.  See  article  Another 
Suit  Pending,  Vol.  I.,  p.  750. 

When  Plea  should  be  Presented. — A 
plea  in  abatement  alleging  the  pend- 
ency of  prior  proceedings  for  the  same 
cause  is  not  admissible  if  made  after 
the  defendant  has  made  his  defense 
before  the  justice,  and  has  recognized 
to  appear  in  the  Circuit  Court  and 
answer  to  the  complaint.  People  v. 
Smith,  65  Mich.  i. 
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X.  Justice's  Return  to  Trial  Court — 1.  Time  of  Filing. — The 
omission  of  the  justice  to  return  the  proceedings  to  the  trial  court 
within  the  time  fixed  by  statute  will  not  deprive  the  court  of 
jurisdiction  ;  *  if  the  return  is  filed  at  any  time  before  trial  it  is 
sufificient.* 

2.  Requisites  and  SuflELciency. — The  papers  required  to  be  returned 
are  generally  designated  in  the  statutes  regulating  these  proceed- 
ings,' and  should  be  suflficient  to  confer  jurisdiction  on  the  trial 
court ;  *  but  the  record   need  not  show  mere  matters  of  proof 


1.  Hoff  V.  Fisher,  26  Ohio  St.  7. 

2.  An  attested  copy  of  the  record  of 
the  proceedings  before  the  justice 
who  heard  the  case  and  ordered  the 
defendant  to  give  bond  may  be  filed 
in  the  Superior  Court  at  any  time  be- 
fore the  trial  therein.  Hawes  v.  Gus- 
tin,  2  Allen  (Mass.)  402. 

Where,  upon  appeal  by  the  state  to 
the  Circuit  Court,  the  justice's  tran- 
script has  not  been  filed  in  such  court 
by  the  justice  ten  days  prior  to  the 
commencement  of  the  term,  neither 
party  can  be  forced  into  trial  at  such 
term;  and  an  order  continuing  the 
prosecution  until  the  next  term,  even 
though  objected  to  by  the  defendant, 
is   proper.     Galvin   v.   State,  56   Ind. 

51- 

3.  Indiana. — A  statute  which  provides 
for  the  transmission  to  the  trial  court 
of  the  papers  and  a  transcript  of  the 
judgment,  and  that  the  mother's  tes- 
timony be  returned  with  the  other 
papers,  requires  a  transcript  of  the 
proceedings  and  judgment  of  the  jus- 
tice in  the  case;  but  as  to  the  testi- 
mony of  the  mother — which  must  be 
reduced  to  writing — and  other  papers, 
the  originals  must  be  returned.  Mob- 
ley  V.  State,  83  Ind.  92. 

Illinois. — In  bastardy  cases  no  tran- 
script of  any  proceeding  before  the 
justice  is  required  to  be  filed;  only  the 
warrant  for  the  arrest  of  the  defend- 
ant, and  the  bond  for  his  appearance 
given  by  him.  Curran  v.  People,  35 
111.  App.  275. 

Maryland. — None  of  the  proceedings 
before  a  justice  need  be  returned  ex- 
cept the  recognizance.  Norwood  v. 
State,  45  Md.  72. 

Effect  of  Recitals  in  Warrant  Retarned. 
— Although  the  statute  (Alabama 
Code,  §  3801)  only  requires  the  jus- 
tice to  return  to  the  Circuit  Court,  by 
the  first  day  of  the  term  to  which  the 
defendant  is  bound  to  appear,  the 
bond  and  complaint,  yet  the  warrant 


also  may  be  returned  when  it  recites 
the  existence  of  the  facts  on  which 
the  jurisdiction  of  the  justice  depends, 
and  is  expressly  referred  to  in  the 
bond;  and  if  it  is  returned,  its  recitals 
are  then  suflBcient  to  sustain  the  juris- 
diction of  the  court.  Williams  v. 
State,  29  Ala.  9. 

4.  Wilson  V.  Pike  County  Judge,  18 
Ala.  757. 

As  that  the  child  was  born  in  the 
county  in  which  the  proceeding  was 
instituted,  Edmonds  v.  State,  5 
Humph.  (Tenn.)94;  or  that  the  bas- 
tard is  likely  to  become  a  county 
charge.  State  v.  Jameson,  3  Heisk. 
(Tenn.)  108;  Edmonds  v.  State,  5 
Humph.  (Tenn.)  94.  But  it  is  not  nec- 
essary that  the  record  should  show 
that  the  mother  of  the  child  was  a 
single  woman.  State  v.  Allison,  Phil. 
(N.  Car.)  346. 

A  record  of  the  proceedings  before 
the  justice,  stating  that  "after  due 
and  full  examination  it  is  considered 
*  *  *  that  he  [defendant]  is  guilty  of 
the  offense  charged  against  him,"  suf- 
ficiently shows  an  adjudication  that 
defendant  was  the  father  of  the  child. 
Murphy   v.    Spence,    9    Gray   (Mass.) 

399- 

Copy  of  the  Charge. — In  the  absence 
of  any  statutory  requirement  the 
transcript  of  the  proceedings  before  a 
justice  of  the  peace  need  not  contain  a 
copy  of  the  charge.  Mobley  v.  State, 
83  Ind.  92. 

Failure  of  Record  to  Show  Proceedings 
before  Justice. — The  objection  that  the 
record  does  not  show  the  proceedings 
before  the  magistrate  required  by  law 
cannot,  since  the  Maryland  Act  of  1852, 
c.  63,  which  does  not  permit  the  arrest 
of  judgment  for  any  matter  which  is  a 
ground  of  demurrer,  be  availed  of  by 
motion  in  arrest,  because,  if  valid,  it 
could  have  been  taken  advantage  of 
by  demurrer.  State  v.  Phelps,  9  Md. 
21. 


3  Encyc.  PI.  &  Pr. — 19. 
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before  the  justice.*     Irregularities  or  discrepancies  not  affecting 
the  substance  of  the  proceeding  will  be  disregarded.* 

3.  Amendment  and  Substitution. — The  return  may  be  amended 
to  conform  to  the  facts,'  and  where  it  is  lost  from  the  files  a 
new  return  may  be  substituted,*  or  evidence  of  its  contents  given 
at  the  trial*  But  where  a  statute  requires  the  return  of  the 
originals  there  can  be  no  substitution  of  copies,®  unless  their  use 


1.  Norwood  V.  State,  45  Md.  68. 
Failure  of  Defendant  to  Compensate  the 

Mother. — A  transcript  of  the  justice 
which  does  not  set  out  that  the  de- 
fendant failed  to  compensate  the 
mother  is  not  defective  in  that  particu- 
lar, since  it  will  be  presumed  in  favor 
of  the  proceeding  that  the  defendant 
did  not  compensate  the  mother  con- 
formably to  the  statute.  State  v. 
Allen,  4  Blackf.  (Ind.)  269. 

Failure  of  Becord  to  Show  Birth  of 
Child  Alive — Alabama. — Under  the  Ala- 
bama statutes  the  omission  of  the  rec- 
ord to  show  to  the  trial  court  that  the 
child  was  born  alive  and  still  lives  is 
not  fatal,  where  the  statute  also  pro- 
vides that,  upon  a  suggestion  on  the 
record  that  the  child  was  not  born 
alive,  or,  having  been  born,  has  since 
died,  the  bond  of  the  defendant  be- 
comes void.  Trawick  v.  Davis,  4  Ala. 
328. 

Causes  for  Adjournment. — In  Wis- 
consin the  record  of  a  justice  re- 
turned to  the  municipal  court  show- 
ing that  the  examination  had  been 
adjourned  from  time  to  time  "upon 
cause  shown,"  need  not  state  the  spe- 
cific causes  for  granting  such  adjourn- 
ments.    Bookhout   V.    State,  66  Wis. 

415- 

2.  Case  not  Entitled  in  Docket. — The 
failure  of  a  transcript  of  the  justice's 
docket  to  show  that  the  proceeding 
was  formally  entitled  in  the  docket 
is  an  immaterial  irregularity.  State 
V.  Snure,  29  Minn.  132. 

Immaterial  Discrepancy. — A  discre- 
pancy in  the  record  between  the  com- 
plaint and  warrant  and  the  judgment, 
wherein  the  two  former  recite  that 
they  were  respectively  made  to  and 
issued  by  the  "  justice,"  and  the  latter 
states  that  the  complaint  was  made  to 
and  the  warrant  issued  by  the  "court," 
is  not  such  a  defect  as  will  deprive  the 
trial  court  of  jurisdiction.  Fogarty  v. 
Connell,  153  Mass.  369. 

3.  The  justice  before  whom  the 
prosecution  was  instituted  may  on 
the  trial  be  allowed  to  amend  the  rec- 


ord of  the  proceedings  upon  a  re- 
examination by  him  of  the  relatrix, 
then  present.  State  v.  Higgins,  72 
N.  Car.  226. 

Where  the  return  fails  to  show  that 
the  examination  took  place  within  the 
time  limited  by  statute,  the  trial  court, 
at  the  instance  of  the  state,  may  allow 
an  amendment  in  that  respect.  State 
V.  Ledbetter,  4  Ired.  (N.  Car.)  242. 

4.  Hoff  V.  Fisher,  26  Ohio  St.  7. 
Absence     of    Warrant    from     Papers 

Filed. — Where  there  is  a  mittimus 
showing  the  commitment  of  a  party 
upon  a  prosecution  for  bastardy,  and 
subsequently  a  petition  for  a  habeas 
corpus,  and  a  recognizance  executed 
in  due  form  by  the  reputed  father,  a 
motion  to  quash  the  proceedings 
before  the  justice  will  not  be  sus- 
tained by  the  county  court  on  the 
ground  that  there  is  no  warrant  in  the 
papers  showing  the  arrest,  where  all 
the  papers  recite  that  the  proceed- 
ings before  the  examining  magistrate 
were  regular.  The  warrant  might  be 
substituted  byanother  conforming  to  it 
as  nearly  as  practicable;  or,  if  it  was 
shown  that  no  warrant  ever  issued,  or 
that  its  production  was  necessary,  the 
court  might  protect  the  party  by  mak- 
ing a  suitable  order.  Berryman  v. 
Lawrence  County  Judge,  9  Ala.  455. 

5.  Where  the  clerk  of  a  police  court 
in  which  a  bastardy  complaint  is  made, 
instead  of  transmitting  to  the  trial 
court  certified  copies  of  the  complaint 
and  warrant,  as  required  by  statute, 
transm.its  the  originals,  and  they  are 
lost  from  the  files  of  the  court,  sec- 
ondary evidence  of  their  contents  is 
admissible  on  the  trial,  and  the  case 
may  be  tried  upon  the  supplement- 
al complaint.  Easdale  v.  Reynolds, 
143  Mass.  126. 

6.  A  statute  allowing  the  replace- 
ment on  the  files  of  a  lost  writ  or  dec- 
laration has  no  application  to  bastardy 
proceedings  so  as  to  allow  the  filing 
of  copies  of  a  complaint,  warrant,  and 
record  taken  from  the  recitals  in  the* 
recognizance,  in  the  place  of  the  lost 
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is  not  objected  to.* 

XL  Adjudication — 1.  Jurisdiction  to  Hear  and  Determine — a.  What 
Courts  have  Jurisdiction. — In  son:ie  states  original  jurisdic- 
tion to  hear  and  determine  cases  of  bastardy  is  conferred  on  a 
single  magistrate  ;*  in  others  the  statutes  require  the  association 
of  two  justices  to  try  such  cases  ;*  while  in  still  others  such  juris- 
diction is  vested  in  various  superior  courts.* 


originals.     Bingham  v.  Marcy,  32  Vt. 
279. 

1.  Where  the  statute  requires  the 
return  to  be  made  up  of  the  original 
papers  in  the  proceeding  the  use  of 
copies,  if  unobjected  to,  will  be  con- 
sidered as  authorized  by  the  court. 
Ramo  V.  Wilson,  24  Vt.  517. 

2.  Jackson  v.  State,  29  Ark.  62. 

3.  People .  V.  Dando,  20  Abb.  N. 
Cas.  (N.  Y.  C.  PI.)  245. 

In  New  Jersey  the  justice  to  whom 
the  complaint  is  made  has  no  power 
to  try  the  merits  of  the  charge,  and 
the  party  charged  as  the  putative 
father  can  only  litigate  the  case  when 
it  comes  up  before  the  court  of  two 
justices  for  an  order  of  filiation.  State 
V.  Overseer  of  Poor,  24  N.  J.  L.  533. 

Disqualification  of  Trial  Justice  for 
Interest. — The  mother  of  a  bastard 
child  is  a  party  to  the  proceedings 
taken  under  the  Bastardy  Act  for  in- 
demnifying the  township;  and  if  one 
of  the  justices  making  the  order  of 
affiliation  is  related  to  the  mother  of 
the  bastard,  the  proceedings  will  on 
certiorari  be  quashed.  State  v.  Over- 
seer of  Poor,  38  N.  J.  L.  200. 

Suhstitntion  of  Associate  Justice. — 
Where  on  the  day  and  at  the  place 
specified  in  the  condition  of  a  bond 
given  for  the  appearance  of  the  de- 
fendant, upon  adjournment  of  pro- 
ceedings in  bastardy,  another  justice 
was  associated  with  the  one  who 
issued  the  warrant,  instead  of  the 
justice  who  had  previously  acted  as 
associate  justice  in  taking  the  bond — 
the  latter  being  present  on  the  ad- 
journed day,  acting  as  counsel  for  the 
accused  and  consenting  to  the  substi- 
tution— it  was  held  that  the  consent 
was  binding  on  the  defendant,  and 
that  it  was  competent  for  him,  by  his 
counsel,  to  waive  all  objections  aris- 
ing from  the  substitution  of  justices, 
which  he  had  done  by  giving  such 
consent.  People  v.  Clark,  21  Barb. 
(N.  Y.)  214. 

Where  the  justice  who  is  first  called 
in  to  aid  the  justice  who  issued   the 


warrant  does  not  appear  on  an  ad- 
journed day,  another  may  be  substi- 
tuted by  the  consent  and  verbal  stipu- 
lations of  both  parties,  entered  in  the 
minutes  of  the  proceedings.  People 
V.  Barnett,  3  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  510. 

New  York — Association  of  Judge*  of 
Rochester  Municipal  Court. — Under  the 
provisions  of  the  charter  of  the  city 
of  Rochester  justices  of  the  municipal 
court  are  not  required,  in  bastardy 
proceedings,  to  be  associated  together 
until  the  commencement  of  the  exami- 
nation, and  up  to  that  time  the  judges 
may  alternate  in  the  conduct  of  the 
proceedings.  People  v.  Higgins,  77 
Hun  (N.  Y.)  103. 

How  Affected  by  Residence  of  Par- 
ties.— Two  justices  of  the  peace  of 
the  town  where  the  child  was  born 
may  make  an  order  of  filiation  and 
maintenance,  although  the  legal  set- 
tlement of  the  mother  be  elsewhere. 
Delavergne  v.  Noxon,  14  Johns.  (N. 
Y.)  333;  Wynkoop  v.  Overseers  of 
Poor,  3  Johns.  (N.  Y.)  15. 

Justice  a  Relation  of  Overseer  of 
Poor. — Where  an  overseer  of  the  poor 
commenced  and  conducted  proceed- 
ings in  bastardy  before  a  justice  of 
the  peace  who  was  his  son-in-law  and 
whose  wife  was  then  living,  and  this 
justice  associated  with  himself  an- 
other justice,  and,  for  neglect  to  com- 
ply with  the  order  of  filiation  made  by 
the  two  justices,  the  party  charged 
was  committed  to  jail,  the  court  held 
that  the  overseer  was  a  party  to  the 
proceedings  in  such  sense  that  they 
were  void,  and  the  justices  were  liable 
for  false  imprisonment.  Rivenburgh 
V.  Henness,  4  Lans.  (N.  Y.)  208. 

4.  Illinois. — By  the  Bastardy  Act  of 
1872  (Laws  of  1872,  199)  county  courts 
are  vested  with  full  power  and  juris- 
diction to  hear  and  determine  cases  of 
bastardy.  People  v.  Woodside,  72  111. 
407;  People  V.   Stevens,   19  111.   App. 

405- 

Indiana. — The  Act  of  March,  1853, 
conferred    upon    courts    of    common 
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d.  Requisites  to  Confer, — The  making  of  a  proper  com- 
plaint before  a  justice  of  the  proper  county,  and  the  holding  to 
trial  by  such  justice,  either  by  commitment  or  bond,  to  appear  in 


pleas  concurrent  jurisdiction  with  cir- 
cuit courts  in  prosecutions  for  bas- 
tardy.    Cunningham  v.  State,  35  Ind. 

373- 

Iowa. — See  State  v.  Cook,  31  Iowa 
519;  Montgomery  County  v.  Gorman, 
34  Iowa  442. 

Georgia — City  Court  of  Atlanta. — The 
act  creating  the  city  court  of  Atlanta 
(Acts  ^871-72,  p.  57)  gives  it  jurisdic- 
tion in  cases  of  misdemeanor,  and 
provides  that  the  accused  may  be  tried 
on  an  accusation;  and  the  Acts  of  1875, 
p.  40,  extend  the  jurisdiction  of  that 
court  over  the  county  of  Fulton. 
Therefore,  in  a  bastardy  case,  the  fail- 
ure to  give  security  to  maintain  and 
educate  the  child  as  provided  by  law 
was  a  misdemeanor,  and  could  be  tried 
under  an  accusation  in  that  court  with- 
out the  necessity  of  an  indictment. 
Darden  v.  State,  74  Ga.  842. 

Kentucky. — The  county  court  was 
early  held  to  have  jurisdiction  to  hear 
and  decide  all  cases  of  bastardy;  and 
such  cases  may  be  continued  and  a 
recognizance  taken  of  the  putative 
father  for  his  appearance  at  a  subse- 
quent term.  Davis  v.  Com.,  4  T.  B. 
Mon.  (Ky.)  114. 

Maryland. — In  Cushwa  v.  State,  20 
Md.  277,  it  was  held  that  the  jurisdic- 
tion conferred  on  the  Circuit  Court  by 
§  5,  art.  13  of  the  code  is  not  original, 
but  is  in  the  nature  of  a  review  of  the 
judgment  of  a  justice  of  the  peace,  be- 
fore whom  alone  the  proceeding  can 
originate  under  the  code. 

Massachusetts. — The  Superior  Court 
has  jurisdiction  of  a  prosecution  for 
bastardy,  although  the  proceedings 
preliminary  to  the  entry  of  the  case 
therein  appear  to  have  been  had  be- 
fore a  trial  justice,  and  the  copy  of 
them  is  attested  by  him  as  such,  if  no 
other  than  a  justice  of  the  peace  can 
be  a  trial  justice.  Maloney  v.  Piper, 
105  Mass.  233. 

Nebraska. — That  the  District  Court 
has  original  jurisdiction  over  bastardy 
causes,  see  Altschuler  v.  Algaza,  16 
Neb.  631. 

New  York. — In  an  early  case  it  was 
decided  that  the  general  sessions  of 
the  peace  had  no  power  to  make  an 
original  order  of  filiation  and  main- 
tenance in  a  prosecution  for  bastardy. 


Original  jurisdiction  was  given  to  the 
Sessions  in  England  by  the  statute  3 
Car.  I.,  c.  4;  but  that  statute  was 
never  enacted  here.  Van  Wagenen 
V.  Overseers  of  Poor,  10  Johns.  (N.Y.) 
56. 

North  Carolina — County  Court  of  Bun- 
combe. —  Notwithstanding  the  Act  of 
1844,  c.  12,  declares  that  there  shall  be 
no  jury  trials  in  the  county  court  of 
Buncombe,  yet  the  county  court  there 
still  retains  its  original  jurisdiction  in 
bastardy  cases;  and  if  the  defendant 
tenders  an  issue,  the  case  must  be  re- 
moved to  the  Superior  Court  by  certi- 
orari, that  the  issue  may  there  be  tried. 
State  V.  Sluder,  8  Ired.  (N.  Car.)  487. 

Superior  Court.  —  County  commis- 
sioners have  no  jurisdiction  of  bas- 
tardy proceedings,  and  justices  must 
recognize  defendants  in  such  cases  to 
appear  before  the  Superior  Court  of 
the  county.  State  v.  Waldrop,  63  N. 
Car.  507. 

South  Carolina. — See  State  v.  Glenn, 
14  S.  Car.  118;  State  v.  Moon,  15 
Rich.  (S.  Car.)  57. 

Tennessee.  —  Questions  of  filiation 
are  not  jury  causes,  and  by  the  third 
section  of  the  Act  of  1835,  c.  6,  are 
left  with  the  county  court;  while  there 
is  nothing  in  the  seventh  section  of 
the  act,  c.  5,  to  transfer  the  jurisdic- 
tion to  the  Circuit  Court.  Kirkpatrick 
V.  State,  Meigs  (Tenn.)  124. 

Wisconsin — Municipal  Court  of  Dane 
County. — Jurisdiction  to  hear  and  de- 
termine bastardy  cases  is  conferred 
upon  the  municipal  court  of  Dane 
county,  and  a  defendant  in  such  prose- 
cution may  properly  be  recognized 
by  the  justices  of  the  peace  to  appear 
in  that  court  for  trial,  and  that  court 
may  hear,  try,  and  determine  the  case. 
Bookhout  V.  State,  66  Wis.  421. 

Circuit  Court. — The  Circuit  Court 
had  jurisdiction  of  a  bastardy  case 
where  a  complaint  was  made  before  a 
justice  of  the  peace  of  the  same  county, 
and  the  defendant  was  arrested  and 
recognized  to  appear  at  the  next  term 
of  the  said  Circuit  Court  to  answer  the 
complaint,  although  the  complainant 
was,  at  the  birth  of  the  bastard  child 
and  at  the  commencement  of  the  ac- 
tion, a  resident  of  another  county  of 
the  state.     Owen  v.  State,  12  Wis.  559. 
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the  proper  court,  are  the  means  by  which  the  trial  court  obtains 
jurisdiction  to  try  the  cause;*  and  the  filing  of  the  transcript 
and  papers  in  the  clerk's  office  completes  the  jurisdiction.* 


1.  E.  D.  P.  V.  State,  i8  Fla.  175; 
Naugatuck  v.  Smith,  53  Conn.  523. 

In  proceedings  under  the  Alabama 
Bastardy  Act  the  Court  of  Probate  has 
but  a  limited  jurisdiction,  to  be  exer- 
cised in  a  special  manner;  and  this 
jurisdiction  attaches  when  a  party  is 
bound  to  appear  before  it,  at  its 
session  next  after  the  bond  is  taken, 
on  the  charge  of  being  the  father  of  a 
bastard  child;  but  it  has  no  power  to 
take  cognizance  and  proceed  ex  parte 
with  a  cause  brought  before  it  in  a 
different  manner.  Seah  v.  McCIana- 
han,  21  Ala.  345. 

Maryland — Necessity  of  Recognizance 
Being  Given  by  Defendant. — Upon  the 
discovery  of  the  father  of  a  bastard 
child  by  the  oath  of  the  mother  of  the 
child,  the  justice  enters  judgment 
against  the  father,  to  indemnify  the 
county  for  all  charges  for  the  main- 
tenance of  the  child;  and  if  the  al- 
leged father  feels  aggrieved  by  such 
judgment,  the  justice  is  required  to 
recognize  the  putative  father  to  the 
next  Circuit  Court  of  the  county. 
Such  proceeding  is  the  mode  by 
which  the  judgment  of  the  justice 
maybe  reviewed  by  the  Circuit  Court; 
and  the  jurisdiction  of  that  court  to 
take  cognizance  of  the  case  depends 
upon  the  defendant's  compliance  with 
the  law  in  giving  the  recognizance  to 
appear  at  the  next  Circuit  Court. 
Huyett  V.  Slick,  43  Md.  289. 

Necessity  of  Requiring  Recognizance. 
— Where  the  statute  requires  the  jus- 
tice to  recognize  the  defendant  to  the 
trial  court,  a  failure  to  take  the  recog- 
nizance deprives  the  trial  court  of 
jurisdiction.  Cushwa  z/.  State,  20  Md. 
277. 

Waiver  of  Examination  before  Justice 
by  Defendant. — Where  the  defendant 
waives  an  examination  before  the  jus- 
tice, enters  into  a  recognizance  to  ap- 
pear before  the  Circuit  Court  to  answer 
the  charge,  and  does  in  fact  appear 
and  go  to  trial  upon  the  issue,  the 
Circuit  Court  has  jurisdiction  to  try  the 
cause.  Rindskopf  v.  State,  34  Wis. 
224,  overruling  State  v.  Braun,  31  Wis. 
600,  so  far  as  it  appears  to  indicate  a 
contrary  doctrine. 

Settlement  Made  after  Commitment. — 
When  the  defendant  has  been  commit- 


ted or  held  to  bail  by  the  justice  to 
answer  the  complaint  in  the  Circuit 
Court,  the  jurisdiction  of  the  justice  is 
at  an  end,  and  the  jurisdiction  of  the 
proceedings  is  thenceforth  in  the  Cir- 
cuit Court;  hence  where,  after  the  de- 
fendant had  been  committed  to  answer 
in  the  Circuit  Court,  the  justice  gave 
an  order  for  his  release,  because  while 
in  jail  upon  the  commitment  a  settle- 
ment had  been  made  with  the  relatrix, 
it  was  held  that  such  order  by  the 
justice  was  lawless  and  unauthorized. 
Getzlaff  V.  Seliger,  43  Wis.  300. 

Mode  Whereby  Two  Justices  Acquire 
Jurisdiction. — The  jurisdiction  of  two 
justices  in  a  bastardy  case  is  acquired 
when  there  has  been  a  proper  appli- 
cation to  a  justice  of  the  peace  of  the 
proper  county;  when  he  has  ascer- 
tained the  father  of  the  bastard  by  an 
examination  of  the  mother,  and  from 
other  evidence,  if  offered;  when,  upon 
his  warrant,  the  person  so  ascertained 
to  be  the  father  has  been  arrested  and 
brought  before  him  in  custody,  or,  in 
case  of  defendant's  arrest  in  another 
county,  when  the  warrant  has  been 
returned  with  the  bond  required  by  the 
act,  and  when  such  justice  has  called 
to  his  aid  another  justice  of  the  peace 
of  the  same  county.  Tompkins  v. 
Schomp,  45  N.  J.  L.  491. 

2.  Cunningham  v.  State,  35  Ind. 
373- 

In  Nebraska  the  District  Court  ac- 
quires jurisdiction  by  the  filing  of  the 
transcript  of  the  proceedings  before  a 
justice  of  the  peace  based  on  a  proper 
complaint,  arrest  of  the  accused,  and 
issuance  of  an  order  requiring  him  to 
appear  before  the  District  Court  for 
trial.     Altschuler  v.  Algaza,   16  Neb. 

63. 

Effect  of  Beturning  and  Filing  Bond 
for  Appearance. — When  a  bond  has 
been  taken  by  the  justice,  conditioned 
for  the  defendant's  appearance  in 
court  to  answer  the  charges  as  re- 
quired by  statute,  and  the  bond  is  re- 
turned and  filed  in  the  court,  this  is 
sufficient  to  show  that  the  necessary 
preliminary  examination  was  had  be- 
fore the  justice,  and  confers  jurisdic- 
tion on  the  court  to  proceed  with  the 
case.     Hanna  v.  State,  60  Ala.  100. 

Failure  to  File   in   Court   of  Common 
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c.  Extent  of  Jurisdiction— Appearance  and  Service. — 
Generally  the  appearance  of  the  defendant  is  not  necessary  to  the 
jurisdiction  of  the  trial  court,  but  the  case  may  be  heard  and  de- 
cided in  his  absence.*  The  court  may,  however,  cause  the  arrest 
of  the  defendant  during  the  pendency  of  the  proceedings.* 


Pleas  Certified  Copy  of  Preliminary  Pro- 
ceedings.— The  omission  to  file  in  the 
Court  of  Common  Pleas  a  certified 
copy  of  the  preliminary  proceedings 
before  a  magistrate  does  not  divest 
that  court  of  jurisdiction,  and  is  no 
ground  for  dismissing  the  complaint 
if  the  complainant  offers  to  file  such 
copy  before  a  hearing.  Packard  v. 
Lawrence,  15  Gray  (Mass.)  483. 

1.  Naugatuck  v.  Smith,  53  Conn. 
523;  Baker  v.  State,  65  Wis.  50;  Tra- 
wick  V.  Davis,  4  Ala.  328;  Seals  v. 
McClanahan,  21  Ala.  345;  and  see 
Mariner  v.  Dyer,  2  Me.  165;  Connolly 
V.  Anderson,  112  Mass.  60;  Young  v. 
Makepeace,  103  Mass.  50. 

Being  Regarded  as  Civil  Actions,  the 
respondent  in  bastardy  proceedings 
need  not  be  arraigned,  but  may 
plead  by  attorney:  a  trial  and  judg- 
ment may  be  had  without  the  per- 
sonal attendance  of  the  respondent, 
or  a  judgment  may  be  rendered  on 
default.  Stokes  v.  Sanborn,  45  N.  H. 
274. 

Where  the  Defendant  Fails  to  Appear 
in  compliance  with  his  recognizance 
the  court  is  not  thereby  deprived  of 
its  jurisdiction,  but  may  give  relief  by 
trial  and  judgment  against  him,  and 
by  an  attachment  to  compel  per- 
formance of  the  judgment.  Chand- 
ler V.  Com.,  4  Mete.  (Ky.j  68. 

Trial  and  Proof. — In  an  early  Ken- 
tucky case  it  was  held  that  the  county 
court  has  no  power  to  render  judg- 
ment against  a  putative  father  with- 
out a  trial  and  proof;  nor  has  it  any 
right  to  order  execution,  or  even  an 
authorized  judgment  for  maintenance. 
Its  utmost  power  extends  no  further 
than  to  exact  a  bond,  with  security. 
Wilson  V.  Wilson,  i  Dana  (Ky.)  98. 

2.  Britton  v.  State,  54  Ind.  535; 
Melton  V.  State,  9  Ind.  452;  Walker  v. 
State,  6  Blackf.  (Ind.)  i. 

Under  Indiana  Rev.  Code,  1831,  if 
the  accused  cannot  be  taken,  the 
justice  may  proceed  with  the  trial  in 
his  absence.  If  the  order  of  the 
justice  rendered  against  the  absent 
defendant  be  not  complied  with,  the 
justice  must  certify  the  case  to  the 
Circuit  Court  for  final  determination. 


And  if  in  such  case  the  defendant  re- 
sides in  another  county,  the  process 
for  his  appearance  in  the  Circuit  Court 
may  be  directed  to  the  county  in  which 
he  resides.  Allen  v.  State,  4  Blackf. 
(Ind.)  123;  Hunter  v.  State,  6  Blackf. 
(Ind.)  384. 

Effect  of  Arrest  of  Defendant  after  Es- 
cape.— Where  the  defendant  had  been 
arrested  and  had  escaped,  the  justice  in 
his  absence  proceeded  with  the  trial, 
found  the  complaint  true,  and  ad- 
judged the  cause  to  be  certified  to  the 
Circuit  Court.  This  was  done;  and 
the  Circuit  Court,  without  any  notice 
to  or  appearance  by  the  defendant, 
tried  said  cause  and  rendered  judg- 
ment against  him.  Nearly  four  years 
thereafter,  upon  petition  of  the  rela- 
trix  setting  forth  these  facts,  the 
Circuit  Court  caused  the  arrest  of  the 
defendant,  tried  the  cause  anew,  and 
again  rendered  judgment  against  him. 
From  this  judgment  an  appeal  was 
taken  to  the  Supreme  Court,  assign- 
ing as  error  that  the  Circuit  Court  had 
no  jurisdiction,  because  the  petition  of 
complainant  showed  on  its  face  that 
the  proceedings  were  instituted  more 
than  two  years  after  the  birth  of  the 
child.  Held,  that  the  provision  of 
the  statute  that  no  prosecution  shall 
be  instituted  after  two  years  from  the 
birth  of  the  child  applied  to  the  insti- 
tution of  proceedings  before  the  jus- 
tice, and  not  to  such  proceedings  as 
might  be  necessary  to  arrest  a  defend- 
ant who  had  escaped  after  the  com- 
mencement of  the  suit.  Patterson  v. 
State,  91  Ind.  364. 

Arrest  of  Defendant  Two  Tears  after 
the  Case  had  been  Certified.— If  a  de- 
fendant in  a  prosecution  for  bastardy 
was  not  a  resident  of  nor  within  the 
state  at  the  time  the  action  was  com- 
menced, nor  present  at  the  hearing, 
and  did  not  come  into  the  state  until 
more  than  two  years  after  the  cause 
was  certified  to  the  Circuit  Court,  but 
was  afterwards  arrested  on  a  warrant 
of  such  court,  it  acquired  jurisdiction 
over  him  and  could  render  personal 
judgment  against  him.  Beckett  v. 
State   (Ind.,     1894),     37    N.    E.     Rep. 

.     30. 
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Notice  by  Publication. — But  where  the  defendant  has  never  been 
arrested,  or  in  custody,  notice  of  the  pendency  of  the  proceed- 
ings by  pubHcation  will  give  the  trial  court  no  jurisdiction  of  the 
defendant,  and  a  personal  judgment  cannot  be  rendered  against 
him  on  such  service.* 

d.  When  Cause  may  be  Heard. — In  some  states  it  has 
been  held  that  the  trial  court  has,  at  a  term  held  for  the  trans- 
action of  criminal  business,*  no  jurisdiction  of  a  prosecution 
for  the  maintenance  of  a  bastard  child  ;  while  in  other  states  it 
has  been  held  that  such  cases  may  properly  be  tried  at  criminal 
terms.* 

P.  Change  of  Venue. — The  practice  regarding  a  change  of 
venue  in  bastardy  proceedings  is  largely  governed  by  the  statutes 
of  the  different  states.    See  article  CHANGE  OF  VENUE.* 


1.  Moyer   v.    Bucks,    2    Ind.    App. 

571- 

A  few  cases  of  an  earlier  date  would 
seem  to  intimate  that  a  defendant 
might  be  properly  served  with  notice 
by  publication.  Melton  v.  State,  9 
Ind.  452;  Hunter  v.  State,  6  Blackf. 
(Ind.)  383- 

Service  by  Publication  on  Nonresident 
Defendant. — The  warrant  issued  for 
the  arrest  of  the  defendant  on  a  com- 
plaint of  bastardy  was  returned  "  not 
found,"  and  the  justice  thereupon 
heard  the  complaint  in  the  absence  of 
the  defendant,  and  decided  that  he 
was  the  father  of  the  bastard  child, 
and  certified  the  cause  to  the  Circuit 
Court.  There  an  affidavit  was  filed 
showing  that  the  defendant  was  a  non- 
resident of  the  state,  and  an  order  was 
obtained  directing  that  notice  by  pub- 
lication be  given  of  the  pendency  of 
the  suit.  Notice  was  published  in  a 
newspaper,  and  at  a  subsequent  term 
of  court  the  defendant  was  called  and 
defaulted,  and  judgment  was  rendered 
against  him.  Held,  by  the  Appel- 
late Court,  that  service  by  publica- 
tion gave  the  Circuit  Court  no  juris- 
diction of  defendant,  and  a  personal 
judgment  rendered  against  him  on 
such  service  was  void.  Beckett  v. 
State  (Ind.,  1892),  30  N.  E.  Rep.  (Ind.) 
536. 

2.  Maine. — Mahoney  v.  Crowley,  36 
Me.  486  ;  Smith  v.  Lint,  37  Me.  546. 

Illinois.  —  Bastardy  cases  may  be 
tried  indifferently  at  the  law  or  at  the 
probate  term  of  the  county  court. 
People  V.  Stevens,  19  111.  App.  405. 
See  Kelly  v.  People,  29  111.  287. 

Iowa — County  Court  to  Hear  Cause 
only  in    Term  Time. — .^;,complaint  of 


bastardy  should  be  heard  by  the 
county  court  only  at  a  regular  session 
of  the  court;  but  an  appearance  by  the 
defendant  and  a  trial  on  the  merits 
before  the  county  court  in  vacation  are 
a  waiver  of  objections  to  the  time  of 
such  trial.  Mills  County  f.  Hamaker, 
II  Iowa  206. 

3.  Massachusetts. — In  those  counties 
where  separate  terms  of  the  Court  of 
Common  Pleas  are  established  for  the 
transaction  of  civil  and  of  criminal 
business,  a  prosecution,  under  Rev. 
Stat. ,  c.  49,  relative  to  the  maintenance 
of  bastard  children,  belongs  properly 
to  the  criminal  term.  Hyde  z/.  Chapin, 
2  Cush.  (Mass.)  77;  Cummings  v. 
Hodgdon,  13  Met.  (Mass.)  246. 

It  is  no  ground  of  exception  that  in 
the  trial  of  a  bastardy  complaint  in 
the  Court  of  Common  Pleas,  at  a  term 
held  for  the  transaction  of  criminal 
business,  the  respondent  was  ordered 
to  file  a  written  plea;  that  he  was  not 
arraigned  and  asked  whether  he  was 
guilty  or  not  ;  that  the  jury  were  im- 
paneled and  sworn  as  in  ordinary 
criminal  cases  ;  or  that  the  verdict  was 
rendered  both  orally  and  in  writing. 
Smith  V.  Hayden,  6  Cush.  (Mass.)  iii. 

North  Carolina. — Bastardy  proceed- 
ings, since  the  Act  of  1879,  ^re  civil  in 
so  far  as  they  seek  to  hold  the  defend- 
ant liable  for  the  support  of  the  child; 
but  by  virtue  of  said  act  (Code,  §  35) 
they  are  criminal  in  their  nature 
as  regards  the  fine  directed  to  be  im- 
posed, and  are  therefore  triable  under 
Acts  1891,  c.  277,  with  criminal  cases, 
on  the  first  three  days  of  the  term. 
State  V.  Cagle,  114  N.  Car.  835. 

4.  Indiana — Right  of  State. — A  pros- 
ecution for   bastardy  is  a  civil  action 
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2.  Proceedings  in  Trial  Court — a.  Supplemental  Complaint. 
— In  some  states  the  usual  course  in  conducting  bastardy  pro- 
ceedings is  to  file  a  new  and  more  formal  complaint  in  the  trial 
court,*  reciting  the  proceedings  before  the  justice  and  alleging  all 
the  facts  essential  to  sustain  the  prosecution.^     The  complaint 


in  which  the  state,  as  a  party,  may 
have  a  change  of  venue  upon  a  proper 
showing.  Saint  v.  State,  63  Ind.  128. 
Right  of  Relatrix. — A  change  of 
venue  cannot  be  granted  on  an  appli- 
cation and  affidavit  therefor  by  and 
on  behalf  of  the  relatrix,  she  not  being 
a  party  to  such  action.    State  v.  Smith, 

55  Ind.  385. 

Kentucky. — Where  bastardy  proceed- 
ings are  pending  in  the  county  court, 
the  circuit  judge  may,  on  proper 
notice,  affidavit,  etc.,  grant  a  change 
of  venue  from  the  county  court  to  the 
Circuit  Court  of  the  same  county,  or  of 
the  nearest  county  to  which  no  valid 
objections  apply.  Riggen  v.  Com.,  3 
Bush  (Ky.)  493. 

Wisconsin. — Power  of  Circuit  Court 
to  Grant. — The  Circuit  Court  of  the 
county  in  which  a  complaint  under  the 
Bastardy  Act  is  made  has  no  power  to 
grant  a  change  of  venue;  and  if  a 
change  should  be  granted,  it  is  doubt- 
ful if  the  defendant  could  confer  ju- 
risdiction upon  the  Circuit  Court  of 
the  county  to  which  the  action  was 
improperly  removed,  by  consenting 
to  a  trial  in  that  court.     Baker  v.  State, 

56  Wis.  568. 

Power  of  Justice  to  Grant. — In  pro- 
ceedings under  the  Bastardy  Act  be- 
fore the  justice  of  the  peace  to  whom 
the  complaint  is  made,  such  justice 
only  acts  as  committing  magistrate  ; 
and  the  statutes  in  regard  to  change 
of  venue  in  cases  before  justices  of  the 
peace  do  not  apply  to  prosecutions  for 
bastardy.     Duffies  f.  State,  7  Wis.  672. 

1.  Rice  V.  Chapin,  10  Met.  (Mass.) 
5;  Kennedy  v.  Shea,  no  Mass.  152. 

Discretion  to  Allow  the  Filing  of  Sup- 
plemental Complaint. — When  a  copy  oi 
the  accusation,  warrant,  and  proceed- 
ings before  the  court  or  magistrate 
to  whom  the  bastardy  complaint  was 
made  is  filed  in  the  Superior  Court, 
that  court  then  has  jurisdiction  of  the 
action,  and  may  in  its  discretion  allow 
the  supplemental  and  more  formal 
complaint  to  be  filed  at  any  subse- 
quent term.  Reed  v.  Haskins,  116 
Mass.  198. 

Omission  of  Supplemental  Complaint. 
— A  bastardy  complaint  was  not  made 


to  the  District  Court  till  after  the  birth 
of  the  child,  but  it  contained  an  aver- 
ment of  every  fact  necessary  to  charge 
the  respondent.  At  the  trial  in  the 
Superior  Court  on  appeal  there  was  a 
verdict  of  guilty,  after  which  and  be- 
fore judgment  the  defendant  filed  a 
motion  in  arrest  of  judgment,  oiAhe 
ground  that  no  supplemental  com- 
plaint had  been  filed  and  that  the  trial 
without  one  was  error.  It  was  held 
that  there  was  no  occasion  to  require 
the  formality  of  a  new  complaint  to 
give  the  Superior  Court  jurisdiction  ; 
that  the  objection  was  not  seasonably 
taken,  and  the  omission  to  insist  upon 
the  objection  before  verdict  was  a 
waiver  of  it,  and  that  the  motion  was 
properly  overruled.  Lenahen  v.  Des- 
mond, 150  Mass.  292. 

New  Hampshire  and  Connecticut. — 
In  R.  R.  V.  J.  M..  3  N.  H.  135,  Rich- 
ardson, C.J.,  says  that  it  has  never 
been  the  practice  in  New  Hampshire 
to  file  a  new  complaint  after  the  birth 
of  the  child,  as  in  Massachusetts. 
That  such  is  the  practice  in  Connec- 
ticut see  Penfield  v.  Norton,  i  Root 
(Conn.)  345. 

2.  Rice  V.  Chapin,  10  Met.  (Mass.)  5; 
Jones    V.   Thompson,  8   Allen  (Mass.) 

334- 

Allegation  that  Mother  Accused  Befend- 
ant. — Formerly  it  was  necessary  that 
the  supplemental  complaint  or  dec- 
laration should  contain  an  averment 
not  only  that  the  mother  had  been  de- 
livered of  a  bastard  child  of  which  the 
defendant  was  the  father,  but  also 
that  she  had  accused  him  in  the  time 
of  her  travail,  and  had  continued  con- 
stant in  such  accusation.  Drowne  v. 
Stimpson,2  Mass.  444:  Rice  z/.  Chapin, 
10  Met.  (Mass.)  5;  Foster  v.  Beatty,  i 
Me.  304;  Loring  v.  O'Donnell,  12  Me. 
27. 

But  in  Massachusetts  by  later  statutes 
this  is  not  now  required.  Bowers  v. 
Wood,  143  Mass.  182. 

Sufficiency  of  Complaint. — A  supple- 
mentary complaint  set  forth  all  the 
former  proceedings  in  which  the  com- 
plainant alleged  that  the  respondent 
begot  her  with  child  at  S.,  on  or 
about  a  time^entioned.in  the  kitchen 
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need  not  be  sworn  to,  but  may  be  signed  by  complainant's  attor- 
ney.*    It  may  also  be  amended.* 

d.  Continuances. — Continuances  may  be  granted  by  the  trial 
court  from  term  to  term  upon  proper  application  therefor,  as  in 
other  cases.'     See  article  CONTINUANCES. 

c.  Pleadings. — In  bastardy  proceedings  in  the  trial  court  it 
seems  that  there  is  no  necessity  for  a  formal  issue,*  nor  that  there 


of  a  certain  dwelling-house.  It  also 
alleged  that  on  a  certain  day  she  was 
delivered  of  a  male  child,  born  alive 
and  a  bastard,  and  that  she  accuses 
the  defendant  of  being  the  father 
of  the  child,  and  that  he  did  beget  her 
with  said  child  in  said  S.,  "as  was  al- 
leged in  the  aforesaid  complaint  and 
is  hereinafter  recited."  Held,  that  the 
allegations  of  the  supplementary  com- 
plaint were  sufficient.  Burt  v.  Ayers, 
Ii6  Mass.  263. 

A  discrepancy,  in  the  complainant's 
preliminary  examination  by  the  mag- 
istrate, between  the  statement  of  time 
when  the  child  was  begotten  and  the 
time  set  out  in  her  declaration  or  sup- 
plemental complaint  to  the  trial  court 
constitutes  no  conflict  in  the  plead- 
ing, and  is  not  a  fatal  defect  to  the 
process.  Sayles  v.  Fanning,  13  Gray 
(Mass.)  538;  Kaler  v.  Tufts,  81  Me.  63. 

1.  At  least  in  Massachusetts.  Sabine 
V.  Jones,  119  Mass.  167;  Burt  v.  Ayers, 
116  Mass.  263. 

2.  Jones  v.  Thompson,  8  Allen 
(Mass.)  334. 

A  supplemental  complaint  filed  in 
the  trial  court  which  fails  to  sufficient- 
ly state  the  proceedings  before  the 
magistrate  may  be  amended  by  filing 
a  new  complaint  supplying  the  neces- 
sary averments.  Hawes  v.  Gustin,  2 
Allen  (Mass.)  402. 

As  to  Name. — The  trial  court  may  al- 
low the  amendment  of  the  complaint 
by  inserting  the  initial  letter  of  the 
defendant's  middle  name.  Bailey  v. 
Chesley,  10  Cush.  (Mass.)  284. 

3.  Porter  v.  State,  23  Ohio   St.  320. 
Absent  Witnesses. — It  is  error  to  refuse 

the  defendant  a  continuance,  upon  a 
sufl5cient  application  therefor,  on  the 
ground  of  absent  witnesses.  Powell 
V.  State,  96  Ind.  108. 

Where  the  defendant  had  continued 
the  case  over  one  term  of  the  Circuit 
Court,  and,  although  he  knew  that  a 
certain  witness  might  be  material,  had 
taken  no  means  to  summon  him  until 
a  few  days  before  the  trial,  when  the 
witness  had  left  the  state  to  avoid  be- 
ing  summoned,  it   was   held   that  an 


application  for  a  continuance  was 
properly  denied,  especially  where  the 
witness,  if  present,  could  not  have 
been  compelled  to  testify  to  any  of  the 
matters  which  the  defendant  expected 
to  prove  by  him.  Dingman  v.  State, 
State,  48  Wis.  485. 

Child  not  yet  Born. — That  the  child 
was  born  is  a  necessary  averment  in  a 
prosecution  for  bastardy  before  the 
trial.  And  as  the  complaint  is  often 
made  before  the  child  is  born,  yet  the 
court  will  continue  the  cause  until  the 
child  is  born,  and  then  allow  the  com- 
plainant to  add  that  fact  by  way  of 
supplement  to  her  complaint.  Pen- 
field  V.  Norton,  i  Root  (Conn.)  345. 
But  see  R.  R.  v.  J.  M.,  3  N.  H.  135. 

Absence  of  Defendant  in  the  Army. — 
The  defendant  in  a  bastardy  case  is 
not  entitled  to  a  continuance  on  ac- 
count of  his  absence  as  a  soldier  in 
the  armies  of  Kentucky  and  the  United 
States.  Chandler  v.  Com.,  4  Mete. 
(Ky.)68. 

To  Perfect  Change  of  Venue. — When  a 
change  of  venue  is  desired  by  the  de- 
fendant or  has  been  granted  by  the 
circuit  judge  from  a  county  court  to  a 
Circuit  Court,  the  defendant  is  entitled 
to  a  continuance  at  the  first  trial  term 
thereafter,  so  as  to  allow  him  to  make 
the  order  granting  the  change  of  venue 
effectual  by  filing  the  same  at  least 
thirty  days  before  the  next  term  of  the 
court.     Riggen  v.  Com.,  3  Bush  (Ky.) 

493- 

Absence  of  Mother. — The  county 
court  has  authority  to  continue  the 
case  in  the  absence  of  the  mother,  who 
had  been  cited  to  appear;  and  where  it 
seems  that  the  defendant  himself  in- 
duced her  contumacy,  he  has  no  just 
cause  to  complain  of  the  persevering 
refusal  of  the  county  court  to  dismiss 
the  proceedings,  either  at  her  instance 
or  in  consequence  of  her  nonappear- 
ance or  apparent  abandonment  of  her 
own  rights  under  the  statute.  Turner 
V.  Com.,  I  B.  Mon.  (Ky.)  206. 

4.  Cross  V.  People,  10  Mich.  24; 
Smith  V.  State,  73  Ala.  11. 

Necessity   of    Answer    or    Joinder    of 
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should  be  pleadings,  other  than  the  mere  denial  by  the  defendant 
of  the  charge,  to  authorize  the  court  to  submit  the  question  of 
paternity  to  a  trial  jury.* 

d.  Defenses — (i)  Compromise  and  Settlement. — The  mother  of 
a  bastard  child  may,  subject  to  some  restrictions  in  certain  juris- 
dictions, make  a  settlement  with  the  putative  father  and  dismiss 
the  prosecution,  if  one  has  been  commenced  ;  *  and,  in  general. 


Issue. — A  bastardy  case  may  be  tried 
without  any  answer  being  filed  or  issue 
joined  therein,  no  provision  being 
made  in  the  Bastardy  Act  for  the  filing 
of  any  answer  or  joinder  of  any  issue 
by  the  defendant  in  such  suits;  and, 
under  2  Rev.  Stat.  1876,  §  34,  p.  612, 
all  matters  of  defense,  except  the 
statute  of  limitations,  set-off,  and 
matter  in  abatement,  may  be  given  in 
evidence  without  plea.  De  Priest  v. 
State,  68  Ind.  569. 

Sufficiency  of  Issue — Illinois. — Where 
there  is  a  sworn  complaint  before  the 
court  which  shows  the  complete  char- 
acter of  the  charge  against  the  de- 
fendant, and  the  record  shows  a  plea 
of  not  guilty,  the  issue  thus  made  up, 
though  not  as  formal  as  it  might  be,  is 
sufficient.  People  v.  Woodside,  72  111. 
407. 

1.  Barnett  v.  State,  16  Ark.  530; 
Cross  V.  People,  10  Mich.  24;  Hutch- 
inson V.  State,  19  Neb.  262. 

Indiana. — The  Statute  of  Indiana 
does  not,  in  terms,  require  a  written 
or  formal  plea  or  answer  in  the  trial 
of  a  bastardy  case;  and  where  there 
has  been  a  trial  by  jury  it  will  be  pre- 
sumed that  the  defendant  denied  the 
charge;  and  he  cannot,  on  appeal  to 
the  Supreme  Court,  object  to  the  judg- 
ment against  him  because  the  tran- 
script of  the  record  shows  no  formal 
plea  filed  by  him  and  none  entered  of 
record  on  his  behalf.  McReynolds  v. 
State,  52  Ind.  391. 

Bight  to  Plead  any  Pertinent  Matter. 
— In  Florida  it  has  been  held  that  a 
denial  by  the  court  of  the  defendant's 
right  to  plead  any  pertinent  matter  of 
law  or  fact  in  avoidance  of  or  in  an- 
swer to  the  complaint  and  its  material 
allegations,  is  error.  Andrew  G.  v. 
Catherine  A.,  16  Fla.  830. 

2.  Martin  v.  State,  62  Ala.  119;  Wil- 
son V.  Pike  County  Judge,  18  Ala. 
758. 

But  in  Com.  v.  Davis,  6  Bush  (Ky.) 
295,  it  was  held  that  after  a  prosecu- 
tion has  been  commenced  and  the 
tr'al  court  has  acquired   jurisdiction 


over  it  the  mother  has  no  legal  con- 
trol over  the  case,  and  it  is  error  to 
dismiss  it  on  a  motion  by  her  for  that 
purpose. 

When  Settlement  may  be  Made. — In 
Wisconsin  it  has  been  decided  that 
while  a  complaint  in  bastardy  is  still 
pending  in  a  justice's  court  the  par- 
ties may  make  a  settlement,  subject  to 
the  approval  of  the  supervisors,  to  be 
entered  upon  the  justice's  docket;  and 
if  the  defendant  gives  a  satisfactory 
bond  of  indemnity  to  the  supervisors, 
the  justice  should  discharge  him. 
Getzlaff  V,  Seliger,  43  Wis.  297. 

In  an  old  Ohio  case  it  was  said  that 
the  liability  of  the  father  for  the  sup- 
port of  a  bastard  child  can  only  be 
settled  by  the  mother  while  the  com- 
plaint is  pending  before  the  justice; 
and  the  agreement  must  be  in  his 
presence,  and  a  memorandum  thereof 
entered  on  his  docket,  the  defendant 
giving  security  that  the  public  shall 
not  be  burdened  with  the  support  of 
the  child.  Perkins  v.  Mobley,  4  Ohio 
St.  669. 

Compromise  of  Minor  Belatriz.  —  A 
minor  relatrix  has  not  unrestricted 
right  to  compromise  and  dismiss  a 
bastardy  proceeding,  the  court  being 
authorized  to  examine  into  compro- 
mises made  with  infants,  and  to  ap- 
prove or  reject  them;  and  a  defendant 
in  such  proceeding  has  no  right  to 
demand  that  the  written  statement  of 
such  a  relatrix,  that  she  had  compro- 
mised with  him  and  desired  the  prose- 
cution to  be  dismissed,  should  be 
placed  on  record  without  an  investiga- 
tion by  the  court.  Malson  v.  State,  75 
Ind.  142. 

Objection  to  Discharge — When  may  be 
Made. — The  objection  in  writing  by 
the  overseers  of  the  poor  to  a  settle- 
ment or  discharge  of  a  complaint  in 
bastardy  authorized  by  Me.  Rev.  Stat., 
c-  97,  §  8,  is  seasonably  made  if  made 
at  the  trial  of  the  respondent  on  the 
complaint.  Eames  v.  Gray,  61  Me. 
405- 

Married  Woman. — The  fact  that  the 
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a  settlement  and  release  by  the  mother,  if  an  adult,  will  be  a  bar 
to  a  prosecution  by  her  for  the  maintenance  of  the  child.*     But 


complainant  is  a  married  woman  will 
not  prevent  the  parties  from  entering 
into  a  compromise.  Parker  v.  Way, 
15  N.  H.  50. 

Contract  in  Bespect  to  the  Child — As  a 
Bar. — In  the  absence  of  any  settlement 
or  release  in  respect  of  a  matter  of 
bastardy  a  contract  on  the  part  of  the 
putative  father  with  the  mother,  in  an- 
ticipation of  the  birth  of  the  child,  that 
the  father  would  adopt  the  child  and 
make  it  his  heir,  would  be  no  bar  to  a 
bastardy  prosecution  or  to  an  action 
for  damages  in  respect  thereto.  Wal- 
lace V.  Rappleye,  103  111.  229. 

1.  State  V.  Noble.  70  Iowa  174, 
followittg  Black  Hawk  County  v.  Cot- 
ter, 32  Iowa  125. 

Discharge  for  Maintenance  of  Child 
Unborn — Birth  of  Tzvins. — If  a  female 
gives  a  discharge  of  all  demands  for 
maintenance  of  a  child  of  which  she  is 
pregnant,  and  afterwards  it  turns  out 
that  she  was  pregnant  with  two,  the 
discharge  will  bar  her  remedy.  Spal- 
ding V.  Fitch,  I  Root  (Conn.)  319. 

Delay  in  Giving  Bond. — A  reasonable 
and  fair  compromise  settlement  of  a 
bastardy  proceeding,  under  Ohio  Rev. 
Stat.,  §  5617,  is  not  invalidated  by  ten 
months'  delay  in  giving  the  required 
bond,  and  is  a  complete  bar  to  a  sec- 
ond prosecution.  State  v.  Van  Vor- 
his,  I  Toledo  Leg.  News  (Ohio)  117, 

Fraud  in  Obtaining  Compromise. — A 
plea  of  compromise  may  be  defeated 
by  showing  that  such  compromise  or 
settlement  was  obtained  by  the  fraud 
of  the  accused.  Kezartee  v.  Cartmell, 
31  Ohio  St.  522;  Hendrix  v.  People, 
9  111.  App.  42;  Gurley  v.  People,  31 
111.  App.  465. 

Conclusiveness  of  Settlement.  —  It  is 
competent  for  a  person  charged  with 
bastardy  to  compromise  the  matter 
with  the  woman  alleged  to  have  be- 
come pregnant;  and  if  the  party  so 
charged,  upon  being  arrested  under  a 
warrant  issued  in  such  proceeding, 
shall  enter  upon  a  settlement  not  in- 
duced by  fraud  or  oppression,  such 
settlement  will  be  conclusive  and 
binding  upon  the  parties.  Heaps  v. 
Dunham,  95  111.  583. 

Effect  of  Payments  where  Release  not  an 
Absolute  Bar. — A  release  executed  by 
the  mother  of  a  bastard  child  in  favor 
of  the  putative  father,  made  before 
the  birth  of  the  child  and  before  the 


institution  of  bastardy  proceedings, 
was  held  not  to  be  an  absolute  bar  to 
such  proceedings,  though  the  court 
may  give  to  the  payments  made  by 
the  defendant  to  the  mother  such  con- 
sideration as  they  may  be  entitled  to 
in  adjusting  the  terms  of  the  judg- 
ment. State  V.  Dongher,  47  Minn. 
436. 

A  payment  to  the  mother  made  by 
the  reputed  father  of  her  bastard 
child,  in  full  satisfaction  for  the  main- 
tenance of  such  child,  may,  if  made 
before  any  order  for  that  purpose, 
very  properly  influence  the  court  in 
determining  what  further  sum  he 
shall  pay,  if  it  happens  that  the  child 
is  supported  by  her;  but  it  cannot  op- 
erate as  a  bar  to  the  power  of  the 
court  to  make  whatever  order  in  the 
premises  the  maintenance  of  the  child, 
or  a  just  compensation  to  the  person 
who  may  have  maintained  the  child, 
may  require.  State  v.  Harshaw,  4 
Dev.  &  B.  (N.  Car.)  371. 

Settlement  out  of  Cotirt — Kentucky. — 
No  agreement  made  out  of  court  be- 
tween the  mother  and  the  putative 
father  of  a  bastard  child  will  bar  a 
proceeding  under  the  statute  to  compel 
the  father  to  give  security  for  the  sup- 
port of  the  child.  Com.  v.  Turner,  4 
Dana  (Ky.)  512. 

Settlement  by  Consent  of  Overseer  of 
Poor. — A  settlement  with  the  mother 
of  a  bastard  child,  made  with  the  con- 
sent of  the  overseer  of  the  poor  of  the 
town  where  the  mother  resides,  is  no 
bar  to  a  prosecution  by  the  overseer 
of  the  poor  of  the  town  of  her  legal 
settlement,  which  town  is  liable  to  be- 
come chargeable  for  the  support  of  the 
child.     Hale  v.  Turner,  29  Vt.  350. 

Belease  Given  by  Mother  while  a 
Minor. — A  release  of  the  defendant  by 
the  mother  of  all  liability  for  the  sup- 
port of  a  bastard  child  in  considera- 
tion of  a  sum  of  money  paid  her,  made 
while  she  was  a  minor,  is  not  binding 
on  the  state,  even  though  fairly  en- 
tered into.  The  question  whetherthe 
complaining  witness,  at  the  time  of 
making  the  settlement,  represented 
that  she  was  of  age  cannot  be  consid- 
ered on  appeal  where  such  question 
was  not  raised  in  the  court  below. 
State  V.  Baker  (Iowa,  1893),  56  N.  W. 
Rep.  425. 

A  release  given,  before  she  is  of  age. 
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by  the  statutes  of  some  states  an  acknowledgment  of  satisfaction 
by  the  prosecutrix  of  provision  made  for  the  support  of  the  child 
must  be  entered  of  record  to  bar  further  prosecution.* 

(2)  Former  Adjudication. — In  general  an  adjudication  in  a  pro- 
ceeding against  a  man  charged  with  being  the  father  of  a  bastard 
child  is  a  bar  to  a  subsequent  prosecution  on  the  same  charge ;  * 


by  the  mother  of  a  bastard  child  is 
not  binding  upon  her,  and  if  after- 
wards repudiated  by  her,  cannot  be  in- 
sisted upon  to  bar  her  rights.  Wilson 
V.  Pike  County  Judge,  18  Ala.  757. 

Production  of  Release  after  a  Jury  has 
been  Impaneled. — Where  a  jury  has 
been  impaneled  to  try  the  question  of 
the  paternity  of  the  child  in  a  bastardy 
prosecution,  the  court,  on  production 
of  a  release  from  the  mother  of  the 
child,  is  not  bound  to  dismiss  the  pro- 
ceedings, but  may  refuse  to  try  the 
question  of  release;  and  the  defend- 
ant may  then  insist  on  his  release  by 
way  of  defense  before  the  jury,  and  re- 
quest of  the  court  appropriate  charges 
to  the  jury.  Wilson  v.  Pike  County 
Judge,  18  Ala.  757. 

1.  Harness  v.  State,  57  Ind.  i. 

And  an  admission  in  writing  that 
such  provision  has  been  made  which 
had  not  been  entered  of  record,  though 
containing  a  request  that  it  be  so  en- 
tered, is  no  bar  to  a  subsequent  prose- 
cution.    Fisher  v.  State,  65  Ind.  51. 

Compromise  Made  out  of  Court. — A 
compromise  of  a  bastardy  prosecution 
made  out  of  court  is  no  defense  to  the 
action  unless  ratified  and  confirmed  in 
court  and  entered  of  record  with  the 
consent  of  the  prosecutrix.  Reeves 
V.  State,  37  Ind.  441;  Pickler  v.  State, 
18   Ind.  266;   State  v.  Wilson,  21  Ind. 
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Necessity  of  Specially  Pleading  Com- 
promise. —  Where  a  compromise  is 
made  out  of  court,  to  be  available 
such  compromise  must  be  specially 
pleaded  by  the  defendant.  State  v. 
Reynearson,  19  Ind.  211;  State  v.  Wil- 
son, 16  Ind.  134;  Carter  v.  State,  32 
Ind.  404. 

Promise  of  Marriage  as  Consideration 
of  Settlement. — Where  the  relatrix  in 
open  court  acknowledged  that  satis- 
factory provision  had  been  made  for 
the  maintenance  of  the  bastard  child, 
and  an  entry  was  made  thereof  and 
the  prosecution  was  dismissed,  she 
cannot  afterwards  file  a  complaint  and 
a  motion  to  set  aside  the  entry  and 
dismissal  on  the  ground  that  the  con- 
sideration of  her  consent  to  such  en- 


try was  the  promise  of  the  defendant 
to  marry  her,  which  she  relied  on,  but 
that  he  had  failed  and  refused  to  ful- 
fil his  promise,  and  had  never  in- 
tended to  do  so.  Noble  v.  State,  39 
Ind.  352. 

Settlement  and  Compromise  as  Defense 
— Sufficiency  of  Answer. — In  a  proceed- 
ing to  secure  the  support  of  a  bastard 
child,  an  answer  is  good  which  al- 
leges that  the  relatrix  had  previously 
instituted  a  similar  proceeding  before 
a  justice  for  the  support  of  the  same 
child,  and  that  the  defendant  had  paid 
the  relatrix  a  sum  of  money,  and  that 
she  was  a  fit  person  to  have  and  use 
the  money,  and  that  thereupon  she 
had,  on  the  justice's  docket,  entered 
of  record  an  admission  that  provision 
for  the  maintenance  of  the  child  had 
been  made  to  her  satisfaction  and  had 
dismissed  the  action,  though  it  be  not 
shown  that  the  defendant  was  served 
with  process  in  the  former  case.  Gipe 
V.  State,  40  Ind.  158.  See  also  Carter 
V.  State,  32  Ind.  404. 

2.  Burnett  v.  Com.,  4  T.  B.  Mon. 
(Ky.)  106. 

Acquittal  by  Two  Justices. — Where  a 
person  charged  with  being  the  father 
of  a  bastard  child  is,  on  the  trial  be- 
fore two  justices,  acquitted,  such  ac- 
quittal is  a  conclusive  bar  to  a  second 
proceeding  against  him  respecting  the 
same  matter.  Thayer  z/.  Overseers  of 
Poor,  5  Hill  (N.  Y.)  443,  correcting 
People  V.  Tompkins  Gen.  Session,  19 
Wend.  (N.  Y.)  154. 

Conclusiveness  of  Justice's  Adjudica- 
tion.— Where  a  complaint  has  been 
made  before  a  justice,  and,  upon  a 
proper  hearing  and  full  examination, 
the  justice  has  adjudged  that  there  is 
not  probable  cause  to  believe  that  the 
accused  is  the  father  of  the  child  in 
question,  such  adjudication  is  final 
and  conclusive,  and  may  be  pleaded 
in  bar  to  a  subsequent  trial  of  the 
same  issue  before  another  justice;  and 
hence  a  writ  of  prohibition  will  not  be 
granted  to  prevent  the  second  justice 
from  proceeding  with  the  cause.  State 
V.  Braun,  31  Wis.  600. 

Judgment  of  Dismissal  on  Settlement 
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but  it  seems  that,  unless  the  judgment  is  on  the  merits,  it  cannot 
be  pleaded  in  bar.* 


with  Prosecutrix. — Where,  in  the  ab- 
sence of  the  defendant  in  a  bastardy 
prosecution  instituted  by  an  infant, fe- 
male before  a  justice  of  the  peace,  the 
defendant  having  fled  before  arrest, 
his  friends  pay  her  a  sum  of  money, 
and  it  is  then  shown  to  the  justice  by 
the  complainant  and  her  attorney  that 
suitable  provision  has  been  made  for 
the  child,  and  thereupon  a  judgment  of 
dismissal  is  entered,  such  judgment  is 
a  bar  to  a  future  prosecution,  unless 
it  appears  that  the  court  was  misled 
and  deceived  as  to  the  provision 
made  for  the  child.  Maker  v.  State, 
123  Ind.  378. 

Acquittal  on  Former  Trial  for  Fornica- 
tion and  Adultery. — That  the  defendant 
was  acquitted  on  a  former  trial  for 
fornication  and  adultery  with  the 
mother  of  the  alleged  bastard  is  not  a 
good  plea  of  autrefois  acquit  to  an  in- 
dictment for  bastardy.  Davis  z/.  State, 
58  Ga.  170. 

Where  a  bastard  child  was  begotten 
in  one  county  and  born  in  another,  the 
indictment  and  conviction  of  the  father 
for  fornication  in  the  county  where 
the  child  was  begotten  is  no  bar  to  his 
indictment  for  bastardy  in  the  county 
where  the  child  was  born.  Com.  v. 
Lloyd,  141  Pa.  St.  28. 

Proceedings  in  Another  Town. — Pro- 
ceedings taken  in  the  township  where 
the  mother  last  resided  twelve  months, 
on  the  application  of  the  overseer  of 
the  poor  of  that  township,  are  no 
bar  to  a  prosecution  for  bastardy  in 
the  town  where  the  child  was  born, 
taken  by  the  overseer  of  that  town. 
McCoy  V.  Overseers  of  Poor,  37  N.  J. 

L-  133- 

Discontinuance  of  Case  after  Appeal 
from  Order  of  Filiation. — Where,  after 
an  appeal  to  the  general  sessions  from 
an  order  of  filiation  and  sustenance 
made  by  two  justices  of  the  peace  pur- 
suant to  the  provisions  of  the  revised 
statutes  concerning  the  support  of 
bastards,  the  case  was  discontinued 
by  the  overseers  of  the  poor,  who 
made  the  complaint,  the  overseers  of 
any  other  town  which  is  or  is  likely  to 
become  chargeable  may  institute  new 
proceedings,  notwithstanding  the  for- 
mer order.  Stowell  v.  Overseers  of 
Poor,  5  Den.  (N.  Y.)  98. 

1.   Nicholson  v.   State,  72  Ala.  176; 


Marston  v.  Jenness,  11  N.  H.  162; 
Davis  V.  State,  6  Blackf.  (Ind.)  494. 

The  hearing  before  a  justice  of  the 
peace  in  a  bastardy  prosecution  is  of  a 
preliminary  nature,  and  an  adjudica- 
tion by  him  discharging  the  defendant 
is  no  bar  to  a  subsequent  complaint 
and  hearing  before  the  same  or  an- 
other justice  upon  the  same  charge. 
In  re  Parker,  44  Kan.  279. 

Bischarge  because  of  Absence  of  Prose- 
cutrix.— Where  the  defendant  is  dis- 
charged because  of  the  absence  of  the 
prosecuting  witness,  the  judgment  of 
discharge,  not  being  upon  the  merits, 
is  no  bar  to  further  prosecution.  State 
V.  Barbour,  17  Ind.  526. 

Dismissal  of  Another  Proceeding  on 
Same  Charge —Fraud. — Proceedings  in 
bastardy  were  instituted  before  a 
justice  of  the  peace,  and,  the  warrant 
having  been  returned  "  not  found," 
the  cause  was  heard  in  the  defendant's 
absence  and  certified  to  the  Circuit 
Court.  In  the  Circuit  Court  the  defend- 
ant, having  been  arrested,  appeared 
and  answered,  setting  up  as  a  defense 
that,  after  the  cause  had  been  certified 
to  the  Circuit  Court,  the  relatrix  had 
instituted  proceedings  against  him  be- 
fore another  justice, charging  him  with 
being  the  father  of  the  same  child,  in 
which  latter  proceeding  the  relatrix 
had  filed  an  admission  that  suitable 
provision  for  the  maintenance  of  the 
child  had  been  made,  and  that  by  leave 
of  court  the  cause  was  dismissed. 
The  facts  alleged  by  the  relatrix  in 
reply  showed  that  the  defendant,  his 
father,  his  attorney,  and  the  justice 
before  whom  the  pretended  judg- 
ment was  rendered,  acting  for  the  de- 
fendant with  the  fraudulent  purpose 
of  defeating  the  action,  deceived 
and  misled  the  relatrix,  an  ignorant, 
weak-minded  child,  and,  without  the 
knowledge  of  the  prosecuting  attor- 
ney, induced  her  to  institute  another 
prosecution,  and  by  further  misrepre- 
sentations and  deceit  procured  her  to 
acknowledge  that  provision  had  been 
made  for  the  support  of  the  child, 
when  in  fact  no  provision  had  been 
made.  The  defendant  demurred  to 
the  reply.  Held,  that  the  demurrer 
was  properly  overruled,  the  second 
proceeding  being  a  nullity,  and  not  a 
bar  to  the  action  in  the  Circuit  Court. 
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e.  Hearing. — The  trial  of  a  bastardy  cause  is  usually  gov- 
erned by  the  rules  regulating  the  trial  of  ordinary  civil  actions  ;  * 
and  in  most  of  the  states  the  case  must  be  tried  by  a  jury,  if  a 
jury  be  properly  demanded  by  either  party.*     It  is  not  neces- 


Ice  V.  State,  123  Ind.  590.  See  also 
Gresley  v.  State,  123  Ind.  72. 

Dismissal  for  Want  of  Jurisdiction. 
— A  former  proceeding  in  bastardy 
which  was  dismissed  for  want  of  ju- 
risdiction is  no  bar  to  a  second  pro- 
ceeding based  upon  the  same  charge. 
State  V.  Giles,  103  N.  Car.  391. 

Effect  of  Judgment  on  Recognizance — 
Default. — A  judgment  rendered  on  a 
recognizance  for  failing  to  appear  is 
no  bar  to  another  prosecution  for  the 
same  offense.  Com.  v.  Thompson,  3 
Litt.  (Ky.)  284. 

Acquittal  on  Incorrect  Warrant. — If 
the  time  of  the  birth  of  the  child  be  in- 
correctly stated  in  the  warrant,  an  ac- 
quittal upon  it  will  not  bar  a  subse- 
quent proceeding  on  a  warrant  with 
the  time  correctly  stated.  Burnett  v. 
Com.,  4  T,  B.  Mon.  (Ky.)  106. 

1.  State  V.  Brown,  44  Ind.  329; 
State  V.  Evans,  19  Ind.  92;  Stone  v. 
State,  33  Ind.  538;  Alley  v.  State,  76 
Ind.  94. 

Form  of  Oath  to  be  Administered  to 
the  Jury. — The  proper  oath  to  be  ad- 
ministered to  the  jury  in  a  bastard 
prosecution  is  the  form  prescribed  by 
Gen.  Stat.,  c.  72,  §  5,  for  the  trial  of 
any  civil  action  or  proceeding.  State 
V.  Worthingham,  23  Minn.  528. 

Where  Defendant  is  an  Infant. — 
Where  defendant  is  an  infant  the 
court  should  appoint  a  guardian  ad 
litem  to  defend  him.  Chandler  v. 
Com.,  4  Mete.  (Ky.)  68. 

Trial  with  Eleven  Jurors. — Where, 
during  the  trial  of  a  bastardy  case  in 
the  Circuit  Court,  the  parties  stipu- 
lated in  open  court  to  try  the  cause  with 
eleven  jurors,  and  the  twelfth  juror 
was  excused  by  consent,  it  was  held 
that  this  did  not  render  the  trial  and 
verdict  illegal.  Rindskdpf  v.  State, 
34  Wis.  217. 

Examining  Magistrate  as  Attorney  for 
Complainant. — The  prosecution  should 
not  be  dismissed  by  the  trial  court 
because  the  attorney  appearing  there 
for  the  complainant  was  the  justice 
before  whom  the  complaint  was  insti- 
tuted and  complainant's  examination 
taken.  Reardon  v.  Russell,  9  Gray 
(Mass.)  366;  Kenney  v.  Driscoll,  i 
Allen  (Mass.)  210. 


Arraignment  of  Defendant. — It  is 
not  necessary  to  arraign  the  de- 
fendant on  the  trial.  He  answers 
to  the  complaint,  and  thence  the  pro- 
ceedings are  conducted  as  in  civil  ac- 
tions. Wm.  H.  T.  V.  State,  18  Fla. 
884. 

Trial  in  Absence  of  Mother. — Ordi- 
narily the  court  has  discretionary 
power  to  proceed  with  the  trial  in  the 
absence  of  the  plaintiff,  the  defendant 
demanding  a  trial;  and  the  reviewing 
court  cannot  control  the  discretion. 
Smith  z/.  Jones,  6  Month.  L.  Bull. (Ohio) 
124.  But  where  the  statute  contem- 
plates the  presence  of  the  mother  in 
all  cases  at  the  trial  the  cause  cannot 
be  tried  without  her  presence  and  tes- 
timony. Baxter  v.  Columbia  Tp.,  16 
Ohio  57. 

Waiver  of  Objection  to  Denial  of  Motion 
to  Quash. — Where,  after  the  overruling 
of  a  motion  to  quash  the  complaint, 
the  defendant  pleaded  not  guilty, 
and  went  to  trial  on  the  merits,  he 
thereby  waived  his  right  to  object 
further  to  the  ruling.  State  v.  John- 
son (Iowa,  1893).  56  N.  W.  Rep.  404. 

2.   Alley  v.  State,  76  Ind.  94. 

Indiana — Appearance  by  Attorney. — 
Although  present  by  attorney  only, 
the  defendant  may  demand  and  have 
a  jury  trial,  cross-examine  witnesses, 
and  introduce  witnesses  for  the  de- 
fense.    Stone  V.  State,  33  Ind.  538. 

Necessity  of  Denying  Charge  to  Entitle 
Defendant  to  Jury. — If  the  defendant 
fails  to  deny  the  charge  in  the  Circuit 
Court  he  is  not  entitled  to  a  trial  by 
jury;  and  where  in  such  a  case  there 
is  no  answer  filed,  and  the  record  does 
not  show  a  plea  entered,  but  the  cause 
is  tried  by  a  jury,  the  Supreme  Court 
presumes  in  favor  of  the  correct  ac- 
tion of  the  court  below  that  the 
defendant  made  such  denial;  and  the 
failure  to  enter  the  denial  upon  record 
in  such  case  is  not  such  an  error  as 
should  reverse  the  judgment.  Wolf 
V.  State,  II  Ind.  231. 

Alabama. — The  Act  of  181 1.  as 
modified  by  the  Act  of  1816,  only 
requires  an  issue  and  a  trial  by  jury  to 
ascertain  the  paternity  of  a  bastard 
child,  where  the  reputed  father  de- 
mands them.    Trawick  v.  Davis,  4  Ala. 
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sary  that  the  trial  should  be  on  the  original  papers  of  the  pro- 
ceedings before  the  magistrate  ;  attested  copies  are  sufficient.* 

The  Instructions  to  the  jury  may  deal  with  the  object  of  the  pro- 
ceeding, the  paternity  of  the  child,  the  effect  of  a  compromise, 
etc.* 

Dilatory  Objections.— It  is  too  late  to  object  to  defects  or  irregulari- 
ties in  the  initiatory  proceedings  after  appearance  in  the  trial 
court  and  a  plea  entered,^  or  a  request  for  a  continuance  grant- 

1.  Kennedy  v.  Shea,  no  Mass.  152; 
Biggane  v.  Ross,  126  Mass.  233;  Sisco 
V.  Harmon,  9  Vt.  129. 

2.  Object  of  Proceedings. — The  jury 
may  be  instructed  that  the  object  of  the 
proceeding  is  to  protect  the  county 
or  town  from  the  expense  of  support- 
ing an  illegitimate  child.  State  v. 
Pratt,  40  Iowa  631. 

Paternity  of  Child. — When  the  only 
question  seriously  controverted  at  the 
trial  is  that  of  the  paternity  of  the 
child,  all  other  facts  essential  to  a  re- 
covery being  established  by  uncon- 
tradicted evidence, and  practically  con- 
ceded, an  instruction  which  directs 
the  attention  of  the  jury  to  that  ques- 
tion is  harmless  to  the  defendant. 
Harper  v.  State,  loi  Ind.  109. 

Inference  from  Compromise. — The 
compromise  of  a  bastardy  prosecution 
is  not  an  admission  by  the  defendant 
of  his  guilt;  and  the  jury  should,  on 
request,  be  instructed  that  they  are 
not  authorized  to  infer  the  guilt  of 
defendant  because  he  entered  into  a 
compromise.  Martin  v.  State,  62  Ala. 
119. 

3.  Pruitt  V.  County  Ct.  Judge,  16 
Ala.  705;  Cooper  w.  Littlefield,  45  Me. 
549.  Benton  v.  Starr,  58  Conn.  285; 
State  V.  Lee,  7  Ired.  (N.  Car.)  265. 

As  objecting  to  the  jurisdiction  of 
the  justice  who  bound  defendant  over, 
Thompson  v.  Kenney,  no  Mass.  317; 
or  because  of  his  incompetency  to  act, 
on  the  ground  of  interest,  Hoit  v. 
Cooper,  41  N.  H.  115;  Gilmanton  v. 
Ham,  38  N.  H.  in. 

An  objection  to  the  form  of  the  com- 
plaint, in  that  it  has  no  venue,  is  not 
available  on  a  motion  in  arrest  of  judg- 
ment.    Fisher  v.  State,  65  Ind.  51. 

If  the  facts  charged  in  the  complaint 
are  defectively  stated,  such  complaint 
cannot,  after  verdict,  be  objected  to  on 
motion  in  arrest.  Robie  v.  McNiece, 
7  Vt.  419. 

Irregularities  in  Lower  Court. — The 
proceedings  in  the  lower  court  are 
merely  to  compel  the  appearance  of 
the  defendant  in  the  Superior  Court; 


328;  Lake  w.  Governor,  2  Stew.  (Ala.) 
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Kentucky. — A  proceeding  against  the 
putative  father  of  a  bastard  child  is  a 
civil  proceeding,  and  a  jury  is  not 
necessary  or  proper  in  such.  Scant- 
land  V.  Com.,  6  J.  J.  Marsh.  (Ky.)  585. 

Wisconsin — Power  of  Defendant  to 
Waive  Examination  of  Relatrix  and  a 
Trial  by  Jury. — The  defendant  may 
waive  his  right  to  examine  the  prose- 
cutrix in  person  on  the  trial  in  the 
Circuit  Court,  and  consent  that  her 
evidence,  returned  b^  the  justice,  be 
read  instead;  and  he  may  also  waive 
his  right  to  a  trial  by  jury,  and  consent 
to  a  trial  by  the  court.  Jerdee  v. 
State,  36  Wis.  170. 

Tennessee. — In  an  early  case  it  was 
held  that  the  county  court  may,  if  it 
see  fit,  have  the  aid  of  a  jury  to  try 
the  issue  in  a  bastardy  case,  without 
such  proceeding  constituting  an  error 
for  which  the  Supreme  Court  would 
reverse.  Kirkpatrick  v.  State,  Meigs 
(Tenn.)  124. 

Affidavit  of  Defendant  —  Suffi- 
ciency.— The  affidavit  of  a  person 
charged  with  having  begotten  a  bas- 
tard child  was  made  in  these  words, 
"  that  he  was  able  to  prove  to  the 
satisfaction  of  every  one  that  he  was 
not  the  father  of  said  child;  that  the 
charge  was  wholly  without  founda- 
tion, and  made  out  of  malice  towards 
him;  and  that  justice  required  an 
issue  should  be  made  up  to  try  the 
truth  of  the  charge."  Held,  that 
the  affidavit  was  sufficient  to  entitle  the 
party  charged  to  an  issue  to  try  the 
truth  of  the  charge.  (Act  1822,  c.  29, 
§  I.)  State  V.  Coatney,  8  Yerg. 
(Tenn.)  210. 

Effect  of  Affidavit — Right  to  a  Jury. — 
In  Goddard  v.  State,  2  Yerg.  (Tenn.) 
96,  it  was  held  that  the  county  court 
could  hear  the  proof  and  determine 
the  matter  in  a  bastardy  case;  and  the 
affidavit  of  the  defendant  that  he  is 
not  the  father  of  the  child  will  entitle 
him  to  a  jury  to  try  that  fact.  (Act. 
1S22,  c.  29.) 
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ed.*  Nor  are  objections  to  the  proceedings  on  the  trial,  to  the 
rulings  upon  which  no  exceptions  were  taken,  available  after 
verdict.*  See  article  APPEARANCES,  EJ^eci  of  a  General  Ap- 
pearuTice,  Vol.  II.,  p.  639. 

/.  Verdict. — It  is  not  necessary  that  the  issue  should  be  found 
in  the  words  of  the  statute  ;  it  is  sufficient  if  the  verdict  is,  on 
the  whole,  responsive  to  the  charge  in  the  proceedings.^ 


and  where  a  supplemental  complaint 
is  filed  in  the  Superior  Court  it  is  too 
late,  after  an  appearance  has  been 
entered,  to  object  either  to  irregulari- 
ties in  the  lower  court  or  to  the  juris- 
diction of  such  court.  Prince  v.  Gund- 
away,  157  Mass.  417;  Duhamell  v.  Du- 
cette,  118  Mass.  571. 

Defective  Examination  of  Woman. — An 
examination  of  the  woman  which  does 
not  appear  to  have  been  taken  within 
three  years  from  the  birth  of  the  child 
is  defective  and  may  be  quashed,  but 
the  defect  is  not  necessarily  fatal,  and 
all  objection  on  that  account  is  waived 
if  not  made  in  the  regular  mode  and 
at  the  proper  time.  The  objection 
should  be  made  before  the  issue  is 
tendered.  State  v.  Robeson,  2  Ired. 
(N.  Car.)  46;  State  v.  Carson,  2  Dev. 
&  B.  (N.  Car.)  368. 

Defect  in  Process  for  Appearance. — 
After  appearance  and  answer  to  the 
merits  it  is  too  late  to  object  to  the 
process  for  appearance.  Miller  v. 
Com.,  I  Bibb  (Ky.)  404;  Schooler  v. 
Com.,  I  Litt.  Sel.  Cas.  (Ky.)  88;  Wil- 
son V.  Pike  County  Judge,  18  Ala.  757; 
Bookhout  V.  State,  66  Wis.  415;  Hawes 
V.  Gustin,  2  Allen  (Mass.)  402. 

If  a  defendant  appears  in  person, 
pleads,  and  makes  defense  by  counsel, 
he  waives  any  objection  which  he 
might  have  taken  to  the  irregularity 
of  the  proceedings  under  which  he 
was  arrested  and  gave  bonds  for  his 
appearance.  State  v.  Sarratt,  14  Rich. 
(S.  Car.)  29. 

Improper  Treatment  upon  Arrest. — 
After  the  defendant  has  appeared  in 
the  trial  court  according  to  the  condi- 
tionof  hisbond,  pleaded  not  guilty,  and 
put  himself  upon  the  county,  it  is  too 
late  for  him  to  object  for  the  first  time 
that  he  was  not  rightfully  treated  upon 
his  arrest  by  the  justice  before  whom 
he  was  taken.  McCabe  v.  Dowd,  7 
Allen  (Mass.)  477. 

1.  Trawick  v.  Davis,  4  Ala.  330. 
See  Foster  v.  Beaty,  i  Me.  304;  Tholke 
V.  State,  50  Ind.  355;  Schooler  v.  Com., 
6   Litt.  Sel.  Cas.  (Ky.)  89;  Walker  v. 


Com.,  3  A.  K.  Marsh.  (Ky.)  356.    Com- 
pare Little  V.  Dickinson,  29  N.  H.  56. 

2.  Where  by  statute  the  Superior 
Court  is  authorized  to  try  any  case  by 
consent  at  a  term  devoted  exclusively 
to  criminal  actions,  and  a  bastardy 
proceeding  is  regularly  tried,  the  de- 
fendant making  no  objection  until 
after  verdict — held,  that  the  defend- 
ant is  deemed  to  have  assented  to  the 
trial,  and  his  objection  was  not  in  apt 
time.     State  v.  Giles,  103  N.  Car.  391. 

Where  a  motion  was  made  in  the 
court  below  to  quash  the  aflSdavit  and 
writ  issued  thereon  because  the  com- 
plaint was  made  by  a  person  other 
than  the  mother,  which  the  court 
overruled,  but  no  exception  was  taken 
thereto,  nor  was  there  anything  in  the 
record  to  show  by  whom  the  complaint 
was  made,  and  the  trial  resulted  ad- 
versely to  the  defendant — held,  the 
objection  which  was  the  ground  of  the 
motion  to  quash  could  not  be  availed 
of  on  motion  in  arrest  of  judgment. 
Jones  V.  People,  53  111.  366. 

3.  "Guilty."  —  In  a  bastardy  pro- 
ceeding a  verdict  of  "guilty"  is  re- 
sponsive to  the  charge  in  such  pro- 
ceeding and  is  substantially  good.  A 
more  formal  verdict  would  be  "guilty 
of  being  the  father  of  the  child."  But 
the  former  comprehends  the  latter. 
Davis  V.  People,  50  111.  199. 

Where  the  finding  of  the  jury  in  a 
bastardy  trial  was  "guilty,"  and  the 
justices  made  the  entry  of  it  in  these 
words,  "  That  the  defendant,  S.  G., 
was  guilty,  and  the  putative  father  of 
the  said  bastard  child " — held,  that 
the  verdict  of  guilty  could  mean  noth- 
ing else  than  that  the  defendant  was 
guilty  of  the  accusation,  or,  in  other 
words,  was  the  father  of  the  child; 
and  the  justices  were  justified  in 
making  the  entry  in  form,  according  to 
the  necessary  meaning  of  the  finding. 
Gaskill  V.  Overseer  of  Poor,  36  N.  J. 
L.  356. 

Eesponsive  to  Issue  hy  Plea.— Under 
a  statute  requiring  the  court  to  cause 
an    issue    to  be   made   up  "  whether 
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3.  Judgment— <?.  Jurisdiction  to  Render — (i)  Generally. — 
The  jurisdiction  of  the  courts  to  render  judgment,  upon  convic- 
tion of  the  person  accused  of  being  the  father  of  a  bastard  child, 
is  variously  provided  for  by  statute  in  the  different  states.*  The 
usual  practice  is  to  make  an  order,  based  on  the  judgment,  against 
the  defendant  which  shall  include  a  reasonable  allowance  for  the 
past  as  well  as  the  future  maintenance  of  the  child  ;  *  but  the 
amount  of  such  maintenance  is  a  matter  resting  largely  in  the  dis- 
cretion of  the  court.' 


the  reputed  father  is  the  real  father 
or  not,"  the  court  propounded  an 
issue  as  to  whether  defendant,  "the 
reputed  father  of  a  certain  child,  a 
daughter  of  M.  A.  D.,  late  M.  A.  B., 
is  the  real  father  of  such  child  or 
not,"  to  which  defendant  demurred, 
and  the  demurrer  being  overruled  he 
pleaded  over,  asserting  that  he  was  not 
guilty  of  being  the  father  of  the  bas- 
tard child  in  this  case  named.  Held, 
that  the  proper  mode  of  objecting  to 
the  issue  tendered  would  have  been  by 
exception,  but  that  as  by  the  plea  a 
proper  issue  was  made  up  and  sub- 
mitted, a  verdict  that  defendant  was 
the  real  father  of  said  child  was  di- 
rectly responsive.  Austin  v.  Pickett, 
9  Ala.  I02. 

Mere  Informality. — Informality  in  the 
verdict  rendered  where  the  intention 
of  the  jury  is  manifest  should  be 
disregarded  ;  hence,  where  the  ver- 
dict was,  "  We,  the  jury  in  the  above- 
entitled  case,  find  the  defendant 
guilty,"  such  verdict  was  held  suffi- 
cient, as  no  one  could  misunderstand 
what  the  jury  intended  by  it,  nor  to 
what  case  it  related.  State  v.  Snure, 
29  Minn.  132. 

Sufficiency  of  Verdict. — The  verdict  of 
a  jury  that  finds  that  the  relatrix  was 
delivered  of  a  bastard  child  and  that 
the  defendant  is  the  father,  is  suffi- 
cient. Cunningham  v.  State,  35  Ind. 
373- 

Where  the  finding  of  the  court,  in  a 
prosecution  for  the  maintenance  of  a 
bastard  child,  was,  "That  the  facts  in 
said  original  and  supplemental  com- 
plaints are  alleged,  and,  therefore,  the 
court  doth  adjudge  the  said  A.  B.  to 
be  the  reputed  father  of  said  child," 
such  finding  was  held  to  be  insufficient 
and  the  judgment  rendered  thereon 
erroneous.  Judson  v.  Blanchard,  3 
Conn.  579. 

Child  Born  Alive. — A  general  verdict 
for  the  plaintiff,  "  and  that  the  defend- 
ant is  the  father  of  the  bastard  child," 


is  good  against  a  motion  for  a  venire 
de  novo,  and  need  not  state  that  the 
child  was  born  alive.  Mobley  v. 
State,  83  Ind.  92. 

Verdict  should  Conform  to  Statute. — 
If  the  jury  only  find  the  defendant 
the  reputed  father  of  the  child,  they 
leave  the  fact  where  they  found  it; 
and  such  finding  does  not  conform  to 
the  statute.  The  verdict  should  be 
that  the  defendant  is  guilty  of  being 
the  father  of  the  child.  Devinney  v. 
State,  Wright  (Ohio)  564. 

1.  See  Coburn  ?y.  Mahaska  County,  4 
Greene  (Iowa)  242  ;  Black  Hawk 
County  V.  Cotter,  32  Iowa  125;  Fall 
V.  Overseers  of  Poor,  3  Munf.  (Va.) 
495;  State  V.  Ingrohn,  4  Hayw.  (Tenn.) 
221;  Steele  v.  Register,  3  Hayw. 
(Tenn.)  37;  Bennett  v.  Hall,  i  Conn. 
417. 

2.  State  v.  Beatty,  66  N.   Car.  648. 
And  in  such  order  of  maintenance 

the  court  may  include  an  allowance 
of  expenses  connected  with  the  birth 
of  the  child.  State  v.  Zeitler,  35 
Minn.  238;  State  v,  Eichmiller,  35 
Minn.  240;  Hoffman  v.  State,  17  Wis. 
596;  Speiger  v.  State,  32  Wis.  400; 
Jerdeez/.  State,  36  Wis.  170;  Comstock 
V.  Weed,  2  Conn.  155;  Bennett  v. 
Hall,  I  Conn.  417;  Judson  v.  Blanch- 
ard, 4  Conn.  566;  Sheffer  v.  Rempub- 
licam,  3  Yeates  (Pa.)  39.  But  see 
Com.  V.  Cole,  5  Mass.  518;  Allen  v. 
State,  4  Blackf.  (Ind.)  123. 

The  expenses  attending  the  birth 
of  a  bastard  child,  when  allowed  by 
the  court  under  statute,  should  be 
ascertained  by  proof,  and  not  other- 
wise, so  that  the  defendant  may  have 
an  opportunity  to  contest  the  facts. 
Andrew  G.  v.  Catherine  A.,  16  Fla.  830. 

Delay  in  Instituting  Proceedings. — 
When  there  is  considerable  delay  in 
instituting  proceedings,  expenses  ac- 
cruing prior  to  that  time  will  not  be 
allowed.  Dunham  v.  Watson,  24 
Neb.  779. 

3.  The  amount  which  the  defendant 


3  Encyc.  PI.  &  Pr.— 20. 
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Default. — The  order  of  maintenance  may  be  made  upon  de- 
fault of  the  defendant  to  appear  and  answer.* 

(2)  Special  Courts. — Where  by  statute  two  justices  are  author- 
ized, upon  complaint  of  the  overseers  of  the  poor,  to  make  an 
order  of  filiation  for  the  maintenance  of  a  bastard  child,  such 
order  can  be  made  only  in  the  county  in  which  the  child  is  born, 
and  then  only  for  the  relief  of  the  township  where  the  child  is 
born ;  *  and  as  long  as  the  mother  is  in  good  circumstances  and 


shall  be  required  to  pay  for  the  main- 
tenance of  the  child  rests  largely  in 
the  discretion  of  the  court;  and  the 
character,  wealth,  and  situation  in 
life  of  the  parties  may  properly  be 
taken  into  consideration.  Rindskopf 
V.  State,  34  Wis.  218;  Jerdee  v.  State, 
36  Wis.  170;  Hoffman  v.  State,  17 
Wis.  596;  Mills  County  v.  Hamaker, 
II  Iowa  2og. 

What  is  a  Sufficient  Amount. — A  judg- 
ment in  a  bastardy  case  that  the  de- 
fendant pay  one  hundred  dollars 
forthwith  and  fifty  dollars  a  year  until 
seven  hundred  dollars  shall  have  been 
paid,  was  held  not  to  be  excessive,  it 
not  appearing  that  such  amount  was 
more  than  sufficient  to  maintain  the 
child.       State  v.  Ginger,   80  Iowa  580. 

Where  Twins  are  Born. — Where  a  com- 
plaint charges  the  defendant  with 
being  the  father  of  a  child  which  when 
born  will  be  a  bastard,  and  subse- 
quently the  woman  making  the  com- 
plaint gives  birth  to  twins,  it  is  not 
erroneous  to  render  judgment,  upon 
conviction,  for  the  payment  of  the 
same  amount  as  if  only  one  child  had 
been  born.     Connelly  v.  People,  81  III. 

379- 
Deferred    Payments — Interest. — It    is 

within  the  discretion  of  the  court,  in 
making  an  order  of  maintenance,  to 
render  its  judgment  so  that  deferred 
payments  shall  draw  interest.  Morris 
V.  State,  115  Ind.  282. 

1.   Blood  V.  Morrill,  17  Vt.  598. 

Maine. — Where  a  defendant  duly 
served  with  process,  and  having  given 
a  valid  bond  for  his  appearance  to 
abide  the  order  of  the  court  upon  the 
complaint,  submits  to  a  default  before 
the  declaration  required  of  the  com- 
plainant has  been  filed,  the  judge  may 
proceed  thereupon,  after  the  filing  of 
such  declaration,  to  adjudge  him  to  be 
the  father  of  the  child  and  to  stand 
charged  with  its  maintenance;  and  it 
is  not  necessary  to  the  validity  of  thp 
judgment  to  renew  the  entry  of  a  de- 


fault after  the  filing  of  such  declara- 
tion.     Priest  V.  Soule,  70  Me.  414. 

Entry  of  Judgment  upon  Day  of  De- 
fault.— The  respondent  in  a  complaint 
under  the  Mass.  Bastardy  Act  was 
defaulted  for  failing  to  appear  when 
the  case  was  called  for  trial,  and 
on  the  same  day  a  judgment  was  en- 
tered against  him.  Held,  that  Pub. 
Stat.,  c.  171,  §  I,  providing  that  "  the 
court  may  enter  up  judgment  upon 
default  at  any  time  after  four  days 
from  the  day  of  default,"  does  not 
apply  to  bastardy  proceedings,  and 
that  a  judgment  in  such  proceedings 
is  not  irregular  because  entered  on 
the  day  of  a  default.  Keith  v.  Mc- 
Caffrey, 145  Mass.  18. 

2.  Dally  v.  Overseers  of  Wood- 
bridge,  21  N.  J.  L.  491;  Quick  V. 
Overseers  of  Amwell,  3  N.  J.  L.  569; 
State  V.  Biddleman,  17  N.  J.  L.  20; 
Hawkins  v.  State,  21  N.  J.  L.  630. 

Time  of  Order. — And  an  order  of  filia- 
tion may  be  made  at  any  time  after 
the  bastard  is  born,  but  cannot  be 
made  before  its  birth  or  after  it  is 
twenty-one  years  of  age.  In  re  Mur- 
phy, 23  N.  J.  L.  180. 

Power  of  Justices  to  make  a  Second 
Order. — Where  an  order  of  filiation  has 
been  made  in  a  bastardy  proceeding, 
and  it  is  afterwards,  by  the  consent  of 
the  parties,  quashed  by  the  Court  of 
Sessions  that  a  second  order  may  be 
made,  a  second  order  by  two  justices 
out  of  session  is  valid  and  cannot  be 
impeached  collaterally.  People  v. 
Relyea,  16  Johns.  (N.  Y.)  155. 

Sufficiency  of  Order. — Where  an  order 
determines  in  the  usual  form  that  the 
child  is  chargeable  to  the  township, 
the  absence  of  evidence  of  payment  or 
agreement  to  pay  for  the  support  of 
the  mother  and  child  is  not  suflicient 
to  show  that  the  child  was  not  so 
chargeable.  Gaskill  v.  Overseers  of 
Poor,  36  N.  J.  L.  356,  distinguishing 
Anonymous,  3  N.  J.  L.  435. 

New    York — Allowance     of    Lying  in 
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does  not  apply  for  relief  or  put  her  child  on  the  town,  it  seems 
that  no  order  should  be  made.*  But  where  one  is  made  it  must 
be  executed  by  the  justices  jointly,*  and  is  then  conclusive  upon 
the  person  adjudged  to  be  the  putative  father,  unless  reversed  or 
modified  on  appeal.^ 

b.  Form  and  Sufficiency. — In  general  the  judgment  ren- 
dered by  a  court  against  the  person  found  to  be  the  father  of  a 
bastard  child  should  conform  substantially  to  the  statutory 
requirements.*     In  some  states  it  is  held  that  it  must  contain  an 

4.  John  D.  C.  V.  State,  i6  Fla.  554. 

Illinois. — Where  the  decision  ren- 
dered by  the  court  against  a  defendant 
in  a  bastardy  prosecution  provided  for 
payment  in  instalments,  the  judgment 
concluding  that  he  should  "  give  good 
and  sufficient  bond  herein,  with  secu- 
rity to  be  approved  by  this  court,  con- 
ditioned and  made  payable  as  by  the 
statute  in  such  case  made  and  provid- 
ed, and  that  he  be  committed  to  the 
common  jail"  of  the  county,  there  to 
be  confined  until  he  should  give  such 
bond  or  be  otherwise  discharged,  it 
was  held  that  the  judgment  in  form 
was  a  substantial  compliance  with  the 
statute,  and  proper.  Rich  v.  People, 
66  111.  513. 

Alabama. — A  judgment  by  which  the 
defendant  is  condemned  to  pay  the 
sum  of  fifty  dollars  a  year  for  ten 
years  towards  the  maintenance  and 
education  of  the  child,  and  that  he 
enter  into  a  bond  and  security  for  the 
due  and  faithful  payment  of.  the  said 
sums  of  money,  as  by  statute  required, 
is  regular.  Austin  v.  Pickett,  9  Ala. 
102. 

Where  County  is  Substituted  as  Com- 
plainant.— Where,  upon  the  death  of 
the  mother,  the  proper  county  has 
been  substituted  as  complainant,  the 
judgment  and  order  of  the  court  upon 
a  verdict  of  guilty  should  require  the 
reputed  father  to  give  security  to  save 
the  county  harmless.  Dodge  County 
V.    Kemnitz,  38  Neb.  554. 

Necessity  that  Judgment  should  Pursue 
Finding. — Where  it  appeared  by  the 
indictment  that  the  parties  all  resided 
in  one  county,  and  on  this  indictment 
a  verdict  was  rendered  against  the 
party  charged,  and  the  judgment  on 
that  verdict,  so  far  from  pursuing  its 
finding,  directed  a  recognizance  to  in- 
demnify a  different  county — held,  that 
such  judgment  was  erroneous.  Root 
V.  State,  ID  Gill  &  J.  (Md.)  374. 

Necessity  that  Judgment  should  Show 
Jurisdiction.  —  In   an  order  of   mainte- 


Expenses. — Where  a  bastard  child  is 
likely  to  become  chargeable  to  a  town, 
the  justices  may  make  an  order  upon 
the  overseers  of  the  poor  for  the  lying- 
in  expenses  of  the  mother  before  the 
birth;  and  after  the  birth  they  may 
make  an  order  of  filiation  upon  the 
putative  father,  and  order  him  to  pay 
those  expenses  in  gross;  and  this  even 
though  nothing  has  been  paid  by  the 
overseers  under  the  first  order,  the 
question  of  payment  properly  arising 
when  the  town  seeks  to  enforce  the 
order.  Overseers  of  Minden  v.  Cox, 
7  Cow.  (N.  Y.)  235. 

1.  Anonymous,  3  N.  J.  L.  435. 

2.  The  making  of  an  order  of  filia- 
tion is  a  judicial  act  which  must  be 
executed  by  two  justices  jointly,  and 
not  separately.  Therefore  an  order 
signed  by  each  justice,  in  the  absence 
of  the  other,  though  agreed  upon 
when  they  were  together,  is  erroneous 
and  must  be  quashed.  State  v.  Prall, 
10  N.  J.  L.  161;  State  v.  Joslin,  13  N. 
J.  L.  267. 

3.  Overseers  v.  Ely,  Hill  &  D.  Supp. 
(N.  Y.)  379;  Wallsworth  v.  Mead,  9 
Johns.  (N.Y.)367;  People  v.  Relyea,  16 
Johns.  (N.  Y.)  153. 

Vacating  Order. — An  order  for  the 
maintenance  of  a  bastard  child,  legally 
made  by  two  justices,  cannot  be  after- 
wards vacated  by  two  other  justices. 
Carpenter  v.  Whitman,  15  Johns.  (N. 
Y.)  208. 

Effect  of  Judgment  for  Costs. — Where 
a  person  accused  of  being  the  father 
of  a  bastard  child,  or  of  a  child  likely 
to  be  born  a  bastard,  is  adjudged  to  be 
such  father  by  two  justices,  they  are 
to  make  an  order  of  filiation,  etc.,  and 
shall  certify  the  reasonable  costs  of 
apprehending  the  said  father  and  the 
costs  of  filiation;  and  as  long  as  their 
decision  exists  the  justices'  order  de- 
termining the  amount  of  such  costs 
cannot  be  reviewed  collaterally.  Dun- 
ham V.  Monell.  Hill  &  D.  Supp.  (N. 
V.)377- 
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express  adjudication  that  the  accused  is  the  putative  father  of  the 
bastard.*  It  should  also  definitely  point  out  and  fix  the  liability 
of  the  defendant:*  but  it  seems  that  the  judgment  should  not 
direct   the   issuing  of   execution  in    case  of  nonpayment.*      It 


nance  made  by  a  county  court  the  place 
of  birth  of  the  child  must  be  set  forth, 
that  it  may  appear  that  the  county 
court  has  jurisdiction,  and  that  the 
child  was  born  in  the  county  to  which 
the  relief  is  ordered.  Edmonds  v. 
State,  5  Humph.  (Tenn.)  94. 

Order  of  Two  Justices.  —  An  order 
made  by  two  justices  in  a  bastardy 
case  must  recite  such  facts  as  show 
their  jurisdiction.  Tompkins  v. 
Schomp,  45  N.  J.  L.  491. 

Use  of  Word  "  County,"  where  Town  is 
Chargeable — New  York. — Though  Laws 
N.  Y.  1886,  c.  155,  makes  each  town  in 
the  county  chargeable  with  its  own 
poor,  yet  where  an  order  of  filiation 
required  the  defendant  to  pay  to  the 
overseers  of  the  poor  for  the  support 
of  a  bastard  child,  a  certain  sum 
weekly  as  long  as  the  child  should  con- 
tinue chargeable  to  said  county,  it  was 
held  that  the  use  of  the  word  '  'county" 
instead  of  "town"  was  harmless  and 
in  no  way  prejudicial  to  the  defendant, 
since  the  undertaking  required  of  him 
is  prescribed  by  N.  Y.  Code  Crim. 
Pro.,  §  851;  and  defendant  was  com- 
mitted until  he  should  be  discharged 
by  the  Court  of  Sessions,  or  should 
deliver  an  undertaking  required  by 
said  justices,  as  prescribed  by  Code 
Crim.  Pro.,  §851.  People  v.  Leavitt 
(Supreme  Ct.),  15  N.  Y.  Supp.  618. 

1.  Com.  V.  Clark,  2  Mass.  156; 
Spurgeon  v.  Clemmons,  6  Neb.  307; 
Sperger  v.  State,  32  Wis.  400;  Devin- 
ney  v.  State,  Wright  (Ohio)  564. 

Where  the  Verdict  Affirms  the  Fact. — 
Where  the  verdict  affirms  that  the  de- 
fendant is  the  real  father  of  the  bas- 
tard, it  is  sufficient;  and  a  judgment 
thereon  which  condemns  the  defend- 
ant to  the  payment  of  the  sum  pre- 
scribed by  law  as  a  consequence  of  the 
paternity,  and  directs  a  bond  to  be 
executed  with  surety  for  the  annual 
payment  of  the  sum  adjudged,  though 
not  entirely  formal,  will  be  sustained. 
Berryman  v.  Lawrence  County  Judge, 
9  Ala.  455. 

Where  the  jury  in  a  bastardy  trial 
found  that  the  defendant  was  the 
father  of  the  child,  and  the  court  ren- 
dered a  final  judgment  on  the  verdict, 
it  was  held  not  to  be  error  that  the 


court  did  not  formally  adjudge  the 
defendant  to  be  the  father.  Dean  v. 
State,  29  Ind.  483. 

Connecticut. — It  is  sufficient,  to  sup- 
port an  order  for  the  maintenance  of 
a  bastard  child,  that  the  court  find  the 
defendant  guilty,  in  manner  and  form 
as  set  forth  in  the  complaint,  without 
expressly  adjudging  him  to  be  the 
putative  father.  Comstock  v.  Weed, 
2  Conn.  155.  See  also  Fuller  z/.  Hamp- 
ton, 5  Conn.  417;  Bennett  v.  Hall,  i 
Conn.  417. 

2.  Cross  V.  People,  10  Mich.  24. 
An  order  of  filiation  and  maintenance 

may  be  made  against  both  or  either  of 
the  parents;  and  it  is  no  objection  that 
the  father  alone  is  charged  with  the 
maintenance  of  the  bastard  child. 
Tyrrel  v.  Overseers  of  Poor,  27  N.  J. 
L.  416.  See  also  Hull  v.  People,  41 
Mich.  167. 

In  Connecticut  it  was  early  held  that 
the  order  for  maintenance  must  be 
for  a  time  specified,  and  not  during  the 
pleasure  of  the  court.  Cheesborough 
V.  Baldwin,  i  Root  (Conn.)  230;  Bene- 
dict V.  Roberts,  2  Root  (Conn.)  497. 

Maine. — An  order  on  the  putative 
father  to  pay  a  sum  of  money  weekly 
till  the  further  order  of  the  court  is 
warranted  by  statute.  Mariner  v. 
Dyer,  2  Me.  165. 

Minnesota. — A  judgment  in  bastardy 
proceedings  requiring  the  defendant 
to  pay  a  given  sum  per  year,  without 
fixing  the  length  of  time  during  which 
the  payments  shall  continue,  is  not  on 
that  account  erroneous;  the  judgment 
in  this  respect  being  subject  to  the 
future  order  of  the  court,  upon  a 
showing  that  maintenance  is  no  longer 
necessary.  State  v.  Eichmiller,  35 
Minn.  240. 

Continuance  of  the  Child's  Life. — Where 
the  order  of  filiation  finds  that  the  de- 
fendant is  the  father  of  the  child,  a 
further  order  that  he  pay  a  specified 
sum  monthly  for  thirteen  years  will 
not  be  reversed  because  it  does  not,  in 
terms,  make  the  obligation  to  continue 
such  payments  depend  upon  the  con- 
tinuance of  the  child's  life,  such  being 
the  legal  effect  of  the  judgment. 
Rindskopf  v.  State,  34  Wis.  218. 

3.  Cooper  v.  State,  4  Blackf.  (Ind.) 
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should,  however,  direct  to  whom  the  payments  adjudged  against 
the  defendant  should  be  made.* 

c.  Amendments. — A  judgment  may,  it  seems,  be  amended, 


where 


the 

3 


mistake    sought   to   be    corrected    is  a  clerical    mis- 


prision. 

d.  Enforcement. — Ordinarily  the  mode  of  enforcing  an  order 
of  filiation  and  maintenance  is  by  scire  facias  or  action  of  debt.' 


316;  Mills  County  v.  Hamaker,  11 
Iowa  206.     See  d.  Enforcement,  infra. 

But  in  Trawick  v.  Davis,  4  Ala.  328, 
it  was  held  that  a  direction  in  the 
judgment  against  the  father  of  a  bas- 
tard child,  that  an  execution  issue 
theieon  for  each  default  in  the  pay- 
ments of  the  sums  adjudged  to  be  paid, 
was  regular. 

1.  Dickerson  v.  Gray,  2  Blackf. 
(Ind.)  230. 

A  judgment  that  "it  is  considered 
and  adjudged  and  ordered  that,  for  the 
maintenance  of  the  said  bastard  child, 
the  said  plaintiff  do  recover  against  the 
defendant  to  and  for  the  uses  prescribed 
by  law,"  etc.,  is  substantially  good. 
It  is  equivalent  to  ordering  the  money 
to  be  paid  toihe  party  who  shall  main- 
tain the  child  or  become  entitled  to  the 
same   by  law.     Neff  v.  State,  3  Ind. 

564- 

The  failure  of  a  judgment  to  direct 
to  whom  the  annual  payments  should 
be  made  does  not  invalidate  the  judg- 
ment. Livingston  v.  People,  48  111. 
App.  109. 

Where  Proceedings  are  not  by  the 
Mother. — It  seems  that  where  the  dis- 
tinction between  town  and  county  poor 
has  been  abolished,  the  order  of  filia- 
tion may  still  be  made  in  the  name  of 
the  overseers  of  the  poor  as  well  as  in 
the  name  of  the  superintendents;  and 
the  suit  upon  such  order  must,  of 
course,  be  brought  in  their  names. 
Overseers  v.  Ely,  Hill  &  D.  Supp.  (N. 

Y.)  379- 

Who  May  Recover — Indiana.  —  The 
judgment  against  the  defendant  may 
be,  that  he  pay  the  mother,  for  the 
support  of  the  child,  a  certain  sum  per 
annum  for  five  years,  etc.  Beeman  z/. 
State.  5  Blackf.  (Ind.)  165. 

Florida. — In  Andrew  G.  v.  Catherine 
A.,  16  Fla.  830,  it  was  held  that  a 
judgment  whereby  the  mother  re- 
covers the  moneys  adjudged  is  er- 
roneous, and  that  the  recovery  should 
Ibe  in  the  name  of  the  state. 
Michigan. — Where  the  prosecution 
is  on  the  part  of  the  woman,  the  judg- 
ment or  order  should  provide  for  pay- 


ment to  her  or  to  the  county  superin- 
tendent of  the  poor,  or  to  both  in  some 
specified  proportion.  Hull  v.  People, 
41  Mich.  167. 

Where  Judgment  is  Rendered  after 
Trial  in  Absence  of  Defendant. — A  judg- 
ment rendered  by  the  Circuit  Court 
against  the  defendant,  after  a  trial  in 
his  absence,  should  be  for  the  recovery 
of  a  specific  sum,  with  directions  that 
it  shall,  when  collected,  be  paid  for  the 
maintenance  of  the  child,  in  such  in- 
stalments and  at  such  times  as  the 
court  shall  think  proper.  Hunter  v. 
State,  6  Blackf.  (Ind.)  382. 

Necessity  that  Judgment  should  State 
in  Whose  Favor  It  is  Rendered. — A  judg- 
ment rendered  by  the  trial  court,  un- 
der the  Bastardy  Act,  though  not  in 
favor  of  any  person  by  name  as  plain- 
tiff, is  nevertheless  sufficiently  specific, 
since  the  statute  points  out  with  cer- 
tainty who  is  the  plaintiff.  Scale  v. 
McClanahan,  21  Ala.  345;  Yarborough 
V.  Shelby  County  Judge,  15  Ala.  556. 

2.  Where  the  statute  prescribes  that 
an  annual  payment  for  ten  years  is  all 
the  defendant  can  be  condemned  to 
pay,  a  judgment  against  the  father  of 
a  bastard,  that  he  "pay  the  sum  of 
forty  dollars  annually  for  ten  years, 
to  wit,  forty  dollars  now  and  forty 
dollars  every  year  for  ten  years  after- 
wards," was  erroneous;  but  as  the 
judgment  shows  upon  its  face  that  the 
defendant  was  condemned  to  pay 
"  forty  dollars  annually  for  ten 
years,"  the  Supreme  Court  held  that 
the  latter  portion  of  the  judgment 
entry  must  be  treated  as  a  clerical 
misprision  and  amendable  in  that 
court.  Wilson  v.  Pike  County  Judge, 
18  Ala.  757. 

Amendment  Nunc  pro  Tunc. — A  judg- 
ment against  a  defendant  in  a  bas- 
tardy case  may  be  amended  at  a  sub- 
sequent term,  nutic  pro  tunc,  so  as  to 
require  the  annual  payments  to  be 
made  on  "the  first  Monday  in  Jan- 
uary," as  the  statute  requires,  instead 
of  "the  first  day  of  January."  Will- 
iams V.  State,  29  Ala.  9. 

3.  Cooper  v.  State,  4  Blackf.  (Ind.) 
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In  some  states,  however,  the  practice  is  to  enforce  such  an  order 
by  execution,*  and  in  others  to  commit  the  defendant  to  prison 
until  he  compHes  with  the  order.* 


316;  Harrington  v.  Ferguson,  2  Blackf. 
(Ind.)  42. 

Foreign  Judgment.  —  An  action  of 
debt  lies  in  Indiana  on  a  judgment 
rendered  in  Ohio  against  the  father 
of  a  bastard  child,  charging  him  with 
a  certain  sum,  payable  by  instalments, 
for  the  child's  maintenance:  but  the 
declaration  must  show  that  the  plain- 
tiff had  maintained  the  child,  and  thus 
entitled  himself  to  the  money  sued 
for.  Stanfield  v.  Fetters,  7  Blackf. 
(Ind.)  558. 

New  York — Action  by  Overseers  of 
Poor. — An  action  lies  by  the  overseers 
of  the  poor,  on  an  order  of  bastardy, 
to  recover  of  the  putative  father  the 
weekly  sum  directed  by  such  order 
to  be  paid.  Wallsworth  v.  Mead,  9 
Johns.  (N.  Y.)367. 

Action  on  an  Ordet — In  Whose  N^atne 
Brcught. — A  suit  on  an  order  of  filia- 
tion adjudging  a  bastard  child  charge- 
able to  the  town  or  county,  and  fixing 
the  allowance  to  be  paid  by  the  puta- 
tive father,  cannot  be  brought  by  the 
overseers  of  the  poor  of  the  town, 
in  their  names  of  office  alone,  but 
should  be  brought  in  their  individual 
names,  with  the  addition  of  office. 
Held,  also,  that  it  is  no  defense  to  such 
an  action  that  the  town  or  county  has 
not  in  fact  been  subjected  to  the  ex- 
pense of  maintaining  the  child.  Over- 
seers z/.  Ely, Hill  &  D.Supp.  (N.Y.)379. 

An  action  of  assumpsit  for  the  sup- 
port and  maintenance  of  a  bastard 
child  does  not  lie  against  the  reputed 
father,  notwithstanding  the  existence 
of  an  order  of  filiation  and  mainte- 
nance, except  upon  a  promise,  either 
express  or  implied.  The  remedy  in 
such  cases  is  by  proceedings  under  the 
order  of  filiation,  in  the  names  of  the 
overseers  or  superintendents  of  the 
poor.  Moncrief  v.  Ely,  19  Wend.  (N. 
Y.)403. 

Action  on  Judgment  Rendered  on  De- 
fault.— Where,  on  default  in  a  prose- 
cution for  bastardy,  a  judgment  was 
rendered  against  the  putative  father 
for  money  payable  by  instalments,  it 
was  held  that  an  action  for  debt  would 
lie  to  enforce  such  judgment.  Stokes 
V.  Sanborn,  45  N.  H.  274. 

1.   Darby  v.  Carson,  9  Ohio  149. 

Where  a  mother  has  recoveied  judg- 


ment upon  a  previous  adjudication 
that  the  putative  father  of  her  illegiti- 
mate child  should  pay  to  her  a  sum  of 
money,  she  is  entitled  to  have  exe- 
cution running  against  his  body  not- 
withstanding he  may  have  been  dis- 
charged, on  taking  the  poor-debtor's 
oath,  from  an  imprisonment  which 
had  been  ordered  upon  his  refusal  to 
give  bond  for  the  performance  of  the 
original  adjudication.  McLaughlin  v. 
Whitten,  32  Me.  21. 

Judgment  in  a  bastardy  case  that 
"defendant  pay,  not  exceeding  fifty 
dollars,"  etc.,  sustained  by  no  evi- 
dence of  a  bond  having  been  executed 
except  the  mere  testimony  of  the 
clerk  that  none  could  be  found  in  the 
office,  but  that  defendant's  security 
said  he  had  executed  one — held,  that 
there  could  have  been  no  legal  foun- 
dation for  an  execution.  Isaacs  v. 
Jefferson  County  Judge,  5  Stew.  &  P. 
(Ala.)  402. 

2.  Massachusetts. — Scire  facias  does 
not  lie  upon  an  order  of  the  Common 
Pleas,  that  the  reputed  father  shall 
pay  a  weekly  sum  towards  the  mainte- 
nance of  such  child,  and  that  he  shall 
give  a  bond  therefor  to  indemnify 
the  town.  The  only  mode  of  enforc- 
ing the  performance  of  the  order  is  to 
commit  the  defendant  to  prison  until 
he  shall  comply.  Woodcock  z/.  Walker, 
14  Mass.  386. 

Indiana.  —  The  imprisonment  of  a 
judgment  defendant  in  a  bastardy 
proceeding  is  a  means  of  enforcing 
the  order  of  the  court,  and  is  a  part  of 
the  remedy  to  which  the  relator  or  the 
state  is  entitled;  and  a  failure  to  pay 
or  replevy  the  judgment  is  not  to  be 
treated  as  a  contempt  of  court.  Rey- 
nolds V.  Lamount,  45  Ind.  308. 

Florida. — The  Circuit  Court,  being 
authorized  to  require  security  to  be 
given  by  the  defendant  for  the  payment 
of  the  amount  which  he  has  been  con- 
demned to  pay  towards  the  main- 
tenance of  a  bastard  child,  and  hav- 
ing by  its  judgment  directed  such 
bond  to  be  given,  has  the  authority 
and  power  to  direct  the  defendant 
to  remain  in  the  custody  of  the 
sheriff  and  to  be  imprisoned  until  he 
complies  with  its  order.  Ex  p.  J.  C. 
H.,  17  Fla.  362. 
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4.  Costs. — In  some  jurisdictions  the  right  to  costs  is  given  by 
statute  or  is  allowed  as  in  civil  cases,*  while  in  others  costs  are 
not  awarded.*  It  seems,  however,  that  in  any  event  costs  are 
not  allowable  where  the  proceedings  are  discontinued,  dismissed, 
or  quashed.*  Statutory  provisions  as  to  costs  in  civil  cases  will 
usually  fix  the  amount  to  be  awarded  where  costs  are  allowed,* 


Necessity  of  Writ  to  Authorize  Comirit- 
ment. — \n  Indiana  no  writ  other  than 
the  order  of  the  court  is  necessary  to 
authorize  the  commitment  of  the  de- 
fendant in  a  bastardy  proceeding  for 
failure  to  comply  with  the  final  order 
of  the  court.  State  v.  Mullen,  solnd. 
598. 

Where  Defendant  is  in  Custody  when 
Judgment  is  Bendered.  —  Where  a 
defendant  is  in  custody  when  a 
judgment  is  rendered  against  him, 
it  is  not  erroneous  for  the  court  to 
order  that  he  remain  in  custody  until 
he  gives  the  bond  required  by  the 
statute.  Yarborough  z/.  Shelby  County 
Judge,  15  Ala.  556. 

Where  the  Trial  is  in  Absence  of  De- 
fendant.— If  the  trial  be  in  the  absence 
of  the  defendant  by  reason  of  escape, 
and  the  finding  be  against  him,  the 
Circuit  Court  has  power  to  commit 
him  to  jail  if  he  do  not  replevy  the 
judgment,  and  he  may  to  that  end  be 
arrested  upon  a  bench  warrant.  Lucas 
V.  Hawkins,  102  Ind.  64;  overruling 
Patterson  v.  Pressley,  70  Ind.  94. 

Discharge  on  Habeas  Corpus. — Where 
a  defendant  is  imprisoned  by  virtue 
of  a  constitutional  statute  for  failure 
to  comply  with  the  order  of  the  court, 
it  seems  that  no  relief  can  be  afforded 
him  by  habeas  corpus.  jS'x/.  Donahoe, 
24  Neb.  66;  Holderman  v.  Thompson, 
105  Ind.  112;  Reynolds  v.  Lamount, 
45  Ind.  308. 

In  Lower  v.  Wallick,  25  Ind.  68, 
overruling  Byers  v.  State,  20  Ind.  47, 
it  was  held  that,  imprisoning  the  de- 
fendant for  failure  to  pay  or  replevy 
the  judgment  being  legal,  the  fact 
that  the  defendant  is  unable  to  replevy 
the  judgment  does  not  entitle  him  to 
discharge  on  habeas  corpus.  See  also 
Ex  p.  Teague,  41  Ind.  278. 

But  where  the  court  has  not  ac- 
quired jurisdiction  of  the  cause,  owing 
to  the  absence  of  necessary  averments 
in  the  complaint,  a  person  condemned 
to  custody  will  be  discharged  on  habeas 
corpus.     Ex  p.  Hays.  25  Fla.  279. 

1.  See  Mariner  v.  Dyer,  2  Me.  165; 
Neary  v.  Robinson,  98  N.  Y.  81;  Wash- 


burn V.  Overseer  of  Poor,  g  Johns. 
(N.  Y.)  119;  Superintendent  of  Poor  v. 
Moore,  12  Wend.  (N.  Y.)  273;  Allen  v. 
State,  4  Blackf.  (Ind.)  123;  Schooler 
V.  Com.,  6  Litt.  Sel.  Cas.  89;  Com.  v. 
Turner,  4  Dana  (Ky.)  512;  Jones  v. 
State,  14  Neb.  210  ;  Berryman  v. 
County  Judge,  9  Ala.  455. 

2.  See  Tyrrel  v.  Overseers  of  Poor, 
27  N.  J.  L.  416;  Claflin  v.  Hubbard, 
Brayt.  (Vt.)38. 

3.  On  the  discontinuance  by  the 
plaintiff  of  the  suit  on  account  of  mis- 
carriage, the  defendant  is  not  entitled 
to  costs.  Eagan  v.  Bergen,  56  Vt. 
589. 

But  in  Allard  v.  Bingham,  8  Vt. 
470,  it  was  held  that  if  the  complain- 
ant enters  a  nonsuit  or  the  proceed- 
ings are  quashed,  costs  may  be  taxed 
in  favor  of  the  defendant  against  the 
complainant. 

Admission  that  Provision  had  been 
made  for  Child's  Support. — Where,  in  a 
prosecution  for  bastardy,  the  relatrix 
files  a  statement  admitting  that  pro- 
vision had  been  made  for  the  support 
of  the  child,  and  dismissing  the  suit, 
it  is  error  for  the  court  to  render  judg- 
ment for  costs  against  the  defendant. 
Dodd  V.  State,  30  Ind.  76. 

4.  Wisconsin. — The  defendant  can 
only  be  required  to  pay  the  same  costs 
as  would  be  taxable  in  a  civil  action 
sounding  in  tort,  and  he  cannot  be 
required  to  pay  a  specific  sum  for  at- 
torney's fees.  Speiger  v.  State,  32 
Wis.  400.  See  also  Jones  v.  State,  14 
Neb.  210. 

New  York. — Where  an  order  of  fili- 
ation is  reversed,  on  appeal  to  the 
Court  of  Sessions,  and  the  defendant 
is  discharged  on  the  merits,  the  costs 
are  to  be  governed  by  Code  Civ.  Pro., 
§  3073.  Mayham  v.  Allen,  50  Hun 
(N.  Y.)  343. 

The  prevailing  party  is  entitled  to 
taxable  costs  only  and  no  others;  and 
where  costs  are  awarded  they  should 
be  taxed  by  the  clerk  and  not  by  the 
court.  Fellows  v.  Lane,  67  How.  Pr. 
(N.Y.)435. 

Arkansas. — A  bastardy   prosecution 
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and   they  are  usually  enforced  by  executions  *  or  by  commit- 
ment.* 

XII.  Security  for  Maintenance — 1.  "When  Required. — After  an 
order  of  maintenance  based  on  a  judgment  of  filiation  the  court 
is  usually  authorized  to  require  the  putative  father  to  give  secu- 
rity for  the  performance  of  its  order.^ 

2.  To  Whom  Taken. — In  some  states  the  security  has  been 
required  to  be  taken  to  the  governor  or  the  state,'*  while  in  others 
it  seems  that  it  should  be  taken  in  the  name  of  the  township  to 
which  the  child  is  chargeable.* 

3.  Discharge. — The  security  will  be  discharged  pro  tanto  by  the 
death  of  the  child  ;  *  but  not  by  the  removal  of  the  mother  and 
child  without  the  state,''  nor  by  the  offer  of  the  father  to  maintain 
the  child.® 

4.  Remedies  against  the  Security. — In  some  states  provision  has 
been  made  whereby  instalments  due  on  a  bastardy  bond  may  be 


being  a  civil  action,  a  prosecuting 
attorney  who,  on  behalf  of  the  state, 
successfully  conducts  such  an  action 
in  the  Circuit  Court  is  not  entitled, 
upon  affirmance,  to  the  docket  fee 
allowed  in  misdemeanor  cases.  Pearce 
V.  State,  55  Ark.  387. 

1.  Massachusetts. — The  mode  of  en- 
forcing a  judgment  for  costs  in  a  bas- 
tardy proceeding  is  by  an  execution 
therefor  in  the  form  usual  in  civil 
cases.  Young  v.  Makepeace,  108 
Mass.  233. 

2.  New  York. — If  the  person  ad- 
judged to  be  the  father  of  a  bastard 
child,  and  against  whom  an  order 
of  filiation  has  been  made,  refuses 
or  neglects  to  pay  the  amount  certified 
for  the  costs  of  apprehending  him  and 
of  the  order  of  filiation,  the  justices 
may  issue  a  warrant  for  his  commit- 
ment, though  he  has  executed  a  bond 
pursuant  to  section  14  of  the  statute, 
"concerning  the  support  of  bas- 
tards." People  V.  Stowell,  2  Den.  (N. 
Y.)  127. 

8.  Dickerson  v.  Gray,  2  Blackf. 
(Ind.)  230;  Hamilton  v.  Com.,  3  T.  B. 
Mon.  (Ky.)  213;  State  v.  Darby,  7 
Rich.  (S.  Car.)  362;  State  v.  Sarratt, 
14  Rich.  (S. Car.)  29;  People  z/.Corbett, 
8  Wend.  (N.  Y.)  520. 

New  Security — When  may  be  Required. 
— Where  the  recognizance  to  indem- 
nify the  county  for  the  support  of  an 
illegitimate  child  becomes  insuflBcienl 
by  reason  of  the  insolvency  of  the 
security,  the  county  court  may  order 
tne  father  to  enter  into  a  new  recog- 
nizance; and  no  appeal  lies  from  such 


an  order.  Oldham  v.  State,  5  Gill 
(Md.)90. 

4.  Miller  v.  Com.,  i  Bibb  (Ky.)  404; 
Thompson  v.  Com.,4T.  B.  Mon.  (Ky.) 
485. 

6.   Reed  v.  Wood.  32   N.  J.  L.  418. 

6.  If  a  bastard  die  after  the  order 
of  maintenance,  the  surety  on  the 
bond  of  the  putative  father  is  liable 
only  for  the  amount  of  maintenance 
due  at  the  death  of  the  child,  with  in- 
terest from  the  time  when  it  should 
have  been  paid.  State  v.  Mitchell, 
Wright  (Ohio)  464. 

7.  Com.  V.  Williams,  i  J.  J.  Marsh. 
(Ky.)3o8. 

8.  Where  the  putative  father  has 
given  a  bond  to  indemnify  the  town 
against  the  maintenance  of  the  child, 
he  cannot  relieve  himself  from  liabil- 
ity to  the  town  by  demanding  the 
child  at  the  age  of  twenty-two  months, 
and  offering  to  maintain  it,  the  mother 
refusing  her  assent  to  part  with  the 
child.  Hudson  v.  Hills.  8  N.  H. 
417. 

Desertion  of  Child  byMother. — The  fact 
that,  after  proceedings  in  bastardy,  in 
which  the  defendant  was  adjudged  to 
be  the  father  of  the  child,  etc.,  the 
mother  married  and  left  the  state 
and  deserted  the  child,  and  that  the 
father  offers  to  rear  and  educate  the 
child  and  to  give  a  bond  that  it  shall 
never  become  a  public  expense,  does 
not  entitle  him  to  be  relieved  from  the 
judgment  aforesaid  or  the  bond  given 
to  secure  the  same,  nor  is  he  entitled 
to  the  care  and  custody  of  the  child. 
Olson  V.  Johnson,  23  Minn.  301. 
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recovered  on  motion.*  In  others  execution  may  issue  against  the 
sureties  in  the  same  way  ;  *  but  the  remedy  by  motion  will  not,  it 
seems,  preclude  a  recovery  by  action.'  The  action  against  the 
security  may,  in  some  jurisdictions,  be  brought  in  the  name  of 
the  overseers  of  the  poor."*  The  validity  of  the  judgment  cannot 
be  attacked  in  proceedings  to  enforce  the  security.* 


1.  Gillin  V.  Pence,  4  T.  B.  Mon. 
(Ky.)  305;  Bell  v.  Chapell,  2  T.  B. 
Mon.  (Ky.)  151;  Bell  v.  Chapell,  4  T. 
B.  Mon.  (Ky.)  486;  Hamilton  v.  Com., 
3  T.  B.  Mon.  (Ky.)  213. 

2.  Vermont. — The  proceeding  against 
the  surety  on  a  bastardy  bond  taken 
before  a  magistrate  and  returned  to 
the  county  court  may  be  by  motion  in 
the  county  court,  which  court  may 
thereupon  award  execution  against 
such  surety.  Garvin  v.  Walsh,  54  Vt. 
368. 

In  a  prosecution  for  bastardy  the 
respondent  gave  no  other  bond  than 
the  one  given  before  the  justice  of  the 
peace,  and  did  not  personally  appear 
before  the  county  court.  The  county 
court  having  ordered  the  defendant  to 
pay  the  plaintiff  for  the  support  of  the 
child  certain  sums  by  instalment,  it 
was  held  that  in  scire  facias  against 
the  sureties  of  the  bond  judgment 
might  be  rendered  for  the  sums  due 
on  such  order  at  the  commencement 
of  the  action,  but  not  for  the  present 
worth  of  the  instalments  not  yet  due. 
Freeman  v.  Batchelder,  35  Vt.  13. 

Maryland. — The  policy  of  the  acts  of 
assembly  which  require  the  father  of 
a  bastard  child  to  indemnify  the  county 
against  the  expense  of  maintaining  it, 
is  effected  by  putting  the  person  pro- 
viding for  such  child  in  the  place  of  the 
county,  and  authorizing  him  to  issue 
a  scire  facias  upon  the  recognizance  to 
reimburse  himself.  Mong  v.  State, 
10  Gill  &  _f.  (Md.)  380. 

3.  Hamilton  v.  Com.,  3  T.  B.  Mon. 
(Ky.)  213. 

4.  New  York.  —  Under  Code  Civ. 
Pro.,  §  882,  an  action  on  the  bond 
given  to  insure  the  payment  of  the 
amounts  adjudged  against  the  puta- 
tive father  may  properly  be  brought 
in  the  name  of  the  overseers  of  the 
poor  of  the  town  which  is  liable  for 
the  support  of  the  bastard.  Tillotson 
V.  Martin,  40  Hun  (N.  Y.)  316. 

An  action  on  a  bastardy  bond  given 
to  A  and  B,  as  overseers  of  the  poor 
of  a  certain  town,  must  be  brought  in 
the  names  of  the  overseers  of  the  poor 


in  oflSce  when  the  suit  is  commenced. 
Armine  v.  Spencer,  4  Wend.  (N.  Y.) 
407. 

Kew  Jersey. — An  overseer  of  the 
poor  cannot  maintain  in  his  own  name 
a  suit  on  a  bastardy  bond  which  was 
taken  by  and  in  the  name  of  his  pre- 
decessor in  oflSce.  Reed  v.  Wood,  32 
N.  J.  L.  418. 

6.  State  V.  Harmon,  3  Hill  (S.  Car.) 
275. 

Insufficiency  of  Prior  Proceedings. — It 
is  no  defense  to  an  action  on  a  bond 
that  no  costs  had  been  taxed  and  no 
process  issued  against  the  respondent 
in  the  original  bastardy  process,  and 
that  he  had  no  property.  Hyde  v. 
Chapin,  11  Cush.  (Mass.)  197. 

In  a  suit  on  a  bond  given  in  a  bas- 
tardy proceeding  by  an  infant,  neither 
the  principals  nor  the  sureties  can 
defend  on  the  following  grounds: 
I.  That  it  does  not  appear  that  the 
plaintiff  made  ahy  complaint  to  the 
magistrate,  previous  to  her  examina- 
tion by  him.  2.  That  the  complainant 
should  have  proceeded  by  her  guard- 
ian or  next  friend,  and  not  in  her 
own  name  only.  3.  That  the  bond 
was  void  because  the  warrant  was 
made  returnable  before  the  justice  is- 
suing it,  "or  some  other  justice." 
4.  That  the  warrant  was  irregular,  in 
that  it  directed  the  officer  to  bring  the 
accused  before  the  justice  to  find 
sureties  for  his  personal  appearance, 
etc.  5.  That  the  accused  party's  ap- 
pearance was  by  attorney  when  it 
should  have  been  by  guardian.  Mc- 
Call  V.  Parker,  13  Met.  (Mass.)  372. 

Where  the  putative  father  has  had 
the  benefit  of  a  trial  on  an  appeal 
before  the  sessions,  and  the  adjudi- 
cation of  that  court  has  not  been 
removed  to  a  higher  tribunal,  the  ad- 
judication must  stand,  and  cannot  be 
attacked  collaterally  in  an  action  on  the 
bond  by  attempting  to  show  that  the 
putative  father  was  not  brought  into 
court  properly  in  the  preliminary  pro- 
ceedings. To  test  that  question  the 
judgment  and  order  of  the  sessions 
should    have    been    removed   to    the 
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XIII.  New  Trial. — The  practice  regarding  the  granting  of  new 
trials  in  bastardy  proceedings  is  governed  by  the  rules  regulating 
the  granting  of  new  trials  generally.*     See  article  New  Trial. 


Supreme  Court.  Davis  v.  State,  47 
N.  J.  L.  346. 

Bight  to  Question  Validity  of  Bond. — 
A  judgment  of  affiliation  under  the 
process  in  which  the  bond  originated 
does  not,  in  a  suit  on  the  bond,  pre- 
clude the  defendant  from  questioning 
the  validity  of' such  bond.  Robinson 
V.  Swett,  26  Me.  378. 

Defenses — Plea  of  Payment. — A  plea 
of  payment,  in  an  action  on  a  bastardy 
bond,  before  suit  is  brought  thereon, 
is  a  valid  defense.  State  v.  Fletcher, 
I  Ind.  App.  581. 

Plea  of  Infancy. — In  an  action  on  a 
bond  of  the  reputed  father  of  a  bastard 
child,  conditioned  to  indemnify  the 
town,  a  plea  that  the  defendant  was  an 
infant  when  he  executed  the  obliga- 
tion is  not  a  good  defense.  People  v. 
Moores,  4  Den.  (N.  Y.)  518;  Borden- 
town  Tp.  V.  Wallace,  50  N.  J.  L.  13. 

1.  Indiana. — In  this  state  a  bastardy 
prosecution  is  a  civil  action,  in  which 
the  state  as  a  party  may  obtain  a  new 
trial  upon  a  proper  showing.  Saint 
V.  State,  68  Ind.  128. 

The  trial  proper  ends  with  the  find- 
ing that  the  defendant  is  the  father, 
and  no  question  will  be  raised  upon  a 
ruling  in  the  proceedings  subsequent 
to  such  finding  by  assigning  such  rul- 
ing as  a  cause  for  a  new  trial.  Scott 
V.  State,  102  Ind.  278. 

Failure  to  Appoint  Guardian  ad  Litem. 
— The  failure  of  the  court  to  appoint 
a  guardian  ad  litem  for  a  minor  de- 
fendant who  is  being  prosecuted  for 
bastardy  is  not  cause  for  a  new  trial. 
Evans  v.  State,  58  Ind.  587. 

Alleged  Misconduct  of  Jury. — A  new 
trial  should  not  be  granted  because 
the  jury  inspected  the  features  of  the 
child  during  an  adjournment  of  the 
court,  where  they  were  instructed  that 
they  had  no  right  to  take  into  con- 
sideration the  countenance  of  the 
child.     La  Matt  v.  State,  128  Ind.  123. 

Excessive  Judgment.  —  That  the 
amount  adjudged  to  be  paid  by  the 
defendant  is  excessive  is  no  reason  for 
a  new  trial.  Mcllvain  v.  State,  80 
Ind.  69. 

Irregularity  of  Proceedings  in  Trial 
Court. — The  examination  of  the  rela- 
trix  as  a  witness,  while  the  court  was 
considering  a   motion  of   defendant's 


attorney  to  postpone  the  trial,  was 
held  to  be  an  "  irregularity;  "  and  re- 
fusing to  call  a  jury  when  properly 
demanded  by  said  attorney  was  "  error 
of  law,"  within  the  meaning  of  the 
statute  concerning  new  trials  (2  Rev. 
Stat.,  1876,  p.  178,  §  352).  Alley  v. 
State,  76  Ind.  94. 

Newly  Discovered  Evidence. — State- 
ments of  the  mother  of  a  bastard 
child,  some  time  after  its  birth,  as  to 
the  father's  identity  can  be  used  as 
impeaching  evidence  only,  and  not  as 
an  admission  by  a  party  to  the  action, 
and  therefore  will  not,  as  a  general 
rule,  constitute  cause  for  a  new  trial 
as  newly  discovered  evidence.  Har- 
per V.  State,  loi  Ind.  log.  See  also,  as 
to  newly  discovered  evidence.  Ding- 
man  V.  State,  48  Wis.  485. 

Omission  to  Enter  the  Flea. — Omission 
to  enter  the  plea  of  defendant  before 
the  jury  was  impaneled  is  an  irregular- 
ity, but  not  being  any  prejudice  to 
the  rights  of  the  defendant,  a  new 
trial  will  not  be  granted  for  that 
reason.  Hutchinson  v.  State,  ig  Neb. 
262. 

Prosecution  by  Public  Officer  without 
Leave  of  Court,  after  the  mother  has 
refused  or  neglected  to  proceed,  has 
been  held  to  be  no  ground  for  a  new 
trial  in  Afassac/iusetts.  Noonan  v. 
Brogan,  3  Allen  (Mass.)  381. 

Determination  as  to  Competency  of 
Complainant  as  Witness. — If  such  de- 
termination is  erroneous  the  defendant 
can  avail  himself  of  the  error  only  on 
motion  for  a  new  trial,  upon  the  evi- 
dence reported  by  the  presiding  judge. 
Jackson  v.  Jones,  38  Me.  185. 

Discrepancy  between  Verdict  and  Com- 
plaint.— After  a  verdict  it  is  no  ground 
for  a  new  trial  that  the  jury  found  the 
child  was  begotten  at  a  later  time  than 
that  charged.  Beals  v.  Furbish,  39 
Me.  469. 

Verdict  Contrary  to  the  Evidence. — The 
court  has  power,  after  a  verdict  and 
before  judgment,  on  motion  and  with- 
out any  additional  evidence,  to  set 
aside  the  verdict  against  the  evidence 
and  to  grant  a  new  trial.  Eaton  v. 
Elliot,  28  Me.  436. 

Conflicting  Evidence.  —  Where  the 
jury  has  been  properly  instructed  and 
the    testimony    is    contradictory    and. 
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XIV.  Review — 1.  Remedies  of  Parties  Agg^rieved.— The  remedies 
of  persons  aggrieved  by  the  decision  of  the  trial  court  in  prose- 
cutions for  the  maintenance  of  bastard  children  are  various  in 
the  different  states.  Thus  there  may  be  an  appeal,*  writ  or 
petition  of  error,*  certiorari,-'  or  petition  for  review."* 

2.  Parties  to  Proceedings  to  Review. — The  defendant  may  have 
the  proceedings  reviewed,  of  course,  as  likewise  may  the  prosecu- 
tion in  those  states  where  the  proceedings  are  -regarded  as  civil  in 
their  nature,  or  where  proceedings  for  review  by  the  state  are  al- 
lowed by  statute  in  criminal  cases.*  So  a  plaintifT  who  is  dissatis- 
fied with  the  amount  may  seek  to  have  the  proceedings  reviewed 
that  she  may  recover  a  more  favorable  judgment.*    Where  the  de- 


irreconcilable,  a  new  trial  will  not  be 
granted  by  the  court.  Connelly  v. 
People,  8i  111.  379;  Halcomb  v.  People, 
79  111.  409. 

1.  People  V.  Ontario  County  Ct.,  45 
Hun  (N.  Y.)  54;  State  v.  Ledbetter.  4 
Ired.  (N.  Car.)  242;  State  v.  Thomas, 
5  Ired.  (N.  Car.)  366.  See  article 
Appeals,  Vol.  II.,  p.  52. 

2.  See  article  Error,  Writ  OF.  See 
also  State  v.  Mushied,  12  Wis.  561; 
Hobbs  V.  Beckwith,  6  Ohio  St.  253; 
Browne  v.  Stimpson,  2  Mass.  445. 

3.  See  article  Certiorari.  See  also 
Gile  V.  Moore,  2  Pick.  (Mass.)  386; 
Baster  v.  Columbia  Tp.,  16  Ohio  57; 
Cross  V.  People,  8  Mich.  113;  State  v. 
Linton,  42  Minn.  32;  Leconey  v.  Over- 
seer of  Poor,  43  N.  J.  L.  406;  Sweet 
V.  Overseers  of  Poor.  3  Johns.  (N.  Y.) 

23- 

4.  Where,  before  the  filing  of  the 
complainant's  declaration,  a  default 
has  been  entered  against  the  defend- 
ant for  nonappearance,  he  may  move 
to  take  off  the  default  and  set  up  a 
defense,  if  he  has  any,  after  the  dec- 
laration has  been  filed.  If  the  de- 
fault was  suffered  inadvertently  when 
he  had  a  good  defense,  his  remedy 
after  judgment  entered  against  him  is 
by  petition  for  review.  Priest  v. 
Soule.  70  Me.  414. 

5.  State  V.  Wilkie,  85  N.  Car.  513; 
State  V.  Crouse,  86  N.  Car.  617;  O'Neal 
V.  State,  2  Sneed  (Tenn.)  215;  Pecple 
V.  Noxon,  40  111.  30;  Glenn  v.  State,  46 
Ind.  368;  Walker  v.  State,  6  Blackf. 
(Ind.)  i;  Dibble  v.  State,  48  Ind.  470; 
Galvin  v.  State,  56  Ind.  51;  Morris  v. 
State,  115  Ind.  282;  McCoy  v.  State, 
121  Ind.  160;  Richmond  v.  Bowen,  54 
N.  H.  99. 

In  Wisconsin  it  was  held  that  ex- 
ceptions  will  not  lie,  under  a  statute 


allowing  exceptions  in  criminal  cases. 
State  V.  Jager,  19  Wis.  235. 

New  York. — In  an  early  case  it  was 
held  that  where,  on  a  bastardy  trial 
before  two  justices,  the  party  charged 
with  being  the  father  of  the  child  is 
acquitted,  an  appeal  to  the  Sessions 
does  not  lie  by  the  superintendent  of 
the  poor  of  a  county  from  such  ad- 
judication of  the  justices.  People  v. 
Tompkins  Gen.  Session,  19  Wend.  (N. 
Y.)i54. 

Connecticut. — In  bastardy  cases  an 
appeal  from  a  judgment  on  a  plea  in 
abatement  before  the  justice  cannot 
be  taken  by  the  defendant,  but  the 
practice  is  to  allow  him  to  renew  the 
objection  in  the  higher  court.  Nauga- 
tuck  V.  Smith,  53  Conn.  523. 

Appeals. — Where  the  mother  of  a 
child  marries  pending  an  appeal,  the 
proceedings  need  not  be  amended  by 
making  the  husband  a  party  thereto. 
O'Neal  V.  State,  2  Sneed   (Tenn.)  215. 

Batification  of  Appeal. — Where  an  ap- 
peal has  actually  been  perfected,  no 
matter  by  whom,  the  court  acquires 
jurisdiction  of  the  case;  and  if  the 
prosecuting  attorney  or  his  deputy 
appears  in  the  Circuit  Court  and  prose- 
cutes the  appeal  to  final  judgment, 
that  amounts  to  an  adoption  or  ratifi- 
cation of  the  act  of  the  person  who 
took  the  appeal.  McCoy  v.  State,  121 
Ind.  160. 

6.  Upon  a  proceeding  by  a  town 
against  the  father  of  a  bastard  child, 
the  court,  under  the  statute,  has  no  au- 
thority to  order  the  defendant  to  pay 
a  weekly  sum  for  the  support  of  the 
child,  such  order  being  authorized 
only  in  case  of  a  suit  instituted  by  the 
mother  of  the  child.  Where  such  an 
order  had  been  made  it  was  held  that 
the  judgment  might  be  reversed  upon 
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fendant  brings  error  the  mother  need  not  be  made  defendant.* 

3.  What  is  Appealable. — The  appeal  must  be  from  a  final  determi- 
nation ;  *  and  the  appellate  court  will  not  review  matters  in  the 
discretion  of  the  trial  court.^ 

4,  Appellate  Jurisdiction. — Appellate  jurisdiction  varies  in  the 
several  states,  but  generally  an  appeal  lies  to  some  superior 
tribunal  to  review  the  determination  of  the  magistrate  who 
originally  entertained   the  proceedings;"*  although    it  has  been 


a  writ  of  error  brought  by  the  plain- 
tiffs themselves,  although  it  was  in 
their  favor,  as  they  were  entitled  to  a 
legal  judgment  which  they  could  en- 
force.    Seymour  v.  Belden,  28  Conn. 

443- 

1.  See  Trawick  v.  Davis,  4  Ala.  328; 
Brown  v.  M'Lane,  i  Ala.  208. 

2.  In  Sweet  v.  Overseers  of  Poor,  3 
Johns.  (N.Y.)23,  where  a  finding  by  the 
justice  that  the  evidence  is  insufficient 
to  sustain  the  charge  is  followed  by  a 
judgment  that  the  defendant  be  dis- 
charged, the  judgment  is  a  final  one, 
and  from  it  an  appeal  may  be  taken. 
McCoy  V.  State,  121  Ind.  160. 

Under  a  statute  (Indiana  Justices' 
Act,  §  64,  Gavin  &  H.  Stat.  593)  al- 
lowing an  appeal  from  a  "  judgment," 
an  appeal  cannot  be  taken  from  a 
"  finding  "  by  a  justice  of  the  peace 
that  defendant  was  not  guilty.  State 
V.  Brown,  44  Ind.  329. 

Where  a  justice  of  the  peace  enters 
a  judgment  of  not  guilty,  an  appeal 
will  lie  from  such  judgment,  although 
there  be  no  finding.  Askren  v.  State, 
51  Ind.  592. 

A  justice's  judgment  that  the  "  de- 
fendant is  discharged  from  custody," 
and  "  that  the  relatrix  do  pay  the 
costs  of  the  suit,"  though  informal,  is 
one  from  which  the  plaintiff  could 
appeal.     Britton  v.  State,  54  Ind.  535. 

3.  The  amount  of  judgment  must 
depend  upon  the  circumstances  of  each 
case,  and  such  judgment  will  not  be 
reviewed  by  the  Supreme  Court  when 
the  evidence  considered  by  the  court 
below  does  not  appear  of  record. 
Mills  County  v.  Hamaker,  11  Iowa  206. 
See  generally,  as  to  review  of  exercise 
of  discretionary  power,  article  Ap- 
peals, Vol.  II.,  pp.  409-420. 

Continuance. — If  the  transcript  of  the 
justice  and  the  written  examination  of 
the  complainant  filed  in  the  Court  of 
Common  Pleas  be  lost,  a  motion  to 
continue  the  cause  until  such  lost  pa- 
pers be  found  is  addressed  to  the   dis- 


cretion of  the  court,  and  its  action 
thereon  cannot  be  reviewed  on  error. 
Hoff  V.  Fisher,  26  Ohio  St.  7. 

Befusal  of  Application  for  Bond. — Nor 
will  the  appellate  court  consider  the 
refusal  of  an  application  for  a  bond  to 
secure  the  performance  of  an  order  of 
maintenance  addressed  to  the  discre- 
tion of  the  trial  court.  Madison  v. 
Gray,  72  Me.  254. 

Proceedings  of  Justices — Certiorari  to 
the  Sessions. — The  Supreme  Court  will 
not  quash  the  proceedings  of  two 
justices  in  a  bastardy  case  upon  cer- 
tiorari to  the  Sessions,  without  first 
setting  aside  the  order  of  the  Sessions. 
State  V.  Overseer  of  Poor,  32  N.  J.  L. 
275- 

4.  Illinois. — It  was  held  that,  in  the 
absence  of  a  statute  allowing  appeals 
from  the  county  court  in  cases  of  bas- 
tardy, the  judgments  of  that  court  in 
such  cases  would  be  reviewed  by  the 
Supreme  Court  to  prevent  a  failure  of 
justice.  This  was  decided  in  view  of 
the  failure  of  the  County  Court  Act  of 
1871-72  to  make  provision  for  such 
appeals.  Peak  v.  People,  71  111.  278; 
Peak  V.  People,  76  111.  289. 

Where  such  an  appeal  does  lie  to  the 
Circuit  Court,  the  case  must  go  to  the 
Supreme  Court  through  the  Circuit 
Court.  Peak  v.  People,  76  111.  289; 
Lewis  V.  People,  82  111.  104. 

The  Revised  Statutes  of  1874  con- 
ferred the  right  to  appeal  from  the 
county  court  to  the  Circuit  Court, 
where  a  trial  should  be  had  de  novo. 
Holcomb  V.  People,  79  111.  409;  Lewis 
V.  People,  82  111.  104;  Hauskins  v. 
People,  82  111.  193;  Stanley  v.  People, 
84  111.  212;  Rawlings  v.  People,  102 
111.  475;  Scharf  v.  People,  134  111.  240. 

The  Act  of  1877  (Laws  1877,  §  8.  p. 
69),  allowing  appeals  from  the  county 
court  to  the  Appellate  Court  in  cer- 
tain specified  cases,  and  in  all  com- 
mon-law cases,  etc.,  does  not  author- 
ize an  appeal  to  the  Appellate  Court 
in   bastardy  proceedings.     And  since 
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held  in  some  states  that,  for  the  purposes  of  review,  bastardy  pro- 


these  proceedings  are  in  their  nature 
civil,  an  appeal  does  not  lie  to  that 
court,  under  the  Act  of  1879  (§  9>  P- 
222),  relating  to  appeals  to  the  Appel- 
late Court  in  criminal  cases.  Raw- 
lings  V.  People,  102  111.  475. 

In  1S87  (Laws  of  1887,  p.  156)  the 
Appellate  Court  Act  was  amended  so 
as  to  give  the  Appellate  Court  juris- 
diction of  all  matters  of  appeal  or  error 
from  judgments  of  the  county  court  in 
proceedings  other  than  criminal  cases 
not  misdemeanors.  And  in  See  v.  Peo- 
ple, 140  111.  536,  the  court  decided  that 
under  this  amendment  an  appeal 
would  lie  from  a  judgment  in  bastardy 
proceedings  from  the  county  court  to 
the  Appellate  Court. 

But  in  Stivers  v.  People  (111.,  1894), 
38  N.  E.  Rep.  574,  the  court  expressly 
overruled  the  last-mentioned  case,  and 
held  that  neither  the  County  Court 
Act  (Rev.  Stat.  1893,  c.  37,  §  212)  nor 
section  8  of  the  Appellate  Court  Act 
gave  the  Appellate  Court  jurisdiction 
of  appeals  from  the  county  courts  in 
bastardy  cases. 

In  Scharf  v.  People,  134  111.  240, 
which  was  an  appeal  from  the  Appel- 
late Court,  section  8  of  the  act  creat- 
ing that  court  was  construed.  The 
court  declined  to  adhere  to  Rawlings 
V.  People,  102  111.  475,  and  it  was  held 
that  a  bastardy  proceeding  was  not 
"  an  action  ex  contractu"  nor  was  the 
foundation  of  the  right  of  recovery  a 
"  penalty."  in  the  sense  in  which  those 
terms  were  used  in  that  section.  It 
was  also  held  in  this  case  that,  since 
the  judgment  against  a  putative  father 
must  necessarily  be  less  than  one 
thousand  dollars  —  the  minimum 
amount  of  a  judgment  from  which  an 
appeal  would  lie,  in  the  absence  of  a 
certificate  of  importance,  to  the  Su- 
preme Court  —  the  Supreme  Court 
would  not  review  the  judgment  of  the 
Appellate  Court  in  such  a  case  where 
no  such  certificate  was  presented. 

Indiana.  — A  bastardy  prosecution 
being  a  civil  action,  and  governed  by 
the  provisions  of  the  civil  code  in  all 
respects  not  provided  for  in  the  acts 
regulating  prosecutions  in  cases  of 
bastardy,  an  appeal  may  be  taken  to 
the  Supreme  Court  from  the  judgment 
of  the  Circuit  Court  in  a  bastardy 
case  in  any  of  the  modes  provided  for 
taking  such  an  appeal  in  a  civil  ac- 
tion; and  the  fact  that  an  appeal  was 
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prayed  for  in  one  of  these  modes  is 
no  ground  for  the  dismissal  of  an  ap- 
peal actually  taken  in  one  of  the  other 
modes.  Powell  v.  State.  96  Ind. 
108. 

Kentucky. — By  section  20  of  the  Civil 
Code  no  appeal  was  given  to  the  Cir- 
cuit Court  in  bastardy  cases;  conse- 
quently an  appeal  directly  to  the 
Court  of  Appeals,  under  section  15, 
to  correct  the  errors  of  the  county 
courts  in  such  cases,  was  the  only 
remedy.  Upon  these  sections  of  the 
code  as  originally  enacted,  the  court, 
in  Com.  v.  Taphorn,  4  Mete.  (Ky.)  71, 
decided  that  the  Circuit  Court  had  no 
jurisdiction  of  an  appeal  from  a  judg- 
ment of  the  county  court,  upon  a  for- 
feited recognizance  for  the  appear- 
ance of  a  defendant  in  a  bastardy 
case,  and  that  an  appeal  from  such 
judgment  was  exclusively  cognizable 
by  the  Court  of  Appeals. 

In  Lewis  v.  Com.,  3  Bush  (Ky.) 
541,  it  was  held  that  the  amendment 
of  March  i,  i860,  to  section  20  of  the 
Civil  Code,  giving  appellate  jurisdic- 
tion to  circuit  courts  over  "the  judg- 
ments and  final  orders  of  the  county 
courts  in  cases  of  bastardy,"  was  not 
repealed  by  section  12  of  the  Act  of 
June  3,  1865.  "to  reduce  into  one  the 
bastardy  laws  of  this  commonwealth," 
although  the  latter  act  might  be  con- 
strued as  authorizing  an  appeal  di- 
rectly from  the  county  court  to  the 
Court  of  Appeals. 

In  Com.  V.  Kendall,  6  Bush  (Ky.) 
94,  it  was  held  that,  by  section  12  of 
the  Act  of  June  3,  1865,  an  appeal 
might  perhaps  lie  directly  to  the  Court 
of  Appeals  from  the  county  court  by 
the  adjudged  father;  but  that  an  ap- 
peal from  the  county  court  by  the 
commonwealth  was  allowable  only  to 
the  Circuit  Court  in  the  first  instance, 
and  not  to  the  Court  of  Appeals. 

New  York. — The  Court  of  Sessions 
is  a  court  of  original  jurisdiction, 
within  the  provisions  of  the  Code  of 
Civil  Procedure  (sections  1340,  1357), 
allowing  appeals  to  the  Supreme  Court 
from  final  judgments  and  orders  af- 
fecting substantial  rights  of  courts  of 
record  possessing  original  jurisdic- 
tion; and  consequently  an  appeal  lies 
to  the  Supreme  Court  from  an  order 
and  judgment  of  a  Court  of  Sessions 
vacating  and  setting  aside  an  order 
made    by    two    justices.      People    v. 
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ceedings  are  not  within  the  statutes  providing  for  appeals  in  civil 
cases.* 

5.  Perfection  of  Appeal. — An  appeal  must  be  taken  within  the  time 
fixed  by  statute,*  and  the  proceeding  is  governed  generally  by  the 
rules  regulating  other  appeals ;'  and  when  so  provided  by  statute,  se- 
curity must  be  given  by  the  appellant.*  No  security  is  required, 
however,  on  an  appeal  by  the  state,*^nor  by  the  mother  when  she 
prosecutes  in  forma  pauperis.^  A  presumption  exists  in  favor  of 
the  regularity  of  the  appeal.''  See,  generally,  article  Appeals, 
Vol.  II.,  p.  I. 

6.  Proceedings  on  Appeal.  —In  those  states  iw  which  an  appeal 
from  a  determination  of  paternity  may  be  had  a  trial  de  twvo 


Davis,  15  Hun  (N.  Y.)  209;  Peopl^  v. 
Lindsay,  53  Hun  (N.  Y.)  234. 

Tennessee. — An  appeal  may  be  taken 
by  the  plaintiff  from  a  judgment  of 
the  county  court  to  the  Criminal  Court, 
the  latter  court  having  jurisdiction  of 
bastardy  prosecutions  by  the  Act  of 
1871,  which  confers  jurisdiction  on  that 
court  "  for  the  trial  and  presentment 
of  crimes  and  offenses  against  the 
state,"  since,  although  not  strictly 
criminal,  bastardy  is  an  "offense 
against  the  state."  Crawford  v.  State, 
7  Baxt.  (Tenn.)  41;  State  v.  Leonard, 
2  Lea  (Tenn.)  16. 

Virginia. —  The  superior  courts  of 
law  have  jurisdiction  to  grant  writs 
of  supersedeas  to  orders  of  the  county 
or  corporation  courts,  binding  persons 
accused  of  being  the  fathers  of  bas- 
tard children  to  support  such  children; 
and  the  Court  of  Appeals  in  like  man- 
ner has  jurisdiction  to  correct  errors 
in  the  decisions  of  the  superior  courts 
of  law  on  the  same  subject.  Mann  v. 
Com.,  6  Munf.  (Va.)  452. 

1.  Sweet  V.  Sherman,  21  Vt.  24; 
Robinson  v.  Dana,  16  Vt.  475.  Com- 
pare Ex  p.  Gowen,  4  Me.  58. 

2.  Reed  v.  State,  66  Ind.  70.  See 
article  Appeals,  Vol.  IL,  p.  237  et 
seq. 

3.  In  Minnesota  the  procedure  by 
which  a  judgment  of  the  District 
Court,  or  its  order  upon  motion  for  a 
new  trial,  in  bastardy  proceedings, 
may  be  appealed  to  the  Supreme  Court, 
is  that  regulating  appeals  in  civil 
actions.      State  v.   Klitzke,   46  Minn. 

343- 

In  New  Jersey,  upon  compliance  with 
all  the  requisites  for  an  appeal  from  a 
conviction  before  two  justices,  in  a 
bastardy  proceeding  an  appeal  may  be 
entered  in  the  Quarter  Sessions,  and 


that  court  may  rule  the  two  justiees 
to  send  up  the  papers  in  the  proceed- 
ing.     State   V.   Cassidy,   38  N.   J.    L. 

437. 

4.  Satterwhite  v.  State,  28  Ala.  65. 
People  V.  Lindsay,  53  Hun  (N.  Y.) 
234.  See  article  Appeal  Bonds,  Vol. 
I.,  p.  963. 

Defect  in  Undertaking. — When  the 
undertaking,  on  an  appeal  in  bastardy 
proceedings  from  an  order  of  filiation 
made  by  two  magistrates,  is  defective, 
the  Court  of  Sessions  has  no  power 
or  jurisdiction  to  allow  the  defendant 
to  amend  the  undertaking  or  to  accept 
a  new  one.  Ramsey  v.  Childs,  34 
Hun  (N.  Y.)  329. 

6.  Dibble  v.  State,  48  Ind.  470  ;  Neff 
V.  State,  3  Ind.  564  ;  Walker  v.  State, 
6  Blackf.  (Ind.)  i  ;  Wolf  v.  State,  11 
Ind.  231  ;  Risk  v.  State,  19  Ind.  152. 
See  article  Appeal  Bonds,  Vol.  I.,  p. 
968. 

6.  O'Neal  v.  State,  2  Sneed  (Tenn.) 
215.  See  article  Appeal  Bonds,  Vol. 
I.,  p.  999. 

7.  Wolf  V.  State,  11  Ind.  231.  See 
article  Appeals,  Vol.  II. ,  p.  420. 

Where  upon  appeal  the  defendant 
appears  and  submits  to  a  trial  by  jury, 
he  cannot  afterwards  object  that  the 
appeal  was  improperly  taken.  Neff  v. 
State,  3  Ind.  564. 

Where  Record  Fails  to  Phow  Taking  of 
Appeal. — If  an  appeal  has  in  fact  been 
taken,  the  failure  of  'he  justice  to 
note  that  fact  in  his  docket  is  not  suffi  ■ 
cient  cause  for  dismissing  the  appeal; 
and,  in  the  absence  of  anything  to  the 
contrary,  the  Supreme  Court  will  pre- 
sume in  favor  of  the  jurisdiction  of  the 
Circuit  Court,  and  that  the  case  came 
into  that  court  by  a  regular  appeal. 
Unruh  v.  State,  105  Ind.  119  ;  Morris 
V.  State;  115  Ind.  285. 
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is  usually  allowed,*  and  the  court  may  compel  the  appearance  of 
the  defendant,*  and  make  a  new  order  of  filiation  and  mainte- 
nance.* 

7.  Hearing  and  Determination. — Objections  which  might  have 
been  taken  and  passed  upon  on  the  trial  will  not  be  considered 
when  raised  for  the  first  time  on  appeal ;  *  nor  will  the  appellate 


1.  State  V.  Overseers  of  Poor,  24 
N.  J.  L.  533;  State  v.  Overseer  of 
Poor,  32  N.  J.  L.  275. 

New  York — Right  to  Trial  by  Jury. — 
On  an  appeal  to  the  Sessions  from  an 
order  of  filiation  by  two  justices  the 
appellant  is  not  entitled  to  a  trial  by 
jury.  Roy  v.  Targee,  7  Wend.  (N.  Y.) 
359. 

2.  Walker  v.  State,  6  Blackf. 
(Ind.)  I. 

3.  New  Jersey. — State  v.  Overseer  of 
Poor,  32  N.  J.  L.  275. 

When  in  a  bastardy  case  the  per- 
son charged  with  being  the  father  of 
the  bastard  child  is  acquitted  before 
the  justices,  but  convicted  in  the 
Quarter  Sessions  on  appeal,  the  Quar- 
ter Sessions  are  authorized  to  make  an 
order  of  filiation  and  maintenance 
against  him.  State  v.  Pickell,  43  N. 
J.  L.  355. 

On  appeal  to  the  Sessions  from  an 
order  of  two  justices  in  a  bastardy 
case  the  Sessions  must  retry  the  cause 
and  render  an  independent  judgment 
on  the  merits.  A  judgment  of  affirm- 
ance or  reversal  merely  is  irregular, 
and  may  be  set  aside.  Hurflf  v.  Arm- 
strong, 38  N.  J.  L.  287. 

Illinois. — A  judgment  in  the  Circuit 
Court  in  a  bastardy  proceeding  affirm- 
ing that  of  the  county  court  and  remit- 
ting the  case  to  that  court  for  execution 
is  erroneous  in  form.  The  trial,  though 
on  appeal,  being  de  novo,  the  judg- 
ment should  have  been  original  and 
complete,  without  reference  to  the 
county  court,  but  requiring  the  bond 
of  defendant  to  be  made  payable  to 
the  clerk  of  that  court  and  filed  in  his 
ofl5ce.  Church  v.  People,  26  111.  App. 
232. 

Reversal  of  Judgment  of  Circuit  Court 
on  Appeal  from  County  Court. — Where 
a  judgment  of  the  Circuit  Court,  on 
appeal  from  the  county  court,  is  re- 
versed for  want  of  jurisdiction  in  the 
Circuit  Court  to  entertain  the  appeal, 
the  judgment  of  the  county  court  is 
left  in  force.  Peak  v.  People,  71  111. 
278. 

Iowa — Power  of  District  Court. — In 


case  the  accused  appeals  to  the  Dis- 
trict Court,  that  court  has  power  to 
adjudge  the  defendant  to  pay  specified 
sums  at  fixed  periods  for  the  main- 
tenance of  the  child.  Black  Hawk 
County  V.  Cotter,  32  Iowa  125;  Coburn 
V.  Mahaska  County,  4  Greene  (Iowa) 
242. 

Tennessee — Power  of  Circuit  Court  on 
Appeal  where  County  Court  Fails  to  As- 
sess Amount  of  A  llozvattce. — The  county 
court  is  the  only  tribunal  authorized 
to  assess  the  amount  of  allowance  to 
the  mother  of  a  bastard  child  for  its 
maintenance,  and  if  that  court  fails  to 
assess  it  and  an  appeal  is  taken  to  the 
Circuit  Court,  the  latter  court  cannot 
supply  the  omission.  Irwin  v.  State, 
8  Humph.  (Tenn.)  14. 

4.  State  V.  Black  (Iowa,  1893),  55  N. 
W.  Rep.  105;  Cook  V.  People,  51  111. 
144;  Jones  V.  People,  53  111.  366.  See 
article  Exceptions  and  Objections. 

Thus,  objections  to  the  form  of  the 
complaint,  not  being  made  at  the  trial, 
cannot  be  first  taken  in  the  Supreme 
Court.  Murphy  v.  Spence,  9  Gray 
(Mass.)  399. 

A  motion  to  quash  the  affidavit  and 
warrant  on  the  ground  that  the  affi- 
davit fails  to  aver  that  the  prosecutrix 
was  a  single  woman,  comes  too  late 
when  made  for  the  first  time  in  the 
Circuit  Court  on  appeal.  Smith  v. 
State,  73  Ala.  11. 

Proof  as  to  when  Child  was  Begot- 
ten or  Born. — Where  the  proof  as  to 
when  the  child  was  begotten  or  born, 
or  where  the  defendant  was  found,  is 
not  fully  called  out  before  the  jury, 
and  no  question  is  raised  in  the  Cir- 
cuit Court  as  to  the  sufficiency  of  the 
proof  on  these  points,  the  objection 
will  be  too  late  when  raised  for  the 
first  time  in  the  Supreme  Court. 
Hauskins  v.  People,  82  111.  193;  Cook 
V.  People,  51  111.  144. 

Failure  to  Appoint  Guardian  ad  Litem. 
— An  objection  to  the  trial  and  judg- 
ment, upon  the  ground  that  no  guard- 
ian ad  litem  had  been  appointed  for  an 
infant  defendant  in  a  bastardy  suit, 
cannot  be  made  for  the  first  time  in 
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court  pass  on  general  objections  to  specific  charges.* 

XV,  Ckiminal  Peoceedings— Requisites  of  the  Indictment. — 
It  is  necessary,  in  an  indictment  for  bastardy,  to  allege  distinctly 
that  the  defendant  is  the  father  of  the  bastard  child  ;*  and  it  seems 
that  such  indictment  should  show  the  residence  of  the  mother 
and  child,'  and  in  some  states  it  was  formerly  necessary  to  charge 


the  Supreme  Court.  De  Priest  v. 
State,  68  Ind.  575. 

Overruling  a  Motion  to  Dismiss. — Error 
in  overruling  a  motion  to  dismiss  the 
prosecution,  if  not  excepted  to  at 
the  time,  is  not  available  in  the  Su- 
preme Court.  Fisher  v.  State,  65  Ind. 
52. 

Irregularity  in  the  Proceedings. — If 
there  has  been  any  irregularity  in  the 
proceedings  in  an  inferior  court,  it 
cannot  be  taken  advantage  of  in  the 
Superior  Court.  Hannan  v.  Doherty, 
136  Mass.  567;  Thompson  v.  Kenney, 
no  Mass.  317. 

In  proceedings  in  bastardy,  irregu- 
larities in  the  procedure  before  the 
justices  cannot  be  taken  advantage  of 
after  an  appeal  to  the  Sessions.  If,  on 
appeal  to  the  Sessions,  the  jurisdic- 
tional facts  can  be  gathered  from  the 
order  of  the  justices  and  the  other 
papers  in  the  case,  it  is  sufficient,  as 
every  intendment  should  be  made  in 
favor  of  these  orders.  Schomp  v. 
Tompkins,  46  N.  J.  L.  608,  reversing 
Tompkins    v.    Schomp,    45     N.   J.    L. 
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An  Order  by  Justices  Allowing  Ly- 
ing-in Expenses. — An  order  of  the  Ses- 
sions, confirming  an  order  of  bastardy 
bv  two  justices  ordering  the  payment 
of  the  expenses  of  the  lying-in  of  the 
mother,  will  not  be  reversed  on  the 
ground  that  there  was  no  evidence  be- 
fore the  Sessions  as  to  such  lying-in 
expenses,  if  no  objection  to  the  con- 
firmation of  the  justices'  order  on  that 
ground  was  taken  in  the  Sessions. 
Ray  V.  Targee,  7  Wend.  (N.  Y.) 
359. 

Prior  Order  of  Filiation  against  De- 
fendant.— That  there  was  in  fact  a 
prior  order  of  filiation  against  a  de- 
fendant in  a  bastardy  case,  in  behalf 
of  the  same  township,  respecting 
the  same  child,  will  not  justify  the 
reversal  of  the  order  of  filiation 
brought  up  to  the  Supreme  Court 
upon  certiorari,  unless  it  appears  that 
the  bar  of  the  prior  order  was  set  up 
in  the  court  below,  and  that  there  was 
an  adjudication  thereon.     Leconey  v. 


Overseer   of   Poor,  43  N.    J.    L.    409. 

1.  Objections  to  specific  charges  in 
a  bastardy  complaint  as  irrelevant  and 
unsustained  by  proof  should  be  spe- 
cifically noted,  and  not  raised  by  a 
general  objection  that  the  court 
should  have  charged  the  jury  that 
the  complaint  must  set  forth  the  time 
and  place  of  begetting  the  child,  and 
that  this  must  accord  with  known 
facts  and  the  law  of  nature,  and  that 
the  proofs  must  be  confined  to  such 
complaint.  Hamilton  v.  People,  46 
Mich.  186. 

2.  Locke  V.  State,  3  Ga.  534. 

Sufficiency  of  Indictment. — An  indict- 
ment for  bastardy,  under  the  Penal 
Code  of  Georgia,  is  sufficient  if  it  al- 
leges that  the  defendant  is  the  father 
of  the  bastard,  and  that  he  refused  to 
give  security  for  the  maintenance  and 
education  of  such  child  when  required 
to  do  so  in  terms  of  the  law  by  the 
justice  of  the  peace  before  whom  he 
was  brought  by  virtue  of  a  bastardy 
warrant.  Walker  v.  State,  5  Ga. 
491. 

Two  Bastard  Children. — Where  the 
defendant  is  charged  with  being  the 
father  of  two  bastard  children,  it  is 
the  better  practice  to  have  him  in- 
dicted for  two  distinct  offenses;  yet 
the  fact  that  he  was  charged  with  but 
one  offense  in  being  the  father  of  two 
bastard  children  is  no  ground  for  ac- 
quittal.    Davis  V.  State,  58  Ga.  170. 

Born  at  One  Birth. — Two  indictments 
may  be  sustained  under  the  S.  Car. 
Act  of  1839  against  the  putative  father 
of  two  bastard  children,  born  at  one 
birth;  but  the  indictments  and  the  re- 
cognizances should  describe  each  child 
by  name,  complexion,  hair,  and  sex, 
or  at  least  by  some  marks  of  separate 
identity.  State  v.  Derrick,  i  McMuU. 
(S.  Car.)  338. 

Meaning  Obscure  and  Uncertain. — An 
indictment,  alleging  that  A.  C.  "  is  the 
farther  of  the  said  bastard  child,"  was 
held  bad,  on  motion  in  arrest  of  judg- 
ment. State  V.  Caspary,  11  Rich.  (S. 
Car.)  356. 

3.  The  indictment  should  show  the 
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that  the  mother  was  a  white  woman.*  It  does  not  appear  necessary 
that  the  preh'minary  proceedings  before  the  justice  should  be  set 
out  in  the  indictment.* 


residence  of  mother  and  child,  so  that 
the  accused,  if  found  guilty,  may  be 
compelled,  by  a  judgment  pursuant  to 
the  verdict,  to  recognize  for  the  indem- 
nity ^of  the  proper  county.  Root  v. 
State,  lo  Gill  &  J.  (Md.)  374.  But  in 
Robinson  v.  State,  68  Md.  617,  it  was 
held  that  the  indictment  need  not 
allege  the  residence  of  the  mother, 
but  must  show  in  what  county  the 
child  was  at  the  time  of  the  indictment 
found. 

1.  State  V.  Clark,  2  Brev.  (S.  Car.) 
3S6;  State  V.  Clements,  i  Spears  (S. 
Car.)  48. 

3  Encyc.  PI.  &  Pr.— 21.  32 


2.  Cushwa  V.  State,  20  Md.  281; 
Norwood  V.  State,  45  Md.  68. 

Unnecessary  Allegations. — On  an  in- 
dictment for  bastardy  it  is  unnecessary 
to  allege  that  the  child  is  likely  to  be- 
come a  burden  upon  the  district,  and 
that  the  defendant  refused  to  enter 
into  recognizance  for  its  support,  in 
pursuance  of  the  act;  and  if  such  aver- 
ments are  made  they  need  not  be 
proved.  If  the  defendant  did  give 
such  bond,  he  should  plead  it  in  bar. 
State  z/.McDonald,  2  McCord  (S.  Car.) 
299  ;  State  v.  Crawford,  10  Rich.  (S. 
Car.)  361. 


BENEFIT   SOCIETIES. 

See  INSURANCE. 


BENCH   WARRANTS. 

See  WARRANTS. 


BESTIALITY. 

See  SODOMY. 


BIGAMY. 

I.   JUBISDICTION,  322. 

II.  The  Indictment,  324- 

1.  Generally,  324. 

2.  Allegations  as  to  First  Marriage,  325. 

3.  Allegations  as  to  Second  Marriage,  326. 

III.  Pleas,  327- 

IV.  Instructions,  328. 

I.  Jtjeisdiction. — An   indictment    for  bigamy  may  always   be 
found  in  the  county  where  the  bigamous  marriage  took  place  ;  * 

1.  Walls  V.  State,  32  Ark.  565;  Beggs  courts  of  the  county  where  it  was  con- 

V.  State,  55  Ala.  108;  Brewer  v.  State,  tracted,   not    where   the   parties   may 

59  Ala.  103;  Williams  v.  State,  44  Ala.  afterwards   have  cohabited.     State  v. 

24;    Finnev  v.   State,  3   Head  (Tenn.)  Fitzgerald,  75  Mo.  573. 

544;   State'  V.   Fitzgerald,  75  Mo.  573;  Iowa. — A    person   may   be    indicted 

State  V.  Smiley,  98  Mo.  608;  State  v.  for  bigamy  in   the  county  where   the 

Hughes,  58  Iowa  165.  unlawful   marriage   took   place,  or  in 

An   indictment   for    bigamy,    when  the  county  where  he  cohabited  under 

the  unlawful  marriage  was  contracted  the   marriage.     State    v.    Hughes,   58 

in  Missouri,  is  cognizable  only  in  the  Iowa  165. 
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and  by  statute  in  some  states  it  may  also  be  found  in  the  county 
where  the  defendant  is  apprehended.* 

Allegations. — But  in  such  case,  since  the  foundation  of  the  court's 
jurisdiction  is  the  fact  that  the  prisoner  was  apprehended  or  is  in 
custody  in  the  county,  the  same  must  be  alleged.* 

Subsequent  Cohabitation  under  the  second  marriage,  since  it  is  a  dis- 
tinct offense  from  bigamy,  may  be  indicted  and  punished  in  any 
county  in  which  it  is  committed.' 


1.  State  V.  Sweetsir,  53  Me.  438; 
People  V.  Mosher,  2  Park.  Cr.  Rep. 
<N.  Y.)  196;  King  V.  People,  5  Hun 
(N.  Y.)  297;  Collins  v.  People,  i  Hun 
(N.  Y.)  610;  Rex  V.  Fraser,  i  M.  C.  C. 
407. 

The  statute  i  Jac.  I.,  c.  11,  §  i,  pro- 
vides that  a  person  indicted  under 
it  for  bigamy  may  be  tried  in  any 
county  where  he  is  apprehended. 
Stark  Crim.  PI.  (2d  ed.)  11;  i  Bish. 
Crim.  Pro.,  §62,  note. 

It  was  also  held  under  this  statute 
that  the  arrest  of  a  person  on  the 
charge  of  larceny  was  such  an  appre- 
hension as  would  justify  his  baing  in- 
dicted and  tried  on  the  charge  of  big- 
amy in  the  same  court.  Rex  v.  Gor- 
don, R.  &  R.  C.  C.  48. 

Jurisdiction  not  Enlarged. — The  stat- 
utory provision  to  the  effect  that  an 
indictment  may  be  found  against  any 
person  for  a  second  or  other  prohib- 
ited marriage  in  the  county  in  which 
such  person  shall  be  apprehended,  and 
like  proceedings  had  as  if  the  offense 
had  been  committed  therein,  merely 
regulates  the  venue  or  place  of  trial, 
and  does  not  enlarge  the  jurisdiction 
of  the  state  courts  or  give  them  cog- 
nizance of  offenses  committed  without 
the  state.  People  v.  Mosher,  2  Park. 
Cr.  Rep.  (N.  Y.)  196. 

Motion  to  Discharge. — Where  the 
prisoner  was  indicted,  tried,  and  con- 
victed of  bigamy  in  the  court  of  one 
county,  and  the  proof  showed  that 
the  second  marriage  took  place  in 
another  county,  and  that  the  prisoner 
was  apprehended  there,  a  motion  to 
discharge  the  prisoner  was  granted. 
Collins    V.    People,    4    Thomp.    &    C. 

<N.  Y.)77- 

Escape  of  Prisoner. — Under  the  New 
York  statute  providing  that  the  pris- 
oner may  be  indicted  for  bigamy  in 
the  county  where  he  is  apprehended 
— keld,  that,  the  court  having  acquired 
jurisdiction  by  arrest  before  indict- 
ment, the  subsequent  escape  or  dis- 
charge of    the    prisoner   on    bail    will 


not  defeat  such  jurisdiction.     King  v. 
People,  5  Hun  (N.  Y.)  297. 

In  Missouri  and  Arkansas  it  is  held 
that  the  legislature  has  no  power  to 
provide  for  the  indictment  of  a  per- 
son for  bigamy  in  a  county  other  than 
that  where  the  offense  was  committed; 
and  an  act  providing  for  the  indict- 
ment of  a  bigamist  in  any  county 
where  he  is  apprehended  is  unconsti- 
tutional. State  V.  Smiley,  98  Mo. 
605;  Walls  V.  State,  32  Ark.  568. 

2.  State  V.  Griswold,  53  Mo.  181; 
State  V.  Fitzgerald,  75  Mo.  572;  Sauser 
V.  People,  8  Hun  (N.  Y.)  304;  Houser 
V.  People,  46  Barb.  (N.  Y.)  33;  Rex  v. 
Fraser,  1  M.  C.  C.  407. 

The  averment  of  the  prisoner's  ap- 
prehension is  necessary  only  where 
the  second  marriage  did  not  take 
place  in  the  county  where  the  defend- 
ant is  indicted.  State  v.  Griswold,  53 
Mo.  181;  Rex  V.  Fraser,  i  M.  C.  C. 
407;  Arch.  Crim.  PI.  (loth  Lond.  ed.) 
629. 

Where  the  venue  is  laid  in  the 
county  where  the  prisoner  is  appre- 
hended, the  indictment  should  aver 
the  arrest  in  the  county  where  the 
venue  is  laid.  3  Chitty  Crim.  Law 
720,  note. 

Allegation  as  to  Custody. — Where  an 
indictment  for  bigamy  is  found  in  a 
different  county  from  that  in  which 
the  offense  was  committed,  it  must  al- 
lege that  the  prisoner  was  in  custody 
at  the  time  of  the  finding  of  the  inqui- 
sition in  the  court  of  the  finding. 
State  V.  Griswold,  53  Mo.  181;  Reg.  v. 
Whiley,  2  M.  C.  C.  186. 

Apprehension  Prior  to  Finding  of  In- 
dictment.— Where  the  apprehension  of 
the  offender  is  made  the  ground  of 
jurisdiction,  such  apprehension  must 
have  occurred  prior  to  the  finding  of 
the  indictment  and  must  be  alleged  in 
the  indictment.  State  v.  Fitzgerald, 
75  Mo.  572. 

3.  Beggs  V.  State,  55  Ala.  loS; 
Scoggins  V.  State,  32  Ark.  205;  State 
V.  Hughes,  58  Iowa  165;  Com.  v.  Brad- 
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Second  Marriage  in  Another  State. — Where  the  second  marriage  takes 
place  in  another  state  the  courts  of  the  state  of  the  first  marriage 
have  no  jurisdiction  unless  by  statute.* 

11.  The  Indictment — 1.  Generally— Following  statute. — An  indict- 
ment for  bigamy  should  substantially  follow  the  statute  under 
which  it  is  drawn.* 

Negativing  Exceptions. — But  it  is  unnecessary  to  negative  any  of  the 
exceptions  specified  therein.' 


ley,  2  Cush.  (Mass.)  553;  State  v.  John- 
son, 12  Minn.  476. 

Upon  an  indictment  for  continuing 
to  cohabit  with  a  second  wife,  the  first 
wife  being  still  alive,  an  allegation 
that  the  second  marriage  was  on  a 
certain  day  and  that  the  prisoner  co- 
habited with  his  second  wife  for  the 
space  of  six  months,  is  a  sufficient 
statement  of  the  time  when  the  offense 
was  committed.  Com.  v.  Bradley,  2 
Cush.  (Mass.)  553;  Com.  v.  Godsoe, 
105  Mass.  464. 

statute  of  Limitation. — Where  the 
defendant  continued  to  cohabit  within 
the  state  after  the  bigamous  marriage 
was  barred — held,  that  he  could  be 
prosecuted  for  the  distinct  offense. 
State  V.  Sloan,  55  Iowa  217.  See  also 
Scoggins  V.  State,  32  Ark.  205;  State 
V.  Nadal,  69  Iowa  478. 

1.  State  V.  Barnett,  83  N.  Car.  616; 
Scoggins  V.  State,  32  Ark.  205;  State 
V.  Johnson,  12  Minn.  476;  People  v. 
Mosher,  2   Park.  Cr.  Rep.  (N.  Y.)  195. 

2.  State  V.  Gonce,  79  Mo.  600;  State 
V.  Armington,  25  Minn.  29;  Davis  v. 
Com.,  13  Bush  (Ky.)  318. 

Form. — The  said  A  on  day  of 

year,  at  the  city  of ,  in   said 

county,  wilfully,  unlawfully,  and 

feloniously,  having  a  wife  then  living, 
unlawfully  married  one  B  contrary  to 
the  statute  in  such  case  provided,  and 
against  the  peace  and  dignity  of  the 
state.  State  v.  Armington,  25  Minn. 
29. 

Illinois. — An  indictment  charging 
that  the  defendant  on  the  15th  day  of 
April,  1872,  in  Cook  county,  Illinois, 
married  one  Mary  I.  Bennett,  who 
then  became  his  lawful  wife;  that 
afterwards,  on  the  19th  day  of  Sep- 
tember, 1883,  at  St.  Paul,  in  the  county 
of  Ramsey,  in  the  state  of  Minnesota, 
he  unlawfully  married  one  Mary  E. 
Markham,  while  he  was  yet  the  lawful 
husband  of  the  said  Mary  I.  Bennett, 
never  having  been  divorced  from  her, 
and  she  being  then  living;  and  that 
afterwards   the  defendant  did  unlaw- 


fully cohabit  with  the  said  Mary  E. 
Markham  in  the  county  of  Kankakee, 
in  this  state — charges  the  offense  of 
bigamy  under  the  Illinois  statute. 
Tucker  v.  People,  117  111.  91. 

Words  in  Statute  Descriptive  of  Offense. 
— The  rule  as  to  the  sufficiency  of  an 
indictment  which  follows  the  language 
of  the  statute  and  charges  the  com- 
mission of  the  offense  therein  de- 
scribed applies  only  to  offenses  which 
are  complete  in  themselves,  when  the 
acts  set  out  in  the  statute  have  been 
done  or  performed,  which  is  not  the 
case  in  the  crime  of  bigamy.  Davis 
V.  Com.,  13  Bush  (Ky.)  318,  overrul- 
ing Com.  V.  Whaley,  6  Bush  (Ky.) 
266. 

3.  Barber  v.  State,  50  Md.  170; 
State  V.  Williams,  20  Iowa  98;  Com.  v. 
Jennings,  121  Mass.  47;  Kopke  v. 
People,  43  Mich.  41;  Fleming  v.  Peo- 
ple, 27  N.  Y.  330;  State  v.  Norman,  2. 
Dev.  (N.  Car.)  222;  State  v.  Abbey,  29 
Vt.  60,  67  Am.  Dec.  755;  Stanglein  v. 
State,  17  Ohio  St.  453.  See  also  State 
V.  Palmer,  18  Vt.  570. 

In  Com.  V.  Jennings,  121  Mass.  49, 
Gray,  C.J.,  delivering  the  opinion 
of  the  court,  said:  "It  is  a  general 
rule  of  pleading  that  when  an  ex- 
ception or  a  proviso  is  embodied  in 
the  clause  which  defines  the  offense, 
or,  as  it  is  commonly  called,  the  enact- 
ing clause,  it  must  be  negatived  in  the 
indictment;  but  if  it  is  only  found  in  a 
subsequent  distinct  clause  of  the  same 
or  another  statute,  it  need  not  be  so 
negatived." 

Matters  of  Defense. — The  failure  of 
an  indictment  for  bigamy  to  allege 
that  "  the  former  wife  had  not  been 
continually  and  wilfully  absent  for  the 
space  of  five  years  together,  and  un- 
heard from,  next  before  the  time  of 
the  second  marriage  charged  in  the 
indictment,"  is  no  ground  for  arrest- 
ing judgment,  since  such  fact  is  a 
matter  of  defense  to  be  proved  by  the 
accused.  Stanglein  v.  State,  17  Ohicv 
St.  453. 
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The  Marriages. — An  indictment  for  bigamy  should  allege  a  prior 
valid  marriage  and  a  subs,equent  marriage,  the  legal  wife  or  hus- 
band being  still  alive.* 

2.  Allegations  as  to  First  Marriage. — There  is  some  conflict  of 
authority  as  to  the  particularity  required  in  setting  out  the  first 
marriage.* 

Time  and  Place  of  First  Marriage. — Some  courts  hold  that  it  is  necessary 
to  allege  the  time  *  and  place  of  the  first  marriage;"*  but,  accord- 


1.  Beggs  V.  State,  55  Ala.  iii; 
Williams  v.  State,  54  Ala.  134,  25  Am. 
Rep.  665;  State  v.  Hughes,  35  Kan. 
626,  57  Am.  Rep.  195;  Com.  v.  Mc- 
Grath,  140  Mass.  298;  State  v.  Nor- 
man, 2  Dev.  (N.  Car.)  222;  Hull  v. 
State,  7  Tex.  App.  594;  Dumas  v. 
State,  14  Tex.  App.  468,  46  Am.  Rep. 
241;  Squire  v.  State,  46  Ind.  465;  Reg. 
V.  Lumley,  L.  R.  i  C.  C.  196,  3  Chitty 
Crim.  Law  719.  and  note. 

The  indictment  should  allege  and 
show  that  the  marriage  relation  had 
been  entered  into  and  existed  between 
the  accused  and  his  wife  atthe  time  of 
his  second  marriage.  State  v.  Hughes, 
35  Kan.  626,  57  Am.  Rep.  195. 

Lawful  Wife  Living. — An  indictment 
for  bigamy  should  allege  that  at  the 
time  of  the  second  marriage  the  de- 
fendant had  a  lawful  wife  living. 
King  V.  State,  40  Ga.  246. 

Direct  Averment  Necessary. — An  al- 
legation in  an  indictment  for  bigamy 
averring  that  the  defendant  at  a  cer- 
tain time  and  place  married  a  second 
time,  "  well  knowing  that  his  former 
wife  was  then  living,"  is  merely  an 
argumentative  averment;  there  must 
be  a  direct  averment  that  the  first  wife 
was  living  at  the  time  of  the  second 
marriage.  Prichard  v.  People,  149 
111.  50.  And  see  Sauser  v.  People,  8 
Hun  (N.  Y.)  302. 

Subsisting  Marriage. — In  an  indict- 
ment for  bigamy  it  is  sufficient  to  aver 
the  life  of  the  first  wife  without  going 
on  to  allege  that  the  marriage  is  still 
subsisting.  Murray  v.  Reg.,  7  Q.  B. 
700,  14  L.  J.  Q.  B.  357;  State  v.  Nor- 
man, 2  Dev.  (N.  Car.)  322. 

Where  an  indictment  for  bigamy 
stated  that  the  marriage  relation  en- 
tered into  by  the  lawful  marriage  still 
existed,  it  was  sufficient  without  aver- 
ring that  the  lawful  wife  was  living 
at  the  time  of  the  second  marriage. 
State  V.  Hughes,  58  Iowa  167. 

2.  King  V.  State,  40  Ga.  247;  Hutch- 
ins  V.  State,  23  Ind.  34;  Kopke  v. 
People,  43  Mich.  42;  State  v.  Bray,  13 
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Ired.  (N.  Car.)  289;  State  v.  La  Bore, 
26  Vt.  765;  State  V.  Armington,  25 
Minn.  34;  Davis  v.  Com.,  13  Bush 
(Ky.)  318,  overruling  Com.  v.  Whaley, 
6  Bush  (Ky.)266. 

By  Whom  Celebrated. — The  indictment 
need  not  aver  before  whom  the  former 
marriage  was  celebrated.  Hutchins 
V.  State,  28  Ind.  34. 

Minister — Extent  of  Authority. — 
When  the  marriage  ceremony  is 
claimed  to  have  been  performed  by  a 
minister,  the  extent  of  his  authority 
for  that  purpose  should  be  made  to  ap- 
pear. State  V.  Bray,  13  Ired.  (N.  Car.) 
289. 

First  Marriage  Lawful. — The  indict- 
ment should  allege  that  the  first  mar- 
riage was  lawful.  King  v.  State,  40  Ga. 
247.  But  see  the  case  of  Kopke  v. 
People,  43  Mich.  42,  where  it  was  held 
that  an  averment  in  an  indictment 
setting  out  the  first  marriage  must  be 
presumed  to  intend  a  lawful  marriage, 
and  the  prosecution  must  prove  one. 

Name  of  First  Husband  or  Wife. — In 
Kentucky  it  is  held  that  the  indictment 
should  aver  the  name  of  the  first  hus- 
band or  wife.  Davis  v.  Com.,  13  Bush 
(Kv.)  318,  overruling  Com.  v.  Whaley, 
6  Bush  (Ky.)  266. 

But  in  North  Carolina  and  Texas  the 
name  of  the  first  wife  need  not  be 
charged  in  the  indictment.  State  v. 
Davis,  109  N.  Car.  780;  Watson  v. 
State,  13  Tex.  App.  76. 

Maiden  Name  of  First  Wife. — Nor  is 
it  necessary  to  aver  the  maiden  name 
of  the  first  wife.  Hutchins  v.  State, 
28  Ind.  34;  State  v.  Armington,  25 
Minn.  34. 

3.  State  V.  La  Bore,  26  Vt.  765; 
Davis  V.  Com.,  13  Bush  (Ky.)  318, 
overruling  Com.  v.'VJha.\cy,t  I3ush  (Ky.) 
266.  See  also  the  indictment  in  the 
following  cases:  Tucker  v.  State,  117 
111.  90;  Gorman  v.  State,  23  Tex.  646; 
Stanglein  v.  State,  17  Ohio  St.  453; 
State  V.  Palmer,  18  Vt.  570;  Kopke  v. 
People,  43  Mich.  41. 

4.  People  V.  Giesea,  61  Cal.  53;  Com. 
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ing  to  the  weight  of  American  authority,  it  seems  enough  to  aver 
the  marriage  in  general  terms,  and  the  elements  of  time  and 
place  may  be  omitted.* 

3.  Allegations  as  to  Second  Marriage. — Since  the  second  or  biga- 
mous marriage  constitutes  the  offense,  the  same  should  be 
alleged,  with  time  and  place  ;  *  but  it  is  not  necessary  to  allege 
that  the  second  marriage  was  unlawful.* 


V.  McGrath,  140  Mass.  2g6;  State  v. 
La  Bore,  26  Vt.  765;  Davis  v.  Com., 
13  Bush  (Ky.)  318,  overruling  Com.  v. 
Whaley,  6  Bush  (Ky.)  266. 

The  first  marriage  may  be  laid  in 
the  county  where  it  actually  took 
place,  though  the  venue  is  laid  in  an- 
other. 3  Chitty  Crim.  Law  720,  note; 
Stark.  434,  note  a. 

1.  People  V.  Giesea,  61  Cal.  53; 
Hutchins  v.  State,  28  Ind.  34;  State  v. 
Hughes,  35  Kan.  626,  57  Am.  Rep. 
195;  State  V.  Bray,  13  Ired.  (N.  Car.) 
289;  People  V.  Perriman,  72  Mich.  187; 
Faustre  v.  Com.,  92  Ky.  34;  State  v. 
Armington,  25  Minn.  34;  Com.  v.  Mc- 
Grath, 140  Mass.  296. 

Where  an  indictment  for  bigamy  sets 
out  a  marriage  and  a  living  wife  at  the 
time  of  the  second  marriage,  it  does 
all  that  is  required.  Kopke  v.  People, 
43  Mich.  41. 

An  allegation  of  the  place  of  mar- 
riage, not  being  essential  as  a  juris- 
dictional matter  or  as  establishing  the 
specific  character  of  the  offense,  need 
not  be  proved  as  laid.  State  v.  Nadal, 
69  Iowa  47S. 

While  there  is  some  reason  why, 
upon  an  indictment  for  bigamy,  the 
place,  as  well  as  the  time,  of  the  first 
marriage  should  be  given,  it  is  appar- 
ent that  the  only  important  fact  is 
the  existence  of  the  two  marriages. 
People  V.  Perriman,  72  Mich.  187. 

Contra. — Davis  v.  Com.,  13  Bush 
(Ky.)  318,  overruling  Com.  v.  Whaley, 
6  Bush  (Ky.)266;  State  v.  La  Bore,  26 
Vt.  765. 

Upon  an  indictment  for  bigamy, 
where  the  time  and  place  of  the  first 
marriage  were  left  blank  in  the  indict- 
ment— held,  that  although  such  is 
merely  formal  and  of  the  least  possible 
importance,  yet,  unless  all  form  is  to 
be  disregarded,  the  indictment  should 
be  held  insufficient.  State  v.  La  Bore, 
26  Vt.  765. 

Where,  upon  an  indictment  for 
bigamy,  the  defendant  admitted  that 
he  had  married  M.  M. — held,  that  this 
was  not  evidence  of  the   place  of  the 


marriage;  and  where  the  place  alleged 
in  the  indictment  was  not  proved,  it 
was  insufficient  to  sustain  conviction. 
Tucker  v.  People,  117  111.  88. 

2.  See  indictment  in  the  following 
cases:  Com.  v.  Richardson,  126  Mass. 
34;  Com.  V.  Godsoe,  105  Mass.  464; 
Halbrook  v.  State,  34  Ark.  512;  State 
V.  Sloan,  55  Iowa  218  ;  Tucker  v. 
State,  117  111.  90;  Gorman  v.  State,  23 
Tex.  646;  Sanglein  v.  State,  17  Ohio 
St.  453;  State  V.  Palmer,  18  Vt.  570; 
Kopke  V.  People,  43  Mich.  41. 

The  second  marriage,  with  all  other 
facts  constituting  the  crime  of  polyg- 
amy, should  be  set  forth  in  the  indict- 
ment, in  order  that  the  defendant 
may  be  prepared  to  defend  himself. 
Com.  V.  Richardson,  126  Mass.  36. 

Cohabiting  under  Bigamous  Mar- 
riage.— Where  the  defendant  con- 
tracted a  bigamous  marriage  in  Mis- 
souri and  cohabited  with  his  unlawful 
wife  in  Iowa,  where  he  was  indicted 
for  bigamy — the  indictment  alleging 
that  the  void  marriage  was  celebrated 
at  St.  Joseph,  Mo. — and  the  jury  were 
instructed  that  a  finding  of  marriage 
anywhere  in  Missouri  would  support 
the  allegation  in  the  indictment — held^ 
that  the  allegation  in  the  indictment 
as  to  the  place  of  the  void  or  bigamous 
marriage,  not  being  essential  as  a 
jurisdictional  matter  or  as  establishing 
the  specific  character  of  the  offense, 
need  not  be  proved  as  laid.  State  v. 
Nadal,  69  Iowa  483. 

Allegation  of  Time. — In  an  indictment 
for  cohabiting  with  a  woman  in  the 
state,  the  accused  having  a  former  wife 
alive,  an  allegation  that  the  second 
marriage  was  on  a  certain  day,  and  that 
the  defendant  did  "afterwards  cohabit 
and  continue  to  cohabit  with  A.  in  L. 
of  the  said  county"  for  a  long  time, 
etc.,  is  a  sufficient  allegation  as  to  the 
time  when  the  offense  was  committed. 
Com.  V.  Bradley,  2  Cush.  (Mass.)  553; 
Com.  V.  Godsoe,  105  Mass.  464. 

3.  Parker  v.  State,  77  Ala.  47,  54 
Am.  Rep.  43;  State  v.  Johnson,  12 
Minn.  476. 
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Second  Marriage  in  Another  State. — Where  the  second  or  bigamous 
marriage  occurred  in  a  state  other  than  that  in  which  the  indict- 
ment is  found,  there  is  some  conflict  of  authority  as  to  the  allega- 
tion of  its  unlawfulness.* 

Setting  Out  the  Marriage. — There  should  be  no  material  variance  in 
setting  out  the  marriage,  but  no  more  particularity  is  required  in 
this  than  in  other  cases.* 

III.  Pleas. — The  accused  can  plead  as  defense  to  a  prosecu- 
tion for  bigamy  only  those  exceptions  which  are  laid  down  in  the 
statute  under  which  the  indictment  is  drawn.' 


Where  the  second  marriage  was 
charged  as  felonious  the  court  said, 
"We  think  it  may  fairly  stand  as 
charged  to  have  been  unlawful." 
While  the  word  "unlawfully"  is  gen- 
erally inserted  in  conjunction  with 
the  term  "feloniously,"  it  would  be 
overnice  to  hold  that  a  felonious  act 
needs  any  further  qualification,  or 
that  an  information  is  open  to  anything 
but  verbal  criticism  for  omitting  the 
double  qualification.  Kopke  f.  People, 
43  Mich.  42. 

1.  Minnesota. — Where  the  second 
marriage  was  alleged  to  have  taken 
place  in  another  state,  the  indictment 
need  not  allege  that  the  marriage  was 
unlawful  in  that  state.  State  z/.  John- 
son, 12  Minn.  476. 

Vermont. — Where  the  indictment 
charged  that  both  marriages  were 
contracted  in  another  state,  and  that 
the  defendant  cohabited  with  his  sec- 
ond wife  in  the  state  in  which  suit  was 
brought— /i^/</,  that  the  indictment 
should  have  alleged  that  the  second 
marriage  was  unlawful  in  the  state 
where  it  was  contracted;  and  the  omis- 
sion to  make  such  allegation  rendered 
the  indictment  fatal  upon  motion  in 
arrest  of  judgment.  State  v.  Palmer, 
18  Vt.  570. 

2.  Nelms  v.  State,  84  Ga.  466,  20 
Am.  St.  Rep.  377;  Tucker  v.  People, 
122  111.  583;  State  V.  Williams,  20  Iowa 
98;  People  V.  Calder,  30  Mich.  86; 
State  V.  Patterson,  2  Ired.  (N.  Car.) 
346;  U.  S.  V.  Miles,  2  Utah  19;  Reg. 
V.  Deeley.  4  C,  &  P.  579.  I  M.  C.  C. 
303- 

Name  of  Wife. — Where  the  indict- 
ment   charged    that    the    defendant's 

lawful      wife      was      one Nelms, 

whose  name  was  not  known — held,  that 
this  was  no  ground  for  arresting  judg- 
ment. Nelms  V.  State,  84  Ga.  466,  20 
Am.  St.  Rep.  377. 

Where  tne  indictment  charged  that 


the  defendant  was  lawfully  married 
to  Mary  I.  Bennett,  while  the  proof 
showed  a  marriage  to  Mary  Bennett — 
held,  that  the  variance  was  immaterial. 
Tucker  v.  People,  122  111.  583. 

Where  a  person  is  called  in  an  in- 
dictment by  the  name  Deadema  and 
it  is  proved  her  name  is  Diadema, 
the  variance  is  not  material.  State  v. 
Patterson,  2  Ired.  (N.  Car.)  346. 

Where  an  indictment  averred  the 
second  marriage  to  have  been  made 
with  Caroline  Owens,  but  the  proof 
was  that  it  was  contracted  with  Caro- 
line Owen — held,  that  this  was  no  ma- 
terial variance.  U.  S.  v.  Miles,  2 
Utah  19. 

If  there  was  a  discrepancy  between 
the  Christian  name  of  the  prisoner's 
first  wife,  as  laid  in  the  indictment 
and  as  stated  in  the  copy  of  the  certifi- 
cate which  was  produced  to  prove  the 
first  marriage,  the  prisoner  must  be 
acquitted  unless  that  discrepancy 
could  be  explained,  or,  in  the  absence 
of  such  explanation,  unless  it  could  be 
shown  that  the  first  wife  was  known 
by  both  names.  Reg.  v.  Gooding,  C. 
&  M.  297. 

Besidence  of  Wife. — Where  the  in- 
dictment charged  that  the  defendant 
had  intermarried  with  a  certain  woman 
in  the  city  of  Brooklyn,  in  the  state  of 
New  York — held,  there  was  no  material 
variance  because  the  evidence  went 
to  show  that  it  had  occurred  in  the 
city  of  New  York  and  not  in  Brook- 
lyn. People  V.  Calder,  30  Mich. 
86. 

3.  People  V.  Brown,  34  Mich.  339; 
People  V.  Lambert.  5  Mich.  349,  note; 
Medrano  v.  State,  32  Tex.  Crim.  Rep. 
214;  State  V.  Hughes,  58  Iowa  165; 
Reynolds  v.  U.  S.,  98  U.  S.  145;  Miles 
V.  U.  S.,  103  U.  S.  304. 

As  to  validity  of  defenses  in  prose- 
cutions for  bigamy,  see  Am.  &  Eng. 
Ency.  Law,  tit.  Bigamy. 
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IV.  INSTKUCTIONS, — It  is  proper  to  instruct  the  jury  as  to  the 
kind  of  marriage  necessary  to  support  a  conviction  for  bigamy.* 
But  an  instruction  which,  unexplained,  would  lead  them  to  be- 
lieve that  some  intent  was  necessary  to  support  a  conviction, 
should  be  refused.* 

1.  Hayes  v.  People,  25  N.  Y.  Am.  Rep.  2.  See  also,  as  to  intent, 
395.  Jones  V.  State,  67  Ala.   83;   Com.  v. 

2.  Dotson  V.  State,  62  Ala.  141,  34     Mash,  7  Met.  (Mass.)  474. 
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BILLS  AND  NOTES. 

See  NEGOTIABLE  INSTRUMENTS. 


BILLS    DE  BENE.  ESSE. 

I.  Definition  and  Object,  329. 
II.  Nature,  330. 

III.  When  Maintainable,  330. 

1.  Generally,  330, 

2.  Witness  Aged,  331. 

3.  Wittiess  Infirm  or  III,  331. 

4.  Wittiess  the  Only  One,  331. 

5.  Witness  About  to  Leave  Jurisdiction,  331, 

6.  Witness  Resident  Abroad,  332. 

IV.  Who  may  Maintain,  332. 

V.  What  Bill  should  Contain,  332. 

VI.  Affidavit  to  Bill,  332. 

VII.  Defenses  to  Bill,  333. 

VIII.  Who  may  Issue  Commission,  333. 

IX.  Costs,  334- 

As  to  Commissions  to  Take  Testimony  and  Depositions  generally,  including 
all  matters   relating  to  the  examinations  of  parties  and  witnesses 
before  trial,  see  article  DEPOSITIONS. 
Bills  to  Perpetuate  Testimony,  see  article  PERPETUATION  OF 
TESTIMONY. 

I  Definition  and  Object. — A  bill  to  take  testimony  ^^  bene  esse 
is  a  bill  in  equity  which  is  brought  to  take  the  testimony  of  wit- 
nesses to  a  fact  material  to  the  prosecution  of  a  suit  at  law  which 
is  actually  commenced,  where  there  is  good  cause  to  fear  that  the 
testimony  may  otherwise  be  lost  before  the  time  of  trial.* 

1.   Bouv.  Law  Diet.  249.  equitable  proceedings  were  very  cum- 

This  Article   deals  exclusively  with  brous,    and    "  have    been    practically 

the  old  bill  in   equity  as  a  branch  of  superseded,    even     if    not     expressly 

the  auxiliary  jurisdiction  which  equity  abolished,    both   in  England    and    in 

under    the   original  chancery    system  most    of  the  states,   by  more   simple, 

exercises.     It  does  not  profess  to  deal  direct,  and  efficacious  statutory  meth- 

with  the  taking  and  use  of  the  deposi-  ods."    This  learned  author  has,  how- 

tion.      For  such   matters    the    reader  ever,  entirely  overlooked  the  case  of 

is    referred    to    the    article    Deposi-  Richter  v.  Jerome,   25  Fed,  Rep.  679, 

TiONS.  decided   in   1885  by  the  United  States 

The  Practice  is  Largely  Obsolete,  al-  Circuit  Court  for  the  Eastern  District 

though  not  entirely  so.     Pomeroy,  in  of  Michigan.     This  decision  is  the  only 

his   work   on   Equity    Jurisprudence,  recent  example  of  the  exercise  of  the 

§  210,   says   that    these   and    similar  ancient  remedy. 
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Generally, 


II.  Natuee. — Bills  to  take  testimony  de  bene  esse  are  similar  in 
nature  to  bills  to  take  testimony  in  perpetiiam  rei  memoriam,  and 
are  often  confounded  with  them,  though  they  in  reality  stand 
upon  distinct  considerations.*  The  general  rules,  however,  reg- 
ulating the  latter  are  for  the  most  part  applicable  to  bills  to  take 
testimony  de  bene  esse^^ 

III.  When  Maintainable— 1,  Generally. — Bills  to  take  testi- 
mony de  bene  esse  can  be  brought  only  when  an  action  is  at  the 
time  pending,*  and  where  a  material  witness  is  absent  abroad,  or  is 
about  to  leave  the  jurisdiction,  or  is  aged  or  infirm,  or  even,  though 
not  aged  or  infirm,  if  he  is  the  only  witness  to  a  material  fact.* 

Criminal  Cases. — Such  a  bill  will  not  lie  to  take  testimony  in 
criminal  cases.* 


1.  See  I  Pomeroy  Eq.  Jur.,  §§  210, 
213;  2  Story  Eq.  Jur.  (13th  ed.),  §  1513; 
3  Bl.  Comm.  438;  Gilb.  For.  Roman. 
140;  2  Barb.  Ch.  Pr.  (2d  ed.)  145;  Story 
Eq.  PI.,  §  302. 

The  Distinction.  —  Prof.  Pomeroy 
points  out  clearly  the  distinction  be- 
tween the  two  suits.  He  says:  "  There 
is  a  very  clear  line  of  distinction  be- 
tween this  suit  and  that  to  perpetuate 
testimonj'.  While  the  latter  could 
only  be  brought  by  a  party  who  had 
no  present  immediate  cause  of  action, 
this  suit  to  take  testimony  de  bene  esse 
can  onlj'  be  maintained  by  one  who 
has  an  existing  cause  of  action  or  de- 
fense, and  while  the  action  of  law  is 
pending."  i  Pomeroy  Eq.  Jur.,  $5  213; 
Angell  V.  Angell,  i  Sim.  &  S.  83. 
This  learned  author  also,  in  section 
211,  note  2,  points  out  an  error  com- 
mitted by  Justice  Story  in  comparing 
the    two    suits.     See    Story   Eq.   Jur., 

§  1513- 

Examination  deBene  Esse  Incidental  to 
Suit  to  Perpetuate  Testimony. — Not  only 
is  an  examination  de  dene  esse  incidental 
to  every  suit  at  law  or  in  chancery, 
but  it  may  even  be  incidental  to  a 
suit  to  perpetuate  testimony,  where 
the  evidence  of  the  witness  whose 
testimony  is  to  be  perpetuated  is  in 
danger  of  being  lost  before  the  suit 
for  perpetuating  it  is  ripe  for  a  regular 
examination,  i  Barb.  Ch.  Pr.  (2ded.) 
270;  Frere  v.  Green,  igVes.  319;  Dan. 
Ch.  Pr.  934. 

2.  Story  Eq.  PI.,  §  310;  2  Barb.  Ch. 
Pr.  145,  146. 

3.  Angell    v.    Angell,  i    Sim.    &   S. 

The  case  of  Philips  v.  Carevv,  i  P. 
Wms.  117,  seems  to  decide  that  a  bill 
to  take  testimony  de  dene  esse  may  be 


brought  although  no  action  is  pend- 
ing at  the  time,  and  merely  ia  con- 
templation of  an  action,  where  the 
plaintiff's  witnesses  are  aged  or  in- 
firm. In  the  case  of  Angell  71.  Angell, 
I  Sim.  &  S.  83,  the  vice-chancellor 
said,  referring  to  the  case  in  i  P. 
Wms.  117,  that  "  the  principle  of  that 
case,  supposing  it  to  be  correctly  re- 
ported, is  not,  however,  very  satisfac- 
tory. Written  depositions,  on  account 
of  the  infirmity  which  I  have  before 
referred  to,  are  never  to  be  received 
where,  with  reasonable  diligence,  z/^Va 
voce  testimony  may  be  had;  and  the 
circumstance  that  the  witnesses  are 
aged  and  infirm  should  be  rather  a 
reason  for  the  action  being  immediate- 
ly brought,  to  give  the  better  chance 
of  their  living  till  the  trial,  than  a  rea- 
son for  permitting  the  action  to  be  in- 
definitely delayed  at  the  pleasure  of 
the  plaintiff.  Whenever  such  a  case 
occurs  again  the  principle  of  Philips 
V.  Carew,  i  P.  Wms.  117,  will  come  to 
be  reconsidered."  2  Story  Eq.  Jur., 
fc^  1513,  note  2. 

4.  4  Min.  Inst.  746;  Story  Eq.  PI., 
§308. 

6.  Exp.  Harkins,  6  Ala.  63;  State  ?/. 
Fulford,  33  La.  Ann.  679;  State  v. 
Fahey,  35  La.  Ann.  9. 

"  The  general  rule  certainly  is  that 
the  witnesses  must  appear  in  court 
and  be  confronted  with  the  accused 
party.  In  trials  for  homicide  the  dying 
declarations  of  the  person  murdered 
may  be  given  in  evidence  against  the 
defendant.  This  is,  I  think,  the  only 
exception  to  the  general  rule  which 
has  been  mentioned,  except  such  as 
are  based  upon  some  statute  law." 
Per  Bronson,  J.,  in  People  v.  Restell, 
3  Hill(N.  Y.)294. 
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Witness  Leaving, 


2.  Witness  Aged. — A  bill  to  take  testimony  de  bene  esse  will  lie 
to  examine  an  aged  witness.* 

3.  Witness  Infirm  or  111. — And  where  a  witness  is  so  infirm  or  ill 
as  likely  to  be  unable  to  attend  at  the  trial,  this  bill  is  proper.* 

4.  Witness  the  Only  One. — A  court  of  equity  will  entertain  a  bill 
to  take  the  testimony  de  bene  esse  of  a  material  witness  who  is 
neither  aged,  infirm,  nor  ill,  nor  going  beyond  the  jurisdiction  of 
the  court,  if  he  is  the  only  witness  to  an  important  fact.* 

5.  Witness  About  to  Leave  Jurisdiction. — Where  a  material  witness 
is  about  to  leave  the  jurisdiction,  a  bill  to  examine  him  de  bene 
esse  m3.yhQ  maintained  ;■*  and  this  although  he  be  only  going  into 


1.  2  Story  Eq.  Jur.  (13th  ed.),  §  1514; 

I  Dan.  Ch.  Pr.  934;    Rowe  v. ,   13 

Ves.  Jr.  261  ;  Lingan  v.  Henderson,  i 
Bland  (Md.)  236. 

Ktile  as  to  Age. — If  a  witness  is  sev- 
enty years  old  he  is  considered  as 
being  aged,  within  the  rule,  and  the 
commission  issues  as  a  matter  of 
course.  Story  Eq.  PL,  §  308;  Story 
Eq.  Jur.,  §837,  note  2;  Cooper  Eq.  PI. 

57;  Shelley  v.   ,    13    Ves.  Jr.   58; 

Rowe  V. ,  13  Ves.  Jr.  261;  Prichard 

V.  Gee,  5  Madd.  364;  Fitzhugh  v.  Lee, 
Ambl.  65. 

2.  Philips  V.  Carew,  i  P.  Wms.  117; 
Andrews  v.  Palmer,  i  Ves.  &  B.  21; 
Dew  V.  Clark,  i  Sim.  &  S.  108;  Shelley 

V.  ,  13  Ves.  Jr.  58;  Corbett  v.  Cor- 

bett,  r  Ves.  &  B.  335;  Fitzhugh  v.  Lee, 
I  Ambl.  65. 

Material  Witness  Subject  to  Gout. — 
WHere  the  age  of  the  witness  was  not 
stated,  but  the  affidavit  upon  which 
the  application  was  made  alleged  only 
that  the  witness  was  subject  to  vio- 
lent attacks  of  the  gout,  and  from 
these  attacks  was  under  the  appre- 
hension of  dying,  and  that  he  was  a 
material  witness,  his  testimony  being 
required  to  prove  the  draft  of  a  bond 
which  he  had  prepared,  but  which  was 
lost,  the  Court  of  Exchequer  made  an 
order  for  his  examination  de  bene  esse. 
Jepson  V.  Greenaway,  2  Fowl.  Ex.  Pr. 
103. 

Pregnancy. — In  Abraham  v.  Newton, 
8  Bing.  274,  it  was  doubted  whether 
advanced  pregnancy  and  imminent 
delivery  are  a  cause  for  the  examina- 
tion of  a  witness  de  betie  esse.  If  so, 
it  must  be  shown  by  affidavits  of  com- 
petent persons  that  the  delivery  will 
probably  happen  about  the  time  fixed 
for  the  trial  of  the  cause. 

Evidence  Likely  to  be  Lost  by  Death.— 
Upon  a  question  of  pedigree,  where 
the  case  depends  upon  a  chain  of  dis- 


tinct circumstances  in  the  knowledge 
of  different  individuals,  the  death  of 
one  of  whom  would  destroy  the  whole 
chain,  the  court  will  permit  the  ex- 
amination of  such  individuals  de  bene 
esse,  although  none  of  them  comes 
within  the  description  of  witnesses 
whose  testimony  is  in  danger  of  being 
lost  either  from  age  or  serious  illness. 
Shelley  v.  ,  13  Ves.  Jr.  58. 

3.  Pearson  v.  Ward,  Dick.  648,  r 
Cox  177;  Hankin  v.  Middleditch,  2 
Bro.  C.  C.  641;  Brydges  v.  Hatch,  i 
Cox  423;  Angell  v.  Angell,  i  Sim.  &  S. 
92;  Shirley  v.  Ferrers,  3  P.  Wms.  78; 
Palmer  v.  Ailesbury,  15  Ves.  299. 

Evidence  of  Title  in  Knowledge  of  Twa 
Witnesses. — Where  a  man  was  in  pos- 
session of  lands  of  his  deceased  wife, 
claiming  as  tenant  by  courtesy,  it  was 
held  that  he  was  entitled  to  a  bill  to- 
perpetuate  the  evidence  of  his  title, 
where  such  evidence  rested  exclusive- 
ly in  the  knowledge  of  two  witnesses — 
notwithstanding  the  heirs  at  law  con- 
testing his  title  had  brought  an  action 
of  ejectment — and  that  age  and  in- 
firmity of  the  witnesses  were  not 
necessary  to  the  maintenance  of  such 
bill.  Hall  V.  Stout,  4  Del.  Ch.  269. 
See  Cholmondely  v.  Oxford,  4  Bro.  C. 
C.  157- 

Witness  in  Prison. — Where  one  of 
two  surviving  witnesses  to  a  will  was 
in  prison  charged  with  a  capital  fel- 
ony, but  neither  aged  nor  ill,  an  ap- 
plication for  a  commission  to  examine 
him  de  bene  esse  was  refused.  Anony- 
mous, 19  Ves.  Jr.  321. 

4.  Byrne  v.  Byrne,  2  Moll.  440;  Shir- 
ley V.  Ferrers,  3  P.  Wms.  77:  Andrews 
V.  Palmer,  i  Ves.  &  B.  21;  Corbett  v. 
Corbett,  i  Ves.  &  B.  335;  Dew  z/.Clark, 
I  Sim.  &S.  108;  Botts  V.  Verelst,  Dick. 
454;  Bown  7j.  Child,  3  Sim.  457;  Grove 
V.  Young,  3  De  G.  &  S.  397;  M'Intosh 
V.  Great  Western  R.  Co.,  i  Hare  32S, 
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another  state  or  country  under  the  same  general  sovereignty.*  It 
will  not  be  allowed,  however,  if  it  rests  in  the  power  of  the  com- 
plainant to  detain  him  till  after  trial.* 

6.  Witness  Resident  Abroad. — The  bill  will  also  lie  where  wit- 
nesses material  to  the  case  are  resident  abroad.^ 

IV.  Who  may  Maintain. — The  bill  may  be  brought  by  persons 
interested,  whether  they  be  in  possession  or  out  of  possession,  in 
aid  of  the  trial  at  law,*  and  whether  they  be  plaintiffs  or  defend- 
ants in  the  action.^ 

V.  What  Bill  should  Contain.— Care  should  be  taken  in  fram- 
ing  the  bill  to  allege  all  the  facts  material  to  the  right  to  have  the 
remedy,®  whether  it  be  the  age  of  the  witness,  his  infirmity,  or 
his  being  about  to  depart  from  the  jurisdiction,  or  his  being  the 
only  witness  ''  and  that  a  suit  is  then  pending.* 

VI.  Affidavit  to  Bill. — The  bill  should  be  supported  by  affi- 
davit setting  forth  the  circumstances  by  which  the  evidence 
desired  is  in  danger  of  being  destroyed,®  and  alleging  that  the 


13  Jur.  179.  See  Porter  v.  Beltzhoover, 
2  Harr.  (Del.)  484. 

Amendment  of  Bill. — Where  a  bill 
was  filed  for  a  commission  to  examine 
a  witness  abroad  in  aid  of  a  trial  at 
law,  and  the  witness  returned  be- 
fore the  commission  issued  reached 
its  destination,  it  was  held  that,  in  or- 
der to  examine  the  \^\\.Vi^ss  de  bene  esse, 
upon  the  ground  that  he  was  about  to 
leave  the  country  again  before  trial, 
the  bill  must  be  amended.  Atkins  v. 
Palmer,  5  Madd.  19. 

1.  Botts  V.  Verelst,  Dick.  454;  Story 
Eq.  PI.,  §  308. 

2.  East  India  Co.  v.  Naish,  Bunb. 
320. 

3.  2  Story  Eq.  Jur.,  §  1515:  Thorpe 
V.  Macauley,  5  Madd.  218;  Devis  v. 
Turnbull,  6  Madd.  146;  Cock  v.  Dono- 
van, 3  Ves.  &  B.  76;  Angell  v.  Angell, 

1  Sim.  &  S.  93;  Mendizabelz'.  Machado, 

2  Sim.  &  S.  483;  Moodalay  v.  Morton, 
I  Bro.  C.  C.  469;  Bowden  v.  Hodge,  2 
Swanst.  258;  Baskett  v.  Toosey,  6 
Madd.  260;  Cheminant  v.  De  La  Cour, 

1  Madd.  119. 

4.  2  Story  Eq.  Jur.  (13th  ed.),  §  1513; 
Story  Eq.  PI.  (loth  ed.),  §  307;  Coo- 
per Eq.  PI.  57;  I  Madd.  Ch.  Pr.  153; 
Jeremy  Eq.  Jur.  277,  278. 

5.  Story  Eq.  PI.,  §  307. 

But  though  a  defendant  may,  equally 
with  the  complainant,  examine  a  wit- 
ness de  bene  esse,  he  cannot  obtain  an 
order  for  that  purpose  before  he  has 
put  in  his  answer.  Williams  v.  Will- 
iams, Dick.  92;  Sheward  v.  Sheward, 

2  Ves.  &  B.  116. 


6.  The  bill  must  contain  averments 
that  a  suit  is  pending  in  which  the 
testimony  of  the  witnesses  named  will 
be  material,  that  the  suit  is  in  such 
condition  that  the  depositions  cannot 
be  taken  in  the  ordinary  methods  pre- 
scribed by  law,  and  that  the  aid  of  a 
court  of  equity  is  required.  It  must 
set  out  also  the  facts  to  be  proved  by 
the  witnesses,  that  the  court  may 
judge  of  their  materiality,  the  neces- 
sity for  taking  the  testimony,  and  the 
danger  of  loss  by  delay.  Failure  to 
make  the  proper  averment  in  any'of 
these  particulars  is  good  ground  for 
demurrer.  Richterz/.  Jerome,  25  Fed. 
Rep.  679. 

7.  Story  Eq.  PI.  (loth  ed.),  §  309. 

8.  Angell  v.  Angell,  i  Sim.  &  S.  83. 
In  this  case  it  was  held  that  a  bill  is 

demurrable  if  it  does  not  aver  that  an 
action  is  then  pending. 

9.  Story  Eq.  PI.  (idth  ed.),  g  309  ; 
Cooper  Eq.  PI.  57  ;  Mitford  Eq.  PI. 
(by  Jer.)  52;  Angell  v.  Angell,  i  Sim. 
&  S.  93;  Philips  V.  Carew,  i  P.  Wms. 
117;  Bellamy  v.  Jones,  8  Ves.  Jr.  31; 
Shirley  t.  Ferrers,  3  P.  Wms.  77  ; 
Andrews  v.  Palmer,  i  Ves.  &  B.  23  ; 
Suffolk  V.  Green,  i  Atk.  450. 

Beason  for  Requiring  Affidavit.  —  "  The 
reason  assigned  "  for  requiring  an  affi- 
davit is  that  the  tendency  of  the  bill 
is  "  to  change  the  jurisdiction  of  the 
subject-matter  from  a  court  of  law 
to  a  court  of  equity.  This  reason 
is  perhaps  not  quite  satisfactory, 
because  the  aim  of  the  bill  is 
in   no  sort   to   change    the   forum   in 
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witness  is  a  material  one.*  The  affidavit  should  also  state  the 
place  of  residence  and  give  a  description  of  the  witnesses  to  be 
examined.* 

VII.  Defenses  to  Bill. — By  way  of  defense  to  a  bill  to 
take  the  testimony  of  witnesses  de  bene  esse,  the  adverse  party 
may  show  cause  against  such  examination  by  casting  doubt  upon 
the  good  faith  of  the  application.* 

Vin.  Who  may  Issue  Commission. — Courts  of  law  have  no 
authority  by  the  common  law  to  issue  commissions  to  take  the 
testimony  of  witnesses  de  bene  esse,  but  courts  of  equity  have  al- 
ways been  in  the  habit  of  exercising  such  jurisdiction.* 


which  the  merits  of  the  case  are  to  be 
heard  and  tried,  but  merely  to  prevent 
the  loss  of  the  testimony  at  the  trial. 
A  better  ground  would  seem  to  be 
that  the  bill  has  a  tendency  to  create 
delays  and  may  be  used  as  an  instru- 
ment unduly  to  retard  the  trial,  and 
therefore  an  affidavit  that  the  bill. is 
well  founded  is  required."  Story's 
Eq.  PI.  (loth  ed.),  §  309.  See  Angell 
V.  Angell,  I  Sim.  &  S.  92. 

Witness  the  Only  One. — Where  an 
application  is  made  for  a  commission 
to  take  the  testimony  of  a  witness,  on 
the  ground  that  he  is  the  only  person 
who  knows  the  facts,  the  affidavit 
should  state  the  particular  points  to 
which  his  evidence  is  meant  to  apply. 
Pearson  v.  Ward,  i  Cox  177,  Dick.  648. 
And  it  should  be  shown,  not  only  that 
the  witness  knows  the  fact,  but  that  he 
is  the  only  person  who  does  know  it; 
and  it  should  also  show  the  ground 
for  believing  that  the  witness  is  the 
only  person.  Mere  information  or  be- 
lief on  the  part  of  the  party  making 
the   affidavit  is  not  sufficient.     Rowe 

V.    ,    13   Ves.    Jr.    261.     See  also 

Shirley  v.  Ferrers,  3  P.  Wms.  77. 

1.  1  Dan.  Ch.  Pr.  938  ;  Grove  v. 
Young,  3  De  G.  &  S.  397,   13  Jur.  847. 

2.  I  Barb.  Ch.  Pr.  274;  O'Farrell  v. 
O'Farrell,  2  Moll.  364. 

Witnesses  not  All  Named. — Where 
only  a  part  of  the  witnesses  were 
named  in  the  affidavit,  it  was  held 
sufficient,  the  bill  appearing  to  be  in 
good  faith.  Beresford  v.  Easthope,  8 
Dowl.  Pr.  Cas.  294;  Dimon  v.  Val- 
lance,  7  Dowl.  Pr.  Cas.  590. 

3.  Lloyd  V.  Key,  3  Dowl.  Pr.  Cas. 
253;  Adams  z/.  Corfield,  28L.J.Exch.  31. 

Sufficient  Defense. — Where  it  is  made 
to  appear  that  the  application  has  been 
delayed  until  a  very  short  time  before 
the  departure  of  the  witness,  with  the 


intention  of  preventing  the  cross-ex- 
amination of  the  witness,  this  would 
seem  to  be  a  sufficient  cause  for  dis- 
missing the  application.  Pirie  t/.  Iron, 
I  M.  &  S.  232. 

4.  2  Story  Eq.  Jur.  (13th  ed.),  ^  1514  ; 
Mitford  Eq.  PI.  (by  Jer.)  149  ;  Brown 
V.  Southworth,  9  Paige  (N.  Y.)35i. 

Power  Inherent  in  Chancery  Courts. — 
The  power  to  issue  a  commission  for 
the  examination  of  witnesses  de  bene 
esse  is  said  to  be  inherent  in  courts  of 
equity,  independent  of  any  power  con- 
ferred by  statute.  Brown  v.  South- 
worth,  9  Paige  (N.  Y.)  351.  But 
courts  of  common  law  possess  it  only 
so  far  as  given  them  by  statute.  Mc- 
Cotter  V.  Hooker,  8  N.  Y.  497. 

In  Macaulay  v.  Shackell,  i  Bligh, 
N.  S.,  119,  Lord  Eldon  said  that 
"  where  witnesses  reside  abroad,  and 
cannot  or  will  not  personally  attend  in 
England,  the  power  of  the  courts  of 
law  is  at  an  end,  as  they  have  no  means 
of  examining  witnesses  abroad;  but 
both  the  courts  of  chancery  and  of 
exchequer,  as  courts  of  equity,  have 
always  entertained  these  bills  as  be- 
longing to  one  of  their  great  sources 
of  jurisdiction — the  relief  against  such 
accidents  as  are  beyond  the  power  of 
courts  of  law  to  aid." 

In  America  this  defect  has  long 
since  been  cured,  "  and  indeed  the 
authority  given  to  our  courts  of  com- 
mon law  to  take  the  depositions  of 
witnesses,  both  at  home  arid  abroad, 
has  been  carried  to  an  extent  far  be- 
yond what  has  been  exercised  by 
courts  of  equity." 

In  England  a  recent  statute  has  con- 
ferred authority  upon  the  courts  of 
common  law  to  take  the  depositions  of 
witnesses  abroad.  See  Stat.  13  Geo. 
Ill,  c.  63,  §§  40,  44;  Stat.  I  Wm. 
IV.,  c.  22;  Starkie  Ev.  (10th  ed.),  275. 
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IX.  Costs. — There  seems  to  be  no  distinction  as  to  costs  of  ex- 
amination de  bene  esse  and  costs  of  ordinary  examinations,  except 
where  the  bill  is  filed  to  take  the  testimony  in  aid  of  a  trial  at 
law.* 


276;  2  Story  Eq.  Jur.  (13th  ed.),  §  1514, 
note  3. 

1.   Dan.  Ch.  Pr.  (5th  ed.)  941. 

Where  the  plaintiff  filed  a  bill  to  ex- 
amine witnesses  de  bene  esse  in  aid  of 
an  action  at  law,  and  an  order  ex  parte 
for  such  examination  was  obtained, 
but  afterwards  a  demurrer  to  the  bill 
was  allowed,  the  court,  besides  the 
usual  costs  of  the  demurrer,  allowed 
the  defendant  his  costs  of  examination, 
but  not  those  occasioned  by  his  cross- 
examination  of  the  witnesses.  Dew 
■V.  Clark,  i  Sim.  &  S.  115. 


Costs  Begulated   by  Bule  of  Court. — 

Where  the  testimony  is  taken  in  aid  of 
a  trial  at  law,  the  costs  must  be  regu- 
lated by  rule  of  court  with  regard  to 
bills  to  examine  witnesses  in  perpet- 
uani  rei  tfiemoriam;  in  which  case  a  de- 
fendant is  entitled  to  apply  for  his 
costs  immediately  after  the  examina- 
tion of  the  witnesses  has  been  perfect- 
ed, upon  the  simple  allegation  that  he 
did  not  examine  any  witnesses  him- 
self. Dan.  Ch.  Pr.  (5th  ed.)  941  : 
Foulds  V.  Midgley,  i  Ves.  &  B. 
138. 
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BILLS  IN  EQUITY. 

By  Charles  C.  Moore. 

I.  Definitions,  336. 
II.  Classification,  338. 

1.  Different  Kinds  Enumerated,  338. 

2.  Denomination  when  Immaterial,  340. 

m.  The  Sevesal  Pabts  of  a  Bill,  340. 

1.  Essential  and  Nonessential  Parts,  340. 

2.  The  Address,  340. 

3.  The  Introduction,  340. 

4.  The  Stating  Part,  -^^i. 

5.  The  Confederating  Part,  342. 

6.  The  Charging  Part,  343. 

7.  Jurisdiction  Clause,  343. 

8.  Z!^^  Interrogating  Part,  344. 

9.  7!i4^  Prayer  for  Relief,  346. 

«.  /«  General,  346. 
^.  y^t7r  Special  Relief  Alone,  347. 
<:.  ^<Jr  General  Relief  Alone,  347. 
</.  For  special  and  General  Relief,  348. 
10.   The  Prayer  for  Process,  351. 

IV.  Oensbal  Pbincifles  of  Pleading,  353. 

1.  Statement  of  Essential  Fact:,  353. 

a.  In  General,  353. 

b.  Matters  of  Evidence,  355. 

c.  Matters  Judicially  Known,  356. 

d.  Conclusions  of  Law,  357. 

e.  Decree  must  be  Secundum  Allegata,  357. 

(i)   The  General  Rule,  357. 
(2)  Admissions  in  Answer,  358. 

2.  Plaintiff ' s  Title  and  Interest,  359. 

3.  Defendant's  Title  and  Interest,  361. 

4.  Designation  of  Parties^  361. 

5.  Stating  Written  Instruments — Exhibits,  362. 

6.  Certainty,  363. 

7.  Positiveness — Information  and  Belief,  363. 

8.  i9///y  w/M  a  Double  Aspect,  and  Inconsistency,  364. 

9.  Multifariousness,  367, 

10.  Offers  in  the  Bill,  367. 

1 1 .  Jurisdictional  Averments,  369. 

12.  Allegations  of  Fraud,  369. 

13.  Allegations  in  Excuse  for  Laches,  369. 
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Definitions.  BILLS   IN  EQUITY,  Definitions. 

V.   SiGNATTJEE   OF   COUNSEL,  370. 

1.  As  a  General  Requisite,  370. 

2.  How  Made,  370. 

3.  Effect  of  Omission,  yji. 

VI.  Affidavit  to  Bill,  371. 
VII.  Authority  to  File  the  BiLl,  371. 
VIII.  Filing  Bill,  373. 

As  to  Bills  for  Particular  Purposes,  see  the  various  equity  titles,  as 
FORECLOSURE;  INJUNCTIONS;  SPECIFIC  PERFORM- 
ANCE, etc. 
Particular  Kinds  of  Bills,  see  articles  BILLS  DE  BENE  ESSE; 
BILLS  OF  PEACE;  BILLS  OF  REVIEW;  BILLS  QUIA 
TIMET;  BILLS  TO  ENFORCE  DECREES;  BILLS  TO  IM- 
PEACH DECREES ;  CERTIORARI ;  CREDITORS  BILLS ; 
CROSS-BILLS;  DISCOVERY;  INTERPLEADER  PER- 
PETUATION OF  TESTIMONY;  QUIETING  TITLE— RE- 
MOVAL OF  CLOUD;  REVIVOR. 

Supplemental  Bills,  stc  SUPPLEMENTAL  PLEADINGS. 
Amendment  of  Bills,  see  AMENDMENTS. 

I.  Definitions — siU. — When  a  private  party  has  a  case  which 
he  is  advised  is  redressible  only  by  an  application  to  a  court 
of  equity,  he  commences  his  suit  by  preferring  to  the  court 
having  jurisdiction  a  written  statement  of  his  case,  which  is 
called  a  bill  in  chancery  or  a  bill-  in  equity,  and  is  in  the 
nature  of  a  petition  to  the  court  setting  forth  the  material 
facts,  and  concluding  with  a  prayer  for  the  appropriate  relief 
or  other  thing  required  of  the  court,  and  for  the  usual  process 
against  the  parties  against  whom  the  relief  pr  other  thing  is 
sought,  to  bring  them  before  the  court  to  make  due  answer  in 
the  premises.* 

1.  Story    Eq.   PL,   §    7,    where    the  suit  which  contained   a  statement   of 

author  says:  "  The  bill  is  sometimes  their     respective     interests     but     no 

called  an  English  bill  when  it  is  ad-  prayer,  it  was  held  to  be  no  part  of  the 

dressed  to  the   High   Court  of  Chan-  regular  pleadings, and  of  no  effect  upon 

eery  in  England,  in  order  to  distinguish  the  right  of  the  parties.     Emerson  i/. 

it  from  the  proceedings  in  suits  with-  Atkinson,  159  Mass.  356. 

in  the    ordinary   jurisdiction   of   that  Distinction  between  Bill  and  Petition, 

court    as    a    court    of     common     law,  — A  petition  is  ordinarily  used  for  in- 

which  latter,  though  now  in  the  Eng-  terlocutory  purposes  and,  as  a  general 

lish  language,    were  anciently   in   the  rule,  cannot  be  presented  in  a  cause  un- 

French  or  Norman  tongue,  and  after-  til  the  bill  has  been  filed.     See  article 

wards  in   the  Latin;  whereas  bills  in  Petitions. 

f  hancery  were  always,  or  at  least  from  But  an  application  in  the  form  of  a 
very  early  times,  preferred  in  the  petition,  if  it  contains  proper  state- 
English  language."  ments  and  a  prayer  for  relief,  may  be 

Stipulation  is  not  a  Bill. — Where,  be-  entertained   as   a   bill.       Belknap    v. 

fore  answer,  the  parties  filed  acopy  of  Stone,  i  Allen  (Mass.)  573;  McConnel 

an  executory  agreement  to   settle  the  v.  Gibson,   12   111.  128;  Majors  v.  Mc- 
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Definitions. 


Information. — When  the  suit  is  instituted  on  behalf  of  the  crown 
or  government,  or  of  those  who  partake  of  its  prerogative  (such 
as  idiots  or  lunatics),  or  those  whose  rights  are  under  its  particu- 
lar protection  (such  as  the  objects  of  a  public  charity),  the  matter 
of  complaint  is  offered  to  the  court  by  way  of  information  given 
by  the  proper  ofificers  of  the  crown  or  government,  and  not  by 
way  of  petition.* 

When  the  suit  immediately  concerns  the  rights  of  the  crown  or 
government  alone,  these  officers  proceed  purely  by  way  of  infor- 
mation.*    See  article  INFORMATIONS. 

When  the  suit  does  not  immediately  concern  the  rights  of  the 
crown  or  government,  its  officers  depend  on  the  relation  of  some 
person  whose  name  is  inserted  in  the  information,  and  who  is 
termed  the  relator.' 

Information  and  Bill, — Sometimes  it  happens  that  the  relator  has 
an  interest  in  the  matter  in  dispute,  in  connection  with  the 
crown    or   government,  of   the  injury  to  which  interest    he  has 


Neilly,  7  Heisk.  (Tenn.)  294.  See  also 
article  Bills  of  Review,  post. 

An  executor  desiring  to  obtain  the 
instructions  of  the  court  should  bring 
a  bill,  not  a  petition.  Gibbins  v. 
Shepard,  125  Mass.  541.  But  in 
that  case,  as  no  objection  was 
made  by  the  defendants  to  the 
maintenance  of  the  proceedings  by 
petition,  and  as  the  want  of  a  prayer 
for  process  therein  was  amendable,  the 
plaintiff's  application  was  not  dis- 
missed. 

In  Ledyard's  Appeal,  51  Mich.  623, 
it  was  held  that  on  a  proceeding  by 
petition  a  trustee  could  not  be  ap- 
pointed to  take  the  place  of  one  who 
had  died  without  completing  the  exe- 
cution of  his  trust,  a  bill  being  nec- 
essary for  that  purpose. 

In  Maine,  a  bill  in  equity  brought  un- 
der Rev.  Stat. ,  c.  47,  g  74  (by  a  receiver 
against  the  defendants,  as  stockhold- 
ers, to  compel  them  to  contribute  to 
the  payment  of  the  company  debts), 
may  be  inserted  in  a  writ  of  attach- 
ment. Baker  v.  Atkins,  62  Me.  205. 
See  also  Skeele  v.  Stanwood,  33  Me. 
307. 

In  MassachnsettB,  under  the  Statute 
of  1856,  c.  36,  §  2,  a  suit  in  equity  to 
enforce  the  execution  of  a  trust  might 
be  begun  by  a  bill  inserted  in  a  writ  of 
attachment,  according  to  Rev.  Stat., 
c.  90,  §  117.  Crane  v.  Adams,  16  Gray 
(Mass.)  542. 

1.  Story  Eq.  PL,  §8. 
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2.  In  the  Federal  Courts. — The  at- 
torney-general of  the  United  States 
has  no  power  to  maintain  in  his  own 
name,  "as  he  is  the  attorney-gen- 
eral of  the  United  States,"  a  bill  in 
equity  to  repeal  letters  patent  for 
an  invention.  Att'y-Gen'l  v.  Rum- 
ford  Chemical  Works,  32  Fed.  Rep. 
608  (where  the  court  drew  a  distinc- 
tion between  such  a  case  and  a  pro- 
ceeding in  equity  to  vacate  letters 
patent  granting  lands  obtained  by 
fraud). 

Bill  to  Cancel  Land  Patent. — Where 
a  person  entered  land  according  to 
law,  but  omitted  to  obtain  a  patent  for 
it,  and  another  person  afterwards 
obtained  a  patent  by  proceeding 
as  if  it  were  vacant  land,  know- 
ing at  the  same  time  that  it  was  not 
vacant,  the  court  set  the  patent  aside 
upon  an  information  in  the  nature  of 
a  bill  in  chancery,  filed  by  the  attor- 
ney-general of  the  United  States,  but 
"regretted  that  this  was  not  a  simple 
bill  in  equity  brought  by  the  United 
States."  U.  S.  v.  Hughes,  11  How. 
(U.S.)  552.  See  also  People  v.  North 
San  Francisco  Homestead,  etc., 
Assoc,  38  Cal.  564;  Mullan  v.  U.  S., 
118  U.  S.  271;  Benton  v.  Woolsey,  12 
Pet.  (U.  S.)  27;  U.  S.  V.  Union  Pac. 
R.  Co.,  98  U.  S.  569;  U.  S.  V.  Mullan, 
ID  Fed.  Rep.  785. 

3.  Story  Eq.  PI.,  §8;  Mitford  Eq. 
PI.  (Tyler's  ed.,  1890),  p.  iiS.  See 
article  Informations. 


Classification.  BILLS   IN   EQUITY.  Dififerent  Kinds. 

a  right  to  complain.  In  such  a  case  his  personal  complaint 
is  joined  to  and  incorporated  with  the  information  given  to 
the  court  by  the  officer  of  the  crown  or  government,  and 
then  they  form  together  an  information  and  bill,  and  are 
so  termed.* 

IL  Classification — 1.  Different  Kinds  Enumerated — General  Division. 
— The  different  kinds  of  bills  have  been  arranged  under  several 
general  heads:  i.  Original  bills  which  relate  to  some  matter  not 
before  litigated  in  the  court  by  the  same  persons,  standing  in  the 
sam.e  interests.*  2.  Bills  not  original,  which  relate  to  some  matter 
already  litigated  in  the  court  by  the  same  persons,  and  which  are 
either  an  addition  to  or  a  continuance  of  an  original  suit,  or  both.^ 
3.  Bills  not  original,  but  in  the  nature  of  original  bills.'*  4.  Certain 
bills  that  may  be  filed  in  the  federal  courts  which  are  original 
bills,  in  a  chancery  sense,  but  regarded  as  supplementary  or 
dependent,  and  of  which  the  court  will  assume  jurisdiction, 
irrespective  of  the  citizenship  of  the  parties.* 

Original  Bills  may  be  again  divided  into  those  which  pray  relief, 
and  those  which  do  not  pray  relief.® 

Original  Bills  Praying  Eelief  have  been  divided  into :  I.  Bills  praying 
the  decree  or  order  of  the  court  touching  some  right  claimed  by 
the  party  exhibiting  the  bill,  in  opposition  to  some  right,  real  or 
supposed,  claimed  by  the  party  against  whom  the  bill  is  exhibited, 
or  touching  some  wrong  done  in  violation  of  the  plaintiff's  right.'' 
This  is  the  most  common  kind  of  bill,  and  is  the  species  of  bills 
to  which  this  article  is  confined.  2.  Bills  of  interpleader.  (See 
article  INTERPLEADER.)  3.  Bills  of  certiorari.  (See  article  Cer- 
tiorari.)® 

Original  Bills  not  Praying  Eelief  are  of  two  kinds:  I.  Bills  to  per- 
petuate the  testimony  of  witnesses  (see  article  PERPETUATION 
OF   Testimony),  or   to  examine  witnesses  de  bene  esse.      (See 

1.  Story  Eq.  Pl.,8  8;  Mitford  Eq.  (U.  S.)  327;  Dunlap  v.  Stetson,  4 
PI.  (Tyler's  ed.,  1890)  118.  Mason  (U.  S.)  349. 

Where  the  relators  have  no  individ-  6.    Story  Eq.   PL,  §   17,  where  it  is 

ual   interest   an   information  and  bill  said  that  "  such  bills  only  are  deemed 

is  not  proper.     Att'y-Gen'l  v.  East  In-  bills    for    relief,    as    seek    from    the 

dia  Co.,  II  Sim.  380.  court    in    that   very   suit    a    decision 

2.  Story  Eq.  PI.,  §  16;  Butler  v.  upon  the  whole  merits  of  the  case 
Cunningham,    i  Barb.  (N.  Y.)  85.  set  forth  by  the  plaintiff,  and  a  decree 

3.  Story  Eq.  PL,  §  16;  Cooper  Eq.  which  shall  ascertain  and  protect 
PL  43.  present     rights     or     redress     present 

4.  Story  Eq.  PL,  §  16.  wrongs.    All  other  bills  which  merely 
6.    Pacific  R.  Co.  v.  Missouri   Pac.     ask  the  aid  of  the  court  against  pos- 

R.  Co.,  iiiTJ.  S.   505;  Minnesota  Co.  sible    future    injury,    or    to    support 

V.  St.   Paul  Co.,  2  Wall.  (U.  S.)  6og;  or  defend  a  suit  in  another  court  of 

Freeman   v.    Howe,  24   How.  (U.  S.)  ordinary  jurisdiction,  are  deemed  bills 

450;   Logan  V.  Patrick,  5  Cranch  (U.  not  for  relief." 

S.)  288;  Krippendorf  v.  Hyde,  no  U.  7.    Story  Eq.  PL,  §  17;  Cooper  Eq. 

S.  276;  Dunn  v.  Clarke,  8  Pet.  (U.  S.)  PL  43. 

i;   Clarke  v.  Mathewson,  12   Pet.  (U.  8.  Story   Eq.  PL,  §  18;    Cooper  Eq. 

S.)  164;   Jones  V.  Andrews,   10  Wall.  PL  43. 
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article  BILLS  DE   Bene   Esse.)      2.    Bills  of  discovery.*      (See 
article  DISCOVERY.) 

Bills  not  Original  are  either  (i)  an  addition  to  or  a  continuance 
of  an  original  bill,  as  before  stated,  or  (2)  they  are  for  the 
purpose  of  cross-litigation,  or  of  controverting,  or  suspending,  or 
reversing  some  decree  or  order  of  the  court,  or  carrying  it  into 
execution.  Of  the  former  kind  are  (i)  a  supplemental  bill  (see 
article  Supplemental  Pleadings);  (2)  a  bill  of  revivor  (see 
article  REVIVOR) ;  (3)  a  bill  both  of  revivor  and  supplement 
(see  article  Revivor).  Of  the  latter  kind  *  are  (i)  a  cross-bill 
(see  article  CrosS-BILLS)  ;  (2)  a  bill  of  review  (see  article  Bills 
of  Review)  ;  (3)  a  bill  to  impeach  a  decree  upon  the  ground 
of  fraud 3  (see  article  Bills  TO  Impeach  Decrees,  etc.);  (4)  a 
bill  to  suspend  the  operation  of  a  decree,  in  special  circum- 
stances, or  to  avoid  it  on  the  ground  of  matter  which  has  arisen 
subsequent  to  it ;  "*  (5)  a  bill  to  carry  a  decree  made  in  a  former 
suit  into  execution  (see  article  BiLLS  TO  ENFORCE  DECREES) ; 
and  (6)  a  bill  partaking  of  the  qualities  of  some  one  or  more  of 
these  bills,  such  as  a  bill  in  the  nature  of  a  bill  of  revivor  (see  ar- 
ticle Revivor),  or  in  the  nature  of  a  supplemental  bill  (see  article 
Supplemental  Pleadings),  or  in  the  nature  of  a  bill  of  review 
(see  article  Bills  of  Review)  ;  and  others  of  a  like  character.* 


1.  Story  Eq.  PI.,  §  19;  Cooper  Eq. 

PL,  44. 

2.  Which  are  termed  bills  in  the 
nature  of  original  bills.  Story  Eq. 
PL,  §  16. 

3.  Story  Eq.  PL,  §§  20,  21;  Cooper 
Eq.  PL,  62. 

In  Mitford  Eq.  PL  (Tyler's  ed., 
1890),  pp.  130,  178,  bills  to  impeach 
decrees  for  fraud  are  described  as 
bills  in  the  nature  of  original  bills — not 
original  bills.     So  in  Cooper  Eq.  PI.  63. 

In  Story  Eq.  Pl.,§2i,  bills  to  impeach 
decrees  for  fraud  are  assigned  to  the 
class  of  bills  not  original.  In  section 
426  of  the  same  work  the  author  says 
that  "a  bill  of  this  sort  is  an  original 
bill  in  the  nature  of  a  bill  of  review." 
In  Daniell  Ch.  Pr.  (6th  Am.  ed.)  1584 
it  is  denominated  an  original  bill.  So 
in  Beach  Mod.  Eq.  Pr.,  §  884. 

Courts  frequently  speak  of  it  as  an 
original  bill  in  the  nature  of  a  bill  of 
review.  Ex  p.  Smith,  34  Ala.  455; 
Dunklin  v.  Harvey,  56  Ala.  181;  New- 
lin  V.  McAfee,  64  Ala.  364;  Randall  v. 
Payne,  i  Tenn.  Ch.  142;  Haskins  v. 
Rose,  2  Lea  (Tenn.)  708;  Davoue  v. 
Fanning,  4  Johns.  Ch.  (N.  Y.)  199; 
Tilghman  v.  Werk,  39  Fed.  Rep.  681; 
Edmondson  v.  Moseby,  4  J.  J.  Marsh. 
(Ky.)  497;   Person  v.  Nevitt,  32  Miss. 


180;  McConnel  v.  Gibson,  12  111.  132; 
Keran  v.  Trice,  75  Va.  690. 

4.  "Thus,  during  the  troubles  after 
the  death  of  Charles  the  First,  upon 
a  decree  for  a  foreclosure  in  case  of 
nonpayment  of  principal,  interest, 
and  costs  due  on  a  mortgage,  the 
mortgagor,  at  the  time  of  payment 
being  forced  to  leave  the  kingdom  to 
avoid  the  consequences  of  his  engage- 
ments with  the  royal  party,  and  hav- 
ing requested  the  mortgagee  to  sell 
the  estate  to  the  best  advantage  and 
pay  himself,  which  the  mortgagee  ap- 
peared to  have  acquiesced  in  ;  the 
court,  upon  a  new  bill,  enlarged  the 
time  for  performance  of  the  decree, 
upon  the  ground  of  the  inevitable 
necessity  which  prevented  the  mort- 
gagor from  complying  with  the  strict 
terms  of  it,  and  also  made  a  decree  on 
the  ground  of  the  matter  subsequent 
to  the  former  decree."  Mitford  Eq. 
PL  (Tyler's  ed.,  1890),  p.  192  citing 
Cocker  v.  Bevis,  i  Ch.  Cas.  61,  and 
note,  where  the  author  says  that  "all 
cases  determined  soon  after  the  Resto- 
ration, upon  circumstances  connected 
with  the  prior  disturbed  state  of  the 
country,  ought  to  be  considered  with 
much  attention." 

5.  Story  Eq.  PL,  §  21. 
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2.  Denomination  when  Immaterial. — The  real  nature  of  a  bill  is 
to  be  determined  rather  by  its  substance — that  is,  by  its  allega- 
tions and  object — than  by  the  title  which  the  pleader  chooses  to 
give  it.*  Although  he  may  have  given  it  a  wrong  name,  yet  if 
his  averments  show  that  he  is  entitled  to  relief,  and  the  prayer 
will  support  a  decree  for  such  relief,  the  court  will  entertain  the 
bill  upon  its  merits.* 

III.  The  Several  Paets  of  a  Bill  —  1.  Essential  and  Nonessen- 
tial Parts. — Originally  a  bill  in  equity  consisted  of  nine  parts,  of 
which  there  were  five  principal  parts — to  wit,  the  statement,  the 
charges,  the  interrogatories,  the  prayer  for  relief,  and  the  prayer  for 
process.^  But  all  these,  according  to  more  recent  authorities,  may 
be  dispensed  with  except  the  stating  part  and  the  prayer  for  relief.* 

2.  The  Address. — The  first  part  of  a  bill  is  the  direction  or  ad- 
dress to  the  court  from  which  it  seeks  relief.''  See  article  Address, 
Vol.  I.,  p.  234. 

3.  The  Introduction. — The  second  part  is  the  introduction,  which 
contains  the  names  and  description  of  the  persons  exhibiting  the 
bill.®  (See  article  ADDRESS,  Vol.  I.,  p.  234.)  In  this  part,  also, 
are  sometimes  contained  the  names  and  appropriate  description 
of  the  parties  made  defendants;''  although  these  are  now  usually 


1.  Ex  p.  Smith,  34  Ala.  457;  Arnold 
V.  Moyers,  i  Lea  (Tenn.)  315;  Ridgely 
V.  Bond,  18  Md.  433. 

2.  McConnel  v.  Gibson,  12  111.  128; 
Arnold  v.  Moyers,  i  Lea  (Tenn.)  315, 
where  relief  by  removing  cloud  on 
title  was  granted  under  a  bill  entitled 
a  bill  of  review;  Ex  p.  Smith,  34  Ala. 
457,  and  Carneal  v.  Wilson,  3  Litt. 
(Ky.)  90,  in  which  it  was  held  that  a 
decree  might  be  set  aside  for  fraud  on 
a  bill  called  a  bill  of  review;  North- 
man V.  Liverpool,  etc.,  Ins.  Co.,  i 
Tenn.  Ch.  312,  where  a  bill  called  a 
bill  of  revivor  and  amended  bill  was 
treated  as  an  original  bill  in  the  nat- 
ure of  a  supplemental  bill;  Ridgely  v. 
Bond,  18  Md.  433,  where  a  bill  termed 
a  bill  of  revivor  was  treated  as  an 
original  bill  in  the  nature  of  a  bill  of 
revivor;  Dayton  v.  Dayton,  68  Mich. 
437,  where  a  bill  for  the  discharge  of 
a  mortgage  was  treated  as  a  bill  to  re- 
deem. See  also  Lamson  v.  Drake, 
105  Mass.  564;  Belknap  v.  Stone,  i 
Allen  (Mass.)  573. 

Defective  Information  not  a  Bill. — A 
pleading  filedas  an  information,  though 
having  many  of  the  features  of  a 
bill,  cannot  be  sustained  as  a  bill 
when  dismissed  as  an  information. 
Att'y  Gen'l  v.  Evart  Booming  Co.,  34 
Mich.  461,  distinguishing  Att'y  Gen'l 
V.  Bristol,  3  Madd.  164;  Att'y  Gen'l  v. 


Vivian,  i  Russ.  226;  Att'y  Gen'l  v. 
Heelis,  2  Sim.  &  Stu.  67,  and  Att'y 
Gen'l  V.  Catharine  Hall,  Jac.  381. 

3.  Story  Eq.  PL,  g  26;  Comstock  v. 
Herron,  45  Fed.  Rep.  660. 

4.  Comstock  v.  Herron,  45  Fed.  Rep. 
660. 

"All  that  was  ever  essential  to  a  bill 
was  a  proper  statement  of  the  facts 
which  the  plaintiff  intended  to  prove,  a 
specification  of  the  relief  which  he 
claimed,  and  an  indication  of  the  legal 
grounds  of  such  relief."  Langdell 
Eq.  PI.  (2ded.),  §  55. 

5.  A  bill  filed  in  the  federal  Circuit 
Court  and  addressed  to  the  "Circuit 
Court,  etc.,  in  chancery  sitting,"  is 
sufficiently  addressed.  Sterrick  v. 
Pugsley,  I  Flip.  (U.  S.)  350. 

6.  Story  Eq.  PI.,  §  26. 

7.  It  is  not  necessary,  in  setting  forth 
in  the  beginning  of  the  bill  who  the 
plaintiffs  are,  to  explain  their  connec- 
tion with  or  relation  to  the  matters  in 
respect  of  which  the  suit  is  brought. 
That  is  the  office  of  the  stating  part  of 
the  bill.  Savannah,  etc.,  R.  Co.  v. 
Lancaster,  62  Ala.  555. 

The  Age  of  Minor  Plainti£Es  described 
as  minors  need  not  be  stated.  Stewart 
V.  Chadwick,  8  Iowa  463. 

In  Florida  a  chancery  rule  requires 
that  the  names  and  places  of  abode  of 
all  the  parties  shall  be  stated  in   the 
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found  in  the  next  succeeding  part,* 

4.  The  Stating  Part. — The  third  part  of  the  bill  is  the  premises, 
or,  as  it  is  more  usually  styled,  the  stating  part  of  the  bill,  which 
contains  a  narrative  of  the  facts  and  circumstances  of  the  plain- 
tiff's case,  and  of  the  wrong  or  grievance  of  which  he  complains,* 
and  the  names  of  the  persons  by  whom  done,  and  against  whom 
he  seeks  redress.'  This  part  constitutes  the  real  substance  and 
most  important  part  of  the  bill;'*  and  if  it  has  not  the  proper 
legal  certainty,  the  defect,  unless  removed,  may  become  fatal  in 
every  subsequent  state  of  the  cause.*  Every  material  fact  ought 
to  be  distinctly  stated  in  the  premises;  *•  for  if  a  plea  or  a  demur- 


introductory  part  of  the  bill.  See 
Keen  v.  Jordan,  13  Fla.  327. 

The  omission  of  the  name  of  a  de- 
fendant in  the  introductory  part  is  a 
ground  for  special,  but  not  for  gen- 
eral, demurrer;  nor  can  such  objection 
be  taken  in  the  appellate  court  when 
the  record  does  not  show  that  it  was 
presented  to  and  passed  upon  in  the 
lower  court.  McCoy  v.  Boley,  21  Fla. 
803. 

In  New  Jersey  it  is  held  that  if  a  bill 
in  its  premises  sets  forth  sufficient 
facts  to  show  that  the  plaintiff  is  en- 
titled to  relief  in  a  representative  ca- 
pacity, or  that  the  defendant  is  liable 
in  a  representative  capacity,  it  is  not 
necessr.ry  that  either  should  be  so 
styled  in  the  commencement  or  con- 
clusion of  the  bill.  Ransom  v.  Geer, 
30  N.  J.  Eq.  249. 

In  Tennessee  section  4313  of  the  code 
directs  that  the  address  of  the  bill  shall 
be  followed  by  the  names  and  resi- 
dences of  the  parties.  See  Grubbs  v. 
Cotter,  7  Baxt.  (Tenn.)432;  Walkers'. 
Cottrell,  6  Baxt.  (Tenn.)  271. 

In  West  Virginia  a  plaintiff  suing 
as  executor  should  specifically  describe 
himself  as  the  executor  of  his  testator. 
Describing  himself  as  "  personal  rep- 
resentative," etc.,  is  not  sufficient. 
Capehart  v.  Hale,  6  W.  Va.  547.  See 
Cook  V.  Dorsey,  38  W.  Va.  197. 

In  the  United  States  Conrts  Equity 
Rule  20  requires  the  names  of  all  the 
parties  to  be  stated  in  the  introductory 
part  of  the  bill.  See  U.  S.  v.  Pratt 
Coal,  etc.,  Co.,  18  Fed.  Rep.  708. 
They  cannot  be  designated  by  ficti- 
tious names.  Kentucky  Silver  Min. 
Co.  V.  Day,  2  Sawy.  (U.  S.)  468. 

As  to  allegations  of  citizenship  of 
the  parties,  required  by  the  same  rule 
to  be  inserted  in  this  part  of  the  bill, 
see  article  United  States  Courts. 

FoiBting   out   Parties. — See  further, 


as  to  the  necessity  of  distinctly  show- 
ing in  some  part  of  the  bill  what  per- 
sons are  intended  to  be  made  parties 
thereto,  Designation  of  Parties,  IV.  4, 
infra. 

1.  Story  Eq.  PI.,  §  26. 

2.  Story  Eq.  PL,  §  27. 

The  Conclusion  of  the  Stating  Fart  usu- 
ally is  (after  narrating  the  facts  of  the 
title  of  the  plaintiff)  as  follows:  "  And 
your  orator  well  hoped  that  no  disputes 
would  have  arisen  touching  the  said, 
etc.  [stating  the  subject-matter];  but 
that  the  said  defendant  would  have 
complied  with  the  request  of  the  said 
orator,  etc.,  as  in  conscience  and 
equity  he  ought  to  have  done.  But 
now  so  it  is,  may  it  please  your  lord- 
ship (or  honors),  that  the  said  de- 
fendant, combining  and  confederat- 
ing," etc.     Story  Eq.  PI.,  §  27,  note. 

3.  Story  Eq.  PL,  4527. 

The  names  of  the  defendants  are 
sometimes  stated  in  the  introductory 
part  of  the  bill.     See  III.  3,  supra. 

4.  Story  Eq.  PL,  §27;  Freichnecht 
V.  Meyer,  39  N.  J.  Eq.  551. 

5.  Story  Eq.  PL,  §27;  Flint  v.  Field, 
2  Anstr.  543.     See  also  article  Defi- 

NITENESS  AND  CERTAINTY. 

6.  Story  Eq.  PL,  §  27;  Freichnecht 
V.  Meyer,  39  N.  J.  Eq.  551;  Midland 
R.  Co.  V.  Hitchcock,  34  N.  J,  Eq.  278; 
Hobart  v.  Andrews,  21  Pick.  (Mass.) 
534;  Wrights'.  Dame,  22  Pick.  (Mass.) 
55;  Bushnell  v.  Avery,  121  Mass.  14S; 
Rice  V.  Merrimack  Hosiery  Co.,  56  N. 
H.  114;  Thompson's  Appeal,  126  Pa. 
St.  367. 

Statement  hy  "Way  of  Charge. — A  state- 
ment of  matters  of  fact  in  the  stating 
partof  abill,butintheformof  acharge, 
is  sufficient  on  general  demurrer, 
where  it  is  evident  that  a  statement 
byway  of  allegation  or  averment  was 
intended  by  the  pleader.  Johnson  v. 
Helmstaedter,  30  N.  J.  Eq.  124. 
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rer  is  put  in,  its  validity  will  be  decided  with  reference  to  the 
stating  part  of  the  bill,  and  not  with  reference  to  the  interroga- 
tory *  or  other  parts  of  the  bill,  if  these  vary  from  the  stating 
part.*  The  rules  as  to  the  proper  mode  of  stating  the  facts  in 
this  part  of  the  bill  are  fully  considered  in  other  divisions  of  this 
article.* 

5.  The  Confederating  Part.— The  fourth  part  of  a  bill  is  what 
is  commonly  called  the  confederating  part.  It  contains  a  general 
allegation  or  general  charge  of  a  confederacy  between  the 
defendant  and  other  persons  to  injure  or  defraud  the  plaintiff.* 
This  clause,  though  frequently,  but  not  invariably,  inserted  in 
bills,  is  treated  as  mere  surplusage,  and  need  not  be  denied  or 
responded  to  in  the  answer  ;  *  and  in  some  jurisdictions  its  use  is 
dispensed  with  or  expressly  forbidden  by  statute.® 


1.  Story  Eq.  PI.,  §27. 

In  the  Introductory  Part  of  the  bill  the 
plaintiffswere named  anddescribed  "as 
trustees  of  divers  parties,"  who  were 
also  described  ;  and  it  was  heldon  de- 
murrer that  it  was  not  a  sufficient  state- 
ment of  title  or  interest  in  the  plain- 
tiffs to  enable  them  to  maintain  the 
suit,  in  the  absence  of  any  allegations 
in  the  stating  part  of  the  bill.  Savan- 
nah, etc.,  R.  Co.  V.  Lancaster,  62  Ala. 

555- 

But  see  Lingan  v.  Henderson,  i 
Bland  (Md.)  249,  to  the  point  that  the 
interrogating  part  may  be  considered 
for  the  purpose  of  explaining  an  am- 
biguity in  the  stating  part. 

2.  Story  Eq.  PI.,  §  27;  Clayton  v. 
Winchelsea,  3  Y.  &  Coll.  683;  Wright 
V.  Dame,  22  Pick.  (Mass.)  59;  Cowles 
V.  Buchanan,  3  Ired.  Eq.  (N.  Car.) 374. 
Compare  Rorback  v.  Dorsheimer,  25 
N.  J.  Eq.  516. 

The  Title  or  Caption  of  a  bill  is  no 
part  of  it,  and  cannot  be  regarded  as 
a  statement  of  facts.  Edney  v.  King, 
4  Ired.  Eq.  (N.  Car.)  465;  Spalding  v. 
Dodge,  6  Mackey  (D.  C.)  289. 

The  Prayer  for  Relief  cannot  enlarge 
the  stating  part  of  the  bill.  White  v. 
Jeffers,  Clarke  Ch.  (N.  Y.)  208;  Bush- 
nell  V.  Avery,  121  Mass.  148.  In  the 
latter  case  it  was  held  that  if  the 
stating  part  shows  no  ground  for  an 
account,  the  prayer  for  an  account 
does  not  entitle  the  plaintiff  to  main- 
tain his  bill  on  that  ground. 

3.  See  IV.  et  seq.,  infra. 

4.  Story  Eq.  PI.,  §  29,  where  the 
author  says  that  "  the  usual  form  of 
the  charge  is  that  the  defendants, 
combining  and  confederating  together, 
and  with  divers  other  persons  as  yet 


to  the  plaintiff  unknown,  but  whose 
names,  when  discovered,  he  prays 
may  be  inserted  in  the  bill,  and  they  be 
made  parties  defendants  thereto,  with 
proper  and  apt  words  to  charge  them 
withthe  premises,  in  order  to  injure  and 
oppress  the  plaintiff  in  the  premises,  do 
absolutely  refuse,  etc., or  pretend, etc." 

5.  Story  Eq.  PI.,  §  29;  Oliver  v. 
Haywood,  i  Anstr.  82;  Adams  v.  Por- 
ter, I  Cush.  (Mass.)  170. 

6.  In  Alabama,  section  3422  of  the 
code  requires  the  omission  of  the  com- 
bination and  confederacy  clause. 

So  in  Tennessee,  by  section  5057  of 
the  code. 

In  West  Virginia  the  confederacy 
clause  is  not  contained  in  the  form  of 
bill  prescribed  by  the  code,  c.  125,  §  37. 

In  the  Federal  Courts. — United  States 
Equity  Rule  21  provides  that  "  the 
plaintiff  in  his  bill  shall  be  at  liberty 
to  omit  at  his  option  the  part  which 
is  usually  called  the  common  con- 
federacy clause  of  the  bill,  averring  a 
confederacy  between  the  defendants  to 
injure  and  defraud  the  plaintiff." 

In  Massachusetts  a  chancery  rule 
provides  that  the  allegation  of  combi- 
nation and  fraud  shall  be  omitted  in 
all  bills  in  which  no  actual  fraud  or 
combination  is  specifically  charged. 
Adams  v.  Porter,  i  Cush.  (Mass.)  170. 

In  Maine  Chancery  Rule  i  (37  Me. 
581)  provides  that  the  usual  formal 
averment  of  combination  shall  be 
omitted. 

In  New  Hampshire  the  allegation  of 
confederacy  is  not  essential,  except 
where  it  is  intended  to  charge  fraud 
and  combination  specifically.  Stone  v. 
Anderson,  26  N.  H.  506;  Chancery 
Rule  3  (38  N.  H.  605). 
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6.  The  Charging  Part. — The  fifth  part  of  a  bill  is  what  is  com- 
monly called  the  charging  part.  It  usually  consists  of  some  alle- 
gation or  allegations  setting  forth  the  matters  of  defense,  or  ex- 
cuse, which  it  is  supposed  the  defendant  intends  or  pretends  to 
set  up  to  justify  his  noncompliance  with  the  plaintiff's  right  or 
claim,  and  then  charges  other  matters,  which  disprove  or  avoid 
the  supposed  offense  or  excuse.*  It  is  sometimes  also  used  for 
the  purpose  of  obtaining  a  discovery  of  the  nature  of  the  defend- 
ant's case,  or  to  put  in  issue  some  matter  which  it  is  not  for  the 
interest  of  the  plaintiff  to  admit,*  for  which  purpose  the  charge 
of  the  pretense  of  the  defendant  is  held  to  be  sufficient  ;  *  but  as 
the  equity  of  the  plaintiff's  case  should  ordinarily  be  fully  averred 
in  the  stating  part  of  the  bill,"*  the  charging  part  of  the  bill  is  often 
omitted,*  and  does  not  seem  indispensable  in  any  case.® 

7.  Jurisdiction  Clause. — The  sixth  part  of  the  bill  is  what  is  called 
the  jurisdiction  clause,  and  is  intended  to  give  jurisdiction  of  the 
suit  to  the  court  by  a  general  averment  that  the  acts  complained 
of  are  contrary  to  equity,  and  tend  to  the  injury  of  the  plaintiff  ; 


1.  Story  Eq.  Pl.,§  3i;Freichnecht  t/. 
Meyer,  39  N.  J.  Eq.  551;  Marshall  v. 
Rench,  3  Del.  Ch.  239;  Townshend  v. 
Duncan,  2  Bland  (Md.)  50;  M'Crea  v. 
Purmort,  16  Wend.  (N.  Y.)  460;  Staf- 
ford V.  Brown,  4  Paige  (N.  Y.)  88. 
Thomas  v.  Austin,  4  Barb.  (N.  Y.)  265, 
is  a  case  which  furnishes  one  of  the 
few  instances  in  which  the  statement 
of  a  fact  is  legitimately  reserved  for 
the  charging  part  of  the  bill. 

In  a  Sworn  Bill  it  is  equally  perjury 
for  the  plaintiff  knowingly  to  make  a 
false  charge  or  averment  in  the  charg- 
ing part  as  to  make  a  false  statement 
in  the  stating  part  of  the  bill.  Smith 
V.  Clark,  4  Paige  (N.  Y.)  368. 

Form  of  Charging  Part. — The  common 
formularyis:  "  That  the  said  defend- 
ant sometimes  alleges  and  pretends, 
etc.  [and  stating  the  facts  supposed,  as, 
for  example,  that  the  said  A  B  made 
a  will  which  was  a  valid  disposition 
of  the  said  real  estate,  etc.],  and  at 
other  times  he  alleges  and  pretends 
that,  etc.,  etc.;  whereas  your  orator 
chargeth  the  truth  to  be  (or  the  con- 
trary thereof  to  be  the  truth),"  etc., 
etc.     Story  Eq.  PL,  §  31,  note. 

2.  Story  Eq.  PI.,  §31;  Freichnecht 
V.  Meyer,  39  N.  J.  Eq.  551. 

3.  Story  Eq.  PI..  §  31;  Partridge  v. 
Haycraft,  11  Ves.  Jr.  575;  Gregory  v. 
Molesworth,  3  Atk.  626. 

4.  Story  Eq.  PI.,  §  32  et  seq.  See 
The  Stating  Part,  III.   4,  supra. 

In  Wright  v.  Dame,  22  Pick.  (Mass.) 
59,  the  court — in  answer  to  the  argu- 


ment that  a  defect  in  the  stating  part 
of  the  bill  may  be  supplied,  or  the 
meaning  of  the  stating  part  may  be 
explained  by  averments  in  the  charg- 
ing part — said  that  "  the  defendants 
are  not  bound  to  answer  any  averment 
not  contained  in  the  stating  part  of 
the  bill."  SeealsoCowlesz/.Buchanan, 
3  Ired.  Eq.  (N.  Car.)  374.  But  this 
strictness  was  thought  to  be  extreme 
in  Savannah,  etc.,  R.  Co.  v.  Lancaster, 
62  Ala.  555. 

An  allegation  that  the  defendant 
sets  up  certain  pretenses,  followed  by 
a  charge  that  the  contrary  of  such 
pretenses  is  the  truth,  is  not  a  sufficient 
averment  of  the  facts  which  make  up 
the  counter-statement.  Story  Eq.  PL, 
§  32;  Flint  V.  Field,  2  Anstr.  543; 
Houghton  V.  Reynolds,  2  Hare  264; 
Rice  V.  Merrimack  Hosiery  Co.,  56  N. 
H.  114. 

5.  Story  Eq.  PL,  §33;  Cooper  Eq. 
PL  II. 

In  the  Federal  Courts  Equity  Rule  21 
provides  that  the  plaintiff  may,  at  his 
option,  omit  the  charging  part  of  the 
bill. 

In  Alabama  the  charging  part  is  ex- 
pressly dispensed  with  by  section  3422 
of  the  code. 

In  New  Hampshire  it  may  be  omitted. 
Chancery  Rule  3,  38  N.  H.  605. 

In  Maine  it  must  be  omitted.  Chan- 
cery Rule  I,  37  Me.  581. 

6.  Story  Eq.  PL,  §  33;  Cooper  Eq. 
PL,  §  11;  Townshend  v.  Duncan,  2 
Bland  (Md.)  50. 
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and  that  he  has  no  remedy,  or  not  a  complete  remedy,  without  the 
assistance  of  a  court  of  equity.*  But  this  clause  is  wholly  unnec- 
essary, for  it  will  not  of  itself  give  jurisdiction  to  the  court  ;*  and, 
like  the  confederacy  clause,  its  insertion  in  the  bill  is  sometimes 
prohibited  or  declared  unnecessary  by  statute  or  rule  of  court.' 

8.  The  Interrogating  Part — in  General. — The  seventh  part  of  the 
bill  is  the  interrogating  part,  which  prays  that  the  parties  com- 
plained of  may  answer  all  the  matters  contained  in  the  former 
parts  of  the  bill,  not  only  according  to  their  positive  knowledge, 
but  also  according  to  their  remembrance,  information,  and  be- 
lief.* It  is  not  unusual  to  add  to  the  general  requisition  that  the 
defendant  shall  answer  the  contents  of  the  bill  a  repetition,  by 
way  of  interrogatory,  of  the  matters  most  essential  to  be  answered, 
adding  to  the  inquiry  after  each  fact  an  inquiry  of  the  several 
circumstances  which  may  be  attendant  upon  it  and  the  variations 
to  which  it  may  be  subject,  with  a  view  to  prevent  evasion  and 
compel  a  full  answer.*  But  as  the  defendant  ought  to  answer 
fully  and  explicitly,  though  not  specially  interrogated,®  the  use  of 
these  interrogatories  is  not  indispensable,''  and  is  sometimes  regu- 


1.  Story  Eq.  PL,  §  34,  and  note, 
where  the  following  is  stated  to  be  the 
usual  formulary  :  *'  All  which  actings, 
doings,  and  pretenses  (of  the  said  con- 
federates) are  contrary  to  equity  and 
good  conscience,  and  tend  to  the  man- 
ifest [wrong]  injury  and  oppression  of 
your  orator  in  the  premises.  In  ten- 
der consideration  whereof,  and  foras- 
much as  (or,  for  that)  your  orator  is 
(entirely)  remediless  in  the  premises, 
according  to  (or  by)  the  strict  rules  of 
the  common  law,  and  can  only  have 
relief  (or  is  relievable  only)ina  court  of 
equity,  where  matters  of  this  nature 
are  properly  cognizable  (and  reliev- 
able).    To  the  end  therefore,"  etc. 

2.  Story  Eq.  PI.,  §  34;  Cooper  Eq. 
PI.,  §  11;  Marshall  v.  Rench,  3  Del. 
Ch.  239. 

3.  In  the  Federal  Courts  its  use  is  made 
optional  by  Equity  Rule  21.  Gage  v. 
Kaufman,  133  U.  S.  471. 

In  New  Hampshire  Chancery  Rule  3, 
38  N.  H.  605,  renders  it  unnecessary. 

In  Tennessee  it  must  be  omitted. 
Code  Tenn.,  §  5057. 

In  Alabama  it  is  expressly  disallowed. 
Code  Ala.,  §  3422. 

4.  Story  Eq.  PL,  ^  35. 

5.  Story  Eq.  PL,  §  35;  Romaine  v. 
Hendrickson,  24  N.  J.  Eq.  231;  Miles 
V.  Miles,  27  N.  H.  445;  Eberly  v.  Groff, 
21  Pa.  St.  251. 

6.  See  article  Answers  in  Equity 
Pleading,  Vol.  I.,  p.  873. 


Sufficient  General  Interrogatories. — A 
prayer  that  each  of  the  defendants 
may  be  required  to  answer  unto  the 
premises,  is  a  good  general  interroga- 
tory. McClaskey  v.  Barr,  40  Fed. 
Rep.  559. 

A  prayer,  in  a  bill,  that  the  defend- 
ant make  answer  to  the  matters  al- 
leged therein,  is  a  good  general  inter- 
rogatory and  a  sufficient  compliance 
with  a  rule  requiring  bills  to  conclude 
with  a  general  interrogatory,  although 
it  is  coupled  with  a  prayer  for  process, 
and  is  followed  by  a  prayer  for  speci- 
fic and  general  relief.  Ames  v.  King, 
9  Allen  (Mass.)  258. 

In  Romaine  v.  Hendrickson,  24  N. 
J.  Eq.  231,  the  bill  contained  a  prayer 
for  an  answer  to  interrogatories  an- 
nexed to  it  by  reference;  and  it  was 
held  that  such  interrogatories  were 
properly  regarded  as  incorporated  in 
the  bill.  See  further,  for  a  sufficient 
general  interrogatory,  Methodist 
Episcopal  Church  v.  Jaques,  i  Johns. 
Ch.  (N.  Y)65. 

"In  the  Ancient  Forms  the  interro- 
gating part  of  the  bill  immediately 
preceded  the  prayer  for  process,  and 
was  inserted  under  the  form  of  a 
prayer,  that  the  party  complained  of 
might  answer  the  matter  set  forth  in 
the  bill."  Ames  v.  King,  9  Allen 
(Mass.)  258. 

7.  Story  Eq.  PL,  §§  35.  38;  Cooper 
Eq.  PL  12:  Langdell   Eq.  PL  (2d   ed.) 
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lated  by  statute  or  rules  of  court.* 

Special  Interrogatories. — When  special  interrogatories  are  used  they 
must  be  founded  upon  the  matter  stated  or  charged  in  the  former 
part  of  the  bill,*  and  cannot  be  considered  more  extensive  than 
the  propositions  out  of  which  the  interrogatories  arise.^  Hence, 
if  there  is  nothing  in  the  prior  part  of  the  bill  to  warrant  an  in- 
terrogatory, the  defendant  is  not  bound  to  answer  it.*     Yet  if  he 


§§  55i  64;  Miles  v.  Miles,  27  N.  H. 
445;  Eberly  v.  Groff,  21  Pa.  St.  251; 
Marshall  v.  Rench,  3  Del.  Ch.  239. 

In  Ohio  interrogatories  were  not 
usual,  and  were  deemed  unnecessary, 
except  in  cases  of  fraud  or  where  a 
discovery  was  sought.  Kisor  v. 
Stancifer,  Wright  (Ohio)  323.  See 
also  Cadwallader  v.  Granville  Alex- 
andrian Soc,  II  Ohio  292. 

In  Vermont  the  court  expressed  an 
unwillingness  to  dispense  with  the 
special  interrogatories  in  any  case. 
Shed  V.  Garfield,  5  Vt.  41. 

1.  See  Daniell  Ch.  Pr.  (6thAm.  ed.) 
374,  note. 

United  States  Courts. — In  the  federal 
courts  provisions  relating  to  interrog- 
atories are  contained  in  Equity  Rules 
40,  41,  42,  43,  and  amendments  there- 
to. Beach  Mod.  Eq.  Pr.,  Appendix iv. ; 
Foster  Fed.  Pr.  (2d  ed.)  Appendix  iii. 
See  also  Wilson  v.  Stolley,  4  McLean 
(U.  S.)  272;  McClaskey  v.  Barr,  40 
Fed.  Rep.  559;  Chicago,  etc.,  R.  Co. 
V.  Macomb,  2  Fed.  Rep.  18. 

In  Alabama  a  rule  in  chancery  re- 
quires that  the  "complainant  shall 
make  a  note  in  writing  at  the  bottom 
of  the  bill  as  to  the  particular  state- 
ments or  interrogatories  by  number 
which  he  desires  the  defendant  to  an- 
swer; and  the  answer  need  not  go  be- 
yond such  requisitions,  except  for  such 
defendant's  own  protection."  The 
rule  is  complied  with  by  a  foot-note 
requiring  answers  to  the  allegations 
in  "paragraphs  numbered  from  one 
to  five,  inclusive,"  Paige  v.  Broad- 
foot,  100  Ala.  610;  or  one  which  re- 
quires the  defendant  to  a  bill  thus  di- 
vided into  paragraphs  "  to  answer  all 
the  statements  of  the  above  bill,"  Mc- 
Kenzie  v.  Baldridge,  49  Ala.  564. 

The  omission  of  the  foot-note  is  not 
a  mere  formal  defect  which  is  waived 
if  not  objected  to  in  the  lower  court; 
and  if  it  be  wanting,  the  bill  is  not  in 
a  condition  for  a  decree  pro  confesso 
without  proof.  O'Neal  v.  Robinson, 
45  Ala.  526.  See  also  Sprague  v. 
Tyson,  44  Ala.  338. 


But  if  the  defendant  files  a  full  an- 
swer with  a  demurrer,  on  the  ground 
of  the  omission  of  the  foot-note,  and 
then  goes  to  a  final  hearing  on  the 
bill  and  answer  and  an  agreed  state  of 
facts,  he  will  not  be  permitted  to  take 
advantage  of  the  defect  either  on  the 
hearing  or  on  appeal.  Martin  v.  Hew- 
itt, 44  Ala.  418,  holding  that  the  omis- 
sion of  the  foot-note  is  an  amendable 
defect.  See  Winter  v.  Quarles,  43 
Ala.  692. 

In  Thornton  v.  Shefl5eld,  etc.,  R.  Co., 
84  Ala.  109,  it  was  held  that  the 
chancery  rule  above  quoted  has  no 
application  to  bills  containing  no  in- 
terrogating part,  and,  "  like  the  forms 
of  the  complaints  given  in  the  code,  is 
at  most  directory." 

In  Massachnsetts,  since  the  passage 
of  Acts  1SS3,  c.  22,  §  10,  if  the 
bill  asks  for  relief  the  answer  cannot 
be  sworn  to,  and  discovery  can  only 
be  had  by  interrogatories  to  the  de- 
fendant as  in  actions  at  law.  Amy  v. 
Manning,  149  Mass.  487. 

2.  Cooper  Eq.  PI.  12;  Story  Eq.  PL, 
§36. 

As  to  the  degree  of  precision  which 
is  sufficient,  see  Trustees  v.  Grubb,  5 
Phila.  (Pa.)  41. 

3.  Cooper  Eq.  PI.  12:  Story  Eq.  PI., 
§  36;  Muckleston  v.  Brown,  6  Ves.  Jr. 
62;  Att'y  Gen'l  z/.Whorwood.i  Ves.  538; 
Bullock  V.  Richardson,  11  Ves.  Jr.  376; 
Fuller  V.  Knapp,  24  Fed.  Rep.  100; 
Woodcock  V.  Bennet,  i  Cow.  (N.  Y.) 
711;  James  v.  M'Kernon,  6  Johns.  (N. 
Y.)  543;  Kisor  V.  Stancifer,  Wright 
(Ohio)  323. 

4.  Cooper  Eq.  PI.  12  ;  Fuller  v. 
Knapp,  24  Fed.  Rep.  100;  Grim  v. 
Wheeler,  3  Edw.  Ch.  (N.Y.)334,  where 
the  allegations  were  not  sufficiently 
positive;  Cowles  z*.  Buchanan,  3  Ired. 
Eq.  (N.  Car.)  374. 

Defects  in  the  Stating  or  Charging  part 
of  the  bill  cannot  be  supplied  by  inter- 
rogatories. Cowles  V.  Buchanan,  3 
Ired.  Eq.  (N.  Car.)  374;  Parker  v. 
Carter,  4  Munf.  (Va.)  273.  See  also 
Nolley  V.  Rogers,  22  Ark.   227.     Com- 
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does  answer  it,  and  the  answer  is  replied  to,  the  matter  of  the  in- 
terrogatory is  deemed  to  be  put  in  issue  and  the  informaHty  is 
cured.*  And  a  variety  of  questions  may  be  founded  on  a  single 
fact  stated  or  charged,  if  they  are  relevant  to  it,*  and  under  an 
allegation  of  a  fact,  interrogatories  may  be  put  as  to  the  incidental 
circumstances,  although  they  may  not  as  to  any  distinct  subject.^ 

9.  The  Prayer  for  Relief— a.  In  General. — The  eighth  part  of 
the  bill  is  the  prayer  for  relief.  The  usual  course  is  for  the  plaintiff 
in  this  part  of  the  bill  to  make  a  special  prayer  for  the  particular 
relief  to  which  he  thinks  himself  entitled,  and  then  to  conclude 
with  a  prayer  of  general  relief,  at  the  discretion  of  the  court.* 

Waivers  and  Offers. — Where  the  plaintiff  desires  to  waive  the  benefit 
of  a  penalty  or  forfeiture  so  as  to  have  a  discovery  to  which  he 
would  not  otherwise  be  entitled,  or  where  he  desires  to  waive  an 
answer  under  oath,  it  is  usual  to  insert  this  waiver  in  the  prayer  for 
relief  ;*  and  where,  as  a  condition  precedent  to  relief,  it  is  required 
that  the  plaintiff  shall  offer  to  do  equity,  such  offer  is  made  in  this 
part  of  the  bill.® 

Entire  Omission  of  Prayer. — Without  a  prayer  for  relief,  either  general 
or  special,  no  decree  can  be  rendered  in  favor  of  the  plaintiff,'' 


pare  Lingan   v.    Henderson,   i   Bland 
(Md.)  249. 

Description  of  EzMbits.  —  Exhibits 
ought  to  be  sufficiently  described  in 
the  interrogatories,  so  as  to  enable  the 
adverse  party  to  know  what  is  in- 
tended to  be  proved  and  to  put  him  on 
all  due  inquiry.  Troup  v.  Haight,  6 
Johns.  Ch.  (N.  Y.)  335,  holding,  how- 
ever that  the  defendant  is  not  entitled 
to  copies  of  the  exhibits. 

1.  Story  Eq.  PI..  §  36;  Att'y  Gen'l 
V.  Whorwood,  i  Ves.  539. 

2.  Cooper  Eq.  PI.  12;  Story  Eq.  PI., 
§  36;  Faulder  v.  Stuart,  11  Ves.  Jr. 
301;  Bullock  V.  Richardson,  11  Ves. 
Jr.  375- 

3.  Story  Eq.  PI.,  §  37;  Fuller  v. 
Knapp,  24  Fed.  Rep.  100.  See  also 
Uhlmann  v.  Arnholt,  etc..  Brewing 
Co.,  41  Fed.  Rep.  369. 

If  the  Defendant  Admits  the  Uain  Fact 
charged  in  the  bill  it  is  not  necessary 
for  him  to  answer  as  to  other  matters 
which  are  merely  stated  as  evidence 
of  that  fact.  Mechanics'  Bank  v.  Levy, 
3  Paige  (N.  Y.)  606. 

When  Defendant  need  not  Answer. — 
See,  as  to  certain  matters  which  the 
defendant  is  not  bound  to  disclose  in 
his  answer,  the  article  Answers  in 
Equity  Pleading,  Vol.  L,  p.  874. 

4.  Story  Eq.  PL,  g  40. 

Federal  Courts. — United  States  Equity 
Rule  21  provides  that  "the  prayer  of 


the  bill  shall  ask  the  special  relief  to 
which  the  plaintiff  supposes  himself 
entitled,  and  also  shall  contain  a  prayer 
for  general  relief."  If  the  prayer  for 
general  relief  be  omitted  it  may  be 
added  by  amendment.  Adams  v.  Keh- 
lor  Milling  Co.,  36  Fed.  Rep.  212. 

The  Usual  Form  of  the  general  prayer 
is,  "And  that  your  orator  may  have 
such  further  and  other  relief  in  the 
premises  as  the  nature  of  the  case 
shall  require,  and  as  to  your  honors 
shall  seem  meet; "  or  "  that  your  orator 
may  be  further  and  otherwise  relieved 
in  the  premises  according  to  equity 
and  good  conscience."  Story  Eq.  PI., 
§  40,  note. 

5.  DaniellCh.  Pr.  (6th  Am.  ed.)387, 
to  the  first  proposition  in  the  text; 
Foster  Fed.  Rep.  (2d  ed.)  ^  84,  to  the 
second  proposition  in  the  text,  where 
the  author  says,  however,  that  the 
waiver  of  a  sworn  answer  is  "more 
frequently  in  the  prayer  of  process." 
See  Gove  v.  Pettis,  4  Sandf.  Ch.  (N. 
Y.)  403;  Fisher  v.  Moog,  39  Fed.  Rep. 
665. 

6.  Daniel!  Ch.  Pr.  (6th  Am.  ed.)385. 
See  Offers  in  the  Bill,  IV.  10,  infra. 

7.  Driver  v.  Fortner,  5  Port.  (Ala.) 
9;  Dews  V.  Cornish,  20  Ark.  332;  Perry 
V.  Perry,  65  Me.  399.  See  also  Eaton 
V.  Breathett,  8  Humph.  (Tenn.)  534. 

Defendant  not  Sufficiently  Designated. 
— In  a  bill  to  foreclose  a  mortgage,  a 
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unless  the  objection  be  waived  by  the  defendant.* 

b.  For  Special  Relief  Alone. — Where  there  is  a  prayer  for 
special  relief,  but  no  prayer  for  general  relief,  no  relief  can  be 
granted  beyond  that  specially  prayed,  unless  the  plaintiff  amends 
his  bill.2 

c.  For  General  Relief  Alone. — Under  the  prayer  for  gen- 
eral relief,  without  a  prayer  for  special  relief,  the  particular  relief 
which  the  case  requires  may  at  the  hearing  be  prayed  at  the  bar, 
provided  it  is  agreeable  to  the  case  made  by  the  bill.^ 


prayer  for  relief  and  discovery  against 
"  said  defendants  hereinafter  named  " 
can  refer  only  to  the  defendants  al- 
ready mentioned,  and  not  to  a  defend- 
ant named  merely  in  the  following 
prayer  for  process.  Wheeler,  etc., 
Mfg.  Co.  V.  Filer,  52  N.  J.  Eq.  164. 

1.  Smith  V.  Smith,  4  Rand.  (Va.)  95, 
where  it  was  held  that  the  objection 
was  not  available  to  the  defendant 
after  he  had  answered  on  the  merits 
and  submitted  to  the  decree  of  the 
court. 

2.  Driver  v.  Fortner,  5  Port.  (Ala.) 
9;  Dews  V.  Cornish,  20  Ark.  332; 
Townshend  v.  Duncan,  2  Bland  (Md.) 
50;  Lingan  v.  Henderson,  i  Bland  (Md.) 
252;  Mundy's  Landing,  etc..  Turnpike 
Co.  V.  Hardin  (Ky.,  1892).  20S.W.  Rep. 
385;  Adams  v.  Kehlor  Milling  Co.,  36 
Fed.  Rep.  212,  where  an  amendment 
was  allowed;  McCrumz/.Lee,38  W.Va., 
591,  where  an  amendment  was  also 
allowed;  Halsted  v.  Meeker,  18  N.  J. 
Eq.  136,  holding  that  if  the  facts  set 
forth  in  the  bill  would  not  authorize 
other  relief,  an  amendment  would  not 
be  allowed.    Laird  v.  Boyle,  2  Wis.  431. 

Thus  in  Wyatt  v.  Greer,  4  Stew.  & 
P.  (Ala.)  318,  it  was  held  that  if  a  bill 
contains  no  prayer  for  general  or  spe- 
cial relief  except  for  an  injunction  to 
retain  a  fund  in  the  hands  of  the  de- 
fendant, the  plaintiff  can  have  no  relief 
by  payment  out  of  the  fund. 

Selief  of  the  Same  General  Character, 
but  less  extensive,  may  be  granted,  or 
the  prayer  may  be  amended,  if  neces- 
sary. Camden  Horse  R.  Co.  v.  Citi- 
zens' Coach  Co..  31  N.  J.  Eq.  525; 
Kupferman  v.  McGehee,  63  Ga.  251. 

Informal  Prayer. — Where  the  prayer 
for  relief  is  good  in  substance,  but 
informal,  the  defect  should  be  taken 
advantage  of  by  demurrer,  and  the 
informality  is  waived  by  answering. 
It  is  otherwise,  however,  where  the 
prayer  is  so  substantially  defective 
that  it  does  not  appear  what  relief  is 


sought.  Kuchenbeiser  v.  Beckert,  41 
111.  172.  In  that  case  the  bill  alleged 
that  a  decree  was  procured  by  fraud, 
and  that  it  should  be  set  aside,  can- 
celed, and  held  to  be  void  by  the  court, 
"  as  your  orator  and  oratrix  pray  may 
be  done;"  and  it  was  held  that  this 
prayer  showed  what  relief  was  sought, 
and  was  merely  informal. 

Although  a  bill  prays  for  a  "writ" 
of  quia  timet,  yet  if  the  prayer  be  such 
as  is  otherwise  proper  to  a  "  bill "  quia 
timet,  and  the  proceeding  is  sufficient 
in  other  respects,  the  court  may  act 
upon  it.  Miller  v.  Saunders,  18  Ga. 
492. 

3.  Doddz/.  Benthal,4  Heisk.  (Tenn.) 
6ot;  Grain  v.  Barnes,  i  Md.  Ch.  156. 

Exceptions. —  An  injunction  will  not 
ordinarily  be  granted  under  a  prayer 
for  general  relief;  it  must  be  expressly 
prayed.  Story  Eq.  PL,  §41;  Lewiston 
Falls  Mfg.  Co.  V.  Franklin  Co.,  54  Me. 
402;  Willett  V.  Woodhams,  1  III.  App. 
411;  Kelly  V.  Payne,  18  Ala.  371 
(obiter);  African  M.  E.  Church  v. 
Conover,  27  N.  J.  Eq.  157,  holding, 
however,  that  the  bill  may  be  amended. 
Savory  z/.Dyer,  Ambl.  70,  note;  Wright 
V.  Atkyns,  i  Ves.  &  B.  314.  See  also 
Chicago,  etc.,  R.  Co.  v.  Macomb,  2  Fed. 
Rep.  18. 

But  a  final  injunction  may  perhaps 
be  granted  under  the  general  prayer. 
Walker  v.  Devereaux,  4  Paige  (N.  Y.) 
248;  Thompson  v.  Hey  wood,  129  Mass. 
401;  Wood  V.  Beadell,  3  Sim.  273.  See 
also  Blomfield  v.  Eyre,  8  Beav.  259; 
Paxton  V-  Douglas,  8  Ves.  Jr.  520;  Jack- 
son V.  Leaf,  I  J.  &  W.  232;  Clarke  v. 
Ormonde,  Jac.  122;  Reynell  v.  Sprye, 
I  De  G.,  M.  &  G.  690. 

A  Writ  ofne  Exeat  will  not  ordinarily 
be  granted  unless  expressly  prayed 
for  in  the  bill.  Story  Eq.  PI.,  §  41; 
Kelly  V.  Payne,    18  Ala.  371  (obiter). 

See  United  States  Equity  Rule  21, 
which  requires  a  special  prayer  where 
a  writ  of  ne  exeat  is  desired  "pending 
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d.  For  Special  and  General  Relief — Any  Appropriate  Belief. — 
Where  the  plaintiff  prays  for  special  and  also  for  general  relief,  if 
the  special  prayer  is  such  that  no  relief  can  be  granted  under  it,* 
the  court  may,  under  the  prayer  for  general  relief,*  grant  any 
proper  relief  consistent  with  the  case  made  by  the  bill.^ 


the  suit."  "But  it  is  sufficient  if  the 
facts  alleged  in  the  bill  show  a  proper 
case  for  the  writ,  and  it  may  be  granted 
in  the  decree  under  the  prayer  for 
general  relief.  Or  the  facts  may  be 
shown  and  the  writ  applied  for  upon 
a  petition  presented  in  the  case  either 
before  or  after  judgment  or  decree." 
Per  Sawyer,  C.J.,  in  Lewis  v.  Shain- 
wald,  7  Sawy.  {^ .  S.)  403.  See  Shain- 
wald  V.  Lewis,  46  Fed.  Rep.  839. 

Receivers. — As  to  the  necessity  of  a 
special  prayer  in  order  to  authorize 
the  appointment  of  a  receiver,  see 
article  Receivers. 

1.  Defect  in  Special  Prayer. — Relief 
may  be  granted  under  the  general 
prayer,  regardless  of  any  defect  in  the 
prayer  for  special  relief.  Treadwell 
V.  Brown,  44  N.  H.  551. 

If  the  prayer  for  special  relief  be  so 
uncertain  that  no  relief  can  be  granted 
under  it,  the  prayer  for  general  relief 
is  sufficient  to  entitle  the  plaintiff  on 
the  hearing  to  such  relief  as  the  facts 
alleged  and  proved  may  require. 
Fisher  v.  Moog,  39  Fed.  Rep.  665. 

Improper  Prayer. — A  bill  is  not  de- 
murrable because  of  a  prayer  for  im- 
proper specific  relief,  if  it  contains  a 
prayer  for  general  relief.  Mer- 
chants' Nat.  Bank  v.  Hogle,  25  111. 
App.  543- 

2.  Formal  Sufficiency  of  Prayer. — In  a 
bill  between  partners,  praying  that  the 
defendant  be  held  to  render  an  account 
of  all  moneys  and  effects  of  the  firm 
received  by  him,  and  for  all  other 
matters  relating  to  the  concern,  the 
last  clause  is  equivalent  to  a  prayer 
for  general  relief.  Miller  v.  Lord,  11 
Pick.  (Mass.)  11. 

Where  the  bill  prays  for  specific  re- 
lief "  and  "  for  general  relief,  the  court 
will  not  be  limited  to  specific  relief 
and  relief  of  the  same  character,  on  the 
ground  that  the  prayer  for  general  re- 
lief is  conjunctively  instead  of  disjunc- 
tively added.  Burnet  v.  Boyd,  60 
Miss.  627.  But  see  Colton  v.  Ross,  2 
Paige  (N.  Y.)  396;  Dennis  v.  Dennis, 
15  Md.  124. 

3.  Alabama. — Shelby  v.  Tardy,  84 
Ala.  327;  Gonzales  v.  Hukil,  49  Ala. 


260;  Kirksey  v.  Means,  42  Ala.  426; 
May  V.  Lewis,  22  Ala.  646;  Kelly  v. 
Payne,  iS  Ala.  371;  Munfordz'.  Pearce, 
70  Ala.  452. 

Arkansas. — Rogers  v.  Brooks,  30 
Ark.  612;  Kelly  v.  McGuire,  15  Ark. 
555- 

Connecticut. — Enfield  Toll  Bridge  Co. 
V.  Hartford,  etc.,  R.  Co.,  17  Conn.  42; 
Hart  V.  Granger,  i  Conn.  168. 

Georgia. — Marine,  etc.,  Ins.  Bank  v. 
Early,  R.  M.  Charlt.  (Ga.)  279. 

Illinois. — Holden  v.  Holden,  24  111. 
App.  106;  Merchants'  Nat.  Bank  v. 
Hogle,  25  111.  App.  543;  Cushman  v. 
Bonfield,  139  111.  219  ;  Davidson  v. 
Burke,  143  111.  139;  Walker  v.  Con- 
verse, 148  111.  622;  Hopkins  v.  Sne- 
daker,  71  111.  449;  Brown  v.  Miner,  128 
111.  148;  Isaacs z/.  Steel,  4  111.  104;  Allen 
V.  Woodruff,  96  111.  19. 

Indiana. — Hunter  z/.  McCoy,  14  Ind. 
528. 

Iowa. — Simplot  v.  Simplot,  14  Iowa 
449. 

Kentucky. — Bolware  v.  Craig,  Litt. 
Sel.  Cas.  (Ky.)407;  Repplier  z'.  Buck, 
5  B.  Mon.  (Ky.)  98;  Oldham  v.  Woods, 
3  T.  B.  Mon.  (Ky.)  47;  Prewit  v. 
Graves,  5  J.  J.  Marsh.  (Ky.)  125. 

Louisiana. — Espinola  v.  Blasco,  15 
La  Ann.  426. 

Maryland. — Gibson  v.  McCormick, 
10  Gill  &  J.  (Md.)  66;  Fitzhugh  v.  Mc- 
Pherson,  3  Gill  (Md.)  408;  Powell  v. 
Young,  45  Md.  494;  Grain  v.  Barnes, 
I  Md.  Ch.  156;  Lingan  v  Henderson, 
I  Bland  (Md.)  252;  Dennis  v.  Dennis, 
15  Md.  124;  Wootten  v.  Burch,  2  Md. 
Ch.  198;  Townshend  v.  Duncan,  2 
Bland  (Md.)  50. 

Massachusetts. — Thompson  v.  Hey- 
wood,  129  Mass.  401;  Nudd  z/.  Powers, 
136  Mass.  273;  Winslow  v.  Nayson,  113 
Mass.  411 ;  Franklin  v.  Greene,  2  Allen 
(Mass.)  519. 

Michigan. — Dayton    v.    Dayton,    68 
Mich.  437;  Flanders  v.  Chamberlain,' 
24  Mich.  305. 

Alississippi. — Barkwell  v.  Swan,  69 
Miss.  907;  Burnet  v.  Boyd,  60  Miss. 
627. 

Missouri. — McGlothlin  v.  Hemery, 
44  Mo.  350. 
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DiflFerent  Belief. — Relief  may  be  granted  under  the  general  prayer 
different  from  that  specifically  prayed  for  when  it  is  consistent 


New  Hampshire. — Stone  v.  Ander- 
son, 26  N.  H.  522. 

New  Jersey. — Graham  v.  Berryman, 
19  N.  J.  Eq.  29;  Annin  v.  Annin,  24 
N.  J.  Eq.  184;  Force  v.  Butcher,  iS  N. 
J.  Eq.  405;  Miller  v.  Jamison,  24  N.  J. 
Eq.  41;  Belleville  Mut.  Ins.  Co.  v.  Van 
Winkle,  12  N.  J.  Eq.  333;  Hill  v. 
Beach,  12  N.  J.  Eq.   31. 

New  York.  —  Brice  v.  Brice,  5  Barb. 
(N.  Y.)  533;  Innes  v.  Evans,  3  Edw. 
Ch.  (N.  Y.)  454:  Wilkin  v.  Wilkin,  i 
Johns.  Ch.  (N.  Y.)  iii. 

North  Carolina. — Whitfield  v.  Cates, 
6  Jones  Eq.  (N.  Car.)  136. 

Ohio. — Miami  Exporting  Co.  v.  U. 
S.  Bank,  Wright  (Ohio)  249;  Webster 
V.  Harris,  16  Ohio  490. 

South  Carolina. — Brown  v.  M'Don- 
ald,  I  Hill  Eq.  (S.  Car.)  297. 

Tennessee. — Arnold  v.  Moyers,  i  Lea 
(Tenn.)  315;  Nolen  v.  Woods,  12  Lea 
(Tenn.)  615;  Whitley  v.  Davis,  i  Swan 
(Tenn.)  333;  Dodd  v.  Benthal,  4  Heisk. 
(Tenn.)  601;  Pillow  v.  Pillow,  5  Yerg. 
(Tenn.)  420;  Allum  v.  Stockbridge,  8 
Baxt.  (Tenn.)  356.  See  also  Quinn  v. 
Leake,  i  Tenn.   Ch.  67. 

Vermont. — Eureka  Marble  Co.  v. 
Windsor  Mfg.  Co.,  47  Vt.  430;  Tar- 
bell  V.  Durant,  61  Vt.  519;  Danforth 
V.  Smith,  23  Vt.  247. 

Virginia. — Anderson  v.  DeSoer,  6 
Gratt.  (Va.)  363;  Raper  v.  Sanders,  21 
Gratt.  (Va.)6o;  Shenandoah  Valley  R. 
Co.  V.  Dunlop,  86  Va.  346;  James  v. 
Bird,  8  Leigh  (Va.)  510. 

West  Virginia. — Hall  v.  Pierce,  4  W. 
Va.  107. 

United  States. — Mitchell  v.  Moore, 
95  U.  S.  587;  Walden  v.  Bodley,  14 
Pet.  (U.  S.)  156;  English  v.  Foxall,  2 
Pet.  (U.  S.)  595;  Tayloe  t/.  Merchants' 
F.  Ins.  Co.,  9  How.  (U.  S.)39o;  Moore 
V.  Miichell,  2  Woods  (U.  S.)  483;  Pat- 
rick V.  Isenhart,  20  Fed.  Rep.  239; 
Omaha  Horse  R.  Co.  v.  Cable  Tram- 
way Co.,  32  Fed.  Rep.  727;  Chicago, 
etc.,  R.  Co.  V.  Macomb,  2  Fed.  Rep. 
18;  Ficher  v.  Moog,  39  Fed.  Rep.  665; 
Tyler  v.  Savage,  143  U.  S.  98;  Texas 
V.  Hardenberg,  10  Wall.  (U.  S.)  68; 
Jones  V.  Van  Doren,  130  U.  S.  684; 
Gormley  w.  Clark,  134  U.  S.  350;  Watts 
V.  Waddle,  6  Pet.  (U.  S.)  389;  Adams 
V.  Kehlor  Milling  Co.,  36  Fed.  Rep. 
212;  Finley  v.  Lynn,  6  Cranch  (U.  S.) 
238. 

Illustrations. — For  the  relief  obtain- 


able in  particular  cases,  including  the 
cases  cited  above,  see  article  De- 
crees. 

Plaintiff's  Admissions. — In  Finley  v. 
Lynn,  6  Cranch  (U.  S.)  23S,  it  was  held 
that  under  the  general  prayer  a  com- 
plainant may  have  relief  even  against 
the  admissions  in  his  bill  ;  and  in 
McMillan  v.  James,  105  111.  194,  that 
the  plaintiff  ought  not  to  be  concluded 
by  a  statement  in  his  bill  when  it  is 
manifest  that  it  is  an  incorrect  con- 
clusion from  the  facts  stated. 

On  Other  Grounds,  etc. — Under  the 
general  prayer,  relief  may  be  granted 
on  other  grounds  and  for  different  rea- 
sons, and  for  a  less  amount  than  is 
alleged  and  claimed  in  the  bill,  pro- 
vided the  facts  stated  will  sustain  it. 
Hall  V.  Pierce,  4  W.  Va.  107.  See  also 
Shelby  v.  Tardy,  84  Ala.  327. 

Belief  must  be  Secundum  Allegata. — 
The  general  prayer,  however,  will  not 
authorize  a  decree  based  upon  facts 
proved  but  not  alleged. 

Alabama. — Wiley  v.  Knight,  27  Ala. 
336. 

Arkansas. — Barraque  v.  Manuel, 
7  Ark.  516;  Rogers  v.  Brooks,  30  Ark. 
612;  Cook  V.  Bronaugh,  13  Ark.  183. 

Georgia. — Hickson  v.  Mobley,  80  Ga. 
314- 

Iowa.  —  Casday  v.  Woodbury 
County,  13  Iowa  113;  Wilson  v.  Horr, 
15  Iowa  489. 

Kentucky.  —  Crow  v.  Owensboro, 
etc.,  R.  Co.,  82  Ky.  134. 

Maine. — Scudder  v.  Young,  25  Me. 
153;  Merrill  v.  Washburn,  83  Me.  189. 

Maryland. — Hilleary  v.  Hurdle,  6 
Gill  (Md.)  105. 

Missouri. — McNair  v.  Biddle,  8  Mo. 
257- 

New  Hampshire. — Pennock  v.  Ela, 
41  N.  H.  192. 

New  Jersey. — Jordan  v.  Clark,  16  N. 
J.  Eq.   243. 

New  York. — White  v.  Jeffers,  Clarke 
Ch.  (N.  Y.)  206. 

North  Carolina. — Smith  v.  Smith,  i 
Ired.  Eq.  (N.  Car.)  83;  Kornegay  v. 
Carroway,  2  Dev.  Eq.  (N.  Car.)  403. 

Virginia. — Sheppard  v.  Starke,  3 
Munf.  (Va.)  29. 

United  States. — Hobson  v,  M'Ar- 
thur,  16  Pet.  (U.  S.)  182  ;  Mackall 
V.  Casilear,  137  U.  S.  556;  Allen  v. 
Pullman's  Palace  Car  Co.,  139  U.  S. 
662. 
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with  the  facts  alleged  and  proved,  provided  it  does  not  take  the 
defendant  by  surprise.*  And  it  has  been  held  that  there  is  no 
rule  of  practice  or  principle  of  law  which  prevents  an  appel- 
late court  from  granting  relief  within  the  scope  of  the  general 
prayer,  although  that  particular  relief  was  not  prayed  for  or  sug- 
gested in  the  court  below.*  But  in  order  to  entitle  a  plaintiff 
to  a  decree,  under  the  general  prayer,  different  from  that  specifi- 
cally prayed,  the  allegations  rehed  upon  must  not  only  be  such 
as  to  afford  a  ground  for  the  relief  sought,  but  they  must  have 
been  introduced  into  the  bill  for  the  purpose  of  showing  a  claim 
to  relief,  and  not  for  the  mere  purpose  of  corroborating  the 
plaintiff's  right  to  the  specific  relief  prayed.* 

Trammell,    19  Ark.    62;  Kelly  v.   Mc- 
Guire,  15  Ark.  555. 


"The  general  relief  prayed  for  must 
be  confined  to  the  ground  of  jurisdic- 
tion stated  in  the  bill."  Machinists' 
Nat.  Bank  v.  Field,  126  Mass.  345. 

No  Besortto  Legal  Belief. — Where  the 
plaintiff  fails  on  his  only  ground  for 
equitable  relief  he  cannot  have  his  suit 
retained  for  the  purpose  of  granting 
a  relief  to  which  he  is  only  entitled  at 
law.  Welsh  v.  Bayaud,  21  N.  J.  Eq. 
186.  See  Bullock  v.  Adams,  20  N.  J. 
Eq.  367. 

1.  Allum  V.  Stockbridge,  8  Baxt. 
(Tenn.)  356;  Hopkins  v.  Snedaker,  71 
111.  449. 

Consistency  with  Special  Prayer. — It 
is,  however,  expressly  laid  down  in 
many  cases,  and  in  others  by  implica- 
tion, and  without  the  qualification 
stated  in  the  text,  that  no  decree  for  a 
plaintiff  can  be  made  under  a  prayer 
for  general  relief,  where  such  decree 
would  be  inconsistent  with'  the  prayer 
for  specific  relief.  Rennie  v.  Crombie, 
12  N.  J.  Eq.  457;  James  v.  Bird,  8 
Leigh  (Va.)  510;  Simmons  v.  Williams, 
27  Ala.  507;  Thomason  v.  Smithson,  7 
Port.  (Ala.)  144  ;  Florence  Sewing 
Mach.  Co.  V.  Zeigler,  58  Ala.  221; 
Stone  V.  Anderson,  26  N.  H.  522; 
Busby  V.  Littlefield,  31  N.  H.  193  ; 
Pennock  v.  Ela,  41  N.  H.  192;  Bailey 
V.  Burton,  8  Wend.  (N.  Y.)  339; 
Franklin  v.  Osgood,  14  Johns.  (N.  Y.) 
527;  Marine,  etc.,  Ins.  Bank  v.  Early, 
R.  M.  Charlt.  (Ga.)  279;  Chalmers 
V.  Chambers,  6  Har.  &  J.  (Md.)  29; 
Grain  v.  Barnes,  i  Md.  Ch.  156;  Tar- 
bell  V.  Durant,  61  Vt.  519;  Fisher  v. 
Moog,  39  Fed.  Rep.  665. 

On  the  Other  Hand,  it  has  been  held 
that  under  the  prayer  for  general  re- 
lief the  court  may  grant  any  relief 
that  the  facts  stated  will  warrant, 
even  though  it  be  inconsistent  with 
the  special  relief  prayed.     Shields  v. 


2. 

389- 


Watts  V.  Waddle,  6  Pet.  (U.   S.) 


3.  Daniell  Ch.  Pr.  (6th  Am.  ed.)  381, 
quoted  SiVid  approved \n  Curry  v.  Lloyd, 
22  Fed.  Rep.   264. 

The  relief  must  be  consistent  with 
the  frame  and  purpose  of  the  bill. 
Rigg  V.  Hancock,  36  N.  J.  Eq.  42; 
Scott  V.  Gamble,  9  N.  J.  Eq.  218;  Kor- 
negay  t/.Carroway,2  Dev.  Eq.  (N.Car.) 
403;  Allen  V.  Pullman's  Palace  Car 
Co.,  139  U.  S.  662;  Hayward  v.  Elli- 
ott National  Bank,  96  U.  S.  611; 
Georgia  v.  Stanton,  6  Wall.  (U.  S.)  50; 
Pickens  v.  Knisely,  29  W.  Va.  i; 
Chalmers  v.  Chambers,  6  Har.  &  J. 
(Md.)  29;  Hilleary  v.  Hurdle,  6  Gill 
(Md.)i05;  Peek  v.  Wright,  65  Ga.  638; 
Matthias  v.  Warrington,  89  Va.  533; 
James  v.  Kennedy,  10  Heisk.  (Tenn.) 
607;  Merriman  v.  Lacefield,  4  Heisk. 
(Tenn.)  217;  Peck  v.  Peck,  9  Yerg. 
(Tenn.)  301.  See  also  Landis  z/.  Olds, 
9  Minn.  90;  Walton  v.  Perkins,  28 
Minn.  415;  Barkwell  v.  Swan,  69  Miss. 
907. 

In  Illinois  the  rule  seems  to  be  more 
favorable  to  the  plaintiff,  and  it  is 
there  held  that  the  court  will  grant 
such  relief  as  the  law  requires  from 
thefacts  statedand  proved  on  thehear- 
ing,  without  regard  to  what  the  plead- 
er may  have  contemplated  in  framing 
the  bill.  Allen  v.  Woodruff,  96  111. 
19:  Holden  v.  Holden,  24  111.  App. 
106. 

The  Bnle  Qualified. — If  a  plaintiff 
claims  special  relief  not  at  all  war- 
ranted by  the  facts,  or  if  it  appears 
that  he  is  entitled  to  relief  upon  very 
different  principles  of  equity  from 
what  he  supposed,  such  a  misappre- 
hension of  his  case  cannot  defeat  his 
right  to  relief.      Hill  v.  Beach,  12  N. 
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Deserting  Special  Prayer. — A  plaintiff  will  not  be  allowed  to  aban- 
don the  particular  prayer  in  the  bill  to  the  decreeing  of  which 
there  is  no  obstruction,  and  thereupon  to  pray  another  relief  at 
the  bar,  where  the  defendant  will  be  surprised  or  prejudiced 
thereby.* 

10.  The  Prayer  for  Process. — The  ninth  part  of  the  bill  is  the 
prayer  for  process  to  compel  the  defendant  to  appear  and  answer 
the  bill,  and  abide  the  determination  of  the  court  on  the  subject.* 


J.  Eq.  31.  See  also  Brice  v.  Brice,  5 
Barb.  (N.  Y.)  533- 

So  where  it  appeared  that  the  plain- 
tiffs erroneously  supposed  themselves 
entitled  to  relief  under  a  statute, 
when  they  were  in  reality  entitled  to 
relief  on  general  equitable  grounds,  it 
was  improper  to  dismiss  the  bill,  for 
the  appropriate  relief  could  have  been 
granted  under  the  general  prayer. 
Adams  v.  Kehlor  Milling  Co.,  36  Fed. 
Rep.  212. 

Exception  in  Favor  of  Infants  or  Char- 
ities— InfiUtts. — When  a  bill  is  filed  by 
an  infant  he  may  have  a  decree  upon 
a  matter  arising  upon  the  state  of  his 
case,  though  he  has  not  specially  men- 
tioned or  insisted  upon  it,  or  prayed  it 
by  his  bill.  Daniell  Ch.  Pr.  (6th  Am. 
ed.)  384;  Kornegay  v.  Carroway,  2 
Dev.  Eq.  (N.  Car.)  403;  Stapilton  v. 
Stapilton,  i  Atk.  6. 

Charities. — In  cases  of  charities 
likewise  the  court  will  give  the  proper 
directions,  without  any  regard  to  the 
propriety  or  impropriety  in  the 
prayer  of  the  information.  Att'y 
Gen'l  V.  Jeanes,  i  Atk.  355;  Daniell 
Ch.  Pr.  (6th  Am.  ed.)  384. 

1.  Allen  zr.  Cofrman,iBibb(Ky.)469; 
Pillow  V.  Pillow,  5  Yerg.  (Tenn.)  420; 
Lee  V.  Cone,  4  Coldw.  (Tenn.)  392; 
Chalmers  v.  Chambers,  6  Har.  &  J. 
(Md.)  29;  Hilleary  v.  Hurdle,  6  Gill 
(Md.)  105;  Hiern  v.  Mill,  13  Ves.  Jr. 
114;  Hill  V.  Great  Northern  R.  Co.,  5 
De  G.,  M.  &  G.  66.  See  also  Pennock 
V.  Ela,  41  N.  H.  192;  Kornegay  v.  Car- 
roway, 2  Dev.  Eq.  (N.  Car.)  403. 

In  Allen  v.  Coffman,  iBibb(Ky.)  469, 
it  was  said  that  "  the  utility  of  the 
general  prayer  conjoined  with  the  par- 
ticular prayer  is,  that  if  the  latter 
cannot  be  decreed,  then,  and  not  till 
then,  a  resort  may  be  had  to  the  for- 
mer." And  in  Pillow  v.  Pillow,  5 
Yerg.  (Tenn.)  420,  the  rule  was  de- 
clared as  follows,  "If  there  be  a  prayer 
for  particular  relief  and  also  a  prayer 
for   general   relief,  and  there  be  evi- 


dence suited  to  the  special  relief 
sought,  the  decree  should  follow  the 
special  relief;  but  if  the  evidence  be 
not  suited  to  the  special  relief,  but  is 
nevertheless  such  as  entitles  the 
party  to  some  relief,  then  the  court 
will  proceed  on  the  general  prayer." 

In  Grimes  v.  French,  2  Atk.  141,  the 
court  refused  to  let  the  plaintiff  waive 
his  claim  for  an  annuity  by  way  of 
rent  charge  left  under  a  will,  and  in- 
sist upon  the  land  itself  on  which  the 
annuity  was  charged. 

2.   Story  Eq.  PL,  §  44. 

The  ordinary  process  prayed  is  a 
writ  of  subpoena,  which  requires  the 
defendant  to  appear  and  answer  the 
bill  on  a  certain  day  named  in  the 
writ,  under  a  certain  penalty.  Story 
Eq.  PL,  §44. 

Against  a  Corporation. — In  Cooper 
Eq.  PL  16,  17,  the  author  says,  "  In 
the  case  of  a  corporation  aggregate, 
where  the  answer  is  under  the  com- 
mon seal,  the  bill  must  pray  that  a 
writ,  called  a  writ  of  distringas,  may 
issue  under  the  great  seal,  which  is 
for  the  purpose  of  distraining  them  by 
their  goods  and  chattels,  rents  and 
profits,  until  they  obey  the  summons 
or  direction  of  the  court."  But  Judge 
Story  expresses  the  opinion  that  in 
a  suit  against  such  a  corporation  a 
prayer  for  a  distringas  is  not  neces- 
sary.    Story  Eq.  PL,  §  44. 

Where  there  was  no  prayer  of  proc- 
ess against  a  corporation  by  its  cor- 
porate name,  but  only  against  the 
officers  thereof,  and  the  corporation 
was  not  described  in  the  bill  as  being 
a  party  thereto,  it  was  held  that  the 
corporation  was  not  before  the  court  as 
a  party  to  the  suit.  Verplanck  z/.  Mer- 
cantile Ins.  Co.,  2  Paige  (N.  Y.),  438. 

In  Nev?  Jersey  a  bill  containing  no 
prayer  for  process  is  demurrable. 
Wright  V.  Wright,  8  N.  J.  Eq.  143. 

But  the  omission  of  the  defendant's 
name  from  the  prayer  for  answer  can- 
not be  taken  advantage  of  by  general 
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The  names  of  all  persons  who  are  intended  to  be  made  parties 
should  be  inserted  in  this  part  of  the  bill ;  *  for  it  is  a  general  rule 
that  none  are  parties,  although  named  in  the  bill,  against  whom 
process  is  not  prayed.* 

But  this  is  a  purely  technical  rule,  and  the  omission  to  identify 
the  defendants  in  the  prayer  for  process  has  been  frequently  held 
not  to  make  the  bill  defective,  if  in  other  parts  of  the  bill  they  are 
specifically  named  and  with  sufficient  certainty  described  as  de- 
fendants ;  ^  and  it  has  also  been  decided  that  the  defect  is  cured  if 


demurrer.     Boon  v.  Pierpont,  28  N.  J. 
Eq.  7. 

Where  an  Injunction  is  Songht  it  must 
be  prayed  for  in  the  prayer  for  process 
as  well  as  in  the  prayer  for  relief. 
Wood  z/.  Beadell,  3  Sim.  273;  Lewiston 
Falls  Mfg.  Co.  V.  Franklin  Co.,  54 
Me.  402;  Witlett  v.  Woodhams,  i  111. 
App.  411;  Union  Bank  v.  Kerr,  2  Md. 
Ch.  460. 

1.  Story  Eq.  PL,  §44. 

In  Sims  v.  Sims,  50  Ga.  572,  a  de- 
scription, in  the  prayer  for  subpoena, 
of  one  of  the  defendants  against  whom 
relief  was  prayed,  as  "of  said  county," 
where  two  counties  were  mentioned  in 
the  preceding  part  of  the  bill,  and  the 
jurisdiction  of  the  court  depended 
upon  his  residence  in  a  certain  one  of 
those  counties,  was  held  insufficient. 

A  prayer  for  process  against  the 
"said  defendants,"  without  naming 
anybody,  where  it  does  not  appear 
with  reasonable  certainty  in  the  other 
parts  of  the  bill  who  are  referred  to  as 
"  said  defendants,"  and  in  other  parts 
of  the  bill  some  only  of  the  persons 
who  are  necessary  parties  are  men- 
tioned as  defendants,  is  fatally  defec- 
tive if  necessary  parties  to  the  suit 
are  thereby  omitted.  Howe  v.  Robins, 
36  N.  J.  Eq.  19. 

A  prayer  that  the  "  Branch  Bank  of 
the  State  of  Alabama,  at  Mobile,  be 
made  a  party  to  the  bill  by  serving  a 
copy  of  the  same  on  J.  B.  N. ,  the  presi- 
dent thereof,"  was  held  sufficient  to 
evince  the  intention  to  make  the  bank 
a  party.    Walker  v.  Hallett,  i  Ala.  379. 

2.  Story  Eq.  PL,  §  44;  Cooper  Eq. 
PL  16;  Hoyle  v.  Moore,  4  Ired.  Eq. 
(N.  Car.)  175;  Brasher  v.  Van  Cort- 
landt,  2  Johns.  (N.  Y.)  242. 

In  the  Federal  Conrts  Equity  Rule 
23  provides  that  the  prayer  for  process 
of  subpoena  in  the  bill  "  shall  contain 
the  names  of  all  the  defendants  named 
in  the  introductory  part  of  the  bill 
^Equity  Rule  20  requires  the  names  of 
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all  the  parties  to  be  inserted  in  the  in- 
troductory part],  and  if  any  of  them 
are  known  to  be  infants  under  age,  or 
otherwise  under  guardianship,  shall 
state  the  fact,  so  that  the  court  may 
take  order  thereon,  as  justice  may  re- 
quire, upon  the  return  of  the  process. 
If  an  injunction  or  a  writ  of  ne  exeat 
regno,  or  any  other  special  order,  pend- 
ing the  suit  is  asked  for  in  the  prayer 
for  relief,  that  shall  be  sufficient  with- 
out repeating  the  same  in  the  prayer 
for  process." 

Persons  cannot  be  made  parties  by 
designating  them  by  fictitious  names. 
Kentucky  Silver  Min.  Co.  v.  Dav,  2 
Sawy.  (U.  S.)  468. 

If  the  prayer  for  subpoena  does  not 
contain  the  names  of  the  defendants, 
the  bill  will  be  dismissed  unless  the 
defect  is  amended.  Carlsbad  v.  Tib- 
betts,  51  Fed.  Rep.  852;  Goebel  v. 
American  R.  Supply  Co.,  55  Fed.  Rep. 
825. 

In  Buerk  v.  Imhaeuser,  8  Fed.  Rep. 
457,  it  was  held  that  the  omission  to 
name  a  defendant  in  a  prayer  for  proc- 
ess is  cured  by  his  general  appear- 
ance. 

In  Florida  Chancery  Rule  23  re- 
quires that  "the  prayer  for  process  of 
subpoena  in  the  bill  shall  contain  the 
names  of  all  the  defendants  named  in 
the  introductory  part  of  the  bill;"  and 
if  the  names  are  not  so  inserted,  it  has 
been  held  that  the  omission  is  a  defect 
in  the  frame  of  the  bill  and  renders  it 
demurrable.  Keen  v.  Jordan,  13  Fla. 
327.  See  McCoy  v.  Boley,  21  Fla. 
803. 

3.  Sheridan  v.  Cameron,  65  Mich. 
680;  DeWolf  V.  Mallett,  3  Dana  (Ky.) 
214. 

In  Alley  v.  Quinter,  McA.  &  M. 
(D.  C.)  390,  the  court  said:  "We 
have  been  referred  to  several  cases  in 
which  the  prayer  was  held  indispen- 
saJale,  but  on  examination  the  holding 
in  each  of  these  cases  is  found  to  de- 
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the  parties  interested  appear  and  make  defense.*  If  a  person  be 
properly  charged  in  the  bill  as  executor,  devisee,  assignee,  or  in 
any  other  capacity,  it  is  not  a  valid  objection  that  he  is  not  so 
styled  in  the  prayer  for  process.* 

IV.  General  Principles  of  Pleading— 1.  Statement  of  Essential 
Facts — a.  In  General. — In  a  bill  in  equity  the  rights  of  the 
several  parties,'  the  injury  complained  of,*  and  the  material 
circumstances  of  the  time,  place,  manner,  or  other  incidents 
which  are  necessary  in  order  to  establish  his  right  to  the  relief  he 
asks,  ought  to  be  plainly  yet  succinctly  alleged  ;'  and,  according 


pend  upon  reasons  special  to  the  juris- 
diction, and  not  now  having  general 
application."  See  also  Elmendorf  v. 
DeLancey,  Hopk.  Ch.  (N.  Y.)  555. 
and  IV.  4.  Designation  of  Parties,  infra. 
Where  a  bill  named  certain  persons 
and  prayed  that  they  might  be  made 
defendants,  without  expressly  praying 
for  process  against  them,  it  w^as  held 
to  be  a  sufficient  designation  of  them- 
parties,   especially  as  they  all  ap- 


I 


peared    and    joined    in    a    demurrer 
Ferguson  v.  Hass,  Phil.  Eq.  (N.  Car.) 

113- 

In  West  Virginia,  although  in  some 
clear  and  sufficient  way  a  bill  must 
have  parties  plaintiff  and  defendant, 
it  is  not  absolutely  necessary  that  the 
defendant's  name  shall  be  inserted  in 
the  prayer  for  process.  Cook  v.  Dor- 
sey,  38  W.  Va.  197,  where  the  bill  was 
held  to  be  insufficient  and  uncertain 
for  failure  to  identify  the  defendants 
in  any  part  of  it. 

So  in  Kentucky,  where,  under  the 
code,  process  issues  as  a  matter  of 
course  upon  the  filing  of  the  .  bill. 
DeWolf  V.  Mallett,  3  Dana  (Ky.)  214. 

In  the  New  York  Court  of  Chancery, 
where  process  issued  as  of  course,  a 
formal  prayer  therefor  was  not  neces- 
sary to  entitle  the  plaintiff  to  that 
process,  provided  the  bill  showed 
clearly  who  were  impleaded  as  de- 
fendants. Elmendorf  v.  DeLancey, 
Hopk.  Ch.  (N.  Y.)555- 

In  Alabama,  when  the  prayer  of  the 
bill  asks  that  the  defendant  "  be  made 
a  party  defendant  to  this  bill,"  it  is 
not  necessary  also  to  ask  for  a  sub- 
poena to  be  issued  ;  it  is  the  duty  of 
the  register  to  issue  the  subpoena  on 
the  filing  of  the  bill.  McKenzie  v. 
Baldridge,  49  Ala.  564. 

1.  Majors  v.  McNeilly,  7  Heisk. 
(Tenn.)  294;  Buerk  v.  Imhaeuser,  8 
Fed.  Rep.  457.  But  see  Hoyle  v. 
Moore,  4    Ired.    Eq.    (N.     Car.)    175, 
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where  the  prayer  was  "  that  the  clerk 
be  ordered  to  issue  subpoenas  to  the 
proper  defendants,"  without  naming 
them;  and  the  bill  was  dismissed,  al- 
though certain  persons  came  in  and 
filed  answers. 

2.  White  V.  Davis,  48  N.  J.  Eq.  22; 
Plant  V.  Plant,  44  N.  J.  Eq.  18;  Evans 
V.  Evans,  23  N.  J.  Eq.  72;  White  v. 
Davis,  48  N.  J.  Eq.  22. 

Compare  Carters*.  Ingraham,  43  Ala. 
78,  where  it  was  held  that  if  it  is 
sought  to  make  a  defendant  a  party  in 
his  own  right  as  heir  at  law  and  as 
executor  or  administrator,  the  bill 
should  state  the  fact  and  pray  process 
against  him  in  both  characters;  and 
that  otherwise  he  will  be  deemed  to 
be  a  party  only  in  the  character  in 
which  process  is  prayed  against  him; 
and  that  in  such  a  case,  if  process  is 
prayed  against  the  defendant  in  one 
character  only,  the  register  has  no 
authority  to  issue  process  against  him 
in  both. 

3.  See  IV.  2.  and  3.,  infra. 

4.  It  is  not  always  necessary  that  the 
injury  be  characterized  by  technical 
terms.  Mott  v.  Mott,  49  N.  J.  Eq.  192; 
See  also  Grove  v.  Rentch,  26  Md.  376. 

5.  Mitford  Eq.  PI.  (Tyler's  ed., 
1890)  136  ;  Story  Eq.  PI.,  §  23;  Daniell 
Ch.  Pr.  (6th  Am.  ed.)  314! 

Alabama. — Goldsby  -v.  Goldsby,  67 
Ala.  560  ;  Savannah,  etc.,  M.  R.  Co.  v. 
Lancaster,  62  Ala.  555;  Flewellen  v. 
Crane,  58  Ala.  627;  Seals  v.  Robinson, 
75  Ala.  363;  Rapier  v.  Gulf  City  Paper 
Co.,  64  Ala.  330;  Duckworth  v.  Duck- 
worth, 35  Ala.  70;  Bogan  v.  Camp,  30 
Ala.  276  ;  Lucas  v.  Oliver,  34  Ala. 
626;  Bell  V.  Thompson,  34  Ala.  633; 
Walthall  V.  Rives,  34  Ala.  91;  Wingo 
V.  Hardy,  94  Ala.  184,  10  So.  Rep.  659; 
Moorer  v.  Moorer,  87  Ala.  545;  Caha- 
lan  V.  Monroe,  56  Ala.  303. 

Arkansas.  —  Nolley  v.  Rogers,  22 
Ark.  227. 
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to  the  well-established  principles  of  equity  pleading,  these  must, 


Connecticut. — Shepard  v.  Shepard,  6 
Conn.  37. 

Florida. — Anderson  v.  Northrop,  30 
Fla.  612. 

Georgia. — Davenport  v.  Alston,  14 
Ga.  271  ;  Cothran  v.  Scanlan,  34  Ga. 
555- 

Illinois. — Stow  v.  Russell,  36  III.  18; 
Gage  V.  Abbott,  99  111.  366;  Campbell 
V.  Powers,  139  111.  128;  Short  z/.Kieffer, 
142  111.  258. 

Kentucky. — Pennsbaker  v.  Wathan, 
2  A.  K.  Marsh.  (Ky.)  317. 

Maine.  —  Boynton  v.  Brastow,  38 
Me.  577. 

Maryland. — Townshend  v.  Duncan, 
2  Bland  (Md.)  50.  See  also  Estep  v. 
Watkins,  i  Bland  (Md.)  486. 

Massachusetts. — Drew  v.  Beard,  107 
Mass.  64  ;  Wright  v.  Dame,  22  Pick. 
(Mass.)  55;  Bushnell  v.  Avery,  121 
Mass.  148;  Amy  v.  Manning,  149  Mass. 
487  ;  Nichols  v.  Rogers,  139  Mass. 
146 ;  Molony  v.  Rourke,  100  Mass. 
igo. 

Michigan.  —  Bangs  v.  Stephenson, 
63  Mich.  661;  Fox  V.  Pierce,  50  Mich. 
500;  Moran  v.  Palmer,  13  Mich.  372; 
Remeau  v.  Mills,  24  Mich.  15. 

New  Hampshire. — Rice  v.  Merri- 
mack Hosiery  Co.,  56  N.  H.  114. 

New  Jersey. — Smith  v.  Wood,  42  N. 
J.  Eq.  566;  Consolidated  Electric  Stor- 
age Co.  V.  Atlantic  Trust  Co.  (N.  J., 
1892),  24  Atl.  Rep.  229;  Chapman  v. 
Hunt,  14  N.  J.  Eq.  149;  Phillips  v. 
Schooley,  27  N.  J.  Eq.  410;  Herbert 
V.  Herbert  (N.  J.,  1890),  20  Atl.  Rep. 
290 ;  Midland  R.  Co.  v.  Hitchcock, 
34  N.  J.  Eq.  278;  Brokaw  v.  Brokaw, 
41  N.J.  Eq.  215;  Eberhartz/.  Gilchrist, 
II  N.J.  Eq.  167. 

North  Carolina. — Hoyle  v.  Moore, 
4  Ired.  Eq.  (N.  Car.)  175. 

Ohio. — White  v.  Denman,  i  Ohio 
St.  III. 

Tennessee. — Merriman  v.  Lacefield, 
4  Heisk.  (Tenn.)  217. 

Vermont. — Sanborn  v.  Kittredge,  ao 
Vt.  632. 

Virginia.  —  Yancy  v.  Fenwick,  4 
Hen.  &  M.  (Va.)  423;  Taliaferro  v. 
Foote,  3  Leigh  (Va.)  58. 

West  Virginia. — Zell  Guano  Co.  v. 
Heatherly,  38  W.  Va.  409;  Vanbibber 
V.  Beirne,  6  W.  Va.  177  ;  Knapp  v. 
Snyder,  15  W.  Va.  434. 

United  States. — Mercantile  Trust 
Co.  V.  Kanawha,  etc.,  R.  Co.,  39  Fed. 
Rep.  339;  Phelps  v.  Elliott,    35    Fed. 


Rep.  455  ;  Marshall  v.  Turnbull.  34 
Fed.  Rep.  827;  Harrison  v.  Nixon,  9 
Pet.  (U.  S.)  503;  Leo  v.  Union  Pac.  R. 
Co.,  19  Fed.  Rep.  2S3;  St.  Louis,  etc., 
R.  Co.  V.  Johnstoa,  133  U.  S.  577  ; 
Harding  v.  Handy,  11  Wheat.  (U.  S.) 
103. 

Where  a  bill  is  filed  to  prevent  the 
perversion  of  a  trust,  it  will  be  in- 
tended that  everything-has  been  law- 
ful and  consistent  with  the  trust 
which  is  not  expressly  shown  to  have 
been  unlawful  or  inconsistent  with  it. 
Happy  V.  Morton,  33  111.  398,  citing 
Foss  V.  Harbottle,  2  Hare  502. 

Must  Show  Equitable  Jurisdiction. — 
"The  bill  must  state  a  cause  within 
the  proper  jurisdiction  of  a  court  of 
equity.  If  it  fails  in  this  respect  the 
error  is  fatal  in  every  stage  of  the 
case,  and  can  never  be  cured  by  any 
waiver  or  course  of  proceeding  by  the 
parties."  Chase  v.  Palmer,  25  Me. 
341;  Richards  v.  Lake  Shore,  etc.,  R. 
Co.,  124  III.  516, 

Must  Support  Decree  pro  Confesso. — A 
bill  not  containing  the  requisite  alle- 
gations entitles  the  plaintiff  to  no  re- 
lief, even  though  it  be  taken  pro  con- 
fesso. Strother  v.  Lovejoy,  8  B.  Mon. 
(Ky.)  135  ;  White  z/.  Lewis,  2  A.  K. 
Marsh.  (Ky. )  123;  Mason  v.  Foster,  3 
J.  J.  Marsh.  (Ky.)  284;  West  v.  Hall,  3 
Har.  &  J.  (Md.)  221;  McMahon  v. 
Rooney,  93  Mich.  390  ;  Danner  v. 
Brewer,  69  Ala.  191. 

The  allegations  must  be  such  that  if 
they  are  admitted  as  true  they  will 
make  a  case  within  the  jurisdiction  of 
the  court  and  entitle  the  plaintiff  to  a 
decree  for  some  relief.  Lockard  v. 
Lockard,  16  Ala.  430  ;  Highstone  v. 
Franks,  93  Mich.  52  ;  Kip  v.  Kip,  33 
N.  J.  Eq.  213. 

Eelief  on  the  Whole  Bill. — Where  the 
grounds  of  relief  sought  by  the  bill 
are  insufficient,  yet  if  other  grounds 
of  the  same  character  be  well  alleged, 
the  chancellor  should  not  withhold 
the  relief.  Thomas  v.  Hite,  5  B. 
Mon.  (Ky.)  593. 

Not  Aided  by  Supplemental  Bill. — If 
the  plaintiff  is  not  entitled  to  relief 
upon  the  original  bill,  matters  which 
subsequently  occur,  and  which  are 
averred  by  way  of  supplemental  bill, 
cannot  cure  the  defect.  Land  v. 
Cowan,  19  Ala.  297.  See  also  Fahs  v. 
Roberts,  54  111.  192;  Nichols  v.  Rogers, 
139  Mass.  146. 
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as  a  rule,  be  set  forth  in  the  stating  part  of  the  bill.* 

Estoppels,  where  they  constitute  the  foundation  of  the  relief 
sought,  and  are  relied  upon  to  defeat  a  legal  title,  cannot  be 
proved  unless  they  are  alleged.* 

Belief  Based  on  Statute. — Where  the  plaintiff  claims  the  benefit  of 
a  statute,  his  bill  must  contain  all  the  averments  necessary  to 
bring  his  case  within  its  beneficial  provisions.^ 

b.  Matters  of  Evidence — ^in  General. — A  general  charge  or 
statement  of  a  matter  of  fact  is  sufficient,  and  it  is  not  necessary 
to  charge  minutely  all  the  circumstances  that  may  conduce  to 
prove  the  general  charge.  These  circumstances  are  properly 
matters  of  evidence,  which  need  not  be  charged  in  order  to  let 
them  in  as  proof,*  especially  where  they  are  of  such  a  nature  as  to 


Description  of  Property. — A  bill  filed 
for  the  purpose  of  recovering  the 
assets  of  an  estate  and  praying  for  the 
appointment  of  a  receiver,  which  fails 
to  describe  the  property  is  demurrable. 
Jones  V.  Minogue,  2g  Ark.  637. 

Time. — It  was  held  in  Reel  v.  Over- 
all, 39  Ala.  138,  that  where  the  valid- 
ity of  a  contract  by  a  married  woman 
which  the  bill  seeks  to  enforce  against 
her  separate  estate  depends  upon  the 
time  when  it  was  made,  and  the  time 
is  not  alleged  in  the  bill,  it  will  be  pre- 
sumed to  have  been  made  at  a  time 
when  it  was  not  authorized  by  law. 

Snbstitntion  for  Lost  Bill. — Where  an 
original  bill  in  chancery  is  lost  and 
another  is  substituted,  the  latter 
should  contain  in  itself  all  the  allega- 
tions necessary  to  justify  the  relief 
sought,  without  reference  to  the  origi- 
nal bill,      Klein  v.  Horine,  47  111.  430. 

1.  Smith  V.  Wood,  42  N.  J.  Eq.  566. 
See  III.  4.   The  Staling  Part,  supra. 

2.  Moran  v.  Palmer,  13  Mich.    367. 

3.  Eberhart  v.  Gilchrist,  li  N.  J. 
Eq.  167. 

But  it  is  sufficient  if  the  facts  are 
substantially  alleged.  Bolgiano  v. 
Cooke,  ig  Md.  375. 

When  a  bill  is  filed  under  a  statute, 
the  rule  is  the  same  as  at  law — that 
"where  there  is  an  exception  in  the 
enacting  clause,  the  pleader  must  neg- 
ative the  exception;  but  where  there 
is  no  exception  in  the  enacting  clause, 
but  an  exemption  in  a  proviso  to  the 
enacting  clause,  or  in  a  subsequent 
section  of  the  act,  it  is  matter  of  de- 
fense, and  must  be  shown  by  the  de- 
fendant." Att'y  Gen'l  v.  Oakland 
County  Bank,  Walk.  (Mich.)  90. 

4.  Bishop  V.  Bishop,  13  Ala.  475; 
Orendorff    v.    Tallman,    90   Ala.    441; 


Hobart  v.  Frisbie,  5  Conn.  594;  Lovell 
V.  Farrington,  50  Me.  239;  Dennis  v. 
Dennis,  15  Md.  124;  Pope  v.  Leonard, 
115  Mass.  286;  Tong  v.  Marvin,  15 
Mich.  60;  Wilcox  v.  Davis,  4  Minn. 
197;  Winebrenner  v.  Colder,  43  Pa. 
St.  244;  Zell  Guano  Co.  v.  Heatherly, 
38  W.  Va.  40Q. 

For  Purpose  of  Discovery. — A  plaintiff 
may  state  in  his  bill  any  matter  of 
evidence,  or  any  collateral  fact,  the  ad- 
mission of  which,  by  the  defendant, 
may  be  material  in  establishing  the 
general  allegations  of  the  bill  as  a 
pleading,  or  ascertaining  or  determin- 
ing the  nature,  extent,  or  kind  of  relief 
to  which  the  plaintiff  may  be  entitled; 
or  which  may  legally  influence  the 
court  in  determining  the  question  of 
costs.  Casey  v.  Casey,  2  Barb.  (N. 
Y.)  59;  Hawley  v.  Wolverton,  5  Paige 
(N.  Y.)  523;  Mechanics'  Bank  v.  Levy, 
3  Paige  (N.  Y.)  607;  Goodrich  v. 
Parker,  i  Minn.  172. 

But  this  is  for  the  purpose  of  re- 
quiring a  discovery,  upon  oath,  in  the 
answer  of  the  defendant,  and  "  such 
statements  would,  without  doubt,  be 
impertinent  in  a  bill  which  requires 
an  answer  without  oath  and  has  no 
interrogatories  annexed  relating  to 
them."  Camden,  etc.,  R.  Co.  v. 
Stewart,  19  N.  J.  Eq.  343. 

Cumulative  Facts. — When  a  bill  truly 
sets  forth  sufficient  facts  to  entitle  the 
plaintiff  to  relief,  the  pleader  may  or 
may  not,  at  his  option,  aver  additional 
cumulative  facts  which  only  intensify, 
without  varying,  the  principal  relief 
claimed.     Noble  v.  Moses,  81  Ala.  530. 

Conclusions  of  Fact.  —  A  plaintiff 
should  not  be  concluded  by  a  state- 
ment in  his  bill,  when  it  is  manifest 
that  it  is  an   incorrect   conclusion  of 
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be  peculiarly  within  the  knowledge  of  the  defendant.*  Nor  is  it 
suflficient  to  state  only  the  evidence  from  which  a  required  fact 
may  be  inferred,  even  where  such  evidence,  if  not  overcome  by 
opposing  proof,  would  justify  a  finding  of  the  fact.* 

Admissions  of  Defendant. — The  confessions,  conversations,  and  admis- 
sions of  the  defendant  need  not  be  expressly  charged  in  the  bill 
in  order  to  entitle  the  plaintiff  to  use  them  in  proof  of  facts 
charged  and  in  issue  therein.' 

c.  Matters  Judicially  Known— in  General. — The  plaintiff 
need  not,  and  should  not,  state  in  the  bill  any  matters  of  which 
the  court  is  bound  judicially  to  take  notice,*  such  as  public  acts 
or  laws.'* 

Foreign  Laws. — But  the  laws  and  jurisprudence  of  foreign  nations, 
if  material,  must  be  averred  in  the  bill.® 

Private  Acts. — And  where  the  right  to  relief  is  based  upon  a  pri- 
vate statute,  it  must  be  pleaded  as  well  as  proved.'' 


fact  from  the  facts  stated.  McMillan 
V.  James,  105  IlL  194. 

1.  Hubbard  v.  McNaughton,  43 
Mich.  220;  Halsey  v.  Ackerman,  38 
N.  J.  Eq.  501.  See  also  Holbrook  v. 
Winsor,  23  Mich.  394. 

2.  Bliss  V.  Anderson,  31  Ala.  612, 
where  it  was  held  that  an  averment 
that  the  board  of  directors  adopted 
certain  engraved  forms  of  certificates 
of  deposit,  "  which  show  on  their  face 
that  they  are  intended  to  pass  from 
hand  to  hand  as  money,"  is  not,  on 
demurrer,  a  sufficient  allegation  of 
the  intent  that  such  certificates  shall 
so  circulate,  although  they  show  on 
their  face  that  they  were  intended  to 
subserve  the  purposes  of  money.  See 
also  Wilson   v.   Eggleston,    27   Mich. 

257- 
Facts  Preferred  to    Conclusions. — "  It 

is  always  better  to  make  a  full  charge 
of  substantive  matter  to  which  terms 
of  test  can  at  once  be  applied,  than  to 
be  lame  in  these  and  redundant  in 
terms  the  facts  will  not  support." 
Weatherhead  v.  Boyers,  7  Yerg. 
(Tenn.)  545,  where  it  was  held  not 
necessary,  in  a  bill  for  relief  on  the 
ground  of  usury,  to  charge  the  usury 
in  direct  terms,  if  the  facts  stated  show 
a  case  of  usury.  To  the  same  point, 
see  also  Rode  v.  Bush,  5  T.  B.  Mon. 

(Ky.)475. 

3.  Smith  V.  Burnham,  2  Sumn.  (U. 
S.)  612;  Cannon  v.  Collins,  3  Del.  Ch. 
141;  Brandon  v.  Cabiness,  10  Ala.  155; 
Bisiiop  V.  Bishop,  13  Ala.  475,  where 
it  is  shown  that  the  contrary  rule, 
which  was  recognized  in  the  English 


Exchequer  and  in  the  Irish  Chancery, 
has  not  obtained  in  this  country.  See 
also  Camden,  etc.,  R.  Co.  v.  Stewart, 
19  N.  J    Eq.  343. 

4.  "  Such  as  the  division  of  coun- 
ties, the  recognition  of  foreign  gov- 
ernments by  our  own,  the  course  of 
practice  or  proceedings  in  the  court 
itself,  or  any  other  facts  of  a  like 
public  nature  which  do  or  may  con- 
cern the  general  administration  of 
public  justice."     Story  Eq.  PL,  ^  24. 

5.  Story  Eq.  PL,  §  24.  See  gener- 
ally article  Judicial  Notice.  Vol.  XII., 
Am.  &  Eng.  Ency.  Law. 

The  Federal  Courts  will  take  judicial 
notice  of  the  laws  and  jurisprudence 
of  all  the  states  and  territories.  Ow- 
ings  V.  Hull,  9  Pet.  (U.  S.)  607;  Gorm- 
ley  V.  Bunyan,  138  U.  S.  623.  See 
further,  as  to  judicial  notice  in  the 
federal  courts,  U.  S.  v.  Perot,  98  U. 
S.  428;  U.  S.  V.  Williams,  6  Mont.  379; 
McKevin  v.  Northern  Pac.  R.  Co.,  45 
Fed.  Rep.  467;  U.  S.  v.  La  Vengeance, 
3  Dall.  (U.  S.)  297;  The  Apollon,  9 
Wheat.  (U.  S.)374;  Steamboat  Thomas 
Jefferson.  10  Wheat.  (U.  S.)  428;  Pey- 
roux  V.  Howard,  7  Pet.  (U.  S.)  343; 
Lalance,  etc.,  Mfg.  Co.  v,  Mosheim,  48 
Fed.  Rep.  452;  Fitzgerald  v.  Evans,  49 
Fed.  Rep.  426. 

6.  Story  Eq.  PL,  §  24. 

7.  Perry  v.  New  Orleans,  etc.,  R. 
Co.,  55  Ala.  413;  McDonald  v.  Mobile 
L.  Ins.  Co.,  56  Ala.  468. 

In  the  case  last  cited,  where  it  was 
sought  to  hold  a  married  woman  per- 
sonally accountable  on  her  contract,  it 
was  held  that  the  plaintiff  could  not 
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d.  Conclusions  of  Law. — It  is  only  necessary  to  state  facts 
in  a  bill  in  chancery ;  it  is  generally  improper  to  state  legal  con- 
clusions except,  perhaps,  where  law  and  fact  are  so  blended  as  to 
render  it  unavoidable.*     See  article  Legal  CONCLUSIONS. 

e.  Decree  must  be  Secundum  Allegata— (i)  The  General 
Rule. — Although  the  plaintiff  may  make  out  by  proof  a  case 
which  entitles  him  to  relief,  yet  he  can  have  no  decree  unless  the 
allegations  of  the  bill  are  adapted  to  the  case  proved,  for  the  court 
pronounces  its  decree  secundum  allegata  et  probata?'     And  it  is 


avail  himself  of  a  special  statute  re- 
moving the  defendant's  disability  with- 
out alleging  the  same  in  his  bill,  and 
that  an  averment  that  the  defendant 
executed  the  contract,  "being  at  the 
time  relieved  of  the  disabilities  of  cov- 
erture and  made  a  free  dealer,"  was 
not  sufficient,  but  was  merely  a  state- 
ment of  a  legal  conclusion.  See  also 
Goldsby  v.  Goldsby,  67  Ala.  560. 

1.  Kelly  V.  McGuire,  15  Ark.  593; 
Cameron  v.  Abbott,  30  Ala.  416;  Jack- 
son V.  Rowell,  87  Ala.  685;  Bliss  v. 
Anderson,  31  Ala.  612;  Goldsby  v. 
Goldsby,  67  Ala.  560;  McDonald  v. 
Mobile  L.  Ins.  Co.,  56  Ala.  46S; 
Thompson  v.  Moxey,  47  N.  J.  Eq.  538; 
Schuchert  v.  Wabash,  etc.,  R.  Co.,  10 
111.  App.  397;  Iowa  County  v.  Mineral 
Point  R.  Co.,  24  Wis.  118;  Wootten  v. 
Burch,  2  Md.  Ch.  198.  See  also 
Allen  V.  Woodruff,  96  111.  19;  Williams 
V.  Soutter,  55  111.  130;  Orendorff  v. 
Tallman,  90  Ala.  441. 

2.  Alabama. — Maury  v.  Mason,  8 
Port.  (Ala.)  211;  Morgan  v.  Crabb,  3 
Port.  (Ala.)  470;  Bozman  v.  Draug- 
han,  3  Stew.  (Ala.)  243;  Charles  v. 
Dubose,  29  Ala.  367;  Crabb  v.  Thomas, 
25  Ala.  212:  Land  v.  Cowan,  19  Ala. 
297;  Alexander  v.  Taylor,  56  Ala.  60; 
Flewellen  v.  Crane,  58  Ala.  627;  Clem- 
ents V.  Kellogg,  I  Ala.  330;  Gilmer  v. 
Wallace,  75  Ala.  220;  Bone  v.  Lans- 
den,  85  Ala.  562;  Wiley  v.  Knight,  27 
Ala.  336;  Ansley  v.  Robinson,  16  Ala. 
793;  Graham  v.  Tankersley,  15  Ala. 
634;  Lockard  v.  Lockard,  16  Ala.  430; 
Floyd  V.  Ritter,  56  Ala.  356;  Gibson  v. 
Carson,  3  Ala.  421;  Langdon  v.  Roane, 
6  Ala.  518;  McDonald  v.  Mobile  L. 
Ins.  Co.,  56  Ala.  468. 

Arkansas.  —  Rogers    v.   Brooks,    30 
Ark.  612;  Barraque  v.  Manuel,  7  Ark. 
H16. 

^^B  California. — Green  v.  Covillaud,  10 
^Kal. 

^^B    Connecticut.  —  Whitney      v.       New 
^^Haven,    58    Conn.    450;     Crocker    v. 


Higgins,  7  Conn.  342;  Skinner  v. 
Bailey,  7  Conn.  497. 

Florida. — Anderson  v.  Northrop,  30 
Fla.  612;  Thornton  v.  Eppes,  6  Fla. 
546. 

Georgia. — Hickson  v.  Mobley,  80  Ga. 

314- 

Illinois. — Walker  v.  Ray,  iii  111. 
315;  Rowan  v.  Bowles,  21  111.  17;  Fitz- 
patrick  v.  Beatty,  6  111.  455;  Morgan  v. 
Smith,  II  111.  194. 

Kentucky. — Strother  v.  Lovejoy,  8 
B.  Mon.  (Ky.)  135;  Spriggs  v.  Albin, 
6  J.  J.  Marsh.  (Ky.)  158;  Buck  v.  Mc- 
Caughtry,  5  T.  B.  Mon.  (Ky.)  220; 
Pennsbaker  v.  Wathan,  2  A.  K. 
Marsh.  (Ky.)  317. 

Maine.  —  Merrill  v.  Washburn,  83 
Me.  189;  Scudder  v.  Young,  25  Me. 
153;  Stover  V.  Poole,  67  Me.  217. 

Maryland. — Dilly  v.  Barnard,  8  Gill 
&  J.  (Md.)  171;  Berry  v.  Pierson,  i 
Gill  (Md.)  234;  Chalmers  v.  Cham- 
bers, 6  Har.  &  J.(Md.)  29. 

Massachusetts. — Drew  v.  Beard,  107 
Mass.  64. 

Michigan. — Elliott  v.  Amazon  Ins. 
Co.,  49  Mich.  579:  Booth  v.  Thomp- 
son, 49  Mich.  73;  Thayer  v.  Lane, 
Walk.  (Mich.)  200;  Cicotte  v.  Gagnier, 
2  Mich.  390;  Moran  v.  Palmer,  13 
Mich.  372;  Barrows  v.  Baughman,  9 
Mich.  213. 

Minnesota.  —  Barteau  v.  Barteau,  45 
Minn.  132;  Walton  v.  Perkins,  28 
Minn.  415. 

Missouri. — McNair  v.  Biddle,  8  Mo. 
257- 

New  Jersey. — Jordan  v.  Clark,  16  N. 
J.  Eq.  243;  Marsh  v.  Mitchell,  26  N.  J. 
Eq.  497;  Parsons  v.  Heston,  11  N.  J. 
Eq.  155;  Mott  V.  Mott,  49  N.  J.  Eq. 
192;  Hoyt  V.  Hoyt,  27  N.  J.  Eq.  399; 
Brantingham  v.  Brantingham,  12  N. 
J.  Eq.  160;  Howell  v.  Sebring,  14  N. 
J.  Eq.  84;  Smith  v.  Axtell,  i  N.  J.  Eq. 
494;  Hopper  V.  Sisco,  5  N.  J.  Eq.  343; 
Stucky  V.  Stucky,  30  N.  J.  Eq.  546; 
Lehigh  Valley  R.  Co.  v.  McFarlan,  30 
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said  that  this  rule  is  substantially  adhered  to  with  the  same  strict- 
ness in  equity  as  at  law.* 

(2)  Admissions  in  Answer. — No  admissions  in  an  answer  can, 
under  any  circumstances,  lay  the  foundation  for  relief  under  any 
specific  head  of  equity,  unless  it  be  substantially  set  forth  in  the 
bill.2 

Com'rs  V.  Kerr,  13  Fed.  Rep.  502; 
Boone  v.  Chiles,  10  Pet.  (U.  S.)  177; 
Wilkinson  v.  Dobbie,  12  Blatchf.  (U. 
S.)  301;  Simms  v.  Guthrie,  9  Cranch 
(U.  S.)  19;  Spies  V.  Chicago,  etc.,  R. 
Co.,  40  Fed.  Rep.  34;  Henry  v.  Suttle, 
42  Fed.  Rep.  91. 

Facts  must  Appear  in  Bill. — No  facts 
are  in  issue  unless  charged  by  the  bill, 
and  no  relief  can  be  granted  for  mat- 
ters not  charged,  although  they  may 
be  apparent  from  other  parts  of  the 
pleadings  and  evidence.  Story  Eq, 
PI.,  ^  257;  St.  Andrews  Bay  Land  Co. 
V.  Campbell,  5  Fla.  560;  Anderson  v. 
Northrop,  30  Fla.  612;  Land  v.  Cowan, 
19  Ala.  297. 

Material  Variance  Fatal  to  Becree. — 
A  decree  founded  on  a  bill  which 
does  not  aver  facts  authorizing  the 
court  to  grant  the  relief  will  be  re- 
versed on  appeal,  even  where  no  ob- 
jection was  interposed  in  the  court 
below.  Flewellen  v.  Crane,  58  Ala. 
627.  But  see  Morrow  Shoe  Mfg. 
Co.  V.  New  England  Shoe  Co.,  57 
Fed.  Rep.  685.  Such  a  decree  is  a  nul- 
lity, and  will  be  so  treated  in  a  collat- 
eral proceeding.  Consolidated  Elec- 
tric Storage  Co.  v.  Atlantic  Trust  Co. 
(N.  J.,  1892),  24  Atl.  Rep.  229;  Marsh 
V.  Mitchell,  26  N.  J.  Eq.  497. 

1.  Hoyt  V.  Hoyt,  27  N.  J.  Eq.  399; 
Brantingham  v.  Brantingham,  12  N. 
J.  Eq.  160;  Smith  v.  Axtell,  i  N.  J.  Eq, 
494;  Morrison  v.  Hart,  2  Bibb  (Ky.) 
4;  Lemaster  v.  Burckhart,  2  Bibb  (Ky.) 
25.  See  also  Brainerd  v.  Arnold,  27 
Conn.  617;  Bailey  v.  Ryder,  10  N.  Y. 
363.  Contra,  Rose  v.  Mynatt,  7  Yerg. 
(Tenn.)  30;  Cunningham  v.  Wood,  4 
Humph.  (Tenn.)  417;  Anthony  v.  Left- 
wich,  3  Rand.  (Va.)  263. 

Immaterial  Variance. — Relief  will  not 
be  denied  unless  the  case  stated  and 
the  case  proved  are  so  materially  vari- 
ant as  to  prevent  a  decree  in  favor  of 
the  complainant.  Campbell  v.  Bowles, 
30  Gratt.  (Va.)  652;  Zane  v.  Zane,  6 
Munf.  (Va.)4i6;  Berry  z/.  Van  Winkle, 
2  N.  J.  Eq.  277. 

For  Illustrations  of  Variance,  material 
and  immaterial,  see  article  Variance. 

2.  Per  Justice  M'Lean  in  Jackson  v. 


N.  J.  Eq.  180.  See  also  Scott  v. 
Gamble,  9  N.  J.  Eq.  218. 

New  York.  —  Smith  v.  Smith,  4 
Johns.  Ch.  (N.  Y.)  286;  Kelsey  v. 
Western,  2  N.  Y.  500;  Bailey  v.  Ryder, 
10  N.  Y.  363;  Forsyth  v.  Clark,  3 
Wend.  (N.  Y.)  637;  Consequa  v.  Fan- 
ning, 3  Johns.  Ch.  (N.  Y.)  587; 
Thomas  v.  Austin,  4  Barb.  (N.  Y.) 
265. 

North  Carolina. — Craige  v.  Craige, 
6  Ired.  Eq.  (N.  Car.)  191;  McBrayer 
V.  Roberts,  2  Dev.  Eq.  (N.  Car.)  75; 
Smith  V.  Smith,  i    Ired.  Eq.  (N.  Car.) 

83- 

Ohio. — White  v.  Denman,  i  Ohio  St. 
iii;  Bougher  v.  Miller,  Wright  (Ohio) 
328;  U.  S.  Bank  v.  Schultz,  3  Ohio 
61. 

Rhode  Island. — Tillinghast  s'.Champ- 
lin,  4  R.  I.  T"]"}),  criticising  dindi  reconcil- 
ing Mount  Vernon  Bank  v.  Stone,  2  R. 
I.  129,  and  Masterson  v.  Finnigan,  2 
R.  I.  316. 

Tennessee. — Duluth  Nat.  Bank  v. 
Knoxville  F.  Ins.  Co.,  85  Tenn.  87; 
Turley  v.  Turley,  85  Tenn.  260;  Ross 
V.  Ramsey,  3  Head  (Tenn.)  15. 

Vermont. — Sanborn  v.  Kittredge,  20 
Vt.  632;  Barrett  v.  Sargeant,  18  Vt. 
365;  Thomas  v.  Warner,  15  Vt.  no; 
White  V.  Yaw,  7  Vt.  357. 

Virginia. — Sheppard  v.  Starke,  3 
Munf.  (Va.)  29;  Jackson  v.  Outright, 
5  Munf.  (Va.)  314;  Parker  vt  Carter,  4 
Munf.  (Va.)  273. 

West  Virginia. — Bier  v.  Smith,  25 
W.  Va.  830;  Lamb  v.  Laughlin,  25  W. 
Va.  300;  Floyd  v.  Jones,  19  W.  Va. 
359;     McFarlan     v.    Dilly,    5    W.   Va. 

135- 

United  States.  —  Langdon  v.  God- 
dard,  2  Story  (U.  S.)  267;  Bradley  v. 
Converse,  4  Cliff.  (U.  S.)  366;  Eyre  v. 
Potter,  15  How.  (U.  S.)  56;  Crocket 
V.  Lee,  7  Wheat.  (U.  S.)  522;  Fisher  v. 
Boodv,  I  Curt.  (U.  S.)  206;  Hobson  v. 
M'Arthur,  16  Pet.  (U.  S.)  182;  Harri- 
son  V.  Nixon,  9  Pet.  (U.  S.)  503;  Kin- 
ney V.  Consolidated  Va.  Min.  Co.,  4 
Sawy.  (U.  S.)  382;  Mackall  v.  Casilear, 
137  U.  S.  556;  Allen  v.  Pullman's  Pal- 
ace Car  Co.,  139  U.  S.  662;  Britton  v. 
Brewster,  2  Fed.  Rep.  160;  South  Park 
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2.   PlaintiflTs  Title  and  Interest. — The  bill  must  clearly  show  the 
title  and  interest  of  the  plaintiff  in  the  subject-matter  of  the  suit,* 


Ashton,  II  Pet.  (U.  S.)  249;  Knox  v. 
Smith,  4  How.  (U.  S.)  29S;  Lamon  v. 
McKee,  18  D.  C.  446;  Lockard  v.  Lock- 
ard,  16  Ala.  430;  Moran  v.  Palmer,  13 
Mich.  372;  Porter  v.  Rutland  Bank, 
ig  Vt.  426;  Thomas  v.  Warner,  15  Vt. 
no;  Lingan  v.  Henderson,  i  Bland 
(Md.)  249;  Savage  v.  Lane,  6  Hare  32. 
See  also  West  v.  Hall,  3  Har.  &  J. 
(.Md.)  221;  Story  Eq.  PL,  §  264. 

Conflicting  Authorities. — Many  cases 
hold  that  relief  may  be  granted  upon 
admissions  made  or  facts  stated  in  the 
answer;  but  it  is  difficult  to  determine 
whether  they  deny  or  merely  qualify 
the  rule  stated  in  the  text. 

Iowa.  —  See  Dinwiddie  v.  Roberts, 
I  Greene  (Iowa)  363. 

Kentucky. — In  McLaughlin  v.  Dan- 
iel, 8  Dana  (Ky.)  184,  it  was  held 
that  indefiniteness  in  the  allegations 
of  a  bill  may  be  cured  by  concessions 
in  the  defendant's  answer.  See  also 
Deatly  v.  Murphy,  3  A.  K.  Marsh. 
(Ky.)  474;  Pennsbaker  v.  Wathan,  2  A. 
K.  Marsh.  (Ky.)  317.  Compare  Gates 
V.  Raleigh,  i  T.  B.  Mon.  (Ky.)  164. 

J^orth  Carolina.  —  In  Browning  v. 
Pratt,  2  Dev.  Eq.  (N.  Gar.)  44,  the 
court  said  that  the  plaintiff  sometimes 
obtains  a  decree  solely  upon  an  ad- 
mission in  the  answer,  but  the  ad- 
mission must  have  some  reference 
to  the  case  made  by  the  bill,  and  not 
be  entirely  in  avoidance  of  it. 

Tennessee. — In  Shannon  v.  Erwin, 
ir  Heisk.  (Tenn.)  337,  it  was  declared 
to  be  a  well-settled  rule  that  "where 
the  facts  stated  in  the  answer  make 
out  a  proper  case  for  relief,  its  state- 
ments being  all  taken  together,  then 
relief  may  be  granted  to  the  complain- 
ant such  as  may  be  warranted  by  such 
answer."  To  the  same  point  see  Rose 
V.  Mynatt,  7  Yerg.  (Tenn.)  30;  Maury 
V.  Lewis,  10  Yerg.  (Tenn.)  115;  Neal 
V.  Robinson,  8  Humph.  (Tenn.)  435. 

Virginia. — See  Pierce  v.  Trigg,  10 
Leigh  (Va.)  423. 

United  States. — In  Gavender  v.  Gav- 
ender,  114  U.  S.  471,  it  was  held  that 
an  answer  setting  forth  material  facts, 
which  should  have  been  stated  in  the 
bill  but  were  omitted  therefrom, 
was  a  waiver  of  the  right  to  object  to 
the  bill  on  account  of  the  omission; 
and  it  was  said  that  "courts  of  equity 
are  frequently  required  to  act  on  the 
admissions   of    the    answer,    without 


other  proof,"  as,  for  instance,  when  a 
hearing  is  upon  bill  and  answer,  in 
which  case  the  decree  is  based  entirely 
on  the  admissions  of  the  answer,  with- 
out other  testimony. 

In  Hagan  v.  Walker,  14  How.  (U. 
S.)  29,  35,  facts  stated  in  an  answer 
were  held  to  show  that  what  would 
appear  to  have  been  a  defective  state- 
ment in  the  bill  was  not  essentially 
defective  on  account  of  the  existence 
of  these  facts. 

In  Johnson  v.  Waters,  in  U.  S.  640, 
it  was  held  that  the  statement  of  facts 
in  the  answer  could  be  called  into  req- 
uisition to  show  that  a  claim  was  not 
prescribed  as  stated. 

In  Richardson  v.  Green,  61  Fed. 
Rep.  431,  the  bill  omitted  a  necessary 
allegation  of  the  probate  of  a  will ;  and 
the  defect  was  rendered  immaterial  by 
a  statement  of  the  fact  in  the  defend- 
ant's plea. 

England. — In  Mortimer  v.  Orchard, 
2  Ves.  Jr.  243,  where  the  bill  stated 
one  case  and  the  proof  another, 
and  the  answers  a  different  one  from 
both  proof  and  bill.  Lord  Roslyn  de- 
creed upon  the  statements  of  the  an- 
swers. See  also  Matthew  v.  Hanbury, 
2  Vern.  187. 

Answer  Opposed  to  Prayer. — A  decree 
cannot  be  had  upon  an  admission  in 
the  answer  which  is  opposed  to  the 
prayer  of  the  bill.  Ansley  v.  Robin- 
son, 16  Ala.  793. 

On  Consolidated  Pleadings. — Where  a 
bill,  cross-bill,  petition,  and  answers 
thereto  relating  to  the  same  subject- 
matter  are  consolidated  and  heard  to- 
gether, and  a  decree  rendered,  it  will 
be  considered  as  made  in  view  of  all 
the  allegations  of  the  parties  as  con- 
tained in  all  the  pleadings,  although 
the  petition  and  cross-bill  may  be  dis- 
missed on  the  hearing.  Wilmington 
Star  Min.  Go.  v.  Allen,  95  111.  288. 

1.  Alabatna.  —  Holman  v.  Norfolk 
Bank,  12  Ala.  369;  McKinley  z^Jrvine, 
13  Ala.  698;  Savannah,  etc.,  Rt  Go.  v. 
Lancaster,  62  Ala,  555;  Mobile,  etc., 
R.  Go.  V.  Talman,  15  Ala.  472;  Gock- 
rell  V.  Gurley,  26  Ala.  405;  Meadors 
z/.  Askew,  56  Ala.  584;  Rapier  z/.  Gulf 
Gity  Paper  Go.,  64  Ala.  330. 

Florida. — State  v.  Black  River  Phos- 
phate Go.,  27  Fla.  276;  Marye  v.  Root, 
27  Fla.  453;  Richardson  v.  Gilbert,  21 
Fla.  544. 
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which  must  be  an  actual  existing  interest,  as  a  mere  possibility, 
or  even  probability,  of  a  future  title  will  not  be  sufificient  to  sus- 
tain a  bill.*  If  the  plaintiff's  interest  is  such  that  it  may  be 
barred  or  defeated  by  the  act  of  the  defendant  he  cannot  support 
a  bill.*  A  plaintiff  must  not  only  show  an  intere.st  in  the  subject- 
matter  of  the  suit,  but  he  must  also  make  it  appear  that  he  has  a 
proper  title  to  institute  a  suit  concerning  it,*  for  it  sometimes 
happens  that  a  person  may  have  an  interest  in  the  subject-matter, 
and  yet,  for  want  of  compliance  with  some  requisite  forms,  he 
may  not  be  entitled  to  institute  a  suit  relating  to  it.*  And  where 
the  plaintiff  sets  forth  his  title  to  the  subject-matter  and  to  relief, 
he  cannot  have  a  decree  based  upon  another  and  different  title.* 


Kentucky.— Q\?iX\i.  v.  Bell,  2  B.  Mon. 
(Ky.)  I. 

Alassachtisetts. —  Manning  v.  Fifth 
Parish,  etc.,  6  Pick.  (Mass.)  17. 

Michigan.  —  Lamb  v.  Jeffrey,  47 
Mich.   28;    Smith   v.   Austin,  9  Mich. 

465. 
■  New  Jersey. — Phillips  v.  Schooley, 

27  N.  J.  Eq.  410. 

N'ew  York. — Cruger  v.  Halliday,  11 
Paige  (N.  Y.)  314. 

North  Carolina. — Smith  v.  Turner, 
4  Ired.  Eq.  (N.  Car.)  433;  Edney  v. 
King,  4  Ired.  Eq.  (N.  Car.)  465. 

Pennsylvania. — Barry  v.  McAvoy,  10 
Phila.  (Pa.)  99. 

Virginia. — Carter  v.  Carter,  82  Va. 
624. 

West   Virginia. — Norris    v.    Lemen, 

28  W.  Va.  336;  Barr  v.  Clayton,  29  W. 
Va.  256. 

United  States. — U.  S.  Mercantile 
Trust  Co.  V.  Kanawha,  etc.,  R.  Co.,  39 
Fed.  Rep.  339. 

See  also  Strickland  v.  Fitzgerald,  7 
Cush.  (Mass.)  531;  Rabberman  v. 
Hause,  89  111.  209;  Kunkel  v.  Markell, 
26  Md.  408;  Dennis  v.  Dennis,  15  Md. 
124;  Iowa  County  v.  Mineral  Point  R. 
Co.,  24  Wis.  118;  Stewart  v.  Flint,  57 
Vt.  216. 

As  to  the  precision  required  in 
setting  forth  the  plaintiff's  title  and 
interest,  see  article  Definiteness 
AND  Certainty  in  Pleadings. 

The  plaintiff's  title  ought  to  be 
shown  by  affirmative  statements  in 
the  bill.  It  is  not  sufficient  that  it 
appears  in  the  title  of  the  bill.  Edney 
V.  King,  4  Ired,  Eq.  (N.  Car.)  465. 

An  averment  that  a  contract  was 
made  for  the  account  and  use  of  the 
plaintiff  sufficiently  alleges  his  inter- 
est. Railroad  Co.  v.  Ashton,  5  Leg. 
Gaz.  (Pa.)  13. 


Where  the  Government  is  Plaintiff  it 
must  show,  like  a  private  person,  that 
it  has  such  an  interest  in  the  relief 
sought  as  entitles  it  to  sue  therefor. 
U.  S.  V.  San  Jacinto  Tin  Co.,  125  U. 
S.  285,  a  suit  to  set  aside  a  patent  for 
land. 

1.  Daniell  Ch.  Pr.  (ist  Am.  ed.)362; 
Mitford  Eq.  PI.  (Tyler's  ed.,  1890) 
249;  Sackvill  V.  Ayleworth.  i  Vern. 
105;  Smith  V.  Att'y  Gen'l,  i  Vern.  105, 
note  Noel  v.  Ward,  i  Madd.  323;  Allan 
V.  Allan,  15  Ves.  Jr.  130;  Earl  of  Bel- 
fast V.  Chichester,  2  J.  &  W.  439. 

Where,  however,  a  party  has  an  in- 
terest, "  it  is  perfectly  immaterial  how 
minute  such  interest  may  be  ;  how 
distant  the  possibility  of  the  posses- 
sion of  that  minute  interest:  if  it  is  a 
present  interest."  Per  Lord  Eldon  in 
Allan  V.  Allan,  15  Ves.  Jr.  136. 

2.  Daniell  Ch.  Pr.  (ist  Am.  ed.) 
363. 

3.  Mitford  Eq.  PI.  (Tyler's  ed., 
1890)  246;  Daniell  Ch.  Pr.  (ist  Am. 
ed.)  363. 

4.  Daniell  Ch.  Pr.  (ist  Am.  ed.) 
363- 

Probate  ofWill. — Thus,  one  suing  as 
executor  must  allege  a  probate  of  the 
will.  Humphreys  v.  Ingledon,  i  P. 
Wms.  752;  Armstrong  v.  Lear,  12 
Wheat.  (U.  S.)  169;  Pelletreau  v. 
Rathbone,  i  N.  J.  Eq.  331;  Carter  v. 
Ingraham,  43  Ala.  84. 

Where  the  bill  fails  to  allege  the 
probate  of  the  will,  but  defendant's 
answer  alleges  that  it  was  admitted  to 
probate,  the  defect  in  the  bill  is  cured. 
Richardson  v.  Green,  61  Fed.  Rep.  423. 

The  defect  may  also  be  cured  by 
amendment.  See  article  Amend- 
ments, Vol.  I.,  p.  471. 

5.  Whitney  v.  New  Haven,  58 
Conn.    450;     Meadors   v.    Askew,    56 
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3.  Defendant's  Title  and  Interest. — It  is  not  alone  sufficient  that 
the  bill  shows  the  title  and  interest  of  the  plaintiff;  there  must 
also  be  sufficient  averments  to  show  that  the  defendant  has  an  in- 
terest in  the  subject-matter,  and  is  liable  to  answer  to  the  plaintiff 
therefor,* 

4.  Designation  of  Parties — in  General. — The  first  requisite  of  every 
bill,  whether  original  or  by  way  of  supplement  or  review,  is  that 
there  shall  be  parties  thereto,  made  such  by  proper  description 
and  name.* 

Plaintiff. — The  bill  must  in  some  clear  and  sufficient  way  show 
who  is  the  plaintiff  therein.' 

Defendant. — It  is  equally  necessary  that  some  person  must  be 
made  a  defendant,  distinctly  and  clearly*  by  language,  not  simply 
mentioning  him  in  the  narration  of  facts,  but  as  a  person  to  be 


Ala.  584;  Crabb  v.  Thomas,  25  Ala. 
212;  McKinley  v.  Irvine,  13  Ala.  698; 
Langdon  v.  Goddard,  2  Story  (U.  S.) 
267;  Moran  v.  Palmer,  13  Mich.  367. 
See  also  article  Amendments,  Vol.  I., 
p.  472  et  seq.  Compare  Wootten  v. 
Burch,  2  Md.  Ch.  198;  Rapier  v.  Gulf 
City  Paper  Co.,  64  Ala.  330. 

1.  Story  Eq.  PL,  §  262;  Stillwell  v. 
Adams,  29  Ark.  346,  a  suit  against  a 
married  woman  to  subject  her  separate 
property;  Jerome  v.  Jerome,  5  Conn. 
352;  Crane  v.  Deming,  7  Conn.  387; 
Sprague  v.  Shields,  61  Ala.  428;  Hum- 
phreys V.  Tate,  4  Ired.  Eq.  (N.  Car.) 
220. 

Certainty. — As  to  the  precision  re- 
quired in  setting  out  the  defendant's 
title  or  interest,  see  article  Definite- 
NESS  AND  Certainty  in  Pleadings. 

When  a  bill  seeks  to  enforce  a  con- 
tract by  which  one  of  the  distributees 
of  an  estate  assigned  to  the  plaintiff 
all  his  interest  in  the  undivided  assets 
of  the  estate,  it  must  show  that  such 
distributee,  at  the  time  of  the  assign- 
ment, had  an  interest  in  the  assets,  and 
furnish  the  data  from  which  that  in- 
terest may  be  ascertained.  Bogan  v. 
Camp,  30  Ala.  276. 

Privity. — The  bill  must  show  a  priv- 
ity between  the  plaintiff  and  the  de- 
fendant.    Story  Eq.  PL,  §  262. 

Dismissal  on  General  Demurrer.  —  In 
Emerson  v.  Walker  Tp.,  63  Mich.  483, 
the  plaintiffs  filed  a  bill  to  restrain  a 
town  treasurer  from  collecting  a  drain 
tax,  alleging  its  illegality,  and  prayed 
process  against  the  township  as  a  joint 
defendant.  Norelief  wasasked  against 
the  township,  nor  was  its  interest  in 
the  subject-matter  of  the  suit  shown 
by  the  bill.     It  was  held  that  the  bill 


was  properly  dismissed  as  to  the  town- 
ship, on  general  demurrer,  for  want  of 
equity. 

Confined  to  the  Interest  Alleged.  — 
Where  a  bill  was  filed  against  defend- 
ants as  trustees  and  as  the  representatives 
of  a  testator  in  their  representative  ca- 
pacities, and  the  prayer  of  the  bill  was 
in  conformity  thereto,  the  plaintiff  was 
held  entitled  to  an  account  against 
them  only  in  the  aspect  thus  pre- 
sented. Scott  V.  Gamble,  9  N.  J.  Eq. 
218. 

2.  Kanawha  Valley  Bank  v,  Wilson, 
35  W.  Va.  36. 

3.  Houston  V.  McCluney,  8  W.  Va. 
135.  Cook  V.  Dorsey,  38  W.  Va.  197. 
In  the  case  last  cited,  the  bill  began, 
"  Humbly  complaining,  your  orator 
shows,"  not  naming  the  orator;  but 
the  name  of  a  person,  by  his'attorney, 
was  signed  at  the  end;  and  the  court 
said  that,  by  great  liberality,  perhaps 
the  bill  might  be  considered  as  having 
a  plaintiff,  although  by  technical  prac- 
tice it  could  not  be  so  treated.  But 
that  point  was  found  not  necessary  to 
the  decision  of  the  case. 

4.  Praying  that  certain  heirs  be 
made  defendants,  without  taking  out 
process  against  them  or  naming  them 
in  the  bill,  does  not  make  them  de- 
fendants. Huston  V.  M'Clarty,  3  Litt. 
(Ky.)  274. 

In  a  bill  to  foreclose  a  mortgage,  a 
prayer  for  relief  and  discovery  against 
"  said  defendants  hereinafter  named," 
can  only  refer  to  defendants  already 
mentioned,  and  not  to  a  defendant 
named  merely  in  the  following  prayer 
for  process.  Wheeler,  etc.,  Mfg.  Co. 
V.  Filer  (N.  J.,  1893),  28  Atl.  Rep. 
13- 
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acted  upon  by  decree,  so  as  to  make  it  a  finality  for  and  against 
him  as  an  estoppel.* 

5.  Stating  Written  Instruments— Exhibits. — It  is  admissible,  to  a 
certain  extent,  in  pleading  in  chancery  to  file  written  exhibits  and 
to  refer  to  them  as  a  part  of  the  bill ;  *  but  good  pleading  requires 
that  everything  that  is  material  to  the  case  should  be  set  forth  in 
the  bill  itself  by  proper  averments.'  This  may  be  done  in  general 
terms,  and  the  exhibit  may  be  referred  to  for  greater  certainty  as 
to  particular  details,"*  but  the  bill  ought  to  contain  the  substance 
of  the  case.*     When  a  bill  not  only  refers  to  but  makes  a  certain 


1.  Cook  V.  Dorsey,  38  W.  Va.  197; 
Kanawha  Valley  Bank  v.  Wilson,  35 
W.  Va.  36;  Anderson  v.  Wilson,  100 
Ind.  402.  See  also  Elmendorf  v.  De 
Lancey,  Hopk.  (N.  Y.)  555;  McCoy  v. 
Allen,  16  W.  Va.  724. 

In  some  jurisdictions  it  is  required 
that  the  defendants  shall  be  named 
in  the  prayer  for  process.  See 
III.  10.  The  Prayer  for  Process,  supra. 
It  is  usually  necessary,  however, 
that  the  person  against  whom  relief  is 
demanded  shall  also  be  specifically 
named  and  described  as  a  defendant 
in  the  bill.  Anderson  v.  Wilson,  100 
Ind.  402. 

Naming  him  in  the  summons  and 
serving  him  with  process  are  not  alone 
sufficient.  Chapman  v.  Pittsburgh, 
etc.,  R.  Co.,  18  W.  Va.  184. 

In  Virginia  "  a  prayer,  not  that  proc- 
ess issue,  biit  that  certain  persons  be 
treated  as  defendants  and  required  to 
answer  the  bill,  would  certainly  make 
them  defendants."  Cook  v.  Dorsey, 
38  W.  Va.  197,  citing  Barton  Ch.  Pr. 
263. 

Descriptio  Personae. — In  Yulee  v.  Ca- 
nova,  II  Fla.  9,  the  description  of  the 
defendant  in  the  bill  as  major  and 
commissary,  etc.,  together  with  alle- 
gations that  he,  as  such  officer,  acted  so 
and  so,  was  held,  under  the  circum- 
stances of  the  case,  to  be  a  mere  t/^- 
scripiio persona  vihicYi  might  be  treated 
as  inducement  or  surplusage. 

2.  "  If  a  party  avers  that  he  holds 
title  to  anything  by  a  certain  instru- 
ment, which  he  annexes,  and  that  in- 
strument both  grants  the  title  and 
describes  the  full  extent  of  the  rights 
conferred,  *  *  *  it  is  equivalent  toan 
averment  that  he  has  title  to  all  the 
rights  specifically  described  in  such 
instrument."  American  Bell  Tel.  Co. 
V.  Southern  Tel.  Co.,  34  Fed.  Rep. 
803. 

As  to  the  pleading  of   written   in- 


struments or  records  in   patent  cases, 
see  article  Patents. 

3.  Harvey  v.  Kelly,  41  Miss.  493; 
Martin  v.  McBryde,  3  Ired.  Eq.  (N. 
Car.)  531;  King  v.  Trice,  3  Ired.  Eq. 
(N.  Car.)  568. 

A  bill  which  does  not  set  forth  a 
copy  of  an  instrument  vital  to  the 
plaintiff's  claim,  or  contain  any  aver- 
ment setting  forth  the  terms  thereof, 
is  demurrable.  Marshall  v.  Turnbull, 
34  Fed.  Rep.  827. 

4.  Harvey  v.  Kelly,  41  Miss.  494; 
Owen  V.  Moore,  14  Ala.  640.  See  also 
Edison  Electric  Light  Co.  v.  U.  S.  Elec- 
tric Lighting  Co.,  35  Fed.  Rep.  137. 

Seeds  in  Haec  Verba. — A  bill  ought 
net  ordinarily  to  set  forth  deeds  in 
hcEc  verba,  and  if  the  pleader  sets  forth 
only  so  much  thereof  as  is  mate- 
rial to  the  point  in  question,  it  is 
sufficient.  Story  Eq.  PI.,  §  241. 
Hood  V.  Inman  4  Johns.  Ch.  (N. 
Y.).  437,  where  the  foregoing  state- 
ment was  illustrated  as  follows:  "If 
A  has  been  entitled  to  the  thing  in 
question,  who  conveyed  it  to  B,  who 
conveyed  it  to  C,  who  conveyed  it  to 
the  plaintiff — after  the  thing  is  cer- 
tainly set  forth  in  A  it  is  enough  to 
say  he  conveyed  it  to  B,  and  he  to  C, 
and  he  to  the  plaintiff,  as  by  the  deeds 
ready  to  be  produced  will  appear." 
See  also  Pauncefort  v.  Lincoln,  Dick. 
362;  Goodrich  v.  Parker,  i  Minn.  195. 

The  effect  of  such  a  reference  is  to 
make  the  whole  document  referred  to 
a  part  of  the  record.  Daniell  Ch.  Pr. 
(6th  Am.  ed.)  367. 

In  the  Federal  Courts  Equity  Rule 
26  provides  that  the  bill  "shall  con- 
tain no  unnecessary  recitals  of  deeds, 
documents,  contracts,  or  other  instru- 
ments, in  hcEc  verba." 

6.  Electrolibration  Co.  v.  Jackson, 
52  Fed.  Rep.  773;  Sprague  v.  Shields, 
61  Ala.  428;  Little  v.  Snedecor,  52 
Ala.  167;    Ramsey  v.   Temple,  3  Lea 
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instrument  a  part  of  the  bill  itself,  such  instrument  may  be  used 
in  aid  of  a  defective  statement ;  *  but  if  the  instrument  is  merely- 
referred  to  it  cannot  be  resorted  to  for  that  purpose.* 

6.  Certainty. — There  are  some  cases  in  which  the  same  technical 
certainty  is  required  in  a  bill  in  equity  as  in  a  declaration  at  com- 
mon law ;  but  certainty  to  a  common  intent  is  all  that  is  ordinar- 
ily required.* 

7.  Positiveness — Information  and  Belief. — When  the  equity  of  a 
bill  rests  upon  the  existence  of  a  particular  fact,  that  fact  must  be 
clearly  alleged  ;  "*  and  although  a  positive  charge  such  as  correct 
pleading  requires  may  be  made  upon  information  and  belief,* 
especially  where  the  fact  lies  in  the  knowledge  of  the  defend- 
ant alone  and  discovery  is  sought,®  yet  a  mere  statement  that 
the  plaintiff  is  informed,  or  is  informed  and  beheves,  puts  in  issue 
only  his  information  and  belief,  and  not  the  truth  or  falsity  of  the 
facts  thus  referred  to.'' 


(Tenn.)  252;  Harvey  v.  Kelly,  41  Miss. 
494. 

1.  Piedmont  Land  Imp.  Co.  v.  Pied- 
mont Foundry,  etc.,  Co.,  96  Ala.  389; 
Moore  z/.  Titman,  33  111.  357;  Electro- 
libration  Co.  v.  Jackson,  52  Fed.  Rep. 
773;  Hastings  v.  Belden,  55  Vt.  273. 
See  also  Surget  v.  Byers,  Hempst.  (U. 

S.)7I5. 

If,  however,  an  exhibit  be  referred 
to  as  containing  certain  necessary 
particulars  of  the  plaintiff's  case  which 
are  not  fully  stated  in  the  bill,  and  the 
exhibit  does  nof  contain  the  particu- 
lars, the  discrepancy  may  be  fatal  to 
the  bill.  Little  v.  Snedecor,  52  Ala. 
167. 

And  the  court  will  not  look  to  an 
exhibit  for  the  purpose  of  contradict- 
ing the  bill.  Holman  v.  Patterson, 
29  Ark.  357. 

2.  Caton  v.  Willis,  5  Ired.  Eq.  (N. 
Car.)  335  ;  Electrolibration  Co.  v. 
Jackson,  52  Fed.  Rep.  773;  Ramsey  v. 
Temple,  3  Lea  (Tenn.)  252,  where  the 
court  condemned  the  practice  of  re- 
ferring to  voluminous  records  in  other 
causes  as  exhibits;  on  which  point  see 
also  Graham  v.  Dahlonega  Gold  Min. 
Co.,  71  Ga.  296. 

See  further,  in  support  of  the  text, 
Hastings  v.  Belden,  55  Vt.  273;  Pacific 
R.  Co.  V.  Missouri  Pac.  R.  Co.,  iii 
U.  S.  505;  Pomeroy  v.  Fullerton  113 
Mo.  440;  Guadalupe  County  v.  John- 
ston, I  Tex.  Civ.  App.  713. 

3.  St.  Louis  V.  Knapp.  104  U.  S. 
658.  See  article  Definiteness  and 
Certainty  in  Pleadings. 

4.  Jones  v.  Cowles,  26  Ala.  612; 
Rice   V.    Merrimack   Hosiery  Co.,   56 


N.  H.  114;  Wright  v.  Hicks,  15  Ga. 
160.     See  also  Story  Eq.  PI.,  §  241. 

6.  An  allegation  on  information  and 
belief,  in  order  to  be  sufficient,  must 
positively  charge  the  fact,  as,  for  in- 
stance, that  the  plaintiff  is  informed 
and  believes,  and  therefore  avers,  etc.. 
Read  v.  Walker,  18  Ala.  332,  where 
it  was  said  that  as  to  facts  not  within 
his  knowledge  it  would  be  impossible 
for  a  conscientious  complainant  to 
aver  them  otherwise;  Nix  z/.  Winter, 
35  Ala.  309;  Lucas  v.  Oliver,  34  Ala. 
626;  Ewing  V.  Duncan,  81  Tex.  230; 
Messer  v.  Storer,  79  Me.  512;  Leaven- 
worth V.  Pepper,  32  Fed.  Rep.  718; 
Wells  V.  Bridgeport  Hydraulic  Co.,  30 
Conn.  316.  See  also  Noston  z/.  Woods, 
5  Paige  (N.  Y.)  260:  Kelly  v.  Allen,  34 
Ala.  671;  Ex  p.  Reid,  50  Ala.  439; 
Hyrer  v.  Lambert,  37  W.  Va.  26; 
Huntington  v.  Saunders,  14  Fed. 
Rep.  907;  Grim  v.  Wheeler,  3  Edw. 
Ch.  (N.  Y.)334,  and  the  cases  cited 
in  the  following  note. 

In  Injunction  Billfl  averments  on  in- 
formation and  belief  are  generally 
insufficient.  Farland  v.  Wood,  35  W. 
Va.  458;  Chesapeake,  etc.,  R.  Co.  v. 
Huse,  5  W.  Va.  576;  Ewing  v.  Duncan, 
81  Tex.  230;  Brooks  v.  O'Hara,  8  Fed. 
Rep.  529;  Campbell  v.  Morrison,  7 
Paige  (N.  Y.)  157.  See  also  Hunting- 
ton V.  Saunders,  14  Fed.  Rep.  907; 
Leavenworth  v.  Pepper,  32  Fed.  Rep. 
718. 

6.  Campbell  v.  Paris,  etc.,  R.  Co., 
71  111.  611.  See  also  Aiken  r.  Ballard, 
Rice  Eq.  (S.  Car.)  13. 

7.  Messer  v.  Storer,  79  Me.  512; 
Robinson  z/.  Robinson,  73  Me.  iyT,£x 
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8.  Bills  with  a  Double  Aspect,  and  Inconsistency — Double  Aspect. — If 
the  plaintiff  is  in  doubt  whether  upon  the  case  stated  in  the  bill 
he  is  entitled  to  one  kind  of  relief  or  to  another,  he  may  frame  the 
prayer  for  relief  in  the  alternative  so  that  the  court  may  grant  the 
particular  relief  to  which  he  is  entitled  upon  the  facts  stated.* 


p.  Reid,  50  Ala.  439;  Nix  v.  Winter,  35 
Ala.  309;  Lucas  v.  Oliver,  34  Ala.  626; 
Quinn  v.  Leake,  i  Tenn.  Ch.  67;  Win- 
ham  V.  Crutcher,  2  Tenn.  Ch.  535; 
Walton  V.  Westwood,  73  111.  125,  hold- 
ing that  a  demurrer  admits  the  fact 
that  the  plaintiff  is  so  informed  and 
does  so  believe,  but  not  that  such  in- 
formation is  true;  Longesz^.  Kennedy, 
2  Bibb  (Ky.)  607,  holding  that  an  al- 
legation of  information  and  belief  did 
not  authorize  a  decree  pro  confesso 
against  the  defendant,  approved  in 
McDowell  V.  Graham,  3  Dana  (Ky.) 
73,  which  distinguished  Neal  v.  Keel, 
4T.  B.  Mon.  (Ky.)  162. 

It  is  not  a  Sufficient  Averment  of  a 
fact  to  state  that  the  plaintiff  "  is  so 
informed,"  Uxbridge  v.  Staveland,  i 
Ves.  56;  Cameron  v.  Abbott,  30  Ala. 
416;  or  to  say  that  defendant  alleges 
and  the  plaintiff  believes  a  statement 
to  be  true,  Egremont  v.  Cowell,  5 
Beav.  620;  or  that  the  defendant  sets 
up  certain  pretenses,  followed  by  a 
charge  that  the  contrary  of  such  pre- 
tenses is  the  truth.  Flint  v.  Field,  2 
Anstr.  54.  • 

An  allegation  that  the  plaintiff  is 
"  advised  and  believes  "  is  not  suffi- 
cient.    Jones  V.  Cowles,  26  Ala.  612. 

An  allegation  that  the  petitioner  is 
"  advised  "  that  he  has  a  good  defense 
to  a  claim  upon  which  judgment  was 
rendered  is  not  a  sufficient  allegation 
that  he  has  such  a  defense.  Jeffery 
V.  Fitch,  46  Conn.  601. 

An  allegation  in  a  bill  that  the  de- 
fendant claims  to  have  been  a  partner 
of  his  deceased  brother,  whose  widew 
denies  it,  and  that  the  plaintiff  does  not 
know  whether  the  brothers  were  part- 
ners or  not,  is  not  a  sufficient  averment 
of  a  partnership.  Guyton  v.  Flack,  7 
Md.  398. 

In  a  bill  in  equity  seeking  a  new 
trial  at  law  an  averment  that  plain- 
tiffs "are  of  opinion"  that  the  note 
upon  which  the  judgment  was  render- 
ed was  altered  after  it  was  given  was 
held  too  vague  and  indefinite  to  au- 
thorize a  decree.  Carter  v.  Lyman, 
33  Miss.  171. 

I.  Story   Eq.    PL,   §  42;   Fields   v. 


Helms,  70  Ala.  460;  Adams  v.  Sayre, 
70  Ala.  318;  Polhemus  v.  Emson,  29 
N.  J.  Eq.  583;  Colton  v.  Ross,  2  Paige 
(N.  Y.)  396;  Wilhelm's  Appeal,  79  Pa. 
St.  120;  Smith  V.  Hinson,  4  Heisk. 
(Tenn.)  250;  McConnell  v.Mc  Connell, 
II  Vt.290;  Kilgour  z/.New  Orleans  Gas- 
Light  Co.,  2  Woods  (U.  S.)i44;  Hardin 
V.  Boyd,  113  U.  S.  756;  Black  z/.  Henry 
G.  Allen  Co.,  42  Fed.  Rep.  623;  Wilkin- 
son V.  Dobbie,  12  Blatchf.  (U.  S.)302; 
Bagot  V.  Easton,  7  Ch.  Div.  i.  See 
also  Collins  v.  Knight,  3  Tenn.  Ch. 
183;  Merriman  v.  Lacefield,  4  Heisk. 
(Tenn.)  217;  Lloyd  v.  Brewster,  4 
Paige  (N.  Y.)54i;  Robinson  v.  Rob- 
inson, 73  Me.  170;  Foster  v.  Cook,  i 
Hawks  (N.  Car.)  509;  Townshend  v. 
Duncan,  2  Bland  (Md.)  50;  Hoxie  v. 
Carr,  i  Sumn.  (U.  S.)  173. 

Relief  against  One  or  Another  Defend- 
ant.— In  Thomason  v.  Smithson,  7 
Port.  (Ala.)  144,  it  was  said  that  a  bill 
may  be  framed  in  the  alternative  ask- 
ing relief  against  A  if  he  has  author- 
ized B  to  collect  money  due  by  judg- 
ment, and  against  B  if  he  has  collected 
money  without  authority.  Compare 
Clark  V.  Rivers,  L.  R.  5  Eq.  gi. 

Delivery  of  Property  or  Lien  Thereon. — 
A  bill  may  be  filed  in  a  double  aspect, 
either  seeking  to  procure  a  specific  de- 
livery, of  property  or  to  enforce  a  sup- 
posed lien  upon  it.  Murphy  v.  Clark, 
I  Smed.  &  M.  (Miss.)  221;  Baines  v. 
M'Gee,  i  Smed.  &  M.  (Miss.)  208. 

Discharge  or  Bedemption  of  Mortgage. 
— A  mortgagor  may  file  a  bill  averring 
full  payment  of  the  mortgage  debt, 
and  yet  offering  to  pay  any  balance 
that  may  be  found  due  on  the  settle- 
ment of  the  account,  and  praying  for  a 
cancellation  of  the  mortgage  or  for  an 
account  and  redemption.  Fields  v. 
Helms,  70  Ala.  460. 

Contract  or  Resulting  Trust. — In  Stein 
V.  Robertson,  30  Ala.  286,  it  was  held 
that  a  bill  filed  with  a  double  aspect, 
seeking  to  establish  for  an  infant 
plaintiff  either  a  partnership  interest 
in  certain  waterworks  under  a  contract 
made  by  his  father  for  his  benefit,  or 
a  resulting  trust  on  account  of  the  in- 
vestment of  his  money  in  said  water- 
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And  he  may  aver  facts  of  a  different  nature  which  will  equally 
support  his  application,  where  the  title  to  relief  will  be  the  same 
in  either  case.*  Bills  of  this  description  are  termed  bills  with  a 
double  aspect.* 


works  by  his  father  as  his  guardian, 
was  not  obnoxious  to  the  charge  of 
repugnancy. 

Rescission  or  Lien. — In  Hardin  v. 
Boyd,  113  U.  S.  756,  it  was  held  that 
a  bill  may  be  framed  with  a  prayer 
for  the  cancellation  of  a  contract  for 
the  sale  of  land  on  the  ground  of  fraud 
and  for  an  accounting  between  the 
parties,  and  in  the  alternative  for  a 
decree  which,  without  disturbing  the 
contract,  will  give  a  lien  on  the  lands 
for  the  unpaid  purchase  money. 

Bescission  or  Specific  Performance. — 
But  in  St.  Louis,  etc.,  R.  Co.  v.  Terre 
Haute,  etc.,  R.  Co.,  33  Fed.  Rep.  448, 
it  was  held  that  a  bill  to  annul  a  con- 
tract for  fraud  or  illegality,  and  to 
specifically  enforce  it  if  the  court  shall 
hold  that  it  is  valid,  is  fatally  defective. 
See  also  Pensenneau  v.  Pensenneau, 
22  Mo.  27;  Lamon  v.  McKee,  18  D.  C. 
446;  Mills  V.  Metcalf,  i  A.  K.  Marsh. 
(Ky.)  477.  And  in  Shields  v.  Barrow, 
17  How.  (U.  S.)  130,  which  was  a  suit 
to  set  aside  an  agreement  on  the 
ground  of  fraud,  an  amendment  to 
the  bill  so  as  to  pray  for  specific  per- 
formance was  not  allowed. 

Inconsistent  Relief — Affirming  and 
Repudiating  Transaction. — A  plaintiff 
cannot  treat  a  sale  of  goods  to  the 
defendant  as  valid  by  proceeding 
against  him  as  a  judgment  creditor 
under  a  judgment  recovered  for  the 
price  of  the  goods,  and  in  the  same 
bill  repudiate  the  sale  on  the  ground 
of  fraud,  and  seek  a  recovery  of  the 
specific  articles,  or  the  proceeds  there- 
of, in  the  hands  of  another  defendant 
to  whom  they  had  been  assigned  for 
the  payment  of  antecedent  debts. 
Lloyd  V.  Brewster,  4  Paige  (N.  Y.)  541. 

Under  a  bill  which  specifically  asks 
the  cancellation  of  a  mortgage  on  the 
ground  that  it  was  given  to  secure  a 
debt  founded  on  an  illegal  considera- 
tion, the  plaintiff  cannot  have  a  decree 
establishing  the  mortgage  and  allow- 
ing him  to  redeem;  nor  can  the  bill  be 
filed  with  a  double  aspect  asking  either 
cancellation  or  redemption,  especially 
where  there  is  no  averment  of  igno- 
rance of  facts  or  of  a  necessity  for  a 
discovery.  Micou  v.  Ashurst,  55  Ala. 
607. 


Legal  or  Equitable  Relief. — A  bill 
cannot  ask  for  equitable  relief  and  in 
the  alternative  for  legal  relief.  Cher- 
okee Nation  v.  Southern  Kansas  R. 
Co.,  135  U.  S.  641.  See  also  Edwards  v. 
Edwards,  Jac.  335. 

1.  Story  Eq.  PL,  §  254;  Gerrish  v. 
Towne,  3  Gray  (Mass.)  82;  Robinson 
V.  Robinson,  73  Me.  170;  Cook  v. 
Bronaugh,  13  Ark.  183;  Fisher  v. 
Moog,  39  Fed.  Rep.  665;  Shipman  v, 
Furniss,  69  Ala.  555.  See  also  James 
V.  Kennedy,  10  Heisk.  (Tenn.)  607; 
Rapier  v.  Gulf  City  Paper  Co.,  69  Ala. 
476. 

If  a  plaintiff  seeks  to  set  aside  a 
deed  upon  the  ground  of  fraud  and 
imposition  and  undue  influence,  he 
may  charge  insanity  in  making  the 
deed,  and  he  may  also  charge  great 
weakness  and  imbecility  of  mind. 
Bennet  v.  Vade,  2  Atk.  325. 

Plaintiff  Ignorant  of  Facts. — So  also, 
where  a  plaintiff  is  entitled  to  relief 
of  some  kind,  upon  the  general  facts 
stated  in  his  bill,  or  if  the  nature  of  the 
relief  to  which  he  is  entitled  depends 
upon  the  existence  or  nonexistence 
of  a  particular  fact  or  circumstance 
which  is  not  within  his  knowledge, 
but  which  is  known  to  the  defendant, 
he  may  allege  his  ignorance  as  to 
such  fact  and  call  for  a  discovery 
thereof;  and  in  such  case  he  may  also 
frame  his  prayer  in  the  alternative,  so 
as  to  obtain  the  proper  relief,  accord- 
ing as  the  fact  may  appear  at  the 
hearing  of  the  cause.  Lloyd  v.  Brew- 
ster, 4  Paige  (N.  Y.)  541;  Caldwell  v. 
King,  76  Ala.  149;  Wilkinson  v.  Bob- 
bie, 12  Blatchf.  (U.  S.)  302.  But  un- 
less he  is  actually  ignorant  of  the 
facts,  and  so  alleges,  he  cannot  have 
relief  upon  different  statements  of 
fact  which  are  inconsistent  with  each 
other.  Collins  v.  Knight,  3  Tenn.  Ch. 
183;  Micou  V.  Ashurst,  55  Ala. 
607. 

In  Kentucky,  the  code  provides  that 
a  party  may  aver  alternatively  the 
existence  of  one  or  another  fact,  if  he 
states  that  one  of  them  is  true  and 
that  he  does  not  know  which  of  them 
is  true.  Peck  v.  Price  (Ky.,  1887),  4  S. 
W.  Rep.  306. 

2.  Daniell  Ch.  Pr.  (6th  Am.  ed.)  384; 
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Inconsistency. — The  rule  of  pleading  which  permits  a  plaintiff  to 
frame  his  bill  with  a  double  aspect  does  not  authorize  the  intro- 
duction therein  of  two  or  more  inconsistent  claims  to  relief 
founded  on  different  states  of  fact,  any  of  which,  if  true,  would 
entitle  the  plaintiff  to  reHef  of  a  wholly  different  character.*  But 
each  alternative  must  be  the  foundation  for  like  relief  or  for 
relief  of  the  same  character,*  and  must  not  be  open  to  different 


Zell  Guano  Co.  v.  Heatherly,  38  W. 
Va.  409. 

A  bill  not  originally  framed  in  a 
double  aspect  may  be  so  amended 
as  to  be  of  that  character.  Hardin  v. 
Boyd,  113  U.  S.  756;  Smith  v.  Hinson, 
4  Heisk.  (Tenn.)  250.  But  not  where 
the  alternative  statements  thus  made 
are  inconsistent  with  each  other. 
Shields  v.  Barrow,  17  How.  (U.  S.)  130; 
St.  Louis,  etc.,  R.  Co.  v.  Terre  Haute, 
etc.,  R.  Co.,  33  Fed.  Rep.  448;  Tatum 
V.  Walker,  77  Ala.  563;  Eufaula  v. 
McNab,  67  Ala.  5S9;  Bosley  v.  Phil- 
lips, 3  Tenn.  Ch.  649.  See  also  article 
Amendments,  Vol.  I.,  p.  476. 

1.  Demurrer. — The  bill  is  demurrable 
if  in  either  alternative  the  plaintiff  is 
not  entitled  to  any  relief,  or  is  entitled 
to  relief  essentially  different  in  char- 
acter. Seals  V.  Robinson,  75  Ala.  363; 
Micou  V.  Ashurst,  55  Ala.  607;  Bynum 
7/.  Ewart,  90  Tenn.  655;  Hart  v.  Mc- 
Keen,  Walk.  (Mich.)  417. 

In  Shipman  v.  Furniss,  69  Ala.  555, 
the  bill  contained  two  distinct  and 
independent  grounds  on  which  the 
claim  to  relief  was  based,  and  the  ma- 
jority of  the  court  were  of  opinion  that 
if  either  ground  was  sufficient,  its  force 
was  not  impaired  by  the  fact  that  it 
was  joined  cumulatively  with  another 
alleged  ground  which  of  itself  could 
not  maintain  the  equity  of  the  bill, 
and  that  a  demurrer  was  properly 
overruled. 

WaiTcr  of  Obj ection  —  Election .  —  In 
American  Box  Mach.  Co.  v.  Crosman, 
57  Fed.  Rep.  1021,  affirmed  in  61  Fed. 
Rep.  883,  the  bill  prayed  expressly  for 
a  specific  performance  of  a  contract 
therein  set  out,  and  also  contained 
some  expressions  looking  to  relief,  as 
on  a  bill  for  infringement  of  a  patent. 
The  defendant  made  no  objection,  but 
apparently  accepted  the  bill  as  one  for 
a  specific  performance,  and  the  court 
felt  bound  to  treat  it  in  that  light,  in- 
stead of  dismissing  the  bill,  upon  the 
ground  that  the  defendant  was  entitled 
to  make  that  election.  See  also  Brom- 
berg  V.  Heyer,  69  Ala.  22. 


In  Murrell  v.  Jones,  40  Miss.  565, 
it  was  held  that  a  special  demurrer 
will  lie  to  a  bill  which  is  inconsistent 
and  contradictory  in  its  statements, 
and  that  the  court  will  compel  the 
plaintiff  to  elect  on  which  position  he 
will  rely. 

2.  Eufaula  v.  McNab,  67  Ala.  588; 
Ward  V.  Patton,  75  Ala.  207;  Leh- 
man V.  Meyer,  67  Ala.  396;  Seals  v. 
Robinson,  75  Ala.  363;  Caldwell  v. 
King,  76  Ala.  149;  Rapier  v.  Gulf  City 
Paper  Co.,  69  Ala.  476;  Gordon  v. 
Ross,  63  Ala.  363;  Robinson  v.  Robin- 
son, 73  Me.  170;  Leonard  v.  Cook  (N. 
J.,  1890),  20  Atl.  Rep.  1085;  Lloyd 
V.  Brewster,  4  Paige  (N.  Y.)  541; 
Brown  v.  Bedford  City  Land,  etc.,  Co. 
(Va.,  1895),  20  S.  E.  Rep.  968;  Amer- 
ican Box  Mach.  Co.  v.  Crosman,  57 
Fed.  Rep.  1021,  affirmed  in  61  Fed. 
Rep.  888;  Shields  v.  Barrow,  17  How. 
(U.  S.)  130. 

The  Test  in  all  such  cases  is  said  to 
be,  if  a  decree  pro  confesso  should  be 
taken,  could  thecourt,  looking  merely 
at  the  statements  of  the  bill  and  the 
confession,  grant  any  certain  relief  to 
the  plaintiff?  Moog  v.  Talcott,  72 
Ala.  213;  Gordon  v.  Ross,  63  Ala.  366; 
Rives  V.  Walthall,  38  Ala.  333;  Charles 
V.  Dubose,  29  Ala.  367;  Caldwell  v. 
King,  76  Ala.  149. 

Disjunctive  Statements. — Where  the 
equity  of  a  bill  rests  on  the  existence 
of  one  of  two  facts  which  are  stated 
disjunctively,  and  one  of  which  is  not 
sufficient  to  uphold  the  bill,  the  aver- 
ment is  insufficient.  Lucas  v.  Oliver, 
34  Ala.  626;  David  v.  Shepard,  40  Ala. 
587;  Andrews  v.  McCoy,  8  Ala.  920, 
holding,  however,  that  if  the  objection 
is  not  taken  in  the  court  below,  it 
cannot  be  raised  for  the  first  time  on 
appeal. 

In  Brooks  v.  O'Hara,  8  Fed.  Rep. 
529,  a  bill  was  held  demurrable  for 
indefiniteness  where  it  alleged  that  a 
decree  which  it  sought  to  set  aside 
was  obtained  either  by  mistake  of  all 
parties,  or  by  deception  practised  upon 
the  complainant,  or  by  the  collusion 
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defenses.* 

The  rule  in  question  contemplates  an  identity  in  the  immedi- 
ate relief  sought ;  it  is  not  sufficient  that  in  every  aspect  of  the 
bill  the  relief  is  remotely  the  same.* 

9.  Multifariousness. — See  article  Multifariousness. 

10.  Offers  in  the  Bill — ^In  General. — Upon  the  principle  of  equity 
that  a  person  seeking  relief  must  himself  do  what  is  equitable  it  is 
required,  in  some  cases,  that  a  person  should,  by  his  bill,  offer  to 
do  whatever  the  court  may  consider  necessary  to  be  done  on  his 


of  the  respondent  with  third  parties. 
See  also  Ryves  v.  Ryves,  3  Ves.  343. 
Compare  Williams  v.  U.  S.,  138  U. 
S.  517.  See  generally  article  Defi- 
NITENESS  AND  CERTAINTY  IN  PLEAD- 
INGS. , 

A  bill  cannot  be  sustained  which 
charges  that  the  defendant  holds  the 
title  either  by  a  deed  that  is  fraudu- 
lent or  by  a  mortgage,  and  asks  a 
decree  in  the  alternative.  Robinson 
V.  Robinson,  73  Me.  170. 

Bescission  or  Enforcement. — Whether 
a  creditor  may  file  a  bill  asking  to 
have  a  mortgage  executed  by  his 
debtor  declared  fraudulent  and  void, 
or,  if  valid,  foreclosed  for  his  benefit, 
quare.  Rives  v.  Walthall,  38  Ala.  329, 
correcting  the  head-note  to  Walthall 
V.  Rives,  34  Ala.  gr. 

In  Crawford  v.  Kirksey,  50  Ala.  590, 
it  was  held  that  a  creditors'  bill  could 
be  filed  in  the  alternative — in  one 
aspect  assailing  conveyances  as  fraud- 
ulent, and  in  another  asserting  their 
validity,  and  that  they  constituted  a 
general  assignment  enuring  to  the 
equal  benefit  of  all  creditors.  But 
that  case  was  overruled  in  Lehman  v. 
Meyer,  67  Ala.  396,  which  was  adhered 
to  in  Moog  V.  Talcott,  72  Ala.  213. 
See  also  Heyer  z/.  Bromberg,  74  Ala. 

524- 

In  Micou  V.  Ashurst,  55  Ala.  607, 
a  bill  was  held  demurrable  where  it 
sought  in  one  aspect  to  have  a  mort- 
gage canceled  because  executed  to 
secure  a  debt  founded  on  an  alleged 
illegal  consideration,  and  in  the  other 
to  establish  the  mortgage  and  redeem 
the  mortgaged  premises.  In  Eufaula 
V.  McNab,  67  Ala.  589,  a  like  repug- 
nancy was  declared  to  exist  in  a  prayer 
for  the  enforcement  of  a  vendor's  lien 
as  a  valid  obligation,  and  a  proposed 
amendment  to  the  bill  praying  for  a 
rescission  and  cancellation  of  the  con- 
tract of  sale  as  being  void  for  ultra 
vires.     The  same  principle  was  recog- 


nized in  McCosker  v.  Brady,  i  Barb. 
Ch.  (N.  Y.)  329,  where  it  was  adjudged 
that  the  plaintiff  could  not  seek  to 
have  a  will  declared  void,  on  the  one 
hand,  or,  on  the  other,  valid,  and  to 
have  the  lands  devised  by  the  will 
partitioned,  by  decree  of  the  court, 
among  those  entitled.  So  a  bill  can- 
not pray  to  have  a  mortgage  set  aside 
and  canceled  as  inoperative  and  void, 
or  in  the  alternative  for  an  account 
and  redemption.  Tatum  v.  Walker, 
77  Ala.  563. 

1.  Caldwell  v.  King,  76  Ala.  149; 
Gordon  v.  Ross,  63  Ala.  363.  See 
also  Adams  v.  Sayre,  70  Ala.  318. 

2.  Thus,  although  the  ultimate  pur- 
pose of  the  bill  in  each  aspect  is  the 
collection  of  the  plaintiff's  demand 
and  of  the  defendant's  property,  all 
the  alternatives  must  exhibit  the  same 
foundation  and  source  of  this  remote 
relief.  Moog  v.  Talcott, 72  Ala.  210.  cited 
with  approval  in  Caldwell  v.  King, 
76  Ala.  149,  where  the  court  said:  'j  We 
do  not  mean  to  be  understood  as  hold- 
ing that  a  creditor  cannot  file  a  bill 
with  a  double  aspect — in  one  aspect, 
attacking  a  deed  made  by  his  debtor 
for  the  fraud  in  fact  of  both  parties  to 
the  transaction;  and  in  the  other,  at- 
tacking it  as  voluntary,  in  whole  or  in 
part.  The  relief  in  such  cases  is  the 
same,  although  there  may  be  a  differ- 
ence in  extent.  What  we  do  decide 
is,  that  a  creditor  cannot  file  a  bill  in 
the  alternative  —  by  one  alternative 
statement  charge  actual  fraud  by  both 
grantor  and  grantee,  and  for  this  rea- 
son, seek  to  have  a  conveyance  of  his 
debtor  declared  invalid,  and  to  have 
the  property  sold  for  the  satisfaction 
of  his  demands;  and  by  the  other,  ad- 
mit the  adequacy  of  the  consideration, 
and  without  alleging  the  participa- 
tion of  the  grantee  in  the  fraudu- 
lent intent  of  the  grantor,  seek  to 
condemn  the  unpaid  purchase  mon- 
ey." 
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part  towards  making  the  decree 
with  regard  to  the  other  parties 

1.  Oliver  v.  Palmer,  ii  Gill  &  J. 
(Md.)  446  ;  Deans  v.  Robertson,  64 
Miss.  195,  a  bill  to  cancel  a  contract 
on  the  ground  of  illegality;  Tucker  v. 
Holley,  20  Ala.  426.  See  also  Davis 
V.  Gaines.  104  U.  S.  386;  Robinson  v. 
Iron  R.  Co.,  135  U.  S.  522;  and  the 
cases  cited  in  the  following  notes. 

Such  offer  is  usually  made  in  the 
prayer  for  relief.  See  III.  9.  The 
Prayer  for  Relief,  sttpra. 

Bill  to  Declare  Absolute  Deed  a  Mort- 
gage.— A  plaintiff  seeking  to  have  a 
deed  absolute  in  form  declared  a 
mortgage  should  offer  to  pay  the  debt 
secured  by  the  mortgage,  the  exist- 
ence of  which  he  asserts.  Bateson  v. 
Choate,  85  Tex.  239. 

Bill  to  Enjoin  Tax  Sale.  — Where  a 
plaintiff  seeking  to  restrain  the  sale  of 
his  land  for  taxes  denies  the  validity 
of  a  particular  tax,  without  giving 
a  reason  for  contesting  it,  his  bill 
ought  to  contain  an  offer  to  pay  it. 
Connors  v.  Detroit,  41  Mich.  128. 

Indemnity  in  Suit  on  Lost  Instrument. — 
Where  a  bill  is  filed  setting  up  a  lost 
negotiable  note,  and  praying  a  decree 
against  the  makerand  indorsers  forthe 
debt,  etc.,  it  is  safer,  and  more  in  con- 
formity with  what  seems  to  be  the 
general  practice,  to  offer  in  the  bill  to 
give  a  proper  indemnity  under  the 
direction  of  the  court.  Such  was  the 
opinion  of  the  court  in  Exchange 
Bank  v.  Morrall,  16  W.  Va.  546,  where, 
however,  the  question  was  left  un- 
decided. 

In  Virginia  Bank  v.  Ward,  6  Munf. 
(Va.)  166,  there  does  not  appear  to 
have  been  any  offer  of  indemnity  in 
the  bill;  nor  in  Farmers'  Bank  v. 
Reynolds,  4  Rand.  (Va.)  1S6. 

In  East  India  Co.  v.  Boddam,  g  Ves. 
Jr.  464,  which  was  a  bill  setting  up  a 
lost  bond,  it  appears  that  the  plaintiff 
offered  in  his  bill  such  indemnity  as 
the  court  might  direct.  So  in  Tercese 
V.  Geray,  Finch  301,  and  Mossop  v. 
Eadon,  16  Ves.  Jr.  430. 

Bill  for  Relief  against  Forfeiture. — 
Where  a  party  seeks  the  aid  of  the 
court  against  a  forfeiture  which  grows 
out  of  the  nonpayment  of  money 
within  a  fixed  time,  he  must  show 
that  he  has  since  tendered  payment  of 
the  amount  with  interest;  and  if  the 
tender  was  not  accepted,  he  must 
aver  in  his  bill  that  he  is  now  ready 


which  he  seeks  just  and  equitable 
to  the  suit.* 

and  willing  to  pay  the  money.  Beecher 
V.  Beecher,  43  Conn.  557,  where, 
however,  the  plaintiff  was  allowed  to 
amend  the  defect. 

Bill  to  Set  Aside  Tax  Sale. — In  Gage  v. 
Pumpelly,  115  U.  S.  454,  originally  a 
proceeding  in  equity  in  the  U.  S. 
Circuit  Court  to  set  aside  a  tax  sale 
in  Illinois  as  illegal,  it  was  held  that 
the  plaintiff  should  offer  to  reimburse 
to  the  purchaser  all  taxes  paid  by 
the  latter,  both  those  for  which  the 
property  might  have  been  legally  sold 
and  those  paid  after  the  sale. 

Formal  Suf&ciency  of  Offer. — In  a  bill 
which  seeks  the  rescission  of  a  con- 
tract on  the  ground  of  fraud,  an  offer 
in  the  bill  to  credit  the  defendant,  on 
settlement  before  the  court  of  the 
matters  embraced  in  the  contract,  with 
the  amount  received  by  the  plaintiff 
under  the  contract,  or  "to  perform 
and  abide  by  the  order  of  the  court  in 
the  premises,"  is  a  sufficient  offer  to 
do  equity.  Martin  v.  Martin,  35  Ala. 
560.  See  also  Miller  v.  Louisville, 
etc.,  R.  Co.,  83  Ala.  274;  Hartley  v. 
Matthews,  96  Ala.  224. 

Offers  in  Bills  to  Bedeem. — See  article 
Redemption. 

Offers  in  Bills  for  Specific  Performance. — 
See  article  Specific  Performance. 

Where  Offer  not  Necessary —  Where  It 
would  be  Useless. — Where  the  circum- 
stances show  that  an  offer  would  have 
been  rejected  by  the  defendant,  no 
offer  need  be  made.  Caldwell  v. 
Dulin,  22  Ga.  15,  where  the  court 
said  that  "  it  is  questionable  whether 
the  maxim,  one  must  do  equity 
before  he  asks  equity,  would  *  *  * 
require  more  of  the  complainant  than 
an  offer  to  let  a  decree  go  against  him 
should  it  turn  out  that  the  case  would 
require  a  decree  against  him."  On 
the  last  point  see  also  Sandford  v. 
Flint,  24  Mich.  26,  where,  in  com- 
menting upon  the  omission  of  an  offer 
in  a  bill,  which  was  substantially  a 
bill  to  redeem,  the  court  said  that 
"at  most  it  will  in  general  affect  the 
question  of  costs  only." 

A  Bill  to  Remove  Cloud  on  Title 
created  by  a  tax  deed,  which  alleges 
that  no  taxes  were  due  upon  which 
the  land  could  be  sold,  need  not  offer 
to  pay  any  taxes  as  a  condition  of  re- 
lief.   Gage  V.  Kaufman,  133  U.  S.  471. 

Bill  for  Account, — A  bill  in  equity 
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Relief  against  TTsury. — Thus,  in  a  bill  seeking  relief  against  a  usuri- 
ous contract,  the  plaintiff  should  offer  to  pay  the  amount  admitted 
to  be  due,  with  legal  interest.* 

Rescission  for  Fraud. — And  a  party  who  desires  to  rescind  a  contract 
on  the  ground  of  fraud  should  offer  to  return  the  thing  received, 
whether  it  be  land  or  personal  property.* 

The  Government,  like  an  individual,  when  it  comes  into  court  and 
demands  equity,  must  do  equity,  or  at  least  offer  to  do  equity.* 

11.  Jurisdictional  Averments. — The  facts  requisite  to  show  that 
the  court  has  jurisdiction  must  be  directly  averred  in  the  bill.* 

12.  Allegations  of  Fraud. — See  article  Fraud. 

13.  Allegations  in  Excuse  for  Laches. — See  article  Laches. 


upon  a  mutual  account  imports  an 
offer  on  the  part  of  the  plaintiff  to 
pay  any  balance  that  may  be  found 
due  from  him  to  the  defendant,  and 
in  modern  practice  it  is  not  necessary 
that  such  offer  shall  be  expressly 
made.  Goldthwait  v.  Day,  149  Mass. 
185;  Hyre  v.  Lambert,  37  W.  Va.  28; 
Craig  V.  Chandler,  6  Colo.  543;  Hud- 
son V.  Barrett,  i  Pars.  Eq.  Cas.  (Pa.) 
414.  See  also  Nelson  v.  Ferdinand, 
III  Mass.  300;  Barton  v.  May,  3 
Sandf.  Ch.  (N.  Y.)45o. 

BU/  to  Annul  Fraudulent  Tax 
Title.  —  In  Taylor  v.  Snyder,  Walk. 
(Mich.)  490,  a  bill  to  have  a  tax  sale 
declared  fraudulent  and  void,  it  was 
held  that  it  was  not  necessary  to 
offer  in  the  bill  to  refund  the  money 
paid  by  the  defendant  for  the  tax  title 
fraudulently  obtained  by  him. 

In  a  Bill  to  Enforce  a  Vendor's  Lien 
on  land  for  the  unpaid  purchase 
money,  it  is  not  necessary  to  aver  the 
plaintiff's  readiness  and  willingness 
to  convey  as  stipulated  in  his  bond 
for  title,  unless  the  bond  contains  a 
stipulation  that  the  purchase  money 
shall  not  be  due  and  payable  until  a 
deed  of  conveyance  is  made.  Mun- 
ford  V.  Pearce,  70  Ala.  452. 

Conditional  Decree. — In  some  cases 
where  an  offer  to  repay  money  re- 
ceived would  ordinarily  be  required 
its  absence  is  not  fatal,  and  the  object 
and  purpose  of  the  rule  may  be  satis- 
fied by  framing  the  decree  so  as  to 
impose  equitable  conditions  upon  the 
relief  granted  the  plaintiffs.  Thomas 
V.  Beals,  154  Mass.  51.  See  also 
Shuee  v.  Shuee,  100  Ind.  477. 

1,  Miller  v.  Bates,  35  Ala.  580; 
Crawford  v.  Harvey,  i  Blackf.  (Ind.) 
382;   American   Freehold    Land,   etc., 


Co.  V.  Jefferson,  69  Miss.  770;  Giveans 
V.  McMurtry,  16  N.  J.  Eq.  468;  Miller 
V.  Ford,  I  N.  J.  Eq.  358;  Ware  v. 
Thompson,  13  N.  J.  Eq.  66;  Fanning 
V.  Dunham,  5  Johns.  Ch.  (N.  Y.)  122; 
Judd  V.  Seaver,  8  Paige  (N.  Y.)  548; 
Rogers  v.  Rathbun,  i  Johns.  Ch.  (N. 
Y.)  367;  Matthews  v.  Warner,  6  Fed. 
Rep.  461;  Mason  v.  Gardiner,  4  Bro. 
C.  C.  436;  Scott  V.  Nesbitt,  2  Bro.  C.  C. 
641,  note.  See  also  McDaniels  v.  Bar- 
num,  5  Vt.  279;  Hudnit  v.  Nash,  16 
N.  J.  Eq.  550.  Compare  Chester  v. 
Apperson,  4  Heisk.  (Tenn.)  653. 

But  in  Long  v,  McGregor,  65  Miss. 
70,  it  was  held  unnecessary  for  the 
plaintiff  to  offer  to  pay  legal  interest 
in  order  to  obtain  relief  from  usurious 
interest,  there  being  other  circum- 
stances justifying  a  resort  to  equity. 

SuflBciency  of  Oflfer. — A  statement  that 
"  the  plaintiff  hereby  offers  to  pay  the 
real  advance  and  lawful  interest  "  is  a 
substantial  compliance  with  the  rule. 
Miller  v.  Bates,  35  Ala.  580;  Mobile 
Branch    Bank  v.  Strother,  15  Ala.  60. 

2.  Murphy  v.  McVicker,  4  McLean 
(U.  S.)  252;  Des  Moines,  etc.,  R.  Co. 
V.  Alley,  16  Fed.  Rep.  732. 

3.  U.  S.  V.  White,  17  Fed.  Rep.  565. 
In  that  case  it  was   held  that  where 

the  United  States  files  a  bill  to  set 
aside  a  patent  for  land,  on  the  ground 
that  it  was  obtained  upon  false  testi- 
mony, it  should  at  least  offer  to  return 
the  purchase  money  paid  by  the  pat- 
entee for  the  land. 

But  it  is  not  necessary  to  offer  tore- 
fund  the  moneys  furnished  by  the  de- 
fendant to  his  agents,  in  order  to  se- 
cure such  patents.  U.  S.  v.  Trini- 
dad Coal,  etc.,  Co.,  137  U.  S.  160. 

4.  Griswold  v.  Mather,  5  Conn.  435. 
See  article  Jurisdiction. 
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Signature  of  CoTinsel.  BILLS  IN  EQUITY.       As  a  General  Eequisite. 

V.  Signature  of  Counsel— 1.  As  a  General  Requisite.  —  Every 
bill,  whether  original  or  not,  or  whatever  may  be  its  species,  must, 
according  to  the  general  practice,  be  signed  by  counsel.* 

2.  How  Made.  —  Where  a  rule  of  court  requires  that  the  bill 
"shall  contain  the  signature  of  counsel  annexed  to  it,"  an  indorse- 
ment  of  his  name  on  the  back  of  it  has  been  held  suf^cient.* 


1.  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
312;  Story  Eq.  Pleading,  §  47;  Par- 
tridges. Jackson,  2  Edw.  Ch.  (N.  Y.) 
520;  Carey  z/.  Hatch, 2  Edw.  Ch.  (N.Y.) 
190;  Davis  V.  Davis,  19  N.  J.  Eq.  180; 
Hampton  v.  Coddington,  28  N.  J.  Eq. 
557;  Everhart  v.  Everhart,  3  Luz.  L. 
Reg.  (Pa.)  55;    French  v.  Dear,  5  Ves. 

Jr-  547- 

This  practice  is  said  to  have  com- 
menced in  the  time  of  Sir  Thomas 
More,  in  consequence  of  an  order 
made  by  him.     Cooper  Eq.  PI.  18. 

United  States  Equity  Rule  24  pro- 
vides that  "every  bill  shall  contain 
the  signature  of  counsel  annexed  to 
it,  which  shall  be  considered  as  an 
affirmation  on  his  part  that,  upon  the 
instructions  given  to  him,  and  the  case 
laid  before  him,  there  is  good  ground 
for  the  suit  in  the  manner  in  which  it 
is  framed." 

Exceptions — Signature  by  Plaintiff. — 
Where  the  plaintiff  sues  in  person  it 
seems  doubtful  if  the  bill  need  be 
signed  by  counsel,  the  signature  of 
the  party  himself  being  probably  suffi- 
cient.    See  Hoffman  Ch.  Pr.  97. 

In  Chapman  v.  Banker,  etc..  Pub- 
lishing Co.,  128  Mass.  478;  Taunton  v. 
Taylor,  116  Mass.  255;  and  Carleton  v. 
Rugg,  149  Mass.  550,  a  bill  signed 
only  by  the  plaintiff  was  treated. as 
sufficient;  as  was,  in  Burns  v.  Lynde,  6 
Allen  (Mass.)  305,  a  bill  signed  by  an 
attorney  in  fact. 

United  States  Rev.  Stat. ,  §  747,  pro- 
vides that  "in  all  the  courts  of  the 
United  States  the  parties  may  plead 
and  manage  their  own  causes  person- 
ally, or  by  the  assistance  of  such 
counsel  or  attorneys  at  law  as,  by  the 
rules  of  the  said  courts  respectively, 
are  permitted  to  manage  and  con- 
duct causes  therein;"  and  it  is  said 
that  this  would  probably  dispense 
■with  the  signature  of  counsel  where 
the  plaintiff  sues  in  person,  i  Foster 
Fed.  Pr.  (2d  ed.),  §  86. 

Sufficiency  of  Signature. — A  bill  law- 
fully brought  in  the  name  of  a  city 
may  properly  be  signed  by  the  mayor. 
Taunton  v.  Taylor,  116  Mass.  255. 


In  Johnson  v.  Johnson,  Walk. 
(Mich.) 309,  a  signature  to  the  affidavit 
verifying  a  petition  was  held  a  suffi- 
cient signature  to  the  petition. 

But  a  bill  brought  by  ten  persons 
named  therein  as  plaintiffs,  and 
signed  by  only  two  of  them,  without 
any  signature  either  of  themselves  or 
of  counsel  in  behalf  of  the  others, 
was  held  to  be  the  bill  of  those  two 
only.  Chapman  v.  Banker,  etc.,  Pub- 
lishing Co.,  128  Mass.  478. 

Plaintiff's  Signature,  when  Unneces- 
sary.— The  bill  need  not  be  signed  by 
the  plaintiff  if  it  is  signed  by  counsel. 
Hatch  V.  Eustaphieve,  Clarke  Ch. 
(N.  Y.)  63.  See  also  Stadler  v.  Hertz, 
13  Lea  (Tenn.)  315;  Swan  v.  Newman, 
3  Head  (Tenn.)  289. 

And  a  bill  in  the  name  of  an  incor- 
porated city,  signed  by  counsel,  need 
not  have  the  corporate  seal  annexed. 
Moundsville  v.  Ohio  R.  Co.,  37  W. 
Va.  92;  George's  Creek  Coal,  etc.,  Co. 
V.  Detmold,  i  Md.  Ch.  371. 

Counsel  or  Solicitor. — In  the  courts  of 
this  country,  both  federal  and  state, 
there  is  usually  no  substantial  dis- 
tinction between  counsel  and  solici- 
tors; and  a  bill  signed  by  a  person 
regularly  admitted  to  practise  in  the 
court  is  sufficient.  Stinson  v.  Hil- 
drup,  8  Biss.  (U.  S.)  376;  Eveland  v. 
Stephenson,  45  Mich.  394;  Henry  v. 
Gregory,  29  Mich.  68. 

As  Solicitor. — The  lawyer  who  signs 
pleadings  in  chancery  usually  desig- 
nates himself  as  solicitor.  Stinson 
V.  Hildrup,  8  Biss.  (U.  S.)  376;  i 
Daniell  Ch.  Pr.  (6th  Am.ed.)  312,  note 
I,  citing  I  Hicks'  Man.  Ch.  Pr.  46. 

In  Stinson  v.  Hildrup,  8  Biss.  (U. 
S.)  376,  Drummond,  J.,  said  that  it 
might  be  a  matter  of  grave  doubt 
whether,  in  point  of  fact,  the  true  con- 
struction of  United  States  Equity 
Rule  24,  "  if  a  counsellor  of  the  court 
did  actually  append  his  signature  to 
the  bill,  would  require  him  to  describe 
himself  in  any  other  way  than  what 
might  be  inferred  from  the  mere  sig- 
nature itself." 

2.   Dwight  V.  Humphreys,  3  McLean 
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But  a  bill  is  not  "signed  by  counsel"  where  his  name  is  under- 
written thereto  by  another  person,*  although  a  signature  in  the 
firm  name  by  one  of  two  counsellors  who  are  in  partnership  is 
sufficient.* 

3.  Effect  of  Omission — Plaintiff 'sEemedy. — The  omission  of  a  signa- 
ture cannot  be  remedied  after  the  bill  has  been  filed,  except  under 
an  order  of  the  court.^  But  the  court  will,  in  a  proper  case,  grant 
leave  to  amend,*  even  after  a  motion  to  strike  the  bill  from  the 
files  on  account  of  the  defect* 

Defendant's  Eemedy. — The  omission  of  signature  of  counsel  is  a 
ground  for  demurrer,®  and  may  also  be  taken  advantage  of  by 
motion  to  strike  the  bill  from  the  files,'  and  the  court  may  of  its 
own  motion  order  the  bill  to  be  taken  off  the  file.* 

VI.  Affidavit  to  Bill. — See  article  Verification. 

VII.  Authority  to  File  the  Bill— As  a  General  Requisite. — A  suit 
cannot  be  regularly  instituted  on  behalf  of  a  party  without  his  au- 
thority ;  ®  and  this  rule  applies  as  well  to  cases  where  the  party 


(U.  S.)  104,  under  United  States  Equity 
Rule  24.  See  also  Litton  v.  Armstead, 
9  Baxt.  (Tenn.)  514,  where  it  was  rec- 
ommended as  the  better  practice  for 
the  counsel  to  sign  his  name  upon  the 
face  of  the  bill.  But,  the  name  of 
counsel  appearing  in  the  form  of  a 
signature  on  the  back  of  the  bill,  the 
court  held  that  the  bill  should  not 
have  been  dismissed  for  the  irregular- 
ity, "which  could  easily  have  been 
cured  by  signing,  under  the  direction 
of  the  court." 

1.  Davis  V.  Davis,  19  N.  J.  Eq.  180, 
where  the  court  said  that  "whether 
the  name  of  this  counsel  was  so  signed 
to  this  bill,  with  his  assent  or  not,  is 
immaterial." 

A  Printed  Signature  of  counsel  was 
held  insufficient  in  Eveland  v.  Stephen- 
son, 45  Mich.  394. 

Signature  of  Attorney-General. — Where 
a  bill  in  chancery  to  annul  a  patent  to 
land  was  filed  in  the  name  of  the 
United  States,  having  the  signature  of 
the  attorney-general  of  the  United 
States  subscribed  by  his  authority, 
the  court  is  authorized  to  entertain  the 
bill.  U.  S.  V.  Mullan,  10  Fed.  Rep. 
785;  Bookwalter  v.  Clark,  10  Fed. 
Rep.  793. 

2.  Hampton  f.  Coddington,  28  N.J. 
Eq.  557- 

3.  Partridge  v.  Jackson,  2  Edw.  Ch. 
(N.  Y.)  520,  where  a  bill  signed  by 
counsel  while  it  was  on  the  files  was 
ordered  to  be  stricken  off. 

4.  Carey  v.  Hatch,  2  Edw.  Ch.  (N. 
Y.)  191,  where  the  solicitor  stated  that 


counsel  was  retained,  who  perused 
the  bill,  and  that  the  solicitor  went  to 
counsel's  office  to  get  his  signature, 
but  did  not  find  him.  Sill  v.  Ketchum, 
Harr.  (Mich.)  423;  Dwight  v.  Hum- 
phreys, 3  McLean  (U.  S.)  104;  Kirkley 
V.  Burton,  5  Madd.  231. 

5.  Carey  v.  Hatch,  2  Edw.  Ch.  (N. 
Y.)  190,  cited  in  the  preceding  note. 

6.  Cooper  Eq.  PI.  18;  Daniell  Ch. 
Pr.  (6th  Am.  ed.)  312;  Kirkley  z/.  Bur- 
ton, 5  Madd.  378;  Dwight  v.  Hum- 
phreys, 3  McLean  (U.  S.)  104.  See  also 
Wright  V.  Wright,  8  N.  J.  Eq.  143; 
Sill  V.  Ketchum,  Harr.  (Mich.)  423. 
Contra,  Gove  v.  Pettis,  4  Sandf.  Ch. 
(N.  Y.)403;  Everhart  v.  Everhart,  3 
Luz.  L.  Reg.  (Pa.)  55. 

7.  Gove  V.  Pettis,  4  Sandf.  Ch.  (N. 
Y.)  403;  Partridge  v.  Jackson,  2  Edw. 
Ch.  (N.  Y.)  520;  Eveland  v.  Stephen- 
son, 45  Mich.  394;  Dillon  v.  Francis, 
Dick.  68;  French  v.  Dear,  5  Ves.  Jr. 
547. 

8.  French  v.  Dear,  5  Ves.  Jr.  547. 

9.  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
306,  307;  Frye  v.  Calhoun  County,  14 
111.  132;  Kankakee  v.  Kankakee,  etc., 
R.  Co.,  115  111.  88. 

Bill  by  United  States. — In  a  bill  on 
behalf  of  the  United  States  to  set 
aside  a  patent  for  land,  "  it  is  essential 
*  *  *  that,  without  special  regard  to 
form,  but  in  some  way  which  the  court 
can  recognize,  it  should  appear  that 
the  attorney-general  has  i>rought  it 
himself,  or  given  such  order  for  its 
institution  as  will  make  him  officially 
responsible  for  it,  and   show  his  con- 
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sues  as  a  coplaintiff*  or  as  a  next  friend,*  as  to  cases  where  he 
sues  alone,  and  even  to  cases  where  his  name  is  merely  made  use 
o\  pro  forma. ^ 

By  Parol. — In  this  country  a  warrant  of  attorney  is  not  usually 
required,  but  authority  may  be  conferred  by  parol.* 

Presumption  of  Authority. — If  an  attorney  brings  a  suit  in  the  name 
of  another,  the  legal  presumption  is  that  he  has  been  retained  for 
the  purpose  ;  *  and  it  is  only  when  his  right  to  represent  the  plain- 
tiff is  questioned,  and  the  presumption  that  he  has  been  employed 
is  rebutted,  that  he  will  be  called  upon  to  produce  proof  of  his 
authority.® 

Eemedy  where  Suit  Unauthorized. — But  in  such  a  case,  if  he  fails  to 
show  any  authority  to  institute  the  suit,  it  will  be  summarily  dis- 
missed by  the  court  upon  motion  of  the  defendant,''  or,  upon  mo- 


trol  of  the  cause."  Per  Justice  Miller 
in  U.  S.  V.  Trockmorton,  gS  U.  S.  6i, 
where  it  was  held  that  a  bill  "by  W. 
V.  D.,  the  United  States  attorney  for 
that  district,  on  behalf  of  the  United 
States,"  did  not  sufficiently  indicate 
that  it  had  received  the  sanction  of 
the  attorney-general  or  was  brought 
by  his  direction.  See  Bookwalter  v. 
Clark,  ID  Fed.  Rep.  793;  and  U.S.  v. 
Mullan,  10  Fed.  Rep.  7S5,  where  the 
authority  of  the  attorney-general  suffi- 
ciently appeared  within  the  principle 
above  stated. 

In  U.S.  V.  Union  Pac.  R.Co.,98U.  S. 
569,  a  special  act  of  congress  was  de- 
clared constitutional  which  instructed 
the  attorney-general  to  bring  a  bill  in 
equity  in  the  name  of  the  United 
States,  to  secure  relief  in  its  behalf 
against  stockholders  of  a  corporation 
created  by  the  government. 

The  Governor  of  a  State  may  authorize 
an  attorney  to  bring  an  action  in  its 
name.  Texas  v.  White,  7  Wall.  (U. 
S.)  700. 

The  Board  of  Health  of  a  City  may,  in 
Massachusetts,  bring  a  bill  in  equity  in 
the  name  of  a  city  (which  may  prop- 
erly be  signed  by  the  mayor)  to  re- 
strain the  exercise  of  an  offensive  trade 
or  employment  which  it  has  prohib- 
ited.    Taunton  v.   Taylor,  116   Mass. 

255- 

Bill  by  Town. — In  Illinois  there  is  no 
officer  or  board  representing  the  cor- 
porate authority  of  the  town,  and  a 
suit  cannot  be  lawfully  instituted  in 
its  name  without  the  authority  of  the 
electors,  given  at  a  town  meeting. 
Kankakee  v.  Kankakee,  etc.,  R.  Co., 
115  111.  88. 

1.   Daniell    Ch.    Pr.    (6th    Am.    ed.) 


307.     See    also   Bank   Com'rs  v.  Buf- 
falo Bank,  6  Paige  (N.  Y.)497. 

2.  Daniell  Ch.  Pr.  (2d  Am.  ed.) 
353;  Ward  V.  Ward,  6  Beav.  254. 

3.  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
307;  Wilson  V.  Wilson,  i  J.  &  W.  437. 
See  also  Mulford  v.  Allen,  2  N.  J.  Eq. 
288.  Compare  Hargraves  v.  Lewis,  6 
Ga.  207,  7  Ga.  no. 

4.  Frye  v.  Calhoun  County,  14  111. 
132.  See  also  Osborn  v.  U.  S.  Bank, 
9  Wheat.  (U.  S.)  738. 

5.  American  Ins.  Co.  v.  Oakley,  9 
Paige  (N.  Y.)  497;  Frye  v.  Calhoun 
County,  14  111.  132:  African  Methodist 
Bethel  Church  v.  Carmack,  2  Md.  Ch. 
143;  George's  Creek  Coal,  etc.,  Co.  v. 
Detmold,  i  Md.  Ch.  371;  Pope  v. 
Leonard,  115  Mass.  286. 

Attorney  in  Fact. — Where  a  bill  is 
signed  by  an  attorney  in  fact,  it  need 
not  contain  an  allegation  that  the  per- 
son assuming  to  act  as  such  attorney 
is  such  in  reality.  Burns  v.  Lynde,  6 
Allen  (Mass.)  305. 

6.  Bank  Com'rs  v.  Buffalo  Bank,  6 
Paige  (N.  Y.)  497;  Frye  v.  Calhoun 
County,   14  111.  132. 

7.  Kankakee  v.  Kankakee,  etc.,  R. 
Co.,  115  111.  88,  holding  also  that  the 
court  will  dismiss  the  bill  upon  its  own 
motion  when  its  attention  is  called  to 
the  want  of  authority.  Frye  v.  Cal- 
houn County,  14  111.  132.  In  that  case 
a  judgment  creditor's  bill  was  filed  by 
a  solicitor  without  any  express  or  im- 
plied authority  from  any  of  the  judg- 
ment creditors  named  as  plaintiffs  in 
the  bill,  and  it  was  held  that  the  sub- 
sequent approval  by  some  of  the  judg- 
ment creditors  could  not  prevent  a 
dismissal  for  the  want  of  authority 
originally.   It  appears  from  the  opinion 
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BILLS  IN  EQUITY. 


Filing  Bill. 


tion  of  the  plaintiff,  it  will  be  taken  from  the  file  *  or  dismissed  ;  * 
and  the  solicitor  may  be  ordered  to  pay  to  the  defendant  his 
costs  of  the  suit,  and  to  pay  the  plaintiff's  costs  of  the  applica- 
tion and  his  incidental  expenses  as  between  solicitor  and  client.' 
VIII.  Filing  Bill. — In  equity  the  filing  of  the  bill  in  the  clerk's 
office  is  usually  regarded  as  the  commencement  of  the  suit.* 


of  the  court  that  an  unauthorized  suit 
cannot  be  validated  by  ratification  so  as 
to  preclude  objection  by  the  defendant. 

1.  Daniell  Ch.  Pr.  (5th  Am.  ed.)  307, 
«V/«^Jerdein  v.  Bright,  10  W.  R.  380; 
Palmer  v.  Walesby,  L.  R.,  3  Ch.  732; 
Davies  z/.  Davies,  18  L.  T.,  N.  S.  70. 

2.  Daniell  Ch.  Pr.  (6th  Am.  ed.)  307; 
Wright  V.  Castle,  3  Meriv.  12;  Allen 
V.  Bone,  4  Beav.  493;  Crossley  v. 
Crowther,  g  Hare  384;  Atkinson  v. 
Abbott,  3  Drew.  251. 

Stay  of  Proceedings. — In  Nurse  v. 
Durnford,  13  Ch.  Div.  764,  Sir  George 
Jessel,  M.  R.,  adopted  the  practice  of 
the  common-law  courts  as  laid  down  in 
Reynolds  z/.  Howell,  L.  R.,  8  Q.  B.  398, 
and  ordered  a  stay  of  proceedings  in 
the  suit. 

Plaintiff  made  a  Defendant. — Where  a 
coadministrator  was  made  a  party 
plaintiff  without  his  consent,  the  court, 
upon  his  motion,  struck  his  name  out 
of  the  bill  as  a  plaintiff  and  granted 
leave  to  insert  his  name  as  a  defend- 
ant,where  it  was  shown  that  he  desired 
to  litigate  a  claim  adversely  to  the 
prayer  of  the  bill.  Mulford  v.  Allen,  2 
N.  J.  Eq.  2S8. 

3.  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
308;  Wright  V.  Castle,  3  Meriv.  12; 
Palmer  v.  Walesby,  L.  R.,  3  Ch.  732; 
Allen  V.  Bone,  4  Beav.  493.  See  also 
Wade  V.  Stanley,  i  J.  &  W.  654. 

In  American  Ins.  Co.  v.  Oakley,  9 
Paige  (N.  Y.)  497,  it  was  said  that 
where  the  adverse  party  has  acquired 
rights  or  has  been  subjected  to  costs 
by  proceedings  in  the  name  of  a  party 
who  afterwards  denies  the  authority 
of  the  attorney  or  solicitor  who  has 
thus  proceeded,  the  courts  are  in  the 
habit  of  permitting  the  proceedings  to 
stand  if  the  solicitor  or  attorney  is 
a  responsible  man,  and  leaving  the 
party  injured  to  seek  his  redress 
against  the  solicitor. 

The  rule  requiring  a  solicitor  to 
pay  costs  for  making  use  of  a  party's 
name  without  consent  cannot  apply 
where  he  has  used  the  names  of  sev- 
eral executors  or  administrators  upon  a 


retainer  by  one  of  them  for  that  pur- 
pose. Mulford  V.  Allen,  2  N.  J.  Eq. 
2S8. 

Motion  by  One  of  Several  Plaintiffs. — 
But  where  one  or  more  of  several 
plaintiffs  desire  to  withdraw  from  the 
suit,  they  should  move  that  their 
names  may  be  struck  out  of  the  bill, 
and  that  the  unauthorized  solicitor 
may  be  ordered  to  pay  their  costs  of 
the  suit  and  the  costs  of  the  applica- 
tion. Daniell  Ch.  Pr.  (6th  Am.  ed.) 
308;  Tabbernor  v.  Tabbernor,  2  Keen 
679.  See  also  Duckett  v.  Gover,  25  W. 
R.  554- 

One  of  several  plaintiffs  whose  in- 
terests are  severable  cannot  have  the 
entire  proceedings  dismissed.  Green 
V.  Fagan,  15  Ala.  335. 

Requisites  of  Motion. — The  motion 
should  be  promptly  made  upon  affidavit 
of  the  plaintiff  and  notice  to  the  solic- 
itor and  to  other  parties  in  the  cause. 
Daniell  Ch.  Pr.  (2d  Am.  ed.)  353,  354. 

4.  McLin  v.  McNamara,  2  Dev.  &  B. 
Eq.  (N.  Car.)  82;  Aston  v.  Galloway, 
3  Ired.  Eq.  (N.  Car.)  126;  Clark  v. 
Slayton,  63  N.  H.  402;  Sheridan  v. 
Cameron,  65  Mich.  680;  Collins  v. 
North  British,  etc.,  Ins.  Co.,  91  Tenn. 
432;  Montgomery  v.  Buck,  6  Humph. 
(Tenn.)  416;  Code  of  Alabama,  tj  3420. 
See  also  Fitch  v.  Smith,  10  Paige  (N. 
Y.)  11;  Webb  V.  Pell,  i  Paige  (N.  Y.) 
564;  Saxton  V.  Stowell,  11  Paige  (N.  Y.) 
526;  United  States  Equity  Rule  11; 
Sterrick  v.  Pugsley,  i  Flip.  (U.  S.)  350. 

Injunction  Bills. — As  to  the  applica- 
tion of  the  rule  in  injunction  bills  see 
Crowell  V.  Botsford,  16  N.  J.  Eq.  458; 
Howez/.  Willard,  40  Vt.  655;  Stinsonz/. 
Bacon,  9  N.  J.  Eq.  144. 

Sufficiency  of  Filing. — Where  a  deputy 
clerk  of  the  chancery  court  requested 
a  private  person  to  receive  bills  and 
file  them  in  the  absence  of  the  deputy, 
it  was  held  that  bills  received  and 
placed  in  the  office  with  the  date  of  re- 
ception indorsed  thereon  were  suflS- 
ciently  filed,  and  should  be  so  indorsed 
by  the  clerk.  Montgomery  v.  Buck,  6 
Humph.  (Tenn.) 416. 
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See  DISCOVERY. 


BILLS   OF  EXCEPTIONS. 

By  William   P.  Aiken. 

See  also  EXCEPTIONS  AND  OBJECTIONS. 

I.  Definition,  378. 
II.  Statutory  Origin— In  What  Cases  Allowed,  378. 

1.  Generally,  378. 

2.  Extent  of  the  Statute,  378. 

3.  In  Criminal  Cases,  379. 

4.  Special  Statutory  Proceedings,  380. 

5.  Courts  of  Inferior  Jurisdiction,  380. 

6.  Quasi-judicial  Tribunals,  380. 

7.  In  Chancery,  381. 

8.  Where  Made  Applicable,  382. 

9.  Scope  of  Bill  in  Actions  at  Law,  382. 

a.  Generally,  382, 

^.  In  Cases  Tried  without  a  Jury,  382. 

c.  Before  Referee,  382. 

d.  hiterlocutory  Decisions,  383. 

e.  Questions  of  Law  Only,  383. 
TO.  On  Appeals  from  Orders,  383. 

III.  Substituted  Remedies,  384. 

IV.  Number  of  Bills  Required,  385- 

V.  Where  Bill  Required— Exclusiveness  of  Remedy,  387. 

1.  General  Rule,  2,^7. 

2.  Stipulations,  389. 

3.  Evidence,  390. 

4.  Motions  Generally,  392. 

5.  Affidavits.  396. 

6.  Rulings,  399. 

7.  Motiott  for  New  Trial,  400. 

8.  Motion  to  Dismiss,  \oo. 

9.  Motions  Affecting  Pleadings,  400. 

10.  Instructions,  402. 

11.  Other  Instances,  ^02,. 

VI.  Where  Bill  is  not  Required,  404. 

1.  Generally,  404. 

2.  Pleadings,  406. 

3.  Judgments,  407. 

4.  Motions,  408. 

$.  Other  Instances,  408. 
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VII.  What  the  Bill  must  Show— Sufficiency,  409. 

1.  In  General,  409. 

2.  Objections,  411. 

3.  Rulings,  41 2. 

4.  Exceptions,  412, 

5.  The  Facts,  df\^. 

6.  Unnecessary  Matters,  416. 

7.  The  Evidence,  \\Z. 

a.  In  General,  418. 
^.  ^//  //;(?  Evidence,  420. 
^.  Certification  as  to  All  the  Evidence,  423. 
(i)   Generally,  423. 

(2)  Forvi  of  Certificate,  424. 

(3)  By  Keciials,\2^. 

8.  Evidence  Rejected  over  Objection,  427. 

a.   Generally,  427. 
^.   Questions,  429. 

9.  Admission  of  Evidence  over  Objection,  429. 

10.  Incorporation  of  Documentary  Evidence  by  Reference,  430. 

a.  y?/  Common  Law,  430. 
(5.   Under  Modern  Practice,  430. 
f.  Skeleton  Bill,  431. 
</.  Idetitification  Required,  432. 
^.   77/^  Record,  435. 
y.  Stenographic  Bill,  436. 
(i)  Generally,  436. 

(2)  Incorporation  of  Reporter's  Notes,  436. 
^.  Narration  of  the  Evidence,  439. 

11.  7>^(?  Charge,  440. 

rt.  Instructions  Given,  440. 
^.  Instructions  Refused,  441. 

VIII.  Settlement  of  the  Bill,  441. 

1.  ^  Whom  Prepared,  441. 

2.  i5?y  Whom  Settled,  442. 

3.  Request  for  Allowance,  442. 

4.  Submission  to  Adverse  Party,  442. 

5.  Notice  of  Settlement,  444, 

6.  {7/^(?«  Whom  Service  must  be  Made,  444. 

(Z.  Generally,  444. 

^.  Several  Appellees,  445. 

f .  Refusal  of  Settlement  for  Lack  of  Service,  445. 

7.  Proof  of  Service,  446. 

8.  ff'^f?  must  Determine  Contents,  446. 

a.  Generally,  446. 

^,  Examination  of  Trial  Judge,  447, 
<:.  Proposals  of  Correctiofis,  448. 
^.  Disagreement  of  Parties,  448. 
^.  Practice  on  Settlement,  449. 
y.    Where  Order  Refusing  Settlement  Appealable,  449. 

9.  Resettlement,  450. 

IX.  Authentication,  451- 


1.  /«  General,  451. 

2.  Signature,  451. 
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3.  By  Whom  Signed,  452, 

Q.   Trial  Judge,  452. 

b.  Referee,  453. 

c.  Several  Judges,  453. 

d.  Special  Judge,  454. 

e.  After  Death  or  Resignation  of  Trial  Judge,  455. 
f.  Ex  judge,  456. 

4.  Where  Signed,  456. 

5.  H(yw  Shown,  457. 

6.  Sealing,  457. 

7.  Certif  cation,  458. 

a.  By  Judge,  458. 
^.  Z?/  (T/^r/t,  459. 

X.  Time  foe  Settlement  and  Signature,  459. 

1.  In  General,  459. 

2.  Construction  of  Statutes,  461. 

3.  i*?/^/^  of  Court,  462. 

4.  After  Appeal  Taken,  462. 

5.  ^/  the  Trial,  462. 

6.  After  the  Trial,  463. 

«.  Generally,  463. 

^.  Nunc  pro  Tunc,  464. 

7.  During  Term,  465. 

8.  Extension  by  Motion,  467. 

9.  Signature  after  Tertn,  468. 

a.  Order  Extending  Time,  468. 
(^.  i/y  Consent,  469. 

^.    When  the  Order  must  be  Made,  469. 
^.  Requisites  of  Application,  470. 
^.  Based  on  Consent,  470. 
y.  Effect  of  the  Order,  i^j  i . 
^.  Eur t her  Order,  471. 
^.  Definition  of  Titne  in  the  Order,  472. 
/.  Order  Unappealable,  473. 

y.  Signature  under  Extraordinary  Circumstances,  473. 
^.  Neglect  of  Judge,  474. 
10.    What  Record  must  Show,  474. 
a.  Generally,  474. 
^.  Z^a/)?  tf/  Presentation,  476. 
£•.   Waiver  of  Time,  476. 

XL  Filing  the  Bill,  476. 

1.  Generally,  476. 

2.  Where  Filed,  479. 

3.  ^_j'  Whom,  479. 

4.  When  to  be  Filed,  479. 

5.  Extension  of  Time,  ^2il. 

a.  Generally,  \Zi. 

b.  What  Time  Fixed,  483. 

c.  By  Consent,  483. 

</.  Notice  of  Motion,  484, 

6.  Notice  of  Filing,  484. 

7.  Official  Default,  484. 

8.  //ic»w  Filing  Sho^un,  485. 

rt.  Generally,  485. 

<^.    When  Filed  in  Vacation,  485. 
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XII.  CoNsriTUTiNG  Part  of  the  Recoed,  487- 
XIII.  Remedy  for  Refusal  to  Settle  and  Sign,  488. 

1.  Dtity  of  Trial  Jttdge,  488. 

2.  Appropriate  Retnedy  for  Refusal — Mandamus,  489. 

a.  Generally,  489. 

b.  Form  of  the  Writ,  490. 
;,                                                    c.  Scope  of  the  Writ,  490. 

^  (i)  Generally,  490. 

\  (2)  When  Judge  Tvill  be  Compelled  to  Act,  ^()\. 

d.  Requisites  of  Petition.  492. 
J.  (0  Generally,  4.()2. 

\  (2)  What  should  be  Set  Out,  492. 

\  e.  Return  to  Alternative  Writ,  493. 

3.  Petition  to  Establish  Exceptions,  493. 
V  a.  Generally,  \()i. 

b.  Scope  of  Remedy,  494. 

c.  Requisites  of  Petition,  495. 

d.  Notice  Required,  496. 

e.  Within  Jurisdiction  of  Full  Bench  Only,  496. 
/.  Substantial  Proof  Only  Requisite,  496. 

4.  Signature  by  Bystanders,  497. 

a.  Generally,  497. 
1  b.    Where  Cotnpetent,  497. 

c.    What  Certificate  must  Show,  498. 
^  5.  Remedy  7vhere  Bill  is  Irregular,  498. 

a.  Generally — Motion  to  Strike  out,  498, 

b.  Where  Motion  made,  499. 

c.  Requisites  of  Motion,  499. 

d.  Motion  to  Remit,  50x3. 

;  XIV.  Alterations  and  Amendments,  io\, 

f.  I.  Alterations,  501. 

S-i  2,  Mutilations,  501. 

'^  3.  Amendments,  502. 

'*  a.    Where  Made,  502. 

''  d.  /«  the  Trial  Court,  503. 

(i)  ^/  Trial  Terfn,  503. 

(2)  After  Expiration  of  Term,  505. 

(3)  Based  on  Memoranda,  ^o^. 

XV.  Form  and  Construction,  506. 

1.  Form,  506. 

a.  Substantial  Compliance  with  Statute,  506. 

b.  Statutes  Remedial,  508.  • 

2.  Construction  and  Effect,  509. 

a.  Against  Appellant ,  509. 
<5.    rr/4^^  ^z7/  Omitted,  511. 
^.  Omissions  in  the  Bill,  ^12. 
''  3.    Verity  of  the  Bill,  $12,. 

a.  Generally,  513. 
(J.  Conflict  in  Record,  514, 

4.  Waiver  of  Bill  by  Motion  for  New  Trial,  i)i6. 

5,  Stay  of  Proceedings,  516. 

rf4j  /^  M<?  substituted  proceedings  by  Case  Made  and  Statement  of  Facts,  see 
articles  C^^^"  MADE  ;   ST  A  TEMENT  OF  FACTS. 
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BILLS  OF  EXCEPTIONS. 


Statutory  Origin. 


1.  Definition. — A  bill  of  exceptions  is  a  formal  statement  in 
writing  of  exceptions  taken  by  a  party  on  the  trial  to  a  ruling,  de- 
cision, charge,  or  opinion  of  the  trial  judge,  setting  out  the  pro- 
ceedings on  the  trial,  the  acts  of  the  trial  judge  alleged  to  be 
erroneous,  the  objections  and  exceptions  taken  thereto,  together 
with  the  grounds  therefor,  and  authenticated  by  the  trial  judge 
according  to  law.* 

II.  Statutory  Origin— In  What  Cases  Allowed— 1.  Generally. 
— Prior  to  the  statute  of  Westminster  (13  Ed.  I.,  c.  31),*  the 
only  errors  reviewable  at  common  law  on  a  writ  of  error  were  those 
apparent  on  the  face  of  the  record  proper.^  The  record  proper 
consisted  of  the  pleadings,  process,  verdict,  and  judgment.*  Ex- 
ceptions to  rulings  of  the  court  during  the  progress  of  the  trial 
were  not  brought  up,'  as  the  oral  or  parol  matters  on  which  they 
were  based  were  not  incorporated  in  the  record.® 

2.  Extent  of  the  Statute. — The  bill  of  exceptions  being,  accord- 


1.  I  Burrill  Law  Diet.  p.  205;  Galvin 
V.  State,  56  Ind.  56;  Farnsworth  v. 
Coquillard,  22  Ind.  453;  Matlock  v. 
Todd,  19  Ind.  130;  Gallaher  v.  State, 
17  Fla.  379;  Hanna  v.  Maas,  122  U.  S. 
26;  More  V.  Del  Valle,  28  Cal.  170; 
Wetherbee  v.  Carroll,  33  Cal.  549;  Roo- 
ney  v.  Tong,  4  Mont.  596;  Vicksburg, 
etc.,    R.    Co.    V,    Ragsdale,    51    Miss. 

447- 

"  The  bill  of  exceptions  is  a  simple 
history  of  the  case  as  tried,  and  should 
contain  nothing  more  or  less  than 
the  facts  as  they  appeared  to  the  court 
and  jury  from  the  commencement  of 
the  trial  until  the  final  judgment  by 
the  court."  Gallaher  v.  State,  17  Fla. 
379;  citing  Coker  v.  Hayes,  16  Fla. 
368;  Reed  v.  State,  16  Fla.'  573. 

In  Caston  v.  Brock,  14  S.  Car.  108, 
it  is  said:  "  Both  of  these  expressions, 
'on  a  bill  of  exceptions'  and  'on 
exceptions  taken,'  are  familiar  to  the 
courts  of  common  law,  and  have  been 
so  from  time  immemorial.  Until  the 
recent  act  on  the  subject,  exceptions 
were  always  taken  at  the  trial.  They 
were  usually  taken  orally,  but  might 
be  taken  in  writing.  The  taking  of.an 
exception  before  the  jury  left  their 
seats,  was  an  act  incident  to  the  trial 
that  laid  the  foundation  for  a  bill  of 
exceptions.  The  bill  of  exceptions 
was  a  formal  statement  for  the  pur- 
poses of  a  writ  of  error  or  appeal  to  a 
court  possessing  the  proper  jurisdic- 
tion, by  way  of  review  of  the  excep- 
tions that  had  already  been  taken 
upon  the  trial." 

Written  Statement  of  Formal  Protest. 
— In  People  v,  Torres,  38  Cal.  142,  it 
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was  said:  "An  exception  is  a  formal 
protest  against  the  ruling  of  the  court 
upon  a  question  of  law,  and  a  bill  of 
exceptions  is  a  written  statement,  set- 
tled and  signed  by  the  judge,  of  what 
the  ruling  was,  the  facts  in  view  of 
which  it  is  made,  and  the  protest  of 
counsel." 

2.  "When  one  impleaded  before 
any  of  the  justices  alleges  an  excep- 
tion, praying  they  will  allow  it;  and  if 
they  will  not,  if  he  that  alleges  the  ex- 
ception writes  the  same,  and  requires 
the  justices  will  put  to  their  seals,  the 
justices  shall  so  do;  and  if  one  will  not 
another  shall;  and  if,  upon  complaint 
made  of  the  justice,  the  king  cause  the 
record  to  come  before  him,  and  the 
exception  be  not  found  in  the  roll,  and 
the  plaintiff  show  the  written  excep- 
tion, with  the  seal  of  the  justices 
thereto  put,  the  justice  shall  be  com- 
manded to  appear  at  a  certain  day, 
either  to  confess  or  deny  his  seal;  and 
if  he  cannot  deny  his  seal,  they  shall 
proceed  to  judgment  according  to  the 
exception,  as  it  ought  to  be  allowed  or 
disallowed."  Bacon  Abr.,  tit.  "  Bill  of 
Exceptions." 

3.  Wheeler  v.  Winn,  53  Pa.  St.  127; 
Downing  v.  Baldwin,  i  S.  &  R.  (Pa.) 
304. 

4.  See  Where  Bill  is  not  Required, 
infra. 

5.  Wheeler  v.  Winn,  53  Pa.  St.  127. 

6.  Downing  v.  Baldwin,  i  S.  &  R. 
(Pa.)  304. 

In  England. — In  England  bills  of  ex- 
ceptions have  since  been  abolished  by 
the  Supreme  Court  of  Judicature  Act 
1873,  36  &  37  Vict.,  c.  66. 
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ingly,  purely  a  creation  of  statute  and  unknown  to  the  common 
law,*  it  cannot  be  extended  to  cases  not  within  the  contemplation 
of  the  statute.*  The  Statute  of  Westminster  was  applicable  only 
to  civil  cases  sued  in  courts  following  the  common  law.^ 

3.  In  Criminal  Cases. — The  statute  was  not  applicable  to  criminal 
cases,  and  no  bill  of  exceptions  would  at  common  law  lie  therein.* 
The  same  rule  obtains  now  in  states  following  the  common  law, 
or  whose  statutes  allowing  bills  of  exceptions  are  substantially 
identical  with  the  Statute  of  Westminster.*  The  bill  cannot  be  re- 
sorted to  in  such  cases  unless  extended  thereto  by  express  decla- 
ration of  the  statute  or  necessary  implication  from  its  terms.® 

Ned  V.  State,  7  Port 


1.  Alabama 
(Ala.)  187. 

Illinois. — Baxter  v.  People,  S  111. 
368. 

Indiana. — Coffin  v.  McClure,  23  Ind. 
356. 

Mississippi. — Van  Buren  v.  State,  24 
Miss.  514;  Vicksburg,  etc.,  R.  Co.  v. 
Ragsdale,  51  Miss.  457. 

Missouri. — Consaul  v.  Lidell,  7  Mo. 
251;  Garth  v.  Caldwell,  72  Mo.  630. 

England. — Bulkeley  v.  Butler,  2  B. 
&  C.  434,  9  E.  C.  L.  133. 

In  Dunbar  v.  Hollinshead,  10  Wis. 
507,  it  was  said:  "The  practice  of  al- 
lowing exceptions  had  its  origin  under 
that  statute,  of  which  all  subsequent 
statutes  have  been  substantially 
copies." 

2.  Moline,  etc.,  Co.  v.  Curtis,  38 
Neb.  520. 

Attachment  Proceedings. — Unless  the 
statute  expressly  extends  it  to  statu- 
tory proceedings,  it  is  not  proper  on 
appeal  from  a  decision  on  a  motion  to 
dissolve  an  attachment.  Moline,  etc., 
Co.  V.  Curtis,  38  Neb.  520. 

Not  an  Implied  Bight. — A  right  to 
have  a  bill  of  exceptions  is  not  an  im- 
plied right  from  the  privilege  of  in- 
stituting proceedings  in  error.  So,  al- 
though a  proceeding  in  error  may  be 
brought  in  an  action  to  oust  a  public 
official  from  office,  a  bill  of  exceptions 
does  not  lie  unless  the  statute  ex- 
pressly extends  to  such  a  proceeding. 
Hopkins  v.  Scott,  38  Neb.  661. 

ImpIicationMade. — In  lVisconsin,asec- 
tion  under  achapterof  statutes  entitled 
"  of  actions  against  the  state,"  declar- 
ing that  the  Circuit  Court  shall  pro- 
ceed to  try  by  jury  as  in  other  cases 
"  the  said  questions  of  fact  subject  to 
the  laws,  rules,  and  regulations  of 
said  court,"  was  held  to  uphold  the 
settlement  of  a  bill  of  exceptions  or 
case  in  an  appeal  taken  in  such  a  case. 
Calkins  v.  State,  13  Wis.  390. 


3.  Maryland. — Mayhew  v.  Soper,  10 
Gill  &  J.  (Md.)  372;  Barth  v.  Rosen- 
feld,  36  Md.  604. 

Mississippi. — Vicksburg,  etc.,  R.  Co. 
V.  Ragsdale,  51  Miss.  451. 

New  Jersey. — Newton  v.  Gloucester, 

6  N.  J.  L.  406;  Van  Waggoner  v.  Coe, 
25  N.  J.  L.  197;  Davis  v.  Hendrick- 
son,  15  N.  J.  L.  483;  Rostonz/.  Morris, 
25  N.  J.  L.  173;  Elkinton  v.  Bennet,  3 
N.  J.  L.  219. 

New  York. — Sweet  v.  Overseers  of 
Poor,  3  Johns.  (N.  Y.)  23. 

Ohio. — Barto  v.  Abbe,  16  Ohio  408. 

Certiorari. — So  it  was  held  in  Moore 
V.  Hamilton,  24  N.  J.  L.  532,  that  the 
Court  of  Common  Pleas  on  hearing  a 
certiorari  from  the  judgment  of  a  jus- 
tice of  the  peace  could  not,  on  further 
appeal  to  the  Court  of  Errors,  sign  and 
seal  a  bill  of  exceptions  in  the  case. 

4.  Reg.  V.  Esdaile,  i  F.  &  F.  215; 
State  V.  Henry,  2  Mo.  218;  Mitchell  v. 
State,  3  Mo.  283;  Vaughn  v.  State,  4 
Mo.  290;  Haines  v.   Com.,  99  Pa.  St. 

419- 

5.  Illinois. — Fielden  v.  People,    128 

111-  595. 

Maryland. — Lord  Proprietary  v. 
King,  I  Har.  &  M.  (Md.)83;  Bulany  w. 
State,  45  Md.  100;  Queen  v.  State,  5 
Har.  &  J.  (Md.)  232. 

New    York. — People    v.   Vermilyea, 

7  Cow.  (N.  Y.)  108;  Ex  p.  Barker,  7 
Cow.  (N.  Y.)  143;  People  v.  Bodine,  i 
Den.  (N.  Y.)  309.  Such  was  the  rule 
formerly,  but  now  by  statute  the 
remedy  is  allowed.  See  Code  Crim. 
Pro.,  tit.  vin,  ch.  i. 

United  States. — U.  S.  v.  Gibert,  2 
Sumn.  (U.  S.)  19. 

Virginia. — Case  v.  Com.,  i  Va.  Cas. 
264. 

6.  Haines  v.  Com.,  99  Pa.  St.  419; 
Schoeppe  v.  Com.,  65  Pa.  St.  51;  Mid- 
dleton  V.  Com.,  2  Watts  (Pa.)  285. 

In  Massachusetts  a  bill  of  exceptions 
in  criminal  cases  seems  to  have  been 
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4.  Special  Statutory  Proceedings. — A  bill  of  exceptions  does  not 
lie  in  special  statutory  actions  unknown  to  the  common  law  un- 
less expressly  made  applicable  thereto.* 

6.  Courts  of  Inferior  Jurisdiction. — Nor  will  it  lie  to  decisions  of 
courts  of  inferior  jurisdiction,  as  the  court  of  a  justice  of  the 
peace.* 

6.  Quasi-judicial  Tribunals. — A  bill  of  exceptions  will  not  lie  to 
judgments  rendered  by  qiiasi-\\x6\z\2\  boards  especially  constituted 
by  statute.^ 


allowed  by  early  statutes.  Com.  v. 
Cummings,  3  Cush.  (Mass.)  212;  Com. 
V.  Dow,  5  Met.  (Mass.)  329. 

In  Nevada  it  has  been  held  that 
where  a  statute  allows  an  appeal  in 
criminal  cases,  and  does  not  direct 
what  the  record  shall  be,  a  bill  of  ex- 
ceptions should  be  resorted  to.  State 
V.  Murphy,  21  Nev.  332;  State  v.  Fel- 
lows, 8  Nev.  311;  State  v.  Lamb,  20 
Nev.  181. 

Contents  where  Allowable. — A  bill 
of  exceptions  in  acriminal  case  should 
contain  every  ruling  raising  a  ques- 
tion of  law,  whether  on  the  trial  or 
in  proceedings  preliminary  thereto,  as 
proceedings  upon  a  motion  to  quash 
the  information.  People  v.  Judge,  28 
Mich.  26S. 

Who  may  Appeal  under  Such  Statute. 
— The  defendant  generally  may  now 
appeal,  but  not  the  state.  U.  S.  v. 
More,  3  Cranch  (U.  S.)  174:  State 
V.  Johnson,  2  Iowa  549;  State  v. 
Jones,  7  Ga.  422:  People  z/.  Corning,  2 
N.  Y.  9;  Com.  V.  Cummings,  3  Cush. 
(Mass.)  212.  See  Appeals  in  Criftiinal 
Cases,  article  Appeals, Vol.  II.,  p.  320. 

1.  McKeon  v.  King,  9  Pa.  St.  213; 
Mann  v.  Cassidy,  i  Brews.  (Pa.)  11; 
Election  Cases,  65  Pa.  St.  20;  Moore 
V.  Hamilton,  24  N.  J.  L.  532. 

Proper  Remedy. — The  proper  course 
to  get  at  the  facts  before  the  trial 
court  in  such  a  case  on  certiorari  is  to 
take  a  rule  upon  the  court  below  to 
certify  what  the  facts  were  in  the  first 
instance,  and  then,  if  the  court  fails  to 
certify,  a  resort  may  be  had  to  a  rule 
for  affidavits.  Moore  v.  Hamilton,  24 
N.  J.  L.  532. 

Possessory  Action.  —  In  a  statutory 
action  unknown  to  the  common  law  to 
recover  possession  of  demised  prop- 
erty, a  bill  of  exceptions  is  not  appli- 
cable unless  made  so  by  the  statute. 
McKeon  v.  King,  9  Pa.  St.  213. 

Election  Cases. — Nor  is  a  bill  of  ex- 
ceptions applicable  to  a  decision  in  a 
contested  election  case.    Mann  v.  Cas- 


sidy, I  Brews.  (Pa.)  11 ;  Election  Cases, 
65  Pa.  St.  20. 

Habeas  Corpus. — So  it  will  not  lie  in 
proceedings  on  habeas  corpus  before  a 
judge  at  chambers.  People  v.  Judge, 
30  Mich.  266. 

Insolvency  Case.— It  cannot  be  em- 
ployed on  certiorari  to  bring  up  the 
facts  in  an  insolvency  case.  Van 
Waggoner  v.  Coe,  25  N.  J.  L.  197. 

2.  Thorn  v.  Reed,  i  Ark.  490:  Rud- 
dell  V.  Mozer,  i  Ark.  503;  Vlasek  v. 
Wilson  (Neb.,  1895),  62  N.  W.  Rep. 
245;  Moline,  etc.,  Co.  v.  Curtis,  38 
Neb.  520;  Hopkins  v.  Scott,  38  Neb. 
666;  Real  v.  Honey,  39  Neb.  516. 

Forcible  Entry  and  Detainer. — It  can- 
not be  used  to  certify  up  the  facts  on 
appeal  from  the  decision  of  a  justice 
of  the  peace,  as  in  an  action  of  forcible 
entry  and  detainer,  unless  the  stat- 
ute so  authorizes.  Thorn  v.  Reed,  i 
Ark.  490;  Ruddell  v,  Mozer,  i  Ark. 
503- 

In  Nebraska. — A  bill  of  exceptions 
may  be  taken  in  an  action  of  forcible 
entry  and  detainer  before  a  justice  of 
the  peace.  Osborn  v.  Shotwell,  33 
Neb.  348. 

And  in  an  action  tried  before  him 
with  a  jury  the  bill  lies.  Real  v. 
Honey,  39  Neb.  516;  Haskins  v.  Citi- 
zens' Bank,  12  Neb.  39. 

Kansas. — In  Kansas  a  bill  of  excep- 
tions is  proper  on  appeal  from  a  deci- 
sion of  a  justice  of  the  peace.  Haga- 
man  v.  Neitzel,  15  Kan.  383;  Kykendall 
V.  Clinton,  3  Kan.  85. 

Statute  Strictly  Construed. — A  statute 
allowing  justices  of  the  peace  to  sign 
billsiof  exceptions  onappeals  from  their 
decisions  in  jury  trials  will  be  strictly 
construed,  and  the  bill  will  not  lie  in 
any  other  class  of  cases.  Moline,  etc., 
Co.  V.  Curtis,  38  Neb.  520;  Taylor  z/.  Til- 
den,  3  Neb.  339;  Kellogg  v.  Hunting- 
ton, 4  Neb.  96;  Nickerson  v.  Needles, 
32  Neb.  230;  Chicago,  etc.,  R.  Co.  v. 
Goracke,  32  Neb.  90. 

3.  Yalabusha  County  v.  Carbry,   3 
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7.  In  Chancery — Generally. — In  equity,  as  the  evidence  and  all  ob- 
jections thereto,  and  all  the  orders  and  decrees  of  the  court,  are  in 
writing,  under  technical  chancery  practice,  and  are  parts  of  the 
record  proper,  a  bill  of  exceptions  is  improper  ;*  and  where  taken, 
will  be  disregarded  on  appeal.* 

Feigned  Issues. — Nor  does  it  lie,  unless  by  statute,  upon  feigned 
issues  sent  from  courts  of  equity  to  courts  of  law.' 


Smed.  &  M.  (Miss.)  529;  Jane  v.  Alley, 
64  Miss.  446. 

A  bill  of  exceptions  cannot,  without 
express  statute,  be  taken  to  the  orders 
and  proceedings  of  a  board  of  mayor 
and  aldermen.  Jane  v.  Alley,  64 
Miss.  446. 

So  in  Pennsylvania  no  bill  of  excep- 
tions was  permissible  to  a  decision  of 
the  Court  of  Quarter  Sessions  until  the 
Act  of  19th  May,  1874.  Dromgold  v. 
Com..  I  W.  N.  C.  (Pa.)  454. 

1.  Alabama. — Barnett  v.  Montgom- 
ery, etc.,  R.  Co.,  51 'Ala.  556. 

Colorado.  —  Blatchley    v.    Coles,    6 
Colo.  82. 
Florida. — Lente   v.   Clarke,   22   Fla. 

515. 

Illinois. — Ferris  v.  McClure,  40  111. 
99;  Smith  V.  Newland,  40  111.  100; 
Mason  v.  Blair,  33  111.  194. 

Missouri. — Madden  v.  Madden,  27 
Mo.  544. 

Mississippi.  —  Bell  v.  Gordon,  55 
Miss.  45. 

New  Mexico. — Parish  !».  New  Mexico 
M.  Co.  (N.  Mex.,  1889),  21  Pac.  Rep. 
83. 

Washington. — Parker  v.  Denney,  2 
Wash.  Ter.  176. 

United  States. — Ex  p.  Story,  12  Pet. 
(U.  S.)339- 

Where  Available. — Where  a  bill  of 
exceptions  is  available  by  statute  in  a 
chancery  cause, it  is  unnecessary  where 
the  oral  evidence  heard  by  the  court 
is  reduced  to  writing  and  embodied  as 
a  recital  in  the  record  of  the  decree. 
Benjairtin  v.  Birmingham,  50  Ark. 
433;  Swift  V.  Castle.  23  111.  209. 

2.  Barnett  v.  Montgomery,  etc.,  R. 
Co.,  51  Ala.  557;  Alexander  v.  Alex- 
ander, 5  Ala.  517;  Clayton  v.  Nugent, 
I  Coll.  362. 

Probate  Cases. — So  in  Nebraska  it  is 
held  not  applicable  to  the  opinions  of 
a  probate  judge  on  questions  of  law 
arising  during  the  trial,  unless  the 
cause  is  tried  by  a  jury.  Taylor  v. 
Tilden,  3  Neb.  339;  Kellogg  v.  Hunt- 
ington, 4  Neb.  96. 

In  Alabama,  for  the  review  of  ques- 


tions depending  on  the  evidence,  on 
appeal  from  the  Probate  Court  a  proper 
bill  of  exceptions  must  be  used  to 
bring  up  such  matters.  Tapp  v.  Cox, 
56  Ala.  553;  Jaques  v.  Horton,  76  Ala. 
238. 

Trial  de  Novo. — In  Iowa  a  formal  bill 
of  exceptions  is  not  required  in  a  cause 
triable  de  novo,  where  the  evidence  of- 
fered below  is  duly  made  part  of  the 
record.  Hunter  v.  Des  Moines,  74 
Iowa  215. 

3.  Pearce  v.  Clements,  73  Ala.  256; 
Rolater  v.  Rolater,  52  Ala.  in;  Ned 
V.  State,  7  Port.  (Ala.)  187;  Bourne  v. 
State,  8  Port.  (Ala.)458;  Petty  z/.  Dill, 
53  Ala.  642;  Barth  v.  Rosenfeld,  36 
Md.  604;  Johnson  v.  Harmon,  94  U.S. 
371;  Ex  p.  Story,  12  Pet.  (U.  S.)  339; 
Watt  V.  Starke,  loi  U.  S.  247;  Arm- 
strong V.  Armstrong,  3  Myl.  &  K. 
52. 

Scope  where  Taken. — Where  taken  it 
can  only  be  used  on  a  motion  for  new 
trial  made  to  such  court.  Johnson  v. 
Harmon,  94  U.  S.  371. 

In  Admiralty. — Under  United  States 
practice  in  admiralty  a  bill  of  excep- 
tions is  not  necessary  to  give  the  Su- 
preme Court  of  the  United  States  ju- 
risdiction of  an  appeal,  but  is  essential 
to  the  review  of  the  rulings  of  the  court 
excepted  to  on  the  trial.  18  Stat,  at 
Large,  pt.  3,  p.  315.  The  S.  C.  Tryon, 
105  U.  S.  270. 

The  bill  should  be  prepared  "as  in 
actions  at  law,"  so  as  to  present  points 
of  law  alone.  In  re  Francis  Wright, 
105  U.  S.  381. 

Actions  in  Eem. — A  bill  of  exceptions 
lies  on  the  trial  of  a  libel  sued  as  a 
process  «■«  r^w  for  a  forfeiture.  Barn- 
acoat  V.  Six  Quarter  Casks,  i  Met. 
(Mass.)  225. 

New  Mexico. — And  in  Parish  v.  New 
Mexico  M.  Co.  (N.  Mex.),  21  Pac.  Rep. 
82,  it  was  held  that  a  statute  requiring 
a  bill  of  exceptions  to  be  prepared  to 
bring  up  exceptions  not  appearing  on 
the  record,  where  it  is  intended  to  re- 
view by  appeal  or  writ  of  error,  does 
not  extend   to    chancery  cases,  since 
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8.  Where  Made  Applicable. — Where  it  is  made  applicable  by  stat- 
ute to  cases  arising  under  the  criminal  law,  special  statutory  juris- 
diction, or  equity  procedure,  the  same  rules  and  practice  obtain 
as  in  common-law  cases  unless  the  statute  declares  otherwise,* 
and  the  remedy  is  equally  exclusive.* 

9.  Scope  of  Bill  in  Actions  at  Law — a.  Generally. — The  rule 
generally  prevailing  is  that,  unless  a  statute  provides  otherwise, 
a  bill  of  exceptions  does  not  lie  to  rulings  made  in  a  case  after 
verdict,^  or  on  a  motion  for  new  trial.*  But  it  is  not  confined 
to  jury  trials;  *  2S\6.m  Maryland  \\\&  Statute  of  Westminster  is 
liberally  construed  as  extending  to  collateral  motions,  as  to  set 
aside  a  sheriff's  sale.® 

b.  In  Cases  Tried  without  a  Jury. — The  bill  of  excep- 
tions is  an  appropriate  remedy  to  bring  up  alleged  errors  in  the 
progress  of  a  civil  action  at  law  before  a  court  without  a  jury.'' 

c.  Before  Referee. — A  bill  of  exceptions  must  also  be  taken 
to  raise  exceptions  for  review  noted  on  a  trial  by  a  referee.® 

Comp.  Laws  1884,  §  522,  requires  the  before  iudgment.  Weinrich  v.  Por- 
supreme  and  district  courts  in  the  ex- 
ercise of  chancery  jurisdiction  to  con- 
form their  decisions,  decrees,  and 
proceedings  to  the  laws  and  usages 
peculiar  to  that  jurisdiction  in  this  ter- 
ritory and  the  United  States  courts. 

1.  McGee  v.  Jones,  63  Miss.  453; 
Shannon  v.  People,  5  Mich.  36;  Haines 
V.  Com.,  99  Pa.  St.  410;  Vaiden  v. 
Com.,  12  Gratt.  (Va.)  717;  Uhling  v. 
Schellenberg,  12  Neb.  6og;  State  v. 
Judges,  41  Mo.  574. 

2.  Grant  v.  Com.,  71  Pa.  St.  495; 
Haines  v.  Com.,  99  Pa.  St.  419;  Hop- 
kins V.  Com.,  50  Pa.  St.  9. 

Under  the  Code. — Under  Codes  of 
Procedure,  abolishing  the  distinction 
between  legal  and  equitable  yi^rwj  of 
procedure,  a  bill  of  exceptions,  or  its 
statutorysubstitute.is  as  essentialin  an 
equitable  as  in  a  legal  action.  Blatch- 
ley  V.  Coles,  6  Colo.  82;  Marshall 
Silver  Min.  Co.  v.  Kirtley,  8  Colo.  108. 

3.  Harper  v.  Minor,  27  Cal.  no; 
Gallaher  v.  State,  17  Fla.  379. 

4.  Churchill  v.  Circuit  Judge,  56 
Mich.  539;  Johr  v.  People,  26  Mich. 
427;  Weinrich  v.  Porteus,  12  Nev. 
104.     See  article  New  Trial. 

No  Waiver. — Hence  taking  out  a 
writ  of  error  and  filing  a  stay  bond 
cann-^t  be  treated  as  a  voluntary 
waiver  of  the  right  and  relief  from 
matters  subsequent  to  verdict.  Church- 
ill V.  Circuit  Judge,  56  Mich.  536. 

So  in  Nevada  it  is  held  that  the 
only  bills  of  exceptions  which  can  be 
brought  up  by  appeal  are  those  taken 
during    the    progress    of    the    cause 


before  judgment, 
teus,  12  Nev.  104. 

Inquiry  in  Damages. — It  does  not  ex- 
tend to  an  inquiry  in  damages  exe- 
cuted at  the  bar  of  the  court.  Bell  v. 
Bell,  9  Watts  (Pa.) 47. 

Discharging  Bail. — Nor  does  it  ex- 
tend to  a  ruling  discharging  on  com- 
mon bail  or  directing  the  quantum 
bail.  Shortz  v.  Quigley,  i  Binn.  (Pa.) 
222. 

Mississippi. — A  party  who  has  had 
two  new  trials  granted  him  is  not  en- 
titled to  any  benefit  in  this  court  from 
a  bill  of  exceptions  taken  on  the  over- 
ruling of  his  motion  for  a  third  new 
trial,  but  is  confined  to  his  special 
bills  of  exceptions  taken  in  the  prog- 
ress of  the  trial  and  before  the  jury 
retires  from  the  bar.  Strickland  v. 
Hudson,  55  Miss.  235. 

6.  Nesbitt  v.  Dallam,  7  Gill  &  J. 
(Md.)  507;  Briscoe  v.  Ward,  i  Har.  & 
J.  (Md.)  465.  See  also  b.  In  Cases  Tried 
without  a  Jury ,  infra. 

6.  Nesbitt  v.  Dallam,  7  Gill  &  J. 
(Md.)  494. 

7.  Wolf  V.  Campbell,  23  111.  App. 
482;  Concanon  v.  Blake,  16  Wis.  518; 
Griswold  v.  Sharpe,  2  Cal.  17;  Nes- 
bitt V.  Dallam,  7  Gill  &  J.  (Md.)  507; 
Briscoe  v.  Ward,  i  Har.  &  J.  (Md.)465. 

Under  United  States  practice  ques- 
tions of  law  arising  upon  the  trial  of 
an  issue  of  fact  cannot  be  made  part 
of  the  record  by  a  bill  of  exceptions, un- 
less the  trial  is  by  jury  or  by  the  court 
after  due  waiver  in  writing  of  a  jury 
trial.     Andes  v.  Slauson,  130  U.  S.  435. 

8.  Goodrich    v.   Marysville,   5   Cal. 
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BILLS  OF  EXCEPTIONS.    What  Cases  Allowed. 


d.  Interlocutory  Decisions. — Unless  granted  by  statute 
no  appeal  can  be  taken  from  an  interlocutory  decision,  and  no 
bill  of  exceptions  lies  thereto.* 

e.  Questions  of  Law  Only. — By  the  Statute  of  Westminster 
the  bill  was  not  applicable  to  rulings  resting  in  discretion,  and 
could  be  taken  upon  some  question  of  law  only.*  Questions  of 
fact  lay  within  the  discretion  of  the  trial  judge,  and  could  not  be 
brought  up  for  review.*  The  same  rule  obtains  now  except  as 
modified  by  statute.'* 

10,  On  Appeals  from  Orders. — Under  modern  practice  a  bill  of 
exceptions  is  not  proper  on  appeal  from  an  order  made  on  affi- 
davits.*    The  papers  should  be  attached  to  the  orders,  and  the 


430;  Hills  V.  Seeley,  37  Wis.  246; 
Gilbank  v.  Stephenson,  30  Wis.  155; 
Dougherty  v.  North  Wisconsin  R.  Co., 
36  Wis.  402;  Cairns  v.  O'Bleness,  40 
Wis.  470;  Altman  v.  Wheeler,  18  Mich. 
240. 

1.  Shortz  V.  Quigley,  i  Binn.  (Pa.) 
222;  Safford  z/.  Knight,  117  Mass.  281; 
Com.  V.  Sallen,  ir  Gray  (Mass.)  52; 
Bursley  v.  Barnstable,  14  Gray  (Mass.) 
106;  Marshall  v.  Merritt,  13  Allen 
(Mass.)  274;  Com.  v.  Gloucester,  no 
Mass.  491;  Jackson  v.  State,  76  Ga. 
551;  State  V.  Weston,  23  Minn.  366. 
See  also  article  Appeals,  Vol.  II.,  p. 
80. 

2.  Maine. — Caldwell  v.  Cole,  13  Me. 
120;  Loud  V.  Pierce,  25  Me,  233; 
Moody  V.  Hinkley,  34  Me.  200. 

Massachusetts.  —  Reynard  v.  Breck- 
nell,  4  Pick,  (Mass.)  302;  Bruce  v. 
Fairbanks,  12  Cush.  (Mass.)  273. 

New  Hampshire.  —  Thayer  v.  El- 
liott, 16  N.  H.  102. 

New  York. — Kelly  v.  Kelly,  3  Barb. 
(N.  Y.)  419;  Graham  v.  Camman,  2 
Cai.  (N.  Y.)  168;  Van  Gordon  v.  Jack- 
son, 5  Johns.  (N.  Y.)  467;  Frier  v. 
Jackson,  8  Johns.  (N.  Y.)  507;  People 
V.  Rathbun,  21  Wend.  (N.  Y.)545;  Peo- 
ple V.  Colt,  3  Hill  (N.  Y.)  432;  Jen- 
kins V.  Brown,  21  Wend.  (N.  Y.)  454; 
Binnard  v.  Spring,  42  Barb.  (N,  Y.) 
470;  Mann  v.  Herkimer  County  Mut, 
Ins.  Co.,  4  Hill  (N.  Y.)  187;  Coovern 
V.  Mutual  Ins.  Co.,  3  Den.  (N.  Y.)254; 
Roth  V.  Schloss,  6  Barb.  (N.  Y.)  308; 
Brown  v.  McCune,  5  Sandf.  (N.  Y.) 
224;  Kissam  v.  Roberts,  6  Bosw.  (N, 
Y.)  154;  Lansing  v.  Wiswall,  5  Den, 
(N.  Y.)2I3. 

Pennsylvania. — Conrow  v.  Schloss, 
55  Pa,  St.  37;  Ballentine  v.  White,  77 
Pa.  St.  20. 

KhoJe  Island.  —  Edwards  v.  Hop- 
kins, 5  R.   I.   138;   Providence  County 


Sav.    Bank   v.    Phalen,    12   R.    I.   495. 

Vermont. — Fairfield  v.  King,  41  Vt. 
611. 

United  States. — Ex  p.  Crane,  5  Pet. 
(U,  S,)  199. 

Finding  of  Cotirt. — It  will  not  lie 
to  bring  up  for  review  the  finding 
of  a  court  on  questions  of  fact  sub- 
mitted to  it.  Emerson  v.  Young,  18 
Vt,  603;  Kettell  V.  Foote,  3  Allen 
(Mass.)  212;  Doe  v.  Spraggins,  2  111. 
330;  Fletcher  v.  Clarke,  29  Me.  485; 
Norwich,  etc,  R,  Co.  v.  Kay,  22  Conn. 
603, 

Amendment, — So  where  an  appeal  is 
taken  from  an  order  refusing  to  allow 
an  amendment,  the  bill  of  exceptions 
must  show  that  the  judge  ruled  as  a 
matter  of  law  that  the  proposed 
amendment  was  not  allowable.  Gil- 
man  V.  Emery,  54  Me.  460.  See 
article  Amendments,  Vol.  I.,  p.  458. 

8.  Carey  v.  Cobbet,  2  Yeates  (Pa,) 
277. 

4,  Governor  v.  Evans,  i  Ark,  360; 
State  V.  Jennings,  10  Ark.  449;  Heze- 
kiah  V.  Montross,  21  Ark.  454;  Ash- 
ley V.  Stoddard,  26  Ark.  653;  Zellerz/. 
Eckert,  4  How.  (U.  S.)  297;  Ex  p. 
Crane,  5  Pet.  (U.  S.)  199. 

It  lies  only  to  points  of  law  either 
arising  on  a  ruling  on  the  admissibil- 
ity of  evidence  or  a  challenge  to  the 
jury,  or  to  questions  of  law  arising  on 
facts  not  denied  or  sufficiently  proved, 
in  which  either  party  has  been  over- 
ruled by  the  court.  Conrow  v. 
Schloss,  55  Pa.  St.  37,  citing  Bridge- 
man  V.  Holt,  Shaw  P.  C.  120. 

What  Facts  Reviewable.  —  The  bill 
not  only  may,  but  must,  be  used  to 
bring  the  facts  into  review  so  far  as 
they  bear  upon  questions  of  law. 
Parsons  w,  Bedford,  3  Pet.  (U.  S.)433. 

5.  People  V.  Doe,  45  Cal.  43;  Caul- 
fieid  V.  Doe,  45  Cal.  222;  Wetherbee  v. 
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Su'bstituted  Eemedies.    BILLS    OF   EXCEPTIONS.  Substituted  Eemedies. 

whole  properly  sent  up  by  the  clerk  of  the  trial  court.* 

III.  Substituted  Remedies. — Where  statutes  do  not  provide 
otherwise,  a  bill  of  exceptions  is  still  the  appropriate  remedy  in 
the  courts  of  states  following  the  common  law.*  Various  sub- 
stitutes have  been  adopted  in  several  states,  as  "  Case  Made," 
"  Statement  of  Facts,"  and  "  Abstract."  ^ 


Carroll,  33  Cal.  556;  Dunbar  v.  Hol- 
linshead,  10  Wis.  505;  Book  waiter 
V.  Conrad,  14  Mont.  63;  Granite 
Mountain  Min.  Co.  v.  Weinstein,  7 
Mont.  346;  Barber  sy.  Briscoe,  8  Mont. 
214;  Arnold  v.  Sinclair,  12  Mont.  260; 
Blue  Bird  Min.  Co.  v.  Murray,  9  Mont. 
46S. 

1.  Weinrich  v.  Porteus,  12  Nev.  104; 
Wetherbee  v.  Carroll,  33  Cal.  549. 

California. — In  California  an  order 
dismissing  a  motion  for  new  trial  can- 
not be  reviewed  on  appeal,  in  the  ab- 
sence of  a  statement  of  facts  or  bill 
of  exceptions  containing  the  papers 
upon  which  the  order  was  made;  they 
are  not  of  themselves  a  part  of  the 
record.  Strathern  v.  Dakin,  63  Cal. 
478;  Abbott  V.  Douglass,  28  Cal.  295; 
Douglas  V.  Dakin,  46  Cal.  49.  And 
orders  not  themselves  appealable  are 
reviewable  only  on  appeal  from  the 
final  judgment;  they  must  be  brought 
up  by  a  bill  of  exceptions,  Cleland  v. 
Walbridge,  78  Cal.  359;  Abbott  v. 
Douglass,  28  Cal.  295;  Douglas  v. 
Dakin,  46  Cal.  49;  or  an  order  striking 
out  an  amended  complaint,  Cleland 
V.  Walbridge,  78  Cal.  359.  But  an 
order  striking  out  a  motion  for  a  new 
trial  cannot  be  brought  before  the 
Supreme  Court  for  review  by  a  bill  of 
exceptions.  Quivey  v.  Gambert,  32 
Cal.  304. 

South  Dakota. — In  South  Dakota,  un- 
der section  5217  Comp.  Laws,  no  bill  of 
exceptions  is  required  on  appeal  from 
orders  made  upon  affidavits  or  other 
written  evidence.  The  clerk  must 
certify  and  transmit  to  the  Supreme 
Court  the  original  papers  used  on  the 
application,  or  copies  where  the  court 
so  orders.     Bailey  v.  Scott,  i  S.  Dak. 

337- 

Hearing  on  Original  Papers  —  Appeal 
from  Justice.  —  So  where  the  appeal 
from  a  decision  rendered  in  the  court 
of  a  justice  of  the  peace  must  be  heard 
on  the  original  papers  and  the  return 
of  the  justice  required  by  statute  to 
contain  all  the  material  evidence  and 
rulings  of  the  justice,  no  bill  of  excep- 
tions is  required.     Townsend  v.  Peas- 


ley,  35   Wis.  392;    Pfeil   V.    Harboldt, 
II  Wis.  9. 

2.  Endicott,  Petitioner,  24  Pick. 
(Mass.)  339;  Courser  v.  Vermont 
Cent.  R.  Co.,  25  Vt.  476;  Wheeler  v. 
Winn,  53  Pa.  St.  122;  Com,  v.  Arnold, 
161  Pa.  St.  320;  Seibright  v.  State,  2 
W.  Va.   591- 

3.  Distinguished  from  Case  Made.  —  A 
bill  of  exceptions  should  include  only 
matters  not  embodied  in  the  record 
proper,  and  it  must  ordinarily  be  re- 
duced to  writing,  allowed,  signed,  and 
filed  at  the  term  the  decision  com- 
plained of  is  made.  The  object  of  a 
case  made  is  to  present  to  the  appellate 
court,  complete  in  itself,  a  statement 
of  so  much  of  the  proceedings  and 
evidence  or  other  matters  in  the 
action  as  may  be  necessary  to  bring  to 
the  notice  of  the  court  the  error  com- 
plained of.  It  must  embrace  and  in- 
clude all  that  is  necessary  for  a  full 
understanding  of  the  questions  sub- 
mitted for  decision,  whether  the  ex- 
ceptions are  entered  on  record  or  not. 
It  may  be  signed,  settled,  and  filed 
beyond  the  trial  term  and  in  vacation, 
upon  the  order  and  within  the  time 
allowed  by  the  trial  court  or  judge. 
Shumaker  v.  O'Brien,  19  Kan.  476.  See 
article  Case  Made. 

Distinguished  from  Statement  of  Facts. 
— "  A  bill  of  exceptions  and  statement 
of  facts  are  alike  intended  to  be  incor- 
porated into  and  become  parts  of  the 
record  of  the  case.  Still  they  are 
altogether  different  in  their  character 
and  purposes,  as  well  as  in  the  man- 
ner of  their  preparation  and  authen- 
tication. The  first  serves  to  perpetu- 
ate in  the  record  the  ruling  of  the 
court  to  which  the  party  presenting 
the  bill  excepts.  Only  such  facts  are 
set  out  in  it  as  are  necessary  for  the 
proper  understanding  of  the  action  of 
the  court  to  which  the  exception  is 
taken.  In  its  preparation  and  comple- 
tion theopposite  partyhasno necessary 
connection,  and  is  frequently  not  even 
cognizant  of  its  contents  until  it  has 
become  a  part  of  the  record.  While  the 
latter   is   intended  to  embody  in   the 
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Bills  Bequlred. 


IV.  Number  of  Bills  Required — Generally. — Under  the  old  prac- 
tice each  exception  taken  on  the  trial  was  written  out  and  authen- 
ticated as  a  separate  instrument,*  called  a  special  bill  of  excep- 
tions.* This  seems  to  be  still  allowable,^  but  under  modern 
practice  the  mode  generally  adopted  is  to  include  all  the  excep- 
tions taken  on  the  trial  in  one  bill,  called  a  general  bill.* 


record  all  the  evidence  introduced  on 
the  trial,  as  agreed  to  by  the  parties 
and  approved  by  the  court;  or  if  the 
parties  fail  to  agree,  as  certified  to  by 
the  court  after  examining  the  state- 
ments prepared  by  them  respectively." 
Roundtree  v.  Galveston,  42  Tex.  623. 
See  article  Statement  ok  Facts. 

Abstract. — Where  the  abstract  of  the 
appellant,  either  taken  singly  or 
coupled  with  that  of  the  appellee, 
presents  all  the  facts  necessary  for 
the  decision  of  the  points  involved,  a 
bill  of  exceptions  is  unnecessary; 
otherwise  it  is  required.  Barber  v. 
Scott  (Iowa,  1893),  55  N.  W.  Rep.  502; 
Starr  v.  Burlington,  45  Iowa  87;  Rich- 
ardson V.  Blinkiron,  76  Iowa  256;  Con- 
ners  v.  Burlington,  etc.,  R.  Co.,  74 
Iowa  384. 

So  where  the  appellee  in  his 
amended  abstract  sets  out  the  evi- 
dence alleged  to  be  omitted  in  the  ap- 
pellant's abstract,  his  motion  to  strike 
out  the  bill  because  not  filed  in  time 
will  be  overruled.  Conners  v.  Burling- 
ton, etc.,  R.  Co.,  74  Iowa  383. 

But  where  the  bill  is  not  filed  in 
time,  and  the  parties  disagree  as  to 
whether  the  abstracts  present  a  trust- 
ful account  of  the  evidence,  the  bill 
will  be  struck  out.  Barber  v.  Scott 
(Iowa,  1893),  55  N.  W.  Rep.  502. 

Statement  of  Facts. — In  the  states 
where  by  statute  a  statement  of  facts 
may  be  presented  by  the  appellant,  it  is 
not  essential  where  all  the  evidence 
legally  and  conclusively  appears  by  a 
bill  of  exceptions.  Salinas  v.  Wright, 
II  Tex.  572;  Webb  v.  Maxan,  11  Tex. 
678. 

Under  the  practice  of  Texas  the 
statement  of  facts,  where  not  inconsist- 
ent with  the  bill  of  exceptions,  must 
be  taken  together  as  constituting 
one  bill.  Heffron  v.  Pollard,  73  Tex. 
96. 

1.  Packard  z'.  Spellings,  3  Colo.  Ill; 
Ellicott  V.  Martin,  6  Md.  517;  Pomeroy 
V.  State  Bank,  i  Wall.  (U.  S.)  592; 
People  V.  Blades,  10  111.  App.  19.  See 
X.  5.  At  the  Trial,  infra. 

2.  Myrick  v.  Merritt,  22  Fla.  335; 
Jackson  v.  State,  56  Miss.  313. 


Efifect  of  Special  Bill. — Where  an  ex- 
ception has  been  taken  to  a  ruling  or 
decision,  and  all  the  matters  requisite 
to  a  review  of  such  exception  then 
and  there  reduced  to  writing,  signed 
and  filed,  it  becomes  a  special  bill  of 
exceptions  on  that  point,  and  the  fact 
that  it  is  subsequently  incorporated  in 
a  general  bill  which  is  stricken  out 
does  not  affect  its  efficiency  to  present 
the  point.     Myrick  v.  Merritt,  22  Fla. 

335- 

3.  Lindsey  v.  Henderson,  27  Miss, 
504;  Doe  V.  Gildart,  5  How.  (Miss.) 
606. 

Maryland. — Under  Maryland  prac- 
tice each  distinct  bill  must  be  sepa- 
rately signed  and  sealed  by  the  trial 
judge.  Cooper  v.  Holmes,  71  Md.  20; 
Ellicott  V.  Martin,  6  Md.  509. 

The  facts  stated  in  one  exception 
cannot  be  looked  to  in  disposing  of  a 
question  raised  under  another  unless 
the  two  are  connected  by  some  apt 
reference.  Cooper  v.  Holmes,  71  Md. 
20;  Gist  V.  Cockey,  7  Har.  &  J.  (Md.> 
134.  And  see  Hopkins  v.  Kent,  17 
Md.  113;  Baltimore,  etc.,  R.  Co.  v. 
State,  30  Md.  54. 

4.  Colorado. — Packard  v.  Spellings, 
3  Colo.  III. 

Illinois. — People  v.  Blades,  10  111. 
App.  20. 

Indiana. — Mills  v.  Buchanan,  36 
Ind.  490. 

lotva. — Anderson  v.  Ames,  6  Iowa 
4S6. 

Mississippi. — Lindsey  v.  Henderson, 
27  Miss.  504;  Jackson  v.  State,  56 
Miss.  313. 

Missouri. — Lane  v.  Kingsberry,  11 
Mo.  402. 

Virginia. — Brown  v.  Hall,  85  Va. 
146. 

United  States. — Lees  z/.  United  States,. 
150  U.  S.  476;  Pomeroy's  Lessee  v. 
Bank  of  Indiana,  i  Wall.  (U.  S.)  592;. 
Chateaugav  Iron  Co»,  Petitioner,   128. 

u.  s.  544.  ' 

Each  Exception. — But  each  exception 
should,  with  the  grounds  upon  which 
it  rests,  be  stated  separately  therein. 
Doe  V.  Peeples,  i  Ga.  i;  Porche  v.  Le 
Blanche,   12  La.   Ann.  778;  Fields  v. 
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Where  Several  Bills  Required. — Practice  allowing  a  general  bill  ex- 
tends only  to  exceptions  taken  during  the  trial  of  a  cause  or  issue 
before  the  same  jury.* 

At  Different  Terms. — Where  the  proceedings  in  the  case  occur  at 
two  different  terms,  the  proceedings  of  each  term  should  be  em- 
bodied in  a  separate  bill  of  exceptions  and  filed  as  of  the  term 
to  which  it  properly  belongs.* 

Cross-bill. — Where  an  appellee  desires  to  present  questions  not 
presented  by  the  appellant's  bill  of  exceptions,  he  must  prepare 
and  file  a  cross-bill.^ 


Hunter,  8  Mo.  12S;  Doe  v.  Natchez 
Ins.  Co.,  8  Smed.  &  M.  (Miss.)  197; 
Morrissey  v.  People,  11  Mich.  327; 
Johnson  v.  Jennings,  10  Gratt.  (Va.)  i. 

1.  Hurt   V.  King,  24  Mo.  App.  597. 

And  not  to  all  exceptions  taken  dur- 
ing the  pendency  or  progress  of  a 
cause  in  court.  Hurt  v.  King,  24  Mo. 
App.  597;  State  V.  Ware,  69  Mo.  333; 
Keen  v.  Schnedler,  92  Mo.  516.  See 
X.  Time  for  Settlement  and  Signature, 
infra. 

So  where  a  change  of  venue  is  or- 
dered, a  bill  of  exceptions  taken  to  the 
proceedings  in  the  court  to  which  the 
cause  is  removed  does  not  bring  up 
proceedings  in  the  court  from  which 
the  venue  was  changed.  Keen  v. 
Schnedler,  92  Mo.  516. 

In  Missouri  the  law  only  allows  one 
bill  of  exceptions,  which  should  be 
taken  after  a  motion  for  new  trial  or 
other  appropriate  motion  is  overruled, 
stating  the  matters  excepted  to  in  the 
order  in  which  they  occurred  at  the 
trial.  Dougherty  v.  Whitehead,  31 
Mo.  256. 

2.  Packard  v.  Spellings,  3  Colo.  11 1. 
Where  a  cause  is  tried  at  one  term, 

and  taken  under  advisement  and  de- 
cided at  a  subsequent  term,  a  bill 
of  exceptions  signed  and  filed  at  the 
latter  term  is  insufficient  to  bring 
into  the  record  an  exception  to  the 
court's  decision  at  the  former  term  re- 
fusing leave  to  amend  the  complaint, 
and  rulings  excluding  evidence,  no 
time  being  given  at  such  term  to  pre- 
pare and  file  a  bill  after  the  term.  In 
such  case  a  bill  filed  on  leave  and 
within  the  time  granted  at  the  term 
when  the  case  ij  decided  brings  into 
the  record  the  evidence,  but  is  not  suf- 
ficient to  save  any  exception  taken  at 
the  prior  term.  Cardwill  v.  Gilmore, 
86  Ind.  42S. 

Construction  of  Separate  Bills. — Where 
separate  bills  of  exceptions  are  taken 


each  must  be  complete  in  itself.  The 
appellate  court  cannot  refer  to  any 
subsequent  bill  to  supply  deficiencies 
in  the  first.  Bell  v.  State.  57  Md.  115; 
Walsh  V.  Gilmor,  3  Har.  &  J.  (Md.) 
409;  Cooke  V.  Cooke,  29  Md.  552;  Gist 
V.  Cockey,  7  Har.  &  J.  (Md.)  134; 
Burtles  v.  State,  4  Md.  276;  Arm- 
strong V.  Thurston,  11  Md.  157;  Hall 
V.  Hall,  12  W.  Va.  2;  unless  con- 
nected by  reference  express  or  fairly 
implied,  Cooke  v.  Cooke,  29  Md.  552; 
Cooper  V.  Holmes,  71  Md.  20;  Gist 
V.  Cockey,  7  Har.  &  J.  (Md.)  134;  St. 
Johnsbury  v.  Waterford,  15  Vt.  690. 

Further  Exception.  —  Except  also 
when  a  bill  of  exceptions  is  taken  after 
all  the  evidence  has  been  submitted  to 
the  jury,  and  it  purports  to  set  out 
all  the  evidence.  It  would  seem  that 
the  evidence  so  set  out  may  be  re- 
ferred to  in  considering  the  question 
raised  in  another  bill  of  exceptions 
taken  in  the  progress  of  the  trial. 
Hall  V.  Hall,  12  W.  Va.  2;  Brooke  v. 
Young,  3  Rand.  (Va.)  106;  Perkins  v. 
Hawkins,  9  Gratt.  (Va.)  651.  Contra, 
Crawford  v.  Jarrett,  2  Leigh  (Va.) 
639- 

To  Affirm  the  Judgment. —  Where, 
however,  an  error  of  law  sufficiently 
appears  in  one  bill  of  exceptions  to 
warrant  reversal  considered  by  itself, 
the  appellate  court  may  consider  all 
the  evidence  in  all  the  several  bills  to 
see  whether  the  error  is  rendered 
harmless.  Cooke  v.  Cooke,  29  Md. 
538. 

In  Indiana. — It  has  been  held  that 
where  there  are  two  bills  of  exceptions, 
in  one  of  which  objections  are  stated, 
but  not  in  the  other,  one  may  be  re- 
garded as  a  general  bill  and  the  other 
as  a  special  bill,  and  the  question  re- 
garded as  saved.  Kuhns  v.  Gates, 
92  Ind.  69. 

3.  Floyd  V.  Chess-Carley  Co. ,  76  Ga. 
752;    Wingfield    v.    Rhea,  77    Ga.  84; 
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V.  Where  Bill  Required — Exclxjsiveness  of  Remedy — 1.  Gen. 
eral  Rule. — Where  the  bill  of  exceptions  lies  and  no  alternative 
mode  is  provided  by  statute,  the  remedy  is  exclusive.*  It  is  the 
sole  means  by  which  matters  in  pais  are  brought  up  before  the 
appellate  court.* 


Singleton  v.  Southwestern  R.  Co.,  70 
Ga.  464. 

Defendant's  Exceptions.  —  Plaintiff's 
exceptions  have  therefore  no  proper 
place  in  the  defendant's  bill  of  excep- 
tions, and  where  inserted  should  be 
stricken  out  on  settlement.  Blodgett 
V.  Utica,  etc.,  R.  Co.,  64  Barb.  (N.  Y.) 
580. 

Motion  for  New  Trial.  —  Where  a 
motion  for  new  trial  has  been  made 
on  several  grounds  and  was  granted 
on  one  of  them  only,  the  others  thereby 
being  impliedly  overruled,  and  excep- 
tion is  taken  to  the  grant  of  the  mo- 
tion, it  seems  that  a  cross-bill  of  ex- 
ceptions must  be  filed  to  obtain  a  re- 
view of  points  raised  on  the  overruled 
grounds.  Wingfield  v.  Rhea,  77  Ga. 
84;  Singleton  v.  Southwestern  R. 
Co.,  70  Ga.  464;  Georgia  R.  Co.  v. 
Letchworth,  73  Ga.  88.  See  article 
New  Trial. 

On  Affirmation  of  Judgment. — Where 
the  judgment  is  affirmed  on  appellant's 
exceptions,  the  questions  considered  by 
the  cross-bill  are  unnecessary  and 
will  not  be  considered.  It  may  or  may 
not  be  dismissed,  in  the  discretion  of 
the  court.  Hill  v.  Silvey,  81  Ga.  514; 
Tucker  v.  Ball,  63  Ga.  814;  Runnalsz/. 
Aycock,  78  Ga.  554.  Otherwise  where 
the  judgment  below  is  unreversed. 
Tucker  v.  Ball,  68  Ga.  814. 

Time. — The  appellee  has  no  right  to 
a  cross-bill  until  the  principal  bill  is 
signed,  and  where  it  is  signed  at  or 
near  the  same  date  it  is  in  time.  Harris 
V.  Central  R.  Co.,  78  Ga.  525. 

Certification. — And  of  course  it  must 
be  certified  to  with  like  completeness 
as  the  original  bill.  Bridges  v.  Banks, 
62  Ga.  653. 

Assignment  of  Errors. — But  either 
party  may  assign  errors  on  the  bill  of 
exceptions  taken  by  the  other.  Will- 
iams V.  Bowdon,  I  Swan  (Tenn.)  282. 
See  article  Assignment  of  Errors, 
Vol.  II.,  p.  920. 

1.  State  V.  Larkin,  11  Nev.  314;  State 
V.  Rigg,  10  Nev.  284;  State  v.  Bohan, 
19  Kan.  28;  Scott  v.  Spencer  (Neb., 
1895),  62  N.  W.  Rep.  313;  Nelson  v. 
Johnson  (Neb.,  1895),  62  N.  W.  Rep. 
244;  Glass  V.  Zutavern  (.Neb.,  1895), 
61  N.  W.  Rep.  579. 


In  Lusk  V.  Parsons,  39  111.  App. 
380,  it  was  said:  "  The  bill  of  excep- 
tions, authenticated  by  the  signature 
and  seal  of  the  presiding  judge,  is  the 
only  proper  source  to  which  we  can 
resort  for  information  concerning  the 
actions  and  rulings  of  the  court  during 
the  trial,  the  nature  of  the  objections 
and  exceptions  thereto  and  the  rea- 
sons given,  if  any,  for  such  objec- 
tions." See,  to  the  same  effect,  Cline  v. 
Toledo,  etc.,  R.  Co.,  41  111.  App.  516; 
State  V.  Weiskittle,  61  Md.  51. 

No  Substitute. — Neither  the  affi- 
davits filed  in  a  cause,  the  certificate 
of  the  clerk,  nor  the  agreed  statement 
as  to  what  took  place  at  a  trial  can  be 
made  to  supply  the  place  of  a  bill  of 
exceptions  required  by  statute.  Young 
V.  State,  23  Ohio  St.  578;  Jacksonville 
V.  Lawson,  16  Fla.  321;  Pine  v.  Ander- 
son, 22  Fla.  330;  Price  v.  Sanchez,  8 
Fla.  136. 

Massachusetts  —  Case  Reported.  —  In 
Massachusetts  it  is  held  that  where  by 
consent  of  parties  a  case  is  reported  by 
a  judge  after  verdict  to  the  supreme 
judicialcourt, exceptions  allowed  there- 
in should  not  be  stated  in  a  separate 
bill  of  exceptions,  but  be  incorporated 
in  the  report.  Aldrich  v.  Boston,  etc., 
R.  Co.,  100  Mass.  31. 

Washington.  —  Under  Washington 
Code,  §  6,  providing  "in  actions  at 
law  and  in  special  proceedings  which 
are  appealable  the  appellant,  instead 
of  settling  a  statement  of  facts,  as 
provided  by  this  act,  may  have  his 
exceptions  and  such  facts  as  are 
material  to  the  same  made  part  of  the 
record  by  bill  of  exceptions,  as  pro- 
vided by  chapter  19  of  the  Code  of 
Washington  relating  to  exceptions  " — 
while  either  course  may  be  adopted, 
the  one  chosen  must  be  followed  ex- 
clusively. Jones  V.  Jenkins,  3  Wash. 
18. 

In  Ohio,  on  error  to  the  Superior 
Court  of  Cincinnati,  a  bill  of  evidence 
is  held  not  equivalent  to  a  bill  of 
exceptions.  Cook  Carriage  Co.  v. 
Johnson,   23    Wkly.    L.     Bull.    (Ohio) 

374- 

2.  Alabama. — Rives  v.  M'Losky,  5 
Stew.  &  P.  (Ala.)  330;  Weems  v. 
Weems,  69  Ala.  105;   Petty  z/.  Dill,  53 
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Certificate  of  Clerk. — Entry  and  certification   by  the  trial  clerk  ir^ 


Ala.  641;  Rolater  v.  Rolater,  52  Ala. 
III. 

California. — Harper  v.  Minor,  27 
Cal.  108. 

Florida. — Richardson  v.  State,  28 
Fla.  349. 

Georgia. — Tarver  v.  Rankin,  3  Ga. 
213. 

Illinois. — Clemson  v.  Kruper,  i  111. 
210. 

Indiana. — Evansville,  etc.,  R.  Co. 
V.  Frank,  3  Ind.  App.  96;  Pennsyl- 
vania Co.  V.  Niblack,  99  Ind.  149; 
Quill  V.  Gallivan,  108  Ind.  235;  Ex  p. 
Hayes,  88  Ind.  i;  King  v.  Marsh,  37 
Ind.  389;  McEwen  v.  Hussey,  23  Ind. 
395;  Holdridge  v.  Sweet,  23  Ind.  118. 

Lotiisiana. — State  v.  Judge,  40  La. 
Ann.  809;  Harrison  v.  Waymouth,  3 
Rob.  (La.)  341;  New  Orleans  Ex- 
change, etc.,  Co.  V.  Yorke,  4  La.  Ann. 
138;  Scott  V.  Lawson,  10  La.  Ann.  547; 
Dwight  V.  Richard,  5  La.  Ann.  365; 
State  V.  Drew,  32  La.  Ann.  1043;  State 
V.  Comstock,  36  La.  Ann.  308;  State  v. 
Jessie,  30  La.  Ann.  1170;  State  v.  An- 
derson, 42  La.  Ann.  590. 

Massachusetts. — Storer  v.  White,  7 
Mass.  448. 

Michigan. — Peabody  v.  McAvoy,  23 
Mich.  526;  Monnier  v.  Mizner,  17 
Mich.  271. 

Mississippi. — Barfield  v.  Impson,  i 
Smed.  &  M.  (Miss.)  326;  McKnight  v. 
Dozier,  44  Miss.  608;  Hackler  v. 
Cabel,  I  Walk.  (Miss.)  91. 

Missouri. — Butcher  v.  Keil,  i  Mo. 
263;  Davis  V.  Hays,  i  Mo.  271;  State 
V.  Treace,66  Mo.  124;  State  v.  Pollard, 
14  Mo.  App.  583;  Perkins  v.  Bakrow, 
39  Mo.  App.  332;  Bevin  v.  Powell,  11 
Mo.  App.  216;  McNeil  v.  Home  Ins. 
Co.,  30  Mo.  App.  306;  Puller  v. 
Thomas,  36  Mo.  App.  105;  Norton  v. 
St.  Louis,  etc.,  R.  Co.,  40  Mo.  App. 
642;  Roeder  v.  Studt,  12  Mo.  App.  566; 
Skaggs  V.  Given,  29  Mo.  App.  612; 
State  V.  Forsythe,  89  Mo.  667;  Gale  v. 
Pearson,  6  Mo.  253;  Crane  v.  Taylor, 
7  Mo.  285;  Brown  v.  Brown,  7  Mo. 
288;  Bernarder  v.  Langham,  7  Mo. 
476;  Martin  v.  Hagan,  8  Mo.  505;  Hoyt 
V.  Williams,  41  Mo.  270;  Tower  v. 
Moore,  52  Mo.  118;  State  v.  Musick, 
loi  Mo.  260;  Jones  v.  Christian,  24 
Mo.  App.  540;  Butcher  v.  Keil,  i  Mo. 
262;  Davis  V.  Hays,  i  Mo.  270; 
Alexander  v.  Hayden,  2  Mo.  211; 
Bartlett  v.  Draper,  3  Mo.  487;  Foster 
V.  Nowlin,  4  Mo.  18;  Coleman  v.  Mc- 


Knight, 4  Mo.  83;  Richardson  v.  Har- 
rison, 4  Mo.  232;  Withington  v.  Young, 
4  Mo.  564;  Searcy  v.  Devine,  4  Mo.  626; 
Hughes  V.  Ellison.  5  Mo.  no;  Pratt  v. 
Rogers,  5  Mo.  51;  Thompson  v.  Child, 
6  Mo.  162;  Gale  v.  Pearson,  6  Mo. 
253;  Magehan  v.  Orme,  7  Mo.  4;  Shel- 
ton  V.  Ford,  7  Mo.  209;  Benoist  v. 
Powell,  7  Mo.  224. 

Montana. — Barber  v.  Briscoe,  8 
Mont.  215;  Noteware  v.  Sterns,  i  Mont. 
314;  Kleinschmidt  v.  McAndrews,  4 
Mont.  27;  Rooney  v.  Tong,  4  Mont. 
597;  Territory  v.  Junks,  8  Mont.  135; 
Territory  v.  Bell,  5  Mont.  562;  State 
V.  Chandonette,  10  Mont.  281. 

Nebraska. — Nebraska  City  v.  Baker, 
I  Neb.  180. 

Ohio. — Windhorst  v.  Wilhelms,  i 
Ohio  Cir.  Ct.  Rep.  28;  Lockhart  v. 
Brown,  31  Ohio  St.  431;  Pettitt  v.  Van 
Fleet,  51  Ohio  St.  536;  Ralston  v. 
Kohl,  30  Ohio  St.  92;  Evans  v.  Rey- 
nolds, 32  Ohio  St.  163;  Goodin  v. 
State,  16  Ohio  St.  344;  Sleet  v.  Wil- 
liams, 21  Ohio  St.  82;  Shinkle  v.  Rip- 
ley First  Nat.  Bank,  22  Ohio  St.  521; 
Young  V.  State,  23  Ohio  St.  578;  Jones 
V.  State,  20  Ohio  34;  Newcomb  v. 
Cincinnati  Ins.  Co.,  22  Ohio  St.  384. 

Pennsylvania. — Eakman  v.  Sheaflfer,. 
48  Pa.  St.  176;  Oakland  R.  Co.  v. 
Thomas,  i  Penny.  (Pa.)  435;  Fife  v. 
Com.,  29  Pa.  St.  429. 

Tennessee. — Alexander  v.  State,  3 
Heisk.  (Tenn.)475.  C^w/«r^  Wickham 
V.  State,  7  Coldw.  (Tenn.)  525;  State 
V.  Joseph  (La.,  1893),  12  So.  Rep.  934; 
Johnson  v.  State,  26  N.  J.  L.  313;  Allen 
V.  State,  Mart.  &  Y.  (Tenn.)  295; 
Boren  v.  Cox,  Peck  (Tenn.)  369. 

Texas. — Hess  v.  Dean,  66  Tex.  664; 
McGehee  v.  Lane,  34  Tex.  390;. 
Daugherty  v.  Harris,  2  Tex.  Unrep. 
Cas.  458;  Poe  V.  State,  32  Tex.  70; 
Wampler  v.  State,  28  Tex.  App.  352; 
Davis  V.  State,  75  Tex.  420. 

Virginia. — Magarity  v.  Shipman,  82 
Va.  806. 

West  Virginia. —  Danks  v.  Rode- 
heaver,  26  W.  Va.  274. 

Wisconsin. — Merwins  v.  O'Day,  9 
Wis.  158;  Heald  v.  Wells,  7  Wis.  149; 
Smith  V.  Lavin,  8  Wis.  265;  Thomas  v. 
Savag-e,  8  Wis.  160;  Weeks  v.  School 
Dist.  No.  6,  8  Wis.  166;  Johannes  v. 
Youngs,  42  Wis.  401. 

United  States. — Chambers  County  v. 
Clews,  21  Wall.  (U.  S.)  321;  Hanna 
V.  Maas,    122    U.    S.    26;  Struthers  v. 
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the  record  proper,  of  such  matters,  do  not  authenticate  them  or 
authorize  their  review.* 

Certificate  of  Judge. — Even  a  certificate  by  the  trial  judge  that 
the  record  proper  contains  a  correct  bill  of  exceptions  is  insuffi- 
cient.* 

2.  Stipulations. — It  follows  that  parties  cannot  substitute  a  writ- 
ten stipulation  or  agreed  statement  of  facts  as  to  the  proceedings 
on  the  trial  in  lieu  of  the  formal  bill  required  by  statute.* 


Drexel,  122  U.  S.  487;  Kerr  z'.  Clampitt, 
95  U.  S.  188;  Young  V.  Martin,  8  Wall. 
(U.  S.)  354;  Suydam  v.  Williamson.  20 
How.  (U.  S.) 427;  Williams  v.  Norris, 
12  Wheat.  (U.  S.)  117;  Levering  v. 
Dayton,  4  Wash.  (U.  S.)  698. 

England. — Galvey  v.  Baker,  5  CI.  & 

F.  157- 

1.  California. — Thompson  v.  Lyon, 
14  Cal.  39;  Gunter  v.  Geary,  i  Gal. 
462;  Pierce  v.  Minturn,  i  Cal.  471;  De 
Johnson  v.  Sepulbeda,  5  Cal.  149. 

Georgia. — Hodges  v.  Roberts,  79 
Ga.  212. 

Illinois. — Saunders  v.  McCoUins,  5 
111.  419;  Corey  v.  Russell,  8  111.  366; 
Peacock  v.  People,  83  111.  331;  Steffy 
V.  People,  130  111.  98;  Gould  v.  Howe, 
127  111.  252;  Martin  v.  Foulke,  114  111. 
206;  Graham  v.  People,  115  111.  566; 
Magill  V.  Brown,  98  111.  235;  Gill  v. 
Skelton,  54  111.  158;  Hahn  v.  St.  Clair 
Sav.,  etc.,  Co.,  50  111.  456;  McLaugh- 
lin V.  Walsh,  4  111.  185;  Petty  v.  Scott, 
10  111.  209;  Moss  V.  Flint,  13  111.  572; 
City  Cab  Co.  v.  Taylor, 30  111.  App.  47. 

Indiana. — Sidener  v.  Davis,  69  Ind. 
336;  Lewis  V.  Goodman,  129  Ind.  359. 

Missouri. — Kohn  v.  Lucas,  17  Mo. 
App.  30;  U.  S.  V.  Gamble,  10  Mo.  459; 
Christy  v.  Myers,  21  Mo.  112;  Blount 
V.  Zinif,  55  Mo.  455;  Jefferson  City  v. 
Opel,  67  Mo.  394;  Ober  v.  Indianapo- 
lis, etc.,  R.  /Co.,  13  Mo.  App.  84;  Stur- 
divant  v.  Watkins,  47  Mo.  177. 

Mississippi. — New  Orleans,  etc.,  R. 
Co.  V.  Albritton,  38  Miss. 242;  Whitfield 
V.  Westbrook,  40  Miss.  311;  Porter  v. 
Porter,  41  Miss.  116;  Moody  v.  Nichol, 
26  Miss.  109;  Jamison  v.  Moon,  43 
Miss.  598;  McKnight  v.  Dozier,  44 
Miss.  606;  Vicksburg,  etc.,  R.  Co.  v. 
Ragsdale,  51  Miss.  447. 

By  Order  of  Court. — The  embodiment 
of  matters  in  pais  in  the  record  by  or- 

Ider  of  court  is  not  proper  unless  by 
statute.  Dillard  v.  Parker,  25  Ark.  507; 
Berry  z/. Singer,  10  Ark.  491.  ^^-/f  article 
Appeals,  Record  Proper, NoX.  II.,  p.  260. 
Written  Matters. — So  papers,  docu- 
ments,   etc.,  not  intrinsically  part  of 


the  record  proper,  cannot  become  so, 
where  not  brought  up  by  a  bill,  by 
incorporation  in  the  record  proper. 
Wike  V.  Campbell,  5  Colo.  126;  Fil- 
ley  V.  Cody,  4  Colo.  542;  Anderson  v. 
Sloan,  I  Colo.  33;  Smith  v.  Wilson,  26 
111.  187;  Eggleston  v.  Buck,  24  111.  262; 
Douglass  V.  Parker,  43  111.  146;  Wil- 
son V.  McDowell,  65  111.  522;  Mills  v. 
Simmonds,  10  Ind.  464. 

Incorporation  by  Reference. — A  stat- 
ute authorizing  evidence  attached  to 
the  bill  to  be  incorporated  by  refer- 
ence only  authorizes  the  judge,  not 
the  clerk,  to  make  such  reference, 
and  the  latter's  references  are  of  no 
effect.  Sidener  v.  Davis,  69  Ind.  336; 
Kimball  v.  Loomis,  62  Ind.  201 ;  Aurora 
F.  Ins.  Co.  V.  Johnson,  46  Ind.  315; 
Columbus,  etc.,  R.  Co.  v.  Griffin,  45 
Ind.  369;  State  v.  Peru,  etc.,  R.  Co., 
44  Ind.  351;  Anderson  v.  Lane,  32 
Ind.  102;  Burdick  v.  Hunt,  43  Ind. 
381;  Kesler  v.  Myers,  41  Ind.  543; 
Cluck  V.  State,  40  Ind.  263;  Stewart  v. 
Rankin,  39  Ind.  161. 

Where  a  note  by  the  clerk  in- 
serted in  the  bill  states  that  cer- 
tain marks  against  certain  questions 
embodied  in  the  deposition  embraced 
in  the  bill  meant  depositions  sup- 
pressed, and  certain  other  marks 
those  questions  not,  it  cannot  be  used 
on  appeal  to  guide  the  court  in  the  in- 
terpretation of  the  instrument.  Black 
V.  Daggy,  13  Ind.  383. 

Motion  to  Arrest. — Nor  can  errors 
arising  on  the  trial  proper  to  be  raised 
by  a  bill  of  exceptions  be  brought  up 
for  review  only  by  a  motion  in  arrest 
of  judgment.  White  v.  Caldwell,  17 
Mo.  App.  691. 

2.  Pearce  v.  Clements,  73  Ala.  257; 
Alford  V.  Eubank,  44  Ala.  276. 

An  order  of  the  judge  that  matters 
properly  included  in  the  bill  of  excep- 
tions be  made  a  part  of  the  recwrd 
proper  is  void,  except  where  author- 
ized by  statute.  Wynne  v.  Edwards, 
7  Humph.  (Tenn.)4i8. 

3.  Alabama. —  Pearce  v.  Clements, 
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3.  Evidence. — The  evidence  introduced,  or  offered  and  rejected 
on  the  trial,  can  in  general,  in  actions  at  law,  only  be  brought  be- 
fore the  appellate  court  by  bill  of  exceptions,*  whether  it  be  oral 


73  Ala.  257;  Kirby  v.  Vann,  51  Ala. 
221;  Kerley  v.  Vann,  52  Ala.  7;  Small 
V.  McCalley,  51  Ala.  527;  Clark  v.  Mc- 
Crary,  80  Ala.  no;  Southern  Express 
Co.  V.  Black,  54  Ala.  177. 

Arkansas. — Ashley  v.  Stoddard,  26 
Ark.  654;  Lawsonz/.  Hayden,  13  Ark. 
316. 

Colorado. — Filley  v.  Cody,  4  Colo. 
542. 

Florida.  —  Richardson  v.  State,  28 
Fla.  350. 

Illinois. —  Eureka  Coal  Co.  v.  Pow- 
ers, 10  111.  App.  61;  Advance  Elevator, 
etc.,  Co.  V.  Eddy,  16  111.  App.  263;  Chi- 
cago, etc.,  R.  Co.  V,  Benham,  25  111. 
App.  248. 

Indiana. — Citizens'  Ins.  Co.  v.  Har- 
ris, 108  Ind.  392;  Blackburn  v.  Wag- 
ner, 83  Ind.  325. 

Kansas.  —  Hodgden  v.  Ellsworth 
County,  10  Kan.  637;  Cohen  v.  Trow- 
bridge, 6  Kan.  385. 

Maine. — Coburn  v.  Murray,  2  Me. 
336. 

Maryland. — State  v.  Weiskittle,  61 
Md.  48. 

Michigan. — Wessels  v.  Beeman,  66 
Mich.  343. 

Missouri. — Lamb  v.  Brolaski,  38  Mo. 
51;  Spencer  v.  St.  Louis,  etc.,  R.  Co., 
79  Mo.  500;  Kennerly  v.  Merry,  11 
Mo.   214. 

Montana.  —  Herman  v.  Jeffries,  4 
Mont.  513. 

Nebraska. — Herbison  v.  Taylor,  29 
Neb.  217. 

Tennessee. — Rhea  v.  White,  3  Head 
(Tenn.)  123. 

Washington.  —  Howard  v.  Ross,  3 
Wash.  292. 

It  is  not  material  whether  the  agreed 
statement  of  facts  is  set  out  in  the 
transcript  or  not.  Pearce  v.  Clements, 
73  Ala.  257. 

In  Wisconsin  papers  may  form  a  bill 
of  exceptions  by  stipulation  of  attor- 
neys when  ordered  by  the  court  to  be 
made  part  of  the  record.  Houlehan 
-'.  Rassler,  73  Wis.  559;  Martin  v.  Fox, 
etc..  Imp.  Co.,  19  Wis.  552. 

In  Iowa  an  agreed  written  statement 
of  facts  in  the  cause,  signed  by  both 
parties  and  duly  filed,  was  held  a  part 
of  tne  record  proper.  Black  v.  Howell, 
56  Iowa  630. 

In.  OMo,    however,   it  is    held   that 


when  the  record  is  made  up  at  the 
beginning  of  the  case  by  an  agreed 
statement  of  facts,  put  in  writing  and 
filed  as  part  of  the  record,  no  formal 
bill  of  exceptions  is  necessary.  Brown 
V.  Mott,  22  Ohio  St.  149. 

Admissions  of  Parties. — So  admissions 
of  the  parties  made  during  the  progress 
of  the  trial  must  be  embodied  in  the 
bill,  as  it  forms  no  part  of  the  record. 
Lindley  v.  Atchison,  etc.,  R.  Co.,  47 
Kan.  432. 

1.  Colorado. — Marshall  Silver  Min. 
Co.  V.  Kirtley,  8  Colo.  no. 

Florida. — Waddell  v.  Cunningham, 
27  Fla.  477;  Pine  v.  Anderson,  22  Fla. 
330;  Burk  V.  Clark,  8  Fla.  9;  McKay 
V.  Friebele,  8  Fla.  21. 

Georgia. — Western  Union  Tel.  Co. 
V.  Michelson  (Ga.,  1894).  21  S.  E.  Rep. 
169;  Hancock  v.  Perkins,  68  Ga.  830. 

Illinois. — McBain  v.  Enloe,  13  111. 
76;  Stack  V.  People,  80  111.  32;  Eliza- 
bethtown  v.  Lefler,  23  111.  90;  Tarble 
V.  People,  III  111.  120;  Lee  v.  Mound 
Station,  118  111.  304;  McLaughlin  v. 
Walsh,  4  111.  185;  Clifford  v.  Drake, 
14  111.  App.  75;  Nason  v.  Letz,  73  111. 
371;  Earll  V.  People,  73  111.  329;  Miller 
V.  Houcke,  4  111.  501;  Hays  v.  Smith, 
4  111.  427;  Russell  V.  Whiteside,  5  111. 
7;  Huftalin  v.  Misner,  70  111.  55;  Prout 
V.  Grout,  72  111.  456;  Gebbie  v.  Mooney, 
121  111.  258;  Indianapolis,  etc.,  R.  Co. 
V.  Miller,  62  111.  468;  Krebaum  v.  Cor- 
dell,  63  111.  23;  Bowman  v.  Bowman, 
64  111.  75;  Cunningham  v.  Craig,  53 
111.  252;  Wallahan  v.  People,  40  111. 
104;  Kitchell  V.  Burgwin,  21  111. 
45- 

Indiana. — Fasnachtr/.  German  Liter- 
ary Assoc,  99  Ind.  133;  Smawley  v. 
Stark,  16  Ind.  371;  Tilman  v.  Harter, 
38  Ind.  i;  Prilliman  v.  Mendenhall, 
120  Ind.  279;  Cole  v.  Driskell,  i  Blackf. 
(Ind.)  17. 

Iowa. — Garber  v.  Morrison,  5  Iowa 
476;  Jordan  v.  Quick,  11  Iowa  9; 
State  V.  Hessian,  58  Iowa  68;  State 
V.  Hemrick,  62  Iowa  414. 

Kansas. — Litsey  v.  Mofifett,  29  Kan. 
507;  McArthur  v.  Mitchell,  7  Kan. 
173;  Kshinka  v.  Cawker,  16   Kan.  63. 

Kentucky.  —  Vaughn  v.  Mills,  18  B. 
Mon.  (Ky.)  633. 

Louisiana.  —  State  v.  Nelson,  32  La. 
Ann.  842;  State  v.  Ross,  32  La.  Ann. 
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or  written.     And  the  evidence  can  only  be  made  a  part  of  the 
record  by  the  trial  court.     The  appellate  court  has  no  power  to 


854;  State  V.  Hudson,  32  La.  Ann. 
1052. 

Mississippi. — Rogers  v.  McDaniel,  3 
How.  (Miss.)  172;  Abbott  z/.  Hackman, 
2  Smed.  &.  M.  (Miss.)  510;  Berry  v. 
Hale,  I  How.  (Miss.)  318;  Windham  v. 
Williams,  27  Miss.  314;  Mhoon  v.  Col- 
ment,  51  Miss.  60. 

Missouri. — State  v.  Ramsey,  82  Mo. 
133;  Wood  V.  Nortman,  85  Mo.  298; 
Hoyt  V.  Williams,  41  Mo.  270. 

Montana. — State  v.  Chandonette,  10 
Mont.  280;  Daniels  v.  Andes  Ins.  Co., 
2  Mont.  500;  Helena  First  Nat.  Bank 
V.  Irvine,  2  Mont.  554. 

N^ebraska. — Joiner  v.  Van  Alstyne,  20 
Neb.  578. 

Nevada. — State   v.  Larkin,   11  Nev. 

314- 

New  York. — Berly  v.  Taylor,  5  Hill 
(N.  Y.)  579;  Powell  V.  Waters,  8  Cow. 
(N.  Y.)  682;  Powell  V.  Powell,  8  Cow. 

(N.  Y.)755. 

Ohio. — Acheson  v.  Sutliff,  18  Ohio 
122;  Challen  v.  Cincinnati,  40  Ohio 
St.  113;  Cleveland,  etc.,  R.  Co.  v.  Mc- 
Lean, I  Ohio  Cir.  Ct.  Rep.  112;  Stege- 
man  v.  Humbers,  2  Ohio  Cir.  Ct.  Rep. 
52;  Miller  z/.  Simms,  i  Cine.  Super.  Ct. 
Rep.  (Ohio)  485. 

Penjisylvania. — Williams   v.    Elliott, 

4  Penney  (Pa.)  430. 

Tennessee.  —  Perry  v.  Pearson,  i 
Humph.  (Tenn.)  439;  Spurlock  v. 
Fulks,  I  Swan  (Tenn.)  290;  Gait  v. 
Dibrell,  10  Yerg.  (Tenn.)  147;  McCon- 
nell  V.  Read,  Mart.  &  Y.  (Tenn.)  224; 
Martin  v.  Tennessee  Bank,  2  Coldw. 
(Tenn.)  332;  Williams  v.  Duffy,  7 
Humph.  (Tenn.)  255;  McKeel  v.  Bass, 

5  Coldw.  (Tenn.)  151;  Stewart  v.  State, 
7  Coldw.  (Tenn.)  338;  Cornelius  v. 
Merritt,  2  Head  (Tenn.)  100;  Union 
Bank  v.  Lowe,  Meigs  (Tenn.)  229; 
Hays  V.  Crawford,  i  Heisk.  (Tenn.) 
86;  Brevard  v.  Summar,  2  Heisk. 
(Tenn.)  103;  Baker  v.  McMinnville, 
2  Heisk.  (Tenn.)  117;  Anderson  v. 
Walker,  Mart.  &Y.  (Tenn.)  201;  Hud- 
dleston  v.  State,  7  Baxt.  (Tenn.) 
56. 

Texas. — Texas,  etc.,  R.  Co.  v.  McAl- 
lister, 59  Tex.  361. 

West  Virginia. — Danks  v.  Rode- 
heaver,  26  W.  Va.  282. 

United  States. — Norris  v.  Jackson,  9 
Wall.  (U.  S.)  125;  Gulf,  etc.,  R.  Co.  v. 
Washington,  49  Fed.  Rep.  347. 

Note  of  Evidience. — So  under  Louisi- 


ana practice  a  mention  in  a  note  of 
evidence  that  evidence  was  objected 
to,  but  without  statement  of  the 
grounds,  is  not  equivalent  to  the  res- 
ervation of  the  bill  of  exceptions. 
State  V.  Nelson,  32  La.  Ann.  842. 

Other  Means. — The  only  other  means, 
except  where  in  equity  the  testimony 
is  a  matter  of  record,  or  where  by 
statute  it  may  be  made  part  of  the 
record  by  order  of  court,  is  by  agree- 
ment of  parties  (see  Stipulations ,  su- 
pra'), by  demurrer,  by  order,  or  by 
special  verdict,  Lennox  v.  Pike,  2 
Ark.  14;  Cole  v.  Driskell,  i  Blackf. 
(Ind.)  16;  Gist  V.  Higgins,  i  Bibb. 
(Ky.)  304;  or  by  a  bill  of  exceptions, 
Maddox  v.  Brown,  9  Port.  (Ala.)  118; 
or  by  a  statutory  case  stated.  See 
article  Agreed  Case,  Vol.  I.,  p.  384. 
Miller  v.  Hershey,  59  Pa.  St.  64. 

On  Motion  for  New  Trial. — Newly 
discovered  evidence  contained  in  a 
motion  for  a  new  trial  cannot  be  re- 
garded on  appeal  unless  incorporated 
in  a  bill  of  exceptions.  Nelson  v. 
Brixen,  7  Utah  454.  See  article  New 
Trial. 

In  Chancery  Cause. — So  where  a  bill 
of  exceptions  is  appropriate  by  statute 
in  a  chancery  cause,  evidence  alleged 
to  have  been  erroneously  excluded 
must  be  made  part  of  the  record  by 
a  bill  of  exceptions.  Anderson  v. 
Middle,  etc.,  R.  Co.,  91  Tenn.  44; 
Steele  v.  Frierson,  85  Tenn.  430; 
Aymett  v.  Butler,  8  Lea  (Tenn.)  453. 

Where  Apparent  by  Charge.  —  But 
although  the  evidence  is  not  brought 
up,  if  the  charge  is  in  the  record,  and 
it  appear  therefrom  that  certain  evi- 
dence was  before  the  court  and  certain 
issues  of  fact  and  law  were  tried,  it 
may  be  considered  whether  the  in- 
structions given  related  to  the  subject- 
matter  of  the  suit,  and  the  evidence 
thus  shown  to  be  before  the  court. 
Keitt  V.  Spencer,  19  Fla.  748. 

Reserved  Questions  of  Law. — So  where 
statutory  reserved  questions  of  law  are 
allowed,  the  facts  essential  for  their 
review  can  only  be  brought  up  by  a 
bill  of  exceptions.  Miller  z'.  Hershey, 
59  Pa.  St.  67;  Wilson  v.  Steamboat 
Tuscarora,  25  Pa.  St.  317;  Barwell  v. 
Wirth,  61  Pa.  St.  133;  Central  Bank  v. 
Earley,  113  Pa.  St.  480;  Leach  z/.  Ans- 
bacher,  28  Leg.  Int.  (Pa.)  277. 

Judgment  Roll. — Judgment  rolls  used 
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make  omitted  evidence  a  part  of  the  bill  of  exceptions  or  the 
record  proper  on  the  appeal.  It  will  not,  therefore,  grant  an 
order  requiring  the  clerk  of  the  court  below  to  insert  such  omit- 
ted evidence  in  the  record.' 

4.  Motions  Generally. — Motions  of  various  kinds  made  during 
the  progress  of  a  cause,  and  the  rulings  of  the  court  granting  or 
denying  them,  must,  in  order  to  be  reviewed  on  appeal,  be  taken 
up  on  a  bill  of  exceptions.*  See  also  article  APPEALS,  Vol.  II.,  p. 
272. 


as  evidence  must  be  brought  up  in  the 
bill.     Morris  v.  Angle,  42  Cal.  236. 

Exhibits. — So  the  appropriate  mode 
of  showing  that  exhibits  have  not  been 
proven  is  by  a  bill  of  exceptions  incor- 
porating them.  English  v.  Roche,  6 
Ind.  62;  Brown  v.  Woodbury,  5  Ind. 
254;  Haarstick  v.  Shields,  8  Mo.  App. 
601. 

Memorandtim. — So  also  memoranda 
of  motions  made  and  overruled  in  the 
progress  of  the  trial.  Allen  v.  State, 
Mart.  &  Y.  (Tenn.)  295. 

Accounts  and  Particulars. — And  ac- 
counts and  bills  of  particulars.  Cor- 
nelius V.  Merritt,  2  Head  (Tenn.)  100; 
Eggleston  v.  Buck,  24  111.  262. 

Instruments  Sued  on. — Copies  of  in- 
struments sued  on  are  not  before  the 
appellate  court  unless  by  bill  of  ex- 
ceptions. Garrity  v.  Lozano,  83  111. 
597;  Cook  V.  Hughes,  i  Colo.  51;  Mar- 
tin V.  Ehrenfels,  24  111.  1S8;  Franey  v. 
True,  26  111.  184;  Union  Bank  v.  Lowe, 
Meigs  (Tenn.)  229;  McKeel  v.  Bass,  5 
Coldw.  (Tenn.)  151. 

Insolvent's  Schedule. — And  a  schedule 
of  an  insolvent  debtor,  filed  by  him  in 
conformity  to  an  order  discharging 
him.  Walker  v.  Graham,  10  Yerg. 
(Tenn.)  233;  Matthews  v.  Weeden,  4 
Yerg.  (Tenn.)  166. 

Notice  of  Set-off. — So  a  notice  of  set- 
off does  not  constitute  a  part  of  the 
record  proper,  and  any  errors  in  the 
proof  relating  thereto  must  be  duly 
presented  by  a  bill  of  exceptions. 
Pledger  v.  Glover,  2  Port.  (Ala.) 
174. 

Facts  Claimed  as  Waiver. — Facts  oc- 
curring on  the  trial,  alleged  by  the 
appellee  as  a  waiver  of  the  exceptions 
taken  by  the  exceptant,  should  be  em- 
bodied in  the  bill  of  exceptions.  Jack- 
son V.  Tuttle,  7  Cow.  (N.  Y.)  365. 

Depositions  must  be  brought  up  by 
bill  of  exceptions.  McRaven  v.  Mc- 
Guire,  9  Smed.  &  M.  (Miss.)  34. 

Statutes.  —  The  statutes  of  other 
states  cannot  be  considered  unless  em- 


braced in  the  bill  of  exceptions.  Knapp 
V.  Abell,  10  Allen  (Mass.)  485;  Upham 
V.  Damon,  12  Allen  (Mass.)  98;  Kline 
V.  Baker,  99  Mass.  253;  Haines  v. 
Hanrahan,  105  Mass.  480. 

Transcript  of  Judgment. — So  the  tran- 
script of  a  judgment  of  a  justice  of  a 
county,  on  which  a  scire  facias  for  exe- 
cution is  issued  by  a  justice  of  another 
county,  is  no  part  of  the  record  of  suit 
by  scire  facias  unless  by  bill.  Robin- 
son V.  Tousey,  6  Blackf.  (Ind.)  256. 

Interrogatories. — The  rule  applies  to 
interrogatories  to  a  party  and  a  ruling 
on  a  motion  to  strike  them  out.  Stott 
V.  Smith,  70  Ind.  298. 

Notice  of  Order.  —  In  California  it  was 
held  that  where  notice  of  an  order 
overruling  a  demurrer  must  be  given 
to  the  adverse  party,  the  opposite 
party  alleging  that  notice  was  not 
given  must  show  it  by  the  bill  of  ex- 
ceptions. Catanich  v.  Hayes,  52  Cal. 
338. 

1.  Saxon  V.  State,  ir6  Ind.  6. 

2.  Alabama. — Wiggins  v.  Withering- 
ton,  96  Ala.  535;  David  v.  David,  66 
Ala.  140;  James  v.  Moseley,  47  Ala. 
301;  Waring  v.  Gilbert,  25  Ala.  295; 
Lienkauff  v.  Tuskaloosa  Sale,  etc., 
Co.,  99  Ala.  619;  Tennessee,  etc.,  R. 
Co.  V.  East  Alabama  R.  Co.,  81  Ala. 

94- 

California. — Haraszthy  v.  Horton, 
46  Cal.  546;  Morris  v.  Angle,  42  Cal. 
236;  Nye  V.  Marysville,  etc.,  St.  R. 
Co.,  97  Cal.  461;  De  Pedrorena  v. 
Hotchkiss,  95  Cal.  636;  Pico  v.  Cohn, 
78  Cal.  384;  Richardson  v.  Eureka,  92 
Cal.  64;  Douglass  v.  McFarland,  92 
Cal.  656. 

Georgia. — Fleming  v.  Bainbridge,  84 
Ga.  622. 

Illinois. — Burns  v.  People,  126  111. 
284;  McClurkin  v.  Ewing,  42  111.  283; 
Earll  V.  People,  73  111.  329;  Holmes 
V.  People,  ID  III.  478;  Dickhut  v. 
Durrell,  11  111.  72;  Parsons  v.  Evans, 
17  111.  238;  Snell  V.  M.  E.  Church 
See,  58  111.   290;    Harnes  v.  Aufield, 
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Instances  of  Motions.— As  will  be  seen  by  the  multitude  of  authorities 
cited  in  support  of  this  general  rule,  the  duty  of  a  party  complain- 


79    111.    257;    Burns    v.     People,    126 
111.  282;  James  v.  Dexter,  113  III.  654 
Van  Cott  V.  Sprague.  5   111.   App.  99 
Schmidt    v.    Skelly,    9    111.    App.    532 
Saunders  v.  Bernard,  11  111.  App.  514 
Duchardt  v.  People,   12  111.  App.  299 
Alley  V.    Limbert,    35    111.    App.    592 
Spangenberg  v.  Charles,  44  111.   App 
526;  Brockenbrough  v.  Dresser,  67111 
226;  Van  Pelt  v.  Dunford,  58  111.  145 
Watts   V.  McLean,    28   111.    App.    537 
Foreman  v.  Johnson,  37  111.  App.  452 
Mullen  V.  People,  138   111.  606;   Brom- 
well  V.   Bromwell,   139  111.  424;    Hea- 
cock  V.  Hosmer,  109  111.  247;  Schlump 
v.    Reidersdorf,   28   111.   68;    Bedee   v. 
People,   73  111.  320;   McElwee  v.  Peo- 
ple, 77  111.  494- 

Indiana.— ^oss  v.  Davis,  97  Ind. 
79;  Cincinnati,  etc.,  R.  Co.  v.  Lev- 
iston,  97  Ind.  488;  Aurora  F.  Ins. 
Co.  V.  Johnson,  46  Ind.  315;  Taylor  v. 
Fletcher,  15  Ind.  80;  Indianapolis,  etc., 
R.  Co.  V.  Wyatt,  16  Ind.  204;  Round 
V.  State,  14  Ind.  493;  ThAmpson  v. 
White,  18  Ind.  373;  Whiteside  v. 
Adams,  26  Ind.  250;  Smith  v.  Smith, 
77  Ind.  80;  Indianapolis,  etc..  Gravel 
Road  Co.  V.  Christian,  93  Ind.  360; 
Borchus  V.  Huntington  Bldg.,  etc., 
Assoc,  97  Ind.  180;  Arnold  v.  Arnold 
(Ind.,  1895),  39  N.  E.  Rep.  863;  Boil 
V.  Simms,  60  Ind.  162;  Myers  v.  Con- 
way, 62  Ind.  474;  Knox  County  v. 
Montgomery,  109  Ind.  69;  Nutting  v. 
Losance,  27  Ind.  37;  Klinglerz/.  Smith, 
131  Ind.  524;  Collins  v.  Cornwell,  131 
Ind.  20;  Sidener  v.  Davis,  87  Ind.  342; 
Urton  V.  Luckey,  17  Ind.  213;  Tilman 
V.  Harter,  38  Ind.  i;  Holland  v.  Hol- 
land, 131  Ind.  196;  Owens  v.  Tague, 
3  Ind.  App.  245;  Ohio,  etc.,  R.  Co.  v. 
Engrer,  4  Ind.  App.  261 ;  Line  v.  State, 
131  Ind.  468;  Sheeks  v.  Fillion,  3  Ind. 
App.  262;  Engard  v.  Frazier,  7  Ind. 
154;  Burntrager  v.  McDonald,  34  Ind. 
277;  Smith  V.  Smith,  15  Ind.  315;  Ross 
V.  Misner,  3  Blackf.  (Ind.)  362;  Han- 
cock V.  Fleming,  85  Ind.  571;  Lippman 
V.  South  Bend,  84  Ind.  276;  Balue  v. 
Richardson,  124  Ind.  480;  Jarvis  v. 
Banta,  83  Ind.  528;  Thomas  v.  Griffin, 
I  Ind.  App.  459;  Kiley  v.  Murphy,  7 
Ind.  App.  239;  Louisville,  etc.,  R.  Co. 
V.  Shanks,  132  Ind.  395;  Lake  Erie, 
etc.,  R.  Co.  V.  Clark,  7  Ind.  App.  155; 
Ohio,  etc.,  R.  Co.  v.  McDaneld,  5  Ind. 
App.  108;  Evansville,  etc.,  R.  Co.  v. 
Maddux,   134  Ind.   571;   Toledo,  etc., 


R.  Co.  V.  Mylott,  6  Ind.  App.  438; 
Scotten  V.  Divilbiss,  60  Ind.  37;  Long 
V.  Brookston,  79  Ind.  183;  W^ashing- 
ton  Ice  Co.  v.  Lay,  103  Ind.  48;  Mer- 
ritt  V.  Cobb,  17  Ind.  314;  Ferrier  v. 
Deutchman,  51  Ind.  21;  Orr  v.  Wor- 
den,  10  Ind.  553;  Kirby  v.  Cannon, 
9  Ind.  371;  Princeton  School  Town  v. 
Gebhart,  61  Ind.  187;  Greensburgh, 
etc.,  Turnpike  Co.  v.  Sidener,  40  Ind. 
424;  Allen  V.  Berndt,  133  Ind.  355; 
Union  Cent.  L.  Ins.  Co.  v.  Huyck,  5 
Ind.  App.  474;  Thiebaud  v.  Tait  (Ind., 
1892),  31  N.  E.  Rep.  1052;  Merrill  v. 
Shirk,  128  Ind.  503;  Smith  v.  Mc- 
Donald, 3  Ind.  App.  49;  Kennedy  v, 
Shaw,  38  Ind.  474;  Hill  v.  Jamieson, 
16  Ind.  125;  Herrin  v.  Olvey,  42  Ind. 
573;  Lammers  v.  Balfe,  41  Ind.  218; 
Baker  v.  Simmons,  40  Ind.  442;  Mc- 
Donald V.  Geisendorff,  128  Ind.  153; 
Balue  V.  Richardson,  124  Ind.  480; 
Rhine  v.  Morris,  96  Ind.  81;  Clodfelter 
V.  Hulett,  92  Ind.  426;  Boyle  v.  Gra- 
ham, 91  Ind.  420;  Mcllvain  v.  Emery, 
88  Ind.  298;  Manhattan  L.  Ins.  Co.  v. 
Doll,  80  Ind.  113;  State  v.  Krug,  82 
Ind.  58;  Stanton  v.  State,  74  Ind.  503; 
Wilson  V.  Piper,  77  Ind.  437;  Nichols 
V.  State,  65  Ind.  512;  Princeton  School 
Town  V.  Gebhart,  61  Ind.  187;  Myers 
V.  Conway,  62  Ind.  474;  Lynch  v.  Jen- 
nings, 43  Ind.  276;  Thomas  v.  Griffin, 
I  Ind.  App.  457;  Sites  v.  Miller,  120 
Ind.  19;  Waslyngton  Ice  Qo.^v.  Lay, 
103  Ind.  48;  Crumley  v.  Hickman,  92 
Ind.  388;  Yost  V.  Conroy,  92  Ind.  464; 
Wilson  V.  Piper,  77  Ind.  437;  Grant 
County  V.  Small,  61  Ind.  318;  Long  v. 
Brookston,  79  Ind.  183;  Hicks  z/.  State, 
83  Ind.  483;  Evans  v.  Schafer,  88  Ind. 
92;  Louisville,  etc.,  R.  Co.  v.  Head,  80 
ind.  117;  Ferrier  v.  Deutchman,  51 
Ind.  21;  Dritt  v.  Dodds,  35  Ind.  63; 
Aspinwall  v.  Knox  County,  18  Ind. 
372;  Conoway  v.  Weaver,  i  Ind.  263; 
Carr  v.  Thomas,  34  Ind.  292;  Indiana 
Racing  Assoc,  v.  Allen  (Ind.,  1895), 
39  N.  E.  Rep.  669. 

Kansas. — White  v.  Douglas,  51  Kan. 
402. 

Louisiana. — Wooldridge  v.  Rickert, 
33  La.  Ann.  234;  Berger  v.  Spald- 
ing, 13  La.  Ann.  580;  Murphy  v. 
Simonds,  14  La.  Ann.  322;  Dwight  v. 
Richard,  5  La.  Ann.  366;  Crain  v. 
Kane,  5  La.  Ann.  659. 

Missouri. — State  v.  Gee,  79  Mo.  313; 
State  V.  Fortune,  10  Mo.  466;  State  v. 
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ing  that  a  motion  of  his  was  denied  on  the  trial,  or  the  motion  of 
an  adverse  party  granted,  to  take  such  a  bill  of  exceptions  as  will 
show  what  was  proposed  to  be  done  and  what  the  judge  refused 
or  permitted,  has  been  widely  applied.  Thus  it  has  been  applied 
to  a  motion  to  strike  out  interrogatories,*  for  a  continuance,*  for 
costs,*  for  leave  to  file  a  new  affidavit,*  to  quash  an   execution,* 

Wis.  143;  Kneifle  v.  State,  13  Wis.  369; 
Peltin  V.  Blooming  Grove,  3  Wis.  310; 
Williams  v.  Holmes,  7  Wis,  168; 
Thomas  v.  Savage,  8  Wis.  r6o;  Dem- 
ming  V.  Weston,  15  Wis.  236;  Cornell 
V.  Davis,  16  Wis.  686. 

1.  Stott  V.  Smith,  70  Ind.  298;  Bor- 
chus  V.  Huntington  Bldg.,  etc.,  As- 
soc, 97  Ind.  180. 

2.  Continuance. — A  motion  for  con- 
tinuance must  be  brought  up  by  bill  of 
exceptions,  or  it  will  not  be  reviewed. 
Parker  v.  McKelvain,  17  Tex.  159; 
Harrison  v.  Cotton,  25  Tex.  53;  Rob- 
son  V.  Jones,  33  Tex.  327;  Bruckmiller 
V.  Wolf,  37  Tex.  342;  Jones  v.  State, 
40  Tex.  1S8;  Morris  ^'.  Files,  40  Tex. 
374;  Davis  V.  Calhoun,  41  Tex.  555; 
Contreras  v.  Haynes,  61  Tex.  104; 
Philipowski  v.  Spencer,  63  Tex.  605; 
Texas,  etc.,  R.  Co.  v.  Mallon,  65  Tex. 
116;  Waites  v.  Osborne,  66  Tex.  649: 
Arnold  v.  Hockney,  51  Tex.  48;  Mere- 
dith V.  State,  40  Tex.  482;  Campion  v. 
Angier,  16  Tex.  93;  Spear  v.  State, 
16  Tex.  App.  98;  Stark  v.  Ellis,  69 
Tex.  543;  Texas,  etc.,  R.  Co.  v.  Dunn 
(Tex.,  1891),  17  S.  W.  Rep.  822;  Lewis 
V.  State  (Tex.  Crim.  App.,  1895),  29  S. 
W.  Rep.  778;  Colee  v.  State,  75  Ind. 
511;  Beard  v.  State,  54  Ind.  413;  Long 
V.  State,  46  Ind.  582. 

3.  Costs. — Motion  to  compel  a  party 
to  give  security  for  costs,  Hadley  v. 
Hadley,  82  Ind.  95;  or  a  motion  that  a 
judgment  be  rendered  for  costs,  is 
properly  included  in  the  bill,  Leffel  v. 
Obenchain,  90  Ind.  50;  Beard  v.  Hand, 
88  Ind.  183;  Nutting  v.  Losance,  27 
Ind.  37. 

The  proper  mode  of  bringing  up 
taxation  of  costs  for  review  is  by  a 
motion  to  relax,  an  exception  thereto, 
and  a  bill  of  exceptions  embracing  the 
motion  and  the  evidence  upon  which 
it  is  based.     Muir  ^.Meredith,  82  Cal. 


Batchelor,  15  Mo.  207;  State  v.  Wall, 
15  Mo.  208;  Monroe  City  Bank  z/.Finks, 
40  Mo.  App.  367;  Butcher  v.  Kiel,  i 
Mo.  262;  St.  Louis  V.  Milligan,  18  Mo. 
181;  Christy  v.  Myers,  21  Mo.  112; 
Kohn  V.  Lucas,  17  Mo.  App.  29;  Rob- 
inson V.  Suter,  15  Mo.  App.  599;  Ober 
V.  Indianapolis,  etc.,  R.  Co.,  13  Mo. 
App.  81;  North  America  Bank  v. 
Fletcher,  15  Mo.  App.  272;  Pratt  v. 
Rogers,  5  Mo.  51;  State  v.  Ware,  69 
Mo.  333;  Peacher  v.  Patrick,  53  Mo. 
251;  U.  S.  V.  Gamble,  10  Mo.  457;  State 
V.  Griffin,  98  Mo.  674;  State  v.  Shehane, 
25  Mo.  565;  Baker  v.  Loring,  65  Mo. 
527;  Stevenson  v.  Saline  County,  65 
Mo.  425;  Sturdivandt  v.  Watkins,  47 
Mo.  177;  State  v.  Treace,  66  Mo.  124; 
Blount  V.  Zink,  55  Mo.  455;  State  v. 
Marshall,  36  Mo.  400;  Tower  v.  Moore, 
52  Mo.  118;  State  v.  Dunn,  73  Mo.  586; 
McCarthy  v.  McGinnis,  76  Mo.  344; 
State  V.  Burckhartt,  83  Mo.  430;  State 
V.  Henderson,  log  Mo.  292;  Arnold  v. 
Boyer,  108  Mo.  310;  State  v.  Gilmore, 
no  Mo.  i;  Loudon  v.  King,  22  Mo. 
337;  Corby  v.  Tracy,  62  Mo.  515;  Mc- 
Carthy ?/.  McGinnis,  76  Mo.  345;  Col- 
lins V.  Barding,  65  Mo.  496;  Merchants' 
Ins.  Co..  V.  Hill,  12  Mo.  App.  149; 
Demske  v.  Hunter,  23  Mo.  App. 
466;  Rotchford  v.  Creamer,  65  Mo.  48; 
Jefferson  City  v.  Opel,  67  Mo.  394; 
State  V.  McCray,  74  Mo.  303;  State  v. 
Robinson,  79  Mo.  66;  Treice  v.  Holla- 
day,  40  Mo.  App.  575;  Perkins  v.  Bak- 
row,  39  Mo.  App.  331;  State  v.  Har- 
vey, 105  Mo.  316;  Webster  w.  Spindler, 
36  Mo.  App.  355. 

Montana. — Sherman  v.  Higgins,  7 
Mont.  479;  Barber  v.  Briscoe,  8  Mont. 
215;  Kleinschmidt  v.  McAndrews,  4 
Mont.  224;  Arnold  v.  Sinclair,  11 
Mont.  556. 

Nevada. — State  v.  Wallin,  6  Nev. 
280. 

Oklahoma. — Swope  v.  Smith,  i  Okla. 
283;  Fisher  v.  U.  S.,  i  Okla.  252. 

Texas. — Stark  v.  Miller,  63  Tex.  164; 
Eastham  v.  Sallis,  60  Tex.  576;  Swear- 
ingen  v.  Wilson,  2  Tex.  Civ.  App.  157; 
Whittaker  v.  Gee,  63  Tex.  435. 

Utah. — Perego  v.  Dodge,  9  Utah  3. 

Wisconsin. — Cavenaugh  v.  Titus,  5 


4.  A  motion  for  leave  to  file  a  new 
affidavit  must  be  brought  up  by  bill. 
State  V.  McKee,  log  Md.  497. 

8.  Corby  v.  Tracy,  62  Mo.  511;  State 
V.  Wall,  15  Mo.  208;  Loudon  v.  King, 
22  Mo.  336;  Blount  V.  Zink,  55  Mo. 
455. 
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to  suppress  a  deposition,*  to  vacate  a  judgment  and  affidavits,* 
for  a  nonsuit,^  to  reform  a  judgment,*  for  a  jury  trial,*  to 
quash  a  forthcoming  bond,®  for  change  of  venue,''  to  discharge  a 
defendant  from  custody,*  to  discharge  a  receiver,*  to  remove 
the  cause  to  the  federal  court,**  for  execution,**  to  exclude  at- 
torneys from  participation  in  a  case,**  and  in  numerous  other 
instances  particularized  in  the  notes.*' 


1.  Motions  to  suppress  depositions 
must  be  so  incorporated  in  the  bill. 
Craig  V.  Young,  2  Colo.  112;  Smith  v. 
Kyler,  74  Ind.  575. 

2.  Anderson  v.  Sloan,  i  Colo.  33. 
To  Set  Aside  Judgment. — A  motion  to 

set  aside  a  judgment,  Chouteau  v. 
Nuckols,  33  Mo.  148;  or  a  motion 
that  judgment  by  default  be  rendered, 
Mechanics'  Bank  v.  Klein,  33  Mo.  559. 

3.  Nonauit. — A  bill  of  exceptions  is 
the  proper  remedy  to  review  a  decision 
on  a  nonsuit.  Strother  v.  Hutchin- 
son, 4  Bing.  N.  Cas.  83,  33  E.  C.  L. 
283. 

Montana. — Code  Civ.  Pro.  Montana, 
section  296,  provides  that  a  new  trial 
may  be  had  on  the  ground  of  "insuf- 
ficiency of  the  evidence  to  justify  the 
verdict  or  other  decision,  or  that  it  is 
against  law,"  and  error  in  law  occur- 
ring at  the  trial  and  excepted  to  by  the 
party  making  the  application;  "and 
where  a  judgment  of  nonsuit  is  ren- 
dered for  insufficiency  of  plaintiff's  evi- 
dence to  establish  his  case,  it  may  be 
reviewed  on  a  motion  for  new  trial 
under  the  above  section,  and  the  record 
upon  which  the  nonsuit  is  granted  may 
be  brought  up  by  a  bill  of  exceptions." 
McKay  v.  Montana  Union  R.  Co.,  13 
Mont.  15,  modifying  Kleinschmidt  v. 
McAndrews,  4  Mont.  8. 

4.  Beforming  Judgment. — So  a  motion 
to  reform  a  judgment  must  be  em- 
braced in  the  bill  of  exceptions. 
Adams  v.  Duggan,  i  Tex.  App.  Civ. 
Cas.,  §  1268. 

5.  Motion  for  Jury  Trial.  —  The 
action  of  the  court  in  overruling  a 
motion  for  a  trial  by  jury  can  only  be 
reviewed  by  a  bill  of  exceptions. 
Hauser  v.  Roth,  37  Ind.  89. 

6.  To  Quash  Forthcoming  Bond.  —  A 
motion  made  and  sustained  to  quash 
a  forthcoming  bond  and  the  pro- 
ceedings thereupon  must  be  made 
part  of  the  record  of  the  bill  of  excep- 
tions. Sprawles  z/.Barnes.i  Smed.  &  M. 
(Miss.)  629;  Mattheny  v.  Totten,  2 
Smed.  &  M.  (Miss.)  52;  Abbott  v.  Hack- 
nan,  2  Smed.  &  M.  (Miss.)  510. 


The  judgment  thereon,  the  execu- 
tion, and  the  bond  should  be  embraced 
in  the  bill.  Merrett  v.  Vance,  6 
How.  (Miss.)  498;  Huston  v.  Hayter,  6 
How.  (Miss.)  580;  Kerr  v.  Robertson, 
5  How.  (Miss.)  278. 

7.  Perkins  v.  McDowell,  3  Wyoming 
328;  Siebert  v.  State,  95  Ind.  471; 
Compton  V.  State,  89  Ind.  338;  Sidener 
V.  Davis,  87  Ind.  342;  Smith  v.  Smith, 
77  Ind.  80;  Harrison  County  v.  Benson, 
83  Ind.  469;  Lawless  v.  Harrington,  75 
Ind.  379;  Baker  v.  Simmons,  40  Ind. 
442;  McElwee  v.  People,  77  111.  493. 
See  article  Change  of  Venue. 

8.  A  motion  by  a  defendant  to  be  dis- 
charged from  custody,  the  affidavit 
supporting  it,  and  the  ruling  of  the 
court  thereon  must  be  brought  in  by 
bill  of  exceptions  or  order  of  court. 
State  V.  Cooper,  103  Ind.  75;  Beard  v. 
State,  57  Ind.  8. 

9.  A  motion  to  discharge  a  receiver 
must  be  brought  up  in  the  bill.  Cot- 
trell  7'.  ^tna  L.  Ins.  Co..  97  Ind.  312. 

10.  A  ruling  on  a  motion  to  remove  a 
cause  from  a  state  court  to  the  federal 
court  is  reviewable  on  bill  of  exceptions 
only.  Wabash,  etc.,  R.  Co.  v.  People, 
106  111.  652;  Hartford  F.  Ins.  Co.  v. 
Vanduzor,  49  111.  489. 

11.  A  motion,  alleged  to  be  erron- 
eous, for  execution  on  a  final  judg- 
ment, and  the  decision  of  the  court 
thereon,  can  only  be  brought  up  for  re- 
view on  a  bill  of  exceptions.  Thomas 
V.  Savage,  8  Wis.  160. 

12.  A  motion  to  exclude  attorneys 
from  participation  in  trial,  with  excep- 
tion and  rulings  thereon,  must  be 
brought  up  by  bill.  Burns  v.  People, 
126  111.  285. 

13.  Other  Instances. —  To  Strike  Out 
Evidence  or  a  Deposition. — Kiley  v. 
Murphy,  7  Ind.  App.  239 ;  Toledo, 
etc.,  R.  Co.  V.  Mylott,6Ind.  App.  438. 

To  Reinstate  a  Cause. — Swope  v. 
Smith,  I  Okla.  283. 

To  Modify  a  Decree. — Allen  v. 
Berndt,  133  Ind.  355. 

To  Open  a  Default. — De  Pedrorena 
V.  Hotchkiss,  95  Cal.  636. 
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6.  Affidavits. — The  same  rule  applies  to  the  affidavits  and  papers 
upon  which  the  motions  or  proceedings  rest  ;  they  are  in  the  na- 
ture of  evidence,  and  can  only  be  considered  by  the  appellate 
court  when  brought  up  and  made  a  part  of  the  record  by  being 
incorporated  into  a  bill  of  exceptions,*  See  also  article  Appeals, 
Vol.  II.,  p.  270. 


To  Strike  out  Pleadings. —  Nichols 
V.  State,  65  Ind.  512;  Merritt  v.  Cobb, 
17  Ind.  314;  Princeton  School  Town 
V.  Gebhart,  61  Ind.  187;  Berlin  v. 
Oglesbee,  65  Ind.  308;  Greensburgh, 
etc..  Turnpike  Co.  v.  Sidener,  40  Ind. 
424;  De  Pedrorena  v.  Hotchkiss,  95 
Cal.  636. 

To  Strike  out  an  Exhibit. — Collins 
V.  Cornwell,  131  Ind.  20;  Klingler  v. 
Smith,  131  Ind.  524. 

Motions  in  Judgment  Order. — Such 
motions  or  exceptions  do  not  become 
part  of  the  record,  because  they  may 
appear  in  the  judgment  order  of  the 
court  or  in  the  order  allowing  the  ap- 
peal, and  there  certified  to  by  the 
clerk.  The  law  demands  the  certifi- 
cate of  the  judge  thereto,  and  not 
the  clerk.  Wolf  v.  Campbell,  23  111. 
App.  485. 

For  an  Award. — A  motion  asking  an 
award  of  a  jury  to  assess  damages 
for  condemnation  of  land.  Kansas 
City,  etc.,  R.  Co.  v.  Carlisle,  94  Mo. 
166. 

To  Kecomt?iit  Interrogatories  to  Jury. 
— Louisville,  etc.,  R.  Co.  v.  Shanks, 
132  Ind.  395. 

To  Amend  the  Judgment  Entry  Nunc 
fro  Tunc. — Wiggins  v.  Witherington, 
96  Ala.  535. 

For  Judgment  on  Answers  to  Inter- 
rogatories.— Redinbo  v.  Fretz,  99  Ind. 
453. 

To  be  Allowed  to  Come  in  and  Defend. 
— Monroe  City  Bank  v.  Finks,  40  Mo. 
App.  367. 

To  Separate  and  Number  Paragraphs. 
—  Balue  V.  Richardson,  124  Ind. 
480. 

Motion  in  a  Criminal  Trial  to  Post- 
pone Case,  and  Affidavit  on  which  it  is 
Based.  —  Kennedy  v.  State,  66  Ind. 
370. 

Entries  on  Motion  Docket. — Entries  on 
the  motion  docket  of  the  trial  court 
are  no  part  of  the  record  proper  on 
appeal,  although  copied  into  the  tran- 
script. Swearingen  v.  Wilson,  2  Tex. 
Civ.  App.  157.  Their  only  effect  is  to 
entitle  the  parties  to  a  nunc  pro  tunc 
order  showing  the  action   of  the  trial 


court  upon  the  motion.  Ximenes  v. 
Ximenes,  43  Tex.  458. 

Copied  in  Transcript.  —  A  motion 
copied  into  the  transcript  in  connection 
with  the  order-book  entry  thereof,  and 
coupled  with  a  reference  thereto  in 
the  bill,  is  not  properly  before  the 
court.  Gusman  v.  Gusman  (Ind., 
1895),  39  N.  E.  Rep.  918. 

Motions  in  an  Intermediate  Appellate 
Court. — Where  a  motion  is  made  in 
an  intermediate  court  of  appeals  for 
affirmance  of  a  judgment  for  lack  of 
prosecution,  the  ruling  of  the  lower 
court  thereon  will  not  be  reviewed 
unless  brought  up  by  bill  of  excep- 
tions.    Missouri  v.  Post,  76  Mo.  411. 

Ohio — Motion  to  Dismiss  Petition  in 
Error. — A  motion  to  dismiss  a  peti- 
tion in  error  upon  the  alleged  ground 
that  summons  in  error  was  not  served 
nor  appearance  entered  within  two 
years  after  rendition  of  the  judgment 
below,  was  heard  in  the  circuit  court 
upon  evidence,  and  sustained.  No  bill 
of  exceptions  was  taken,  but  the  court 
stated  upon  the  record  the  facts  found 
from  the  evidence,  and  upon  which  the 
dismissal  was  ordered.  Held,  that  sec- 
tion 6710  Rev.  Stat.  (Ohio)  does  not 
authorize  a  finding  of  facts  in  such  a 
proceeding,  and  that  the  order  of  dis- 
missal was  not  reversible  on  such  a 
record  in  the  absence  of  a  bill  of  ex- 
ceptions containing  all  the  evidence. 
Columbus,  etc.,  R.  Co.  v.  Thurstin, 
44  Ohio  St.  525. 

Washington. — Where  a  formal  entry 
disclosed  a  motion  to  strike  an  answer 
from  the  files,  hearing  and  decision 
thereon,  and  due  exception  thereto — 
held,  reviewable,  without  bill  of  ex- 
ceptions. Tullis  V.  Shannon,  3  Wash. 
716. 

Iowa. — Under  section  3184  of  the 
Iowa  Code,  by  properly  filing  a  motion 
made  during  the  progress  of  a  cause  it 
becomes  a  part  of  the  record  proper. 
Lemonds  v.  Fiench,  4  Greene  (Iowa), 
123;  Mays  V.  Deaver,  i  Iowa  216; 
Ellsworth  V.  Moore,  5  Iowa  486. 

1.  Alabama.  —  Diston  v.  Hood,  83 
Ala.  331. 
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Where  Part  of  Eecord  Proper. — While  the  general  rule,  as  has  just 
been  stated,  is  one  of  the  fundamental  doctrines  of  appellate  pro- 


California. — People  v.  Stonecifer,  6 
Cal.  405;  Gates  v.  Buckingham,  4 
Cal.  286;  Bagnall  v.  Roach,  76  Cal. 
108. 

Florida. — Hellen  v.  Steinwender,  28 
Fla.  191. 

Georgia. — Thorpe  v.  State,  92  Ga. 
470;  Jenkins  v.  State,  92  Ga.  470. 

Illinois. — Roundy  v.  Hunt,  24  III. 
598;  Smith  V.  Wilson,  26  111.  186; 
Bedee  v.  People,  73  111.  320;  Hulett  v. 
Ames,  74  111.  253;  Cairo,  etc.,  R.  Co. 
V.  Easterly,  89  111.  156;  Cummings  v. 
McKinney,  5  111.  57;  Chicago,  etc.,  R. 
Co.  V.  Bowman,  122  111.  595;  Edwards 
V.  Patterson,  10  111.  209;  Gregory  v. 
Spencer,  3  111.  App.  80;  Holmes  v. 
People,  10  111.  478;  Horn  v.  Neu,  63 
111.  539;  Earll  V.  People,  73  111.  329; 
Bishop  Hill  Colony  v.  Edgerton,  26 
111.  54;  Chicago,  etc.,  R.  Co.  v.  Goy- 
ette,  133  111.  21;  McDonald  v.  Arnout, 
14  111.  58;  Atkinson  v.  Linden  Steel 
Co.,  138  111.  187;  Gunderson  v.  Sirborn, 
31  111.  App.  612;  Mutual  Bldg.,  etc., 
Assoc.  V.  Tascott,  143  111.  305. 

Indiana. — Colee  v.  State,  75  Ind. 
512;  Black  V.  Daggy,  13  Ind.  383; 
Miles  V.  Buchanan,  36  Ind.  490;  Stew- 
art V.  Rankin,  39  Ind.  161;  Smith  z/. 
Lisher  23  Ind.  500;  Douglass  v.  State, 
72  Ind.  385;  Blizzard  v.  Phebus,  35 
Ind.  284;  Round  v.  State,  14  Ind.  493; 
Leyner  v.  State,  8  Ind.  490;  Taylor  v. 
Fletcher,  15  Ind.  So;  Cochrane/.  Dodd, 
16  Ind.  476;  Murphy  v.  Tilly,  11  Ind. 
511;  Wilson  V.  Truelock,  19  Ind.  389; 
Merritt  v.  Cobb,  17  Ind.  314;  Hassel- 
back  V.  Sinton,  17  Ind.  545;  Horton  v. 
Wilson,  25  Ind.  316;  Whiteside  v. 
Adams,  26  Ind.  250;  Bell  v.  Rinker,  29 
Ind.  267;  Fisher  v.  Ewing,  30  Ind. 
130;  Potter  V.  Stiles,  32  Ind.  318;  Au- 
rora F.  Ins.  Co.  V.  Johnson,  46  Ind. 
317;  Indianapolis,  etc.,  R.  Co.  v. 
Wyatt,  16  Ind.  204;  Hopkins  v. 
Greensburg,  etc..  Turnpike  Co.,  46 
Ind.  187;  Martin  v.  Harrison,  50  Ind. 
270;  McClure  v.  State,  116  Ind.  169; 
Chambers  v.  Butcher,  82  Ind.  508; 
Swan  V.  Clark,  80  Ind.  57;  Rudolph  v. 
Landwerlen,  92  Ind.  34;  Compton  v. 
State,  89  Ind.  338;  Marks  v.  Jacobs,  76 
Ind.  216;  Shields  v.  McMahan,  loi 
Ind.  591;  Kleespies  v.  State,  106  Ind. 
383;  Chambers  v.  Kyle,  87  Ind.  83; 
Williams  v.  Potter,  72  Ind.  354;  Wray 
V.  Tindall,  45  Ind.  517;  Townsend  v. 


State,  132  Ind.  315;  Meredith  v.  State, 
122  Ind.  514;  Wood  V.  Crane,  75  Ind. 
207;  Stott  V.  Smith,  70  Ind.  298;  Mc- 
Donald V.  State,  74  Ind.  214;  Jerauld 
V.  Watkins,  i  Ind.  App.  466;  Gross  v. 
Haisley,  2  Ind.  App.  23;  Kennedy  v. 
State,  66  Ind.  370;  Kesler  v.  Myers,  41 
Ind.  543;  Iddings  v.  Iddings,  134  Ind. 
322;  Gandolpho  v.  State,  33  Ind.  439; 
McDaniel  v.  Mattingly,  72  Ind.  349; 
Beck  V.  State,  72  Ind.  250; 
Elbert  v.  Hoby,  73  Ind.  iii;  Parker  z/. 
Indianapolis  Nat.  Bank,  i  Ind.  App. 
462;  Gallimore  v.  Blankenship,  99 
Ind.  390;  Jamieson  v.  Cass  County, 
56  Ind.  466;  Conner  v.  Winton,  10  Ind. 
25;  Smawley  v.  Stark,  9  Ind.  386; 
Urton  V.  Luckey,  17  Ind.  213;  State  v. 
Saxon,  42  Ind.  484;  Tilman  v.  Harter, 
38  Ind.  i;  Burke  v.  State,  72  Ind. 
392;  Lewis  V.  Ewing,  70  Ind.  282; 
Aurora  F.  Ins.  Co.  v.  Johnson,  46 
Ind.  315;  Harrison  School  Tp.  v.  Mc- 
Gregor, 96  Ind.  185. 

Iowa. — Abbee  v.  Higgins,  2  Greene 
(Iowa)  535;  Cook  V.  Steuben  County 
Bank,  i  Greene  (Iowa)  447. 

Kansas. — State  v.  Devine,  49  Kan. 
252;  Backus  V.  Clark,  i  Kan.  303; 
Altschiel  v.  Smith,  9  Kan.  90:  Jenks 
V.  School  Dist.  No.  38,  18  Kan.  356. 

Michigan. — Ringelberg  v.  Peterson, 
76  Mich.  107. 

Mississippi. — Hollingsworth  v.  Wil- 
lis, 64  Miss.  152;  Ross  V.  Garey,  7 
How.  (Miss.)  47. 

Missouri. — TifSn  v.  Forrester,  8  Mo. 
642. 

Montana. — Sherman  v.  Higgins,  7 
Mont.  479; 'Barber  v.  Briscoe,  8  Mont. 
214. 

Nebraska. — Tessier  v.  Crowley,  16 
Neb.  372;  Ray  v.  Mason,  6  Neb.  102; 
America  Credit  Foncier  v.  Rogers,  8 
Neb.  36;  Aultman  v.  Howe,  10  Neb. 
10;  Oliver'.  State,  11  Neb.  321;  Walker 
V.  Lutz,  14  Neb.  274;  Sides  v.  Brend- 
linger,  14  Neb.  491;  Kyle  v.  Chase,  14 
Neb.  530;  Graves  v.  Scoville,  17  Neb. 
593;  Dorrington  v.  Minnick,  15  Neb. 
397;  Dolen  V.  State,  15  Neb.  405; 
Empkie  v.  McLean,  15  Neb.  629;  The- 
sing  V.  School  Dist.  No.  57,  16  Neb. 
134;  Frederick  v.  Ballard,  16  Neb. 
560;  Burke  v.  Pepper,  29  Neb.  321; 
McMurtry  v.  State,  19  Neb.  147;  Bar- 
lass  V.  Braash,  27  Neb.  212;  Hobbs  v. 
Hunt,  34  Neb.  657;  Hunter  v.  Bell,  33 
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cedure,  and,  as  appears  from  the  host  of  citations,  has  been  laid 
down  in  cases  almost  innumerable,  yet  there  are  certain  well- 
founded  exceptions.  Thus,  where  by  statute,  or  by  order  of 
court   founded   on  statute,  an  affidavit  in  certain  cases  is  made 


Neb.  249;  Wohlenberg  v.  Melchert,  35 
Neb.  S03;  Maggard  v.  Van  Duyn,  36 
Neb.  862;  Vineman  v.  McCurtain,  33 
Neb.  643;  McCarn  v.  Cooley,  30  Neb. 
552;  Payne  v.  Jones,  33  Neb.  260; 
Van  Etten  v.  Butt,  32  Neb.  285 ;  Strunk 
V.  State,  31  Neb.  119;  Vallindingham 
V.  Scott,  30  Neb.  187;  Olds  Wagon 
Co.  V.  Benedict,  25  Neb.  372;  Fitz- 
gerald V.  Benadon,  35  Neb.  317; 
Barton  v.  McKay,  36  Neb.  632;  Van 
Etten  V.  Kosters,  31  Neb.  285;  Nealt-. 
State,  32  Neb.  120;  Plattsmouth  v. 
Boeck,  32  Neb.  297;  Clapp  v.  Bow- 
man, 22  Neb.  198. 

Nevada. — State  v.  McMahon,  17 
Nev.  365;  State  v.  Baker,  8  Nev.  141. 

New  York. — Taylor  v.  Granite  State 
Provident  Assoc.  (Supreme  Ct.),  20  N. 
Y.  Supp.  135. 

North  Carolina. — State  v.  Jackson, 
112  N.  Car.  849. 

Ohio.—^z\i\x\\.z  V.  State,  32  Ohio  St. 
276. 

Oregon. — State  v.  McGinnis,  17  Ore- 
gon 332. 

Tennessee. — Kincaid  v.  Bradshaw,  6 
Baxt.  (Tenn.)  103;  Neef  v.  Chatta- 
nooga Gas  Light  Co.,  9  Lea  (Tenn.) 
467. 

Texas. — Bruckmiller  v.  Wolf,  37 
Tex.  342;  Texas,  etc.,  R.  Co.  v. 
Hardin,  62  Tex.  369;  Campion  v.  An- 
gier,  16  Tex.  93;  McMahan  v.  Busby, 
29  Tex.  195. 

Virginia. — Garland  v.  Bugg,  i  Hen. 
&  M.  (Va.)  374. 

Washington. — Windt  v.  Banniza,  2 
Wash.  147. 

United  States. — Evans  v.  Stettnisch, 
149  U.  S.  605;  Stewart  v.  Wyoming 
Cattle  Ranche  Co.,  128  U.  S.  383. 

Affidavits  Filed. — This  is  the  rule 
although  the  affidavits  have  been  filed 
with  papers  in  the  case.  Fox  v.  Ter- 
ritory, 2  Wash.  Ter.  297. 

Injunction  Affidavits. — Affidavits  used 
on  a  motion  for  the  issuance  of  a  tem- 
porary injunction  must  be  included. 
Hart  V.  Foley,  67  Iowa  407;  Morgan 
V.  Twitty,  64  Ga.  426. 

Amendment.  —  So  affidavits  upon 
which  a  motion  to  amend  is  based  is 
not  in  the  record  except  by  bill  of  ex- 
ceptions. Swan  V.  Clark,  80  Ind.  57; 
Lewis  V.  Ewing,  70  Ind.  2S2. 


Continuance. — Affidavits  upon  which 
a  continuance  of  a  cause  is  asked 
must  be  embodied  in  the  bill,  or  the 
ruling  thereon  cannot  be  reviewed. 
Long  V.  State,  46  Ind.  582;  Beard  v. 
State,  54  Ind.  413. 

New  Trial. — Likewise  the  affidavits 
upon  which  a  motion  for  new  trial  is 
based.  Vanderkarr  v.  State.  51  Ind. 
91;  Whaley  v.  Gleason,  40  Ind.  405; 
Taulby  v.  State,  38  Ind.  437. 

Correction  of  Eecord. — Affidavits  filed 
in  opposition  to  a  motion  to  correct  the 
record  of  an  inferior  court  must  be 
brought  up  by  bill.  Kellenberger  v. 
Perrin,  46  Ind.  282. 

On  Motion  to  Open  Judgment. — Where 
a  motion  is  made  subsequent  to  final 
judgment  entered  by  the  clerk  after 
default  for  want  of  appearance  to 
open  such  default  and  to  vacate  such 
final  judgment,  the  affidavits,  etc., 
should  be  brought  by  a  bill  of  ex- 
ceptions. Hellen  v.  Steinwender,  28 
Fla.  191. 

Attachment. — So  affidavits  on  motion 
to  discharge  an  attachment.  Garner  v. 
White,  23  Ohio  St.  192;  Olds  Wagon 
Co.  V.  Benedict,  25  Neb.  372. 

Award. — Soaffidavits  usedtoimpeach 
an  award  of  arbitrators  must  be  em- 
bodied in  a  bill  of  exceptions  or  they 
are  not  examinable.  Sides  v,  Brend- 
linger,  14  Neb.  491. 

Affidavit  of  Claims. — An  order  over- 
ruling a  motion  to  strike  an  affidavit  of 
claim  from  the  file  will  not  be  re- 
viewed unless  the  motion,  affidavit, 
exception,  and  ruling  are  made  part 
of  the  record  by  bill  of  exceptions. 
Fonville  v.  Sausser,  73  111.  451;  Van 
Cott  V.  Sprague,  5  111.  App.  99. 

In  Criminal  Appeal. — In  a  criminal 
appeal  an  affidavit  made  before  a 
justice  of  the  peace  alleging  the 
crime  committed,  the  writ  issued 
thereon,  and  the  mittimus  directed 
to  the  sheriff  form  no  part  of  the 
record  proper.  Holton  v.  State,  2 
Fla.  476. 

Verification  of  Pleading. — Of  course 
where  the  affidavit  is  for  the  verifica- 
tion of  a  pleading,  it  becomes  a  part 
of  the  record  without  bill  of  excep- 
tions. Frederick  v.  Ballard,  16  Neb. 
560. 
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a  part  of  the  record  proper,  it  need  not  be  brought  up  by  bill  of 
exceptions.* 

6.  Rulings. — The  rule  already  stated  as  to  evidence,  affidavits, 
and  motions  also  applies  to  other  rulings  on  matters  of  law  made 
by  the  judge  during  the  trial.  In  order  to  be  reviewed  they 
should  be  brought  up  to  the  appellate  court  by  a  proper  bill  of 
exceptions.* 


1.  Where  Part  of  the  Eecord  Proper. — 
Where  affidavits  are  attached  to  a  mo- 
tion, as  a  motion  for  new  trial,  which 
is  itself  a  part  of  the  record  proper, 
they  are  included  therein  as  an  inher- 
ent part  of  the  motion.  Republican 
Valley  R.  Co.  v.  Boyse,  14  Neb.  130; 
Aultman  v.  Howe,  10  Neb.  10.  See 
article  New  Trial. 

Under  Laws  1885-86,  p.  70,  affidavits 
filed  in  support  of  motion  for  new  trial 
are  part  of  the  record  proper  without 
bill  of  exceptions.  Anderson  v.  State, 
2  Wash.  183. 

As  a  Pleading. — And  where  the  affi- 
davit stands  in  place  of  a  pleading — 
as  an  aflSdavit  for  an  attachment — it  is 
properly  included  in  the  record.  Bud- 
dee  V.  Spangler,  12  Colo.  216;  State  v. 
Vanderbilt,  116  Ind.'ii. 

In  Oregon  affidavits  used  on  a  motion 
for  the  issuance  of  a  warrant  to  sheriff 
for  the  abatement  of  a  private  nuisance 
under  Civ.  Code  Oregon,  §  330,  con- 
stitute a  part  of  the  record  proper 
without  a  bill.  Ankeny  v.  Fairview 
Milling  Co.,  10  Oregon  390. 

In  Iowa,  under  modern  code  prac- 
tice, a  motion  and  affidavit  filed  in 
support  thereof  become  part  of  the 
record  proper  without  a  bill.  Code 
§  3184;  Affee  V.  Higgins,  2  Greene 
(Iowa)  535;  Cook  V.  Steuben  County 
Bank,  i  Greene  (Iowa)  447;  Bradley  v. 
Jamison,  67  Ga.  68;Lemondsz'.  French, 
4  Greene  (Iowa)  123;  Mays  v.  Deaver, 
I  Iowa  216;  Winet  v.  Berryhill,  55 
Iowa  411;  Ellsworth  v.  Moore,  5  Iowa 
486;  McGovern  v.  Keokuk  Lumber 
Co.,  61  Iowa  265.  So  similarly  with  a 
summons  or  other  writ.  Before  the 
code  a  bill  was  required  to  bring  them 
up.     Childs    V.     Risk,     Morr.    (Iowa) 

439- 

By  Order  of  Trial  Court. — Where  stat- 
utes allow  affidavits  to  be  made  part 
of  the  record  by  order  of  the  trial 
court  they  must  specially  refer  to  the 
affidavits  designated.  Thus  an  order 
that  "  the  several  affidavits  herein  filed 
in  support  of  the  motion  heretofore 
filed  for  the  purpose  of  setting  aside 


the  default  hereinbefore  taken  against 
the  plaintiff"  be  made  part  of  the 
record  —  held,  too  indefinite.  Ohio 
Falls  Car  Co.  v.  Sweet,  etc.,  Co.,  7  Ind. 
App.  163. 

2.  Tennessee. — Kelton  v.  Bavins, 
Cooke  (Tenn.)  90,, 

United  States. — Hyde  v.  Booraem, 
16  Pet.  (U.  S.)  177. 

Indiana. — Indianapolis  v.  Consum- 
ers' Gas  Trust  Co.  (Ind.,  1895),  39  N. 
E.  Rep.  943. 

California. — Meeks  v.  Kirby,  47  Cal. 
168;  Norris  v.  Norris  (Cal.,  1891),  28 
Pac.  Rep.  593;  White  v.  White,  88  Cal. 
429. 

Illinois. — Lusk  v.  Parsons,  39  111. 
App.  381;  Gould  V.  Howe,  127  111.  251; 
Lawrence  County  Nat.  Bank  v.  Le 
Moyne,  127  111.  253. 

Interlocutory  Orders. — So  interlocu- 
tory and  nonappealable  orders  cannot 
be  reviewed  on  appeal  unless  brought 
up  by  the  bill.  Abbott  v.  Douglass, 
28  Cal.  295;  Feely  v.  Shirley,  43  Cal. 
370;  Dimick  v.  Campbell,  31  Cal.  238; 
More  V.  Del  Valle,  28  Cal.  174;  Mor- 
ris V.  Angle,  42  Cal.  240;  Harper  v. 
Minor,  27  Cal.  107;  Sutter  t'.  San  Fran- 
cisco, 36  Cal.  114;  Wetherbee  v.  Car- 
roll, 33  Cal.  549;  Graham  v.  Linehan, 
I  Idaho  780;  Ainslie  v.  Idaho  World 
Printing  Co.,  i  Idaho  641;  Dunbar  v. 
Hollinshead,  10  Wis.  506;  Williams  v. 
Holmes,  7  Wis.  168;  Sayre  v.  Lang- 
ton,  7  Wis.  214;  Cavenaugh  v.  Titus, 
5  Wis.  143. 

As  the  ruling  of  the  court  on  a  mo- 
tion to  set  aside  a  rule  or  plead.  Clod- 
felter  v.  Hulett,  92  Ind.  426.  Or  re- 
fusing to  require  the  plaintiff  to  give 
security  for  costs.  Hadleyz/.  Hadley, 
82  Ind.  95.  Or  to  review  a  motion  for 
judgment  for  costs.  Beard  v.  Hand, 
88  Ind.  183.  Or  on  a  motion  to  tax 
costs.  Leffel  v.  Obenchain,  90  Ind.  50; 
Gallimore  v.  Blankenship,  99  Ind.  390. 
Or  an  order  denying  a  motion  for 
judgment  on  the  pleadings.  McAfee 
V.  Randall,  41  Cal.  136. 

California. — Under  the  Code  of  Cali- 
fornia,   an    appeal   from    orders    not 
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7.  Motion  for  New  Trial. — The  very  general  doctrine  is  tliat  a 
motion  for  new  trial,  in  order  to  be  preserved  for  review  on  appeal, 
must  be  incorporated  in  the  bill  of  exceptions.  In  certain  juris- 
dictions, however,  the  motion  for  a  new  trial  is  by  statute  made 
a  part  of  the  record  proper,  or  is  regarded  as  a  pleading,  and  need  * 
not,  therefore,  be  included  in  the  bill  of  exceptions.  See  for  a 
full  discussion  of  this  subject,  article  NEW  TRIAL. 

8.  Motion  to  Dismiss. — Ordinarily  a  motion  to  dismiss  and 
the  grounds  upon  which  it  is  founded  and  the  ruling  thereon 
must  be  embodied  in  the  bill  of  exceptions,  or  it  cannot  be  re- 
viewed.* 

To  Dismiss  Appeal. — The  same  rule  obtains  on  appeal  from  a  de- 
cision of  an  intermediate  appellate  court  on  a  motion  to  dismiss 
an  appeal  taken  fhereto.* 

9.  Motions  Affecting  Pleadings. — Motions  to  strike  out  pleadings,* 


deemed  excepted  to  a  bill  of  exceptions 
must  be  signed  and  settled  as  provid- 
ed by  the  code,  or  on  appeal  from  or- 
der setting  aside  a  default.  Grazidal 
V.  Bastanchure,  47  Cal.  167. 

1.  Ferrier  v.  Deutchman,  51  Ind. 
23;  Conoway  v.  Weaver,  i  Ind.  263; 
Aspinwall  v.  Knox  County,  18  Ind. 
372;  Carr  v.  Thomas,  34  Ind.  292; 
Dritt  V.  Dodds,  35  Ind.  63;  Scotten  v. 
Divilbiss,  60  Ind.  37;  Orr  v.  Worden, 
ID  Ind.  553;  Burntrager  z/.  McDonald, 
34  Ind.  277;  Alspaugh  v.  Ben.  Frank- 
lin Draining  Assoc,  51  Ind.  271; 
Beard  v.  State,  57  Ind.  8;  Meeker  v. 
Fountain  County,  53  Ind.  31;  Ross  v. 
Misner,  3  Blackf.  (Ind.)  362;  Wilson 
V.  Truelock,  ig  Ind.  389;  Smith  v. 
Smith,  15  Ind.  315;  Engard  v.  Frazier, 
7  Ind.  154;  Grant  County  v.  Small,  61 
Ind.  318;  Treice  v.  Holladay,  40  Mo. 
App.  575- 

When  Part  of  Becord.  —  But  where, 
as  on  a  motion  to  dismiss  for  lack  of 
jurisdiction,  the  defect  is  plainly  ap- 
parent on  the  face  of  the  record  proper, 
no  bill  of  exceptions  is  required  to 
raise  the  question.  Doctor  v.  Hart- 
man,  74  Ind.  221;  Hicks  v.  State,  83 
Ind.  483;  Evans  v.  Schafer,  88  Ind.  92; 
Louisville,  etc.,  R.  Co.  v.  Head,  80  Ind. 
117;  Gallimore  v.  Dozey,  12  111.  143; 
Conrad  v.  Cole,  15  Wis.  545. 

2.  Indiana. — Crumley  v.  Hickman, 
92  Ind.  389;  Burntrager  v.  McDonald, 
34  Ind.  277;  Meeker  v.  Fountain 
County,  53  Ind.  31;  Scotten  v.  Divil- 
biss, 60  Ind.  37. 

Colorado. — Rutter  v.  Shumway,  16 
Colo.  95. 

United  States. — Clinton  v.  Missouri, 
etc.,  R.  Co.,  122  U.  S.  469. 


But  the  general  rule  is  that  where 
motions  made  in  a  cause  are  based  on 
matters  apparent  on  the  face  of  the 
record  proper,  they  are  reviewable 
without  a  bill  of  exceptions.  Midland 
R.  Co.  V.  Smith,  135  Ind.  348;  Fres- 
hour  V.  Logansport,  etc..  Turn- 
pike Co.,  104  Ind.  463;  Doctor  v.  Hart- 
man,  74  Ind.  221;  Redinbo  v.  Fretz, 
99  Ind.  458;  Bevin  v.  Powell,  ii  Mo. 
App.  221;  Funkhouser  v.  Mallen,  62 
Mo.  555;  State  v.  White,  61  Mo.  441; 
Ancell  V.  Cape  Girardeau  City,  48  Mo. 
80;  State  V.  Gilmore,  no  Mo.  i; 
Greene  County  v.  Wilhite,  35  Mo. 
App.  42;  McNeil  v.  Home  Ins.  Co.,  30 
Mo.  App.  308;  U.  S.  V.  Parrott,  Mc- 
All.  (U.  S.)27i. 

So  where  the  motion  is  based  on  the 
ground  that  the  intermediate  court 
had  no  jurisdiction  of  the  appeal. 
Freshour  v.  Logansport,  etc.,  Turn- 
pike Co.,  104  Ind.  463. 

South  Dakota. — Motion  to  dismiss  an 
appeal  is,  under  Dak.  Comp.  L.,  §  5013, 
part  of  the  record  proper.  Plunket  v. 
Evans,  2  S.  Dak.  434. 

Motion  in  Arrest. — So  a  motion  in  ar- 
rest of  judgment  is  held  a  part  of  the 
record  proper.  State  v.  Gilmore,  no 
Mo.  i;  Midland  R.  Co.  v.  Smith,  135 
Ind.  348.  Contra,  Wiggins  v.  Wither- 
ington,  96  Ala.  535. 

3.  Whitney  v.  Teichfuss,  11  Colo. 
555;  Morris  v.  Nugle,  42  Cal.  236;  De 
Pedrorena  v.  Hotchkiss,  95  Cal.  636; 
Nichols  V.  State,  65  Ind.  512;  Merritt 
V.  Cobb,  17  Ind.  314;  Princeton  School 
Town  V.  Gebhart,  61  Ind.  187;  Berlin 
V.  Oglesbee,  65  Ind.  308;  Greens- 
burgh,  etc.,  Turnpike  Co.  v.  Sidener» 
40  Ind.  424. 
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together  with  the  rulings  thereon  *  and  the  rejected  pleadings, 
cannot  be  renewed  unless  incorporated  in  the  bill,*  or,  where  the 


Motion  to  Docket  a  Cross-complaint  as 
a  Separate  Suit. — Thiebaud  v.  Tait 
(Ind.,  1892),  31  N.  E.  Rep.  1052. 

Motion  to  Make  a  Complaint  more 
Specific. — Lake  Erie,  etc.,  R.  Co.  v. 
Clark,  7  Ind.  App.  155;  Line  v.  State, 
131  Ind.  468;  Arnold  v.  Arnold  (Ind., 
1895),  39  N.  E.  Rep.  862. 

Motion  to  Strike  out  Paragraphs  of 
an  Answer. — Evansville,  etc.,  R.  Co. 
V.  Maddux,  134  Ind.  571. 

Motion  to  Quash  an  Indictment. — 
State  V.  Henderson,  109  Mo.  292. 

Motion  to  Set  aside  J\ule  to  Plead. — 
Clodfelter  v.  Hulett,  92  Ind.  426. 

Leave  to  Amend. — So  the  action  of 
the  trial  court  refusing  leave  to 
amend.  Pleasant  Hill  Bank  v.  Wills, 
79  Mo.  275. 

Motion  to  Make  Complaint  more  Spe- 
cific must  be  brought  into  the  record 
by  bill  of  exceptions  or  by  special 
order  of  the  court.  Ohio,  etc.,  R.  Co. 
V.  McDaneld.  5  Ind.  App.  108. 

1.  Cross-complaint. — Thus  an  order 
dismissing  a  cross-complaint  and  di- 
recting a  judgment  for  theplaintiffcan- 
not  be  reviewed  on  appeal  from  the 
judgment  without  a  bill  of  exceptions  or 
the  substitute.  Stoddart  v.  Burge,  53 
Cal.  394;  Douglas  v.  Dakin,  46  Cal. 
49. 

2.  Indiana.  —  Horn  v.  Bray,  51  Ind. 
555;  Fisherz'.Ewing,3oInd.i3o;  Prince- 
ton School  Town  v.  Gebhart,  61  Ind. 
187;  Myers  v.  Conway,  62  Ind.  474; 
St.  Louis,  etc.,  R.  Co.  v.  Valirius,  56 
Ind.  511;  Klingensmith  v.  Reed,  31 
Ind.  389;  Meyer  v.  Yesser,  32  Ind. 
294;  Indianapolis  Piano  Mfg.  Co.  v. 
Indianapolis  First  Nat.  Bank,  33  Ind. 
302;  Ward  V.  Angevine,  46  Ind.  415; 
Warner  v.  Campbell,  39  Ind.  409;  Am- 
merman  v.  Crosby,  26  Ind.  451;  Searl 
V.  Smith,  15  Ind.  23;  Saunders  v. 
Heaton,  12  Ind.  20;  Chrisman  v. 
Melne,  6  Ind.  487;  Henderson  v. 
Reed,  i  Blackf.  (Ind.)  347;  Hill  v. 
Jamieson,  16  Ind.  125;  Schmidt  v.  Col- 
ley,  29  Ind.  120;  Stanton  v.  State,  74 
Ind.  503;  Berlin  v.  Oglesbee,  65  Ind. 
308;  Scott  V.  Vermillion  County,  101 
Ind.  42;  Carrothers  v.  Carrothers,  107 
Ind.  530;  Stott  V.  Smith,  70  Ind.  298; 
Stanton  v.  State,  74  Ind.  503;  Wilson  v. 
Piper,  77  Ind.  437:  Gregg  v.  Louden, 
51  Ind.  5S5;  Lynch  v.  Jennings,  43 
Ind.  276;  Pratt  v.  Allen,  95  Ind.  405; 
State  V.  Krug,  82  Ind.  60;  Thomas  v. 


Hamilton,  71  Ind.  277;  Rhine  v.  Mor- 
ris, 96  Ind.  81;  Manhattan  L.  Ins.  Co. 
V.  Doll,  80  Ind.  113;  Mcllvain  v. 
Emery,  88  Ind.  29S. 

Missouri.  —  State  v.  Marshall,  36 
Mo.  400;  Cornell  v.  Davis,  16  Wis. 
686;  Thompson  v.  Backenstos,  i 
Oregon  17;  National  Banking,  etc., 
Co.  V.  Knaup,  55  Mo.  154. 

West  Virginia. — King  v.  Burdett, 
12  W.  Va.  688. 

Illinois. — Smith  v.  Wilson,  26  111. 
186;  McDonald  v.  Arnout,  14  111.  58. 

Ohio. — Smucker  v.  Wright,  3  Ohio 
Cir.  Ct.  Rep.  620. 

Arkansas. — Fort  v.  Hundley,  5  Ark, 
179;  Pelham  v.  Page,  6  Ark.  535. 

Virginia. — Fry  v.  Leslie,  87  Va, 
269. 

Complaint. — On  appeal  from  a  ruling 
of  a  trial  court  in  refusing  to  allow 
the  defendant  to  file  an  answer  to  the 
complaint  in  an  action  before  a  justice 
of  the  peace  the  bill  of  exceptions  must 
contain  a  copy  not  only  of  the  answer 
offered,  but  also  of  the  complaint. 
Miller  v.  Seligman,  58  Ind.  460. 

Demurrer. — Where  a  demurrer  to  a 
complaint  is  sustained  and  an  amended 
pleading  filed,  the  original  pleading 
and  demurrer  are  not  in  the  record 
except  by  bill.  Toledo,  etc.,  R.  Co> 
V.  Rogers,  48  Ind.  427;  McEwen  v. 
Hussey,  23  Ind.  395;  Holdridge  v^ 
Sweet,  23  Ind.  118;  Shepard  v.  Births 
53  Ind.  105. 

Abandoned  Counts.  —  But  where  a 
plaintiff  abandons  part  of  the  counts- 
of  his  declaration  it  ought  to  appear 
by  entry  of  record.  It  is  not  the  office 
of  a  bill  of  exceptions  to  state  such, 
facts.  State  v.  Jennings,  10  Ark. 
428. 

Where  Withdrawn.  —  Where  an 
amended  pleading  is  withdrawn  by 
the  plaintiff  in  error,  his  bill  of  excep- 
tions to  the  repetition  of  evidence  of- 
fered under  it  is  not  a  matter  for  con- 
sideration in  the  Supreme  Court. 
Lyon  V.  Miller,  24  Pa.  St.  394. 

Papers  not  Filed. — So  also  papers 
generally  tendered  in  court,  but  not 
permitted  to  be  filed,  or  those  filed  but 
afterwards  stricken  out  as  nullities, 
should  be  included  in  the  bill.  May-- 
field  V.  Sweringen,  4  Mo.  220. 

Bill  of  Discovery. — If  the  answer  to  a. 
bill  of  discovery  is  offered  in  evidence: 
it  should  be  embodied  in  a  bill  of  ex- 
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statute  so  allows,  as  is  the  case  in  some  jurisdictions,  made  part  of 
the  record  proper  by  an  order  of  the  court.* 

10.  Instructions. — Unless  a  statute  otherwise  provides,  a  bill  of 
exceptions  is,  except  in  certain  jurisdictions  pointed  out  in  the 
notes,  the  sole  mode  by  which  the  instructions  of  the  trial  court 
can  be  brought  up  before  the  appellate  court  for  review.* 


ceptions.       Metcalf    v.    Edmiston,     25 
111.  392. 

Plea  in  Abatement. — In  Colorado  pro- 
ceedings before  a  justice  of  the  peace 
on  a  plea  in  abatement  must  be  pre- 
served in  a  bill  of  exceptions.  Craig 
V.  Smith,  10  Colo.  220. 

Where  Bill  of  Exceptions  not  Required.  — 
In  West  Virginia  it  has  been  held  that 
where  the  bill  of  particulars  shows  the 
nature  of  the  rejected  plea  the  action 
of  the  court  in  rejecting  it  would  be 
considered,  although  it  was  not  made 
part  of  the  record.  Baltimore,  etc., 
R.  Co.  V.  Bitner,  15  W.  Va.  455. 

In  Kansas  it  is  held  that  a  motion  to 
require  a  pleading  to  be  made  more 
definite  and  certain  is  a  part  of  the 
record,  and  need  not  be  embodied  in 
the  bill  of  exceptions.  Leavenworth, 
etc.,  R.  Co.  V.  Douglas  County,  18 
Kan.  i6g. 

1.  Elliott  V.  Stone  City  Bank,  4  Ind. 
App.  155;  McDonald  v.  Geisendorff, 
'128  Ind.  153;  Ohio,  etc.,  R.  Co.  v.  Mc- 
Daneld,  5  Ind.  App.  108;  Sweeney  v. 
Baker,  13  W.  Va.  160. 

Motion  to  Strike  Demurrer. — A  motion 
to  strike  from  the  files  a  demurrer  is 
itself  a  part  of  the  pleadings  in  a  cause, 
constitutes  a  part  of  the  record  proper 
of  the  primary  court,  and  is  not  review- 
able on  bill  of  exceptions.  Powell  v. 
Henry,  96  Ala.  412. 

2.  Colorado. — Kurtz  v.  Simonton,  i 
Colo.  70;  McDonald  v.  Clough,  10 
Colo.  59;  Banks  v.  Hoyt,  11  Colo. 
399;  W^itcher  v.  Watkins,  11  Colo.  548; 
Brink  v.  Posey,  11  Colo.  521. 

Indiana. — Ellebarger  v.  Swiggett,.! 
Ind.  App.  598;  Steeg  v.  Walls.  4  Ind. 
App.  18;  Clanin  v.  Pagan,  124  Ind. 
304;  Childress  v.  Callender,  108  Ind. 
395;  Landwerten  v.  Wheeler,  106  Ind. 
523.  See  Instructions  Henley  v.  Bron- 
nenberg  (Ind.,  1892),  31  N.  E.  Rep. 
583;Starnes  v.  Schofield,  5  Ind.  App. 

4- 

Iowa. — Garber  v.  Morrison,  5  Iowa 
476;  Reed  v.  Hubbard,  i  Greene 
(Iowa)  153;  Jordan  v.  Quick,  11  Iowa 
9:  State  V.  Jones,  11  Iowa  11;  Har- 
jnon  V.  Chandler,  3  Iowa  150;  Green 


V.  McFaddin,  5  Iowa  549;  Lewis  v. 
May,  22  Iowa  599;  Parker  v.  Pierce, 
4  Greene  (Iowa)  452;  Claussen  v. 
La  Franz,  i  Iowa  226;  Ewing  v.  Scott, 
2  Iowa  447;  Pierce  v.  Locke,  11  Iowa 
454.  For  rule  in  Iowa  under  later 
practice,  see  note  loiva,  infra. 

Kentucky. — Forest  v.  Crenshaw,  81 
Ky.  51. 

Maryland. — Sowerwein  v.  Jones,  7 
Gill  &  J.  (Md.)  335. 

Michiga7t.  —  Wagar  v.  Peak,  22 
Mich.  368. 

Mississippi. — Haynie  v.  State,  32 
Miss.  403;  Peden  v.  State,  61  Miss. 
267. 

N'evada. — State  v.  Ah  Mook,  12 
Nev.  369;  State  v.  Forsha,  8  Nev. 
137- 

Ohio. — Toledo  v.  Preston,  50  Ohio 
St.  361. 

Pennsylvania. — Yardley  v.  Cuthbert- 
son,  14  W.  N.  C.  (Pa.)  29. 

Tennessee. — McGhee  v.  Grady,  12 
Lea  (Tenn.)  89;  Bass  v.  State,  6  Baxt. 
(Tenn.)  580;  Hardwick  v.  State,  6  Lea 
(Tenn.)  229;  Chesapeake,  etc.,  R.  Co. 
V.  Foster,  88  Tenn.  671;  Huddleston 
V.  State,  7  Baxt.  (Tenn.)  55;  Owens  7/. 
State,  16  Lea  (Tenn.)  i. 

Texas. — Texas  Tel.,  etc.,  Co.  v. 
Seiders  (Tex.  Civ.  App.,  1895),  29  S. 
W.  Rep.  258;  Gulf,  etc.,  R.  Co.  v.  Holt, 
I  Tex.  App.  Civ.  Cas.,  §  835. 

Vermont. — Fletcher  v.  Howard,  2 
Aik.  (Vt.)  115. 

Wisconsin. — Collins  v.  Breen,  75 
Wis.  606;  Mullen  v.  Reinig,  68  Wis. 
408;  Koenigs  v.  Jung,  73  Wis.  178. 

England. — Anderson  v.  Fitzgerald, 
4  H.  L.  Cas.  484;  McAlpine  v.  Mang- 
nall,  3  C.  B.  496,  54  E.  C.  L.  496. 

W^here  a  statute  requires  instruc- 
tions to  be  filed  with  the  clerk  and 
entered  in  the  court  journal,  they  need 
not  be  brought  up  in  the  bill.  Eaton 
V.  Carruth,  n  Neb.  231. 

In  Florida  a  charge  to  the  jury  can 
be  made  part  of  the  record  only  by 
a  bill  of  exceptions  being  signed, 
sealed,  and  filed  by  the  trial  judge  ir. 
accordance  with  the  Act  of  March  2, 
1877.     Richardson    v.    State,  28    Fla. 
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11.  Other  Instances. — Other  instances  of  proceedings  required 
or  not  required  to  be  incorporated  in  a  duly  authenticated  bill  of 
exceptions,  when  their  correctness  is  questioned,  in  order  that  they 
may  be  reviewed  in  the  appellate  court,  are  given  in  the  notes.* 


349;  Parrish  v.  Pensacola  R.  Co.,  28 
Fla.  252. 

In  Iowa  instructions  given  or  re- 
fused are  now,  when  filed,  part  of  the 
record  proper  by  statute,  and  the 
exceptions  taken  thereto,  without  a 
bill,  Allison  v.  Jack,  76  Iowa  205; 
Roberts  v.  Leon  Loan,  etc.  Co.,  63 
Iowa  176;  Parker  v.  Middleton,  65 
Iowa  200;  Wells  v.  Burlington,  etc., 
R.  Co.,  56  Iowa  520;  Bonney  v.  Cocke, 
61  Iowa  303. 

In  Texas  no  exceptions  on  bill  there- 
of is  necessary,  as  the  statute  (Rev. 
Stat.  Tex.  art.  1318)  provides  that 
the  charge  is  to  be  filed,  "and  shall 
constitute  part  of  the  record  of  the 
cause,  and  shall  be  regarded  as  ex- 
cepted to  and  subject  to  revision  for 
error  therein,  without  the  necessity  of 
taking  any  bill  of  exceptions."  See 
Redus  V.  Burnett,  59  Tex.  581. 

Indiana. — Where  all  the  instructions 
are  in  the  record,  as  provided  by 
Rev.  Stat.  Ind.  1881,  §  630,  it  is 
not  necessary  that  the  question  of 
their  propriety  be  presented  by  bill 
of  exceptions,  as  provided  by  Rev. 
Stat.  Ind.  1881,  §  630,  for  the  presenta- 
tion of  reserved  questions  of  law. 
Richardson  v.  Coleman,    131  Ind.  210. 

1.  Verdict. — The  refusal  of  the  trial 
judge  to  receive  a  verdict.  Interna- 
tional, etc.,  R.  Co.  V.  Stewart,  57 
Tex.  166. 

Bemarks  of  Judge. — Improper  re- 
marks of  the  judge  during  the  progress 
of  the  cause,  alleged  to  be  prejudicial 
to  the  appellant.  State  v.  Hall,  79 
Iowa  674. 

Remarks  or  Conduct  of  Attorney. — The 
improper  demeanor  or  remarks  of  an 
attorney  in  argument  to  the  jury. 
Rayburn  v.  Central  Iowa  R.  Co.,  74 
Iowa  637;  Hall  z/.  Carter,  74  Iowa  364; 
Fowler  v.  Strawberry  Hill,  74  Iowa 
644;  Buscher  v.  Scully,  107  Ind.  246; 
Cottrell  V.  Shadley,  77  Ind.  348;  Choen 
V.  State,  85  Ind.  209;  Rudolph  v. 
Landwerlen,  92  Ind.  34;  Forsythe  v. 
Kreuter,  100  Ind.  27;  Norton  v.  St. 
Louis,  etc.,  R.  Co.,  40  Mo.  App.  642. 
See  article  Arguments  of  Counsel, 
Vol.  II.,  p.  757. 

Challenge  to  Juror. — The  court's  re- 
fusal to  allow  a  peremptory  challenge 


to  a  juror  is  not  "an  irregularity  in 
the  proceedings  of  the  court,"  review- 
able on  affidavits,  but  constitutes  an 
"  error  of  law  occurring  on  the  trial," 
and  can  be  brought  up  only  by  a  bill 
of  exceptions.  Silcox  z/.  Lang,  78  Cal. 
118. 

Findings  of  Court. — The  failure  of 
a  trial  court  to  file  conclusions  of  fact 
and  law  can  only  be  reviewed  on  a  bill 
of  exceptions.  Landa  v.  Heermann, 
85  Tex.  i;  Cotulla  v.  Goggan,  77  Tex. 
35. 

But  no  bill  of  exceptions  is  neces- 
sary to  make  a  court's  finding  of  facts 
in  a  cause  and  statement  of  a  conclu- 
sion of  law,  where  reduced  to  writing 
and  filed  as  part  of  the  record.  But- 
ton V.  Ferguson,  11  Ind.  314. 

Taxation  of  Costs. — An  order  for 
taxation  of  costs  cannot  be  reviewed 
unless  written  exceptions  are  filed 
thereto,  and  incorporated  with  the 
order  in  the  bill  of  exceptions.  Cord 
V,  Southwell,  15  Wis.  211. 

Verdict  against  the  Weight  of  Evi- 
dence.— A  bill  of  exceptions  is  not  the 
appropriate  mode  for  raising  the 
question  as  to  whether  the  verdict  is 
against  the  weight  of  evidence.  Com. 
V.  Morris,  i  Cush.  (Mass.)  391;  Bos- 
ton V.  Benson,  12  Cush.  (Mass.) 
61;  Walker  v.  Penniman,  8  Gray 
(Mass.)  233;  Com.  v.  Merrill,  14  Gray 
(Mass.)  415;  Com.  v.  Hughes,  2  Allen 
(Mass.)  518;  Denny  v.  Williams,  5 
Allen  (Mass.)  i;  Foot  v.  Wiswall,  14 
Johns.   304. 

This  question  must  be  raised  by  a 
motion  to  set  aside  the  verdict  for  that 
cause  and  on  appeal  therefrom.  Com.  v. 
Gillon,  2  Allen  (Mass.)  505;  Com.  v. 
Hughes,  2  Allen  (Mass.)  518;  Com. 
V.  Morris,  i  Cush.  (Mass.)  391;  Walker 
V.  Penniman,  8  Gray  (Mass.)  233. 

Question  of  Law  Reserved. — In  Indiana 
when  a  question  of  law  reserved  is 
shown  by  the  record  proper  no  bill  of 
exceptions  is  necessary  as  to  that 
point.     State  z/.Vanderbilt,  116  Ind. 11. 

Bonds. — A  bond  in  a  replevin  suit 
constitutes  no  part  of  the  record 
unless  made  so  by  bill  of  excep- 
tions. Pirani  v.  Barden,  5  Ark.  89; 
Kibble  v.  Butler,  14  Smed.  &  M.  (Miss.) 
20S. 
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VI.  Wheee  Bill  is  not  Required— 1.  Generally.— It  is  a  gen- 
eral rule  of  appellate  procedure  that  a  bill  of  exceptions  is  use- 
less, and  indeed  none  should  be  brought  up  to  the  appellate 
court,  where  all  the  facts  constituting  the  alleged  error  appear 
on  the  face  of  the  record  proper.  The  reason  for  this  rule  is  ob- 
vious, since  the  only  purpose  of  the  bill  is  to  bring  before  the 
court  in  an  authenticated  manner  facts  which  in  the  ordinary- 
course  of  proceeding  would  not  otherwise  appear  of  record  in  the 
case.*     See  article  Appeals,  Record  on  Appeal,  Vol.  II.,  p.  258. 

Nor  for  a  bond  for  costs.  Cox  v. 
Garvin,  6  Ark.  431. 

Judge's  Memoranda. — Memoranda  of 
the  judge  must  be  embodied  in  the 
bill.  Sawyers  v.  Lathrap,  9  Ark.  68; 
Berry  v.  Singer,  10  Ark.  489;  Ashley 
V.  Stoddard,  26  Ark.  654. 

Minutes  of  Court. — So  the  minutes  of 
the  clerk  or  judge  of  court  form  no  part 
of  the  record  proper.  More  v.  Del 
Valle,  28  Cal.  174;  Clarke  v.  Kane,  37 
Mo.  App.  258;  Dawley  v.  Dovious,  23 
Cal.  103;  Harper  v.  Minor,  27  Cal.  107; 
Abbott  V.  Douglass,  28  Cal.  299;  Men- 
docinoCounty  v.  Morris,  32  Cal.  145; 
People  V.  Empire  Gold,  etc.,  Min. 
Co.,  33  Cal.  171. 

Agreement  to  File. — A  written  stipu- 
lation of  attorneys  in  a  cause  extend- 
ing the  time  within  which  a  bill  of 
exceptions  must  be  filed  is,  when  filed, 
a  part  of  the  record  proper.  State  v. 
Chamberlain,  74  Iowa  266. 

Kules  of  Court. — Rules  of  the  trial 
court  must  be  made  a  part  of  the  rec- 
ord by  bill  of  exceptions  or  order  of 
court.  Rout  V.  Ninde,  in  Ind.  597; 
Walla  Walla  Printing,  etc.,  Co.,  v. 
Budd,  2  Wash.  Ter.  336. 

Bill  of  Particulars. — So  a  bill  of  par- 
ticulars attached  to  a  declaration  must, 
where  variance  is  alleged,  be  shown 
by  the  bill.  Freas  v.  Truitt,  2  Colo. 
489. 

Taking  Cause  from  Jury. — The  action 
of  the  trial  judge  in  taking  a  cause 
from  the  jury  is  reviewable  only  on  a 
bill  of  exceptions.  Noble  v.  Flower, 
36  La.  Ann.  737. 

Postponement. — Error  in  a  ruling  of 
a  trial  judge  refusing  to  postpone  a 
cause  to  be  reviewed  must  be  shown 
by  bill  of  exceptions.  Moss  v.  Katz, 
69  Tex.  411. 

Certiorari. — The  action  of  the  court 
•n  overruling  a  motion  to  quash  a  writ 
of  certiorari  can  only  be  reviewed  by 
the  bill.  Hersey  v.  Schaedel,  6  111. 
App.  188;  Van  Cott  v.  Sprague,  5  111. 
App.  99.     See  article  Certiorari. 


Order  of  Trial. — The  fact  that  a  case 
was  tried  out  of  its  proper  order  on 
the  docket  must  appear  by  bill  of  ex- 
ceptions. Hermann  v.  Pardridge,  79. 
111.  471.  It  is  also  necessary  to  review 
an  order  of  the  court  setting  down  a 
cause  for  immediate  trial.  Cox  v. 
Stout,  85  Ind.  422. 

Motion  for  Special  Judgment. — Motion 
for  a  judgment  on  the  verdict  and 
special  findings  of  the  jury,  rulings, 
grounds  therefor  and  exceptions 
thereto,  should  be  embodied  in  the 
bill.  Shaw  v.  Merchants'  Nat.  Bank,. 
60  Ind.  83. 

In  Salander  v.  Lockwood,  66  Ind. 
285,  it  was  held  that  a  simple  verbal 
motion  for  such  judgment  and  an  ex- 
ception to  the  ruling  thereon  presents 
that  ruling  to  the  Supreme  Court 
without  a  bill  of  exceptions. 

Judgment  on  Pleadings. — The  same  is- 
true  as  to  a  motion  for  judgment  on 
the  pleadings.  Hinton  v.  Brown,  i 
BlackL  (Ind.)  429. 

Answer  of  Juror. — The  answer  made 
by  a  juror  when  polled  must  be  shown 
by  the  bill.  Medler  v.  State,  26  Ind. 
171. 

Scire  Facias. — In  a  scire  facias  the 
recognizance  is  no  part  of  the  record 
unless  made  so  by  bill  of  exceptions. 
Davis  V.  Com.,  4T.  B.  Mon.  (Ky.)  114; 
Fowler  v.  Com.,  4  T.  B.  Mon.  (Ky.) 
128. 

Bescission  of  Remand. — So  the  rescis- 
sion of  an  order  remanding  a  cause  to 
the  court  of  original  trial.  Sidener  v. 
Davis,  87  Ind.  342. 

The  Venire  in  a  criminal  case  is 
brought  up  only  by  bill  of  exceptions. 
Organ  v.  State,  26  Miss.  79. 

1.  Alabama. — PauUing  v.  Marshall, 
47  Ala.  270;  Darden  v.  James,  48  Ala. 
33;  Petty  V.  Dill,  53  Ala.  641;  Rolater 
V.  Rolater,  52  Ala.  in. 

Arkansas. — Ashley  v.  Stoddard,  26 
Ark.  653;  Governor  v.  Evans,  i  Ark. 
360;  Dillard  v.  Parker,  25  Ark.  503;. 
Anthony    v.    Brooks,    31    Ark,    725; 
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Not  a  Substitate  for  Record, — But  it  should  be  remembered  that  the 
bill  of  exceptions,  having  the  purpose  above  noticed,  authenticates 


Ward  V.  Worthington,  33  Ark.  830; 
Hall  V.  Bonville,  36  Ark.  491;  Green 
V.  State,  38  Ark.  304. 

Colorado. — Wike  v.  Campbell,  5  Colo, 
127;  Putnam  v.  Sea,  8  Colo.  298. 

Florida. — Cato  v.  State,  9  Fla.  163; 
Patrick  V.  Young,  18  Fla.  50;  Water- 
son  V.  Seat,  10  Fla.  326;  Broward  v. 
State,  9  Fla.  422;  Proctor  v.  Hart,  5 
Fla.  468;  Bailey  v.  Clark,  6  Fla.  516; 
Dorman  v.  Bigelow,  i  Fla.  323;  Pons 
'V.  Hart,  5  Fla.  457;  Gray  v.  Belden,  3 
Fla.  114;  Gates  z/.  Hayner,  22  Fla.  325; 
Jones  V.  McCallum,  21  Fla.  392;  Sams 
-v.  King,  18  Fla.  552;  Pittman  v.  My- 
rick,  16  Fla.  692;  Sedgwick  v.  Daw- 
kins,  18  Fla.  335. 

Illinois. — Randolph  v.  Emerick,  13 
111.  344;  Norton  v.  Coggswell,  35  111. 
App.  567;  Wiggins  Ferry  Co.  v.  Peo- 
ple, loi  111.  446;  Kitchell  v.  Burgwin, 
21  111.  40;  Hawk  V.  McCullough,  21 
111.  220;  Hamlin  v.  Reynolds,  22  111. 
207;  Chicago,  etc.,  R.  Co.  v.  Melville, 
66  111.  329;  U.  S.  Express  Co.  v.  Meints, 
72  111.  293;  Chase  v.  De  Wolf,  69  111.  47; 
Tower  v.  Bradley,  66  111.  189;  Nichols 
-v.  People,  40  111.  395;  Van  Dusen  v. 
Pomeroy,  24  111.  289;  Horn  v.  Eckert, 
63  111.  522;  Gregory  v.  Spencer,  3  111, 
App.  80;  Springfield  F.  &  M.  Ins.  Co. 
-v.  Newman,  31  111.  App.  393;  Ging  v. 
Robinson,  31  111.  App.  511. 

Indiana. -^State  v.  Cooper,  103  Ind. 
76;  Doctor  V.  Hartman,  74  Ind.  221; 
State  V.  Judy,  60  Ind.  138;  State  v. 
Day,  62  Ind.  483. 

Iowa.  —  Eyser  v.  Weissgerber,  2 
Iowa  463;  State  v.  Strong,  6  Iowa  72; 
Black  V.  Howell,  56  Iowa  630. 

Kansas. — Atchison,  etc.,  R.  Co.  v. 
Wagner,  19  Kan.  338;  Jackson  v. 
Stoner,  17  Kan.  607;  Whitney  v.  Har- 
ris, 21  Kan.  96;  Lauer  v.  Livings,  24 
Kan.  273;  McKinstry  v.  Carter,  48 
Kan.  428. 

Kentucky. — Collins  v.  Richart,  14 
Bush  (Ky.)  621. 

Maryland. — Blake  v.  Pitcher,  46 
Md.  453. 

Missouri. — State  v.  Griffith,  63  Mo. 
545;  State  V.  Barnett,  63  Mo.  301; 
Pendergast  v.  Hodge,  21  Mo.  App. 
138;  Swaggard  v.  Hancock,  25  Mo. 
605;  Bagby  v.  Emberson,  79  Mo.  140; 
State  V.  White,  61  Mo.  442;  State  v. 
Finn,  19  Mo.  App.  560;  Bateson  v. 
Ciark,  37  Mo.  34;  State  v.  Matson,  38 


Mo.  490;  Peltz  V.  Eichele,  62  Mo.  178; 
State  V.  Hitchcock,  86  Mo.  231. 

Montana. —  Barber  v.  Briscoe.  8 
Mont.  215;  Dodson  v.  Nevitt,  5  Mont. 
520;  Power  f.  Gum.  6  Mont.  5;  Granite 
Mountain  Min.  Co.  v.  Weinstein,  7 
Mont.  440;  King  v.  Sullivan,  r  Mont. 
282;  Noteware  v.  Sterns,  i  Mont.  314; 
Kleinschmidt  v.  McAndrews,  4  Mont, 
28;  Rooney  v.  Tong,  4  Mont.  597; 
Sherman  v.  Higgins,  7  Mont.  479. 

Nebraska. — O'Donohue  v.  Hendrix, 
13  Neb.  255;  Eaton  v.  Carruth,  11 
Neb.  231;  Ray  v.  Mason,  6  Neb.  loi; 
American  Credit  Foncier  v.  Rogers,  8 
Neb.  34;  Aultman  v.  Home,  10  Neb. 
10. 

Ohio. — Howell  v.  Fry,  19  Ohio  St. 
556. 

South  Dakota. — Plunket  v.  Evans,  2 
S,  Dak.  434. 

Texas. — Owens  v.  Missouri  Pac. 
R.  Co.,  67  Tex.  679. 

United  States. — Moline  Plow  Co.  v. 
Webb,  141  U.  S.  622;  Coughlin  v.  Dis- 
trict of  Columbia,  106  U.  S.  7;  Macker 
V.  Thomas,  7  Wheat.  (U.  S.)  532;  Ex  p. 
Crane,  5  Pet.  (U.  S.)  199. 

Wisconsin. — Dunbar z/,  Hollinshead, 
ID  Wis.  507. 

Record  Certified  Up.  —  Where  the 
whole  record  is  certified  up  in  a  bill  of 
exceptions  there  is  no  judgment  be- 
fore the  court,  and  accordingly  the 
bill  will  be  dismissed.  Smith  v.  Cal- 
cote,  41  Miss.  656. 

In  Arizona  it  is  said  that  a  complete 
record  on  appeal  includes  summons, 
pleadings,  verdict,  and  copy  of  judg- 
ment and  bills  of  exceptions,  state- 
ment of  facts  (if  required),  notice  of 
appeal,  appeal  bond,  assignment  of 
errors,  and  statement  of  costs,  orders 
of  the  court  extending  time  for  filing 
statement  of  facts,  affidavits  of  by- 
standers in  aid  of  bill  of  exceptions, 
agreed  statement  if  required  or  al- 
lowed by  statute.  Sutherland  v.  Put- 
nam (Ariz.,  1890).  24  Pac.  Rep.  320. 
Compare  Bateson  v.  Clark,  37  Mo.  34. 

The  record  proper  includes,  more- 
over, any  orders  substituting  parties, 
and  orders  made  by  the  judge  while 
acting  as  a  court.  Greene  County  v. 
Wilhite,  35  Mo.  App.  40. 

Entries. — All  proper  entries  made 
by  the  clerk,  and  all  papers  pertaining 
to  a  cause  and   filed  therein  and  not 
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for  the  action  of  the  upper  court  only  those  proceedings  which 
are  not  a  part  of  the  record  proper.*  It  follows,  therefore,  that 
it  cannot  be  used  to  certify  matters  regularly  embraced  in  the 
record  proper,  which  is  compiled  and  certified  up  by  the  clerk.* 

Where  Matters  Improperly  Embraced. — When  the  bill  of  exceptions 
embraces  matters  which  in  regular  course  ought  to  be  in  the 
record  proper,  they  will  not  be  considered  on  appeal.^ 

2.  Pleadings. — The  pleadings  are  included  in  the  record  proper ;  * 


relating  to  collateral  matters,  are  a 
part  of  the  record  on  appeal  without  a 
bill  of  exceptions.  Kesler  v.  Myers, 
41  Ind.  543;  Gardner  v.  Halstead,  71 
Iowa  259.  See  article  Appeals,  Record 
on  Appeal,  Vol.  II.,  p.  260. 

Before  Beferee. — Where  a  cause  was 
tried  before  a  practising  attorney  as  a 
referee,  who  had  kept  a  complete  rec- 
ord of  the  proceedings,  including  the 
testimony,  his  rulings,  and  exceptions 
thereto  duly  attested,  filed  with  the 
pleadings  and  papers  in  the  case,  the 
same  was  held  in  Florida  to  be  a  good 
substitute  for  a  bill  of  exceptions. 
Stewart  v.  Mathews,  19  Fla.  752. 

How  Error  Shown. — But  where  there 
is  no  error  apparent  in  the  pleadings 
of  the  case  or  the  record  proper,  error 
can  be  shown  only  by  a  bill  of  excep- 
tions, special  verdict,  or  agreed  state- 
ment of  facts.  Suydam  v.  Williamson, 
20  How.  (U.  S.)  427. 

1.  California. — Douglas  v,  Dakin, 
46  Cal.  49;  Cleland  v.  Walbridge,  78 
Cal.  358. 

Indiana. — Murphy  v.  Tilly,  II  Ind. 
511;  Medler  v.  State,  26  Ind.  171; 
Whiteside  v.  Adams,  26  Ind.  250;  Ken- 
nedy V.  State,  37  Ind.  355;  Bell  v. 
Rinker,  29  Ind.  267;  Whaley  v.  Glea- 
son,  40  Ind.  405;  Kesler  v.  Myers,  41 
Ind.  543;  Kellenberger  v.  Perrin,  46 
Ind.  282;  Bingham  v.  Stumph,  48  Ind. 
97;  Round  V.  State,  14  Ind.  493;  Taylor 
V.  Fletcher,  15  Ind.  80. 

Kansas. — State  v.  Carr,  37  Kan.  423. 

Kentucky. — McAllister  v.  Connecti- 
cut Mut.  L.  Ins.  Co.,  78  Ky.  531. 

Wisconsin. — Hogan  v.  State,  36  Wis, 
226;  Haney  v.  Clark,  i  Pin.  (Wis.)  301; 
Taylor  v.  Lucas,  43  Wis.  155. 

2.  Nichols  V.  People,  40  III.  395; 
Zimmerman  v.  Cowan,  107  111.  631; 
Safford  v.  Vail,  22  III.  326;  Hamlin  v. 
Reynolds,  22  111.  207;  Wiggins  Ferry 
Co.  V.  People,  loi  111.  446;  Lamb  v. 
State,  73  Ga.  587. 

As  an  order  granting  an  appeal. 
Douglas  V,  Orr,  58  Mo.  573, 


Judgment. — A  judgment  cannot  be 
certified  upon  by  a  bill  of  exceptions. 
McKnight  v.  Dozier,  44  Miss.  608; 
Moody  V.  Nichol,  26  Miss.  109;  Bar- 
rington  v.  Mississippi  Cent.  R.  Co.  32 
Miss.  372. 

Amendment. — As  the  bill  of  excep- 
tions cannot  be  used  to  certify  up 
matters  properly  a  part  of  the  record 
proper,  it  cannot  be  used  to  amend  the 
record  as  to  matters  constituting  a 
proper  part  thereof.  Wilber  v.  Wid- 
ner,  i  Wend.  (N.  Y.)  55;  Bay  v.  Gum, 
I  Den.  (N.  Y.)  108. 

Motion  Omitted. — So  where  error  is 
assigned  in  the  bill  of  exceptions  on 
a  motion  or  matter  properly  em- 
bodied in  the  record  proper  but  omit- 
ted therein,  the  judgment  will  be  af- 
firmed.    Cruce  V.  State,  63  Ga.  159. 

3.  Anthony  v.  Brooks,  31  Ark.  725; 
Atchison,  etc.,  R.  Co.  v.  Nicholls,  8 
Colo.  188. 

Transcript  Beqaired.  —  Accordingly 
the  action  of  the  trial  court  on  the 
pleadings  and  other  matters  which  are 
a  part  of  the  record  proper  cannot  be 
reviewed  on  appeal,  where  they  are  re- 
cited only  in  a  bill  of  exceptions,  un- 
less made  irva  transcript  of  the  record 
proper.  Petty  v.  Dill,  53  Ala.  641; 
Buckley  v.  Wilson,  56  Ala.  393;  Sternau 
V.  Marx,  58  Ala.  608;  Morgan  v.  Wing, 
58  Ala.  301;  Ex  p.  Knight,  61  Ala. 
482;  Swoly  V.  Scott,  56  Ala.  555.  The 
same  rule  obtains  in  criminal  cases. 
Ex  p.  Knight,  61  Ala.  486. 

Instance. — So  a  recital  in  the  bill  that 
an  appeal  was  prayed  for  and  granted, 
is  noevidenceof  the  fact,  since  the  tran- 
script should  properly  show  the  juris- 
dictional facts  essential  to  the  perfec- 
tion of  an  appeal.  Anthony  z/.  Brooks, 
31  Ark.  725. 

4.  Zimmerman  v.  Cowan,  107  111. 
631;  Safford  v.  Vail,  22  111.  326;  Joliet, 
etc.,  R.  Co.  V.  Jones,  20  111.  221;  Gard- 
ner V.  Halstead,  71  Iowa  259. 

A  bill  of  exceptions  need  not  contain 
the  process,  the  pleadings,  or  judgment 
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consequently  writings  in  evidence  copied  therein  are  brought  up 
for  review  without  being  again  copied  in  the  bill.* 

3.  Judgments — On  Pleadings. — So  where  the  error  alleged  is  based 
on  a  judgment  rendered  on  the  pleadings,  it  is  reversible  on  appeal 
without  a  bill  of  exceptions.* 


of  the  record,  as  they  are  parts  of  the 
record  proper.  Weems  v.  Weems,  69 
Ala.  105. 

1.  Allen  V.  Young,  62  Ga.  617. 
Demurrer. — In  considering  a  ruling 

on  a  demurrer  the  pleading  can  only 
be  considered  as  it  appears  on  the  face 
of  the  record.  But  the  question  as  to 
whether  the  trial  court  rightly  allowed 
an  amendment  should  appear  by  the 
bill  of  exceptions.  Lucas  v.  State,  86 
Ind.  180. 

The  demurrer,  entry  of  its  filing  by 
the  clerk,  the  ruling  of  the  court 
thereon,  and  the  ground  of  the  decision 
in  the  causes  assigned  in  the  demur- 
rer appear  necessarily  in  the  record 
proper,  and  no  bill  is  required.  Swoly 
V.  Scott,  56  Ala.  555;  Lindley  v.  Kel- 
ley,  42  Ind.  297;  Kesler  v.  Myers,  41 
Ind.  543;  Matlock  v.  Todd,  19  Ind,  130; 
State  V.  Strong,  6  Iowa  72. 

Declaration. — So  a  question  as  to  the 
sufficiency  of  a  declaration  cannot  be 
raised  by  a  bill  of  exceptions.  Batchel- 
der  V.  Batchelder,  2  Allen  (Mass.) 
105;   Raymond  v.   Rhodes,   135  Mass. 

337- 

Indictment. — Where  the  question 
arises  on  the  indictment,  or  ruling  upon 
a  plea,  motion,  or  the  like,  the  judg- 
ment on  which  must  appear  of  record, 
the  reservation  must  appear  on  the 
record  proper,  and  will  not  be  con- 
sider'd  where  included  in  the  bill  of 
exceptions  proper.  Ex  p.  Knight,  61 
Ala.  4S2;  Swoly  v.  Scott,  56  Ala.  555; 
State  V.  Day,  52  Ind.  483. 

Kansas. — Under  the  practice  of  Kan- 
sas, on  appeal  from  the  court  of  a  jus- 
tice of  the  peace,  by  petition  in  error, 
the  bill  of  exceptions  should  contain 
copies  of  all  the  pleadings  filed  in  the 
cause  in  the  court  of  justice.  Winter 
V.  Shutter,  42  Kan.  545. 

2.  Zimmerman  z/. Cowan,  107  111.  631; 
Hamlin  v.  Reynolds,  22  111.  207;  Com- 
mercial Bank  v.  Buckingham,  12  Ohio 
St.  402;  Weeks  v.  Garibaldi  South 
Gold  Min.  Co.,  73  Cal.  599. 

Judgment  on  Answer.  —  So  a  judg- 
ment that  an  answer  was  a  sufficient 
answer  and  defense  to  several  de- 
mands of  the  petition,  and  that,  plain- 


tiff refusing  to  plead  further,  he  take 
nothing  by  this  writ  and  go  hence 
without  delay,  etc.,  is  reviewable  with- 
out a  bill  of  exceptions.  Swaggard  v. 
Hancock,  25  Mo.  App.  605. 

Judgment  on  Demurrer. — So  a  judg- 
ment pronounced  on  a  demurrer  may 
be  reviewed  without  a  bill  of  excep- 
tions. Hamlin  v.  Reynolds,  22  III. 
207. 

JBut  a  Motion  for  Judgment  upon 
answer  filed  is  not  reviewable  without 
a  bill  of  exceptions.  Swaggard  v. 
Hancock,  25  Mo.  App.  597. 

Judgment  non  Obstante  Veredicto. — ■ 
Upon  appeal  from  a  rendition  of  judg- 
ment non  obstante  veredicto,  defend- 
ant admits  that  the  evidence  is  suffi- 
cient to  warrant  the  special  findings 
of  fact,  also  made  upon  certain  inter- 
rogatories, and  no  bill  of  exceptions  is 
required  to  review  the  motion.  Di- 
mick  V.  Chicago,  etc.,  R.  Co.  80  111. 
340. 

Indiana. — So  under  Rev.  Stat.  Indi- 
ana, 1881,  §  628  (Rev.  Stat.  1894,  § 
640),  the  refusal  of  a  judgment  non  ob- 
stante veredicto  upon  answers  to  inter- 
rogatories is  reviewable  upon  the 
record  proper  without  a  bill  of  excep- 
tions. Carger  v.  Fee  (Ind.,  1894),  39 
N.  E.  Rep.  93. 

Judgment  by  Confession. — Where  a 
judgment  is  confessed  ex  parte  under 
a  warrant  of  attorney  in  vacation,  the 
papers  filed  constitute  a  part  of  the 
record  proper  without  a  bill  of  excep- 
tions. Stein  V.  Good,  115  111.  93; 
Schmidt  v.  Bauer,  33  111.  App.  92; 
Durham  v.  Brown,  24  111.  93. 

In  Term. — On  the  other  hand, 
where  the  judgment  of  confession  is 
entered  in  term  time,  the  warrant 
of  attorney,  affidavit  of  execution, 
plea  of  confession,  and  note  upon 
which  judgment  is  confessed,  must 
be  brought  up  by  a  bill  of  exceptions. 
Roundy  v.  Hunt,  24  111.  598;  Magher 
V.  Howe,  12  111.  379;  Waterman  v. 
Caton,  55  111.  94;  Schmidt  v.  Bauer, 
33  111.  App.  92. 

Judgment  on  Special  Findings. — A  bill 
of  exceptions  is  not  necessary  to 
review  a  judgment  rendered  on  special 
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4.  Motions, — The  rule  that  a  bill  of  exceptions  is  not  necessary 
where  the  facts  to  show  error  appear  in  the  record  proper,  applies 
to  motions  founded  on  facts  apparent  of  record,*  as  a  motion  in 
arrest  of  judgment.*  See  also  V.  Where  Bill  Required^  4. 
Motions  Generally,  supra. 

5.  Other  Instances. — In  further  passing  upon  this  question  as  to 
what  is  and  what  is  not  required  in  a  bill  of  exceptions,  the  courts 
have  applied  the  foregoing  rules   to  summons  and  return,*  copy 


findings,  as  the  facts  disclosing  the 
alleged  error  are  already  in  the  record. 
Harner  v.  Batdorf,  35  Ohio  St.  113. 

Louisiana. — In  Louisiana  an  excep- 
tion cannot  be  taken  to  a  final  judg- 
ment. The  only  remedy  is  an  appeal 
in  the  form  prescribed  by  law;  conse- 
quently a  bill  of  exceptions  is  not  the 
proper  form  for  the  review.  The 
final  judgment  can  only  be  affirmed  or 
reversed  on  a  statement  of  facts  or 
special  verdict  of  a  jury.  Bujac  v. 
Mayhew,  3  Martin  (La.)  614;  Fromen- 
tin  V.  Prieur,  3  Martin  (La.)  215; 
Goodwin  r/,  Chesneau,  3  Martin  (La.) 
412;  Ferguson  v.  Bacon,  12  Martin 
(La.)  303;  Harrison  v.  Mogee,  3  Mar- 
tin (La.)  397;  Poydras  v.  Robillard,  4 
Martin  (La.)  174;  Taylor  v.  Porter,  3 
Martin  (La.)  423;  Moore  v.  Maxwell, 
2  Martin,  N.  S.  (La.)  251;  Fagot  v. 
David,  4  Martin  (La.)  i  ;  Duverny  v. 
Lafon,  4  Martin  (La.)  96;  Shewell  v. 
Stone,  12  Martin  (La.)  386. 

1.  Nichols  V.  People,  40  111.  395; 
Baker  t/.  People,  105  111.  452;  Chand- 
ler V.  State  (Ind.,  1895),  39  N.  E.  Rep. 
445;  State  V.  Cooper,  103  Ind.  75; 
Freshour  v.  Logansport,  etc..  Turn- 
pike Co.,  104  Ind.  463;  Doctors.  Hart- 
man,  74  Ind.  221;  Redinbo  v.  Fretz, 
99  Ind.  45S. 

Evidence  in  Motion. — But  recitals  in 
a  motion  properly  embraced  in  the 
record  proper  cannot  act  as  a  substi- 
tute for  statements  of  a  bill  of  excep- 
tions. Clouser  v.  Ruckman,  104  Ind. 
589.  So  that  affidavits  or  other  mat- 
ters of  evidence  properly  brought  up 
by  a  bill  of  exceptions  cannot  be  au- 
thenticated by  recitals  in  the  motion 
for  new  trial  embodied  in  the  tran- 
script. 

Indiana. — Clouser  v.  Ruckman,  104 
Ind.  588;  Compton  v.  State,  89  Ind. 
338;  Powers  V.  State,  87  Ind.  144; 
Chambers  v.  Butcher,  82  Ind.  508; 
Marks  v.  Jacobs,  76  Ind.  216;  Horton 
'V.  Wilson,  25  Ind.  316;  Taylor  v. 
Fletcher,    15    Ind.   80;     Indianapolis, 


etc.,  Co.  z/.Wyatt,  16  Ind. 204;  Round  v. 
State,  14  Ind.  493;  Indianapolis,  etc.. 
Gravel  Road  Co.  v.  Christian,  93  Ind. 
360;  Thompson  v.  White,  18  Ind.  373; 
Whiteside  v.  Adams,  26  Ind.  250; 
Knox  County  v.  Montgomery,  109 
Ind.  69. 

Iowa. — Herring  v.  State,  i  Iowa 
205;  Pharo  V.  Johnson,  15  Iowa  560; 
Hart  V.  Foley,  67  Iowa  407. 

Missonri. — Holt  v.  Simmons,  14  Mo. 
App.  450;  Robinson  v.  Suter,  15  Mo. 
App.  599;  Berkley  v.  Kobes,  13  Mo. 
App.  502. 

2.  Nichols  V.  People,  40  111.  395; 
Daniels  v.  Denver,  2  Colo.  669. 

In  Indiana,  however,  in  a  recent  case 
it  was  distinctly  held  that  a  motion  in 
arrest  of  judgment,  and  the  ruling 
thereon,  cannot  be  made  part  of  the 
record  by  a  mere  order  of  court  and 
without  a  bill  of  exceptions.  Chand- 
ler V.  State  (Ind.,  1895),  39  N.  E. 
Rep.  444. 

Motion  to  Quash.— The  bill  of  excep- 
tions need  not  show  an  exception  to 
the  ruling  of  the  court  on  a  motion  to 
quash  an  indictment;  it  is  reviewable 
on  the  record  proper.  Baker  v.  Peo- 
ple, 105  111.  452;  except  where  the 
motion  is  made  for  causes  not  appar- 
ent on  the  face  of  the  record,  where 
the  motion,  ruling  thereon,  exceptions 
thereto,  and  affidavits  on  which  it  is 
based  must  be  brought  in  by  a  bill  of 
exceptions.  State  v.  Wall,  15  Mo. 
208;  State  V.  Thruston,  83  Mo.  271. 

3.  Summons  and  Keturn. — In  Indiana, 
where  there  is  an  appearance  to  an 
action  the  summons  and  return  are 
held  to  constitute  no  part  of  the  rec- 
ord unless  made  so  by  a  bill  of  com- 
plaint. But  where  there  is  no  appear- 
ance to  an  action,  the  summons  and 
return  are  properly  a  part  of  the  rec- 
ord. Jeffersonville,  etc.,  R.  Co.  v. 
Ross,  35  Ind.  108;  Taylor  v.  Fletcher, 
15  Ind.  80;  Stanton  v.  Woodcock,  19 
Ind.  273;  Cincinnati,  etc.,  R.  Co.  v. 
Street,  50  Ind.  225. 
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of  a  special  tax  levy,*  findings,*  opinion  of  the  court, ^  a  claim 
against  a  decedent's  estate,*  an  award,*  injunction  proceedings,® 
an  agreed  statement,''  and  to  other  matters.* 

VII.  What  the  Bill  must  Show— Sufficiency— 1.  In  General- 
Error. — As,  in  all  appellate  proceedings,  the  duty  rests  upon  the 
appellant  or  party  claiming  to  have  been  prejudiced  to  prove  the 
error  alleged,®  he  must,  where  he  relies  upon  the  bill  of  excep- 
tions, show  by  means  of  it  the  error   complained  of,  clearly  and 


1.  Special  Tax  Levy. — A  copy  of  a 
special  tax  levy  although  certified  by 
the  clerk  is  no  part  of  the  record 
proper.   Watts  v.  McLean,  28  111.  App. 

537- 

2.  Finding^. — In  Illinois  where  the 
bill  fails  to  set  out  the  findings  and 
judgment  of  the  court,  and  to  show 
that  they  are  properly  excepted  to,  no 
questions  arising  thereon  can  be  con- 
sidered. Everett  v.  Collinsville  Zinc 
Co.,  41  111.  App.  552;  Lawrence 
County  Nat.  Bank  v.  Le  Moyne,  127 
111.  253;  Martin  v.  Foulke,  114  111.  206; 
Graham  v.  People,  115  111.  566. 

But  in  California  the  question 
whether  the  findings  sustain  the  judg- 
ment as  rendered  may  be  raised  with- 
out a  bill  of  exceptions.  Thompson  v. 
Hancock,  51  Cal.  no.  See  article 
Exceptions  and  Objections. 

In  Minnesota  findings  of  fact  and 
conclusions  of  law,  on  trial  by  cour' 
without  a  jury,  become  part  of  the  rec- 
ord without  a  "case"  or  bill  of  ex- 
ceptions. Farnham  v.  Thompson,  34 
Minn.  330. 

3.  Opinion. — An  opinion  of  the  court 
cannot  be  made  a  substitute  for  "  sep- 
arate findings  of  fact  and  conclusions 
of  law  found,"  required  by  a  statute, 
by  including  it  in  a  bill  of  exceptions. 
Empire  Transp.  Co.  v.  Blanchard,  31 
Ohio  St.  650. 

4.  Claim  against  Decedent's  Estate. — 
Where,  on  appeal  from  the  allowance 
or  disallowance  of  a  claim  against  a 
decedent's  estate,  a  certified  copy  of 
the  allowance  or  disallowance  when 
filed  becomes  a  part  of  the  record  of 
the  trial  court,  the  question  whether 
the  claim  was  not  barred  by  the  statute 
of  limitations  may  be  reviewed  in  the 
record  proper  without  a  bill  of  excep- 
tions.     Boyce  v.  Foote,  19  Wis.  igg. 

5.  Award. — A  submission  and  award 
filed  to  make  the  award  part  of  the 
judgment  are  brought  up  on  the  record 
proper.      Buntain  v.  Curtis,  27  111.  374. 

Where  a  statute  provides  that,  on 
appeal  from  a  judgment  entered  upon 


an  award,  certified  copies  of  the  orig- 
inal affidavits  upon  which  any  appli- 
cation in  relation  to  such  award  was 
founded,  and  of  all  other  affidavits  and 
papers  relating  to  such  application, 
shall  be  annexed  to  and  be  returned 
with  the  record  of  the  judgment,  all 
the  affidavits  and  testimony,  where  a 
minute  thereof  is  made  and  filed  by 
the  arbitrator,  are  before  the  appellate 
court  without  a  bill  of  exceptions. 
Dundon  v.  Starin,  19  Wis.  261. 

6.  Injunction  Proceeding. — Where  the 
application  for  the  injunction  is  heard 
upon  the  bill  and  answer,  and  the  ex- 
hibits attached  to  each  of  them,  they 
are  part  of  the  record  in  the  case,  and 
need  not  be  copied  into  the  bill  of  ex- 
ceptions. Jordan  v.  Gaulden,  73  Ga. 
202. 

7.  Agreed  Statement.  —  In  Ohio  an 
agreed  statement  of  facts  becomes  part 
of  the  record  without  a  bill  of  ex- 
ceptions. McGonnigle  v.  Arthur,  27 
Ohio  St.  251;  Clinton  Bank  v.  Ayres, 
16  Ohio  282;  Brown  v.  Mott,  22  Ohio 
St.  150,  overruling  Virginia  Bank  v. 
Chillicothe  Bank,  16  Ohio  170;  Ache- 
son  V.  Sutliff,  18  Ohio  122. 

8.  Assignment  of  Errors. — Unless  a 
statute  so  requires,  a  bill  of  exceptions 
need  not  contain  an  assignment  of  er- 
rors.     Reay  v.  Butler,  6g  Cal.  572. 

Where  required,  but  not  contained, 
the  errors  will  be  deemed  waived.  Vel- 
v\nv.  Hall,  78  Ga.  136.  See  article  As- 
signment OF  Errors,  Vol.  II.,  p.  920 

Garnishment. — So  the  interrogatories 
to  and  answers  of  a  garnishee  are  part 
of  the  record  proper.  Rankin  v.  Si- 
monds,  27  111.  352;  Brainard  v.  Sim- 
mons, 58  Iowa  464. 

Confessions  in  Criminal  Case. — What 
transpired  before  the  court  on  the 
question  of  admitting  confessions  in  a 
criminal  case  is  not  a  proper  part  of 
the  record.  Valentine  v.  State,  77  Ga. 
470.  Nor  are  interrogatories  rejected. 
De  Pauw  v.  Kaiser,  77  Ga.  176. 

9.  Proctor  v.  Hart,  5  Fla.  468.  See 
article  Appeals,  Vol.  II.,  p.  499. 
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affirmatively  ;*  and  he  must  further  show,  in  order  to  have  reHef, 
that  such  error  was  prejudicial.*  See  article  Appeals,  Vol.  II., 
p.  499. 


1.  Alabama. — Shelton  7/.St.  Clair,  64 
Ala.  565;  Johnson  v.  Ballew,  2  Port. 
(Ala.)  29;  Holmes  v.  Gayle,  i  Ala.  517; 
Duffee  V.  Pennington,  i  Ala.  506;  Stone 
V.  Stone,  I  Ala.  582;  Knapp  v.  Mc- 
Bride,  7  Ala.  ig;  Brazier  v.  Burt, 
18  Ala.  201;  Schooner  Southron  v. 
O'Riley,  21  Ala.  228;  King  v.  Croch- 
eron,  14  Ala.  822;  Seawell  v.  Henry, 
6  Ala.  226;  Kirksey  v.  Dubose,  ig 
Ala.  44;  Sacket  v.  McCord,  23  Ala. 
851;  Gotten  V.  Bradley,  38  Ala.  506; 
Greene  v.  Tims,  16  Ala.  541;  Phillips 
V.  Beene,  16  Ala.  720;  Ex  p.  McCrary, 
22  Ala.  65;  Powell  v.  State,  25  Ala.  21; 
Davis  V.  State,  17  Ala.  415;  State  v. 
Schuessler,  3  Ala.  410;  Pierson  v. 
State,  12  Ala.  I4g. 

Connecticut.  —  Hoey  v.  Hoey,  36 
Conn.  392;  Watson  v.  Watson,  10 
Conn.  75;  Picket  v.  Allen, 10  Conn. 146. 

Georgia. — Reinhart  v.  Miller,  22  Ga. 
402;  Augusta,  etc.,  R.  Co.  v.  McEl- 
murry,  24  Ga.  75;  Heard  v.  McKee,  26 
Ga.  332;  Cleghorn  jj.  Love,  24  Ga.  sgi; 
Dunagan  v.  Dunagan,  38  Ga.  554; 
Taylor  v.  Flint,  35  Ga.  124;  Cowles  v. 
Clark,  3  Ga.  382;  Stubbs  v.  Central 
Bank,  7  Ga.  258;  Doebler  v.  Waters, 
30  Ga.  344;  Hays  v.  Slade,  65  Ga.  570; 
Sewell  V.  Conkle,  64  Ga.  436. 

Illinois. — Garrity  v.  Hamburger  Co. 
(111.,  i8gi),  28  N.  E.  Rep.  743;  Monroe 
V.  Snow,  33  111.  App.  230. 

Indiana. — Moore  v.  Hyde,  51  Ind. 
475;  Dawson  v.  Hemphill,  50  Ind.  422; 
Lucas  V.  Marine,  40  Ind.  28g;  Bosley 
V.  Farquar,  2  Blackf.  (Ind.)  61;  Jones 
V.  Doe,  I  Ind.  log;  Rhea  v.  Crunk 
(Ind.  App.,  i8g5),  39  N.  E.  Rep.  Sjg; 
Eichel  V.  Bower,  2  Ind.  App.  84;  Gish 
V.  Gish,  7  Ind.  App.  104. 

Kansas. — Eastman  v.  Godfrey,  15 
Kan.  341. 

Kentucky. — Inglish  v.  Com.,  Litt. 
Sel.  Cas.  (Ky.)4i8;  Harrison  v.  Baker, 
I  J.  J.  Marsh.  (Ky.)  317;  Tipper  v. 
Com.,  I  Mete.  (Ky.)  6. 

Louisiana. — Gray  v.  Thomas,  18  La. 
Ann.  412;  State  v.  Ladd,  10  La.  Ann. 
271. 

Maine. — Harvey  v.  Ridge,  73  Me. 
316;  Belmont  v.  Morrill,  73  Me.  231; 
Holbrook  v.  Knight,  67  Me.  244;  John- 
son V.  Day,  78  Me.  224;  Wells  v. 
County  Com'rs,  7g  Me.  522;  Webster 
V.  Calden,  55  Me.  165;  Harriman  v. 
Sawyer,    67   Me.    442;    Allen   v.    Law- 


rence, 64  Me.  175;  Darling  v.  Dodge, 
36  Me.  370;  Higgins  v.  Downs,  75  Me. 
346;  PuUen  V.  Glidden,  68  Me.  ssg; 
Comstock  V.  Smith,  23  Me.  202;  Bry- 
ant V.  Couillard,  32  Me.  520;  Thomas- 
ton  V.  Warren,  28  Me.  28g;  Marshall 
V.  Oakes,  51  Me.  308;  Brackett  v.  Per- 
sons Unknown,  53  Me.  238;  Lawrence 
V.  Chase,  54  Me.  ig6;  Gilman  v.  Emery, 

54  Me.  460;  Dennen  v.  Haskell,  4s 
Me.  430;  Hovey  v.  Hobson,  55  Me. 
256;  Woodward  v.  Robinson,  67  Me. 
565;  Merrill  v.  Merrill,  67  Me.  70;  State 
V.  Bennett,  75  Me.  sgo. 

Missouri. — Bartlett  v.  Draper,  3  Mo. 
488;  Betts  V.  Magoon,  85  Mo.  580. 

A^ebraska. — O'Dea  v.  State,  16  Neb. 
241;  Michel  V.  Ware,  3  Neb.  229. 

Nevada. — State  v.  Roderigas,  7  Nev. 
328. 

New  Jersey. — Coxe  v.  Field,  13  N.  J. 
L.  216. 

New  York. — Price  v.  Powell,  3  N.  Y. 
322;  Van  Gordon  v.  Jackson,  5  Johns. 
(N.  Y.)  467;  Frier  v.  Jackson,  8  Johns. 
(N.Y.)495;  Jackson  v.  Cadwell,  i  Cow. 
(N.  Y.)  639;  Law  V.  Merrils,  6  Wend. 
(N.  Y.)  274;  Onondaga  County  Mut. 
Ins.  Co.  V.  Minard,  2  N.Y.  98;  Soulden 
V.  Van  Rensselaer,  g  Wend.  (N.  Y.) 
2g3;  Jackson  v.  Roberts,  11  Wend. 
(N.  Y.)  422. 

Ohio.— QoW  V.  Willis,  18  Ohio  28; 
HoUister  v.  Reznor,  9  Ohio  St.  i; 
Scovern  v.  State,  6  Ohio  St.  288;  Mc- 
Dougal  V.  Fleming,  4  Ohio  388;  King 
V.  Kenny,  4  Ohio  81;  Armstrong 
V.  Clark,  17  Ohio  495. 

Pennsylvania. — Conrow  v.   Schloss, 

55  Pa.  St.  37;  Snowden  v.  Warder,  3 
Rawle  (Pa.)  loi. 

Texas. — Tucker   v.    Smith,  68    Tex. 

473- 

Vermont. — Richardson  v.  Denison, 
I  Aik.  (Vt.)  210;  Adams  v.  Ellis,  i  Aik. 
(Vt.)  24;  Eaton  v.  Houghton,  i  Aik. 
(Vt.)  380;  Stearns  v.  Warner,  2  Aik. 
(Vt.)  26;  Poultney  v.  Glover,  23  Vt. 
328. 

West  Virginia. — Patton  v.  Elk  River 
Nav.  Co.,  13  W.  Va.  260. 

Wisconsin. — Cutler  v.  Hurlbut,  29 
Wis.  152;  Pelton  v.  Blooming  Grove, 
3  Wis.  310. 

United  States. — Bingham  v.  Cabbot, 
3  Dall.  (U.  S.)38. 

2.  Alabama. — Holmes  v.  Gayle,  i 
Ala.  517. 
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2.  Objections. — The  bill  of  exceptions  must  show  that  timely 
objections  were  made  to  the  proceeding  alleged  to  be  erroneous,* 
and  that  the  grounds  thereof  were  specifically  and  clearly  stated.* 
See  article  EXCEPTIONS  AND  Objections. 


Georgia. — Taylor  v.  Flint,  35  Ga. 
124. 

Illinois.— Gz.fa.eiA  v.  Scott,  33  111. 
App.  318. 

Kansas. — Knox  v.  Noble,  25  Kan. 
449;  Eastman    v.     Godfrey,    15     Kan. 

341. 

Kentucky. — Tipper  v.  Com.,  i  Mete. 
(Ky.)  6;  Harrisons  v.  Baker,  i  J.  J. 
Marsh.  (Ky.)  317. 

Maine. — State    v.    Bennett,   75   Me. 

590. 

Massachusetts. — Com.  v.  Pierce,  11 
Gray  (Mass.)  447;  Com.  v.  Carey,  108 
Mass.  484;  West  v.  Lynn,  no  Mass. 
514;  Gherm  v.  Provincetown,  105  Mass. 
313;  Hill  V.  Crompton,  119  Mass.  376; 
Rock  V.  Indian  Orchard  Mills,  142 
Mass.  522. 

North  Carolina. — State  v.  Cowan,  7 
Ired.  (N.  Car.)  243. 

1.  California. — In  re  Page's  Estate, 
57  Cal.  238. 

Indiana. — Blizzard  v.  Hays,  46  Ind. 
166;  Grubbs  v.  Morris,  103  Ind.  166. 

M,iSitchusetts. — Waters  z>.  Gilbert,  2 
Cush.  (Mass.)  27;  Wheeler  v.  Rice,  8 
Cush.  (Mass.)  205;  Richardson  v. 
Curtis,  2  Gray  (Mass.)  497;  Leathe  v. 
BuUard,  8  Gray  (Mass.)  545;  Hubbell 
V.  Bissell,  2  Allen  (Mass.)  196;  Cox  v. 
Jackson,  6  Allen  (Mass.)  108;  Burke  v. 
Savage,  13  Allen  (Mass.)  408;  Shaw  z/. 
McGregory,  105  Mass.  96;  Brown  v. 
Leach,  107  Mass.  364;  Com.  v.  Kane, 
108  Mass.  423;  Howard  v.  Hay  ward,  10 
Met.  (Mass.)  408;  Downs  v.  Hawley, 
112  Mass.  237;  Packer  v.  Lockman, 
115  Mass.  72;  Burlen  v.  Shannon,  115 
Mass.  438;  Draper  v.  Saxton,  118  Mass. 
427;  Britton  v.  Worcester  County,  123 
Mass.  307;  Ames  v.  McCamber,  124 
Mass.  85;  Goodnow  v.  Hill,  125  Mass. 
587;  Stone  V.  Sargent,  129  Mass.  503; 
Simmonds  v.  Lawrence  Duck  Co.,  133 
Mass.  298;  Hatch  v.  Kenny,  141  Mass. 
171. 

Mississippi. — Bowers  v.  Ross,  55 
Miss.  213;  Thornton  7/.  West  Feliciana 
R.  Co.,  29  Miss.  i45;Exum  v.  Brister, 
35  Miss.  391. 

Missouri. — Hannibal,  etc.,  R.  Co.  v. 
Moore,  37  Mo.  338;  Smith  v.  Phil- 
lips, 33  Mo.  43;  Akers  v.  Clarkson,  6 
Mo.  App.  601;  Wittrington  v.  Young, 
4  Mo.   564;  Jackson  v.  St.  Louis,  etc.. 


R.  Co.,  80  Mo.  147;  Cowan  v.  St. 
Louis,  etc.,  R.  Co.,  80  Mo.  423;  Car- 
penter V.  St.  Louis,  etc.,  R.  Co.,  80 
Mo.  446. 

Oregon. — State  v.  Dodson,  4  Oregon 
64. 

Pennsylvania. — Hill  v.  Hill,  42  Pa. 
St.  203;  Wall  V.  Building  Assoc,  3 
Leg.  Gaz.  (Pa.)  28. 

Texas. — Galveston,  etc.,  R.  Co.  v. 
Gage,  63Tex.  568;  Cheatham  v.  Riddle, 
8  Tex.  166;  Hagerty  v.  Scott,  10  Tex. 
532;  King  V.  Pfeiffer,  62  Tex.  307; 
Willis  V.  McNeill,  57  Tex.  474;  Wright 
V.  Thompson,  14  Tex.  563;  Hamiltoa 
V.  Rice,  15  Tex.  384;  Greenwade  v. 
Walling,  30  Tex.  379;  Whitehead  v. 
Foley,  28  Tex.  293;  Ann  Berta  Lodge  v. 
Leverton,  42  Tex.  18;  Spurlockz/.  Sul- 
livan,36  Tex.  514;  Johnson  z/.  Newman, 
35Tex.  167;  Davis  v.  State,  i4Tex.  App» 
655;  Simonton  v. Forrester,  35Tex. 586; 
Flanagan  v.  Boggess,  46  Tex.  333; 
Mullins  V.  Thompson,  51  Tex.  112; 
Herndon  v.  Casiano,  7  Tex.  333;  Nor- 
ton V.  Mitchell,  13  Tex.  50;  Johnson 
V.  Crawl,  55  Tex.  576;  Underwood  v. 
Coolgrove,  59  Tex.  170;  Endick  v. 
Endick,  61  Tex.  560;  Bonart  v.  Waag, 
61  Tex.  34;  Missouri  Pac.  R.  Co.  v. 
Rountree,  2  Tex.  App.  Civ.  Cas.,  §  387; 
Butler  V.  Dunagan,  19  Tex.  559;  Ful- 
ton V.  Bayne,  18  Tex.  50;  New  York, 
etc. ,  Steamship  Co.  v.  Island  City  Boat- 
ing, etc.,  Assoc,  2  Tex.  Civ.  App.  490; 
Kimmarle  v.  Houston,  etc..  R.  Co.,  76 
Tex.  686;  Snow  v.  Price,  2  Tex.  App. 
Civ.  Cas.,  ^  1343. 

Virginia. — Law  v.  Law,  2  Gratt. 
(Va.)366;  Colgin  v.  Henley,  6  Leigh 
(Va.)  86;  Borker  v.  Borker,  2  Gratt. 
(Va.)  344: 

2.  California. — Thorne  v.  Ham- 
mond, 46  Cal.  530;  Watson  v.  San  Fran- 
cisco, etc.,  R.  Co.,  50  Cal.  523. 

Indiana. — Grubbs  v.  Morris,  103 
Ind.  168;  Indiana,  etc.,  R.  Co.  v. 
Cook,  102  Ind.  133;  Shafer  v.  Fergu- 
son, 103  Ind.  90;  Whipple  v.  She- 
waiter,  91  Ind.  114. 

Louisiana. — State  v.  Green,  36  La. 
Ann.  185;  Davis  v.  Millandon,  14  La. 
Ann.  820;  State  v.  Dennett,  19  La. 
Ann.  396;  Bowman  v.  Ware,  18  La. 
597;  State  V.  Red.,  32  La.  Anr. 
819. 
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What  the  Bill 


BILLS  OF  EXCEPTIONS. 


must  Show. 


3.  Rulings. — Not  only  must  the  bill  of  exceptions  show  that 
objections  were  made,  but  that  the  objections  were  passed  upon 
by  the  court  below.* 

4.  Exceptions. — Having  shown  that  objections  were  made,  and 
that  the  point  was  ruled  upon,  the  bill  must  further  show  that 
proper  exceptions  were  taken  below  to  the  action  of  the  court.* 


Mississippi. — Friar  v.  State,  3  How. 
(Miss.)  422. 

Missouri. — Roussin  v.  St.  Louis 
Perpetual  Ins.  Co.,  15  Mo.  244;  Knip- 
per  V.  Bechtner,  32  Mo.  255;  Rosen- 
heim!'. America  Ins.  Co.,  33  Mo.  230; 
Miller  v.  Duff,  34  Mo.  167;  Gillett  v. 
Mathews,  45  Mo.  307;  Allen  v.  Mans- 
field, 82  Mo.  688. 

Foundation  for  the  Bill. — A  party 
must  lay  a  foundation  for  his  bill  by 
making  a  specific  and  timely  objection 
to  a  proceeding  deemed  erroneous, 
obtaining  a  ruling  thereon,  and  noting 
an  exception  thereto.  Hannaz/.  Maas, 
122  U.  S.  26;  Turner  v.  Yates,  16  How. 
(U.  S.)  14;  Springfield  F.,  etc.,  Ins. 
Co.  V.  Sea,  21  Wall.  (U.  S.)  158. 

Where  no  exceptions  are  taken  on 
the  trial  no  bill  can  be  taken.  Rich- 
ardson V.  Ship  Havre,  4  Fed.  Rep.  748. 
See  article  Exceptions  and  Objec- 
tions. 

Judgment  or  Decree. — So  objections 
must  usually  be  shown  to  a  judgment 
or  decree  by  a  bill  of  exceptions. 
Quill  V.  Gallivan,  108  Ind.  235;  Adams 
V.  La  Rose,  75  Ind.  471;  Pennsylvania 
Co.  V.  Niblack,  99  Ind.  149;  Forsythez/. 
Kreuter,  100  Ind.  27;  Ex  p.  Hayes,  88 
Ind.  I.  And  the  grounds  upon  which 
a  motion  to  modify  a  judgment  were 
made,  Whipple  v.  Shewalter,  9  Ind. 
114;  or  errors  in  the  refusal  to  set  aside 
a  report  of  commissioners  in  partition, 
Radcliflf  V.  Radford,  96  Ind.  482. 

1.  Alabama. — Rives  v.  M'Losky,  5 
Stew.  &  P.  (Ala.)  330. 

Florida. — Willingham  v.  State,  21 
Fla.  761;  Godwin  v.  Bryan,  16  Fla. 
396;  Coker  v.  Hayes,  16  Fla.  368; 
Southern  Express  Co.  v.  Van  Meter, 
17  Fla.  783;  Potsdamer  v.  State,  17 
Fla.  895;  Jenkins  v.  Merritt,  17  Fla. 
304;  Tuten  V.  Gazan,  18  Fla.  751. 

Georgia. — Cameron  v.  Ward,  22  Ga. 
174. 

Louisiana. — State  v.  Dufour,  31  La. 
Ann.  840. 

Massachusetts. — Burke  v.  Savage, 
13  Allen  (Mass.)  408;  Baker  v.  Gavitt, 
128  Mass.  93;  Childs  v.  Franklin 
County,    128  Mass.   97;  New  Haven, 
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etc.,  Co.  V.  Campbell,  128  Mass.  104; 
Stone  V.  Sargent,  129  Mass.  503;  Bell 
V.  Walsh,  130  Mass.  163;  Simmons 
V.  Lawrence  Duck  Co.,  133  Mass. 
298;  Canfield  v.  Canfield,  112  Mass. 
233;  Com.  V.  Costley,  118  Mass.  i; 
Boston  Loan  Co.  v.  Myers,  143  Mass. 
446;  Khron  v.  Brock,  144  Mass. 
516. 

Texas. — Anderson  v.  Anderson,  23 
Tex.  639;  Supreme  Commandery,  etc., 
V.  Rose,  62  Tex.  322;  Cundiff  v. 
McLean,  40  Tex.  394. 

Grounds  of  the  Buling. — In  State  v. 
Drew,  32  La.  Ann.  1043,  it  was  said: 
The  bill  "  should  contain,  as  a  rule,  the 
grounds  of  the  objection;  the  reasons 
for  which  it  was  overruled,  when  any 
are  assigned;  or  the  fact  that  none 
were  given,  if  such  be  the  case;  but 
it  is  not  essential  that  both  the  grounds 
of  objection  and  reasons  of  the  ruling 
should  be  incorporated.  It  is  suffi- 
cient if  the  former  are  set  forth,  and 
the  mere  nature  of  the  ruling  com- 
plained of  mentioned.  A  bill  which 
contains  neither  the  grounds  of  objec- 
tion nor  the  reasons  overruling  them 
is  defective,  and  is  not  entitled  to 
notice." 

2.  Arkansas. — Byrd  v.  Tucker,  3 
Ark.  451;  Pelham  v.  State  Bank,  4 
Ark.  202;  Sigment  v.  State,  34  Ark. 
420;  Crisman  v.  McDonald,  28  Ark.  8. 

Illinois. — Gould  v.  Howe,  127  111. 
251;  Wickenkamp  v.  Wickenkamp,  77 
111.  92;  Dickjii'-t  V.  Durrell,  11  111.  72; 
Illinois  Cent.  R.  Co.  v.  Palmer,  24  111. 
43;  Fries  v  Fries,  34  111.  App.  145; 
Jacksonville  0.  Cherry,  39  111.  App. 
6x8;  Shedd  ».  Dalzell,  30  111.  App. 
357;  Chicago,  etc.,  R.  Co.  v.  Harper, 
128  111.  384;  Chicago,  etc.,  R.  Co.  v. 
Yando,  127  111.  214;  Prindeville  v. 
People,  42  111.  217;  Obermark  v. 
People,  24  111.  App.  259;  Rock  Island 
V.  Riley,  26  111.  App.  171;  Underbill  v. 
Mobile,  etc.,  R.  Co.,  40  111.  App.  22; 
Hursen  v.  Lehman,  35  111.  App.  490. 

Indiana. — Creager  v.  Langford,  87 
Ind.  177;  Eslinger  v.  East,  100  Ind. 
434;  Supreme  Lodge  v.  Johnson,  78 
Ind.    no;  Cunningham   v.    Baker,  84 


What  tlie  Bill 


BILLS  OF  EXCEPTIONS. 


must  Show. 


Exceptions  Timely  and  Specific. — With    regard     to    exceptions    taken 
at  the  trial,  the  bill  must  further  show  that  they  and  the  objec- 

Ind.  597;  Indianapolis,  etc.,  R.  Co.  v. 
Pugh,  85  Ind.  279;  Thomson  v.  Madi- 
son Bldg.,  etc.,  Assoc,  103  Ind.  279; 
Bottenberg  v.  Nixon,  97  Ind.  106;  Cloy 
V.  Clark,  76  Ind.  161;  Delphi  v. 
Lowery,  74  Ind.  520;  Cressler  v.  Wil- 
liams, 80  Ind.  366;  Cox  V.  Rash,  82  Ind. 
519;  Wabash,  etc.,  R.  Co.  v.  Tretts, 
96  Ind.  450;  Riggenberg  v.  Hartman, 
102  Ind.  537;  Keene  v.  Russell,  80  Ind. 
163;  Penn  J/.  State,  no  Ind.  95;  Ange- 
vine  V.  Ward,  102  Ind.  291;  Leverich 
V.  State,  105  Ind.  277;  Fellengerz/.  Van 
Valzah,  95  Ind.  12S;  Railsback  v. 
Greve,  58  Ind.  72;  Brownlee  v.  Hare, 
64  Ind.  311;  Hammen  v.  Sexton,  69 
Ind.  37;  Fouty  v.  Morrison,  73  Ind. 
333;  Morris  v.  Stern,  80  Ind.  227; 
French  v.  State,  81  Ind.  151;  Shimer 
V.  Butler  University,  87  Ind.  218; 
Ingel  V.  Scott,  86  Ind.  518;  Ohio,  etc., 
R.  Co.,  V.  Nickless,  73  Ind.  382. 

Kentucky. — Adwell  v.  Com.,  17  B. 
Mon.  (Ky.)  316;  Reed  v.  Com.,  7 
Bush  (Ky.)  641;  Burns  v.  Com.,  3 
Mete.  (Ky.)  14. 

Maine. — Johnson  v.  Day,  78  Me. 
224;  Ruggles  V.  CofBn,  70  Me.  468. 

Maryland. — Duval  v.  Duval,  21  Md. 
149;  Cecil  Bank  v.  Heald,  25  Md. 
562. 

Massachusetts. — Baker  f.  Gavitt,  128 
Mass.  93;  New  Haven,  etc.,  Co.  v. 
Campbell,  128  Mass.  104;  Bell  v. 
Walsh,  130  Mass.  163;  Simmons  v. 
Lawrence  Duck  Co.,  133  Mass.  298; 
Ayling  v.  Kramer,  133  Mass.  12; 
Learned  v.  Hall,  133  Mass.  417;  Eagan 
V.  Luby,  133  Mass.  543;  Petty  v.  Allen, 
134  Mass.  265;  Smith  v.  Colby,  136 
Mass.  562;  Lynch  v.  Peabody,  137 
Mass.  92. 

Michigan. — Ready  v.  Kearsley,  14 
Mich.  215;  Maclean  v.  Scripps,  52 
Mich.  215.  Compare  McBride  v. 
Cicotte,  4  Mich.  478;  Turner  v.  Grand 
Rapids,  20  Mich.  390. 

Mississippi. — Patterson  v.  Phillips, 
I  How.  (Miss.)  572;  Harris  v.  Planters' 
Bank,  7  How.  (Miss.)  346. 

Missouri. — Wilson  v.  Haxby,  76  Mo. 
345;  Waller  z*.  Hannibal,  etc.,  R.  Co., 
83  Mo.  608;  State  v.  Greenwade,  72 
Mo.  298;  Welsh  V.  Monks,  12  Mo. 
App.  579;  Hart  v.  Walker,  31  Mo.  26; 
Spurgeon  v.  West,  23  Mo.  App.  43; 
Keiler  v.  Reid.  9  Mo.  App.  580. 

Texas. — Davis  v.  State,  75  Tex.  420; 
Hopps  V.  State,  44  Tex.  355. 


Washington.  —  Hartigan  v.  Terri- 
tory, I  Wash.  Ter.  447. 

Wisconsin. — Knox  v.  Cleveland,  13 
Wis.  245;  Stadler  v.  Grieben,  61  Wis. 
500;  Saukville  v.  Grafton,  68  Wis.  192. 

United  States.  —  Sutherland  v. 
Round,  57  Fed.  Rep.  467. 

Case  Tried  without  Jury. — So,  on  ap- 
peal from  a  decision  in  a  case  tried  by 
the  court  without  a  jury,  there  is 
nothing  for  the  appellate  court  to 
review  where  the  bill  of  exceptions 
shows  no  exception  to  a  finding  of  the 
court,  no  proposition  of  law  sub- 
mitted to  the  court,  no  exception  to 
judgment  rendered,  and  no  rulings 
on  admissibility  of  evidence.  Roblin 
V.  Yaggy,  35  111.  App.  538. 

Insufficient  Exception. — A  recital  in 
the  bill  of  exceptions  that  the  appel- 
lants "  objected  to  the  5th  volume  of 
Porter's  Reports,  which  was  offered 
and  read  in  evidence,  *  *  *  being 
read  for  the  purpose  of  proving  any 
fact  or  facts;  but  the  court  overruled 
their  objection  and  they  excepted," — 
held,  insufficient  to  show  that  the 
volume  was  read  in  evidence  for  the 
purpose  of  proving  any  facts  what- 
ever.    Bartee  v.  James,  33  Ala.  24. 

Note  in  Margin. — It  is  not  sufficient 
to  merely  note  an  objection  to  instruc- 
tions on  the  margin  of  the  bill,  where 
nothing  further  is  shown  in  the  bill 
itself  as  to  when  or  by  whom  the  note 
was  made.    Bolan  z'.  State,  40  Ark. 459. 

Where  Unnecessary. — The  bill  of  ex- 
ceptions must  show  an  exception  only 
where  the  ruling  of  the  court  is  based 
upon  extrinsic  matter  which  does  not, 
unless  embodied  in  a  bill  of  exceptions, 
make  a  part  of  the  record.  Baker  v. 
People, 105  111.  454;  Gallimore  t/.Dazey, 
12  111.  143;  Safford  J/.  Vail,  22  III.  327. 
See  V.    Where  Bill  Required,  supra. 

Inadvertent  Exceptions. — Where  the 
record  shows  an  adjudication  of  a 
decision  manifestly  opposite  to  that 
stated  in  an  exception  prepared  by 
counsel,  and  signed  inadvertently  by 
court  it  will  not  be  considered.  Lowe- 
ree  v.  Newark.  38  N.  J.  L.  157. 

Omission  Corrected.  —  In  Clarke  v. 
Dutcher,  9  Cow.  (N.  Y.)  677,  the  extra- 
ordinary ruling  was  made  that  where  a 
bill  of  exceptions  contained  a  decision 
of  the  court  on  a  point  as  to  the  statute 
of  limitations  raised  by  counsel  on  the 
trial,  but  omitted  the  usual  conclusion. 
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"What  the  Bill 


BILLS  OF  EXCEPTIONS. 


must  Show. 


tions  on  which  they  are  based  were  taken  in  due  time,*  and  that 
they  were  specific* 

By  Whom  Taken.— As  it  may  be  important  that  the  appellate 
court  have  information  on  the  subject,  the  bill  of  exceptions 
should  show  by  whom  exceptions  noted  were  taken.* 


"to  which  opinion  of  the  said  court 
the  counsel  for  the  said  George  did 
then  and  there  except,"  it  would  be 
deemed  a  matter  of  accident  in  draw- 
ing up  or  copying  the  bill  of  excep- 
tions, as  the  matter  otherwise  would 
have  been  irrelevant.  The  general 
doctrine  is  clearly  contra. 

Judgments. — Where  the  bill  of  ex- 
ceptions fails  to  show  either  an  excep- 
tion to  the  judgment  or  a  motion  for  a 
new  trial  the  appellate  court  will  not 
review  it.  Griftith  v.  Welsh,  32  111. 
App.  397;  Everett  -v.  Collinsville  Zinc 
Co.,  41  111.  App.  553;  Roblinz/.  Yaggy, 
35  111.  App.  538;  Gould  V.  Howe,  127 
111.  252;  Cook  County  v.  Calumet 
Canal,  etc.,  Co.,  131  111.  511. 

1.  Indiana. — Doe  v.  Makepeace,  8 
Blackf.  (Ind.)  575;  Leyner  v.  State,  8 
Ind.  490;  Johnson  v.  Bell,  10  Ind.  363; 
State  V.  Rabourn,  14  Ind.  300;  Cran- 
dall  V.  Auburn  First  Nat.  Bank,  61 
Ind.  349;  Sohnf.  Marion,  etc..  Gravel 
Road  Co.,  73  Ind.  77;  Jones  v.  Van 
Patten,  3  Ind.  107;  Kendel  v.  Judah, 
63  Ind.  291. 

Michigan. — Turner  z/.  Grand  Rapids, 
•20  Mich.  390. 

Virginia. — Powell  v.  Tarry,  77  Va. 
250. 

Wisconsin. — Getty  v.  Rountree,  2 
Pin.  (Wis.)  389;  Borah  v.  Martin,  2 
Pin.  (Wis.)  401;  Weeks  I'.  School  Dist. 
No.  6,  8  Wis.  166;  Merwins  v.  O'Day, 
•9  Wis.,  156;  Emmons  v.  Dowe,  2  Wis. 
322. 

United  States. — Walton  v.  U.  S..  9 
Wheat.  (U.  S.)  651;  Sheppard  v.  Wil- 
son, 6  How.  (U.  S.)  260;  Poole  v. 
Fleeger,  11  Pet.  (U.  S.)  185;  Turner 
V.  Yates,  16  How.  (U.  S.)  X4;  Brown  v. 
Clarke,  4  How.  (U.  S.)  4;  Pacific  Ex- 
press Co.  V.  Malin,  132  U.  S.  531. 

2.  Alabama. — Irvin  v.  State,  50  Ala. 
181;  Cohen  v.  State,  50  Ala.  108; 
Jacobson  v.  State,  55  Ala.,  151;  Cald- 
well V.  Parmer,  56  Ala.  405;  Hol- 
land V.  Barnes,  53  Ala.  83;  Bernstein 
V.  Humes,  60  Ala.  582;  Gray  v.  State, 
63  Ala.  66;  Smith  v.  Sweeney,  69  Ala. 
524;  Stovall  V.  Fowler,  72  Ala.  77; 
Farley  v.  State,  72  Ala.  170;  Sharp  v. 
J?obe-rtson,  76  Ala.   343;  Mayberry  v. 


Leech,  58  Ala.  339;  Chamberlain  v. 
Masterson,  29  Ala.  299;  Birmingham 
V.  Rumsey,  63  Ala.  352;  Dickey  v. 
State,  68  Ala.  50S;  McGehee  v.  State, 
52  Ala.  224;  Kilpatrick  v.  Pickens 
County,  66  Ala.  422;  Williams  v. 
State,  68  Ala.  551;  Woods  v.  State,  76 
Ala.  35;  Reynolds  v.  State,  68  Ala. 
502;  Boswell  V.  State,  63  Ala.  307; 
Sacket  v.  McCord,  23  Ala.  851. 

Indiana. — Leyner  v.  State,  8  Ind.  490; 
Jones  V.  Van  Patten,  3  Ind.  107;  Pace 
V.  Oppenheim,  12  Ind.  533;  Zehnor 
V.  Beard,  8  Ind.  96;  Angevine  v. 
Ward,  66  Ind.  460;  Stump  v.  Fraley,  7 
Ind.  679;  Wiler  v.  Manley,  51  Ind.  169; 
Richardson  v.  Howk,  45  Ind.  451;  Mc- 
Kinney  v.  Shaw,  etc.,  Mfg.  Co.,  51 
Ind.  219;  Corey  v.  Rhinehart,  7  Ind. 
290;  State  V.  Bartlett,  9  Ind.  569; 
Jolly  V.  Terre  Haute  Drawbridge  Co., 
9  Ind.  417;  Cobb  v.  Krutz,40  Ind.  323. 

Afassachusetts. — Armour  v.  Pecker, 
123  Mass.  143;  Curry  v.  Porter,  125 
Mass.  94;  Dwyer  v.  Fuller,  144  Mass. 
420. 

Missouri. — Holmes  v.  Braidwood,  82 
Mo.  610. 

New  Jersey.  —  Packard  v.  Bergen 
Neck  R.  Co.,  54 N.  J.  L.  229;  Kalbfleisch 
V.  Standard  Oil  Co.,  43  N.  J.  L.  259; 
Loweree  v.  Newark,  38  N.  J.  L.  151; 
Associates,  etc.,  v.  Davison,  29  N.  J. 
L.  415. 

New  York. — Millard  v.  Warren,  17 
Wend.  (N.  Y.)257;  Graham  v.  Chrys- 
tal,  2  Keyes  (N.Y.)2i;  Keene  v.  Clark, 
2  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.) 
341;  Van  Amringe  v.  Barnett,  8  Bosw. 
(N.  Y.)  357;  Harlow  v.  Humiston,  6 
Cow.  (N.  Y.)  189. 

United  States. —  Northern  Pac.  R. 
Co.  V.  Chorless,  51  Fed.  Rep.  562; 
Marion  Phosphate  Co.  v.  Cummer,  60 
Fed.  Rep.  873;  The  Francis  Wright, 
105  U.  S.  381;  Lincoln  v.  Clafiin,  7 
Wall.  (U.  S.)  132. 

Finding. — So  each  distinct  propo- 
sition involved  in  a  finding  excepted 
to  on  the  ground  that  it  is  not  justified 
by  the  evidence  should  be  separately 
specified  in  the  bill  of  exceptions. 
Baird  v.  Peall,  92  Cal.  235. 

3.   Wickenkamp     v.     Wickenkamp, 
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must  Sho«r. 


5.  The  Facts. — So  the  facts  upon  which  the  action  of  the 
court  below  was  based  nmust  be  set  forth  in  the  bill  of  exceptions 
distinctly  and  in  proper  order.* 


72  111.  92;  Shedd  V.  Dalzell,  30  111. 
App.  356. 

Construction  of  Bill. — Where  a  bill  of 
exceptions  recited  that  a  party  "  ob- 
jected "  to  a  ruling  of  the  trial  court 
immediately  thereafter  and  plainly  for 
the  purpose  of  review  in  the  appellate 
•court,  the  word  will  be  held  synony- 
mous with  "  excepted."  Ekner  v.  Su- 
preme Lodge,  97  Mo.  640. 

When  not  Considered.  —  Exceptions 
certified  by  the  trial  judge  not  to  have 
been  taken  or  saved  on  the  trial  will 
not  be  reviewed.  Brown  v.  Abing- 
ton  Sav.  Bank,  119  Mass.  69. 

Exceptions  appearing  in  the  printed 
record,  but  found  to  be  stricken  out  of 
the  bill  of  exceptions  as  returned,  will 
be  presumed  not  to  have  been  taken 
at  all,  unless  it  is  shown  that  the  re- 
turn has  been  tampered  with.  Atkin- 
son V.  Morse,  57  Mich.  276. 

1.  Alabama.  —  Morris  v.  State,  25 
Ala.  57;  McElhaney  v.  State,  24  Ala. 
71;  Doe  V.  Godwin,  30  Ala.  242;  Wil- 
son V.  Calvert,  18  Ala.  274;  Johnson  v. 
Ballew,  2  Port.  (Ala.)  29. 

Arkansas. — Potter  v.  State,  42  Ark. 
29. 

California.  —  Kelly  v.  Murphy,  70 
Cal.  560;  Caldwell  v.  Parks,  50  Cal. 
502. 

Florida. — Horn  v.  Gartman,  i  Fla. 
73;  Commyns  v.  Latimer,  2  Fla.  71; 
Gladden  v.  State,  12  Fla.  562;  Pennry 
■V.  Holmes,  13  Fla.  579;  Parsons  v. 
Baxter,  13  Fla.  580;  Dibble  v.  Truluck, 
II  Fla.  135;  Tompkins  v.  Eason,  8  Fla. 
14;  Fash  V.  Clark,  8  Fla.  16;  Burk  v. 
Clark,  8  Fla.  9;  Livingston  v.  Cooper, 
22  Fla.  292;  Blige  v.  State,  20  Fla.  742. 

Georgia. — Justices,  etc.,  v.  Monroe, 
21  Ga.  174. 

Indiana. — Kennedy  v.  Shaw,  38  Ind. 
474;  Berlin  v.  Oglesbee,  65  Ind.  308; 
Johnson  v.  State,  65  Ind.  269. 

Kansas. — McCreary  v.  Cockrill,  3 
Kan.  37. 

Louisiana. — State  v.  Jackson,  12  La. 
Ann.  679. 

Massachusetts. — Com.  v.  Gilson,  128 
Mass.  425;  Com.  v.  Sargent,  129  Mass. 
115;  Horton  v.  Cooley,  135  Mass.  589; 
O'Neil  V.  Wolffsohn,  137  Mass.  134; 
Whitehead,  etc.,  Mach.  Co.  v.  Ryder, 
139  Mass.  366;  Wilson  v.  Lawrence, 
139  Mass.  318. 


Missouri. — Murphy  v.  Jones,  7  Mo, 
App.  570. 

New  Jersey. — Moran  v.  Green,  21  N. 
J.  L.  562;  Petre  v.  State,  35  N.  J.  L. 
64;  Oliver  v.  Phelps,  21  N.  J.  L.  597. 

Ohio.  —  Mathews  v.  Leaman,  24 
Ohio  St.  615;  Cooper  v.  State,  16  Ohio 
St.  328. 

Oregon. — State  v.  Clements,  15  Ore- 
gon 237. 

Texas. — Hooper  v.  State,  29  Tex. 
App.  614;  Davis  V.  State,  14  Tex.  App. 
645;  Walker  v.  State,  9  Tex.  App.  200; 
Henning  v.  State,  24  Tex.  App.  315; 
Thompson  v.  State,  29  Tex.  App.  208; 
Burton  v.  Anderson,  i  Tex.  96;  Coch- 
ran V.  Kellum,  4  Tex.  121;  Linn  v. 
Montross,  5  Tex.  511;  Baldwin  v.  Dear- 
born, 21  Tex.  447;  McGaughey  v. 
Bendy,  27  Tex.  534;  Sadler  v.  Ander- 
son, 17  Tex.  245;  Franklin  v.  Tiernan, 
62  Tex.  96;  Henry  v.  Whitaker,  82 
Tex.  5;  Courtnay  v.  Gee,  61  Tex.  217. 
See  XV.  2.  Construction  and  Effect, 
infra. 

Virginia. — Newsum  v.  Newsum,  i 
Leigh  (Va.)  86;  Voss  v.  Com.,  3  Leigh 
(Va.)  786;  Johnson  v.  Jennings,  10 
Gratt.  (Va.)  i. 

United  States. — PhcEnix  L.  Ins.  Co. 
V.  Raddin,  120  U.  S.  183. 

In  Associates,  etc.,  v.  Davison, 
29  N.  J.  L.  418,  it  was  said:  "  The  bill 
must  show  that  the  precise  point  of 
which  a  review  is  sought  was  made  by 
the  counsel,  presented  to  the  mind  of 
the  court,  and  decided  before  the  bill 
was  sealed." 

Denial  of  Bight.  —  Where  a  party 
complains  that  a  right  has  been  de- 
nied him  on  the  trial,  it  is  his  duty  to 
take  such  a  bill  of  exceptions  as  will 
show  what  he  proposed  to  do  and  what 
the  judge  refused  to  permit  him  to  do. 
Moss  V.  Cameron,  66  Tex.  412. 

Discretion. — Where  a  discretionary 
ruling  is  brought  up  for  review,  all  the 
facts  showing  an  abuse  of  discretion 
must  be  shown.  State  v.  Chariot,  8 
Rob.  (La.)  529. 

Appeal  Bonds. — Where  an  appeal 
bond  is  approved  7tunc  pro  tunc  after 
expiration  of  the  time  for  filing,  the  bill 
of  exceptions  must  show  a  legal  order 
of  the  court  extending  the  time  and 
the  grounds  therefor.  Ettelson  v. 
Jacobs,  40  111.  App.  427. 
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Facts  Shown  by  Record. — But  this  rule  is  subject  to  the  modifica- 
tion that  if  the  facts  by  which  it  is  sought  to  show  error  in  the 
court  below  appear  by  the  record  proper,  they  need  not  be  set 
out  in  the  bill  of  exceptions.* 

6.  Unnecessary  Matters. — But  the  appellant  should  not  incorpo- 
rate immaterial  and  unessential  matters  in  the  bill  of  exceptions.* 


other  Illustrations. — Where  a  plain- 
tiff appeals  in  an  action  of  trespass 
qtiare  clausum  on  the  ground  that 
the  instructions  allowed  defendant  to 
prevail,  although  the  locus  was  not  de- 
scribed in  the  writ,  enough  of  the  case 
must  be  presented  in  the  writ  to  show 
that  such  a  position  was  taken  at  the 
trial  and  that  the  locus  was  not  so  de- 
scribed. Woodward  v.  Robinson,  67 
Me.  565. 

Venue. — The  bill  of  exceptions  must 
state  in  what  court  or  county  the  case 
was  tried,  or  it  will  be  dismissed. 
English  V.  Bryan,  66  Ga.  574. 

Theory  of  Case. — The  theory  of  the 
case  should  be  clearly  shown  by  the 
bill  of  exceptions  and  the  issues  clearly 
stated  therein.  Maybee  v.  Tregent, 
47  Mich.  495. 

Documents  on  the  Argument. — State- 
ments and  papers  whose  use  by  coun- 
sel in  his  argument  before  the  jury 
is  objected  to  must  be  brought  up 
in  the  bill.     Winkler  v.  State,  32  Ark. 

539- 

Action  by  Administrator. — A  recital, 
in  an  action  by  an  administrator,  in 
the  bill  that  "  the  plaintiff  proved  his 
demand  as  administrator  "  shows  suf- 
ficiently that  his  letters  of  administra- 
tion were  read.  Bell  v.  Andrews,  34 
Ala.   538. 

Motions  Subsequent  to  Verdict.  — 
All  the  evidence  used  in  the  proceed- 
ings below  and  upon  the  motions  sub- 
sequent to  the  verdict  should  be  em- 
bodied in  and  form  part  of  a  bill  of 
exceptions,  to  enable  the  court  to  re- 
view  them.     Carter  v.  State,  20  Fla. 

754- 

Disqualification  of  Judge. — The  dis- 
qualification of  the  trial  judge  to  hold 
court  in  the  cause  must  be  shown  by 
the  bill  of  exceptions.  Kahanek  v. 
Galveston,  etc.,  R.  Co.,  72  Tex.  476. 

Arguments  of  Counsel. — So  a  bill  of 
exceptions  to  the  refusal  of  the  court 
to  permit  counsel  to  read  from  a  legal 
authority  or  work  of  science  must 
show  what  it  was  and  how  much  the 
counsel  proposed  to  read,  in  order 
that  the  court  may  see  whether  it  was 


pertinent,  and  whether  the  counsel 
proposed  to  confine  the  reading  within 
reasonable  limits.  Wade  v.  De  Witt, 
20  Tex.  398. 

Injunction. — The  court  cannot  re- 
view the  order  of  a  trial  court  dissolv- 
ing an  injunction  upon  a  complaint 
unless  the  ground  of  the  action  is 
stated  in  the  bill.  Gould  v.  House,  40 
Ind.  403. 

1.  Carter  v.  Pickard,  11  Ala.  673; 
Jones  V.  Jones,  42  Ala.  218;  Watson  v. 
Stone,  40  Ala.  451;  Foster  v.  State,  39 
Ala.  229:  Martin  v.  Harrison,  50  Ind. 
270;  Moore  v.  State,  65  Ind.  213; 
Hunter  v.  Hatfield,  68  Ind.  416;  Stanley 
V.  Smith,  15  Oregon  505:  Demske  v. 
Hunter,  23  Mo.  App.  466;  Furber  v. 
Conway,  23  Mo.  App.  412;  McNeil  v. 
Home  Ins.  Co.,  30  Mo.  App.  306.  See 
also  V.  and  VI.,  Where  Bill  A'equired. 
and  Where  Bill  is  Not  Acquired, 
supra. 

2.  Alabama. — Tyree  v.  Parham,  66 
Ala.  424;  Smith  v.  State,  68  Ala.  424; 
Weems  v.  Weems.  69  Ala.  104. 

California. — Renn  v.  Samos,42  Tex. 
104;  Wetherbee  v.  Carroll,  33  Cal.  549. 

Georgia. — Papot  v.  Gibson,  7  Ga. 
529;  Carey  v.  Giles,  10  Ga.  i. 

Illinois. —  Trustees  of  Schools  v. 
Welchley,  19  111.  64. 

New  Jersey. — Dodge  v.  State,  24  N. 
J.  L.  455. 

United  States. — Zeller  v.  Eckert,  4 
How.  (U.  S.)  297. 

Arguments  of  Counsel. — The  argument 
of  counsel  on  questions  raised  during 
the  trial  and  the  remarks  of  the  court 
in  assigning  reasons  for  its  rulings 
should  not  be  included.  Clough  v. 
State,  7  Neb.  328. 

Former  Adjudication. — Where  a  for- 
mer adjudication  between  the  same 
parties  was  set  up  in  defense  of  an  ac- 
tion and  found  against  the  defendant, 
the  bill  of  exceptions  will  be  sufficient 
if  it  contains  all  the  evidence  relating 
to  the  former  suit.  Howell  v.  Good- 
rich, 69  111.  556. 

Opinions   of  Jury.  —  Opinions  of  the 
jury   on    points  preliminary  to   their- 
verdict  and  which  they  were  not  re- 
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This  rule  is  for  the  protection  of  the  appellate  court,  whose  con- 
venience and  need  require  that  the  record  should  not  be  uselessly 
encumbered,  and  only  enough  should  be  included  in  the  bill  of  ex- 
ceptions to  show  all  the  circumstances  constituting  error.*     Care 


I 


quired  by  law  to  find  cannot  be  in- 
cluded in  the  bill  of  exceptions.  Davies 
V.  Selby,  i  M.  &  G.  473. 

View  of  Premises. — The  impression 
made  upon  the  minds  of  the  jurors 
does  not  constitute  a  part  of  the  evi- 
dence in  a  cause  and  need  not  be 
shown  in  the  bill  of  exceptions. 
Heady  v.  Vevay,  etc.,  Turnpike  Co., 
52  Ind.  117;  Gagg  v.  Vetter,  41  Ind. 
228;  Jefiersonville,  etc.,  R.  Co.  v. 
Bowen,  40  Ind.  545,  overruling 
Evansville,  etc.,  R.  Co.  v.  Cochran, 
10  Ind.  560;  Close  v.  Samm,  27  Iowa 

503- 

Instractions. — So  the  entire  charge 
should  not  be  included.  Only  the 
parts  to  which  the  exceptions  relate 
should  be  embodied  therein.  U.  S.  v. 
Rindskopf,  105  U.  S.  418;  Lincoln  v. 
Claflin,  7  Wall.  (U.  S.)  132.  See  VII. 
II.    The  Charge,  infra. 

In  Maryland,  where  a  rule  of  court 
expressly  required  only  necessary 
matters  to  be  included,  a  judge  may 
refuse  to  sign  a  bill  of  exceptions 
needlessly  encumbered  with  matter 
not  relevant  to  the  error  alleged,  and 
may  require  superfluous  matters  to  be 
elided.     Davis  v.  State,  38  Md.  15. 

Missouri.  —  Under  the  practice  of 
Missouri  the  respondent  may  take  up 
his  bill  of  exceptions  setting  out  the 
evidence  in  full  where  the  appellant's 
record  states  that  evidence  tending  to 
prove  the  issue  was  introduced,  and 
where  the  question  as  to  the  sufficiency 
of  the  evidence  is  raised  the  two  bills 
will  be  considered  together.  Stoeck- 
man  v.  Terre  Haute,  etc.,  R.  Co.,  15 
Mo.  App.  503. 

Georgia.^ — The  Act  of  1889  affecting 
the  mode  of  bringing  up  cases  to  the 
Supreme  Court  authorizes  the  plain- 
tiff to  bring  such  parts  of  the.  record 
only  as  are  designated  in  the  bill  of 
exceptions,  not  the  whole  record;  and 
it  cannot  be  designated  in  general 
terms  as  material,  since  this  is  no 
specification  of  parts.  Without  the  re- 
quired specification  the  bill  of  excep- 
tions cannot  be  duly  certified  by  the 
judge  nor  the  transcripts  be  authenti- 
cated by  the  clerk,  nor  can  the  speci- 
fication   be    enlarged  or  supplied    by 

3  Encyc.  PI.  &  Pr. — 27.  41 


amendment  in  the  Supreme  Court. 
Hardee  v.  Lovett,  85  Ga.  620. 

Costs. — Where  a  bill  of  exceptions  is 
unnecessarily  brought  up  or  where  a 
separate  bill  of  exceptions  to  a  decree 
is  filed  on  appeal  from  a  motion  grant- 
ing a  new  trial  by  which  the  decree 
has  fallen,  the  plaintiff  in  error  must 
pay  the  costs  therefor.  Sharp  v. 
Findley,  71  Ga.  668. 

1.  Arkansas. — Danley  v.  Edwards,  i 
Ark.  443. 

Michigan.  —  Cole  v.  Circuit  Judge, 
77  Mich.  619;  Welch  v.  Palmer,  85 
Mich.  310;  Finch  v.  Karste,  97  Mich. 
20;  Turner  v.  Grand  Rapids,  20  Mich. 
390;  Smith  z/.  Barstow,2Dougl.  (Mich.) 
155;  Continental  Ins.  Co.  v.  Horton, 
28  Mich.  173;  People  v.  Judge,  32 
Mich.  259;  Frankenberg  v.  Decatur 
First  Nat.  Bank,  33  Mich.  46;  Snyder 
V.  Willey,  33  Mich.  483;  Rice  v.  Rice, 
50  Mich.  448. 

Mississippi. — Muirhead  z/.Muirhead, 
8  Smed.  &  M.  (Miss.)  211. 

Missouri. — Wallace  v.  Boston,  10 
Mo.  660. 

Nebraska.  —  Dietrichs  v.  Lincoln, 
etc.,  R.  Co.,  12  Neb.  225. 

New  York. — Marckwald  v.  Oceanic 
Steam  Nav.  Co.,  8  Hun  (N.  Y.)  547; 
Tweed  v.  Davis,  4  Thomp.  &  C.  (N. 
Y.)  6;  Price  v.  Powell,  3  N.  Y.  322; 
Ex  p.  Jones,  8  Cow.  (N.  Y.)  123;  Peo- 
ple V.  Dalton,  15  Wend.  (N.  Y.)  581; 
Denison  v.  Seymour,  5  Wend.  (N.  Y.) 
103;  Hartung  v.  People,  4  Park.  Cr. 
Rep.  (N.  Y.)3i9- 

Oregon. — Eaton  v.  Oregon  R.,  etc., 
Co.,  22  Oregon  497;  State  v.  Murray, 
II  Oregon  414;  Tucker  v.  Salem 
Flouring  Mills  Co.,  15  Oregon  584; 
Janeway  v.  Holston,  19  Oregon  97; 
Fiore  v.  Ladd,  22  Oregon  202;  State 
V.  Drake,  11  Oregon  396;  White  v. 
School  Dist.  No.  5  (Oregon,  1892),  30 
Pac.  Rep.  313. 

United  States. — Zeller  v.  Eckert,  4 
How.  (U.  S.)  297;  Johnston  v.  Jones, 
I  Black  (U.  S.)  210;  Lincoln  v.  Claf- 
lin, 7  Wall.  (U.  S.)  136:  Lees  v.  U.  S., 
150  U.  S.  476;  Grand  Trunk  R.  Co.  v. 
Ives,  144  U.  S.  408. 

Documentary  Evidence. — Accordingly 
documentary  evidence  upon  which  no 
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should  be  taken,  however,  to  include  matter  sufficient  to  exclude 
the  presumption  of  the  correctness  of  the  judgment  attaching 
when  a  fact  essential  to  the  review  of  the  question  raised  is 
omitted.*  See  article  APPEALS,  XL  Presumptions  on  Appeal, 
Vol.  II.,  p.  420. 

7.  The  Evidence — a.  In  General. — Where  the  question  raised 
for  review  depends  in  any  wise  upon  the  evidence,  such  evidence 
must  be  incorporated  in  the  bill  of  exceptions,  or  the  point  will 

exception  is  founded,  and  which  is 
not  required  to  elucidate  any  error  as- 
signed, should  not  be  embraced  in  the 
bill.     Carey  v.  Giles,  10  Ga.  i. 

Charge. — So  the  general  charge  of 
the  court  when  not  excepted  to  should 
not  be  included  in  the  bill.  Tyree  v. 
Parham,  66  Ala.  431. 

Cumalative  Testimony.  —  The  record 
should  not  be  cumbered  with  the  cu- 
mulative testimony  of  witnesses  who 
repeat  substantially  the  same  facts. 
Tyree  v.  Parham,  66  Ala.  431. 

Under  Code  Practice. — Under  a  code 
statute  requiring  an  exception  to  "be 
stated  with  so  much  of  the  evidence 
or  other  matter  as  is  necessary  to  ex- 
plain it,  but  no  more,"  a  voluminous 
record  certifying  up  the  whole  evi- 
dence, without  segregating  it  into 
parts  accompanying  each  exception,  is 
improper  practice.  Eaton  v.  Oregon 
R.,  etc.,  Co.,  22  Oregon  497. 

Book  or  Document. — Where  an  extract 
from  a  voluminous  book  or  document 
is  read  in  evidence  the  entire  book  or 
document  should  not  be  attached  to 
the  bill.  Chamberlain  v.  Darrington, 
4  Port.  (Ala.)  515. 

Motion  in  Arrest. — Where  a  bill  of  ex- 
ceptions is  prepared  for  and  used  only 
on  a  motion  in  arrest  of  judgment,  it 
cannot  properly  incorporate  a  written 
plea  of  the  defendant  not  entered  upon 
the  minutes.  A  motion  in  arrest  of 
judgment  can  only  be  founded  on  de- 
fects in  the  indictment  or  information. 
People  V.  O'Leary,  77  Cal.  30. 

California. — In  California,  where  the 
exceptant  is  required  to  set  forth  only 
so  much  of  the  evidence  as  is  neces- 
sary to  explain  the  points  specified  in 
his  bill  of  exceptions,  it  will  be  pre- 
sumed that  it  contains  all  the  evidence 
given  in  the  cause  which  was  neces- 
sary to  be  stated  in  order  to  explain 
the  points  specified,  and  that  if  omitted 
evidence  had  been  included  it  would 
not  have  prevented  a  different  case. 
Abbey  Homestead  Assoc,  v.  Willard, 
48  Cal.  614. 


1.  Alabama. — Southern  Mut.  Ins. 
Co.  V.  Holcombe,  35  Ala.  327. 

Florida. — Seymour  v.  Creswell,  18 
Fla.  29;  Baker  v.  Chatfield,  23  Fla. 
540;  Reed  v.  State,  16  Fla.  564;  Dor- 
man  V.  Bigelow,  I  Fla.  323;  Bailey  v. 
Clark,  6  Fla.  516;  Mitchell  v.  Chaires, 
2  Fla.  18;  Horn  v.  Gartman,  i  Fla.  73; 
Frisbee  v.  Timanus,  12  Fla.  537; 
Dibble  v.  Truluck,  11  Fla.  135;  Union 
Bank  v.  Call,  5  Fla.  409;  Pons  z/.  Hart, 
5  Fla.  457;  Proctor  v.  Hart,  5  Fla. 
465;  Burk  V.  Clark,  8  Fla.  9;  Pa- 
latka,  etc.,  R.  Co.  v.  State,  23  Fla. 
546- 

Illinois. — Garrity  v.  Hamburger  Co. , 
136  111.  513. 

Indiana. — Louisville,  etc.,  R.  Co.  v. 
Murdock,  82  Ind.  3S1;  Collins  v.  Col- 
lins, 100  Ind.  266. 

Maryland. — Wolfe  v.  Hauvar,  i  Gill 
(Md.)  84. 

Missouri. — Ingram  v.   State,   7  Mo. 

293- 

Tennessee. — Pullen  v.  Lane,  4  Coldw. 
(Tenn.)  249;  Kelton  v.  Bevins,  Cooke 
(Tenn.)  102;  Betts  v.  Demumbrune, 
Cooke  (Tenn.)  48. 

Wisconsin. — Dunbar  v.  Bittle,  7 
Wis.  143;  Lain  v.  Shepardson,  23  Wis. 
224;  Wyman  v.  Buckstaff,  24  Wis.  477; 
Smith  V.  Carter,  25  Wis.  283;  Moul  v. 
Moul,  30  Wis.  203;  Ripon  v.  Bittel,  30 
Wis.  614;  Ehle  v.  Brown,  31  Wis.  405; 
Smith  V.  Lavin,  8  Wis.  265;  Kollock 
V.  Stevens  Point,  37  Wis.  348;  Sher- 
man V.  Madison  Mut.  Ins.  Co.,  39  Wis. 
104;  Clark  V.  Plummer,  31  Wis.  442; 
Blossom  V.  Ferguson,  13  Wis.  75; 
Bean  v.  Whitcomb,  13  Wis.  431;  Edle- 
man  v.  Kidd,  65  Wis.  21;  Phillips  v. 
Swart,  ID  Wis.  426;  Semmens  v.  Wal- 
ters, 55  Wis.  675;  Cord  v.  Southwell, 
15  Wis.  211 ;  McHugh  v.  Chicago,  etc., 
R.  Co.,  41  Wis.  75;  Geekie  v.  Wells, 
37  Wis.  362;  Power  v.  Rockwell,  39 
Wis.  585;  Meyer  v.  Prairie  du  Chien, 
9  Wis.  233;  Johannes  v.  Youngs,  42 
Wis.  401;  Gilbank  v.  Stephenson,  30 
Wis.  155;  Dougherty  v.  North  Wiscon- 
sin R.  Co.,  36  Wis.  402. 
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most  Show. 


not    be  considered.' 
dence,  supra. 

1.  Arizona.  —  Newmark  v.  Marks 
(Arizona,  1S90),  28  Pac.  Rep.  960'. 

Colorado. —  Colorado  Springs  Live 
Stock  Co.  V.  Godding,  2  Colo.  App.  i; 
Kimmins  v.  Lord,  i  Colo.  App.  221; 
Bergundthal  v.  Bailey,  15  Colo.  257. 

Georgia. — Valentine  v.  State,  77  Ga. 
470;  De  Peaw  v.  Kaiser,  77  Ga. 
176. 

Illinois. —  Bates  v.  Bulkley,  7  111. 
389;  Garrity  z/.  Hamburger  Co.,  35  111. 
App.  309;  Grimley  v.  Donahue,  36  111. 
App.  550. 

Indiana. — Law  v.  Kauffman,  84  Ind. 
341;  Ackerly  v.  Knox  County,  89  Ind. 
581;  Louisville,  etc.,  R.  Co.  v.  Mur- 
dock,  82  Ind.  381;  Cole  v.  Kidd,  80 
Ind.  563;  Nugen  v.  Cambridge  First 
Nat.  Bank,  86  Ind.  311;  Miller  v. 
Green,  no  Ind.  569;  Shorb  v.  Kinzie, 
So  Ind.  500;  McNeely  v.  Holliday,  105 
Ind.  324;  Lyon  v.  Davis,  in  Ind.  384; 
Hendrix  v.  Rieman,  90  Ind.  119;  Hed- 
rick  V.  Osborne,  99  Ind.  143;  Wallace 
V.  Kirtley,  98  Ind.  485;  Hedrick  v. 
Hedrick,  74  Ind.  78;  Louisville,  etc., 
R.  Co.  V.  Henly,  88  Ind.  535;  Price  v. 
Price,  89  Ind.  90;  Downs  v.  Opp,  82 
Ind.  166;  Cartwright  v.  Yaw,  100  Ind. 
119;  Indianapolis,  etc.,  R.  Co.  v. 
Adams,  112  Ind.  302;  Seig  v.  Long, 
72  Ind.  18;  Powers  v.  Evans,  72  Ind. 
23;  Merrifield  v.  Weston,  68  Ind.  70; 
Montgomery  z*.  Hamilton,  43  Ind.  451; 
May  V.  Pavey,  63  Ind.  4;  Kimball  v. 
Loomis,  62  Ind.  201 ;  Bowen  v.  Pollard, 
71  Ind.  177;  Millikan  v.  State,  70  Ind. 
310;  Brown  v.  State,  70  Ind.  576;  Mc- 
Ferran  v.  McFerran,  69  Ind.  29;  Ham- 
mon  V.  Sexton,  69  Ind.  37;  French  v. 
State,  81  Ind.  151;  Cosgrove  v.  Cosby, 
86  Ind.  511;  Fellenzer  v.  Van  Valzah, 
95  Ind.  128;  Collins  v.  Collins,  100 
Ind.  266;  Jennings z/.  Durham,  loi  Ind. 
391;  Brownlee  v.  Hare,  64  Ind.  311; 
Fouty  V.  Morrison,  73  Ind.  333;  Co- 
lumbus, etc.,  R.  Co.  V.  Griffin,  45  Ind. 
369;  Railsback  v.  Greve,  58  Ind.  72; 
Beineke  v.  Wurgler,  77  Ind.  468; 
State  V.  Peru,  etc.,  R.  Co.,  44  Ind.  350; 
Fasnacht  v.  German  Literary  Assoc, 
99  Ind.  133;  Griffin  v.  Ransdell,  71  Ind. 
440;  Lee  V.  State,  88  Ind.  256;  Endsley 
V.  State,  76  Ind.  467;  Clay  v.  Clark,  76 
Ind.  161;  Johnson  v.  Wiley,  74  Ind. 
233;  Morrow  v.  State,  48  Ind.  432; 
Sidener  v.  Davis,  69  Ind.  336;  Aurora 
F.  Ins.  Co.  V.  Johnson,  46  Ind.  315; 
Franklin  County  v.  Mcllvain,  24  Ind. 


See  also  V.    Where  Bill  Required,  3.  Evi- 


382;  Miller  v.  Voss,  40  Ind.  307;  Ohio, 
etc.,  R.  Co.  V.  Nickless,  73  Ind.  382; 
Lurton  v.  Carson,  2  Blackf.  (Ind.)  464; 
Elmer  v.  Marsh,  3  Ind.  App.  558;  She- 
waiter  V.  Bergman,  132  Ind.  556. 

N^ebraska. — Schneider  v.  Tombling, 
34  Neb.  661;  Brown  v.  Williams.  34 
Neb.  376;  Missouri  Pac.  R.  Co.  v. 
Coon,  15  Neb.  232. 

Ohio. — Hall  v.  Reed,  17  Ohio  498. 

Wisconsin. — Chas.  Baumbach  Co. 
V.  Gessler,  82  Wis.  231. 

United  States. — Texas,  etc.,  R.  Co. 
V.  Cox,  145  U.  S.  593. 

Plea  of  Nnl  Tiel  Kecord. -Where  a 
recital  in  a  judgment  entry  states 
that  the  plea  of  nul  tiel  record  to  a 
scire  facias  against  a  defaulting  wit- 
ness "was  overruled"  it  means  that 
the  issue  on  the  plea  was  tried  and  de- 
cided adversely  to  the  defendant,  and 
unless  the  evidence  is  brought  up  by 
a  bill  of  exceptions  the  appellate  court 
cannot  review  the  decision.  Pomeroy 
V.  State,  40  Ala.  63. 

To  review  a  decision  on  a  plea  of 
nul  tiei  record  the  bill  of  exceptions 
must  show  the  evidence  on  which  the 
trial  was  had.  Fowler  v.  Com.,  4  T. 
B.  Mon.  (Ky.)  128. 

Challenge  of  Jtirymen. — Where  the  bill 
does  not  purport  to  bring  up  all  the 
evidence  relating  to  the  qualifications 
of  jurors  a  general  challenge  cannot 
be  reviewed.  Chicago,  etc.,  R.  Co.  v. 
Aldrich,  134  111.  14. 

Statement  that  Facts  were  "  Proved." — 
A  statement  in  a  bill  of  exceptions  that 
a  party  "  proved  "  certain  facts  was 
said,  in  Riggin  v.  Patopse  Ins.  Co.,  7 
Har.  &  J.  (Md.)  281,  to  mean  nothing 
more  than  that  he  offered  evidence  of 
them. 

"Tending  to  Prove." — Ordinarily  a 
statement  in  the  bill  that  evidence  was 
given  on  the  trial  "  tending  to  prove  " 
a  certain  point  is  insufficient.  It  must 
be  shown  that  the  point  was  proved. 
U.  S.  Express  Co.  v.  Bachman,  2  Cine. 
Super.  Ct.  Rep.  (Ohio)  251;  Hooker  v. 
Wittenberg  College,  2  Cine.  Super.  Ct. 
Rep.  (Ohio)  353;  Eclipse  Ins.  Co.  v. 
Schoemer,  2  Cine.  Super.  Ct.  Rep. 
(Ohio)  474. 

But  a  statement  that  a  plaintiff  "  in- 
troduced evidence  tending  to  prove" 
a  certain  allegation,  shows  that  there 
was  evidence  enough  to  submit  to  the 
jury  and  to  warrant  a  favorable  find- 
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must  Show. 


Admitted  Facts. — But  where  facts  are  admitted  by  the  parties,  it  is 
sufficient  if  the  bill  so  shows  without  the  incorporation  therein 
of  the  evidence  tending  to  prove  or  disprove  them.* 

b.  All  the  Evidence. — But  the  entire  evidence  introduced 
on  the  trial  should  not  ordinarily  b^  incorporated  in  the  bill  of 
exceptions,*  except  where  a  review  of  all  the  testimony  given  is 


ing  thereon  in  plaintiffs  favor.    Marsh 
V.  Snyder,  14  Neb.  237. 

Legal  Effect. — So  a  mere  statement  of 
the  supposed  legal  effect  of  documen- 
tary^ evidence  is,  of  course,  wholly  in- 
sufficient.     Lee  V.  Porter,  63  Ga.  346. 

Evidence  "Offered." — It  is  not  enough 
to  state  that  evidence  was  "offered" 
to  make  it  a  part  of  the  bill  of  excep- 
tions. It  must  be  definitely  stated 
that  it  was  introduced  or  given.  Peck 
V.  Louisville,  etc.,  R.  Co.,  loi  Ind.  366; 
Lyon  t*.  Davis,  iii  Ind.  384;  Baltimore, 
etc.,  R.  Co.  V.  Barnum,  79  Ind.  261; 
American  Ins.  Co.  v.  Gallahan,  75  Ind. 
168;  Douglass  V.  State,  72  Ind.  385; 
Woollen  V.  Wishmier,  70  Ind.  108; 
Goodwine  v.  Crane,  41  Ind.  335;  Fel- 
lenzer  v.  Van  Valzah,  95  Ind.  128; 
Garrison  v.  State,  no  Ind.  145;  Cen- 
tral Union  Telephone  Co.  v.  State,  no 
Ind.  203;  Battle  Creek  Nat.  Bank  v. 
Lock,  132  Ind.  424.  Compare  Page  v. 
O'Brien,  36  Cal.  559. 

Where  Sufficient. — Where  the  record 
affirmatively  shows  that  all  the  evi- 
dence "offered"  was  actually  intro- 
duced, the  recital  is  sufficient.  Harris 
V.  Tomlinson,  130  Ind.  426. 

A  recital  in  the  bill  that  defendant 
offered  evidence  to  which  the  plaintiff 
objected,  but  his  objection  was  over- 
ruled and  plaintiff  excepted,  sufficiently 
shows  that  the  evidence  was  actually 
given  to  the  jury.  Yarbrough  v.  Hud- 
son, 19  Ala.  653. 

By  Charge. — So  where  a  bill  of  excep- 
tions fails  to  show  that  a  note  sued  on 
was  shown  to  the  jury,  but  does  show 
a  charge  predicated  thereon,  it  will 
be  presumed  to  have  been  shown  in 
evidence.  Hooker  v.  Johnson,  10  Fla. 
199. 

1.   Proctor  V.  Cole,  66  Ind.  579. 

Notice  of  Special  Hatters. — So  where 
notice  is  required  that  special  mat- 
ters will  be  introduced  in  evidence, 
it  should  appear  in  the  bill  of  excep- 
tions, to  sustain  an  objection  on  that 
ground,  that  such  notice  was  not  in 
fact  given.  Hobson  v.  Croft,  9  Pa. 
St.  363. 

AfBidavits. — Where   aflSdavits  appear 


in  the  bill,  it  must  show  that  they  have 
been  filed  or  used.  State  v.  Parsons,  7 
Nev.  57. 

Depositions. — An  objection  that  dep- 
ositions taken  in  an  action  of  eject- 
ment should  have  been  suppressed 
because  there  was  no  affidavit  on  file, 
cannot  be  considered  where  the  bill  of 
exceptions  fails  to  show  whether  an 
affidavit  was  in  fact  on  the  files  or 
not.  Charter  v.  Graham,  56  111. 
20. 

Becital  in  Motion. — But  the  recital  of 
facts  in  a  motion  embodied  in  the  bill 
of  exceptions  is  not  evidence  that  the 
facts  recited  existed  unless  the  court 
so  certifies.  Herring  v.  State,  i  Iowa 
205;    Pharo  V.  Johnson,  15    Iowa   560. 

2.  Alabama. — Meredith  v.  Naish,  4 
Stew.  &  P.  (Ala.)  59;  Chamberlain  v. 
Darrington,  4  Port.  (Ala.)  515. 

Ifidiana. — Shimer  v.  Butler  Uni- 
versity, 87  Ind.  218;  Johnson  v. 
Wiley,  74  Ind.  233;  Pedigo  z/.  Grimes, 
113  Ind.  148;  Shorb  v.  Kinzie,  80  Ind. 
500;  Hedrick  v.  Osborne,  99  Ind.  143; 
Conden  v.  Morningstar,  94  Ind.  150; 
Wells  V.  Wells,  71  Ind.  509;  Downs  v. 
Opp,  82  Ind.  166. 

Oregon. — Richards  v.  Fanning,  5 
Oregon  356;  State  v.  Lee  Yan  Yan,  10 
Oregon  365. 

Washington. — Yelm  Jim  v.  Terri- 
tory, iWash.  Ter.  63;  Brown  v.  Forest, 
I  Wash.  Ter.  201;  Oregon  R.,  etc.,  Co, 
V.  Galliher,  2  Wash.  Ter.  70. 

Equity  Cases. — Where  a  bill  of  excep- 
tions is  employed  in  equity  cases,  all 
the  evidence  should  be  incorporated 
therein  to  enable  the  appellate  courts 
to  review  the  facts  as  well  as  the  law. 
Johnson  v.  Johnson.  4  Wis.  135; 
Bigelow  V.  Goss,  5  Wis.  83;  Flint  v. 
Jones,  5  Wis.  84;  Riker  v.  Scofield,  6 
Wis.  367;  Shaw  v.  Shaw,  8  Wis.  168; 
Davidson  v.  Davidson,  10  Wis.  86. 

Affecting  the  Point  Raised. — And  all 
the  evidence  in  any  wise  affecting  the 
point  raised  must  of  course  be  in- 
cluded. 

Alabama. — Brewer  v.  Strong,  10 
Ala.  961;  Greene  z/.  Tims,  16  Ala.  541; 
Keath  v.  Patton,  2  Stew.  (Ala.)  3P: 
20 
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must  Show. 


required  to  enable  the  appellate  court  to  determine  the  questions 
raised,*   as  where  a  ruling  granting  or  denying  a  new  trial  on 

295;  Reese 


Bendall  v.  Bendall,  24  Ala 
V.  Gresham,  29  Ala.  91. 

Arkansas. — Ballentine  v.  State,  48 
Ark.  45. 

Colorado. — Loveland  v.  Sears,  i  Colo. 
433;  Watson  V.  Hahn,  i  Colo.  494; 
Kansas  Pac.  R.  Co.  v,  Twombly,  2 
Colo.  559;  Schwed  v.  Robson,  12  Colo. 
400;  Martin  v.  Force,  3  Colo.  199; 
Wasson  v.  Dyer,  3  Colo.  398;  Law  v. 
Brinker,  6  Colo.  555;  Marshall  Silver 
Min.  Co.  V.  Kirtley,  8  Colo.  108; 
Harkinson  v.  Dry  Placer  Amalgamat- 
ing Co.,  6  Colo.  269;  Nevin  v.  Lulu, 
etc..  Silver  Min.  Co.,  10  Colo.  357; 
Gibbs  V.  Wall;  10  Colo.  153;  Craig  v. 
Young,  2  Colo.  112. 

District  of  Columbia. — U.  S.  v.  Mc- 
Bride,  18  D.  C.  371. 

Georgia. — Hobbs  v.  Longstreet,  72 
Ga.  898. 

Illinois. — Auburn  v.  Goodwin,  128 
111.  65;  Riely  v.  Barton,  32  111.  App. 
528. 

Indiana. — Hughes  v.  Dougle,  17 
Ind.  399. 

Kansas. — Boyd  v.  Sanford,  14  Kan. 
280;  Moody  V.  Arthur,  16  Kan.  419; 
Clark  V.  Parkville,  etc.,  R.  Co.,  5 
Kan.  654. 

Maine. — Ricker  v.  Joy,  72  Me.  106. 

Maryland. — Barnes  v.  Blackiston,4 
Har.  &  J.  (Md.)  376. 

Ohio. — Wagers  v.   Dickey,   17  Ohio 

439- 

Oregon. — State  v,  Jackson,  9  Oregon 

457. 

Tennessee.  —  M'Gavock  v.  Ward, 
Cooke  (Tenn.)  405;  Doe  v.  Hodges,  5 
Humph.  (Tenn.)  105. 

Texas. — Yeiser  z/.  Burdett  (Tex.  Civ. 
App.,  1895),  29  S.  W.  Rep.  912. 

Wisconsin.  —  Collins  v.  Breen,  75 
Wis.  606;  Doty  V.  Strong,  i  Pin.  (Wis.) 
165;  Millett  V.  Hayford,  i  Wis. 
401;  Moss  V.  Vroman,  5  Wis.  147; 
Gillett  V.  Phelps,  5  Wis.  429;  Sewell 
V.  Eaton,  6  Wis.  490;  Savage  v.  Drake, 
8  Wis.  272;  Concanon  v.  Blake,  16 
Wis.  518;  Werner  v.  Schreck,  2  Pin. 
(Wis.)  394. 

But  only  enough  evidence  should 
be  included  in  order  to  fairly  present 
the  error  alleged.  The  Barge  Resort 
V.  Brooke,  10  Mo.  531;  Wallace  v. 
Boston,  ID  Mo.  660;  Steamboat  Lehigh 
V.  Knox,  12  Mo.  510;  Cole  v.  Circuit 
Judge,  77  Mich.  619;  Whitaker  z/.  Kil- 
roy,  70  Mich.  635. 


If  all  the  evidence  relating  to  the 
point  to  be  considered  is  given,  the 
bill  is  sufficient.  Stout  v.  Woods,  79 
Ind.  108. 

Shown  by  Pleading. — In  Nisbett  v. 
Brown,  30  Ark.  589,  it  was  held  that 
where  the  facts  relied  on  as  a  defense 
were  set  out  in  the  answer,  and  the 
bill  of  exceptions  showed  that  the  ap- 
pellant proposed  to  prove  the  facts  so 
set  forth,  the  facts  offered  in  evidence 
by  the  appellant  and  excluded  by  the 
court  were  sufficiently  shown  without 
being  again  embodied  in  the  bill. 

Challenge  of  Juror.  —  Where  excep- 
tion is  taken  to  a  decision  on  challenge 
of  a  juror,  all  the  evidence  must  be 
brought  up  in  the  bill  upon  which  the 
decision  rested.  State  v.  Tom,  8 
Oregon  177;  Hayden  v.  Long,  8  Ore- 
gon 244;  McAllister  v.  Territory,  i 
Wash.  Ter.  360. 

Comparison  of  Handwriting. — All  the 
evidence  upon  which  the  court  allows 
one  writing  to  be  used  as  a  standard 
of  comparison  as  to  the  genuineness 
of  the  handwriting  of  the  other  must 
be  sent  up  in  the  bill  of  exceptions. 
Pavey  v.  Pavey,  30  Ohio  St.  600. 

Defect  of  Proof. — Where  a  defect  of 
proof  is  a  ground  of  ruling  and  excep- 
tion, then  the  particulars  in  which  the 
proof  is  supposed  to  be  defective 
should  be  briefly  stated  in  the  bill,  and 
all  the  evidence  offered  in  anywise 
connected  with  such  supposed  defect 
should  be  set  out  in  the  bill  of  excep- 
tions.    Blake  v.  Pitcher,  46  Md.  463. 

1.  State  V.  Fritterer,  65  Mo.  422;  Hop- 
kins V.  Dowd,  II  Ark.  627;  Swain  v. 
Cawood,  3  111.  505;  Buckmaster  v. 
Cool,  12  111.  74;  Sparling  v.  Conway, 
6  Mo.  App.  283. 

In  Huffman  v.  Hughlett,  11  Lea 
(Tenn.)  549,  it  was  held  that  where  a 
circuit  judge,  in  a  case  tried  by  him 
without  a  jury,  finds  the  facts  estab- 
lished by  the  evidence  and  embodies 
them  in  a  bill  of  exceptions  without 
objection  by  the  parties,  the  objection 
cannot  be  taken  on  appeal  that  the 
bill  of  exceptions  does  not  contain  all 
the  evidence. 

And  in  Michigan  the  presumption  is 
said  to  be  that,  when  a  particular  point 
is  raised  by  a  bill  of  exceptions,  and 
evidence  is  set  out  in  the  bill  as  bear- 
ing or  evidently  tending  to  bear  upon 
that    point,    unless    the    contrary   in 
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the  ground  that  the  verdict  is  against  the  evidence  is  excepted  to.* 


some  way  appears,  no  evidence  was 
given  which  would  alter  the  effect  of 
that  which  is  stated.  Atlas  Min.  Co. 
V.  Johnston,  23  Mich.  36;  Shaw  v. 
Hoffman,  25  Mich.  163. 

1.  Georgia. — Mann  v.  Archer,  69  Ga. 
767;  Hightower  v.  Flanders,  6g  Ga. 
772. 

Illinois. — Troy  v.  Reilley,  4  111.  259. 

Indiana. — Princeton  School  Town  v. 
Gebhart,  61  Ind.  187;  Smith  v.  Stan- 
ford, 62  Ind.  392;  Walser  v.  Kerrigan, 
56  Ind.  301;  Stout  V.  Woods,  79  Ind. 
loS;  Johnson  v.  Wiley,  74  Ind.  233; 
Wells  V.  Wells,  71  Ind.  509;  Brownlee 
V.  Hare,  64  Ind.  311;  Ausem  v.  Byrd, 
6  Ind.  475;  Goben  v.  Goldsberry,  72 
Ind.  44.     See  also  article  New  Trial. 

Mississippi. — Phillips  v.  Lane,  14 
How.  (Miss.)  122;  Carprew  v.  Cana- 
van,  4  How.  (Miss.)  370;  Terry  v. 
Robins,  5  Smed.  &  M.  (Miss.)  291; 
Wright  V.  Alabama  Bank,  6  Smed.  &  M. 
(Miss.)  251;  McRaven  v.  McGuire,  9 
Smed.  &  M.  (Miss.)  34;  Porter  v. 
Duglass,  27  Miss.  379. 

A'ebraska. — Roberts  v.  Hershiser,  20 
Neb.  594;  Garneau  Cracker  Co.  v. 
Palmer,  28  Neb.  307;  Wilcox  z/.  Saun- 
ders, 4  Neb.  569;  Schroeder  v.  Rine- 
hard,  25  Neb.  75. 

Ohio. — Cantwell  v.  State,  18  Ohio 
St.  477;  Tilton  V.  Morgaridge,  12 
Ohio  St.  98;  Eastman  v.  Wight,  4 
Ohio  St.  156;  Youmans  v.  Caldwell,  4 
Ohio  St.  71;  Wilson  v.  State,  2  Ohio 
St.  319;  Ide  V.  Churchill,  14  Ohio  St. 
372;  Hurley  v.  State,  6  Ohio  399; 
Hall  V.  Reed.  17  Ohio  498;  Musser  v. 
Chase,  29  Ohio  St.  577. 

Newly  Discovered  Evidence. — Where 
a  motion  for  new  trial  is  based  upon 
newly  discovered  evidence,  both  the 
evidence  heard  on  the  original  trial 
and  the  newly  discovered  evidence 
heard  on  the  motion  should  be  em- 
bodied in  the  bill  of  exceptions,  to- 
gether with  the  verdict.  Sanders  v. 
Loy,  45  Ind.  229.  Compare,  as  sup- 
porting directly  or  inferentially  the 
rule,  Allen  v.  Gillum,  16  Ind.  234;  Mc- 
Kee  V.  McDonald,  17  Ind.  518;  Craw- 
ford V.  Martin,  19  Ind.  370;  Glidewell 
V.  Daggy,  21  Ind.  95;  Cox  v.  Hutch- 
ings,  21  Ind.  219;  Miller  v.  Seligman, 
58  Ind.  460;  Pattison  v.  Wilson,  22  Ind. 
358;  House  V.  Wright,  22  Ind.  383; 
Huntington  v.  Drake,  24  Ind.  347; 
Freeman  v.  Bowman,  25  Ind.  236; 
Owen  V.  Owen,  57  Ind.  291;  Bishop  v. 
Welch,  54  Ind.  527. 


So  in  Mississippi,  where  a  judgment 
of  the  court  below  refusing  a  new 
trial  is  brought  up  to  the  appellate 
court  for  review,  and  the  testimony  is 
set  out  in  the  record  under  a  statute 
requiring  the  substance  of  the  testi- 
mony given  to  be  incorporated — held, 
that  it  would  be  presumed  that  the 
substance  had  been  so  incorporated. 
Stamps  V.  Bush,  7  How.  (Miss.)  266. 

Demurrer  to  Evidence. — The  action  of 
the  trial  court  in  sustaining  a  de- 
murrer to  evidence  will  not  be  re- 
viewed unless  the  whole  evidence  or 
the  substance  as  agreed  upon  is  pre- 
sented in  a  bill  of  exceptions.  Tozer 
V.  Clark,  8  Mo.  App.  577. 

In  Virginia  and  West  Virginia  it  is 
held  that  where  an  exception  is  taken 
to  an  order  overruling  or  sustaining  a 
motion  for  new  trial  the  bill  of  excep- 
tions must  state,  not  the  evidence  on 
the  trial,  but  only  the  facts  appearing 
to  the  court  to  have  been  proved.  Mor- 
gan z/.  Fleming,  24  W.  Va.  193;  Renick 
V.  Correll,  4  W.  Va.  627;  Dusenberry 
V.  Alford,  5  W.  Va.  115;  Bennett  z/. 
Hardaway.  6  Munf.  (Va.)  125;  Jackson 
V.  Henderson,  3  Leigh  (Va.)  196; 
Brooks  V.  Calloway,  12  Leigh  (Va.) 
466;  Taliaferro  v.  Franklin,  i  Gratt. 
(Va.)  332;  Pasley  v.  English,  5  Gratt. 
(Va.)  141  ;  Forkner  v.  Stuart,  6 
Gratt.  (Va.)  197;  Grayson  v.  Com.,  6 
Gratt.  (Va.)  712;  Pryor  v.  Kuhn,  12 
Gratt.  (Va.)  615. 

The  bill  of  exceptions  in  such  case 
is  equivalent  to  a  demurrer  to  evi- 
dence. Morgan  v.  Fleming,  24  W.  Va. 
195,  citing  Carrington  v.  Bennett,  i 
Leigh  (Va.)  340;  Ewing  v.  Ewing,  2 
Leigh  (Va.)  337;  Mays  v.  Callison, 
6  Leigh  (Va.)  230;  Rohr  v.  Davis,  g 
Leigh  (Va.)  30;  Patteson  v.  Ford,  2 
Gratt.  (Va.)  18;  Parish  v.  Reigle,  11 
Gratt.  (Va.)  720;  Carrington  v.  God- 
din,  13  Gratt.  (Va.)  587;  Newlin  v. 
Beard,  6  W.  Va.  no;  Black  v.  Thomas, 
21  W.  Va.  709;  Randolph  v.  Longdale 
Iron  Co.,  84  Va.  457;  Hodge  v.  Rich- 
mond First  Nat.  Bank,  22  Gratt.  (Va.) 

51. 

In  Morgan  v.  Fleming,  24  W.  Va. 
195,  the  following  rules  were  said  to 
be  established  by  the  cases: 

I.  If  the  bill  is  in  form  a  certificate 
of  the  evidence,  and  there  is  no  incon- 
sistency or  conflict  in  the  evidence  thus 
certified,  the  appellate  court  will  re- 
gard and  treat  it  as  the  equivalent  of 
a  certificate  of  fact. 
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Finding. — And  where  it  is  sought  to  review  a  finding  of  the  court 
or  jury,  all  the  evidence  given  and  upon  which  the  finding  is  based 
should  be  incorporated  in  the  bill  of  exceptions.* 

Taking  Case  from  Jury. — Where  error  is  alleged  in  the  action  of  the 
court  in  taking  or  refusing  to  take  the  case  from  the  jury,  all  the 
evidence  should  be  included.* 

Substance. — Where  all  the  evidence  is  required,  a  statement  of  the 
substance  is  not  enough.* 

c.  Certification  as  to  All  the  Evidence — (i)  Generally. 
— Where  required,  it  should  be  shown  by  express  and  positive 
certification  of  the  trial  judge  attached  to  the  bill  that  all  the  evi- 
dence given  on  the  trial  is  included  therein."* 


II.  When  the  bill  certificates,  though 
improperly,  the  evidence  and  not  the 
facts,  and  the  evidence  is  not  conflict- 
ing, the  appellate  court  will  not  decline 
to  consider  it  in  a  case  in  which  after 
rejecting  all  the  conflicting  parol  evi- 
dence of  the  exceptor,  and  giving  full 
faith  and  credit  to  all  the  evidence  of 
the  adverse  party,  the  decision  of  the 
trial  court  still  appears  to  be  wrong. 
In  such  case  the  court  will  treat  the 
certificate  the  same  as  it  would  a  de- 
murrer to  evidence. 

III.  But  where  the  evidence  in  such 
case  is  certified,  and  all  the  material 
evidence  of  the  exceptor  is  parol  and 
in  conflict  with  that  of  the  opposite 
party,  so  that  where  the  exceptor's 
parol  evidence  is  rejected,  as  it  must 
be  by  the  appellate  court,  the  action 
of  the  trial  court  will  appear  to  be 
plainly  right,  the  appellate  court  will 
not  in  such  case  consider  such  certifi- 
cate or  review  the  action  of  the  trial 
court.  And»  see  Green  v.  Ashby,  6 
Leigh  (Va.)  143;  Sammons  v.  Haw- 
ver,  25  W.  Va.  678;  Read  v.  Com.,  22 
Gratt.  (Va.)  924. 

In  general,  however,  where  the  evi- 
dence is  conflicting,  the  trial  judge 
may  refuse  to  certify  the  facts  proved, 
but  cannot  legally  refuse  to  certify  the 
evidence.  Powell  v.  Tarry,  77  Va. 
250;  Grayson  v.  Com.,  6  Gratt.  (Va.) 
712;  Dillard  v.  Dunlop,  83  Va.  755; 
yaiden  v.  Com.,  12  Gratt.  (Va.)  727; 
CMM^^^ll  ""■  Craig,  21  Gratt.  (Va.)  136; 
Blosser  v.  Harshbarger,  21  Gratt. 
(Va.)2i5. 

1.  Gale  V.  Parks,  58  Ind.  117;  Frank- 
lin Ins.  Co.  V.  Cook,  57  Ind.  11;  Hill 
V.  Sutton,  47  Ind.  592;  Aspinwall  v. 
Sabin,  22  Neb.  73;  Reid  v.  Sycks,  27 
Ohio  St.  285;  Schmidt  v.  Chicago,  etc., 
R.  Co.  83  111.  407;  Harris  v.  Miner,  28 
111.  135. 


To  Establish  Facts. — So  where  it  is 
claimed  that  there  is  no  evidence  in  the 
case  sufficient  to  establish  certain  ma- 
terial facts,  the  bill  of  exceptions 
should  contain  a  report  of  the  whole 
evidence.  Gunnison  v.  Langley,  3 
Allen  (Mass.)  337. 

2.  Finch  v.  Karste,  97  Mich.  20; 
Ringgold  V.  Haven,  i  Cal.  109;  Atter- 
berry  v.  Portland,  etc.,  R.  Co.,  18 
Oregon  85;  Paine  v.  Smith,  32  Wis. 
335;  Collins  V.  Breen,  75  Wis.  606; 
Texas,  etc.,   R.  Co.  v.  Cox,  145  U.  S. 

593- 

Motion  to  Set  Aside  Judgment. — So,  on 
appeal  from  an  order  entered  on  a 
motion  to  set  aside  a  judgment  by  de- 
fault, all  the  evidence  must  be  brought 
into  the  bill.  Wheeler  Chemical  Co. 
V.  Alexander,  30  111.  App.  502. 

3.  Pittsburgh,  etc.,  R.  Co.  v.  Probst, 
30  Ohio  St.  104;  Blankenship  v.  North 
Missouri  R.  Co.,  48  Mo.  376;  Gulf,  etc., 
R.   Co.   V.  Washington,  49  Fed.  Rep. 

347- 

Nor  is  it  sufficient  to  set  out  in 
the  bill  part  of  the  evidence,  and 
then  to  state  that  the  rest  "tended" 
to  prove  such  and  such  facts.  Walker 
V.  Devlin,  2  Ohio  St.  605.  It  should 
be  shown  th-^t  such  facts  were  proved. 
Bourne  v.  Merritt,  22  Vt.  430. 

4.  Illinois. — Ohio,  etc.,  R.  Co.  v. 
Cope,  36  111.  App.  97;  Snell  v.  People, 

29  111.  App.  471;  Louisville,  etc.,  R. 
Co.  V.  Harlan,  31  111.  App.  544;  Grim- 
ley  V.  Donahue,  36  111.  App.  551;  Pat- 
terson V.  Folsom,  30  111.  App.  435; 
Robertson  z*.  Morgan,  38  111.  App.  138; 
Wheeler  Chemical  Co.  v.  Alexander, 

30  111.  App.  504;  Weatherford  v.  Wil- 
son, 3  III.  253;  McLaughlin  v.  Walsh, 
4  111.  185;  Rowan  v.  Dosh,  5  111.  460; 
Cook  County  v.  Calumet,  etc..  Canal, 
etc.,  Co.,  131  111.  505;  Mt.  Vernon  v, 
Lee,  36  111.  App.  24. 
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"Testimony." — The  word  "  testimony  "  is  not  equivalent  to  the 
word  "  evidence,"  and  a  certificate  therefore  that  the  bill  includes 
"  all  the  testimony "  instead  of  "  all  the  evidence "  is  insuflfi- 
cient.* 

(2)  Form  of  Certificate. — No  exact  formula  is  ordinarily  re- 
quired.*    It  is  sufficient  if  the  certificate  of  the  judge  uses  any 

Indiana. — Nay  z/.  Byers,  13  Ind.  412;         So  a  certificate  of  evidence  starting 

out,  "The  plaintiff,  to  maintain  the 
issues  on  its  part,  gave  the  following 
evidence;"  and  concluding,  "and  the 
foregoing  was  all  the  testimony  ad- 
duced by  either  party  on  said  trial " 
was  held  to  show  inclusion  of  all  the 
evidence.  People  z/.  Henckler,  137  111. 
580. 

"  Following  Evidence." — And  in  Ben- 
der V.  State,  26  Ind.  2S5,  it  was  held 
that  a  statement  in  the  bill,  "the  fol- 
lowing evidence  was  before  the  court," 
was  insufficient  to  show  that  all  the  evi- 
dence was  before  the  court,  or  that 
"this  closed  the  evidence  in  the 
case."  See  also  Bender  v.  Wampler, 
84  Ind.  172. 

"Introduced." — "Introduced"  is  a 
valid  substitute  for  the  word  "given." 
Jones  V.  Layman,  123  Ind.  569;  Stair 
V.  Richardson,  108  Ind.  429;  Brock  v. 
State,  85  Ind.  397;  Kennedy  v.  Divine, 
77  Ind.  490. 

"  Substance  of  Evidence."  —  A  certifi- 
cate that  the  bill  contains  the  "  sub- 
stance of  the  evidence  introduced  "  is 
not  sufficient,  because  the  appellate 
court  may  deem  the  evidence  of  value 
which  was  omitted  as  unsubstantial. 
Omaha,  etc.,  R.  Co.  v.  Menk,  4  Neb. 
21;  Faulkner  v.  Meyers,  6  Neb.  414. 

But  in  Townley  v.  Chicago,  etc.,  R. 
Co.,  a  certificate  to  the  bill  of  excep- 
tions stating  that  "the  foregoing  is 
the  substance  of  all  the  testimony  given 
on  the  trial,"  was  held  suflScient  to 
show  that  there  was  no  other  evidence 
to  justify  a  nonsuit.  Townley  v.  Chi- 
cago, etc.,  R.  Co.,  53  Wis.  626. 

Arguments  of  Counsel.  —  The  state- 
ments of  the  bill  cannot  be  supple- 
mented by  new  facts  adduced  by  coun- 
sel on  the  argument.  Allen  v.  Law- 
rence, 64  Me.  175.  ^ 

Imperfect  Bill. — When  the  judge »c- 
pressly  certifies  that  the  bill  is  "  im- 
perfect," without  regard  to  the  evi- 
dence, errors  depending  thereon  will 
not  be  reviewed.  Wiggins  v.  State, 
23  Fla.  180. 

2.  Grisell  v.  Noel  Bros.'  Flour-Feed 
Co.  (Ind.  App.,  1894),  36  N.  E.  Rep. 
452. 


Fellenzer  v.  Van  Valzah,  95  Ind.  128. 

A'ebraska. — Faulkner  v.  Meyers,  6 
Neb.  414;  Omaha,  etc.,  R.  Co.  v. 
Menk,  4  Neb.  21. 

Ohio. — Meyer  v.  Schroeder,  6  Cine. 
L.  Bull.  (Ohio)  698;  Buck  v.  Mills,  6 
Cine.  L.  Bull.  (Ohio)  665. 

Verity  of  the  Becord. — Where  a  bill 
purports  to  contain  all  the  evidence,  it 
cannot  be  contradicted  by  any  evidence 
outside  the  contents  of  the  bill  itself. 
Vermillion  v.  Nelson,  87  Ind.  194. 

Indiana. — A  very  severe  rule  is  laid 
down  in  some  earlier  cases.  Thus  in 
Hamilton  v.  Johnson,  20  Ind.  392,  it 
was  held  that  a  rule  of  practice  requir- 
ing a  bill  of  exceptions  to  state,  in  order 
to  show  the  inclusion  of  all  the  evi- 
dence, "this  was  all  the  evidence 
given  in  the  cause,"  was  a  technical 
prerequisite;  and  that  a  bill  stating, 
after  giving  the  testimony,  "which 
was  all  the  evidence  given  in  the 
cause,"  was  insufficient.  To  the  same 
effect.  Cook  v.  Anderson,  20  Ind.  15; 
Chapel  V.  Washburn,  11  Ind.  393.  The 
above  rule  was  rescinded  in  Indiana  by 
Rule  22,  Supreme  Court.  Coffin  v. 
McClure,  23  Ind.  356.  And  com.pare 
Smith  V.  Anthony,  16  Ind.  267. 

1.  "  Testimony."  —  A  recital  that 
"  this  was  all  the  testimony  given  in 
the  cause"  is  insuflScient,  since  the 
word  does  not  include  documentary 
evidence.  Kleyla  v.  State,  112  Ind. 
146;  Harvey  v.  Smith,  17  Ind.  272; 
Brickley  v.  Weghorn,  71  Ind.  497; 
Sessengut  v.  Posey,  67  Ind.  408;  Ga- 
zette Printing  Co.  v.  Morss,  60  Ind. 
153;  McDonald  v.  Elfes,  61  Ind.  279; 
Ingel  V.  Scott,  86  Ind.  518;  Central 
Union  Telephone  Co.  v.  State,  no 
Ind.  203;  Barley  v.  Dunn,  85  Ind.  338; 
Longworth  v.  Higham,  89  Ind.  352, 
overruling  0''Qx'\&Ti  v.  Flanders,  41  Ind. 
486,  which  held  the  word  a  substantial 
substitute  for  "evidence." 

Where  "  Testimony  "  Sufficient . — The 
word  "testimony"  may  be  sufficient 
where,  taken  in  connection  with  the 
other  recitals  of  the  bill,  it  is  shown 
equivalent  to  evidence.  Harris  v. 
Tomlinson,  130  Ind.  426. 
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terms  which  will   show  the   inclusion    by  necessary  inference.* 
(3)  By  Recitals. — Even  a  certification  that  all  the  evidence  is 

contained  is  not  absolutely  essential.     The  fact  may  be  shown  by 

the  recitals  of  the  bill  itself.* 

What  Recital  Sufficient. — A  recital   is   sufificient  if   it  shows  by  a 

reasonable  construction  that  none  of  the  evidence  is  omitted.' 


1.  Grisell  v.  Noel  Bros.'  Flour- Feed 
Co.  (Ind.  App.,  1S94),  36  N.  E.  Rep. 
452;  Jones  V.  Layman,  123  Ind.  569; 
Beattyt/.  O'Connor,  106  Ind.  81;  Brock 
V.  State,  85  Ind.  397. 

Sufficient  Certificate. — At  the  close  of 
the  evidence  it  was  certified  that  "  this 
wasall  the  evidence  given  said  cause." 
^d'/fl',  sufficient.  Grisell  z/.  Noel  Bros.' 
Flour-Feed  Co.  (Ind.  App.,  1894),  36 
N.  E.  Rep.  452. 

Verity. — The  certificate  of  the  judge 
that  the  bill  of  exceptions  includes  all 
the  evidence,  is  unimpeachable  by  evi- 
dence outside  the  bill  itself.  Good- 
win V.  Durham,  56  111.  240. 

2.  Arkansas. — Hibbard  v.  Kirby,  38 
Ark.  102. 

Illinois. — People  v.  Henckler,  137 
111.  580;  Stickney  v.  Cassell,  6  111. 
418;  Ruckmaster  v.  Cool,  12  111.  74; 
Harris  v.  Miner,  28  111.  135;  Marine 
Bank  v.  Rushmore,  28  111.  463. 

Virginia. — McArter  v.  Grigsby,  84 
Va.  159. 

West  Virginia. — Edgell  v.  Cona- 
way,  24  W.  Va.  747. 

R-esumption. — Where  it  expressly 
purports  to  set  out  the  evidence  it  will 
be  presumed  to  do  so,  unless  it  appears 
from  the  contents  of  the  bill  itself 
that  portions  are  omitted.  Porter  v. 
Duglass,  27  Miss.  379. 

3.  Arkansas. — Everett  v.  Clements, 
g  Ark.  480;  Jordan  v.  Adams,  7  Ark. 
348. 

Florida. — Robinson  v.  Hartridge,  13 
Fla.  501. 

Indiana. — Beatty  v.  O'Connor,  106 
Ind.  81;  Brock  v.  State,  85  Ind.  397; 
Ford  V.  Mitchell,  21  Ind.  54;  Branham 
V.  Bradford.  17  Ind.  47;  Rader  v.  Barr, 
7  Ind.  194;  Estep  v.  Larsh,  21  Ind.  183; 
Peck  V.  Louisville,  etc.,  R.  Co.,  loi 
Ind.  366;  American  Ins.  Co.  v.  Calla- 
han, 75  Ind.  168;  McClure  v.  Pursell, 
6  Ind.  330. 

Michigan. — Carter  v.  Snyder,  27 
Mich.  484;  Hitchcock  v.  Burgett,  38 
Mich.  501. 

Tennessee. — Trott  v.  West,  Meigs 
(Tenn.)  169;  Yates  v.  State,  10  Yerg. 
(Tenn.)  550. 


United  States. — Waldron  v.  Waldron 
(U.  S.,  1895),  15  Supreme  Ct.  Rep. 
387. 

Where  the  bill  first  showed  "  that  the 
appellees, to  support  the  issues  on  their 
part,  read  to  the  jury  the  three  notes 
sued  on,"  then  "  that  the  defendant,  to 
establish  payment  of  said  notes,  in- 
terlined," etc.,  naming  several  wit- 
nesses and  detailing  the  testimony  of 
each,  then  "no  further  testimony 
being  offered,  plaintiffs  asked  the  fol- 
lowing instructions,  and  concluded  by 
praying  "  that  this  bill  of  exceptions 
containing  all  the  facts  of  the  case,  be 
signed  " — held,  to  sufficiently  show  the 
inclusion  of  the  evidence.  Everett  v. 
Clements,  9  Ark.  480. 

"Submitted." — Where  the  bill  sets 
out  the  evidence  which  was  in- 
troduced by  the  parties,  and  that 
offered  and  excluded,  and  states 
"  whereupon  the  cause  was  sub- 
mitted " — held,  sufficient  to  warrant 
the  appellate  court  in  inferring  that 
all  the  evidence  was  included.  Leg- 
gett  V.  Grimmett,  36  Ark.  500. 

"Given  on  the  Trial." — A  statement 
at  the  conclusion  of  the  recital  of  the 
evidence  "this  is  all  the  evidence 
given  in  the  trial  "  is  sufficient.  Gaj' 
V.  De  Werff,  17  111.  App.  417;  Long- 
worth  V.  Higham,  89  Ind.  352. 

"  Substance." — A  recital  that  "  the 
foregoing  constitutes  the  substance  of 
all  the  evidence  introduced  by  tb- 
parties  on  the  trial  of  said  cause  "  is 
sufficient.  Gardner  v.  Chicago,  etc., 
R.  Co.,  17  111.  App.  262. 

Given  in  Behalf. — Where  a  bill  pur- 
ported to  contain  the  evidence  "  which 
the  plaintiff  gave  in  his  behalf"  as 
well  as  the  evidence  given  "  in  behalf 
of  the  defendant  " — held,  to  sufficiently 
show  the  inclusion  of  all  the  evidence. 
Robinson  v.  Hartridge,  13  Fla.  505. 

"Bested  Case." — A  bill  of  exceptions 
constructed  in  a  connected  narrative 
form,  giving  the  testimony  of  each 
witness  and  closing  with  the  state- 
ment "and  thereupon  the  defendants 
rested  their  case,"  will  be  presumed  to 
contain  all  of  the  evidence  bearing  on 
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must  Show. 


Where  Inference  is  not  Justified. — Where,  however,  there  is  nothing  in 
the  language  or  facts  shown  by  the  bill  to  justify  a  reasonable 
inference  that  it  contains  all  the  evidence,  it  cannot  be  so  pre- 
sumed.* 


the  question  raised.  Ironwood  Store 
Co.  V.  Harrison,  75  Mich.  197;  Pease 
V.  Munro,  83  Mich.  475. 

"Upon  the  Foregoing  Evidence." — A 
bill  of  exceptions  stating  that  "upon 
the  foregoing  evidence  and  admis- 
sions, the  written  vouchers  on  file,  and 
on  no  other  evidence,"  the  court  ren- 
dered its  final  decree,  was  held  to  show 
sufficiently  the  inclusion  of  all  the  evi- 
dence.    Ivey  V.  Coleman,  42  Ala.  409. 

"  Upon  this  Evidence."— Where  a  bill 
of  exceptions  recites  in  detail  the  evi- 
dence introduced  by  both  parties,  and 
adds,  "  upon  this  evidence  the  defend- 
ants asked  the  court  in  writing  to 
charge  the  jury  as  follows:  '  If  the 
jury  believe  all  the  evidence  they  will 
find  for  defendants,'  "  it  was  held  that 
this  shows  with  sufficient  certainty, 
taken  in  connection  with  the  charge 
itself,  that  the  facts  set  forth  con- 
stituted in  substance  the  whole  of  the 
evidence  on  which  the  charge  was 
based.  Walker  z/.  Carroll,  65  Ala.  61; 
Alexander  v.  Wheeler,  69  Ala.  332, 
overruling  Kirksey  v.  Hardaway,  41 
Ala.  330;    Bridges  v.  Cribbs,  41  Ala. 

367. 

Presumption. — So  where  a  bill  of  ex- 
ceptions begins  with  the  formula  that 
"  the  state,  to  maintain  the  issue  on  its 
part,"  swore  a  certain  witness,  whose 
testimony  with  that  of  the  others 
followSj  and  then  recites  that  the  state 
closed,  and  that  the  defendant  after 
calling  five  witnesses,  whose  testi- 
mony is  given  in  full,  also  closed,  it 
will  be  inferred  that  it  contains  all 
the  evidence  though  it  does  not  ex- 
pressly negative  the  introduction  of 
other  testimony.  Overman  v.  State,  49 
Ark.  364. 

1.  Montgomery  v.  Doe,  4  Ind.  266; 
Reno  V.  Crane,  2  Blackf.  (Ind.)  217; 
Lurton  v.  Carson,  2  Blackf.  (Ind.)  464; 
Doe  V.  Hall,  2  Ind.  24;  Davis  v.  Bin- 
ford,  58  Ind.  457;  Redden  v.  Coving- 
ton, 29  Ind.  118;  Griggs  v.  State,  58 
Ala.  425. 

As,  "  upon  this  evidence  the  court 
found  for  the  plaintiffs,"  Redden  v. 
Covington,  29  Ind.  118;  or  "the  fol- 
lowing was  all  the  evidence  offered," 
Goodwine  v.  Crane,  41  Ind.  335. 

W^here  a  bill  of  exceptions  details 

A'- 


certain  evidence,  and  then  says 
"  whereupon  the  court  decided,"  this 
does  not  show  that  the  bill  of  excep- 
tions includes  all  the  evidence.  Foster 
V.  Nowlin,  4  Mo.  18. 

A  bill  reciting  that  "upon  this  tes- 
timony "  a  ruling,  act,  or  decision  was 
had,  is  insufficient,  without  more,  to 
show  the  inclusion  of  all  the  evidence, 
Raines  v.  Raines,  30  Ala.  425;  or 
"  upon  the  foregoing  evidence  the 
court  decided,"  Kirksey  t/.  Hardaway, 
41  Ala.  330;  Bridges  v.  Cribbs,  41  Ala. 
368;  or  "  under  the  facts  stated  within, 
the  court  held  and  ordered,"  May  v. 
Lewis,  41  Ala.  315;  or  "on  this  state 
of  facts  the  court  charged  the  jury," 
Griffin  v.  Bland,  43  Ala.  542;  Keep  v. 
Kelly,  29  Ala.  322;  or  "  upon  such  tes- 
timony alone  as  is  filed  in  the  papers 
and  record  of  said  court,"  Blackwell  z/. 
Black  well,  39  Ala.  337 ;  or  a  bill  stating, 
after  setting  out  certain  evidence,  that 
"thereupon"  the  court  rendered  its 
decision.  Southern  Mut.  Ins.  Co.  v. 
Holcombe,  35  Ala.  327. 

"Outline." — A  recital  "this  is  an 
outline  of  all  the  evidence  in  the  case  " 
was  held  insufficient.  Buckmaster  v. 
Cool,  12  111.  74. 

"Closed  the  Evidence." — A  statement 
"  this  closed  the  evidence  in  the  case  " 
is  not  equivalent  to  "  this  was  all  the 
evidence  given  upon  the  trial  of  the 
cause."     Bender  v.  W^ampler,  84  Ind. 

173- 

Testimony  like  that  of  Another  Witness. 
— It  is  not  sufficient  for  the  bill  of  ex- 
ceptions to  state  that  the  testimony  of 
one  witness  was  substantially  like 
that  of  another  set  out  in  full.  Yates 
V.  George,  51  Ind.  324. 

Becital  as  to  What  Testified. — And  a 
mere  recital  in  the  record  as  to  what 
a  witness  testified  to  was  held  not 
equivalent  to  the  testimony  itself. 
Wreidt  v.  State,  48  Ind.  580;  Mc- 
Laughlin V.  State,  52  Ind.  477. 

Estoppel  to  Allege  Omissions. — Where 
a  bill  of  exceptions  purporting  to  con- 
tain all  the  evidence  is  submitted  to 
the  adverse  party  and  returned  certi- 
fied by  him  that  he  has  no  amendments 
to  make,  the  presumption  will  be  made 
that  such  bill  contains  all  the  evidence. 
Cattle  V.  Haddox,  14  Neb.  59. 
G 
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BILLS  OF  EXCEPTIONS. 


must  Show. 


Certificate  not  Conclvisive. — A  certification  that  the  bill  includes  the 
entire  evidence  is  wholly  insufficient  where  the  bill  itself  affirma- 
tively shows  that  portions  of  the  evidence  have  been  omitted.* 

8.  Evidence  Rejected  over  Objection — a.  Generally.  —  Where 
the  exception  alleges  error  on  the  part  of  the  trial  court  in  the 
rejection  of  evidence,  such  excluded  evidence  must  be  incorpo- 
rated in  the  bill  of  exceptions.* 


1.  Indiana. — Rhea  v.  Crunk  (Ind. 
App.,  1895),  39  N.  E.  Rep.  879;  Mor- 
row V.  State,  48  Ind.  432;  Ward  v. 
Bateman,  34  Ind.  no;  Smith  v.  State, 
28  Ind.  321;  State  v.  Swarts,  9  Ind. 
221;  Hinkle  v.  Margerum,  50  Ind.  240; 
Harris  v.  Tomlinson,  130  Ind.  426; 
Lawrenceburgh  Furniture  Mfg.  Co.  v, 
Hinke,  119  Ind.  47;  Saxon  v.  State, 
116  Ind.  6;  Cowger  v.  Land,  112  Ind. 
263;  Louisville,  etc.,  R.  Co.  v.  Gran- 
tham, 104  Ind.  353;  Collins  v.  Collins, 
100  Ind.  266;  French  v.  State,  81  Ind. 
151;  Shimer  v.  Butler  University,  87 
Ind.  218;  Garrison  v.  State,  no  Ind. 
145;  Powers  V.  Evans,  72  Ind.  23; 
Thames  Loan,  etc.,  Co.  v.  Beville,  100 
Ind.  309;  Jennings  v.  Durham,  loi 
Ind.  391;  Fasnacht  z.  German  Literary 
Assoc,  99  Ind.  133;  Stout  v.  Turner, 
102  Ind.  418;  Beineke  v.  Wurgler,  77 
Ind.  468;  Lee  v.  State,  88  Ind.  256; 
Pavey  v.  Wintrade,  87  Ind.  379:  Hus- 
ton V.  McCloskey,  76  Ind.  38;  Eigen- 
man  v.  Rockport  Bldg.,  etc.,  Assoc, 
79  Ind.  41;  Hockett  v.  Johnson,  87 
Ind.  251;  Lyon  v.  Davis,  iii  Ind.  384. 

Michigan.  —  American  Ins.  Co.  v. 
Woodruff,  34  Mich.  7. 

Nebraska.  —  Oberfelder  v.  Kava- 
naugh,  29  Neb.  427;  Missouri  Pac  R. 
Co.  V.  Hays,  15  Neb.  224. 

Ohio. — Armleder  v.  Lieberman,  33 
Ohio  St.  77. 

Written  Evidence. — The  bill  is  insuffi- 
cient where  it  declares  that  it  contains 
all  the  evidence,  but  shows  that  cer- 
tain written  evidence  which  it  does 
not  contain  was  admitted.  Pavey  v. 
Wintrade,  87  Ind.  379;  Eigenman  v. 
Rockport  Bldg.,  etc.,  Assoc,  79  Ind. 
41;  Huston  V.  McCloskey,  76  Ind.  38; 
Shimer  v.  Butler  University,  87  Ind. 
218;  Hockett  V.  Johnson,  87  Ind.  251. 

Kebuttal. — The  presumption  is  re- 
butted where  the  bill  itself  shows  that 
evidence  was  introduced  which  is  not 
embodied  in  the  bill.  Taussig  v.  St. 
Louis,  etc.,  R.  Co.,  8  Mo.  App.  578. 

Missouri. — Under  Rule  7,  Supreme 
Court  of  Missouri  (see  48  Mo.  Rep.), 
adopted  1871,  the  bill  need  not  recite 


that  all  the  evidence  is  preserved 
therein,  as  this  will  now  be  presumed. 
Silvey  v.  Summer,  61  Mo.  253;  Peltz  v. 
Eichele,  62  Mo.  171. 

Maryland. — In  Maryland  it  is  held 
that  where  an  exception  was  taken 
below  involving  the  sufficiency  of  the 
evidence,  the  appellate  court  must 
presume,  where  the  contrary  does  not 
appear,  that  all  the  evidence  has  been 
incorporated  in  the  bill  according  to 
the  5th  rule  respecting  appeals.  Scar- 
lett V.  Academy  of  Music,  43  Md.  203. 

2.  Alabama. — Tolbert  v.  State,  87 
Ala.  27. 

Georgia. — Watts  v.  Colquitt,  66  Ga. 
492;  Marland  v.  Kemp,  70  Ga.  786; 
Hawes  v.  Hawes,  66  Ga.  142. 

Illinois. — Stack  v.  People,  80  111.  32; 
McLaughlin  v.  Walsh,  4  111.  185;  Clif- 
ford V.  Drake,  14  111.  App.  75;  Eliza- 
bethtown  v.  Lefier,  23  III,  90, 

Indiana. — Indianapolis,  etc.,  R.  Co. 
V.  Irish,  40  Ind.  277;  Grover,  etc.,  Sew- 
ing Mach.  Co.  V.  Newby,  58  Ind.  570; 
Miller  v.  State,  56  Ind.  187;  Ferguson 
V.  Hirsch,  54  Ind.  337;  Chamness  v. 
Chamness,  53  Ind.  301;  Adams  v. 
Cosby,  48  Ind.  153;  Lewis  v.  Lewis, 
30  Ind.  257;  Downs  v.  Downs,  17  Ind. 
95;  Keene  v.  Russell,  80  Ind.  163; 
Langohrv.  Smith,  81  Ind.  495;  Buscher 
V.  Scully,  107  Ind.  246;  Vanderkarr  v. 
State,  51  Ind.  91;  Gipe  v.  Cummins,  116 
Ind.  511;  Sullivan  County  v.  Arnett, 
116  Ind.  438. 

Iowa. — Paddleford  v.  Cook,  74  Iowa 
433;  Donnelly  v.  Burkett,  75  Iowa  613. 

Kentucky. — Todd  v.  Louisville,  etc, 
R.  Co.  (Ky.,  1S89),  II  S.  W.  Rep.  8. 

Maine. — Merrill  v,  Merrill,  67  Me. 
70. 

Massachusetts. — Bigelow  v.  Sprague, 
140  Mass.  425;  Crowley  v.  Appleton, 
148  Mass.  98;  Smethurst  v.  Barton 
Square  Ind.  Cong.  Church,  148  Mass. 
261;  Parmenter  v.  Coburn,  6  Gray 
(Mass.)  509;  Burke  v.  Savage,  13  Allen 
(Mass.) 408;  Safford  z/.Grout,  120  Mass. 
20;  Com.  V.  Sumner,  124  Mass.  321; 
Brown  v.  Leach,  107  Mass.  364;  Lawton 
z'.Chase.  108  Mass.  239;  Paul  v.  Bissett, 
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mast  Show. 


Proper  Offer — And  in  order  to  have  such  action  on  the  part  of  the 
trial  court  reviewed,  the  bill  must  show  that  the  evidence  was 
offered  at  a  proper  time  and  rejected  by  the  court :  *  and  further, 
that  the  rejected  evidence  was  material.* 


121  Mass.  170;  Britton  v.  Worcester 
County,  123  Mass.  309;  Wood  v,  Willis, 
no  Mass.  454;  Otisz'.  Hadley, 112  Mass. 
.  100;  Morville  v.  American  Tract  Soc. 
123  Mass.  129;  Warren  v.  Spencer 
Water  Co.,  143  Mass.  156. 

Mississippi. — Harris  v.  Newman.  5 
How.  (Miss.)  654. 

N'ebraska. — McMillan  v.  Malloy,  10 
Neb.  228;  Sieber  v.  Weiden,  17  Neb. 
5S2;  Yates  V.  Kinney,  25  Neb.  120. 

Nevada. — State    v.    Lewis,   20  Nev. 
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New  York. — Ogden  v.  Raymond,  5 
Bosw.  (N.  Y.)  16. 

Ohio. — Summons  v.  State,  5  Ohio 
St.  325. 

Oregon. — Tucker  v.  Constable,  16 
Oregon  407. 

Pennsylvania. — Edwards  v.  Tracy, 
62  Pa.  St.  379;  Gratz  v.  Gratz,  4  Rawle 
(Pa.)  411;  Stafford  v.  Stafford,  27  Pa. 
St.  144;  Wilson  V.  Horner,  59  Pa.  St. 
156;  Snowden  v.  Warder,  3  Rawle 
(Pa.)  104;  Williams  v.  Williams,  34  Pa. 
St.  312;  Lothrop  7/.  Wightman,  41  Pa. 
St.  297;  Wilvurt  V.  Sunbury,  28  Leg. 
Int.  (Pa.)  357;  Kiel  v.  Com.,  i  W.  N. 
C.  (Pa.)  347. 

Texas. — McAuley  v.  Harris,  71  Tex. 
631;  Beeks  v.  Odom,  70  Tex.  183; 
Cooksie  v.  State,  26  Tex.  App.  72; 
May  V.  State,  25  Tex.  App.  114. 

Vermont. — Ainsworth  v.  Hutchins, 
52  Vt.  554- 

Written  Evidence. — So  where  written 
evidence  is  excluded  the  bill  of  excep- 
tions should  set  out  the  instrument, 
with  the  grounds  on  which  it  was  ex- 
cluded, if  any.  Styles  v.  Gray,  10 
Tex.  504;  Morris  v.  Runnells,  12  Tex. 
177;  Frizzell  v.  Johnson,  30  Tex.  34; 
Watson  v.  Mathews,  36  Tex.  279. 

Deposition. — Where  a  motion  to  sup- 
press parts  of  a  deposition  is  overruled, 
.he  parts  suppressed  should  be  in- 
cluded in  the  bill.  Indianapolis,  etc., 
R.  Co.  v.  Anthony,  43  Ind.  183. 

1.  Texas. — Litton  v.  Thompson,  2 
Tex.  Unrep.  Cas.  580;  Anderson  v. 
Anderson,  23  Tex.  639. 

2.  Pennsylvania.  —  Phelin  v.  Ken- 
derdine,  20  Pa.  St.  354. 

Texas. — Rose  v.  San  Antonio,  etc., 
R.  Co.,  31  Tex.  49;  Harvey  v.  Hill,  7 
Tex.  595;  Styles  v.  Gray,  10  Tex.  507; 


King  v.  Gray,  17  Tex.  70;  Baily  v. 
Trammell,  27  Tex.  317;  Burleson  v. 
Hancock,  28  Tex.  84;  Jones  v.  Ca- 
vasos,  29  Tex.  432;  Brothers  v.  Mun- 
dell,  60  Tex.  242;  Beeman  v.  Jester,  62 
Tex.  433;  Harris  v.  Leavitt,  16  Tex. 
342;  Dunham  v.  Forbes,  25  Tex.  23; 
Milliken  v.  Smoot,  64  Tex.  172;  Red- 
den V.  Smith,  65  Tex.  28;  Griffin  v. 
Chadwick,  44  Tex.  406;  Moss  v.  Cam- 
eron, 66  Tex.  413;  Overstreet  v.  Man- 
ning, 67  Tex.  664;  Pridham  v.  Wed- 
dington,  74  Tex.  356;  Fox  v.  Brady,  i 
Tex.  Civ.  App.  592;  Counts  v.  State, 
19  Tex.  App.  450;  Davis  v.  State,  14 
Tex.  App.  654;  Jobe  v.  Ollre,  80  Tex. 
188. 

What  must  he  Brought  up. — The  ap- 
pellant must  bring  up  enough  in  the 
bill  of  exceptions  to  show  the  rele- 
vancy or  materiality  of  the  evidence 
rejected.  Jones  v.  Dyer,  20  Ala.  373; 
Dejarnette  v.  Com.,  75  Va.  868;  Lang- 
horne  v.  Com.,  76  Va.  1012. 

Record  Affecting  Title. — Where  the  in- 
strument excluded  is  a  record  affecting 
a  title,  it  should  be  set  out  at  full 
length  in  the  bill.  Lee  v.  Mound  Sta- 
tion, 118  111.  304. 

Mesne  Conveyance. — When  objections 
are  sustained  to  one  of  several  mesne 
conveyances  through  which  appellant 
sought  to  connect  himself  with  the 
sovereignty  of  the  soil,  it  is  the  better 
practice  to  set  forth  the  subsequent 
connecting  links  in  the  chain  of  title, 
or  to  give  in  the  bill  their  dates,  con- 
tents, etc.  Bowles  v.  Beal,  60  Tex. 
322. 

Rejection  of  Expert  Witness. — So  where 
a  witness  is  rejected  as  an  expert  be- 
cause not  qualified,  the  bill  should 
show  the  evidence  upon  which  the  de- 
cision rests.  Campbell  v.  Russell,  139 
Mass.  278;  Com.  v.  Sturtivant,  117 
Mass.  122;  Perkins  v.  Stickney,  132 
Mass.  217. 

Where  Shown  by  Pleadings. — The  bill 
is  sufficient  when  it  discloses  facts  suf- 
ficient to  show  that  the  court  excluded 
competent  testimony  where  its  mate- 
riality or  relevancy  appears  from  the 
pleadings.  Fox  v.  Sturm,  21  Tex.  406; 
Litton  V.  Thompson,  2  Tex.  Unrep. 
Cas.  57S. 

Cross-examination. — It  must  appear  in 
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must  Show. 


b.  Questions. — So  where  the  objection  to  a  question  asked  a 
witness  is  sustained,  the  substance  of  the  answer  expected  should 
be  incorporated  in  the  bill,*  which  must  also  show  the  character 
of  the  evidence  previously  put  in.* 

9.  Admission  of  Evidence  over  Objection. — Where  error  is  alleged 
in  the  action  of  the  trial  court  in  admitting  testimony  over  objec- 
tion, the  exceptant  should  incorporate  into  his  bill  of  exceptions 
the  evidence  so  admitted.^ 

Surrounding  Facts. — And  all  the  facts  an^d  circumstances  affecting 
the  legality  of  its  admission  must  be  stated."* 

Previous  Testimony. — Sufficient  of  the  testimony  previously  given 
to  show  that  the  evidence  questioned  could  not  be  admissible 
under  any  state  of  facts  should  be  included.* 


the  bill  of  exceptions  that  evidence 
given  on  cross-examination  related  to  a 
matter  material  to  the  issue  ;  otherwise 
the  appellate  court  will  not  reverse  for 
refusal  to  hear  evidence  to  contradict 
a  witness  whose  testimony  is  offered 
to  rebut  such  evidence.  Phelin  v. 
Kenderdine,  20  Pa.  St.  354. 

1.  Illinois. — Huftalin  t'.Misner,7oIll. 
55;  Miller  v.  Houcke,  2  111.  501;  Hays 
V.  Smith,  4  111.  427;  Russell  v.  White- 
side, 5  111.  7. 

Kentucky. — Tipper  v.  Com.,  i 
Mete.  (Ky.)  9;  Nichols  v.  Com.,  11 
Bush  (Ky.)  575;  Chrystal  v.  Com.,  9 
Bush  (Ky.)  670. 

Maine. — Grant  v.  Libby,  71  Me.  427; 
Noyes  z/.  Oilman,  71  Me.  394. 

Massachusetts. — Bonino  z'.Caledonio, 
144  Mass.  299;  Cecconi  v.  Rodden,  147 
Mass.  164;  Crowley  v.  Appleton,  148 
Mass.  98;  GilfiUan  v.  Mawhinney,  149 
Mass.  264. 

Missouri. — State  v.  Leland,  82  Mo. 
260. 

Texas. — King  v.  Gray,  17  Tex.  62; 
Mathews  v.  State,  44  Tex.  376;  Haney 
V.  Crane,  65  Tex.  98;  Tucker  v.  Smith, 
68  Tex.  478;  Beeks  v.  Odom,  70  Tex. 
186;  McAuley  v.  Harris,  71  Tex.  639; 
Gulf,  etc.,  R.  Co.  V.  Locker,  78  Tex. 
279;  Cheek  v.  Herndon,  82  Tex.  151; 
McKay  v.  Overton,  65  Tex.  82;  Martin- 
Brown  Co.  V.  Waniscott,  66  Tex.  131; 
Still  V.  Focke,  66  Tex.  715;  Interna- 
tional, etc.,  R.  Co.  V.  Leak,  64  Tex. 
656. 

Virginia. — Stoneman  v.  Com.,  25 
Gratt.  (Va.)887. 

2.  Sire  z/.  Ellithorpe  Air  Brake  Co., 
137  U.  S.  579. 

Where  Question  should  be  Shown. — So 
the  bill  should  show  the  question 
asked   where   it    is   claimed   that  the 


answer   is  not   responsive.     Missouri 
Pac.  R.  Co.  V.  Jarrard,  65  Tex.  560. 

Seasons  of  Trial  Judge. — And  where 
leading  questions  are  allowed  over 
objection,  the  reasons  of  the  judge 
therefor  should  appear  by  the  bill. 
Davis  V.  State,  43  Tex.  189. 

3.  Alabama. — Burns  v.  State,  49  Ala. 
370. 

New  Jersey. — State  v.  Wheeler,  44 
N.  J.  L.  88. 

Pennsylvania. — Snowden  v.  War- 
der, 3  Rawle  (Pa.)  loi;  Howard  v. 
Murphy,  23  Pa.  St.  173;  Stafford  v. 
Stafford,  27  Pa.  St.  144;  Graff  v.  Bar- 
rett. 29  Pa.  St.  477;  Sipes  v.  Mann,  39 
Pa.  St.  414;  Aiken  v.  Stewart,  63  Pa. 
St.  30;  Sorg  V.  First  German,  etc., 
Cong.,  63  Pa.  St.  156. 

Record. — So  the  admission  of  a  rec- 
ord in  evidence  should,  where  alleged 
as  error,  be  shown  by  the  bill.  Bone  v. 
McGinley,  7  How.  (Miss.)  671. 

4.  Indiana. — Mitchell  v.  Dibble,  14 
Ind.  526. 

5.  Massachusetts. — Parmenter  v.  Co- 
burn,  6  Gray  (Mass.)  509;  Fuller  v. 
Ruby,  10  Gray  (Mass.)  285;  Currier  v. 
Silloway,  i  Allen  (Mass.)  19;  Burg- 
hardt  v.  Van  Deusen,4  Allen  (Mass.) 
374;  Kingman  v.  Tirrell,  11  Allen 
(Mass.)  97;  Howe  v.  Ray,  113  Mass. 
88;  Hopkins  v.  Alley,  120  Mass.  223; 
Com.  V.  Collins,  16  Gray  (Mass.)  29; 
Merritt  v.  Morse,  108  Mass.  270; 
Hackett  v.  King,  8  Allen  (Mass.) 
144;  Earlev.  Earle,  11  Allen  (Mass.)  i; 
Witcherz/.  McLaughlin,  115  Mass.  167; 
Ghenn  v.  Provincetown,  105  Mass.  313; 
Jones  V.  Smith,  121  Mass.  15;  Higgins 
V.  Andrews,  121  Mass.  293;  Com.  v. 
Sargent,  129  Mass.  115;  Com.  v. 
Wunsch,  129  Mass.  477;  Chapin  v. 
Haley,  133  Mass.  127;  Potter  v.  Bald- 
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10.  Incorporation  of  Documentary  Evidence  by  Reference — a.  At 
Common  Law. — Under  common-law  practice  documents  properly 
a  part  of  the  bill  of  exceptions  were  required  to  be  written  out 
therein  at  full  length;*  annexation  as  exhibits,  or  a  reference 
thereto  elsewhere  in  the  record,  was  insuflficient.* 

b.  Under  Modern  Practice.  —  Under  modern  practice, 
however,  it  is  generally  sufficient  to  identify  the  document  by  a 
proper  reference  in  the  bill  of  exceptions,  marking  the  place  where 
it  should  be  incorporated  by  the  words,  "  [Clerk,  here  insert]."  ' 


win,  133  Mass.  427;  Com.  v.  Keating, 
133  Mass.  572;  Penn  Mut.  L.  Ins.  Co. 
V.  Crane,  134  Mass.  56;  O'Reilly  v. 
Duffy,  105  Mass.  243;  Com.  v.  Jen- 
nings, 107  Mass.  488;  Woodard  v. 
Eastman,  118  Mass.  403;  Jones  v. 
Smith,  121  Mass.  15;  Morris  v.  Far- 
rington,  133  Mass.  466;  Cowdrey  v. 
Woburn,  136  Mass.  409;  Com.  v.  Sal- 
mon, 136  Mass.  431;  Liverpool  Wharf 
V.  Prescott,  4  Allen  (Mass.)  22;  John- 
son V.  Parsons,  140  Mass.  173;  Wilson 
V.  Lawrence,  139  Mass.  318;  Moody  v. 
Sabin,  9  Cush.  (Mass.)  505;  Packer  v. 
Lockman,  115  Mass.  72;  Sweetser  v. 
Bates,  117  Mass.  466. 

Specific  Item. — Where  the  admissi- 
bility of  a  specific  item  of  evidence  is 
alleged  as  error,  and  it  is  stated  in  the 
bill  that  the  evidence  with  that  offered 
tends  to  prove  the  issue,  no  further 
evidence  need  be  set  out  to  raise  that 
question.     Nason  v.  Letz,  73  111.  372. 

Immateriality. — Where  evidence  is 
admitted  over  objections  the  remain- 
ing evidence  in  the  cause  should  be 
embodied,  so  that  the  immateriality  of 
the  admitted  evidence  may  be  clearly 
seen.  Otherwise  it  will  be  presumed 
correctly  admitted.  Olive  v.  Lewis, 
45  Miss.  203. 

1.  Huff  V.  Gilbert,  4  Blackf.  (Ind.) 
19;  V>o&v.  Makepeace,  8  Blackf.  (Ind.) 
575;  Irwin  V.  Smith,  72  Ind.  482. 

Leaving  a  blank  in  the  bill,  with  the 
words  "  here  insert,"  accompanied  by 
a  reference  to  the  written  document, 
was  not  sufficient.  Vincennes  Uni- 
versity V.  Embree,  7  Blackf.  (Ind.)  461. 

Only  Papers  on  File. — Documentary 
evidence  to  be  made  part  of  the  bill  of 
exceptions  must  be  in  court  or  on  file. 
The  judge  has  no  authority  to  order 
the  inclusion  otherwise,  merely  on  the 
affidavit  of  a  party  or  his  counsel  that 
the  same  papers  were  offered  in  evi- 
dence.    Emerson  v.  Clark,  3  111.  489. 

2.  Indiana. — Huffz/.  Gilbert, 4  Blackf. 
(Ind.)   19;  Spears  v.  Clark,  6   Blackf. 


(Ind.)  167;  Livingood  v.  Livingood,  6 
Blackf.  (Ind.)  268;  Vincennes  Uni- 
versity f.  Embree,  7  Blackf.  (Ind.)46i; 
Doe  V.  Makepeace,  8  Blackf.  (Ind.)  575; 
Mills  V.  Simmonds,  10  Ind.  464;  Irwin 
V.  Smith,  72  Ind.  482;  Stratton  v.  Ken- 
nard,  74  Ind.  304;  Banks  v.  Brooks, 
4  Blackf.  (Ind.)  485. 

Maine. — Wyman  v.  Wood,  25  Me. 
438;  Webster  v.  Folsom,  58  Me.  230. 

3.  Alabama. — Quigley  v.  Campbell, 
12  Ala.  58;  Pearce  v.  Clements,  73 
Ala.  256;  Decatur  Branch  Bank  v. 
Moseley,  19  Ala.  222;  Stodder  v.  Grant, 
28  Ala.  416;  Bradley  v.  Andress,  30 
Ala.  80;  Farmer  v.  Wilson,  34  Ala. 
75. 

Arkansas. — Stirman  v.  Cravens,  29 
Ark.  548;  Taylor  v.  Spears,  8  Ark. 
429;  Keith  f.  Herschberg  Optical  Co., 
48  Ark.  138. 

California. — Fish  v.  Benson,  71  Cal. 
428;  Nash  V.  Harris,  57  Cal.  242;  Walsh 
V.  Hutchings,  60  Cal.  228;  Piper  v. 
Centinela  Land  Co.,  56  Cal.  173;  John- 
son V.  Muir,  43  Cal.  542. 

Indiana. — Shimer  v.  Butler  Uni- 
versity, 87  Ind.  218;  State  v.  Peru, 
etc.,  R.  Co.,  44  Ind.  350;  Greens- 
burgh,  etc..  Turnpike   Co.  v.  Sidener, 

40  Ind.  424;  Haddon  v.  Haddon,  42 
Ind.  378;  Aurora  F.  Ins.  Co.  v.  John- 
son, 46  Ind.  315;  Cosgrove  v.  Cosby, 
86  Ind.  51;  Stratton  v.  Kennard,  74 
Ind.  302;  Sanders  v.  Farrell,  83  Ind. 
28;  Endsley  v.  State,  76  Ind.  467; 
Goodwine  v.  Crane,  41  Ind.  335;  Irwin 
V.  Smith,  72  Ind.  488;  Kesler  v.  Myers, 

41  Ind.  543;  Sidener  v.  Davis,  69  Ind. 
336;  Burdick  v.  Hunt,  43  Ind.  381; 
Harman  v.  State,  22  Ind.  331;  Clay  v. 
Clark,  76  Ind.  161;  Cincinnati,  etc.,  R. 
Co.  V.  Butler,  103  Ind.  31. 

Iowa. — Humphry  ty.  Burge,  i  Greene 
(Iowa)  224;  Reed  v.  Hubbard,  i  Greene 
(Iowa)  153;  Johnston  v.  McPherran, 
81  Iowa  230;  Joy  V.  Bitzer,  77  Iowa 
73;  Hampton  v.  Moorhead,  62  Iowa 
91;  State   V.   Jones,    11   Iowa   11;  Mc- 
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Oral  Matters. — But  this  practice  does  not  extend  to  oral  matters 
or  oral  evidence,  which  must  invariably  be  incorporated  in  the 
bill  itself.* 

c.  Skeleton  Bill. — Such  a  bill  is  termed  a  skeleton  bill,*  and  is 
framed  by  omitting  documentary  evidence,depositions,instructions, 
written  motions,  etc.,  and  instructing  the  clerk  to  insert  them  in 
making  up  the  transcript  of  the  record.'  The  documents  so  re- 
ferred to  become,  for  purpose  of  review  on  appeal,  a  part  of  the 
bill  of  exceptions.* 


Carthy  v.  Watrous,  69  Iowa  260;  Lyons 
V.  Thompson,  16  Iowa  62;  Manson  v. 
Ware,  63  Iowa  345;  Miller  v.  Chicago, 
etc.,  R.  Co.,  70  Iowa  302. 

Kentucky.  —  Walrath  v.  Viley,  i 
Bush  (Ky.)  266. 

Mississippi.  —  Wright  v.  Alabama 
Bank,  6  Smed.  &  M.  (Miss.)  251; 
Rankin  v.  Holloway,  3  Smed.  &  M. 
(Miss.)  620. 

Missouri. — Pitkin  v.  Shacklett,  106 
Mo.  574;  Williams  v.  Webb  (Mo., 
1895),  29  S.  W.  Rep.  998. 

Ohio. — Kerr  v.  Burns,  12  Cine.  L. 
Bull.  (Ohio)  68. 

Oregon. — Morrison  v.  Crawford,  7 
Oregon  472;  Oregonian  R.  Co.  v. 
Wright,  10  Oregon  162. 

"  Where  the  paper  to  constitute  a 
part  of  the  bill  is  not  incorporated  into 
the  body  it  must  be  annexed  to  it,  or 
so  marked  by  letters,  numbers,  or 
other  means  of  identification  men- 
tioned in  the  bill  as  to  leave  no  doubt, 
when  found  in  the  record,  that  it  is  the 
one  referred  to."  Leftwich  v.  Lecanu, 
4  Wall.  _(U.  S.)  187. 

Direction  of  Clerk  to  Insert. — As  ju- 
dicial records  can  only  be  made  by 
order  of  the  court,  and  not  by  order  of 
counsel  or  voluntary  action  of  the 
clerk,  U.  S.  v.  Gamble,  10  Mo.  459; 
Christy  v.  Myers,  21  Mo.  112;  Blount 
V.  Zink,  55  Mo.  455;  Jefferson  City  v. 
Opel,  67  Mo.  394;  Ober  z/.  Indianapolis, 
etc.,  R.  Co.,  13  Mo.  App.  84;  the 
clerk  is  not  authorized  to  copy 
into  the  bill  any  instrument  not  called 
for  by  the  express  language  of  the 
bill  of  exceptions,  Roberts  v.  Bart- 
lett,  26  Mo.  App.  611;  Morrison  v. 
Lehew,  17  Mo.  App.  635;  Swift  v. 
Brumfield,  76  Ind.  472;  Kesler  v. 
Myers,  41  Ind.  543;  Carver  v.  Carver, 
44  Ind.  265;  Aurora  F.  Ins.  Co.  v. 
Johnson,  46  Ind.  315;  Lowery  v. 
Carver,  104  Ind.  447;  Columbus,  etc., 
R.  Co.  V.  Griffin,  45  Ind.  369;  Hopkins 
V.    Greensburgh,  etc.,  Turnpike   Co.. 


46  Ind.    189;    Huddleston    v.    Ingels, 

47  Ind.  498. 

Exhibits. — And  in  Baltimore,  etc.,  R. 
Co.  V.  Barnum,  79  Ind.  261,  it  was  said 
that  unless  a  bill  of  exceptions  contains 
the  directions  "here  insert,"  the  clerk 
is  not  authorized  by  the  court  to  copy 
into  the  transcript  exhibits  annexed  by 
him  to  the  bill  of  exceptions  after  the 
signature  of  the  judge. 

Reporter's  Manuscripts. — Consequent- 
ly, where  no  place  is  indicated  by  the 
appropriate  words  for  the  insertion  of 
the  longhand  manuscript  of  the  re- 
porter, the  clerk  has  no  authority  to 
insert  it.  Lowery  v.  Carver,  104  Ind. 
447. 

Insufficient  Reference. — Where  a  stat- 
ute requires  that  the  place  of  the  in- 
sertion of  the  documentary  evidence 
should  be  noted  in  the  bill  of  excep- 
tions by  the  words  "here  insert,"  a 
bill  of  exceptions,  merely  stating  that  a 
certain  "  mortgage  (Ex.  A)  was  read 
in  evidence,"  was  insufficient  to  make 
the  mortgage  part  of  the  bill,  although 
it  was  copied  in  the  record.  Sanders 
V.  Farrell,  83  Ind.  28. 

A  statement  in  the  bill  that  "  the  de- 
fendant then  gave  in  evidence  the 
facts  set  forth  in  tlie  second  paragraph 
of  his  answer  herein  (which  paragraph 
has  been  heretofore  set  out  in  said 
answer),  this  was  all  the  evidence 
given  in  the  case" — held,  not  suffi- 
cient, as  the  evidence  itself  must  be 
included.  Adkins  v.  Hudson,  11  Ind. 
372. 

1.  Stratton  v.  Kennard,  74  Ind.  304; 
Stewart  v.  Rankin,  39  Ind.  161;  Cluck 
V.  State,  40  Ind.  263. 

2.  Pitkin  v.  Shacklett,  106  Mo.  574. 

3.  Pitkin  v.  Shacklett,  106  Mo.  574; 
Crawford  v.  Spencer,  92  Mo.  498. 

4.  Missouri.  —  Pitkin  v.  Shack- 
lett, 106  Mo.  574;  State  v.  Van 
Zant,  71  Mo.  541;  Crawford  v. 
Spencer,  92  Mo.  498;  State  v.  Wear, 
loi     Mo.     414;     Tipton    v.     Renner, 
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d.  Identification  Required. — Thedocuments  so  incorporated 

must  be  so  clearly  referred  to  and  marked  in  the  record  as  to  be  iden- 
tified beyond  reasonable  doubt.*     As  to  what  constitutes  a  suffi- 


105  Mo.  i;  Myers  v.  Myers,  98  Mo. 
262;  Roberts  v.  Bartlett,  26  Mo.  App. 
611;  McNeil  V.  Home  Ins.  Co.,  30 Mo. 
App.  307;  Morrison  v.  Lehew,  17  Mo. 
App.  633. 

Indiana. — Henry  v.  Thomas,  118 
Ind.  23;  Kesler  v.  Myers,  41  Ind.  543; 
Colee  V.  State,  75  Ind.  511;  McFadden 
V.  Wilson,  96  Ind.  253;  Stewart  v. 
Rankin,  39  Ind.  161;  Smith  v.  Lisher, 
23  Ind.  500;  Endsley  v.  State,  76  Ind. 
467;  Sanders  v.  Farrell,  S3  Ind.  28; 
Sidener  v.  Davis,  69  Ind.  336. 

Example. — So  where  a  skeleton  bill 
of  exceptions  recited  that  there  were 
offered  in  evidence  "  a  tax  deed  which 
was  in  words  and  figuring  following 
[here  clerk  copy  tax  deed],  and  also 
the  following  tax  receipts,  which  are 
in  words  and  figures  following  [here 
clerk  copy  tax  receipts],"  and  in  pre- 
paring the  record  the  clerk  copied 
into  the  places  indicated  a  tax  deed 
and  tax  receipts  which  corresponded 
to  descriptions  of  a  tax  deed  and  re- 
ceipts contained  in  a  reply — held,  suffi- 
ciently identified  to  become  part  of 
the  bill.  Pitkin  v.  Shacklett,  106  Mo. 
572. 

Iowa, — In  Iowa  a  skeleton  bill  of  ex- 
ceptions may  be  made  by  framing  a 
formal  bill,  leaving  blanks  for  docu- 
ments and  the  reporter's  notes  of  evi- 
dence, and  directing  their  insertions. 
Where  the  original  notes  are  made 
part  of  the  record  by  a  bill  of  excep- 
tions, the  record  is  in  substance  com- 
plete so  far  as  the  evidence  embraced 
therein  is  concerned.  If  a  transcript 
or  extension  of  the  notes  is  required 
to  make  out  the  abstract,  it  is  not  re- 
quired to  complete  the  record,  and  the 
appellee  may  even  set  out  the  evi- 
dence in  the  abstract  from  his  own 
notes  or  memory,  and  it  will  be  suffi- 
cient unless  the  appellee  objects,  when 
a  reference  may  be  made  to  the  bill. 
Hampton  v.  Moorhead,  62  Iowa  95. 

1.  Alabama. — Looney  z*. Bush,  Minor 
(Ala.)  413;  Tuskaloosa  County  v. 
Logan,  50  Ala.  503;  Decatur  Branch 
Bankt*.  Moseley,  19  Ala.  222;  Bradley 
V.  Andress,  30  Ala.  80;  Sirawbridge  v. 
State,  48  Ala.  310;  Stodder  v.  Grant, 
28  Ala.  416;  Quigley  v.  Campbell,  12 
Ala.  58;  Pearce  v.  Clements,  73  Ala. 
257- 


Arkansas.  —  Keith  v.  Herschberg 
Optical  Co.,  48  Ark.  138;  Sprott  v. 
New  Orleans  Ins.  Assoc,  53  Ark. 
215;  Lesser  v.  Banks,  46  Ark.  482; 
Carroll  v.  Bowler,  40  Ark.  168; 
St.  Louis,  etc.,  R.  Co.  v.  Godby, 
45  Ark.  485;  Johnson  v.  Terry,  35  Ark. 
220;  Stirman  v.  Cravens,  29  Ark.  548; 
Sexton  V.  Brock,  15  Ark.  346;  Dillard 
V.  Parker,  25  Ark.  503;  Woolfolk  v. 
Wright,  28  Ark.  i. 

California. — Canfield  v.  Thompson, 
49  Cal.  210. 

Illinois. — Hatch  v.  Potter,  7  111. 
725- 

Iowa. — Harmon  v.  Chandler,  3  Iowa 
150;  Claggett  V.  Gray,  i  Iowa  19; 
Mays  V.  Deaver,  i  Iowa  221;  Sands  v. 
Wood,  I  Iowa  263;  McCrarey  v.  Cran- 
dall,  I  Iowa  117;  State  v.  Bryan,  4 
Iowa  349;  Reed  v.  Hubbard,  i  Greene 
(Iowa)  153;  Smith  v.  Taylor,  11  Iowa 
214;  Hill  V.  Holloway,  52  Iowa  678; 
Wells  V.  Burlington,  etc.,  R.  Co.,  56 
Iowa  520;  Baltzell  v.  Noster,  i  Iowa 
591;  Humphry  v.  Burge,  i  Greene 
(Iowa)  223;  Freher  v.  Geeseka,  5 
Iowa  472;  Pierce  v.  Locke,  11  Iowa 
454;  Moffit  V.  Rogers,  15  Iowa  453; 
Van  Orman  v.  Spafford,  16  Iowa  186; 
Burlington  Gas  Light  Co.  v.  Green, 
21  Iowa  337;  Bell  v.  Rowland,  g  Iowa 
282;  Lyons  v.  Thompson,  16  Iowa 
62. 

Kansas. — Atchison,  etc.,  R.  Co.  v. 
Wagner,  19  Kan.  335. 

Michigan. — Wagar  z/.  Peak,  22  Mich. 
368. 

Mississippi. —  Preston  v.  State,  25 
Miss.  383;  Berry  v.  Hale,  i  How. 
(Miss.)  315;  Carmichael  v.  Browder, 
4  How.  (Miss.)  431;  Pickett  v.  Doe,  5 
Smed.  &  M.  (Miss.)  470;  Wadlington 
V.  Gary,  7  Smed.  &  M.  (Miss.)  522; 
Wright  V.  Alabama  Bank,  6  Smed.  & 
M.  (Miss.)  251;  Maulding  v.  Rigby, 
4  How.  (Miss.)  222;  Oliver  v.  State,  5 
How.  (Miss.)  14;  Rankin  v.  Holloway, 
3  Smed.  &  M.  (Miss.)  614. 

Missouri. — Morrison  v.  Lehew,  17 
Mo.  App.  633;  Ober  v.  Indianapolis, 
etc.,  R.  Co.,  13  Mo.  App.  81;  Myers  v. 
Myers,  98  Mo.  271. 

Ohio. — Hicks  v.  Person,  19  Ohio 
446;  Wells  V.  Martin,  i  Ohio  St.  388; 
Busby  V.  Finn,  i  Ohio  St.  409;  Young 
V.    State,  23    Ohio   St.    578;    Dunn    v. 
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cient  identification  the  cases  are  not  entirely  harmonious.     Ordi- 
narily, the  bill  in  referring  to  the  document  must  propose  to  in- 


state,   23    Ohio    St.    167;    Tanner   v. 
Brown,  2  Amer.  L.  Rec.  (Ohio)  614. 

Wiscotisin.  —  Oliver  v.  Town,  24 
Wis.   514;  Sexton  v.  Willard,  27  Wis. 

465. 

United  States. — Leftwich  v.  Lecanu, 
4  Wall.  (U.  S.)  187. 

Must  he  Ohvious  on  Inspection. —  The 
means  of  identification  must  be  obvi- 
ous to  all  upon  inspection.  A  memo- 
randum known  only  to  the  clerk  is  in- 
sufficient. Atchison,  etc.,  R.  Co.  v, 
Wagner,  19  Kan.  340;  King  v.  Martin, 
67  Ala.  177. 

In  the  instructive  case  of  Atchison, 
etc.,  R.  Co.  V.  Wagner,  19  Kan.  335, 
it  is  said:  "  It  [the  record]  must  show 
upon  its  face  all  that  it  is;  it  must  be 
its  own  evidence  of  all  that  it  con- 
tains. No  part  of  its  contents  may 
rest  upon  the  discretion  of  the  clerk, 
the  recollection  of  the  judge,  or  the 
testimony  of  counsel.  But  to  insure 
this  certainty  is  it  essential  that  every- 
thing be  written  out  in  full,  every 
document  and  writing  copied  into  the 
bill  before  signature  ?  Such  appears  to 
be  the  import  of  some  of  the  author- 
ities cited;  but  that  seems  to  us  un- 
necessary stringency,  and  to  impose 
needless  clerical  labor.  Where  a  dep- 
osition or  other  writing  is  to  be  made 
a  part  of  a  bill,  it  can  be  referred  to 
with  such  marks  of  identification  as  to 
exclude  all  doubt.  *  *  *  But  these 
things  must  exist  to  exclude  all  doubt: 
1st.  The  bill  in  referring  to  such  ex- 
trinsic document  must  purport  to  in- 
corporate it  into  and  make  it  a  part  of 
the  bill.  A  mere  reference  to  the 
document,  although  such  as  to  identify 
it  beyond  doubt,  or  a  statement  that 
it  was  in  evidence,  is  not  sufficient, 
for  such  reference  and  statement  do 
not  make  it  certain  that  judge  or 
counsel  intended  that  it  should  be 
copied  into  and  made  a  part  of  the  bill. 
2d.  The  document  itself  must  be  in 
existence,  written  out,  and  complete 
at  the  time  of  the  signature  of  the 
bill;  otherwise  the  door  is  open  for 
dispute  as  to  its  language,  and  the  bill 
may  not  in  fact  be  allowed  by  the 
judge  within  the  statutory  time.  A 
reference  to  the  testimony  of  some  wit- 
ness, to  be  thereafter  written  out 
by  him,  and  as  written  out  to  be  in- 
serted,  is   improper;    and   such   testi- 
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mony, though  written  out  and  inserted, 
must  be  disregarded,  for  that  in  effect 
places  in  the  bill  the  witness's  state- 
ments of  the  testimony,  and  not  the 
judge's.  So  also  if  a  document  has 
been  totally  or  partially  destroyed, 
it  must  be  restored  before  the  signa- 
ture, and  the  paper  as  restored  clearly 
identified.  Andagain:  Supposeapaper 
in  a  foreign  language  is  received  in 
evidence  and  translated  to  the  jury  by 
some  witness  on  the  stand.  It  will 
not  do  to  refer  to  that  paper  in  the 
original,  leaving  the  translation  to  be 
thereafter  written  out  by  any  one,  not 
even  the  witness  who  translated  it  to 
the  jury;  but  the  translation  must 
be  written  out  and  properly  referred 
to,  so  that  the  judge  may  approve  it  as 
the  one  given  on  the  trial.  The  same 
principle  renders  it  proper  that  short- 
hand notes  be  written  out  before  the 
signature;  for  the  notes  of  the  stenog- 
rapher are  not  a  record;  they  are  not 
conclusive  as  to  what  in  fact  was  the 
testimony;  they  are  not  good  against 
the  certificate  of  the  judge,  and  are  no 
substitute  for  it." 

So  in  Leftwich  v.  Lecanu,  4  WalL 
(U.  S.)  187,  it  was  said  :  "  If  a  paper 
which  is  to  constitute  a  part  of  a 
bill  of  exceptions  is  not  incorporated 
into  the  body  of  the  bill  it  must  be  an- 
nexed to  it,  or  so  marked  by  letter, 
number,  or  other  means  of  identifica- 
tion mentioned  in  the  bill  as  to  leave 
no  doubt,  when  found  in  the  record, 
that  it  is  the  one  referred  to  in  the 
bill." 

In  Hicks  v.  Person,  19  Ohio  446, 
it  was  said:  "It  will  not  do,  as  is 
sometimes  attempted  to  be  done,  to 
refer  to  the  records  of  courts,  or 
records  of  deeds,  and  attempt  to  make 
them  parts  of  bills  of  exceptions.  It 
will  not  do  to  refer  to  depositions  on 
file,  by  the  names  of  the  defendants,  or 
by  artificial  marks  upon  the  depo- 
sitions themselves,  without  something 
beyond  this.  They  must  be  attached  to 
or  made  part  of  the  bill  of  exceptions, 
so  that  when  a  record  of  the  case 
shall  be  made,  they  can  be  introduced 
into  that  record  as  constituting  a  part 
of  the  case."  Approved,  Wells  v.  Mar- 
tin, I  Ohio  St.  389. 

So  in  Harmon  v.  Chandler,  3  Iowa 
152,  it  was  said,  "  To  refer  to  a  mo- 
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corporate  it  and  make  it  part  of  the  bill ;  a  mere  reference  has 
been  said  not  to  be  sufficient.  Specific  instances  of  what  the  courts 
have  held  to  be  sufficient  identification  are  given  in  the  notes.* 


tion  or  instruction  as  '  marked  A'  and 
'[here  insert  it]'  is  not  sufficiently 
certain  for  the  ends  of  justice." 

Evidence. — Thus  the  evidence  to  be 
incorporated  by  reference  should  be 
so  identified  by  the  trial  judge  that  a 
mistake  in  reference  thereto  by  the 
clerk  can  be  readily  corrected.  Tootle 
V.  Phoenix  Ins.  Co.,  62  Iowa  362;  Hill 
V.  Holloway,  52  Iowa  678;  Wilson  v. 
Tenant,  61  Iowa  194;  Lockard  v. 
Chicago,  etc.,  R.  Co.,  66  Iowa  250; 
Williams  v.  Williams,  69  Iowa  715; 
Parks  V.  Council  Bluffs  Ins.  Co.,  70 
Iowa  655. 

Presumption. — When  a  paper  offered 
in  evidence  is  referred  to  in  a  bill  of 
exceptions  by  a  particular  name  or 
description,  the  legal  presumption  is 
that  the  whole  paper  is  intended  to  be 
presented  to  the  court  of  law,  and  not 
so  much  of  it  only  as  may  best  con- 
form with  the  description  of  it.  Moore 
V.  Bond,  18  Me.  142. 

Instructions. — Where  a  skeleton  bill 
recites  that  the  court  gave  certain  in- 
structions on  its  own  motion,  and  di- 
rects the  clerk  to  insert  them,  and 
certain  instructions  are  inserted,  it 
will  be  presumed  that  the  clerk  did 
his  duty  and  inserted  all  the  instruc- 
tions so  given.  King  v.  Barber,  61 
Iowa    674. 

Waiver.  —  Documentary  evidence 
made  part  of  the  bill  of  exceptions  or 
reserved  case  by  reference  is  neces- 
sarily regarded  as  waived  when  not 
sent  up  with  the  printed  case.  Lob- 
dell  V.  Marshall,  58  N.  H.  342;  Tabor 
-v.  Judd,  62  N.  H.  288. 

Intermediate  Appellate  Court.  —  But 
where  no  objection  is  made  in  an 
intermediate  appellate  court  to  the 
documents  as  referred  to,  none  can  be 
made  on  further  appeal  in  a  higher 
tribunal.  Cooch  v.  Irwin,  7  Ohio  St. 
22. 

Georgia. — In  Georgia  it  is  held  that 
where  a  brief  of  the  evidence  was  ap- 
proved and  filed  with  the  motion  for  a 
new  trial,  and  was  sent  up  to  the  Su- 
preme Court  as  a  part  of  the  record 
duly  certified  and  referred  to  in  the  bill 
of  exceptions,  this  was  sufficient  with- 
out attaching  it  thereto.  Searcy  v. 
Tillman,  75  Ga.  504.  The  reference 
is  essential   to  validate  it.     Ruffin  v. 
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Paris,  75  Ga.  653;  Myers  v.  Way,  63 
Ga.  145;  Smith  v.  Bryan,  64  Ga.  366; 
McArthur  z/.  De  Vaughn,  67  Ga.  647. 
Unless  the  parties  agree  that  it  may 
be  considered.  Baker  v.  Nicholls,  71 
Ga.  866;  McMillan  v.  Davis,  71  Ga. 
866. 

Since  the  Act  of  September  28, 
1881  (Pam.  p.  53),  where  the  bill  of  ex- 
ceptions fails  to  refer  to  the  record 
containing  the  evidence,  it  may  be 
amended  by  adding  the  necessary 
reference.  Kelly  v.  McGehee,  67  Ga. 
364- 

And  it  was  held,  under  the  Act  of 
November,  1889,  providing  for  bring- 
ing cases  to  the  Supreme  Court, 
where  the  bill  of  exceptions,  based  on 
the  refusal  of  the  court  to  grant  a  new 
trial,  specifies  as  part  of  the  record 
material  to  an  understanding  of  the 
errors  complained  of  "  a  statement  of 
the  oral  evidence  "  of  certain  named 
witnesses,  this  specification  will  be 
construed  as  referring  to  the  evidence 
of  these  witnesses  as  contained  in  a 
regular  brief  of  evidence,  although  the 
brief  be  not  expressly  mentioned,  the 
judge's  certificate  to  the  bill  of  excep- 
tions being  in  the  prescribed  form. 
Brittain  v.  Griggs,  88  Ga.  232. 

Withdrawal. — Where  documentary 
evidence  attached  to  the  bill  is  not  so 
identified,  the  appellate  court  will  not 
allow  the  exceptant  to  withdraw  it 
to  secure  identification.  Hawes  v. 
Hawes,  66  Ga.   142. 

1.  Sufficient  Identification. — In  Arkan- 
sas a  bill  of  exceptions  containing  the 
request  "(clerk  will  here  copy  plain- 
tiff's instructions  as  asked,  leaving 
off  the  amendments  of  the  court)," 
and  the  transcript  on  appeal  con- 
taining a  prayer  for  charge  as  pre- 
sented by  plaintiff,  indorsed  "  Instruc- 
tions for  plaintiff,"  divided  into  para- 
graphs and  amended  as  recited  in  the 
bill  of  exceptions,  were  held  suffi- 
ciently identified.  Sprott  v.  New  Or- 
leans Ins.  Assoc,  53  Ark.  215. 

Instructions  numbered  and  indorsed 
"Instructions  for  plaintiff,"  and  left  in 
custody  of  the  clerk,  are  sufficiently 
identified  by  a  direction  in  a  skeleton 
bill  of  exceptions  for  the  clerk  to  copy 
"  plaintiff's  instruction."  Sprott  v. 
New  Orleans  Ins.  Assoc,  53  Ark.  215- 
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e.  The  Record. — The  documents  referred  to  in  the  bill  of  ex- 
ceptions must  be  actually  incorporated  in  the  record  proper  by 
the  clerk  at  full  length.  Merely  attaching  them  as  exhibits  to 
the  bill  is  not  usually  sufficient ;  *  nor  is  it  sufficient  for  the 
clerk  to  incorporate  a  summary  only ;  *  he  should  copy  the 
documents  so  directed  to  be  included  in  the  record  in  their 
proper  order.^     In  Indiana  the  rule  does  not  apply  to  documen- 

plaintiff  filed  his  certain  motion,  with 
affidavits  attached,"  it  was  held  insuf- 


So  where  a  bill  of  exceptions  stated 
that  the  plaintiff  read  in  evidence 
to  the  'jury  certain  depositions,  nam- 
ing each  one,  "  which  depositions 
are  here  now  among  the  papers  of 
this  cause,  marked  '  filed  March  22d, 
1852;  G.  R.  Royal,  clerk;  exhibit  A,' 
And  are  ordered  to  remain  on  file 
herein,  and  to  form  and  constitute 
a  part  thereof  as  fully  in  every  re- 
spect as  if  herein  literally  copied," 
and  then  followed  a  package  of  depo- 
sitions corresponding  in  every  re- 
spect with  such  reference,  except  that 
it  nowhere  appeared  to  be  marked 
"  exhibit  A," — held,  sufficiently  iden- 
tified. Sexton  z/.  Brock,  15  Ark..  348. 
And  where  the  skeleton  bill  of  excep- 
tions referred  to  the  reporter's  short- 
hand notes  and  directed  their  inser- 
tion, it  was  held  a  suflScient  reference, 
as  the  clerk  was  unmistakably  directed 
as  to  what  he  should  include.  Glenn 
7'.  Gleason,  61  Iowa  28;  McCarthy  v. 
Watrous,  69  Iowa  260;  Hampton  v. 
Moorhead,  62  Iowa  91;  Gardner 
■V.  Burlington,  etc.,  R.  Co.,  68 
Iowa  588;  Hunter  v.  Burlington, 
etc.,  R.  Co.,  76  Iowa  490;  Wilson  v. 
First  Presbyterian  Church,  60  Iowa 
112;  Manson  v.  Ware,  63  Iowa  345. 
But  not  unless  a  transcription  thereof 
was  made  which  the  appellate  court 
can  understand.  Warbasse  v.  Card, 
74  Iowa  306. 

Where  the  shorthand  notes  are 
properly  a  part  of  the  record  by  stat- 
ute, upon  proper  filing  with  the  clerk, 
they  need  not  be  again  attached  to  the 
bill  where  identified  and  referred  to 
therein.     Waller    v.   Waller,  76    Iowa 

513- 

Where  a  pleading  or  written  instru- 
ment is  a  part  of  the  record  by  force  of 
the  statute,  and  has  been  once  copied 
into  the  transcript  and  is  referred  to 
in  the  bill  of  exceptions,  the  clerk  need 
not  again  set  it  out  in  full,  but 
may  refer  to  the  page  and  line  of  the 
transcript  where  it  may  be  found. 
White  County  v.  Karp,  90  Ind.  236. 

Insufficient  Identification. — Where  the 
bill    merely   stated   that    "thereupon 


ficient  to  identify.  Moffit  v.  Rogers, 
15  Iowa  454;  Wooster  v.  Chicago,  etc., 
R.  Co.,  74  Iowa  593. 

Where  the  clerk  of  the  trial  court 
leaves  blank  spaces  in  the  bill  of  ex- 
ceptions, and  refers  to  the  judgment, 
deed,  or  other  document  properly  in- 
sertable  therein  only  by  a  description 
of  parties,  such  papers  cannot  be  re- 
garded, without  further  identification 
or  reference,  as  parts  of  the  bill, 
although  they  are  apparently  copied 
into  the  record  proper.  Pearce  v. 
Clements,  73  Ala.  258. 

Mere  Direction. — And  a  mere  direc- 
tion in  a  skeleton  bill  to  the  clerk  to 
insert  "plaintiff's  evidence"  and 
"defendant's  evidence"  was  held 
wholly  insufficient.  Tootle  z/.  Phoenix 
Ins.  Co.,  62  Iowa  362. 

Depositions. — So  where  the  bill  re- 
cited that  the  oral  testimony  set  forth 
with  the  depositions  marked  as  ex- 
hibits was  all  the  evidence  offered,  and 
the  depositions  attached  were  in  no 
manner,  either  by  the  certificate  of  the 
clerk  or  the  judge,  or  by  any  exhibit 
marks,  identified  as  the  depositions 
read  in  evidence  on  said  trial — 
held,  insufficient  to  identify  them. 
Pierce  v.  Locke,  11  Iowa 454;  Mumma 
V.  McKee,  10  Iowa  107. 

1.  Dillard  v.  Parker,  25  Ark.  503; 
Moffit  V.  Rogers,  15  Iowa  453:  Frace  v. 
Omaha  First  Nat.  Bank,  3  Wyoming 
187. 

A  Mere  Description  of  documentary 
evidence  in  the  transcript  is  insuflS- 
cient.     Dillard  v.  Parker,  25  Ark.  503. 

2.  Dillard  v.  Parker,  25  Ark.  503. 
In  Burdick  v.  Hunt,  43  Ind.  381,  it 

was  held  that  parties  cannot  by  agree- 
ment in  writing  authorize  the  clerk,  in 
making  up  a  transcript  for  the  Su- 
preme Court,  to  annex  to  the  record 
documents  used  in  the  evidence  with- 
out copying  them  into  the  record  and 
having  them  authenticated  as  olher 
evidence. 

3.  Miles  V.  Buchanan,  36  Ind.  490; 
Harman  v.  State,  22  Ind.  331. 
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tary  matters  or  written  evidence  not  properly  included  in  the 
record  proper  without  such  reference.* 

/.  Stenographic  Bill— (i)  Generally. — Where  official  court 
stenographers  are  appointed  bylaw  to  take  down  the  proceedings 
on  the  trial,  the  bill  of  exceptions  is  still  indispensable  to  bring 
their  reports  up,  although  the  statute  expressly  declares  that  they 
shall  be  "  the  best  authority  in  any  matter  of  dispute."  * 

(2)  Incorporatio7i  of  Reporter  s  Notes. — Where  the  judge  orders 
the  stenographic  notes  of  the  court  reporter  to  be  filed,'  or  em- 
bodies them  in  longhand  in  the  bill,  he  adopts  them  as  his  own,"* 
and  where  properly  attested  they  become  a  bill  of  exceptions.* 


1.  Colee  V.  State,  75  Ind.  513;  Black 
V.  Daggy,  13  Ind.  383;  Miles  v.  Bu- 
chanan, 36  Ind.  490;  Stewart  v.  Ran- 
kin, 39  Ind.  161;  Smith  v.  Lisher,  23 
Ind.  500;  Douglass  v.  State,  72  Ind. 
385;  Kesler  v.  Myers,  41  Ind.  543; 
Blizzard  v.  Riley,  83  Ind.  302;  Aurora 
F.  Ins.  Co.  V.  Johnson,  46  Ind.  315; 
Crumley  v.  Hickman,  92  Ind.  3S9; 
Carver  v.  Carver,  44  Ind.  265;  Kimball 
V.  Loomis,  62  Ind.  201;  White  County 
V.  Karp,  90  Ind.  236;  Ohio,  etc.,  R. 
Co.  V.  McDaneld,  5  Ind.  App.  108. 

Papers  not  Part  of  Becord. — An  in- 
strument which  is  no  part  of  the  rec- 
ord, unless  made  so  by  a  bill  of  excep- 
tions, must  be  found  in  the  bill  itself, 
or  else  it  will  not  be  regarded  by  the 
Supreme  Court.  White  County  v. 
Karp,  90  Ind.  236;  Kesler  v.  Myers,  41 
Ind.  543;  Baker  v.  Arctic  Ditchers,  54 
Ind.  310. 

In  some  cases,  however,  it  is  held 
that  papers  attached  to  the  bill  of  ex- 
ceptions as  exhibits  will  be  deemed  a 
part  thereof,  where  sufficiently  re- 
ferred to  and  identified.  Rosenthal  v. 
Wehe,  58  Wis.  623;  Leftwitch  v.  Le- 
canu,  4  Wall.  (U.  S.)  187;  Harman  v. 
Stange,  62  Ga.  167;  Carey  v.  Giles, 
10   Ga.   i;    Fielder  v.  Collier,   13    Ga. 
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Authentication. — They  must  be  au- 
thenticated by  the  signature  of  the 
trial  judge.  Hightower  v.  Flanders, 
69  Ga.  772;  Hodges  v.  Roberts,  79  Ga. 
212;  Carrie  v.  Cummings,  26  Ga.  690. 
Otherwise  they  will  not  be  considered. 
Williams  v.  Daly,  33  111.  454;  Harris 
V.  Brain,  33  111.  App.  510;  Hursen  v. 
Lehman,  35  111.  App.  489;  Chicago, 
etc.,  R.  Co.  V.  Harper,  128  111.  384; 
Decatur  Branch  Bank  v.  Moseley,  19 
Ala.  222;  Harrell  v.  Seal,  121  Ind. 
193;  Kesler  v.  Myers,  41  Ind.  543; 
Stratton  v.  Kennard,  74  Ind.  302; 
Stewart  v.  Rankin,  39  Ind.  161;  Ir- 
win V.    Smith,   72   Ind.  482;    Shugart 


V.  Miles,  125  Ind.  445;  Brehm  v.  State, 
90  Ind.  140;  Marshall  v.  State,  107  Ind. 
175;  Cincinnati,  etc.,  R.  Co.  v.  Clif- 
ford, 113  Ind.  460;  Baltimore,  etc.,  R. 
Co.  V.  Barnum,  79  Ind.  261;  Sidener  v. 
Davis,  69  Ind.  336;  Burdick  v.  Hunt, 
43  Ind.  381;  State  v.  Hemrick,  62  Iowa 
414. 

As  where  separate  sheets  of  docu- 
mentary evidence  referred  to  in  the 
body  of  the  bill  as  exhibits  a,  b,  c,. 
etc.,  are  attached  after  the  judge's 
signature,  but  unauthenticated — held,. 
no  part  of  the  bill.  Williams  v.  Daly, 
33  111.  App.  454. 

Addenda. —  Where  the  court  signs 
the  bill  of  exceptions  as  follows: 
"  The  court  signs  the  foregoing  bill  of 
exceptions,  with  the  following  adden- 
da," all  matters  in  the  addenda  which 
are  proper  for  insertion  in  a  bill  of  ex- 
ceptions will  be  deemed  a  part  there- 
of. Louisville,  etc.,  R.  Co.  v.  Barker, 
96  Ala.  435. 

2.  Connell  v.  O'Neil,  154  Pa.  St.  587; 
Rosenthal  v.  Ehrlicher,  154  Pa.  St. 
396;  Com.  V.  Arnold,  161  Pa.  St.  320; 
State  V.  Larkin,  11  Nev.  315;  Ray- 
mond V.  Thexton,  7  Mont.  299;  Sher- 
man V.  Higgins,  7  Mont.  479;  Fant  v. 
Tandy,  7  Mont.  443. 

Certificate  Alone  Invalid. — The  long- 
hand transcript,  or  such  part  thereof 
as  is  necessary,  must  be  actually  em- 
braced in  a  properly  prepared  bill.  A 
mere  certificate  of  the  judge  to  the  re- 
porter's notes  sent  up  outside  the  bill 
is  insufficient.  Semmus  v.  Walters, 
55  Wis.  682. 

3.  Connell  v.  O'Neil,  154  Pa.  St.  587. 

4.  Stagg  V.  Compton,  81  Ind.  171; 
McCormick  Harvesting  Mach.  Co.  v. 
Gray,  114  Ind.  340;  Davis  v.  Liberty 
Gravel  Road  Co.,  84  Ind.  36;  Dennis 
V.  State,  103  Ind.  142;  Indiana,  etc., 
R.  Co.  V.  Quick,  109  Ind.  295. 

5.  Connell  v.  O'Neil,  154  Pa.  St.  587.. 
Delegation. — The  judge  cannot  dele- 
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Certification.— The  certificate  of  the  stenographer  to  the  accuracy 
of  the  long-hand  manuscript  is  not  enough.*  The  trial  judge 
must  indicate  his  approval  of  its  correctness  by  authentication 
under  his  own  hand.* 


gate  this  power  of  authentication  to 
the  stenographer;  nor  is  a  statute  so 
transferring  it  constitutional.  Connell 
V.  O'Neil,.  154  Pa.  St.  587. 

Iowa. — In  Iowa  it  is  held  that  the 
provision  of  the  code  (§  3777)  provid- 
ing that  the  original  notes  of  any  tes- 
timony taken  in  any  cause  shall,  when 
filed  in  the  office  of  the  clerk,  become 
part  of  the  record  and  admissible  as 
evidence  in  any  case  where  material, 
does  not  dispense  with  a  bill  of  excep- 
tions. McCarthy  v.  Watrous,  69  Iowa 
263;  McAnnultyz/.  Seick,  59  Iowa  586; 
Lowe  V.  Lowe,  40  Iowa  220;  State  v. 
Hessian,  58  Iowa  68. 

A  mere  reference  thereto  in  the  bill 
is  not  sufficient  to  make  the  short- 
hand notes  or  longhand  transcription 
of  them  a  part  of  the  record  unless 
they  are  filed.  Lowe  v.  Lowe,  40  Iowa 
220. 

They  must  also  be  duly  certified  by 
the  reporter  himself  or  by  the  clerk  in 
whose  oflSce  they  are  deposited.  The 
judge's  certificate  is  not  enough. 
Richards  v.  Lounesbury,  65  Iowa  587; 
Harrison  v.  Snair,  76  Iowa  558;  Lowe 
V.  Lowe,  40  Iowa  220;  Arts  v.  Culbert- 
son,  73  Iowa  14;  McCarthy  ?/.  Watrous, 
69  Iowa  260;  Merrill  v.  Bowe,  69  Iowa 
^54;  Wadsworth  v.  Indianapolis  First 
Nat.  Bank,  73  Iowa  425;  Gibbsz'.  Buck- 
ingham, 48  Iowa  98. 

Where  the  notes  of  evidence  are 
incorporated  in  the  bill  by  reference, 
they  should  be  filed  before  the  clerk 
is  required  to  prepare  a  transcript 
■on  appeal.  Hammond  v.  Wolf,  78 
Iowa  229;  Norbasse  v.  Card,  74  Iowa 
309.  Otherwise  they  must  be  filed  and 
certified  within  six  months  from  the 
rendition  of  the  judgment.  Hammond 
■V.  Wolf,  78  Iowa  229;  Richards  v. 
Lounesbury,  65  Iowa  587;  Merrill  v. 
Bowe,  69  Iowa  654;  Kavalier  v.  Ma- 
chula,  77  Iowa  121.  Compare  Wads- 
worth  V.  Indianapolis  First  Nat.  Bank, 
73  Iowa  425. 

1.  Indiana. — McCormick  Harvesting 
Machine  Co.  v.  Gray,  114  Ind.  340. 
Compare  Butler  University  v.  Scoon- 
Dver,  114  Ind.  384;  L'Hommedieu  v. 
Cincinnati,  etc.,  R.  Co.,  120  Ind.  435; 
State  V.   Bercaw,  132  Ind.  260;  Clark 


V.  State,  125  Ind.  i;  Fiscus  v.  Turner, 
125  Ind.  47. 

Iowa. — Ferris  v.  Anderson,  72  Iowa 
420. 

Pennsylvania. — Com.  v.  Arnold,  161 
Pa.  St.  320;  Connell  v.  O'Neil,  154  Pa. 
St.  587. 

In  Connell  v.  O'Neil,  154  Pa.  St. 
586,  it  was  said  as  to  the  stenographer: 
"  He  can  neither  note  an  exception 
without  the  judge's  direction,  nor  does 
his  filing  of  his  notes  make  them  part 
of  the  record.  That  can  only  be  done 
by  the  order  of  the  judge  for  that  pur- 


pose. 


The   exception   must  be 


taken  by  the  party,  must  be  allowed 
by  the  judge,  must  be  noted  by  the 
stenographer  at  his  direction,  and 
must  appear  on  the  bill,  just  as  it  did 
under  the  previous  practice." 

It  is  not  a  ground  of  objection  to  the 
bill  that  the  stenographer  was  not 
regularly  appointed  by  the  judge. 
Etter  V.  O'Neil,  83  Iowa  655. 

Or  that  the  reporter  was  not  sworn. 
Williams  v.  Pendleton,  etc..  Turnpike 
Co.,  76  Ind.  87;  Lord  v.  Bishop,  loi 
Ind.  334. 

Inclasiveness. — And  of  course  the 
stenographer  has  no  authority  except 
by  statute  to  certify  to  its  inclusive- 
ness.  The  judge  alone  can  authenti- 
cate the  longhand  manuscript  as  con- 
taining all  the  evidence.  Lyon  v. 
Davis,  III  Ind.  384;  Marshall  v. 
State,  107  Ind.  173 ;  Wagoner  v.  Wilson, 
108  Ind.  210;  Stout  V.  Stout,  77  Ind. 
537;  Com.  V.  Arnold,  161  Pa.  St.  320, 
iyi  effect  overruling  Chase  v.  Vander- 
grift,  88  Pa.  St.  217  ;  Connell  v. 
O'Neil,  154  Pa.  St.  587;  Rosenthal  v. 
Ehrlicher,  154  Pa.  St.  396. 

2.  Indiana.  —  Weir  Plow  Co.  v. 
Walmsley,  no  Ind. 242;  Fahlor  z/.State, 
io8Ind.  387;  Lowery  v.  Carver,  104  Ind. 
447;  Marshall  v.  State,  107  Ind.  173; 
Wagoner  v.  Wilson,  108  Ind.  210;  Gal- 
vin  V.  State,  56  Ind.  51;  Woollen  v. 
Wishmier,  70  Ind.  108;  Brehm  v. 
State,  90  Ind.  142;  Irwin  v.  Smith,  72 
Ind.  482;  Williams  v.  Pendleton,  etc., 
Turnpike  Co.,  76  Ind.  89;  Stout  v. 
Stout,  77  Ind.  537;  Davis  v.  Liberty, 
etc.,  Gravel  Road  Co.,  84  Ind.  36;  Hill 
V.  Hagaman,  84  Ind.  287. 
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must  Show. 


The  Longhand  Manuscript. — Where  the  entire  evidence  in  its 
original  form  is  essential  to  a  review  of  the  questions  raised,  the 
formal  beginning  and  ending  of  a  bill  of  exceptions  may  be 
tacked  on  to  the  reporter's  longhand  transcript  of  his  steno- 
graphic notes,  and  the  whole  attested  as  a  bill.*      Otherwise  this 


Iowa. — Everling  v.  Holcotnb,  74 
Iowa  722. 

Mississippi. — Saucier  v.  Amari,  63 
Miss.  279. 

In  Com.  V.  Arnold,  161  Pa.  St.  320, 
it  was  said:  "  We  are  not  disposed  to 
stand  on  mere  forms.  That  the  record 
is  true  and  the  judge  so  declares,  is 
the  substance,  the  form  is  not  very 
material.  He  may  do  so  declare  by 
formal  bills  with  his  seal,  or  he  may 
adopt  the  notes  of  the  stenographer  as 
verity,  and  so  declare  by  his  certifi- 
cate at  the  end  of  the  stenographic 
report,  certifying  to  its  correctness  as 
a  whole.  If  he  chooses  to  multiply 
his  certificates  by  affixing  one  with  his 
seal  appended  to  every  exception  to  the 
admission  or  rejection  of  evidence,  that 
certainly  will  not  affect  the  verity  of  the 
record.  But  the  distinct  assent  of  the 
judicial  mind  Xo  the  truth  of  that  part 
of  the  record  made  up  by  the  stenog- 
rapher must  appear  of  record,  by  the 
certificate  of  the  judge  under  his  own 
hand.  He  may  make  as  many  certifi- 
cates as  he  pleases,  but  he  must  make 
at  least  one  which  discloses  his  belief 
that  the  stenographic  notes  are  verity, 
and  that  he  so  declares." 

When  Incorporated. — The  reporter's 
longhand  manuscripts  must  therefore 
be  incorporated  in  the  bill  before  its  sig- 
nature by  the  judge.  Stevenst*.  Stevens, 
127  Ind.  560;  Walter  v.  Uhl,  3  Ind.  App. 
219;  Pennsylvania  Co.  v.  Brush,  130 
Ind.  347;  Fiscus  v.  Turner,  125  Ind. 
46;  Doyal  V.  Landes,  119  Ind.  479; 
Butler  'v.  Roberts,  118  Ind.  481;  Dick 
V.  Mullins,  128  Ind.  365;  Morningstar 
V.  Musser,  129  Ind.  470;  Harrell  v. 
Seal,  121  Ind.  193;  Patterson  z/.Church- 
man,  122  Ind.  389;  Kesler  v.  Myers, 
41  Ind.  543;  Irwin  v.  Smith,  72  Ind. 
482:  Stewart  v.  Rankin,  39  Ind.  161; 
Colt  V.  McConnell,  116  Ind.  249;  Stone 
V.  Brown,  116  Ind.  78;  Clark  v.  State, 
125  Ind.  i;  Lowery  v.  Carver,  104  Ind. 
447;  Flint  V.  Burnell,  116  Ind.  481; 
Ohio,  etc.,  R.  Co.  v.  Voight,  122  Ind. 
28S;  Weir  Plow  Co.  v.  Walmsley,  no 
Ind.  243:  Brehm  v.  State,  90  Ind.  140; 
Fahlor  v.  State,  108  Ind.  387;  Butler 
V.  Roberts,   118  Ind.  481;  Marshall  v. 


State,  107  Ind.  173;  Woollen  v.  Wish- 
meir,  70  Ind.  108. 

By  Master. — Where  a  master  is  to 
report  the  evidence  to  the  court,  it  must 
be  embodied  in  the  bill  before  the  sig- 
nature of  the  trial  judge  or  master  is 
attached.  New  Albany  v.  Iron  Sub- 
structure Co.  (Ind.,  1895),  40  N. 
E.  Rep.  45;  King  v.  Marsh,  37  Ind. 
389;  Stanton  v.  State,  82  Ind.  463;  Lee 
V.  State,  88  Ind.  256;  McNaught  v. 
McAllister,  93  Ind.  114. 

In  Indiana  the  stenographer's  long- 
hand report  of  the  evidence  is  not  a 
"written  instrument"  nor  'docu- 
mentary evidence "  within  the  intent 
of  Rev.  Stat.  Ind.  1881,  §  626,  author- 
izing such  instrument  or  document 
to  be  made  part  of  the  bill  of  excep- 
tions by  reference,  and  where  not 
embodied  in  the  bill  before  signature 
by  the  trial  judge  itis  not  before  the  ap- 
pellate court.  A  mere  reference  in  the 
bill  ("  here  insert  "),  with  the  longhand 
report  identified  and  attached,  is  in- 
sufficient. Patterson  v.  Churchman, 
122  Ind.  379;  New  Albany  v.  Iron 
Substructure  Co.  (Ind.,  1895),  40 
N.  E.  Rep.  45;  Ohio,  etc.,  R.  Co.  v. 
Voight,  122  Ind.  288;  Wagoner  i'.  Wil- 
son, 108  Ind.  210;  Barnes  v.  Turner, 
129  Ind.  no;  Pennsylvania  Co.  v. 
Brush,  130  Ind.  347;  McCoy  v.  Able, 
131  Ind.  417;  Pittsburgh,  etc.,  R.  Co. 
V.  Redding  (Ind.,  1895),  39  N.  E.  Rep. 
921. 

By  Whom  Taken. — It  makes  no  dif- 
ference who  takes  down  the  evidence 
if  it  is  included  in  the  bill  of  exceptions 
before  signature.  Benson  v.  Christian, 
129  Ind.  536. 

1.  Wagoner  v.  Wilson,  108  Ind.  215. 

"  Where  a  bill  of  exceptions  upon  a 
ruling  denying  a  new  trial  is  taken 
for  the  purpose  of  getting  the  stenog- 
rapher's report  of  the  evidence,  with 
its  incidents,  into  the  record,  the 
original  bill  maybe  certified  up  to  this 
court  as  part  of  the  record.  All  there 
is  of  such  a  bill,  besides  the  report  of 
the  evidence,  is  composed  of  formal 
parts  and  brief  recitals,  so  that  little 
would  be  left  to  be  copied  if  the  report 
of  the  evidence  were  taken  out.     Con- 
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form  is  improper.* 

g.  Narration  OF  THE  Evidence. — Theevidence  maybe  narrated 
in  substance,  a  recital  by  question  and  answer  not  being  required,* 


fusion  is  avoided  by  sending  up  the 
bill  without  detaching  the  evidence, 
and  only  a  very  little  matter  outside  of 
the  report  of  the  evidence  comes  up 
in  its  original  condition.  It  is  much 
more  consistent  with  principle,  and 
much  safer,  to  require  the  entire  origi- 
nal bill  to  be  certified  than  it  is  to 
devolve  upon  the  clerk  the  duty  of 
determining  what  shall  be  left  in  and 
what  taken  out.  The  rule  we  here 
declare  enables  parties  to  get  the  long- 
hand manuscripts  into  the  record 
without  incurring  the  useless  expense 
of  having  it  copied,  prevents  confu- 
sion in  the  record,  and  gives  fair  and 
reasonable  effect  to  the  statute  con- 
cerning official  shorthand  reporters. 
But  the  rule  we  declare  does  not  have 
and  cannot  be  made  to  have  any  appli- 
cation to  any  other  bills  of  exceptions 
except  such  as  are  prepared  for  the 
purpose  of  bringing  into  the  record  the 
longhand  manuscript  of  the  official 
reporter  and  its  necessary  incidents. 
All  other  bills  of  exceptions  must  be 
copied  by  the  clerk.  Nor  can  the  rule 
apply  to  a  bill  of  exceptions  wherein 
other  matters  than  the  longhand  re- 
port and  matters  legitimately  con- 
nected therewith  are  sought  to  be 
brought  into  the  record.  In  order  to 
come  within  the  rule  stated  the  bill  of 
exceptions  must  be  confined  to  the 
single  office  of  exhibiting  the  report  of 
the  evidence  and  the  matters  directly 
and  properly  pertaining  thereto."  Mc- 
Coy V.  Able,  131  Ind.  417.  To  the 
same  effect  Wagoner  v.  Wilson,  108 
Ind.  215:  Hull  V.  Louth,  109  Ind.  315. 

1.  People  V.  Judge,  32  Mich.  259; 
Rice  V.  Rice,  50  Mich.  448;  Singer 
Mfg.  Co.  V.  Lancaster,  75  Ga.  280. 

Proper  Form. — The  evidence  in  the 
longhand  manuscript  should  be  sifted 
out.  What  is  unimportant  should 
be  eliminated,  and  the  remainder 
stated  in  the  record  in  narrative  form. 
Singer  Mfg.  Co.  v.  Lancaster,  75  Ga. 
280.  Otherwise  the  appellant,  if  suc- 
cessful, will  not  be  allowed  costs. 
Rice  V.  Rice.  50  Mich.  448. 

Filing. — In  Hull  v.  Louth,  109  Ind. 
337,  it  is  held  that  if  the  longhand 
manuscript  of  the  evidence  is  filed  with 
and  as  a  part  of  the  bill  of  exceptions, 
that  is  sufficient;  and  when  so  filed  it 


may  be  taken  from  the  bill  of  excep- 
tions, and  be  made  a  part  of  the  rec- 
ord on  appeal  to  this  court  without 
being  copied,  citing  Williams  v.  Pen- 
dleton, etc..  Turnpike  Co.,  76  Ind.  87; 
Lee  V.  State,  88  Ind.  256;  Marshall  v. 
State,  107  Ind.  173;  Galvin  v.  State, 
56  Ind.  51;  Lowery  v.  Carver,  104  Ind. 
447;  Dennis  v.  State,  103  Ind.  142; 
Brehm  v.  State,  go  Ind.  140. 

Effect. — Where  a  stenographer's  re- 
port of  the  evidence  is  made  a  part  of 
the  bill  of  exceptions,  it  controls  facts 
alleged  in  the  formal  part  of  the  bill 
contradictory  to  its  statements.  Har- 
mon V.  Harmon,  63  Me.  437. 

Missouri. — Under  the  practice  of 
Missouri  the  attachment  together  of 
the  stenographer's  longhand  testi- 
mony, with  letters,  exhibits,  and  the 
like, followed  by  a  skeleton  bill  stating, 
"  Plaintiff  was  then  sworn  as  a  wit- 
ness and  testified  as  follows:  [here 
insert  testimony  of  Samuel  W.  Craw- 
ford], "  and  with  the  various  witnesses' 
depositions  and  motions  also  attached 
together,  and  followed  by  the  signa- 
ture of  the  judge,  was  held  sufficient. 
Crawford  v.  Spencer,  92  Mo.  498. 

2.  Grisell  v.  Noel  Bros.  Flour-Feed 
Co.  (Ind.  App.,  1894),  36  N.  E.  Rep. 
453;  Harvey  v.  Van  de  Mark,  71  111. 
117;  Chicago,  etc.,  R.  Co.  v.  Rockford, 
etc.,  R.  Co.,  72  111.  34:  Welch  v. 
Palmer,  85  Mich.  310;  Cole  v.  Circuit 
Judge,  77  Mich.  619. 

"The  bill  may  recite  the  evidence 
in  extenso,  or  it  may  narrate  in  a  con- 
densed form  the  facts  proved  or  which 
the  testimony  tended  to  prove,  which 
are  required  to  clearly  comprehend  the 
points  ruled  on  by  the  court  and  the 
instructions  given  to  the  jury."  For- 
syth V.  Matthews,  14  Pa.  St.  103. 

Secapitulation. — But  a  mere  reca- 
pitulation of  conflicting  evidence  is  not 
sufficient  to  operate  either  as  a  state- 
ment of  facts  or  a  finding  of  facts  by 
the  courts.  Moller  7/.  U.  S.,  57  Fed. 
Rep.  494;  British  Queen  Min.  Co.  v. 
Baker  Silver  Min.  Co.,  139  U.  S.  222; 
Raimond  v.  Terrebonne  Parish,  132 
U.  S.  192. 

Proper  Form. — The  most  proper  form 
is  first  to  set  forth  the  evidence  of- 
fered, then  the  court's  opinion  in 
favor    of    its     admission,   and    after- 
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except  where  that  form  is  necessary  to  show  the  error  excepted  to.* 
11.  The  Charge— «.  Instructions  Given. — The  bill  of  excep- 
tions, where  error  is  predicated  upon  the  charge  to  the  jury,  must 
show  the  instructions  excepted  to  in  the  court  below,  or  such 
exceptions  will  not  be  considered  by  the  appellate  court.* 

Facts. — And  the  evidence  must  be  embodied  in  the  bill  where  it  is 
sought  to  show  that  the  charge  was  erroneous  because  not  rele- 
vant thereto,'  or  where  it  is  contended  that  the  charge  was  in- 


wards to  aver  that  the  evidence  was 
given.  Allen  v.  Rostain,  ii  S.  &  R. 
(Pa.)  374. 

1.  Pennsylvania  Co.  v.  Nations,  in 
Ind.  203. 

2.  California.  —  Freeborn  v.  Nor- 
cross,  49  Cal.  313. 

Indiana. — McKinsey  v.  McKee,  log 
Ind.  209;  Helms  v.  Wayne  Agricul- 
tural Co.,  73  Ind.  325. 

And  this  is  so  although  the  instruc- 
tions may  be  improperly  embodied  in 
the  record.  Goldsburg  v.  May,  i  Litt. 
(Ky.)254. 

Missouri. — Montgomery  v.  Harker, 
81  Mo.  63;  Cadmus  v.  St.  Louis,  etc.. 
Bridge  Co.,  15  Mo.  App.  86;  Davis  v. 
Hilton,  17  Mo.  App.  319;  Hoyt  v. 
Quinn,  20  Mo.  App.  72;  Greenabaum 
V.  Millsaps,  77  Mo.  474;  Johnson  v. 
Greenleaf,  73  Mo.  671;  State  v.  She- 
hane,  25  Mo.  565. 

Nevada. — State  v.  Rover,  11  Nev. 
343;  State  v.  Forsha,  8  Nev.  137;  State 
V.  Burns,  8  Nev.  251. 

Wisconsin. — Collins  v.  Breen,  75 
Wis.  606. 

Where  All  should  he  Shown.— The  bill 
of  exceptions  should  show  all  the 
instructions  on  a  given  subject,  where 
a  part  is  alleged  to  be  incorrect.  Ore- 
gon R.,  etc.,  Co.  V.  Galliher,  2  Wash. 
Ter.  70. 

Where  TJnnecessary. — Unless,  as  in 
Texas,  the  charge  is  reviewable  on 
appeal  without  an  exception  or  in- 
corporation in  a  bill  of  exceptions. 
Missouri  Pac.  R.  Co.  v.  Rabb,  3  Tex. 
App.  Civ.  Cas.,  §  39.  See  article  Ap- 
peals, Record  on  Afpeal,Vo\.  II.,  p.  258. 

Modification  of  Charge. — Where  the 
modification  of  an  instruction  is  ex- 
cepted to,  it  must  appear  from  the 
record  that  the  instruction  was  modi- 
fied, and  how.  Burns  v.  People,  126 
111.  285. 

How  Much  Emhodied. — But  only  so 
much  of  the  charge  as  is  excepted  to 
should  be  embodied  in  the  bill.  Phoe- 
nix L.  Ins.  Co.  V.  Raddin,  120  U.  S.  183; 
Evans  v.  Eaton,  7  Wheat.  (U.  S.)  356; 


Carver  I*.  Jackson,  4  Pet.  (U.  S.)  i;  Ex 
p.  Crane,  5  Pet.  (U.  S.)  190;  Magniac  v. 
Thompson,  7  Pet.  (U.  S.)  348;  Gregg 
V.  Sayre,  8  Pet.  (U.  S.)  244;  Stimpson  v. 
Westchester  R.  Co. ,  3  How.  (U.S.)  553; 
Zeller  v.  Eckert,  4  How.  (U.  S.)  289; 
U.  S.  V.  Rindskopf,  105  U.  S.  418; 
Lincoln  v.  Clafiin,  7  Wall.  (U.  S.)  132; 
Burt  V.  Merchants'  Ins.  Co.,  115 
Mass.  I. 

But  the  mere  insertion  by  the  trial 
court  of  its  general  charge  in  full,  to 
which  no  exception  was  taken,  al- 
though unnecessary,  cannot  injure  the 
appellant,  and  does  not  affect  the 
validity  of  the  bill.  Hollingsworth  v. 
Chapman,  54  Ala.  7;  Grace  v.  McKis- 
sack,  49  Ala.  163. 

Answering  Appellant's  Propositions 
Seriatim. — When  the  court  answers 
seriatitn  the  legal  propositions  sub- 
mitted by  counsel,  and  then  separately 
gives  what  is  sometimes  called  a 
general  charge,  and  counsel  takes  an 
exception  to  the  answers  and  not  to 
the  general  charge,  the  bill  of  excep- 
tions brings  up  only  so  much  of  the 
general  charge  as  is  referred  to  in 
the  ansvvers.  Wissler  v.  Hershey,  23 
Pa.  St.  336. 

Instance  of  Charge  Sufficiently  Shown. — 
A  bill  of  exceptions  reciting  that  coun- 
sel of  the  party  taking  the  exceptions 
was  stopped  in  his  argument  by  the 
court,  and  informed  by  the  court  that 
it  would  charge  the  jury  for  the  plain- 
tiff, and  the  defendant  took  an  excep- 
tion— held,  that  the  bill  showed  that 
the  charge  was  given  to  the  jury,  and 
given  7nere  motu.  Baker  v.  Russell,  41 
Ala.  279. 

By  Statute. — A  statute  allowing  in- 
structions to  be  brought  into  the 
record  by  order  of  the  judge  upon  filing 
and  signing,  does  not  apply  where  they 
are  properly  made  part  of  the  bill  of 
exceptions.  Plank  v.  Jackson,  128 
Ind.  424. 

3.  Law  V.  Merrills,  6  Wend.  (N.  Y.) 
268;  U.  S.  V.  Morgan,  11  How.  (U.  S.) 
159;  Zeller  v.  Eckert,  4  How.  (U.  S.) 
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correct  upon  the  facts.* 

b.  Instructions  Refused. — Instructions  requested  by  the 
appellant  and  rejected  by  the  trial  judge  must  be  brought  up  by 
the  bill  in  order  to  have  them  considered.* 

Evidence. — And  the  evidence  upon  which  the  requested  instruc- 
tions were  based  must  likewise  be  brought  up  to  show  their  per- 
tinency.^ 

VIII.  Settlement  of  the  Bill — 1.  By  Whom  Prepared. — The 
exceptant  or  his  attorney  must  reduce  the  exceptions  and  matters 
connected  therewith  to  writing  in  the  proper  form  of  a  bill  of 
exceptions.'*      The   trial   judge   is   not   required   to   prepare  or 

Muirhead,  8  Smed, 


297;  Muirhead  v. 
■&  M.  (Miss.)  211. 

"Tending  to  Prove." — Where  legal 
questions  uncomplicated  with  any 
questions  of  fact  are  presented,  the  bill 
of  exceptions  should  only  state  that 
the  evidence  tended  to  prove  the  facts 
upon  which  the  instructions  supposed 
to  be  erroneous  were  given  or  refused. 
Pennsylvania  Co.  v.  Swann,  37  111. 
App.  85;  Schmidt  v.  Chicago,  etc.,  R. 
Co.,  83  111.  405;  Leavitte  v.  Randolph 
•County,  85  111.  507. 

General  Charge  on  Evidence  not  Con- 
flicting.— So  where  a  general  charge  is 
given  upon  evidence  not  conflicting 
as  to  its  effect,  all  the  evidence  must 
be  set  out  in  order  to  sustain  an 
exception  to  the  charge  reviewed. 
Owens  V.  Callaway,  42  Ala.  301;  Doe 
7/.  Godwin,  30  Ala.  242;  Fleming  v. 
Ussery,  30  Ala.  282;  Gaines  z/.  Harvin, 
19  Ala.  491;  Barnes  v.  Mobley,  21  Ala. 
232;  Griffin  v.  Bland,  43  Ala.  542.  Or 
it  must  be  shown  that  there  was  con- 
flicting evidence.  Tracey,  etc.,  Co. 
V.  Warren,  45  Ala.  408;  Gaines  v.  Har- 
vin, 19  Ala.  491. 

Where  Unnecessary.  —  But  where 
instructions,  as  they  stand,  contain  an 
error  in  a  statement  of  the  law,  no 
evidence  need  be  brought  up  to  au- 
thorize reversal.  Peden  v.  Moore, 
I  Stew.  &  P.  (Ala.)  71;  Tharp  7/.  State, 
15  Ala.  749;  Rowland  v.  Ladiga,  9 
Port.  (Ala.)  488. 

1.  Tracey,  etc.,  Co.  v.  Warren,  45 
Ala.  408;  Brewer  v.  Strong,  10  Ala. 
961;  Greene  v.  Tims,  16  Ala.  541. 

2.  State  V.  Schuessler,  3  Ala.  419; 
Pierson  v.  State,  12  Ala.  149;  Renshaw 
V.  Switzer,  6  Mont.  464;  Kleinschmidt 
V.  McDermott,  12  Mont.  309. 

3.  F/orida.—Blige  v.  State,  20  Fla. 
742;  Sherman  v.  State,  17  Fla.  888; 
Southern  Express  Co.  v.  Van  Meter, 
17  Fla.  7S3;  Stewart  v.  Mills,  18  Fla. 
57;  McKay  v.  Friebele,  8  Fla.  21. 


Illinois. — Evans  v.  Lohr,  3  111.  511. 

Massachusetts. — O'Neil  v.  Wolffsohn, 
137  Mass.  134;  Fuller  v.  Ruby,  10  Gray 
(Mass.)  285;  Wells  v.  Prince,  15  Gray 
(Mass.)  562;  Tappan  v.  Burnham,  8 
Allen  (Mass.)  65;  Stearns  v.  Janes,  12 
Allen  (Mass.)  582;  Milk  v.  Middlesex 
R.  Co.,  99  Mass.  167;  Dale  v.  Harris, 
109  Mass.  193;  Foster  v.  Ropes,  iii 
Mass.  10;  Canfield  v.  Canfield,  112 
Mass.  233;  Coker  v.  Ropes,  125  Mass. 
577;  Saloman  v.  Hathaway,  126  Mass. 
482;  Horton  v.  Cooley,  135  Mass.  589; 
Whitehead,  etc.,  Mach.  Co.  v.  Ryder, 
139  Mass.  366. 

United  States. — Phoenix  L.  Ins.  Co. 
V.  Raddin,  120  U.  S.  183;  Worthing- 
ton  V.  Mason,  loi  U.  S.  149;  Jones  v. 
Buckell,  104  U.  S.  554;  Vasse  v. 
Smith,  6  Cranch  (U.  S.)  226;  South- 
western Virginia  Imp.  Co.  v.  Frari,  58 
Fed.  Rep.  171. 

Omission  to  Instruct. — So  the  bill  must 
show  all  the  instructions  given,  where 
it  is  alleged  that  there  has  been  a  fail- 
ure to  properly  instruct.  Berrenberg 
V.  Boston,  137  Mass.  231. 

In  Writing, — And  where  the  request 
must  be  made  in  writing,  a  written 
request  for  written  instructions  should 
be  embodied  in  a  bill  of  exceptions. 
Nickless  V.  Pearson,  126  Ind.  477. 

Charge  not  Abstract. — An  appellant 
must  set  out  enough  of  the  evidence 
in  the  bill  of  exceptions  to  show  that 
the  charge  requested  was  not  abstract. 
Morris  v.  State,  25  Ala.  57;  Leverett 
V.  Carlisle,  19  Ala.  80;  Jones  v.  Stew- 
art, 19  Ala.  701;  Brazier  v.  Burt,  18 
Ala.  201;  Dent  v.  Portwood,  17  Ala. 
242;  Peden  v.  Moore,  i  Stew.  &  P. 
(Ala.)  71;  Tharp  v.  State,  15  Ala.  749; 
Hill  V.  State,  43  Ala.  335;  King  v. 
Crocheron,  14  Ala.  822. 

4.  Weems  v.  Weems,  69  Ala.  105; 
Dibble  v.  Truluck,  11  Fla.  139;  Weath- 
erford  v.  Wilson,  3  III.  253;  Doe  v. 
Peeples,  i  Ga.  i. 
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engross  the  bill.* 

2.  By  Whom  Settled. — The  bill  of  exceptions  must  be  settled  by 
the  trial  judge,  and  by  him  only.*  The  appellate  court  is  not 
authorized  to  act  except  by  statute.^ 

3.  Request  for  Allowance. — The  draft  of  a  bill  of  exceptions 
should  contain  the  request  of  the  exceptant  for  its  allowance, 
and  be  authenticated  by  the  signature  of  the  attorney  of  the 
exceptant ;  otherwise  it  may  not  be  noticed  by  the  judge.* 

4.  Submission  to  Adverse  Party. — The  draft  so  prepared,  or  a  copy 
thereof,  should  be  submitted  within  the  time  required  by  law  to 


Appellant's  Draft  the  Basis. — The  bill 
of  exceptions  drafted  and  tendered  on 
behalf  of  the  exceptant  should  be 
taken  by  the  trial  judge  as  the  basis 
of  the  authenticated  bill.  People  v. 
Judge,  32  Mich.  259.  And  where  a 
proper  bill  is  tendered  by  the  except- 
ant, it  is  irregular  for  the  judge  to  au- 
thenticate and  adopt,  in  lieu  thereof,  a 
bill  drafted  on  behalf  of  the  appellee. 
Mandamus  will  not  issue,  however, 
to  compel  the  signature  of  the  except- 
ant's bill  where  the  appellee's  bill  fairly 
presents  all  the  points  sought  to  be 
raised  in  the  rejected  bill.  People  v. 
Judge,  32  Mich.  259. 

By  One  of  Several  Appellees. — Where 
the  bill  of  exceptions  is  proposed  and 
settled  on  behalf  of  one  only  of  sev- 
eral appellees,  the  other  appellees  can- 
not utilize  it  on  appeal.  Frawley  v. 
Hoverter,  36  Minn.  379. 

Unreasonable  Delay.  —  An  appellee 
cannot  obtain  a  rule  to  show  cause 
why  an  appellant  should  not  be  com- 
pelled to  settle  a  bill  of  exceptions  and 
append  it  to  a  writ  of  error  already 
taiien,  where  appellee  has  delayed  un- 
reasonably to  apply  therefor.  Dillon 
V.  Doe.  8  Cow.  (N.  Y.)  754,  note. 

Justice  of  Peace. — In  Nebraska,  where 
it  is  the  duty  of  the  justice  of  the 
peace  to  make  up  and  sign  a  correct 
bill  of  exceptions,  it  need  not  be  sub- 
mitted to  the  parties  or  their  attor- 
neys, as  the  provisions  of  Code  Civ. 
Pro.,  ^  311,  as  amended  (Comp.  Stat. 
571),  do  not  apply  to  justices  of  the 
peace.    Leach  v.  Sutjfhen,  11  Neb.  527. 

1.  Edwards,  etc..  Lumber  Co.  v. 
Baker,  3  N.  Dak.  170. 

And  where  the  judge  decides  as 
to  amendments,  but  the  bill  is  not  en- 
grossed in  time  for  his  signature,  he 
is  not  derelict.  Edwards,  etc..  Lum- 
ber Co.  V.  Baker,  3  N.  Dak.  170. 

On  Request. — But  it  is  not,  of  course, 
improper  or  illegal  for  a  trial  judge  to 
prepare  a   bill  at  the  request  of   the 


counsel  in  the  cause,  if  he  so  desires. 
Doll  V.  Mundine,  84  Tex.  315. 

Upon  Judge's  Own  Motion. — And  the 
trial  judge  may,  upon  his  own  motion, 
make  up  the  bill;  but  the  parties 
should  have  proper  notice  thereof, 
which  will  be  presumed  to  have  been 
given,  where  the  record  is  silent. 
Shepherd  v.  Brenton,  15  Iowa  84. 

Where  Required  by  Statute. — Wliere  a 
statute  provided  that  if  the  exceptant 
did  not  acquiesce  in  the  corrections 
made  by  the  judge  in  the  bill  of  ex- 
ceptions proposed,  the  judge  should 
himself  make  out,  file,  and  sign  a  bill 
he  deemed  correct,  it  was  held  that 
a  bill  approved  only  with  modifica- 
tions indorsed  thereon  by  the  judge 
was  a  substantial  compliance  with  the 
statute,  where  exceptant  failed  to  de- 
mand a  bill  and  except  to  its  refusal. 
Johnson  v.  Lyford  (Tex.  Civ.  App., 
1894),  29  S.  W.  Rep.  57. 

2.  Hyde  v.  Thornton,  83  Cal.  83; 
Gunderson  v.  Sirborn,  31  111.  App. 
612;  People  z/.Anthony,25  111. App. 532. 

3.  Hyde  v.  Thornton,  83  Cal.  83 ; 
Hyde  v.  Boyle,  86  Cal.  352. 

Where  the  court  to  which  an  appeal 
is  taken  is  vested  by  statute  with  power 
to  settle  a  bill  of  exceptions,  it  cannot 
act  unless  the  trial  judge  improperly 
refuses  to  settle  any  bill,  or  one  in 
accordance  with  the  facts.  Gallardo 
V.  Atlantic,  etc.,  Tel.  Co.,  49  Cal.  510. 

See  Remedy  for  Refusal  to  Settle  and 
Sign,  infra. 

On  Death  of  Judge. — Where  a  stat- 
ute authorizes  an  appellate  court  to 
direct  how  a  bill  shall  be  settled  on 
the  death  or  disability  of  the  trial 
judge,  that  tribunal  cannot  determine 
whether  the  applicant  is  entitled  to  a 
bill  or  not;  but  it  is  the  duty,  not  the 
discretion,  of  the  court  to  direct  some 
manner  of  settlement.  Severson  v. 
Milwaukee  Mechanics'  Mut.  Ins.  Co. 
(S.  Dak.,  1892),  53  N.  W.  Rep.  860. 

4.  Landers  v.  Lawler,  84  Cal.  547. 
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the  adverse  party  for  his  examination  and  suggestion  of  amend- 
ments.* 

Failure  to  Serve— Waiver. — Where  the  bill  is  not  served  upon  the 
opposite  party  within  the  time  required  by  law,  the  judge  cannot 
legally  sign  the  bill  over  his  objection.*     But  the  defect  may  be 


1.  Arizona. — Snead  v.  Tietjen  (Ari- 
zona, 1890),  24  Pac.  Rep.  325. 

Florida. — Dibble  v.  Truluck,  11  Fla. 

139- 

Montana.  —  McKay  v.  Montana 
Union  R.  Co.,   13  Mont.    15. 

Nebraska. — Madsen  v.  Norfolk  Mill 
Co.,  15  Neb.  645;  Uhling  v.  Schellen- 
berg,  12  Neb.  609;  Howard  v.  La- 
master,  13  Neb.  221. 

Texas. — Franklin  v.  Tiernan,  62 
Tex.  96;  Firebaugh  v.  Ward,  51  Tex. 
415. 

Wisconsin. — Bonesteel  v.  Bonesteel, 
30  Wis.  152. 

Before  Signature. — And  of  course  the 
bill  must  be  served  before  the  trial 
judge  has  acted  thereon  and  attached 
his  signature.  Madsen  v.  Norfolk 
Mill  Co.,  15  Neb.  645. 

Dismissal  of  Appeal.  —  In  Georgia, 
where  the  bill  of  exceptions  is  not 
served  on  the  adverse  party  within 
the  time  required  by  law,  the  appeal  or 
writ  of  error  will  be  dismissed.  Har- 
per V.  Burks,  74  Ga.  412;  Phillips  v. 
McNeice,  50  Ga.  358.  The  general 
rule  requires  a  motion  to  strike  out.  See 
a.  Generally — Motion  to  Strike  Out, 
infra . 

Rule  in  Nebraska. — In  Nebraska  it 
was  held,  construing  sections  308  and 
311  of  Code  Civ.  Pro.  (1877),  that  the 
statute  allowed  the  exceptant  fifteen 
days  from  the  rising  of  the  court  in 
which  to  prepare  and  submit  the  brll 
of  exceptions  to  the  opposite  party. 
The  draft  must  contain  all  the  excep- 
tions taken  upon  which  the  party 
relies.  If  the  exceptant  desires 
longer  time,  the  court  may  extend  it 
by  order,  not  to  exceed  forty  days  from 
the  rising  of  the  court.  Within  ten 
days  from  the  time  then  fixed  it 
must  be  returned  to  the  exceptant, 
with  the  proposed  amendments,  if  any. 
Within  ten  days  thereafter  the  except- 
ant must  present  the  bill  to  the  judge 
for  his  approval  and  signature.  By 
code,  section  311,  the  time  to  submit 
may  be  extended  to  eighty  days. 
State  V.  Gaslin,  25  Neb.  71:  Omaha 
First  Nat. Bank  v.  Bartlett,  8  Neb.  319; 
McDonald  v.  McAllister,  32  Neb.  514. 


After  Death  of  Appellee. — Where  the  bill 
is  signed  after  the  death  of  the  appel- 
lee it  was  held,  in  Michigan,  that  notice 
of  settlement  must  be  given  to  his 
personal  representatives.  When  not 
given,  an  order  may  be  filed  to  show 
cause  why  an  opportunity  should  not 
be  given  to  suggest  amendments.  Van 
Valkenburg  v.  Rogers,  17  Mich.  322. 

2.  Nebraska.  —  Birdsall  v.  Carter, 
16  Neb.  422;  Greenwood  v.  Craig,  27 
Neb.  669;  Seward  v.  Klenk,  27  Neb. 
615;  Atkins  t*.  Atkins,  13  Neb.  271. 

Wisconsin. — Estabrook  v.  Messer- 
smith,  18  Wis.  545. 

United  States. — Waldron  v.  Wal- 
dron  (U.S.,  1895),  15  Sup.  Ct.  Rep.  387. 

When  and  Where  Objection  Made. — 
An  objection  that  the  bill  of  exceptions 
was  not  submitted  to  the  adverse  party 
before  settlement  should  be  made  be- 
fore the  trial  judge.  If  the  adverse 
party  did  not  know  that  the  bill  was  in 
the  judge's  hands  until  aftersignature, 
he  might  raise  the  question  by  motion 
filed  at  the  term  at  which  the  bill  was 
entered  to  strike  out  such  entry,  or,  if 
not  then  discovered,  at  a  subsequent 
term.  If  the  entry  is  stricken  out  the 
bill  of  exceptions  falls  with  it.  Sedam 
V.  Meeksback,  6  Ohio  Cir.Ct.  Rep.  219. 

Record  Entry. — The  record  entry  of 
the  allowance  of  the  bill  should  prop- 
erly show  the  due  presentation  to 
counsel  and  court,  although  this  is 
not  essential  to  the  validity  of  the 
bill,  as  it  will  be  presumed  where  the 
allowance  appears.  Sedam  v.  Meeks- 
back, 6  Ohio  Cir.  Ct.  Rep.  219.  See, 
What  Record  must  Shorv,  infra. 

The  record  entry  of  the  allowance 
raises  the  presumption  that  the  pre- 
liminaries thereto  had  been  complied 
with,  unless  the  contrary  is  shown. 
Sedam  v.  Meeksback,  6  Ohio  Cir.  Ct. 
Rep.  219. 

Failure  to  Present  Bill. — In  Ohio  the 
view  is  taken  that  failure  to  present  the 
bill  to  the  opposite  partydoes  not  affect 
its  validity  if  duly  signed,  unless  the 
presentation  is  required  by  statute.  If 
so,  the  statute  must  complied  with. 
Sedam  v.  Meeksback,  6  Ohio  Cir.  Ct. 
Rep.  219. 
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waived  by  the  appellee.* 

6.  Notice  of  Settlement. — A  notice  of  the  time  and  place  of  the 
settlement  of  the  bill  of  exceptions  must  be  duly  served  upon  the 
adverse  parties.* 

6.  Upon  Whom  Service  must  be  Made — a.  Generally. — All  the 
appellees  or  defendants  in  error  who  have  a  substantial  interest  in 
the  maintenance  of  the  judgment  are  generally  required  to  be 


1.  Omaha,  etc.,  R.  Co.  v.  Redick, 
14  Neb.  55;  Cheney  z/.  Cooper,  14  Neb. 
414;  Smith  V.  Kaiser,  17  Neb.  184. 

By  Indorsement. — As  by  his  indorse- 
ment of  the  bill  as  correct.  Omaha 
&  N.  R.  Co.  V.  Redick,  14  Neb.  55; 
-Cheney  v.  Cooper,  14  Neb.  414;  Smith 
■V.  Kaiser,  17  Neb.  184. 

By  Amendment. — Or  by  proposing 
amendments  without  objection.  Oma- 
ha, etc.,   R.   Co.  V.  Redick,    14  Neb. 

55-  .    ' 

By  Failure  to  Propose  Amendments. — 
Where  the  appellee  fails  to  propose 
amendments  to  the  bill,  or  where  those 
proposed  by  him  are  allowed  by  the 
exceptant,  notice  of  the  presentation  to 
the  trial  judge  is  waived.  Sherwin 
■V.  O'Connor,  23  Neb.  221;  Denver  First 
Nat.  Bank  v.  Lowrey,  36  Neb.  290. 

Erroneous  Claim. — Or  where  the  bill 
is  properly  served  upon  the  adverse 
party,  but  returned  by  him  on  the  er- 
roneous claim  that  it  was  not  served 
in  time.     State  v.  Gaslin,  25  Neb.  71. 

California. — Where  the  defendant  in  a 
criminal  case  relies  upon  a  waiver  of 
the  two  days'  notice  of  the  presenta- 
tion of  a  bill  of  exceptions  for  settle- 
ment, required  by  Cal.  Penal  Code,  § 
I171,  such  waiver  should  be  made  of 
record  or  in  writing,  and  not  left  to 
the  uncertainty  of  human  memory. 
People  V.  Hill,  78  Cal.  405. 

Default  of  Appellee. — Where  the  ad- 
verse party  holds  the  bill  until  the 
time  for  the  judge  to  sign  has  elapsed, 
the  exceptant  does  not  lose  his  bill, 
but  the  judge  may  sign  thereafter,  and 
the  appellee  is  estopped  from  raising 
the  objection.  Fitzgerald  v.  HoUings- 
worth,  13  Neb.  199;  Deck  v.  Smith,  12 
Neb.  206. 

After  Signature. — Where  service  of 
the  bill  on  the  adverse  party  after  sig- 
nature is  required,  the  record  must 
affirmatively  show  that  service  was 
made  after  the  bill  was  duly  signed. 
Bush  V.  Keaton,  65  Ga.  296. 

2.  California. — Williard  v.  Diliard, 
S6  Cal.  157. 


New  Hampshire. — State  v.  Lord,  5 
N.  H.  336. 

New  York. — McGregor  v.  Cleve- 
land, 3  Wend.  (N.  Y.)  312;  Shipherd 
V.  White,  3  Cow.  (N.  Y.)  32;  Marsh  v. 
Rulifson,  7  Cow.  (N.  Y.)  102. 

Motitana.  —  McKay  v.  Montana 
Union  R.  Co.,  13  Mont.  15. 

Wisconsin. — Demier  v.  Durand,  15 
Wis.  580. 

Object  of  Notice. — The  object  of  the 
notice  is  not  to  initiate  a  new  pro- 
ceeding or  preserve  a  right  to  the  mov- 
ing party,  but  to  enable  the  adverse 
party  to  be  present  and  be  heard. 
Williard  v.  Diliard,  86  Cal.  156. 

Effect  of  Lack  of  Notice. — Where  such 
notice  is  not  given,  the  evidence  con- 
tained in  the  bill  may  be  stricken  out 
upon  motion  in  the  appellate  court. 
McKay  v.  Montana  Union  R.  Co.,  13 
Mont.  15. 

Kansas.— In  McClure  v.  Gulf  R.  Co., 
9  Kan.  380,  it  was  held,  however,  that 
a  judge  of  a  court  may  sign  and  al- 
low a  bill  of  exceptions  for  one  party 
without  notice,  and  in  the  absence  of 
the  adverse  party;  but  that  such  a 
power  should  be  exercised  with  ex- 
treme caution,  and  only  in  rare  cases. 

Where  Formal  Notice  Waived. — A  stip- 
ulation of  the  parties  that  a  bill  of 
exceptions  shall  be  settled  at  a  defi- 
nite time  is  equivalent  to  notice,  and  it 
cannot  afterwards  be  objected  that 
due  notice  was  not  given.  Yule  v. 
Ely,  21  Wis.  326;  Seattle  v.  Buzby,  2 
Wash.  Ter.  33. 

So  a  written  notice  of  settlement  re- 
quired by  statute  is  waived  by  consent 
of  the  attorney  for  the  appellee  in 
open  court  that  he  would  be  present  at 
the  date  fixed  on  by  the  judge  forsettle- 
ment.     Hicks  v.  Masten,  101  Cal.  651. 

Where  Settled  on  Trial. — When  a  bill 
of  exceptions  is  settled  during  the 
trial,  notice  of  settlement  is  not  re- 
quired, as  the  adverse  party  has  an 
opportunity  to  know  of  its  settlement 
without  such  notice.  McKay  v.  Mon- 
tana Union  R.  Co.,  13  Mont.  15. 
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served  with  the  signed  bill  of  exceptions.*     Merely  nominal  par- 
ties need  not  be  served.^ 

b.  Several  Appellees. — Where  there  are  several  appellees 
or  defendants  in  err©r,  service  of  the  bill  must  be  made  upon  all.* 
Where  all  are  represented  by  the  same  attorney  of  record,  service 
upon  him  is  sufficient.  Otherwise  the  different  attorneys  repre- 
senting the  different  appellees  must  be  separately  served.* 

c.  Refusal  of  Settlement  for  Lack  of  Service. — But  the 
trial  judge  cannot  refuse  to  settle  a  bill  of  exceptions  on  the 
ground  that  it  has  not  been  served  on  the  proper  parties.'  The 
parties  upon  whom  the  proposed  bill  was  served  should  be  stated 
in  the  certificate  of  settlement,®  and  the  question  of  the  suffi- 
ciency of  service  left  to  the  appellate  court  on  review  of  the 
appeal.''' 

4.  Allen  v.  Cravens,  68  Ga.  554; 
Weatherly  v.  Mimms,  63  Ga.  161. 

Counsel  Withdrawn. — Service  of  a 
bill  of  exceptions  on  counsel  who  pro- 
cured the  decision  appealed  from  is 
sufficient,  although  they  may  have 
ceased  to  represent  the  exceptant  in 
the  appellate  court.  Clark  v.  Pigeon 
Roost  M^n.  Co.,  29  Ga.  29. 

On  Attorney  as  Appellee. — Where  one 
of  the  appellees  is  also  a  member  of 
the  firm  of  such  attorneys  of  record,  an 
acknowledgment  and  waiver  of  further 
service  signed  by  him  as  individual  is 
insufficient.  Anderson  z/.  Faw,  79  Ga. 
558. 

Kule  in  Nebraska. — Where  there  is 
no  such  diversity  of  interest  between 
the  appellees  as  to  make  them  in  effect 
separate  appellees,  it  is  held  in  Ne- 
braska that  the  service  of  the  bill  upon 
the  principal  joint  defendants  is  suffi- 
cient. Crane  Bros.  Mfg.  Co.  v.  Keck, 
35  Neb.  684. 

But  a  mere  notice  to  several  ap- 
pellees that  the  bill  will  be  left  at  the 
office  of  one  of  them  for  examination 
until  the  expiration  of  the  statutory 
time,  is  not  a  good  submission  as  to  the 
rest.     Fitzgerald  i*.  Brandt, 36  Neb. 683. 

5.  Gutierrez  J*.  Hebbard  (Cal. ,  1895), 
39  Pac.  Rep.  529. 

6.  Gutierrez  v.  Hebbard  (Cal.,  1895), 
39  Pac.  Rep.  529. 

7.  Gutierrez  v.  Hebbard  (Cal.,  1895), 
39  Pac.  Rep.  529. 

Ezcnsable  Delay. — Where  the  appel- 
lant claims  excusable  delay  in  answer 
to  an  objection  of  the  appellee,  made  at 
the  time  of  settlement,  that  the  bill 
was  presented  too  late,  he  should  em- 
body in  the  bill  the  matter  constitut- 
ing the  excuse.  Higgins  z/.  Mahoney» 
50  Cal.  446. 


1.  Anderson  v.  Faw,  79  Ga.  558; 
Allen  V.  Cravens,  68  Ga.  554;  Craig  v. 
Webb,  70  Ga.  188;  Williams  v.  Jones, 
69  Ga.  757;  Price  v.  Lathrop,  66  Ga. 
247;  McNulty  V.  Pruden,  62  Ga.  135; 
Fouch6  V.  Harison,  78  Ga.  359;  Hud- 
son V.  Board  of  Education,  62  Ga.  165. 

"  Adverse  Parties.  " —  "  Adverse  par- 
ties," within  the  meaning  of  statutes 
requiring  service  of  bills  of  excep- 
tions on  such,  include  those  only  who 
will  be  affected  by  the  reversal  or 
modification  of  the  judgment  appealed 
from.  Gutierrez  v.  Hebbard  (Cal., 
1895),  39  Pac.  Rep.  529;  Miller  v. 
Thomas,  71  Cal.  406. 

So,  on  appeal  from  a  final  decree  in 
partition  affecting  only  a  portion  of 
adverse  parties,  only  those  affected 
need  be  served.  Gutierrez  v.  Heb- 
bard (Cal.,  1895),  39  Pac.  Rep.  529. 

Additional  Parties. — Service  need  not 
be  made  on  additional  plaintiffs  sup- 
plied from  the  record.  Sharp  v. 
Findley,  71  Ga.  655. 

2.  Allen  v.  Cravens,  68  Ga.  554. 
Waiver.  —  Necessary    parties     who 

have  not  been  properly  served  may 
appear  by  themselves  or  bycounsel, ac- 
knowledge or  waive  service,  be  heard, 
and  proceed  with  the  case.  Craig  v. 
Webb,  70  Ga.  188. 

On  Prosecuting  Attorney. — In  a  crim- 
inal case  service  must  be  made  on  the 
official  prosecuting  attorney.  The  as- 
sistant counsel  is  not  authorized  to  ac- 
cept it.  Oliver  v.  State,  66  Ga.  243; 
McColers  z/.  State,  74  Ga.  411;  Hackey 
V.  State,  15  Ga.  400. 

3.  Allen  v.  Cravens,  68  Ga.  554; 
Curey  v.  Hitch,  57  Ga.  197;  Brantley 
V.  Brookins,  74  Ga.  843;  State  v. 
Bridges,  64  Ga.  147;  Smith  v.  Eckles, 
65  Ga.  326. 
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7.  Proof  of  Service. — Proper  service  may  be  shown  by  an  ac- 
knowledgment on  behalf  of  the  appellee,  or  an  affidavit  of  service 
from  the  appellant.* 

8.  Who  must  Determine  Contents — a.  Generally. — The  ultimate 
decision  as  to  what  the  bill  of  exceptions  should  contain  rests 
with  the  trial  judge.*     His  decision  is  a  judicial  act,  and  cannot 


1.  Westfield  v.  Toccoa,  8o  Ga.  735; 
Wostenholmes  v.  State,  71  Ga.  669. 

Evidence  of  Service. — The  evidence 
of  service  must  appear  indorsed  in  the 
bill  of  exceptions,  Arnett  v.  Gurley, 
59  Ga.  666;  Akerman  v.  Neel,  70  Ga. 
728;  or  be  annexed  thereto,  Akerman 
V.  Neel,  70  Ga.  728.  It  cannot  be  shown 
by  evidence  outside  the  record.  Ar- 
nett V.  Gurley,  59  Ga.  666;  Coleman  z/. 
Ransom,  45  Ga.  316. 

By  Sheriff. — Where  served  by  the 
sheriff  his  official  entry  is  sufficient 
evidence  of  service,  and  may  be  made, 
otherwise  than  in  the  case  of  a  party 
or  his  attorney,  either  before  or  after 
filing.     Head  v.  Bridges,  72  Ga.  30. 

By  Whom  Made. — Service  of  the  bill 
may  be  made  by  the  exceptarft,  his  at- 
torney, or  any  other  person  where 
properly  shown  by  affidavit,  Walter 
V.  Kierstead,  74  Ga.  18;  unless  the 
statute  confines  service  to  certain  spec- 
ified persons,  when  none  other  can 
perform  it  than  those  so  named,  Hen- 
derson V.  Henderson,  7  Ga.  421. 

By  Statute. — The  service  must  be  in 
some  one  of  the  ways  pointed  out  by 
statute.  A  return  non  est  inventus  by 
.  the  sheriff  as  to  one  appellee,  and  ser- 
vice on  the  other  by  substitution,  is 
not  valid  unless  authorized  by  statute. 
Traynham  v.  Brown,  74  Ga.  410. 

Plural  Defendants. — An  indorsement 
of  service  of  a  bill  of  exceptions  on  the 
"defendant"  is  not  sufficient  to  show 
service  on  the  defendants  where  there 
were  more  than  one.  Curey  v.  Hitch, 
57  Ga.  197;  Allen  v.  Cravens,  68  Ga. 

554- 

So,  where  it  was  acknowledged  by 
counsel  for  one  defendant  only  as 
"for  the  defendant"  it  was  held  in- 
valid as  an  acknowledgment  for  the 
others.     Allen  v.  Cravens,  68  Ga.  554. 

An  acknowledgment  by  counsel 
"for  respondents"  was  held  evidence 
of  service  on  all.  State  v.  Bridges,  64 
Ga.  146. 

After  Filing. — It  was  held  in  Finney 
V.  Hood,  72  Ga.  216,  that  an  acknowl- 
edgment of  service  indorsed  on  the 
bill  after  it   was  filed  in  the  office  of 


the  clerk  was  too  latp  to  validate  it. 
To  the  same  effect,  Thomas  v.  Rep- 
hard,  74  Ga.  410;  Plummer  v.  Moore, 
63  Ga.  626.  It  constitutes  an  illegal 
alteration.  Darby  v.  Wesleyan  Fe- 
male College,  72  Ga.  212. 

But  the  defect  maybe  waived  by  the 
appellee  by  failure  to  make  a  motion 
to  dismiss  on  that  ground  before 
joinder  in  error.  Cecil  v.  Gazan,  71 
Ga.  632. 

Attorneyship  must  Appear  of  Record. — 
It  must  appear  in  the  acknowledg- 
ment or  elsewhere  on  the  record  that 
the  attorneys  who  sign  for  the  de- 
fendant are  his  attorneys  of  record. 
Weatherly  v.  Mimms,  63  Ga.  161. 

Time. — Where  the  service  is  made  in 
time  the  affidavit  of  service  need  not 
be  necessarily  made  until  after  its  ex- 
piration.    Cain  V.  Ligor,  76  Ga.  102. 

Statement. — A  mere  statement  on  the 
bill  by  the  appellant  or  his  counsel  that 
a  copy  of  the  bill  was  served  is  wholly 
insufficient.  Westfield  v.  Toccoa,  80 
Ga.  735;  Wostenholmes  v.  State,  71 
Ga.  669,  overruling  Montgomery  v. 
Walker,  41  Ga.  681. 

Sunday. — Where  the  last  day  of  ser- 
vice falls  on  Sunday,  service  on  Mon- 
day is  sufficient.  Harris  v.  Atlanta, 
62  Ga.  290. 

2.  State  V.  Noggle,  13  Wis.  380; 
Ex  p.  Bradstreet,  4  Pet.  (U.  S.)  102; 
Jamison  v.  Reid,  2  Greene  (Iowa)  394. 

The  verdict  or  finding  of  the  jury 
cannot  be  resorted  to  to  contradict  the 
judge's  decision.  State  v.  Noggle,  13 
Wis.  380. 

Extent  of  Power. — So  a  trial  judge 
may  at  discretion  correct  a  bill  of  ex- 
ceptions, even  where  the  attorneys 
for  both  parties  agree  to  its  accuracy. 
Beavers  v.  State,  58  Ind.  530. 

He  may  properly  refuse  to  allow 
matters  to  be  incorporated  in  the  bill 
not  affecting  points  excepted  to.  Peo- 
ple V.  Goldenson,  76  Cal.  328. 

Nebraska. — Where  the  clerlf  settles 
the  bill,  under  Code  Civ.  Pro.  Neb.,  § 
311,  when  all  the  parties  in  interest 
agree  upon  a  bill  and  attach  a  written 
stipulation  thereto,  the  clerk  exercises 
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be  delegated.* 

Time. — The  bill  must  accordingly  be  tendered  to  the  trial  judge 
within  the  time  fixed  by  the  statute,* 

Acceptance  of  Amendments. — Where  the  exceptant  accepts  the  amend- 
ments proposed  by  the  appellee,  he  adopts  them  as  his  own.^  But 
the  trial  judge  is  not  obliged  to  settle  and  sign  the  bill  because  no 
objection  is  made  to  its  contents  by  the  adverse  party.* 

b.  Examination  by  Trial  Judge. — He  must  examine  the  bill 
and  exercise  an  independent  judgment  as  to  whether  the  bill  con- 
tains a  truthful  account  of  the  events  of  the  trial.*     If  not,  he 


no  judicial  function,  and  if  the  consent 
of  any  party  be  lacking  he  cannot  set- 
tle it.  It  is  otherwise  with  the  judge, 
as  the  presentation  of  the  bill  to  a 
principal  adverse  party  is  suffi- 
cient compliance  with  the  statute 
to  authorize  the  presiding  judge  to 
settle  the  bill,  even  though  all  the 
adverse  parties  have  not  been  served 
therewith.  Reynolds  7/.  Dietz,  39  Neb. 
180;  Crane  Bros.  Mfg.  Co.  v.  Keck,  35 
Neb.  683. 

1.  ///inots.  — People  v.  Anthony,  129 
111.  222;  Hake  v.  Strubel,  121  111.  321; 
Emerson  v.  Clark,  3  111.  489;  Culli- 
ner  v.  Nash,  76  111.  515. 

Indiana. — Seymour  Woollen  Fac- 
tory Co.  V.  Brodhecker,  130  Ind.  389; 
Toledo,  etc.,  R.  Co.  v.  Rogers,  48  Ind. 
429;  McCoy  V.  Able,  131  Ind.  417. 

West  Virginia. — Poteet  v.  Cabell 
County,  30  W.  Va.  58. 

Where  not  Settled. — Where  no  bill  of 
exceptions  has  been  settled  in  the  trial 
court,  the  appellate  court  will  not  re- 
gard exceptions  filed  in  the  clerk's 
office  below.  Merwins  v.  O'Day,  9 
Wis.  156. 

2.  Tufts  V.  Newton,  119  Mass.  476; 
Borstow  V.  Marsh,  4  Gray  (Mass.)  165; 
Sawyer  v.  Yale  Ironworks,  116  Mass. 
424;  Com.  V.  Greenlaw,  119  Mass.  208; 
Phillips  V.  Soule,  6  Allen  (Mass.)  150. 
See  Time  for  Settlement  and  Signature, 
infra. 

In   Nebraska    a    bill    of    exceptions 

I  will  not  be  dismissed  for  failure  to 
present  it  to  the  trial  judge  for  his  set- 
tlement and  allowance  within  ten  days 
from  its  return  by  the  opposite  party 
to  the  party  seeking  the  allowance  of 
the  bill  unless  it  shall  appear  that 
the  bill  was  not  presented  to  such 
judge  within  fifteen  days,  or  such  ad- 
ditional time,  not  exceeding  forty  days 
from  the  adjournment  of 'the  court 
sine  die,  as  might  have  been  allowed 
by  the  court,  and   twenty  days  addi- 


tional,  making,  in  a  case  of  full  exten- 
sion of  the  time  allowed  for  the  com- 
pletion of  the  bill,  sixty  days  in  all. 
Sherwin  v.  O'Connor,  23  Neb.  221. 

In  California,  where  the  case  falls 
within  Cal.  Code  Civ.  Pro.,  §  649, 
allowing  a  party  to  present  a  bill 
of  exceptions  for  settlement  in  the  case 
of  appealable  orders  before  final  judg- 
ment at  the  time  the  ruling  is  made,  a 
bill  of  exceptions  should  be  settled 
and  allowed  if  presented  within  a  rea- 
sonable time  after  the  order  excepted 
to,  and  the  analogy  furnished  by  sec- 
tions 650  and  651  should  determine 
what  constitutes  a  reasonable  time. 
Flagg  V.  Puterbaugh,  98  Cal.  134. 

3.  Shepard  v.  Hull,  42  Me.  577. 

Estoppel. — Where  counsel  for  tlie  ap- 
pellee accepts  the  bill  as  presented,  he 
is  estopped  himself  from  claiming  that 
it  is  unfair.  Jones  v.  State  (Tex.  Crim. 
App.,  1893),  23  S.  W.  Rep.  793. 

4.  Jones  v.  State  (Tex.  Crim.  App., 
1893),  23  S.  W.  Rep.  794. 

Improper  Bill.— So  a  judge  is  not 
bound  to  sign  a  bill  containing  papers 
attached  which  should  properly  be  in- 
corporated. State  V.  Noggle,  16  Wis. 
333- 

Nonappearance. — On  the  other  hand, 
the  nonappearance  of  a  party  at  the 
time  appointed  for  the  allowance  of 
exceptions  taken  by  him  does  not  re- 
lieve the  trial  judge  from  the  duty  of 
allowing  a  bill  conformable  to  law. 
Thompson  v.  Dickinson  (Mass.,  1893), 
34  N.  E.  Rep.  262. 

5.  Deur  v.  Davison,  52  111.  110; 
Toledo,  etc.,  R.  Co.  v.  Rogers,  48 
Ind.  431;  Stewart  v.  Rankin,  39  Ind. 
161. 

By  Consent. — He  is  not  bound  to 
sign  a  bill  of  exceptions  prepared  by 
the  parties  by  consent,  and  may  cor- 
rect it  if  he  deems  fit.  Beavers  v. 
State,  58  Ind.  530. 

Settlement  and  Allowance  of  a  bill  as 
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should  refuse  to  sign.* 

c.  Proposals  of  Corrections. — But  he  cannot  refuse  to  settle 
the  bill  in  the  first  instance  because  defective.*  He  must  first 
propose  corrections  to  the  exceptant.* 

d.  Disagreement  of  Parties. — Where  the  parties  do  not 
agree,  the  trial  judge  must  decide  as  to  the  proper  contents  of  the 
bill,  and  proceed  to  settle  and  sign  it  accordingly,* 


correct  by  the  trial  judge  is  essential 
to  its  validity.  Mere  signature  alone  is 
insufficient.  State  v.  Pugh,  7  Ohio  Cir. 
Ct.  Rep.  163;  Hill  V.  Bassett,  27  Ohio 
St.  597;  Burk  V.  Pittsburg,  etc.,  R.  Co., 
26  Ohio  St.  643. 

Inclasion  of  Charge. — So  a  trial  judge 
may  refuse  to  sign  a  bill  giving  part 
only  of  his  general  charge  to  the  jury 
unless  the  remainder  thereof  is  includ- 
ed, and  the  whole  testimony  upon 
which  it  was  based.  M'Callen  v.  Ster- 
ling, 5  Yerg.  (Tenn.)  223. 

1.  State  V.  Gunter,  30  La.  Ann.  536; 
State  V.  Ladd,  10  La.  Ann.  271;  State 
V.  Riculfi,  35  La.  Ann.  770;  State  v. 
Lazarus,  35  La.  Ann.  1190. 

2.  Sansome  v.  Myers,  80  Cal.  483; 
Firebaugh  v.  Ward,  51  Tex.  415. 

Duty  of  Judge. — In  Firebaugh  v. 
Ward,  51  Tex.  415,  it  was  said,  after  com- 
menting on  the  right  of  the  trial  judge 
to  refuse  an  incorrect  bill:  "  If  not 
agreed  to,  then  it  should  be  returned 
with  the  refusal  of  the  judge  indorsed 
thereon;  and  he  should  make  out,  sign, 
and  file  with  the  clerk  such  bill  of  ex- 
ceptions as  will  in  his  opinion  present 
the  ruling,  opinion,  or  other  action  of 
the  court  as  it  actually  occurred." 
Jones  V.  State  (Tex.  Crim.  App.,  1893), 
23  S.  W.  Rep.  793,  citing  Lanier  v. 
Perryman,  59  Tex.  109;  Tyson  v. 
State,  14  Tex.  App.  390. 

3.  Sansome  v.  Myers,  80  Cal.  483. 
Practice    on     Proposals. — Where    the 

judge  decides  that  the  bill  is  not  a  cor- 
rect statement  of  the  facts,  he  should 
return  it  to  the  exceptant  within  the 
time  required  by  law,  with  his  objec- 
tions in  writing.  Where  the  objec- 
tions are  removed,  he  should  state  in 
his  certificate  the  cause  of  the  delay. 
Preetorius  v.  Barnes,  75  Ga.  313. 

It  is  not  proper  for  the  judge,  with- 
out resorting  to  this  procedure,  to  in- 
sert the  facts  he  deems  omitted  at  the 
close  of  the  usual  certificate  and  be- 
fore his  signature.  Preetorius  v. 
Barnes,  75  Ga.  313. 

Ordering  Corrections. — So  a  trial  judge 
may  order  the  excepting  oarty  to  pre- 


sent in  his  exceptions  such  part  of  the 
testimony  as  may  have  a  bearing  on 
the  pertinency  and  propriety  of  the 
exceptions  taken,  and  they  may  be 
overruled  as  incomplete  if  the  order  is 
not  complied  with.  Harvey  f.  Dodge, 
73  Me.  316;  Lewis  v.  Smart,  67  Me.  207. 

Beasons  of  Trial  Judge. — The  trial 
judge  may  incorporate  his  reasons  for 
his  rulings  in  the  bill  of  exceptions  as 
a  qualification  thereof.  Corsicana  v. 
Kerr,  75  Tex.  207;  Campion  v.  Angier, 
16  Tex.  93. 

Compliance  with  Bules  of  Court.  — 
Where  the  bill  as  prepared  does  not 
conform  to  the  rules  of  court  the 
judge  may  return  it,  as  where  the 
folios  are  not  numbered  in  the  served 
copy,  as  required  by  rules  of  court. 
It  may  be  returned  within  a  reason- 
able time;  but  the  reason  for  its  re- 
turn should  be  stated  in  a  notice  to  the 
exceptant.  Sexton  z'.  Willard,  27  Wis. 
465- 

Correct  BiU.— As  to  the  duty  of  the 
trial  judge  to  sign  a  correct  bill,  see 
Remedy  for  Refusal  to  Settle  and  Sign, 
infra. 

4.  Williams  z/.  Ramsey,  52  Miss.  857; 
Dibble  v.  Truluck,  11  Fla.  139. 

Right  of  Adverse  Party. — Where  the 
bill  as  presented  by  the  appellant  does 
not  present  all  the  facts,  it  is  the  right 
of  the  adverse  party  to  have  them  in- 
serted, and  mandamus  may  issue  to 
compel  their  insertion.  Boston,  etc.. 
Glass  Co.  z/.Ludlum,  8  Kan.  40.  See, 
Remedy  for  Refusal  to  Settle  and  Sign, 
infra. 

In  Writing. — The  judge  must  prepare 
proper  amendments  in  writing.  Lum 
V.  Hoag,  30  Wis.  159. 

Production  of  Papers. — An  exceptant 
may  compel  his  adversary,  by  order  of 
court,  to  produce  papers  read  on  the 
trial  for  insertion  in  the  bill  of  excep- 
tions. Taylor  v.  Spears,  8  Ark.  429; 
Woolfolk  V.  Wright,  28  Ark.  i;  Dil- 
lard  V.  Parker,  25  Ark.  503. 

The  clerk  must  copy  such  docu- 
ments into  the  bill  of  exceptions  from 
the   originals.     A  copy  of  a   copy  is- 
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e.  Practice  on  Settlement. — In  the  settlement  of  a  bill  of 
exceptions  the  trial  judge  exercises  a  wide  discretionary  power.* 
He  may  refer  to  the  reporter's  notes  of  the  evidence  or  to  his  own 
minutes,*  and  may  recall  and  examine  the  witnesses  as  to  their 
testimony  on  the  trial.^ 

Actual  Events. — Only  facts  actually  occurring  can  be  incorporated 
in  the  bill.* 

/.  Where  Order  Refusing  Settlement  Appealable. — 
The  settlement  of  a  bill  of  exceptions  is  a  "proceeding  in  an 
action,"  within  a  statute  allowing  a  party  to  be  relieved  from  the 
consequences  of  inadvertence  or  excusable  mistake.*  And  an  order 


not,  except  by  statute,  allowable.  Tay- 
lor V.  Spears,  8  Ark.  429. 

Immaterial  Variation. — A  bill  will  not 
be  corrected  by  the  trial  judge  merely 
because  the  language  of  the  recitals 
used  is  different  from  that  desired  by 
the  adverse  party,  where  the  incor- 
poration of  the  language  sought  could 
not  change  its  interpretation.  Gulf, 
etc.,  R.  Co.  V.  Jones,  73  Tex.  232. 

1.  Collier  v.  State,  13  Ark.  676. 
Refusal  of  Testimony. — So  he  may  even 

refuse  to  hear  testimony  to  prove  the 
bill  as  offered  right  and  his  recollec- 
tion of  it  wrong.  State  v.  Lazarus, 
35  La.  Ann.  1190;  State  v.  Gunter,  30 
La.  Ann.  536. 

2.  Snow  V.  Gould,  74  Me.  540. 
.Where  Minutes  not  Preserved. — Where 

the  judge  has  failed  to  preserve  min- 
utes of  the  testimony,  he  should  per- 
mit the  party  excepting  to  make  a 
statement  of  the  evidence,  and  require 
it  to  be  submitted  to  the  opposite 
party  for  correction;  and  if  the  parties 
cannot  agree,  the  bill  must  be  corrected 
from  the  best  sources  obtainable. 
Weatherford  v.  Wilson,  3  111.  255. 

All  Available  Means. — The  trial  judge 
may  resort  to  all  available  means  to 
determine  the  facts.  People  v.  An- 
thony, 129  111.  222;  People  V.  Williams, 
91  111.  91;  People  V.  Gary,  105  111. 
264. 

3.  Collier  v.  State,  13  Ark.  676; 
r*earson  v.  Grice,  8  Fla.  214;  People 
z.  Oary,  105  111.  264. 

Party  cannot  Examine. — Where,  in 
settling  the  terms  of  a  bill,  the  court 
recalls  a  witness  to  examine  him  as  to 
his  testimony  on  the  trial,  neither 
party  can  re-examine  him  in  addition. 
Whitmore  v.  Coates,  14  Mo.  9. 

Practice  in  South  Dakota. — In  Pollock 
V.  Aikens  (S.  Dak.,  1893),  57  N.  W. 
Rep.  I,  t  was  said:  "  Under  the  pro- 
visions  of    the  statute  [section    5083 


Comp.  Laws],  when  a  party  desires  to 
have  a  bill  of  exceptions  settled  he 
may  pursue  one  of  two  methods. 
First,  after  the  draft  of  the  bill,  and 
the  amendments,  if  any,  thereto  have 
been  prepared  and  served  by  the  re- 
spective parties  within  the  time  pre- 
scribed by  the  statute,  or  the  exten- 
sions allowed  by  the  court  or  judge, 
the  proposed  bill  and  amendments 
may  be  presented  by  the  party  seek- 
ing the  settlement  to  the  judge  who 
tried  the  case,  upon  five  days'  notice 
to  the  adverse  party;  or,  secondly,  the 
party  seeking  the  settlement  may  de- 
liver the  proposed  bill  and  amend- 
ments to  the  clerk  of  the  court  in 
which  the  case  was  pending,  for  the 
judge.  In  the  latter  case  it  is  the 
duty  of  the  clerk  to  present  the  bill 
and  amendments  to  the  judge,  if  he  be 
within  the  county;  if  not,  upon  written 
notice  of  the  party,  forward  them  to 
the  judge  by  some  safe  channel;  if 
not  so  forwarded,  the  clerk  must  de- 
liver them  to  the  judge  immediately 
after  his  return.  When  either  course 
here  indicated  is  pursued,  a  plain  statu- 
tory duty  is  cast  upon  the  judge  to 
settle  the  bill,  and  the  party  appealing 
has  an  absolute  right  to  demand  its 
settlement,  which  can  be  enforced  by 
mandamus." 

4.  Schwarze  v.  Spiegel,  41  111.  App. 
355- 

Facts  not  Occurring. —  Neither  the 
court  nor  the  parties  by  stipulation 
can,  therefore,  make  something  which 
has  not  taken  place  a  part  of  the  rec- 
ord. Schwarze  v.  Spiegel,  41  111. 
App.  355;  Harding  v.  Brophy,  133  111. 
39;   Moore  v.  Bolin,  5  111.  App.  556. 

5.  California. — Stonesifer  v.  Kilburn, 
94  Cal.  33;  Lukes  v.  Logan,  66  Cal. 

33- 

Nebraska. — Wilson  v,  Macklin,  7 
Neb.  52. 


3  Encyc   PI.  «&  Pr. — 29. 
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the  BiU. 


refusing  to  so  relieve  an  exceptant  from  a  failure  to  seasonably 
settle  a  bill  is  appealable  in  California.^ 

9.  Resettlement. — Where  the  statements  of  the  bill  as  settled 
are  deficient  or  false,  a  resettlement  should  be  asked  before  the 
transcript  has  been  transferred  to  the  appellate  court.*  Where 
the  correction  sought  is  supported  by  documentary  evidence,  or 
is  admitted  by  the  adverse  party,  it  should  be  made  as  a  matter 
of  course.^     Otherwise  a  resettlement  should  be  refused.'* 


New  York. — Wilson  v.  Allen,  3  How. 
Pr.  (N.  Y.  Supreme  Ct.)  371;  Rich  v. 
Husson,  I  Duer  (N.  Y.)  620;  Strong  v. 
Hardenburgh,  25  How.  Pr.  (N.  Y. 
Supreme  Ct.)  438. 

Ohio. — Irwin  v.  Bellefontaine  Bank, 
6  Ohio  St.  86. 

1.  Stonesifer  v.  Kilburn,  94  Cal.  33, 
citing  Calderwood  v.  Peyser,  42  Cal. 
no;  Dooly  v.  Norton,  41  Cal.  440; 
Clark  V.  Crane,  57  Cal.  630;  Empire 
Gold  Min.  Co.  v.  Bonanza  Gold  Min. 
Co.,  67  Cal.  406,  overruling  Ketchum 
V.  Crippen,  31  Cal.  365,  and  other 
early  cases. 

And  therefore  mandamus  is  not 
the  proper  remedy,  since  a  decision 
whether  the  case  is  within  the  statute 
is  a  judicial  act.  Stonesifer  v.  Arm- 
strong, 86  Cal.  594;  Hicks  v.  Masten, 
loi  Cal.  651. 

But  where  no  statutory  appeal  exists, 
the  question  whether  an  appellant  who 
has  failed  to  comply  with  statutory 
provisions  affecting  settlement  has 
made  out  a  case  of  unavoidable  or  ex- 
cusable default  entitling  him  to  settle- 
ment, lies  within  the  province  of  the 
trial  judge  alone  to  decide  upon  the 
facts;  his  decision  thereon  is  not  con- 
trollable by  mandamus,  nor  appealable 
within  statutory  privilege.  Pollock 
V.  Aikens  (S.  Dak.,  1893).  57  N.  ^. 
Rep.  I. 

Eemedy. — A  judge's  refusal  to  settle 
or  insert  amendments  is  ordinarily  not 
reviewable  by  appeal  or  writ  of  error. 
Budd  V.  Crea,  6  N.  J.  L.  370.  See 
Eemedy  for  Refusal  to  Settle  and  Sign, 
infra. 

After  Death  of  Party. — In  Wamble  v. 
Graves,  i  Tex.  App.  Civ.  Cas.,  ^  481, 
it  is  held  that  a  bill  of  exceptions  is 
not  a  "new"  proceeding  barred  by 
the  death  of  one  of  the  parties  to  the 
suit  in  which  the  appeal  is  taken,  but 
rather  part  and  parcel  of  the  judg- 
ment itself,  since  the  exceptions  taken 
during  the  progress  of  the  trial  are 
essential  to  its  proper  understanding 
on  appeal,  and  may  be  made  out  ac- 
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cordingly  after  the  death  of  either  of 
the  parties. 

Massachusetts — After  Death  of  Defend- 
ant.— The  trial  judge  may  allow  a  de- 
fendant's exceptions  filed  after  verdict 
for  plaintiff,  although  after  they  were 
filed  and  before  allowance  the  defend- 
ant died.  Although  the  action  does  not 
survive  if  overruled,  judgment  may 
be  rendered  as  of  the  day  when  ver- 
dict was  returned.  Kelley  v.  Riley, 
106  Mass.  339;  Tapley  v.  Martin,  116 
Mass.  275. 

2.  Griffiths  v.  Montandon  (Idaho, 
1895),  39  Pac.  Rep.  195;  People  v. 
Romero,  18  Cal.  90. 

3.  Griffiths  v.  Montandon  (Idaho, 
1895),  39  Pac.  Rep.  195;  People  v. 
Romero,  18  Cal.  90. 

4.  Griffiths  v.  Montandon  (Idaho, 
1895).  39  Pac.  Rep.  195;  People  v. 
Romero,  18  Cal.  90. 

Presumption. — Where  a  trial  judge 
has  regularly  settled  a  bill  of  excep- 
tions every  presumption  is  in  favor  of 
its  correctness,  and  the^adverse  party 
must  affirmatively  show  that  the  bill 
so  settled  is  not  in  accordance  with 
the  fact.  Baird  v.  Gleckler  (S.  Dak., 
1892),  52  N.  W.  Rep.  1097. 

Instances  of  Resettlement. —  In  Wit- 
beck  V.  Waine,  8  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  433,  it  was  held  that,  not- 
withstanding an  appeal  had  been 
taken  to  the  Court  of  Appeals  from  a 
judgment  of  the  Supreme  Court,  a 
justice  of  the  Supreme  Court  still  had 
jurisdiction  at  general  term  to  order  a 
resettlement. 

After  Filing. — In  People  v.  Court  of 
Sessions,  15  How.  Pr.  (N.  Y.  Supreme 
Ct.)  385,  it  was  held  that  the  Court  of 
County  Sessions  of  New  York  had 
power  to  order  the  resettlement  of  a 
bill  of  exceptions,  although  the  bill 
had  been  settled  and  stipulated  as  cor- 
rect by  the  district  attorney  and  the 
counsel  for  relator,  signed  by  a  majori- 
ty of  the  court,  and  filed  with  the  clerk. 

Correction  of  Errotieous  Date.  — 
Where  the  date  of  settlement  written 
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Signature. 


IX.  Authentication — 1.  In  General. — A  bill  of  exceptions  to 
become  a  judicial  record  must  be  duly  authenticated,  or  it  will 
not  be  considered,  although  it  purports  to  be  such.* 

2.  Signature. — The  signature  of  a  bill  of  exceptions  by  the  ap- 
propriate official  is  required  to  attest  the  decision  of  the  trial 
judge  that  it  is  an  accurate  record  of  the  trial-court  proceed- 
ings.* An  unsigned  bill  is  invalid,*  unless,  of  course,  expressly 
declared  by  statute  to  constitute  part  of  the  record  without  sig- 
nature.* 


in  the  bill  is  erroneous,  the  appellant 
should  obtain  leave  to  withdraw  the 
record,  in  order  that  the  bill,  when 
duly  amended  by  the  proper  judge, 
may  be  attached  thereto  and  returned 
by  the  trial-court  clerk;  but  an  order 
allowing  the  withdrawal  is  not  neces- 
sary where  the  bill  has  been  stricken 
from  the  files,  as  it  is  then  under  the 
appellant's  control.  Voman  v.  Deu- 
cey,  22  Wis.  360. 

1.  Colorado. — Meyer  v.  Binkleman,  5 
Colo.  133. 

Illinois. — Fries  v.  Fries,  34  111.  App. 
146;  Boyle  V.  Levings,  28  111.  314:  Gill 
V.  People,  42  111.  321;  Nason  v.  Letz, 
73  111.  371;  Daniels  v.  Shields,  38  111. 
197;  McClurkin  v.  Ewing,  42  111.  284. 

Indiana. — Aurora  F.  Ins.  Co.  v. 
Johnson,  46  Ina.  317. 

Kansas. — Atchison,  etc.,  R.  Co.  v. 
Wagner,  19  Kan.  335;  Waysman  v. 
Updegraph,  McCahon  (Kan.)  89; 
Couse  V.  Phelps,  11  Kan.  455. 

Louisiana. — State  v.  Harris,  39  La. 
Ann.  228. 

Wisconsin.  —  Riker  v.  Scofield,  6 
Wis.  367;  Leonard  v.  Warriner,  20 
Wis.  41. 

United  States. — On  writ  of  error  sued 
out  from  the  Supreme  Court  of  the 
territory  of  Utah,  the  original  bill  of 
exceptions,  signed  by  the  trial  judge, 
certified  by  the  clerk  of  the  trial  court 
and  by  the  clerk  of  the  Supreme  Court 
of  Utah,  transmitted  with  and  filed 
with  the  record  of  the  case,  was  held 
sufficiently  authenticated  and  identi- 
fied.    Barrett  v.  U.  S.,  137  U.  S.  496. 

Joinder  in  Error. — A  joinder  in  error 
does  not  vest  an  unsigned  bill  of  ex- 
ceptions with  validity.  Kerley  v. 
Vann,  52  Ala.  7. 

2.  Bradway  v.  Waddell,  95  Ind.  170; 
Williams  v.  Pendleton,  etc..  Turnpike 
Co.,  76  Ind.  87;  Hill  v.  Hagaman,  84 
Ind.  287;  Stagg  V.  Compton,  81  Ind. 

ki7i. 
The  settlement  of  the  bill  need  not 


be  proved  as  an  independent  fact,  but 
may  be  presumed  to  have  been  prop- 
erly made  from  the  signature  of  the 
judge.  State  v.  Campbell,  20  Nev. 
125. 

Where  Insufficient. — But  a  mere  sig- 
nature to  the  certificate  of  a  trial  judge 
that  a  bill  was  presented  to  him  for 
signature  at  a  certain  time,  without, 
signature  of  the  bill  itself  or  his  cer- 
tificate of  its  correctness,  is  insufficient. 
Harvey  v.  State,  5  Ind.  App.  422. 

3.  Indiana. — Aurora  F.  Ins.  Co.  v. 
Johnson,  46  Ind.  317;  Haddon  v.  Had- 
don,  42  Ind.  378;  Blizzard  v.  Riley,  83 
Ind.  302;  Keiser  v.  Lines,  79  Ind.  445; 
Clay  r/.  Clark,  76  Ind.  161;  Patterson 
V.  State,  ID  Ind.  551;  Eastes  v. 
Daubenspeck,  4  Ind.  617;  Stewart  v. 
State,  24  Ind.  144;  Vanness  v.  Brad- 
ley, 29  Ind.  388;  Ex  p.  Gwartney,  27 
Ind.  189;  Halstead  v.  Brown,  17  Ind. 
202;  Fromm  v.  Lawrence,  16  Ind.  384; 
Warren  County  v.  Saunders,  16  Ind. 
405. 

Mississippi. — Graves  v.  Monet,  7 
Smed.  &  M.  (Miss.)45. 

Missouri. — Perkins  v.  Bakrow,  39 
Mo.  App.  332;  Puller  v.  Thomas,  36 
Mo.  App.  105;  Darrah  v.  Steamboat 
Lightfoot,  17  Mo.  276;  Hoyt  v.  Will- 
iams, 41  Mo.  270. 

Tennessee. — Garrett  v.  Rogers,  i 
Heisk.  (Tenn.)32i. 

Texas. — Clitus  v.  Langford  (Tex. 
Civ.  App.,  1893),  24  S.  W.  Rep.  325. 

Wisconsin.  —  Ricker  v.  Scofield,  6 
Wis.  367. 

Certificate  without  Signature. — Where 
a  bill  was  not  signed,  a  certificate 
of  the  trial  judge  that  it  contained 
"  a  true,  full,  and  complete  ex- 
hibit of  all  the  evidence  given  in  the 
said  cause  "  was  held  not  to  save  the 
document  from  being  a  nullity.  Clay 
V.  Clark,  76  Ind.  162. 

4.  See  Burdick  v.  Briggs,  11  Wis. 
133- 

By   Bystanders. — So   where    statutes 
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Wairer  by  Stipulation. — The  signature  cannot  be  waived  and  the 
bill  validated  by  express  stipulation  of  counsel.* 

3.  By  Whom  Signed — a.  Trial  Judge. — Ordinarily  the  bill 
must  be  authenticated  by  the  signature  of  the  judge  to  whose 
rulings  the  exceptions  were  taken.* 


allow  a  bill  to  be  signed  by  bystanders, 
on  refusal  of  the^judge  to  sign,  it  must, 
to  be  valid,  be  signed  either  by  the 
judge  or  the  bystanders.  Klotz  v.  Per- 
teet,  loi  Mo.  215.  ?>&^  Remedy  for  Re- 
fusal to  Settle  and  Sign,  infra. 

1.  Robinson  z/.Matthews, 16  Fla.  320; 
Thompson  v.  Seipp,  44  111.  App.  515; 
Stock  Quotation  Tel.  Co.  v.  Chicago 
Board  of  Trade,  44  111.  App.  358; 
Harding  v.  Brophy,  133  III.  39;  Moore 
V.  Bolin,  5  111.  App.  556;  CruU  v. 
Keener,  17  111.  246. 

In  Lynch  v.  Craney,  95  Mich.  199,  it 
is  said  that  the  practice  of  stipulat- 
ing a  bill  of  exceptions  without  the 
sanction  of  the  judge  cannot  be  com- 
mended; and  if  such  fact  be  brought 
to  the  attention  of  the  court  before 
the  argument  of  the  case,  the  appeal 
will  be  dismissed. 

Estoppel. — But  it  would  appear  that 
where  the  appellee  has  failed  to  raise 
the  objection  before  the  counsel  have 
argued  the  case,  he  is  estopped  to  make 
itatall.   Lynch  i-.Craney,  95  Mich.  199. 

And  where  parties  submit  a  case 
knowingly  upon  an  unsigned  bill  of  ex- 
ceptions, the  appellate  court  will  not, 
after  it  has  rendered  a  decision,  set 
such  decision  aside,  reinstate  the 
cause,  and  award  a  certiorari  to  bring 
up  a  new  bill  of  exceptions,  signed  by 
the  judge,  with  the  consent  of  the 
parties.     Kerley  v.  Vann,  52  Ala.  7. 

In  California  a  party  may,  by  stipula- 
tion, waive  the  signature  of  the  judge 
or  referee  to  a  bill  of  exceptions,  and 
consent  that  a  motion  for  a  new  trial 
be  heard  upon  such  a  bill.  Sarver  v. 
Garcia,  49  Cal.  218. 

2.  Alabatna. — Ex  p.  Nelson,  62  Ala. 
376. 

Arkansas. — McNinn  v.  Shultz,  34 
Ark.  627;  Turner  v.  Collier,  37  Ark. 
529;  Bullock  V.  Neal,  42  Ark.  280;  Wat- 
kins  V.  State,  37  Ark.  370;  Cowald  v. 
Altchul,  40  Ark.  174. 

California. — People  v.  Lee,  14  Cal. 
510;  De  Johnson  v.  Sepulbeda,  5  Cal. 
149;  Gee  V.  Terrio,  55  Cal.  381. 

Colorado.  —  Fechheimer  v.  Troun- 
stiene,  12  Colo.  283;  Gumm  v.  Metz,  9 
Colo.  5S0. 

Florida. — Robinson  v.  Matthews,  16 


Fla.  319;  Proctor  v.  Hart,  5  Fla.  470; 
Tompkins  v.  Eason,  8  Fla.  15. 

Illinois. — Cline  v.  Toledo,  etc.,  R. 
Co.,  41  111.  App.  516;  Chicago,  etc.,  R. 
Co.  V.  Marseilles,  107  111.  313;  David 
V.  Bradley,  79  111.  316;  Fielden  v.  Peo- 
ple, 128  111.  595;  Chicago,  etc.,  R.  Co. 
V.  Johnson,  34  111.  App.  351. 

Indiana. — Finch  v.  Travellers'  Ins. 
Co.,  87  Ind.  302;  Ludlow  v.  Walker,  67 
Ind.  353;  Reeder  v.  English,  62  Ind. 
78;  Toledo,  etc.,  R.  Co.  v.  Rogers,  48 
Ind.  427;  Eastesf,  Daubenspeck, 4 Ind. 
617;  Patterson  v.  State,  10  Ind.  551; 
Fromm  v.  Lawrence,  16  Ind.  384;  War- 
ren County  V.  Saunders,  16  Ind.  405; 
Halstead  v.  Brown,  17  Ind.  202;  Ever- 
hart  V.  Hollingsworth,  19  Ind.  138; 
Stewart  v.  State,  24  Ind.  142;  Ex 
p.  Gwastney,  27  Ind.  189;  Albaugh 
V.  James.  29  Ind.  398;  Vanness  v. 
Bradley,  29  Ind.  388;  Stewart  v.  Ran- 
kin, 39  Ind.  161;  Kennedy  v.  State,  37 
Ind.  355;  Kesler  v.  Myers,  41  Ind. 
543;  Haddon  v.  Haddon,  42  Ind. 
378;  Travellers'  Ins.  Co.  v.  Leeds,  38 
Ind.  444;  Longworth  v.  Higham,  8g 
Ind.  352. 

Iowa. — Fairfield  Ind.  Dist.  v.  Farm- 
er, 74  Iowa,  744. 

Kentucky.  —  Stanaford  v.  Parker 
(Ky.,  1891),  15  S.  W.  Rep.  784. 

Louisiana. — State  v.  Harris,  39  La. 
Ann.  228. 

Missouri. — Garth  v.  Caldwell,  72 
Mo.  622;  Perkins  v.  Bakrow,  39  Mo. 
App.  331;  Connelley  v.  Leslie,  28  Mo. 
App.  551;  Klotz  V.  Perteet,  loi  Mo. 
215;  State  V.  Greenwade,  72  Mo.  298; 
Puller  V.    Thomas,  36  Mo.   App.  105. 

Nevada. — State  v.  Huff,  11  Nev.  17; 
People  V.  Gleason,  i  Nev.  173. 

Neiv  York. — Morse  v.  Evans,  6  How. 
Pr.  (N.  Y.  Supreme  Ct.)  445;  Zabris- 
kie  V.  Smith,  11  N.  Y.  480;  Law  v. 
Jackson,  8  Cow.  (N.  Y.)  746;  Clark  v. 
Dutcher,  19  Johns,  (N.  Y.)  246. 

North  Carolina. — Isler  v.  Haddock, 
72  N.  Car.  119. 

Ohio. — Laboldf.  Wilson,  4  Ohio  Cir. 
Ct.  Rep.  345. 

Oregon. — Thompson  v.  Backenstos, 
I  Oregon  17. 

Tennessee. — Garrett  v.  Rogers,  I 
Heisk.  (Tenn.)  321. 
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Statutory. — Where  the  statute  designates  a  person  to  sign  the  bill, 
it  must  be  strictly  complied  with,*  and  the  power  to  sign  cannot 
be  delegated  to  another,  since  it  involves  a  judicial  decision  that 
the  bill  is  correct.^ 

b.  Referee. — Where  the  trial  is  before  a  referee,  a  bill  of  ex- 
ceptions taken  to  his  rulings  must  be  signed  by  him.' 

c.  Several  Judges. — Where  court  is  held  by  more  than  one 
judge,  the  presiding  judge  is  the  proper  person  to  sign  the  bill,* 


Texas. — Hill  v.  State,  lO  Tex.  App. 
673.  35  Tex.  348. 

Vermont. — Hancock  v.  Worcester,  62 
Vt.  106. 

West  Virginia. — Com.  v.  Hall,  8  W. 
Va.  259. 

JVisconsin. — Merwins  v.  O'Day,  9 
Wis.  156;  Conger  v.  Chamberlain, 
II  Wis.  187;  Davis  v.  Menasha,  20 
Wis.    194;    Riker   v.    Scofield,  6  Wis. 

367- 

UnitedStates. — Ex  p.  Bradstreet,  4 
Pet.  (U.  S.)  102;  Sire  v.  Ellithorpe  Air 
Brake  Co.,  137  U.  S.  579;  Mussina  v. 
Carazos,  6  Wall.  (U.  S.)  355;  Young  v. 
Martin,  8  Wall.  (U.  S.)  355;  Lev- 
eringe  v.  Dayton,  4  Wash.  (U.  S.)698; 
Origet  V.  U.  S.,  125  U.  S.  240. 

Cause  Tried  before  City  Council. — So 
where  a  cause  is  tried  before  a  city 
council  and  a  bill  of  exceptions  is 
allowed,  the  bill  must  be  signed  by 
the  city  council.  Bland  v.  Jackson, 
51  Kan.  496. 

Kule  in  Ohio.— In  Wilson  v.  Gid- 
dings,  28  Ohio  St.  561,  it  was  said: 
"  We  do  not  think  it  essential  to  the 
validity  of  a  bill  of  exceptions  in  all 
cases  that  it  be  allowed  and  signed 
and  sealed  by  ihe  judges  who  presided 
at  the  trial,  unless  the  same  judges 
also  presided  at  the  time  the  motion 
for  the  new  trial  was  heard  and  dis- 
posed of.  We  think  the  statute  *  *  * 
is  complied  with  when  the  judges  who 
compose  the  court,  or  a  majority  of 
them,  at  the  time  the  motion  for  a  new 
trial  is  heard  and  disposed  of,  allow 
the  bill  of  exceptions  taken  to  that  rul- 
ing." 

Appellate  Judge. — A  judge  of  the  Ap- 
pellate Court  cannot  as  such  sign  a  bill 
of  exceptions  without  express  statu- 
tory authority.  Fielden  v.  People, 
128  111.  595:  Davis  V.  Menasha,  20 
Wis.  194. 

Signature  by  the  Last  Name  of  the 

I  judge,  with  the  added  designation  of 
"judge,"      is     sufficient.       Mays     v. 
Deaver,  i  Iowa  216. 
I 


I 
I 


1.  Schaffroneck  v.  Martin,  9  Neb. 
39;  Brand  v.  Garrett,  62  Ga.  165. 

So,  where  statute  requires  the  bill  to 
be  signed  by  a  party  or  his  attorney, 
substantial  compliance  must  be  made; 
a  mere  indorsement  of  the  attorney's 
name  on  the  back  of  the  bill  is  insuf- 
ficient. Brand  v,  Garrett,  62  Ga. 
165. 

By  Clerk. — Statutes  allowing  a  per- 
son other  than  a  judge  to  sign  are 
strictly  construed.  So,  where  a  stat- 
ute provides  that  a  clerk  may  sign  in 
case  of  the  death  of  the  judge,  it  does 
not  extend  to  the  judge's  resignation. 
Schaffroneck  v.  Martin,  9  Neb.  38. 

2.  Thompson  v.  Seipp,  44  111.  App. 
515;  Emerson  v.  Clark,  3  111.  489; 
Byrne  v.  Clark,  31  111.  App.  651;  To- 
ledo, etc.,  R.  Co.  V.  Rogers,  48  Ind. 
427;  Poteet  V.  Cabell  County,  30  W. 
Va.  58. 

3.  Carlson  v.  Beckman,  35  Neb.  392; 
Light  V.  Kennard,  10  Neb.  330;  Tur- 
ner V.  Turner,  12  Neb.  161;  State  v, 
Gaslin,  30  Neb.  651;  Way  v.  Fravel, 
61  Ind.  162. 

In  Wisconsin,  however,  it  is  held  that 
the  bill  of  exceptions  taken  before  the 
referee  must  be  signed  by  the  trial- 
court  judge.  Dougherty  v.  North  Wis- 
consin R.  Co.,  36  Wis.  402;  Gilbank  v. 
Stephenson,  30  Wis.  157. 

Master  in  Chancery. — And  in  Texas 
it  is  held  that  where  a  cause  is  re- 
ferred to  a  master  in  chancery,  and  a 
bill  of  exceptions  is  allowable  there- 
from by  statute,  it  should  not  only  be 
approved  and  signed  by  the  master, 
but  by  the  court  referring  the  cause 
as  well.  Ballard  v.  McMillan,  5  Tex. 
Civ.  App.  679;  Willis  V.  Donac,  61  Tex. 
588. 

4.  Hotchkiss  v.  Dalton,  46  Conn. 
467;  Small  V.  Haskins,  30  Vt.  172; 
Small  V.  Haskins,  29  Vt.  187;  State 
Treasurer  v.  Merrill,  14  Vt.  557. 

Indiana. — In  an  early  Indiana  case 
it  was  held  that  the  bill  should  be 
signed  by  a  majority  of  the  judges 
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unless  the  statute  directs  otherwise.* 

Judges  Hearing  Parts  of  Case. — Where  different  judges  hear  different 
parts  of  the  case,  each  should  sign  a  separate  bill  embracing  the 
proceedings  held  before  him.* 

d.  Special  Judge. — Where  a  special  judge  holds  the  trial, 
he  alone  is  authorized  to  sign  the  bill  of  exceptions.^ 


holding  the  trial  court.  Gharkey  v. 
Halstead,  i  Ind.  389;  Miller  z/.  Burger, 
2  Ind.  337. 

But  where  the  record  does  not  show 
whether  the  rest  of  the  judges  were 
present  during  the  trial,  although  pres- 
ent at  its  commencement,  it  will  be  pre- 
sumed, where  the  bill  was  signed  by 
the  presiding  judge  alone,  that  he 
alone  heard  the  trial.  Miller  v.  Bur- 
ger, 2  Ind.  337. 

1.  Clark  V.  Dutcher,  19  Johns.  (N. 
Y.)  246;  Pratt  V.  Malcolm,  13  Johns. 
(N.  Y.)  320;  Birge  v.  People,  5  Park. 
Cr.  Rep.  (N.  Y.)  12.  And  see  Agnew 
V.  Campbell,  17  N.  J.  L.  291. 

In  Ohio,  on  appeal  from  the  District 
Court,  all  the  judges  should  sign  the 
bill.  Wagner  v.  Ziegler,  44  Ohio  St. 
66. 

Under  United  States  Practice  where 
a  bill  is  certified  by  a  district  judge 
holding  circuit  court  it  will  be  pre- 
sumed, unless  the  record  shows  the 
contrary,  that  the  circuit  justice  and 
circuit  judge  were  not  present.  Cooke 
V.  Avery,  147  U.  S.  375. 

By  Judges  Concurring.  —  Where  a 
statute  requires  a  bill  of  exceptions 
taken  on  motion  or  order  to  be  signed 
by  the  judges  concurring  in  such  or- 
der or  motion,  it  is  sufficient  if  they 
s':gn,  although  the  remaining  judges 
do  not  sign.  Bascom  v.  Parrish,  18 
Ohio  266. 

In  Virginia  it  has  been  held  that 
all  the  judges  who  held  the  trial  must 
sign.  Gordon  v.  Browne,  3  Hen.  &  M. 
(Va.)  219. 

2.  Chicago,  etc.R.  Co.  v.  Marseilles, 
107  111.  313;  Safford  v.  Knight,  117 
Mass.  281;  Doe  v.  Parker,  3  Smed.  & 
M.  (Miss.)  114. 

Where  the  trial  was  presided  over 
partly  by  a  regular  and  partly  by  a 
special  judge,  each  should  sign  a  bill  of 
exceptions  as  to  the  proceedings  held 
before  him.     Bullock  v.  Neal,  42  Ark. 

279- 

Change  of  Venue. — So  a  court  to  which 
a  cause  is  transferred  on  change  of 
venue  can  allow  no  bill  of  exceptions 
as   to  matters  which  occurred  in  the 


court  from  which  the  venue  was 
changed.  Keen  v.  Schnedler,  92  Mo. 
516. 

Where  venue  is  changed  to  a  differ- 
ent circuit,  and  another  judge  is  ap- 
pointed to  try  the  cause,  the  latter 
must  sign  the  bill.  Lee  v.  Hills,  66 
Ind.  474. 

Order  Extending  Time. — Where  the 
case  is  tried  by  a  judge  of  anotherdis- 
trict,  who  is  succeeded,  after  verdict 
returned,  by  the  regular  judge,  who 
hears  a  motion  for  new  trial — held, 
that  such  succeeding  judge  has  au- 
thority to  make  an  order  extending  the 
time,  under  the  statute,  for  the  prep- 
aration of  the  bill.  State  v.  Gaslin, 
32  Neb.  291. 

Preliminary  Motion. — A  trial  judge 
who  passes  on  a  preliminar)'  motion 
in  a  case  may  settle  a  bill  of  excep- 
tions embracing  the  evidence  intro- 
duced on  the  motion,  although  an- 
other judge  presided  at  the  trial  of 
the  case.  Schields  v.  Horbach,  40 
Neb.  103. 

At  Different  Terms. — The  same  prin- 
ciple requires  that  where  the  trial  is 
heard  partly  at  one  term  and  partly  at 
another,  a  bill  embodying  the  proceed- 
ings at  each  term  should  be  signed  by 
the  judge  presiding  at  such  term. 
So  where  a  trial  is  had  and  judg- 
ment rendered  at  one  term,  and  a  mo- 
tion for  new  trial  is  heard  and  decided 
at  a  subsequent  term  by  a  different 
judge,  the  bill  of  exceptions  taken  to 
each  proceeding  should  be  signed  by 
the  respective  judges  who  heard  them, 
although  the  cause  is  the  same.  Doe 
V.  Parker,  3  Smed.  &  M.  (Miss.)  114. 

3.  Watkins  v.  State,  37  Ark.  370; 
Lerch  v.  Emmett,  44  Ind.  331. 

In  Mississippi  a  bill  of  exceptions 
must  be  signed  by  the  regular  judge, 
although  a  special  judge  held  the 
trial.  Rankin  County  Sav.  Bank  v. 
Johnson,  56  Miss.  125. 

Counsel  as  Special  Judge. — Where  a 
counsel  for  one  of  the  parties  is 
elected  a  special  judge,  he  is  disquali- 
fied by  his  interest  in  the  controversy 
from  exercising  the  judicial  function 
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e.  After  Death  or  Resignation  of  Trial  Judge. — The 
cases  are  contradictory  as  to  the  proper  person  to  sign  a  bill  of 
exceptions  where  the  judge  holding  the  trial  has  died,  resigned,  or 
gone  out  of  office  before  the  bill  is  allowed. 

New  Trial. — In  some  jurisdictions  the  rule  obtains  that  the  case 
must  be  sent  back  for  a  new  trial.* 

By  Successor. — In  other  states  the  successor  of  the  ex-judge  is  held 
authorized  to  sign  the  bill,  since  the  court  continues  although  its 
personality  changes.* 


of  settling  and  signing  a  bill.     Water- 
man 7/.  Morgan,  114  Ind.  237. 

After  Term  Expires. — In  Indiana  it 
was  held  that  where  a  special  judge, 
acting  under  appointment  from  the 
duly  elected  judge,  grants  leave  to 
file  a  bill  of  exceptions,  and  fixes  a 
time  within  which  it  shall  be  filed,  he 
may  properly  sign  it  after  his  term 
expires.     Shugart  v.   Miles,  125    Ind. 

445- 

1.  Maryland. — In  State  t/.  Weiskittle, 
61  Md.  51,  the  court  says:  "  In  this 
state  it  is  not  admissible  for  another 
judge  to  pass  upon  the  correctness  of 
his  predecessors  ruling  in  such  case. 
The  new  trial  will  go  as  a  matter  of 
course." 

Michigan. — Scribner  v.  Gay,  5  Mich. 
512;  Van  Valkenburg  v.  Rogers,  17 
Mich.  322;  Tefft  v.  Windsor,  17  Mich. 
425;  Tucker  v.  Tucker,  26  Mich.  443; 
Crittenden  v.  Schermerhorn,  35  Mich. 
370;  People  V.  Judge,  41  Mich.  726. 

England.  —  Newton  v.  Boodle,  4 
Dow.  &  L.  664;  Thomason  v.  Lan- 
cashire, etc.,  R.  Co.,  28  L.  T.,  N.  S. 
819;  Nind  V.  Arthur.  7  Dow.  •&  L.  252; 
Benett  v.  Peninsular,  etc..  Steamboat 
Co.,  32  Eng.  L.  &  Eq.  318. 

In  Michigan  the  Act  of  1879  al- 
lows the  successor  of  the  trial  judge 
to  settle  a  bill  of  exceptions  on  the 
stenographer's  minutes.  See  Stebbins 
V.  Field,  41  Mich.  373.  Compare  Peo- 
ple V.  Judge.  40  Mich.  630.  Such  a 
statute  is  constitutional.  Mason  v. 
Phelps,  48  Mich.  126.  So  also  in  North 
Carolina.  Ilerz/.  Haddock,  72  N.  Car. 
119.  Compare  Alley  v.  McCabe,  147 
111.  4TO,  where  it  is  seriously  doubted 
whether  such  a  remedy  could  be  had  in 
Illinois. 

Reason  of  Bule. — The  ground  of  this 
ruling  is,  that  the  settlement  and 
allowance  can  only  be  made  by  the 
judicial  officialwho  is  personally  cog- 
nizant of  the  proceedings,  and  can 
testify  from  his  personal   knowledge 


to  the  accuracy  of  the  bill,  and  that  the 
exceptant  should  not  lose  the  benefit 
of  his  exceptions  because  of  an  event 
which  he  could  in  no  wise  prevent. 
See  the  cases  supra. 

When  Motion  for  New  Trial  Made. — 
The  motion  for  new  trial  must  be  made 
promptly  or  it  will  be  denied.  Thom- 
ason V.  Lancashire,  etc.,  R.  Co.,  28  L. 
T.,  N.  S.  819. 

New  York. — In  Milvehal  v.  Milward. 
2  Duer  (N.  Y.)6o7,  it  was  held  that 
when  the  trial  judge  had  since  de- 
ceased, the  court  would  order  the  bill 
to  be  signed  in  his  name  by  the  clerk. 

Stipulations — Where  the  Bule  Prevails. 
— A  stipulation  entered  into  by  coun- 
sel, empowering  the  trial  judge  to  sign 
the  bill  after  his  retirement  from  oflice, 
is  a  nullity.  Crittenden  v.  Schermer- 
horn, 35  Mich.  370. 

2.  Florida. — Hayes  v.  McNealy,  16 
Fla.  408;  Bowden  v.  Wilson,  21  Fla. 
169. 

Indiana. — Wood  v.  Ohio  Falls  Car 
Co.,  136  Ind.  598;  Hedrick  v.  Hedrick, 
28  Ind.  291;  Smith  v.  Baugh,  32  Ind. 
163;  Toledo,  etc.,  R.  Co.  v.  Rogers, 
48  Ind.  427;  McKeen  v.  Boord,  60  Ind. 
280;  Bement  v.  May,  135  Ind.  664; 
Reed  v.  Worland,  64  Ind.  216;  Finch 
V.  Travellers'  Ins.  Co.,  87  Ind.  302; 
Travellers'  Ins.  Co.  v.  Leeds,  38  Ind. 
444;  Lerch  v.  Emmett,  44  Ind.  331; 
Cincinnati,  etc.,  R.  Co.  v.  Grames,  8 
Ind.  App.  112;  Lee  v.  Hills,  66  Ind. 
474;  Bowlus  V.  Brier,  87  Ind.  391; 
Ketcham  v.  Hill,  42  Ind.  64. 

Where  a  verified  petition,  show- 
ing the  refusal  of  the  trial  judge 
to  sign  a  properly  prepared  and  pre- 
sented bill  of  exceptions,  is  presented 
to  his  successor,  it  is  the  duty  of  the 
successor  to  sign  it  although  the  time 
has  expired,  and  he  may  be  compelled 
to  do  so  by  mandamus.  State  t*.  Slick, 
86  Ind.  501;  Hedrick  v.  Hedrick,  28 
Ind.  291;  Smith  v.  Baugh.  32  Ind.  163. 

Justice  Be-clectcd. — Where  a  justice 
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Where  Signed. 


/.  Ex-jUDGE. — The  prevailing  doctrine  in  the  case  of  the  re- 
moval, resignation, orexpiration  of  the  term  of  the  trial  judge  is  that 
the  judicial  function  survives  in  him  for  the  purpose  of  authenti- 
cating the  bill,  and  he  is  accordingly  the  proper  person  to  sign.* 
His  successor  cannot  allow  the  bill,  as  he  is  a  stranger  to  the 
judicial  proceedings  related  therein.* 

4.  Where  Signed. — Where  a  trial  judge  exercises  a  general  juris- 
diction coextensive  with  the  state,  it  is  immaterial  in  what  part 
thereof  the  bill  is  signed.* 


who  holds  the  trial  goes  out  of  office, 
but  is  re-elected  before  the  bill  is  pre- 
pared, he  may  properly  sign  it.  Hotch- 
kiss  V.  Dalton,  46  Conn.  472. 

Judge  Previously  Attorney. — But  one 
who  has  previously  acted  as  attorney 
in  the  cause  cannot  sign  as  such  suc- 
cessor. Waterman  v.  Morgan,  114 
Ind.  242. 

Sealing. — It  was  held  in  Frazier  v. 
Laughlin,  6  111.  186,  that  a  presiding 
judge  might  seal  a  bill  of  exceptions 
after  the  expiration  of  his  term  of 
office. 

Where  Court  Abolished. — Where  the 
court  trying  the  cause  had  been  abol- 
ished prior  to  the  signature  of  the  bill 
by  the  judge  thereof,  it  was  held,  in 
Reed  v.  Worland,  64  Ind.  219,  that  the 
bill  was  void.  It  should  have  been 
signed  by  the  judge  of  the  court  to 
which  the  jurisdiction  of  the  abolished 
tribunal  was  transferred. 

1.  Missouri. — Cranor  v.  School  Dist. 
No.  2,  18  Mo.  App.  397;  Consaul  v. 
Lidell,  7  Mo.  250;  Connelley  v.  Leslie, 
28  Mo.  App.  551. 

Nebraska. — State  v.  Barnes,  16  Neb. 
37;  Quick  V.  Sachsse,  31  Neb.  312. 

New  Mexico. — Wheeler  v.  Fick,  4  N. 
Mex.  36. 

Pennsylvania. — Galbraith  v.  Green, 
13  S.  &  R.  (Pa.)  86. 

Wisconsin.  —  Fellows  v.  Tate,  14 
Wis.  156;  Davis  v.  Menasha,  20  Wis. 
205;  Hale  V.  Haselton,  21  Wis.  325. 

Wyoming. — Stirling  v.  Wagner  (Wy- 
oming, 1892),  31  Pac.  Rep.  1032. 

Certiorari. — In  Galbraith  v.  Green, 
13  S.  &  R.  (Pa.)  85,  it  is  held  that 
the  regular  mode  of  procuring  a  re- 
turn of  bills  of  exceptions  by  a  judge 
whose  office  has  expired  is  by  certio- 
rari directed  to  him. 

2.  Alabama. — Ex  p.  Nelson,  62  Ala. 
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Arkansas.  —  Cowall  v.  Altchul,  40 
Ark.  174. 

Colorado, — Empire  Land,  etc.,  Co.  v. 


Engley,  14  Colo.  289;  Fechheimer  v. 
Trounstiene,  12  Colo.  282. 

Georgia. — Brown  v.  Happ,  39  Ga. 
61. 

Illinois. — Chicago,  etc.,  R.  Co.  v. 
Johnson,  34  111.  App.  351;  Thompson 
V.  Duflf,  17  111.  App.  304;  Davis  v. 
Bradley,  79  111.  316;  Jones  v.  Sprague, 

3  111..  55- 

Missouri. — Sahlein  v.  Gum,  43  Mo. 
App.  315;  Consaul  v.  Lidell.  7  Mo. 
250. 

Vermont. — Hancock  v.  Worcester, 
62  Vt.  108. 

In  Phelps,  etc.,  Co.  v.  Conant,  30 
Vt.  277,  it  was  held  that  the  presiding 
judge  of  the  county  court  has  no 
authority  to  amend  a  bill  of  exceptions 
after  his  term  of  office  has  expired. 

The  rule  applies  even  though  the 
parties  to  the  appeal  consent  that  it 
may  be  so  signed.  Connelley  v.  Les- 
lie, 28  Mo.  App.  551. 

In  Pennsylvania  it  is  held  that,  while 
an  ex-judge  may  sign  a  bill  after  the 
expiration  of  his  term,  where  the  trial 
judge  dies  before  signature  his  suc- 
cessor may  sign,  and  the  writ  of  error 
on  appeal  will  be  continued,  to  allow 
it  to  be  done.  McCandless  v.  Mc- 
Wha,  20  Pa.  St.  183.  Compare  Burk 
V.  McMullen,  4  Pa.  St.  317. 

In  Nebraska — By  Clerk. — Where  the 
parties  interested  agree  upon  a  bill 
of  exceptions,  and  they  attach  there- 
to a  written  stipulation  to  that  ef- 
fect, the  clerk  is  authorized  and  may 
be  compelled  to  sign,  if  the  judge 
is  either  disqualified  or  unable  to  do 
so.  Great  Western  Mfg.  Co.  v. 
Hunter,  14  Neb.  452. 

3.  Ex  p.  Nelson,  62  Ala.  382;  Ba- 
con V.  State,  22  Fla.  50;  Oliver  v. 
Toun,  24  Wis.  512. 

Out  of  Circuit. — Where  the  judge  of 
the  court  who  hears  the  case  in  one 
circuit  leaves  the  circuit  thereafter 
and  holds  court  in  another  circuit,  he 
is  not  disqualified   to  settle  a   bill  of 
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Sealing. 


5.  How  Shown. — The  bill  must  affirmatively  show  the  signature 
of  the  proper  official.*  A  recital  in  the  record  that  it  has  been 
signed  is  not  sufficient.* 

6.  Sealing — common  Law. — At  common  law  it  was  essential  that 
the  bill  of  exceptions  be  sealed  by  the  trial  judge.'  The  rule  ob- 
tains generally,  although  not  universally,  under  modern  practice.* 

What  Seal  Kequired, — The  trial  judge  must  attest  his  signature  to 
the  bill  by  his  own  seal,  not  that  of  the  court  below.' 

statute  Mandatory. — A  statute  requiring  a  bill  to  be  sealed  is  man- 
datory, and  cannot  be  waived  by  the  express  or  implied  consent 
of  parties.** 

exceptions  in  the  second  circuit  in  a 
case  heard  in  the  first  circuit.  Ex  p. 
Nelson,  62  Ala.  377. 

1.  Shilito  V.   Thacker,  43  Ohio  St. 

63- 

2.  Shilito  V.  Thacker,  43  Ohio  St. 
63;  Wagner  v.  Ziegler,  44  Ohio  St.  59; 
Rankin  v.  Sanderson,  35  Ohio  St.  482. 
See  Time  for  Settlement  and  Signature, 
infra. 

3.  Illinois. — Hale  v.  Strubel,  121  111. 
321  ;  Jones  v.  Sprague,  3  111.  55  ; 
Widows',  etc.,  Ben.  Assoc,  v.  Powers, 
30  111.  App.  82;  Cline  v.  Toledo,  etc., 
R.  Co.,  41  111.  App.  517;  Chicago, 
etc.,  R.  Co.  V.  Johnson,  34  111.  App.  352. 

Maryland. — Davis  v.  Wilson,  2  Har. 
&  J.  (Md.)  345;  Milburn  v.  State,  i 
Md.  13. 

United  States. — Pomeroy  v.  State 
Bank,  i  Wall.  (U.  S.)  592. 

4.  Alabama. — Haden  v.  Brown,  22 
Ala.  572;  Powers  v.  Wright,  Minor 
(Ala.)  66. 

Colorado. — De  La  Mar  v.  Hurd,  4 
Colo.  442;  Denver  v.  Capelli,  3  Colo. 
235;  Marshall  Silver  Min.  Co.  v. 
Kirtley,  8  Colo.  108;  Laffey  v.  Chap- 
man, 9  Colo.  304;  Reed  v.  Cates,  ir 
Colo.  527;  Gates  v.  People,  iiColo.  292. 

Florida. —  Robinson  v.  L'Engle,  13 
Fla.  482. 

Illinois. — Reeves  v.  Reeves,  54  111. 
332;  Jones  V.  Sprague,  3  111.  55:  Frazier 
V.  Laughlin,  6  111.  186;  Planing  Mill 
Lumber  Co.  v.  Chicago,  56  111.  304. 

Indiana. — Eastes  v.  Daubenspeck,  4 
Ind.  617. 

Kentucky. — Tweedy  v.  Com.,  2  Mete. 
(Ky.)379. 

Maryland. — Davis  v.  Wilson,  2  Har. 

&  J.  (Md.)345. 

Mississippi. — Stephenson   v.   Smith, 

23  Miss.  507;    Forniquet  v.  Tegarden, 

24  Miss.  96. 
Missouri.  —  Darrah     v.    Steamboat 

Lightfoot,  17  Mo.  277. 
New     York. — Morse     v.    Evans,    6 


How.  Pr.  (N.  Y.  Supreme  Ct.)  445; 
Zabriskie  v.  Smith,  11  N.  Y.  480;  Rad- 
cliff  V.  Rhan,  5  Den.  (N.  Y.)  234. 

Ohio. — Shoup  V.  Green  (Ohio),  8 
West.  L.  J.  472;  Rankin  v.  Sanderson, 
35  Ohio  St.  4S2. 

Oregon. — Thompson  v.  Backenstos, 
I  Oregon  117. 

United  States  Courts. — In  the  United 
States  courts  a  seal  is  not  essential  to 
a  bill  of  exceptions.  Herbert  v.  But- 
ler, 97  U.  S.  320;  Generes  v.  Camp- 
bell, II  Wall.  (U.  S.)  193,  U.  S.  Rev. 
Stat.,  §  593. 

Sufficient  Sealing. — Where  the  law 
allows  the  substitution  of  a  scroll 
for  a  seal,  the  signature  of  the  bill 
by  the  judge  with  the  letters  "  L.  S." 
inclosed  in  brackets  immediately  after 
is  sufficient.  Morgenson  v.  Middlesex 
Min.,  etc.,  Co.,  11  Colo.  179. 

6.  Hammond  v.  Bovee,  4  Colo.  App. 
269  ;  Morgenson  v.  Middlesex  Min., 
etc.,  Co.,  II  Colo.  176. 

Inferior  Tribunals. — Where  the  law 
extends  a  bill  of  exceptions  to  inferior 
tribunals  to  which  the  remedy  did  not 
attach  at  common  law,  as  to  courts  of 
justices  of  the  peace,  no  seal  is  re- 
quired to  authenticate  it  unless  the 
law  requires  the  justice  of  the  peace 
to  have  a  seal.  Stager  v.  Harrington, 
27  Kan.  420. 

By  Each  Judge. — The  bill  must  be 
sealed  by  each  judicial  officer  required 
to  sign  it.  Each  signature  must  be 
attested.  Pratt  v.  Malcolm,  13  Johns. 
(N.  Y.)32i. 

Packet  Transferring  BiU.— But  the 
packet  by  which  the  bill  of  exceptions 
is  transferred  to  the  appellate  court 
need  not  be  under  the  clerk's  seal  to 
validate  it.  Harring  v.  Barwick,  24 
Ga.  59- 

6.  Marshall  Silver  Min.  Co.  v.  Kirt- 
ley, 8  Colo,  no;  Floyd  v.  Fountain, 
17  Ala.  700;  Kenan  v.  Starke,  6  Ala. 
773- 
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7.  Certification — a.  By  Judge. — Where  the  statute  does  not 
require  a  certificate,  the  approval  and  signature  of  the  bill  is  a  cer- 
tification that  all  the  material  recitals  preceding  the  judge's  sig- 
nature are  true.^ 

statutory. — Where  required  by  statute  the  certificate  must  sub- 
stantially conform  to  the  certificate  prescribed  by  the  statute,  or 
the  bill  of  exceptions  will  be  disregarded.* 


1.  Rhea  v.  Crunk  (Ind.  App.,  1895), 
39  N.  E.  Rep.  879;  McCormick  Har- 
vesting Mach.  Co.  V.  Gray,  114  Ind. 
340.  And  compare  Kleinschmidt  z'.  Mc- 
Andrews,  117  U.  S.  282. 

It  is  the  signature  of  the  judge 
which  authenticates  a  bill,  although 
a  party  is  responsible  for  its  sufficiency 
and  certainty.  Williams  v.  Daly,  33 
111.  App.  454;  Emerson  v.  Clark,  3  111. 
4S9;  Rogers  v.  Hall,  4  111.  5;  Liver- 
pool, etc.,  Ins.  Co.  v.  Sanders,  26  111. 
■^PP-  5591  Chicago,  etc.,  R.  Co.  v. 
Yando,  26  111.  App.  601. 

By  Consent. — A  bill  unauthenticated 
by  the  judge  cannot  be  given  validity 
by  consent  of  counsel.  Coburn  v. 
Murray,  2  Me.  336. 

By  Clerk. — Nor  can  the  clerk  repair 
an  omission  in  the  certificate  of  the 
trial  judge,  even  where  parties  stipu- 
late that  he  may  do  so.  Byrne  v. 
Clark,   31  111.  App.  651. 

By  Whom  Written. —  It  is  immate- 
rial by  whom  the  bill  was  written  if  cer- 
tified as  the  law  requires.  Hill  v. 
Hagaman,  84  Ind.  287;  Williams  v. 
Pendleton,  etc.,  Turnpike  Co.,  76  Ind. 
87.  Or  by  whom  the  evidence  was 
taken  down  at  the  trial.  Bradway  v. 
Waddell,  95  Ind.  170. 

Rule  in  Montana. — In  Montana,  how- 
ever, it  is  held  that  the  certificate  of 
the  judge  should  show  that  he  has  set- 
tled the  bill.  Mere  date  and  signa- 
ture are  insufficient.  Montana  Lum- 
ber, etc.,  Co.  V.  Howard,  10  Mont.  296. 

So  a  certificate  at  the  end  of  a  bill 
of  exceptions  reading,  "  Done  and 
dated  in  court  this  twenty-seventh  day 
of  September,  1S90.  D.  M.  Durfee, 
Judge,"  was  held  insufficient.  Mon- 
tana Lumber,  etc.,  Co.  v.  Howard, 
10  Mont.  290. 

2.  Georgia. — Pusey  v.  Sweat,  92  Ga. 
809;  Pendley  v.  State,  87  Ga.  186; 
Anderson  v.  Faw,  79  Ga.  558;  Rogers 
V.  Roberts,  88  Ga.  150;  Aiken  v.  Hil- 
ton, 66  Ga.  245;  Masland  v.  Kemp,  80 
Ga.  365;  American  Freehold,  etc.,  Co. 
V.  Candler,  80  Ga.  366;  Lawrence  v. 
Monticello,  65   Ga.   29S;   McBride    v. 


Beckwith,67  Ga.  764;  Parmelee  t/.  Sa- 
vannah, etc.,  R.  Co.,  72  Ga.  216; 
Harris  v.  Butler,  72  Ga.  203;  Green  v. 
State,  74  Ga.  373. 

Iowa.  —  Conrad  v.  Baldwin,  3  Iowa 
208. 

Kansas. — Linton  v.  Frazier,  29  Kan. 
20. 

In  Georgia  the  certificate  of  the 
judge  or  clerk  must  conform  to  the 
requirements  of  the  Act  of  Novem- 
ber, 18S9,  prescribing  the  terms  of  the 
certificate  to  the  bill  of  exceptions 
which  he  is  to  sign.  Gresham  v. 
Turner,  88  Ga.  160;  Rogers  v.  Roberts, 
88  Ga.  150. 

Where  the  bill  is  corrected  the  cer- 
tificate should  be  the  same,  but  a  sub- 
stantial compliance  is  sufficient.  Pusey 
V.  Sweat,  92  Ga.  809. 

Instances. — A  certificate  of  a  clerk's 
successor  "  that  to  the  best  of  my 
knowledge  and  belief  the  within  bill  is 
the  original  bill,"  etc.,  was  held  in- 
valid, the  statute  requiring  him  to 
certify  that  it  was  the  "true  bill," 
etc.     Aiken  v.  Hilton,  66  Ga.  245. 

So  a  judge's  certificate  which  stated, 
"  I  do  hereby  that,"  etc.,  "  are  true," 
leaving  out  the  word  "  certify,"  was 
held  fatally  defective.  Owensby  v. 
Thompson,  69  Ga.  773. 

Effect  of  Defective  Certificate. — The 
signature  to  a  certificate  substantial- 
ly different  from  the  statutory  pre- 
requisites is  equivalent  to  a  failure  to 
sign  at  all.  Anderson  v.  Faw,  79  Ga. 
558;  Graham  v.  Dahlonega  Gold  Min. 
Co.,  78  Ga.  356. 

Where  the  certificate  was  interline- 
ated  so  as  to  change  it  substantially, 
the  bill  of  exceptions  was  rejected. 
Parker  v.  Walker  (Ga.),  March  term, 
1891,  referred  to  in  Pusey  v.  Sweat, 
92  Ga.  809. 

What  Improperly  Included. — It  is  ir- 
regular for  the  judge  to  include  in  his 
certificate  a  statement  of  any  additional 
fact  or  evidence  not  included  in  the  bill 
of  exceptions  or  brief  of  evidence  filed 
in  support  of  a  motion  for  new  trial. 
DoUner  v.  Williams,  29  Ga.  743. 
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b.  By  Clerk. — The  bill  of  exceptions  must  also  be  certified  by 
the  clerk  to  be  part  of  the  record  in  the  cause.* 

Original  and  Copy. — The  original  bill  should  be  certified  up  unless 
statutes  otherwise  prescribe.*  In  practice  a  copy  is  usually  sent 
up.* 

X.  Time  foe  Settlement  and  Signattjee— 1.  In  General. — It  is 
a  well  settled  rule  of  procedure  that  the  bill  of  exceptions  must 
be  settled  and  signed  within  the    time    required  by  law,*  or  it 


Error  not  Certified.— Grounds  of  er- 
ror not  certified  will  not,  of  course,  be 
considered.     Green   v.    State,   74  Ga. 

373- 

Date — Presumption. — Where  not  dated 
the  certificate  will  be  presumed  to 
have  been  made  on  the  day  of  the  ac- 
knowledgment of  service  by  counsel 
for  defendant  in  error.  Swatts  v. 
Spence,  68  Ga.  496;  Doe  v.  Peeples,  i 
G^.  I. 

Where  there  is  no  statement  in  the 
record  to  show  that  the  presiding 
judge  delayed  certification  of  the  bill 
of  exceptions  after  its  tender,  the  date 
of  the  certification  must  be  deemed 
the  date  of  tender,  and  if  after  the 
time  required  by  law,  the  appeal  will 
be  dismissed.  Dismuke  v.  Trammell, 
64  Ga.  429;  Monticello  z/.  Lawrence,  62 
Ga.  672. 

Form. — It  is  not  ordinarily  essential 
that  the  judge  should  call  the  paper  a 
bill  of  exceptions  in  his  certificate,  or 
order  therein  that  it  be  made  part  of 
the  record,  if  it  appears  that  it  was 
intended  as  such  and  otherwise  an- 
swered the  purpose.  Williams  v.  Her- 
sey,  17  Kan.  20. 

Estoppel. — Where  an  adverse  party 
adopts  a  bill  as  corrected,  signed,  and 
certified,  he  impliedly  adopts  it  as 
correct,  and  he  cannot  thereafter  ap- 
ply for  a  mandamus  to  compel  the 
omission  of  the  correction,  or  the  sig- 
nature of  another  certificate.  Rogers 
V.  Roberts,  88  Ga.  150. 

Time. — And  where  a  time  is  defined 
within  which  the  judge  must  certify 
the  bill,  compliance  is  mandatory, 
Monticello  v.  Lawrence,  62  Ga.  672. 

So  where  the  bill  must  be  certi- 
fied within  thirty  days  after  the  ad- 
journment for  the  term,  and  there  is 
no  date  of  adjournment  stated  in  the 
record,  and  the  certificate  is  dated 
thirty-one  days  after  the  decision — 
held,  too  late,  even  although  the  bill 
recites  presentation  within  thirty  days. 
Monticello  v.  Lawrence,  62  Ga.  672. 

1.   Patterson  v.  State,  68  Ga.  292. 


Conflicting  Bills. — Where  a  bill  of  ex- 
ceptions signed  by  the  trial  judge  was 
presented,  but  the  certified  record 
contained  another  bill  which  the 
judge  stated  to  be  the  true  one,  the 
latter  prevailed.  Lecatt  v.  Strang,  2 
Stew.  (Ala.)  230. 

Where  the  statute  allows  the  appel- 
late court  to  reorder  certification  on  no- 
tice to  the  adverse  party  and  motion, 
if  it  is  shown  that  the  bill  is  the  origi- 
nal one,  but  certified  as  a  copy,  it  may 
be  sent  back  for  corrected  certificate. 
Martin  v.  Copeland,  77  Ga.  374;  Pol- 
lard V.  King,  62  Ga.  103;  Coleman  v. 
Carhart,  74  Ga.  392;  Erie  City  Iron 
Works  V.  Angier,  66  Ga.  634;  Middle- 
brooks  V.  Wilcox,  58  Ga.  599. 

2.  Tarver  v.  Rankin,  3  Ga.  214; 
Fuller  V.  State,  14  Ga.  268. 

3.  Heard  v.  Heard,  8  Ga.  382. 
Original   Bill. — Where    the   original 

bill  is  sent  up  to  the  Supreme  Court, 
the  clerk  must  certify  that  it  is  the 
original  bill.  Aultman  v.  Patterson, 
14  Neb.  57;  Neal  v.  State,  65  Ga.  300; 
Martin  v.  Copeland,  77  Ga.  374. 

Illinois. —  Under  the  statute  (Sess. 
Laws  1887,  §147)  the  original  bill  may 
be  incorporated  in  the  transcript  of 
the  record  by  agreement  of  the  parties. 
Obermann  Brewing  Co.  v.  Adams,  35 
111.  App.  136. 

When  disconnected  from  the  record 
without  certification  by  the  clerk,  or 
connected  by  stipulation  of  parties,  it 
is  a  nullity.  Obermann  Brewing  Co. 
V.  Adams,  35  111.  App.  136. 

Original  Papers.  —  Original  papers 
properly  included  in  the  bill  cannot, 
even  by  consent,  be  presented  in  the 
appellate  court  unless  a  copy  would 
not  present  the  points  as  based  on 
the  physical  characteristics  of  the 
original  papers.  Trustees  of  Schools 
V.  Welchley,  19  111.  64;  Illinois  Cent. 
R.  Co.  V.  Gilchrist,  9  111.  App.  135; 
People  V.  Coultar,  9  111.  App. 39;  Magill 
V.  Brown,  98  111.  235. 

4.  Florida. — Smith  v.  State,  20  Fla. 
839- 
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does  not  constitute  part  of  the  record,* 


Georgia. — Hardin  v.  Swann,  66  Ga. 
244;  Sparrow  v.  Pate,  67  Ga.  352;  West- 
ern, etc.,  R.  Co.  V.  State,  69  Ga.  524; 
Joseph  V.  East  Tennessee,  etc.,  R.  Co., 
Q2Ga.  332;  Thompson  v.  McGhee  (Ga., 
1894),  igS.  E  Rep.  32;  Forsyth z/.  Freer, 
etc.,  Co.,  64  Ga.  281;  Cloudis  z/. Tennes- 
see Bank,  6  Ga.  481;  Russell  v.  March, 
6  Ga.  491;  Justices,  etc.,  v.  Barrington, 
6  Ga.  578;  Huflf  V.  Brantley,  66  Ga, 
599;  State  V.  Powers,  14  Ga.  388. 

Illinois. — Marseilles  v.  Howland, 
136  111.  84. 

Indiana. — Wood  v.  Ohio  Falls  Car 
Co.,  136  Ind.  59S;  Rigler  v.  Rigler, 
120  Ind.  433;  Orton  v.  Tilden,  no  Ind. 
131;  Buchart  v.  Burger,  115  Ind.  123; 
Shewalter  v.  Bergman,  123  Ind.  156; 
Plymouth  v.  Fields,  125  Ind.  323; 
White  V.  Gregory,  126  Ind.  95;  Louis- 
ville, etc.,  R.  Co.  V.  Kane,  120  Ind. 
140;  Heath  v.  State,  loi  Ind.  512. 

Kansas. — Martin  v.  Southern  Kan. 
R.  Co.,  51  Kan.  162. 

Kentucky. — Johnson  v.  Stivers,  95 
Ky.  128. 

Massachusetts. — Nye  v.  Old  Colony 
R.  Co.,  124  Mass.  241;  Cooney  v.  Burt, 
123  Mass.  579. 

Minnesota. — Van  Brunt,  etc.,  Mfg. 
Co.  V.  Kinney,  51  Minn.  337. 

Nebraska. — State  v.  Walton,  38  Neb. 
496. 

Ohio.  —  Miller  v.  Cincinnati,  47 
Ohio  St.  no;  Finley  v.  Whitley,  46 
Ohio  St.  524;Stuckey  v.  Bloomer,  2 
Ohio  Cir.  Ct.  Rep.  541. 

IVyotning. — France  v.  Omaha  First 
Nat.  Bank,  3  Wyoming  187. 

United  States. — Hanna  v.  Maas,  122 
U.  S.  26;  Herbert  v.  Butler,  97  U.  S. 

319- 

Motion  to  Settle. — A  motion  to  settle 
cannot  be  entertained  after  the  expira- 
tion of  the  statutory  time.  Van  Brunt, 
etc.,  Mfg.  Co.  V.  Kinney,  51  Minn.  337. 

1.  Illinois. — Magill  v.  Brown,  98  III. 
239;  Hance  v.  Miller,  21  111.  636;  Burst 
V.  Wayne,  13  111.  664. 

Indiana. — La  Rose  v.  Logansport 
Nat.  Bank,  102  Ind.  332;  Joseph  v. 
Mather,  no  Ind.  114;  Orton  v.  Tilden, 
no  Ind.  139;  Robinson  v.  Anderson, 
106  Ind.  152;  Terre  Haute,  etc.,  R.  Co. 
V.  Bissell,  108  Ind.  113;  Ryan  v.  State, 
6  Ind.  App.  196;  Samples  v.  State,  2 
Ind.  App.  395;  McCormick  Harvesting 
Mach.  Co.  V.  Maas,  121  Ind.  132. 
Compare  Pugh  v.  State  (Ohio,  1894), 
36  N.  E.  Rep.  783. 
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Ohio.  —  In  Ohio  a  bill  of  excep- 
tions taken  at  the  trial  term  or  with- 
in thirty  days  thereafter,  but  not 
taken  until  a  motion  for  new  trial 
is  overruled  or  a  subsequent  term, 
is  no  part  of  the  record.  Finlev  v. 
Whitley,  46  Ohio  St.  524. 

West  Virginia. — Under  the  provision 
of  Code  1891,  §  9,  c.  131,  allowing 
a  bill  of  exceptions  to  be  made 
within  thirty  days  after  the  term,  is 
applicable  to  criminal  as  well  as  civil 
cases.  State  v.  McGlumphv,  37  W. 
Va.  805. 

Where  the  bill  is  not  made  until 
after  such  time,  it  is  no  part  of  the 
record.  State  z^.McGlumphy,  37  W.  Va. 
805;  Welty  V.  Campbell,  37  W.  Va. 
797- 

Texas. — And  in  Texas  a  bill  of  excep- 
tions to  be  considered  by  the  appellate 
court  must  be  approved  by  the  trial 
judge  and  filed  in  the  trial  court  dur- 
ing term  time  and  within  ten  days 
after  the  conclusion  of  the  trial. 
Frisby  v.  State,  26  Tex.  App.  180; 
Sabine,  etc.,  R.  Co.  v.  Joachimi,  58 
Tex.  454;  Blum  v.  Schram,  58  Tex. 
528;  Texas,  etc.,  R.  Co.  v.  McAllister, 

59  Tex.  362;  Lockett  v.  Schurenberg, 

60  Tex.  611;  Gulf,  etc.,  R.  Co.  v. 
Holliday,  65  Tex.  518;  Ross  v.  Mc- 
Gowen,  58  Tex.  603;  Shubert  v.  State, 
20  Tex.  App.  320;  McDow  v.  State,  10 
Tex.  App.  98;  Harrison  v.  State,  16 
Tex.  App.  325. 

The  rule  is  the  same  both  in  civil  and 
criminal  cases.  Morris  v.  State,  17 
Tex.  App.  660. 

The  "  conclusion  "  of  the  trial  means 
after  verdict  or  after  overruling  mo- 
tions for  new  trial  or  in  arrest  of 
judgment,  where  the  same  are  filed. 
Exon  V.  State  (Tex.  Crim.  App.,  1894), 
26  S.  W.  Rep.  10S8. 

Georgia. — In  Georgia  in  appeals  in 
injunction  cases  bills  of  exceptions 
must  be  tendered  and  signed  within 
twenty  days  from  the  decision.  Rob- 
erts V.  Leonard,  62  Ga.  209. 

Excuse  for  Untimely  Bill. — A  certifi- 
cate of  the  chancellor  that  he  was  ab- 
sent from  home  until  the  day  when  the 
"  fast  "  bill  of  exceptions  in  an  injunc- 
tion case  should  be  signed,  is  no  ex- 
cuse. Sewell  V.  Edmonston,  66  Ga.  353. 

The  practice  as  applicable  to  bills  of 
exceptions  in  general  is  not  applicable 
to  such  bills.  Markham  v.  Huff,  72 
Ga.  106. 
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and  Signature. 


2.  Construction  of  Statutes. — Statutory  regulations  defining  the 
time  within  which  the  bill  must  be  presented,  settled,  or  signed 
are  generally  regarded  as  mandatory,*  and  cannot  be  extended  by 
a  judge  or  court  without  express  statutory  authorization.* 


Computation  of  Time. — In  computa- 
tion of  time  allowance  for  signing, 
filing,  etc.,  bills  of  exceptions,  Sundays 
should  be  counted,  Wilkinson  v.  Cas- 
tellow,  14  Ga.  122;  unless  the  last 
day  falls  on  a  Sunday,  when  the  act 
required  may  be  done  on  Monday. 
Bacon  v.  State,  22  Fla.  46. 

1.  Wood  V.  Brown,  8  Ala.  563; 
Whitworth  v.  Sour,  57  Ind.  107; 
Vanness  v.  Bradley,  29  Ind.  388; 
McElfatrick  v.  Coffroth,  29  Ind.  37; 
Vandoren  v.  Kimes,  29  Ind.  582; 
Roloson  V.  Herr,  14  Ind.  539;  New 
Albany,  etc.,  R.  Co.  v.  Wilson,  16  Ind. 
402;  Harrison  v.  Price,  22  Ind.  165; 
Earl  V.  Dresser,  30  Ind.  11;  Thompson 
V.  Eagleton,  33  Ind.  300;  Kirby  v. 
Bowland,  69  Ind.  290. 

Notice  of  Signature. — So  where,  as  in 
Georgia,  notice  that  the  bill  has  been 
signed  must  be  served  on  the  adverse 
party  within  a  defined  time,  the  stat- 
ute is  mandatory.  Jones  v.  Daniel,  66 
Ga.  246;  Haygood  v.  Neal,  6  Ga.  452; 
Jefferson  v.  Columbus,  7  Ga.  iSi. 

"Adjournment."  —  The  day  of  the 
final  adjournment  of  the  trial  court  is 
the  "end  of  the  term"  within  the 
meaning  of  the  statute  limiting  the 
time  within  which  a  bill  may  be  signed. 
Jones  V.  Williams,  62  Miss.  183. 

Alabama. — A  statute  excluding  judg- 
ments from  the  control  of  the  trial  court 
a  certain  number  of  days  after  rendi- 
tion does  not  necessarily  limit  the  time 
for  settlement  of  a  bill  of  exceptions, 
as  it  is  not  an  exercise  of  control  over 
the  judgment  by  the  trial  court.  John- 
son V.  Washburn,  98  Ala.  258;  Tennes- 
see, etc.,  R.  Co.  V.  Danforth  (Ala., 
1893),  13  So.  Rep.  51. 

Kentucky. — Under  Civ.  Code  Ken- 
tucky, §  772,  providing  that  the 
Louisville  Chancery  Court  has  such 
control  over  its  judgments  for  sixty 
days  as  circuit  courts  have  over  their 
judgments  during  the  term  in  which 
they  are  rendered,  "and  section  334, 
declaring  time  may  be  given  to  prepare 
a  bill  of  exceptions,  but  not  beyond  a 
day  in  the  succeeding  term  to  be  fixed 
by  the  court,  and  that  the  Jefferson 
Common  Pleas  court  shall  have  control 
over  its  judgments  for  the  same 
period    as    the    Louisville   Chancery 
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Court " — held,  that  neither  of  such 
courts  has  power  to  extend  the  time 
for  preparation  of  a  bill  of  exceptions 
beyond  120  days  after  an  order  over- 
ruling a  motion  for  new  trial.  John- 
son V.  Stivers,  95  Ky.  128;  Cavanaugh 
V.  Corckran,  11  Ky.  L.  Rep.  855;  Cain 
V.  Cain,  12  Ky.  L.  Rep.  635;  Bannon 
V.  Moran,  12  Ky.  L.  Rep.  989;  Shroder 
V.  Wilhite,  11  Ky.  L.  Rep.  954.  And 
section  334  amending  Civil  Code  Ken- 
tucky, providing  that  if  the  judge  does 
not  preside  or  court  is  not  held,  time 
shall  be  given  until  the  next  term  to 
prepare  the  bill,  does  not  apply  when 
within  the  120  days  there  was  nearly 
a  month  in  which  the  court  sat.  John- 
son V.  Stivers,  95  Ky.  128. 

Nebraska. — The  time  within  which  a 
bill  of  exceptions  may  be  settled  in 
Nebraska  is  held  to  begin  to  run  from 
the  final  adjournment  of  the  term  of 
court  at  which  the  cause  was  decided, 
and  not  from  the  date  of  the  formal 
entry  of  the  judgment  by  the  clerk 
upon  the  court  journal.  State  v.  Hope- 
well, 35  Neb.  822. 

In  Michigan  the  time  for  settlement 
of  the  bill  of  exceptions  begins  to  run 
from  the  date  of  the  rendition  of  ver- 
dict. Rayl  V.  Circuit  Judge,  91  Mich. 
5. 

2.  Wood  V.  Brown,  8  Ala.  563;  Har- 
din V.  Swann,  66  Ga.  244. 

Eule  in  Criminal  Caeei. — In  criminal 
cases  the  courts  incline  to  hold  the 
statute  defining  the  time  for  prepara- 
tion of  a  bill  as  directory  rather  than 
mandatory.  Thus  in  People  v.  Wopp- 
ner,  14  Cal.  437,  it  was  said  of  a  code 
provision  of  California  requiring  a  bill 
of  exceptions  to  be  made  within  ten 
days  after  the  trial:  "  We  think  that 
the  statute  directing  a  statement  to  be 
made  within  ten  days,  and  signed  by 
the  judge  in  a  criminal  case, is  directory 
merely;  the  phraseology  is  different 
from  that  of  the  practice  act,  in  refer- 
ence to  like  provisions  in  civil  cases, 
and  the  reason  of  the  rule  is  likewise 
different.  It  would  be  holding  the 
rule  with  great  rigor  to  hold  a 
prisoner  absolutely  concluded  of  his 
rights  by  the  failure  of  the  judge 
to  settle  or  sign  a  statement  within 
a  limited  time."     See  also  People  v. 
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3.  Rule  of  Court. — Where  the  time  is  defined  by  a  rule  of  court 
the  trial  judge  may,  at  discretion,  disregard  the  rule  and  sign  the 
bill  after  its  expiration,*  if  within  the  time  named  in  the  statute." 

4.  After  Appeal  Taken. — It  is  immaterial  that  a  bill  of  exceptions 
is  settled  and  signed  after  an  appeal  has  been  taken,  where 
otherwise  authenticated  in  time.* 

5.  At  the  Trial. — Under  strict  common-law  practice  each  ex- 
ception should  be  reduced  to  the  form  of  a  bill  when  taken,  and 
tendered,  settled,  and  signed  by  the  trial  judge  on  the  trial.* 


Lee,  14  Cal.  510.  And  in  People  v. 
White,  34  Cal.  183,  where  the  bill  was 
not  signed  until  nearly  a  year  after  the 
trial,  the  court  refused  to  strike  it  out 
or  examine  the  reasons  of  the  trial 
judge  for  his  action,  as  they  were  pre- 
sumed sufficient. 

In  Nevada  the  same  construction 
has  been  applied  to  statutes  limited  in 
terms.  State  v.  Salge,  i  Nev.  455; 
State  V.  Baker,  8  Nev.  141. 

Before  Keferee. — Where  a  case  is  re- 
ferred to  and  heard  by  a  referee,  ex- 
ceptions to  the  rulings  of  the  referee 
made  in  the  case  should  be  signed  and 
delivered  with  the  report.  De  Long 
z/.  Stahl,  13  Kan.  558;  Phelps  z-.  Pea- 
body,  7  Cal.  50;  Dinsmore  v.  Smith,  17 
Wis.  20. 

Where  a  rule  of  court  does  not  re- 
quire it,  the  order  of  reference  should 
require  notice  to  be  given  by  the  ref- 
eree of  the  completion  of  his  report  to 
each  party  a  reasonable  time  before  its 
filing,  in  order  to  give  opportunity  for 
the  preparation  and  presentation  of  a 
bill  of  exceptions.  De  Long  v.  Stahl, 
13  Kan.  558.  After  the  referee  has 
filled  his  report  he  cannot  sign  a  bill 
of  exceptions,  as  he  is  then  functus  of- 
ficio. Voorhis  v.  Voorhis,  50  Barb. 
(N.  Y.)  119;  Niles  v.  Price,  23  How. 
Pr.  (N.  Y.  Super.  Ct.)  473;  Indiana 
Cent.  R.  Co.  v.  Bradley,  7  Ind.  49. 

1.  Saulsbury  v.  Alexander,  i  Mo. 
App.  209;  Miller  v.  St.  Louis  R.  Co.,  5 
Mo.  App.  471;  Marye  v.  Strouse,  5 
Fed.  Rep.  494. 

2.  Saulsbury  v.  Alexander,  i  Mo. 
App.  209. 

3.  Patchen  v.  Keeley,  19  Nev.  404; 
James  v.  Leport,  19  Nev.  174;  State  v. 
Dodson,  72  Mo.  284;  Carter  v.  Prior, 
78  Mo.  222,  overruling  State  v.  Musick, 
7  Mo.  App.  597;  Reay  v.  Butler,  69  Cal. 
572;  Jackson  v.  Belleview,  30  Wis. 
250. 

Under  English  practice,  where  a  writ 
of  error  was   sued   out  before  a  bill  of 


exceptions  was  signed,  the  exceptions 
were  waived  and  the  bill  was  a  nullity. 
Tidd.  Pr.  861;  Brown  v.  Bissell,  i 
Dougl.  (Mich.) 273. 

In  Williams  v.  Taylor,  6  Bing. 
512,  19  E.  C.  L.  152,  after  error 
brought,  a  bill  of  exceptions  which  had 
been  previously  sent  to  defendant's 
attorney  was  settled,  and  on  a  special 
application  to  the  Superior  Court  (ex- 
chequer chamber)  it  was  allowed  to  be 
tacked  on  the  record  there  upon  terms. 

In  Arkansas  it  has  been  held  that 
papers  filed  after  an  appeal  taken  and 
signed  by  the  proper  judge,  purport- 
ing to  contain  testimony  taken  on  the 
trial,  cannot  be  regarded  as  constitut- 
ing any  part  of  the  record.  Gray  v. 
Nations,  i  Ark.  557. 

In  Indiana  it  was  held  that  the  bill  of 
exceptions  must  be  signed  by  the  trial 
judge  before  the  transcript  is  certified 
op  appeal,  to  bring  the  evidence  into 
the  record.  Hughes  z/.  Hughes  (Ind. 
1894).  39  N.  E.  Rep.  45. 

4.  Arkansas. — Governor  v.  Evans,  1 
Ark.  360. 

California. — Central  Pac.  R.  Co.  v. 
Pearsen,  35  Cal.  257. 

Georgia. — Low  v.  Goldsmith,  R.  M. 
Charlt.  (Ga.)288. 

Illinois. — Hake  v.  Strubel,  121  111. 
321;  Clemson  v.  Kruper,  i  111.  210; 
Swafford  v.  Dovenor,  2  111.  165;  Gil- 
more  V.  Ballard,  2  111.  252;  Leigh  v. 
Hodges,  4  111.  15;  Gibbons  v.  Johnson, 
4  111.  61;  People  V.  Pearson,  3  111. 
189. 

Kentucky.  —  Hawkins  v.  Lowry,  6 
J.  J.  Marsh.  (Ky.)  246;  Hollowell  v. 
Hollowell,  I  T.  B.  Mon.  (Ky.)  131; 
Givens  v.  Bradley,  3  Bibb.  (Ky.)  195. 

Massachusetts. — Joannes  v.  Under- 
wood, 6  Allen  (Mass.)  241. 

Missouri.  —  Mattingly  v.  Moran- 
ville,  II  Mo.  604;  Consaul  v.  Lidell, 
7  Mo.  256;  Davis  v.  Burns,  i  Mo.  264. 

New  Jersey. — Donnelly  v.  State,  26 
N.   J.   L.  463;  State  v.  Holmes,  36  N. 
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6.  After  the  Trial — a.  GENERALLY. — Under  modern  practice 
the  exceptions  must  be  noted  when  taken,  but  leave  may  be  given 
to  reduce  them  to  writing  and  tender  them  for  signature  after  the 
trial.*      In  some  cases  the  exceptant  is  held    to    have  a  legal 


J.  L.  62;  Agnew  v.  Campbell,  17  N.  J. 
L.  2gi;  Wilson  v.  Moore, 19  N.  J.L.186. 

New  York. — Sikes  v.  Ransom,  6 
Johns.  (N.  Y.)  279;  Midberry  v.  Col- 
lins, 9  Johns.  (N.  Y.)  445 ;  Law  v.  Mer- 
rills. 6  Wend.  (N.  Y.)268;  Shipherd  z/. 
White,  3  Cow.  (N.  Y.)  32;  Lanuse  v. 
Barker,  10  Johns.  (N.  Y.)  312. 

Pennsylvania. — Morris  v.  Buckley, 
8  S.  &  R.  (Pa.)  218;  Stewart  v.  Hun- 
tingdon Bank,  11  S.  &  R.  (Pa.)  270. 

Texas. — Houston  v.  Jones,  4  Tex. 
170. 

England. — Wright  v.  Sharpe,  11 
Mod.  175;  Pocklington  v.  Hatton,  8 
Mod.  220;  Dillon  v.  Doe,  i  Bing.  17,  8 
E.  C.  L.  381;  Williams  v.  Taylor,  6 
Bing.  512,  19  E.  C.  L.  152. 

In  Montana  a  bill  of  exceptions  must 
be  taken  during  the  trial  and  before 
the  final  decision.  Frost  v.  O'Neil,  4 
Mont.  226. 

New  Jersey. — It  was  held  in  Agnew 
V.  Campbell,  17  N.  J.  L.  291,  that  a 
bill  of  exceptions  must  be  drawn  up 
and  sealed  at  the  trial,  and  that 
when  sealed  afterwards  it  could  only 
be  upon  the  mutual  consent  of  the 
attorneys,  or  unless  settled  by  the 
judges  who  tried  the  cause,  in  pursu- 
ance of  an  agreement  made  at  the 
trial  in  open  court  to  that  effect. 
And  in  Donnelly  v.  State,  26  N.  J.  L. 
465.  it  was  held  that  a  court  of  error 
would  be  justified  in  treating  as  nuga- 
tory bills  of  exceptions  prepared  after 
the  trial. 

Nevada. — Under  the  practice  of  Ne- 
vada a  majority  of  the  court  decided,  in 
Burns  z/.  Rodefer,  15  Nev.6i,  thata  bill 
of  exceptions,  to  be  available  on  mo- 
tion for  new  trial  or  on  appeal  from 
the  judgment  in  a  civil  case,  must  be 
reduced  to  writing  and  settled  by  the 
judge  at  or  before  the  conclusion  of 
the  trial;  otherwise  it  can  only  be 
brought  before  the  court  for  review  by 
a  statement  settled  in  the  mode  pro- 
vided in  section  197. 

In  criminal  cases  the  bill  may  be 
settled  after  a  motion  made  for  a  new 
trial  in  the  cause  has  been  decided. 
State  V.  Huff,  11  Nev.  25. 

Special  Bill — Mississippi. — In  Missis- 
sippi, where  a  bill  of  exceptions  to  a 
charge  shows  from  its   internal  con- 


tents that  it  was  signed  before  the  jury 
retired  from  the  box,  it  is  sufficient. 
It  is  not  necessary  that  it  should  so 
state  explicitly.  Muirhead  v.  Muir- 
head,  8  Smed.  &  M.  (Miss.)  211. 

1.  Arkansas. — Byrd  v.  Tucker,  3 
Ark.  451. 

Connecticut. — Camp  v.  Tompkins,  9 
Conn.   545. 

Georgia. — Low  v.  Goldsmith,  R.  M. 
Charlt.  (Ga.)  288. 

Indiana. — Goodwin  v.  Smith,  72  Ind. 
113;  Sohn  V.  Marion,  etc.,  Gravel  Road 
Co.,  73  Ind.  77. 

Kansas. — State  v.  Burrows,  33  Kan. 
14;  State  V.  Smith,  38  Kan.  194. 

Kentucky. — Scott  v.  Burrows,  13 
Bush.  (Ky.)  450;  Tweedy  v.  Com.,  2 
Mete.  (Ky.)  378. 

Maryland.  —  Thomas  v.  Ford,  63 
Md.  346;  Wheeler  v.  Biscoe,  44  Md. 
308;  Baltimore  Bldg.  Assoc,  v.  Grant, 
41  Md.  564. 

Mississippi. — Wilcox  v.  Mitchell,  4 
How.  (Miss.)  272;  Tucker  v.  Gordon, 
7  How.  (Miss.)  307. 

New  York.—VxsiXX  v.  Malcolm,  13 
Johns.  (N.  Y.)  320. 

Oregon. — Ah  Lep  v.  Gong  Choy,  13 
Oregon  205,  modifying  Holcomb  v. 
Teal,  4  Oregon  352. 

Pennsylvania. — Dock  v.  Hart,  7  W. 
&  S.  (Pa.)  172. 

Virginia. — Martz  v.  Martz,  25  Gratt. 
(Va.)  361;  Winston  v.  Giles,  27  Gratt. 
(Va.)  530;  Washington,  etc.,  Tel.  Co. 
V.  Hobson,  15  Gratt.  (Va.)  122. 

West  Virginia. — Wickes  v.  Balti- 
more, etc.,  R.  Co.,  14  W.  Va.  165. 

United  States. — Walton  v.  U.  S.,  9 
Wheat.  (U.  S.)  651;  Brown  v.  Clarke, 
4  How.  (U.  S.)  4;  Sweet  v.  Perkins,  24 
Fed.  Rep.  777;  Marye  v.  Strouse,  6 
Sawy.  (U.  S.)  204;  U.  S.  v.  Carey,  no 
U.  S.  51;  French  v.  Edwards,  13  Wall. 
(U.S.)  506;  Hunnicutt  z/.  Peyton,  102 
U.  S.  354;  U.  S.  ii.  Breitling,  20  How. 
(U.  S.)  252;  Stanton  v.  Embry,  93  U.  S. 
548;  Dredge  v.  Forsyth,  2  Black  (U.  S.) 

564- 

England. — Reg.  v.  Rowley,  2  Dowl. 
N.  S.  335;  Wright  v.  Sharp,  i  Salk. 
288. 

In  Hunnicutt  v.  Peyton,  102  U.  S. 
354,  it  was  said:  "The  time  within 
which  the  signature  of  the  judge  must 
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right  to  the  signature  of  the  bill  when  presented  a  reasonable 
time  after  the  trial.* 

b.  Nunc  pro  Tunc. — The  bill  should  in  such  cases  be  signed 
nunc  pro  tunc,  so  as  to  purport  to  be  actually  in  form  and  signed 
during  the  trial.*  Express  permission  to  reduce  after  the  trial 
need  not  be  granted  ;  *  it  will  be  implied  from  the  signature  of 
the  bill  thereafter,  although  not  nunc  pro  tunc."^ 


be  applied  for,  if  within  the  term,  is 
left  to  the  discretion  of  the  judge  who 
noted  the  exception  when  it  was 
made.  It  may  depend  much  upon 
the  nature  of  the  bills.  Some  require 
much  more  time  for  preparation  than 
others.  It  is  true  a  judge  cannot  be  per- 
mitted to  make  up  a  statement  of  facts 
after  the  writ  of  error  is  issued,  upon 
which  the  case  shall  be  heard."  Ge- 
neres  v.  Bonnemer,  7  Wall.  (U.  S.)  564. 
"  That  is  quite  a  different  matter.  But 
when  an  exception  has  been  taken  at 
the  trial  and  noted,  reducing  the  excep- 
tion to  form  afterwards  and  attesting 
it  is  not  making  a  new  case.  It  is 
merely  verifying  the  case  as  it  ap- 
peared on  the  trial."  Hunnicutt  v. 
Peyton.    102  U.  S.  354. 

"The  convenient  dispatch  of  busi- 
ness, in  most  cases,  does  not  allow  the 
preparation  and  signature  of  bills  of 
exceptions  during  the  progress  of  a 
trial."  Turner  v.  Yates,  16  How.  (U. 
S.)  14. 

Befasal  to  Suspend  Trial. — Since  the 
trial  court  has  authority  to  allow  the 
time  for  reduction  to  writing,  it  is  not 
error  to  refuse  to  suspend  the  trial,  to 
allow  the  preparation  of  the  bill  of  ex- 
ceptions. Anson  v.  Dwight,  18  Iowa 
241;  Hanan  v.  Hale,  7  Iowa  153;  Jones 
V.  State  (Tex.  Crim.  App.  1893),  23 
S.  W.  Rep.  793. 

Although  where  a  special  bill  of  ex- 
ceptions is  tendered  during  the  prog- 
ress of  a  trial,  it  should,  if  correct,  be 
then  signed.  Albrecht  v.  State,  62 
Miss.  516;  Jones  v.  State  (Tex.  Crim. 
App.  1893),  23  S.  W.  Rep.  793. 

Refusal  not  Reviewable. — The  ap- 
pellate court  cannot  review  a  refusal 
of  the  trial  court  to  suspend  a  trial  to 
allow  a  bill  of  exceptions  to  be  settled 
and  signed.  State  v.  Smith,  38  Kan. 
194;  Robinson  v.  Pitzer,  3  W.  Va.  335; 
Stewart  v.  Huntingdon  Bank,  11  S.  & 
R.  (Pa.)  267;  Haines  v.  Com.,  99  Pa. 
St.  419;  Morris  v.  Buckley,  8  S.  &  R. 
(Pa.)  214. 

1.  Livingston  v.  Heerman,  9  Mar- 
tin (La.)  195. 


In  Texas  the  exceptant  has  a  legal 
right  by  statute  to  the  allowance  of  a 
reasonable  time  to  reduce  the  excep- 
tions to  a  written  bill.  Rev.  Stat. 
Tex.,  art.  1358;  Smith  v.  State,  19  Tex. 
App.  109;  Sager  v.  State,  11  Tex.  App. 
no;  Knox  v.  State,  11  Tex.  App.  148; 
Brown  v.  State,  13  Tex.  App.  59;  Ken- 
nedy V.  State,  19  Tex.  App.  631; 
George  v.  State,  25  Tex.  App.  240. 

He  may  except  to  the  refusal,  and 
should  disclose  in  his  bill  of  excep- 
tions thereto  the  bill  refused.  Ken- 
nedy V.  State,  19  Tex.  App.  630. 

So  also  an  order  refusing  time  to 
settle  a  bill  is  appealable  in  Kentucky. 
Louisville,  etc.,  R.  Co.  v.  Turner,  81 
Ky.  489- 

The  error  will  not  be  held  reversible 
on  appeal  where  it  appears  that  the 
exceptant  subsequently  obtained  a 
bill  of  exceptions.  _  Kennedy  v.  State, 
19  Tex.  App.  630. 

2.  Arkansas. — Lenox  v.  Pike,  2  Ark. 
22. 

Illinois. — People  v.  Blades,  10  111. 
App.    20;     Evans    v.     Fisher,    10     111. 

453- 

Maryland. — Baltimore  Bldg.  Assoc. 
V.  Grant,  41  Md.  564. 

Mississippi. — Wilcox  v.  Mitchell,  4 
How.  (Miss.)  272. 

New  York. — Law  v.  Merrills,  6 
Wend.  (N.  Y.)  268. 

United  States. — Ex  p.  Bradstreet,  4 
Pet.  (U.  S.)  107;  Walton  v.  U.  S.,  9 
Wheat.  (U.  S.)  651;  Stanton  v.  Embry, 
93  U.  S.  548. 

Retrospective.  —  Where  time  is 
granted  to  reduce  to  writing,  the  bill 
when  sealed  is  retrospective,  and  re- 
lates back  to  the  time  of  trial.  State 
V.  Holmes,  36  N.  J.  L.  62;  Wright  v. 
Sharpe,  11  Mod.  175. 

3.  Baltimore  Bldg.  Assoc,  v.  Grant, 
41  Md.  564. 

4.  Indiana. — Boyce  v.  Graham,  91 
Ind.  422;  Goodwill  v.  Smith,  72  Ind. 
113;  Alcom  V.  Morgan,  77  Ind.  184; 
Ryman  v.  Crawford,  86  Ind.  262; 
Cardwill  v.  Gilmore,  86  Ind.  428; 
Flory  V.  Wilson,  83   Ind.  391;   Volger 
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7.  During  Term. — Where  no  statute  provides  otherwise,  the  set- 
tlement and  signature  of  a  bill  of  exceptions  must  generally  be 
made  before  the  expiration  of  the  term  at  which  the  trial  is  held,* 


V.  Sidener,  86  Ind.  545;  Ulrich  v. 
Hervey,  76  Ind.  107. 

So  in  Indiana  it  was  held  that,  when 
the  exceptions  were  duly  taken  on 
the  trial,  and  the  bill  was  filed  be- 
fore expiration  of  the  trial  term,  it 
will  be  presumed  that  leave  was 
granted  to  reduce  to  writing.  Harri- 
son V.  Price,  22  Ind.  186;  Johnson  v. 
Bell,  10  Ind.  363:  Lake  Erie,  etc.,  R. 
Co.  V.  Fix,  88  Ind.  381. 

Maryland. — Baltimore  Bldg.  Assoc. 
V.  Grant,  41  Md.  564. 

1.  Alabama. — Bryant  v.  State,  36  Ala. 
270;  Markland  v.  Albes,  81  Ala.  433; 
Myers  v.  Segars,  41  Ala.  383. 

Arkansas. — Byrd  v.  Tucker,  3  Ark. 
451;    McDonald  v.    Faulkner,  2  Ark. 

479- 

Florida. — Webster  v.  Barnett,  17 
Fla.  272;  Bush  V.  State,  21  Fla.  569; 
Potsdamer  v.  State,  21  Fla.  895;  Bow- 
den  V.  Wilson,  21  Fla.  165;  Bardin  v. 
L'Engle,  13  Fla.  571. 

Illinois. — Terre  Haute,  etc.,  R.  Co. 
V.  Bond,  13  111.  App.  328;  Frazier  v. 
Laughlin.  6  111.  185;  Evans  v.  Fisher, 
10  111.  453;  Burst  V.  Wayne,  13  111.  664; 
Wabash,  etc.,  R.  Co.  v.  People,  106  111. 
652;    Buckmaster   v.    Beames,   9   111. 

443- 

Indiana. — Kinsey  v.  Satterthwaite, 
88  Ind.  344;  Supreme  Lodgez^.  Johnson, 
78  Ind.  no;  Sohn  v.  Marion,  etc.. 
Gravel  Road  Co.,  73  Ind.  77;  Alcorn 
V.  Morgan,  77  Ind.  184;  Weis  z/.  Madi- 
son, 75  Ind.  241;  Lawton  z/.  Swihart, 
ID  Ind.  562;  Howard  v.  Burke,  14 
Ind.  35;  Lake  Erie,  etc.,  R.  Co.  v. 
Loveland,  14  Ind.  291;  Longworth  v. 
Higham,  89  Ind.  352;  KoUe  v.  Foltz, 
74  Ind.  54. 

loxva. — Gibbs  v.  Buckingham,  48 
Iowa 98;  Harrison  v.  Charlton,  42  Iowa 
573;  Lynch  v.  Kennedy,  42  Iowa  220; 
State  V.  Orwig,  34  Iowa  112;  Hahn  v. 
Miller,  60  Iowa  96;  Gates  v.  Brooks, 
59  Iowa  610;  Clagget  v.  Gray,  i  Iowa 
19;  Dedrie  v.  Hopson,  62  Iowa  562; 
Deering  v.  Irving,  76  Iowa  519;  State 
V.  Leach,  71  Iowa  54. 

Kansas. — Martin  v.  Southern  Kan. 
R.  Co.,  51  Kan.  162;  Brown  v.  Rhodes, 
I  Kan.  359;  State  v.  Schoenewald,  26 
Kan.  288;  Powers  v.  McCue,  48  Kan. 
478;  South  Haven  v.  Christian,  49 
Kan.  229;  State  v.  Smith,  38  Kan.  194; 


Kshinka  v.  Cawker,  16  Kan.  63;  Gal- 
laher  v.  Southwood,  i  Kan.  143;  Shu- 
maker  V.  O'Brien,  19  Kan.  476;  Lowns- 
berry  z'.  Rakestraw,  14  Kan.  151;  Mis- 
souri, etc.,  Transp.  Co.  v.  Palmer,  19 
Kan.  471;  Hunt  v.  Spencer,  20  Kan. 
129. 

Maryland. — Wheeler  v.  Briscoe,  44 
Md.  311;  Andre  v.  Bodman,  13  Md. 
256;  Baltimore  Bldg.  Assoc,  v.  Grant, 
41  Md.  565;  Westminster  v.  Shipley 
(Md.,  1888),  13  Atl.  Rep.  365. 

Massachusetts. — Barstow  v.  Marsh, 
4  Gray  (Mass.)  165. 

Mississippi. — Gray  v.  Thomas,  12 
Smed.  &  M.  (Miss.)  in. 

Missouri. — State  v.  Ryan,  120  Mo» 
88;  Consaul  v.  Lidell,  7  Mo.  250;  El- 
lis V.  Andrews,  25  Mo.  328;  Pomeroy 
V.  Selmes,  8  Mo.  727;  Hassinger  v^ 
Pye,  10  Mo.  156;  Diepenbrock  v. 
Shaw,  21  Mo.  122;  Sutter  v.  Streit,  21 
Mo.  157;  Farrar  v.  Finney,  21  Mo. 
569;  Wilcoxson  V.  McBride,  23  Mo. 
404. 

Montana. — Taylor  v.  Holter,  2  Men. 
476. 

Nebraska. — Monroe  v.  Elburt,  i  Neb. 
174;  Nyce  V.  Schaffer,  20  Neb.  507. 

Nevada. — Burns  v.  Rodefer,  15  Nev. 
59;  Lobdell  z/.  Hall,  3  Nev.  508. 

Ohio. — Hicks  v.  Person,  19  Ohio  426; 
Busby  V.  Finn,  i  Ohio  St.  409;  Ash  v. 
Marlow,  20  Ohio  119;  Doe  v.  Brown, 
6  Ohio  St.  12;  Gould  v.  Union  Cent.  L, 
Ins.  Co.,  8  Cine.  L.  Bull.  (Ohio)  282; 
Kline"  v.  Wynne,  10  Ohio  St.  223; 
Johnson  v.  Taylor,  2  Handy  (Ohio) 
17S;  Morgan  v.  Boyd,  13  Ohio  St.  271; 
Stuckey  v.  Bloomer,  2  Ohio  Cir.  Ct. 
Rep.  541;  Tate  v.  Cogan,  4  Ohio  Cir. 
Ct.  Rep.  108;  Brock  z/.  Becker,  5  Cine. 
L.  Bull.  (Ohio)  852;  Carlton  v.  Dustin, 
10  Cine.  L.  Bull  (Ohio)  294. 

Oregon. — Ah  Lep  v.  Gong  Choy,  13 
Oregon  205;  Kerr  v.  State,  36  Ohio 
St.  619. 

Tennessee. — McGavock  v.  Puryear,  6 
Coldw.  (Tenn.)  34;  Kennedy  v.  Ken- 
nedy, 13  Lea  (Tenn.)  25;  Jones  v. 
Burch,  3  Lea  (Tenn.)  747;  Ferrell  v. 
Alder,  2  Swan  (Tenn.)  77;  Hill  v. 
Bowers,  4  Heisk.  (Tenn.)  272;  Steele 
V.  Davis,  5  Heisk.  (Tenn.) 75;  Girdner 
V.  Stephens.  1  Heisk. (Tenn.) 280;  Gar- 
rett V.  Rogers,  i  Heisk.  (Tenn.)  321; 
Davis  V.   Jones,  3  Head  (Tenn.)  603; 


3  Encyc.  PI.  &  Pr. — 30. 
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the  reason  being  that  the  court  loses  control  over  the  record 
with  the  expiration  of  the  term.*  It  follows  from  this  rule  that 
signature  of  the  bill  in  vacation  is  usually  held  invalid.*     But  it 


Clark  V.  Lary,  3  Sneed.  (Tenn.)  78; 
Staggs  V.  State,  3  Humph.  (Tenn.) 
372. 

Texas. — Jones  v.  Thurmond,  5  Tex. 
318;  Hall  V.  Stancell,  3  Tex.  400;  Fire- 
baugh  V.  Ward,  51  Tex.  415;  Farrar  z/. 
Bates,  55  Tex.  196;  Texas, etc.,  R.  Co. 
V.  McAllister,  59  Tex.  362;  Gulf,  etc., 
R.  Co.  V.  Eddins,  60  Tex.  659;  Inter- 
national, etc.,  R.  Co.  V.  Underwood, 
62  Tex.  22;  Schaub  v.  Dallas  Brewing 
Co.,  80  Tex.  637;  Missouri  Pac.  R.  Co. 
V.  Rabb,  3  Tex.  App.  (Civ.  Cas).,  §  38; 
Keeton  v.  State,  10  Tex.  App.  686; 
McCall  V.  State,  14  Tex.  App.  362; 
Heffron  v.  Pollard,  73  Tex.  98;  Brack 
V.  McMahon,  61  Tex.  2;  Willis  v.  Do- 
nac,  61  Tex.  589;  White  v.  Harris,  85 
Tex.  49. 

Virginia.  — Winston  v.  Giles,  37 
Gratt.  (Va.)  530. 

West  Virginia. — State  v.  McGlum- 
phy,  37  W.  Va.  805;  Wickes  t'.  Balti- 
more, etc,,  R.  Co.  14  W.  Va.  157;  Qua- 
ker City  Nat.  Bank  v.  Showacre,  26 
W.  Va.  53;  Welty  v.  Campbell,  37  W. 
Va.  797. 

United  States. — U.  S.  v.  Carey,  no 
U.  S.  51;  Sweet  v.  Perkins,  24  Fed. 
Rep.  777;  Marine  City  Stave  Co.  v. 
Herreshoff  Mfg.  Co.,  32  Fed.  Rep.  823; 
U.  S.  V.  Train,  12  Fed.  Rep.  852;  Mul- 
ler  V.  Ehlers,  91  U.  S.  249;  Hunnicutt 
■V.  Peyton,  102  U.  S.  333;  Whalen  v. 
Sheridan,  5  Fed.  Rep.  436;  French  v. 
Edwards,  13  Wall.  (U.  S.)  506;  Ex 
f.  Bradstreet,  4  Pet.  (U.  S.)  102; 
Greenway  v.  Gaither,  Taney  (U.  S.) 
227. 

1.  Winston  v.  Giles,  27  Gratt.  (Va.) 

534- 

The  Record  need  not  therefore  show 
affirmatively  that  leave  was  given, 
-where  the  bill  is  reduced  to  writing 
and  filed  at  the  term  at  which  the  de- 
cision was  rendered.  Noblesville  Gas, 
etc.,  Co.  V.  Teter,  1  Ind.  App.  322; 
Wysor  t'.  Johnson,  130  Ind.  270;  Boyce 
V.  Graham,  91  Ind.  420;  Calvert  v. 
State,  91  Ind.  473;  Lake  Erie,  etc.,  R. 
Co.  V.  Fix,  88  Ind.  381;  Volger  v. 
Sidener,  86  Ind,  545;  Kosciusko 
County  V.  Eperson,  50  Ind. 275;  Fletch- 
er V.  State,  49  Ind.  124;  Ogborn  v. 
Hoffman,  52  Ind.  439  ;  Nichol  v. 
Thomas,  53  Ind.  42;  Johnson  v.  Bell, 
10  Jnd.  363;  Jenks  v.  State,  39  Ind.  i; 


Port  V.  Russell,  36  I-nd.  60;  Harrison  v. 
Price,  22  Ind.  165;  Stewart  v.  State, 
24  Ind.  142. 

Adjournment.  —  In  Virginia  it  is  held 
that  where  a  court  is  adjourned  to  a 
future  day,  a  bill  of  exceptions  cannot 
be  then  taken  to  a  ruling  made  at  the 
term  which  is  adjourned.  Wickes  v. 
Baltimore,  etc.,  R.  Co.,  14  W.  Va. 
157- 

Signature  after  the  Term. — As  signa- 
ture by  the  judge  after  the  end  of 
the  term  is  discretionary,  a  man- 
damus will  not  issue  to  compel  him  to 
sign  after  the  term,  where  he  refuses. 
Sikes  V.  Ransom,  6  Johns.  (N.  Y.)  279. 

Exceptions  to  Interlocutory  Decisions. 
— Exceptions  to  interlocutory  rulings 
and  decisions  must  be  filed  at  the  term 
at  which  the  proceedings  are  had; 
but  should  remain  in  the  trial  court 
until  a  final  disposition  of  the  cause, 
and  be  brought  up  with  the  remaining 
exceptions  on  appeal  from  final  de- 
termination. Cameron  v.  Tyler,  71 
Me.  28;  Daggett  v.  Chase,  29  Me.  356; 
Witherel  v.  Randall,  30  Me.  168;  Ab- 
bott V.  Knowlton,  31  Me.  77. 

New  York. — In  a  New  York  criminal 
case,  on  appeal  from  the  Court  of 
Oyer  and  Terminer,  it  was  held  that 
the  judges  had  no  power  to  settle  and 
sign  a  bill  of  exceptions  after  the  final 
adjournment  of  the  term,  as  all  the 
judges  must  legally  convene  for  the 
act,  and  there  was  no  provision  or 
practice  authorizing  a  reconvention 
for  that  purpose  alone  after  final  ad- 
journment. Birge  v.  People,  5  Park. 
Cr.  Rep.  (N.  Y.)i2. 

2.  Colorado. — Jordan  v.  Finley,  4 
Colo.  189;  Filley  v.  Cody,  4  Colo.  542. 

Florida. — Webster  v.  Barnett,  17 
Fla.  272;  Potsdamer  v.  State,  17  Fla. 
895;  Bowden  v.  Wilson,  21  Fla.  165; 
Bush  V.  State,  21  Fla.  569. 

Illinois. — Hance  v.  Miller,  21  111. 
636. 

Kentucky. — Biggs  v.  M'llvain,  3  A. 
K.  Marsh.  (Ky.)  360;  Freeman  v. 
Brenham,  17  B.  Mon.  (Ky.)  608. 

Mississippi. — Vicksburgh,  etc.,  R. 
Co.  V.  Ragsdale,  51  Miss.  462. 

Nebraska.  —  Mewis  v.  Johnson  Har- 
vester Co.,  5  Neb.  218.  Compare 
State  V.  Weaver,  11  Neb.  163;  Jeffer- 
son County  V.  Saxon,  10  Neb.  xx. 
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has  also  been  held  that  the  term  may  be  protracted  for  the  ex- 
press purpose  of  preparing  a  bill  of  exceptions.* 

8.  Extension  by  Motion. — Where,  upon  a  motion  to  set  aside  the 
verdict  and  grant  a  new  trial,  the  whole  cause  is  continued  until 
the  next  term,  the  bill  of  exceptions  in  the  cause  may  be  sealed 
and  signed  at  any  time  before  its  expiration,*  but  not  where  a 
mere  motion  for  new  trial  is  continued  without  the  cause.* 


Texas. — George  v.  State,  25  Tex. 
App.  229. 

At  Subsequent  Term. — So  a  bill  taken 
at  a  subsequent  term  is  too  late.  State 
V.  Grant,  76  Mo.  95. 

In  Missouri  Rev.  Stat.  1889,  §  2168, 
does  not  authorize  the  insertion  in 
a  bill  of  exceptions  taken  after  the 
September  term,  1S91,  of  objections 
and  exceptions  to  the  action  of  the 
trial  court  at  the  September  term,  1890, 
in  overruling  a  motion,  unless  some  of 
the  alternatives  provided  in  the  sec- 
tion exist.  Carpenter  v.  McDavitt, 
53  Mo.  App.  393,  citing  State  v.  Ware, 
69  Mo.  332;  Hurt  V.  King,  24  Mo.  App. 
593;  Givens  v.  Van  Studdiford,  86  Mo. 
149. 

1.  Johnson  v.  Douglass,  2  Mackey 
<D.  C.)  36;  West  V.  Rice,  4  Kan.  563. 

Where  time  may  be  granted,  but  not 
beyond  the  expiration  of  the  term,  the 
court  ought  to  continue  the  term,  upon 
proper  application,  a  sufficient  time  for 
the  preparation  of  the  bill,  where  the 
cause  is  decided  near  the  end  of  the 
term.     State  v.  Smith,  38  Kan.  194. 

Limitation  of  the  Rule. — But  even 
where  a  judge  may  legally  hold  his 
court  open  from  day  to  day,  after  the 
active  business  of  the  term  is  disposed 
of,  in  order  to  sign  a  bill  of  exceptions, 
he  cannot  extend  one  term  for  that 
purpose  beyond  the  beginning  of  the 
next  regular  term,  and  a  bill  then 
signed  is  irregular.  Blake  v.  Harlan, 
75  Ala.  205. 

ClericalMistake.— In  U.  S.  v.  Wilkin- 
son, 12  How.  (U.  S.)  247,  a  bill  of  ex- 
ceptions dated  "  April  term,"  1848, 
but  containing  proceedings  occurring 
on  a  trial  in  May,  1849,  was  held, 
nevertheless,  properly  in  the  case 
where  certified  by  the  trial  judge  as 
a  bill  of  exceptions  to  the  last-named 
suit.  The  title  was  deemed  a  clerical 
mistake. 

Kentucky. — In  Com.  v.  McCready,  2 

Mete.  (Ky.)  376,  it  was  held  that  even 

if,  underadoubtful  section  of  thecode, 

I  time  could  be  extended  until  a  subse- 

touent    term    to    prepare    and    file    a 


bill  of  exceptions,  it  could  only  be  done 
by  withholding  a  judgment  or  sus- 
pending its  effect  after  rendition,  so 
that  the  court  could  retain  centrol  over 
it  until  a  subsequent  term. 

2.  Colorado. — Gower  v.  Chaffe,  5 
Colo.  383. 

Florida. — Greeley  v.  Percival,  21 
Fla.  428. 

Illinois. — People  v.  Gary,  105  III. 
264.;  Hearson  v.  Grandine,  87  111.  116. 

Indiana.  —  Barnaby  v.  State,  106 
Ind.  539;  Jenks  v.  State,  39  Ind.  i. 

Iowa. — Courtney  v.  Carr,  11  Iowa 
299. 

Michigan. — Adrian  Furniture  Mfg. 
Co.  V.  Lane,  92  Mich.  295. 

Missouri. — Gray  v.  Parker,  38  Mo. 
160;  Givens  v.  Van  Studdiford,  86  Mo. 
154  ;  Riddlesbarger  v.  McDaniel,  38 
Mo.  138;  Henze  v.  St.  Louis,  etc.,  R. 
Co.,  71  Mo.  644. 

Nebraska.  —  Dodge  v.  Runels,  20 
Neb.  33;  Wineland  v.  Cochran,  8  Neb. 
528. 

So  in  Nebraska  it  was  held  that 
where  a  cause  was  continued  after 
verdict,  and  upon  a  motion  to  set  the 
verdict  aside  until  the  succeeding 
term,  where  a  remittitur  was  entered 
and  the  motion  overruled — held,  that 
the  time  for  preparation  of  the  bill  did 
not  begin  to  run  until  the  decision  of 
the  motion.  Dodge  v.  Runels,  20 
Neb.  33. 

General  Order  of  Continuance.  —  A 
mere  general  order  of  the  court  con- 
tinuing "all  matters  in  court  not  dis- 
posed of  until  the  next  term  "  does  not 
extend  the  time  for  settling  a  bill. 
Burns  v.  Rodefer,  15  Nev.  60. 

3.  Indiana. — Pitzer  v.  Indianapolis, 
etc.,  R.  Co.,  80  Ind.  569;  Kelsey  v. 
Hay,  84  Ind.  i8g;  Indianapolis,  etc., 
R.  Co.  V.  Pugh,  85  Ind.  279;  Mullaney 
V.  Indiana  Nat.  Bank,  91  Ind.  77; 
Hereth  v.  Hereth,  100  Ind.  35;  Don- 
aldson V.  Dunn,  87  Ind.  343. 

Nebraska. — Wineland  v.  Cochran, 
8  Neb.  528;  Donovan  v.  Sherwin,  16 
Neb.  130. 

Ohio. — Dayton  v.   Hinsey,  32  Ohio 
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9.  Signature    after    Term  —  a.  Order    Extending    Time. — 

Where  the  time  to  file  is  not  defined  by  a  mandatory  statute,  the 
trial  court  is  authorized,  even  without  statute,  to  extend  the  time 
for  signature  beyond  the  term  by  an  order*  or  standing  rule  of 
court.* 


St.  258;  Estabrook  v.  Gebhart^32  Ohio 
St.  419  ;  Pittsburg,  etc.,  R.  Co.  v. 
Porter,  32  Ohio  St.  328;  Musser  v. 
Chase,  29  Ohio  St.  577;  Morgan  v. 
Boyd,  13  Ohio  St.  271;  Finley  v.  Whit- 
ley, 46  Ohio  St.  526;  Kline  v.  Wynne, 
10  Ohio  St.  228. 

Tennessee. — McGavock  v.  Puryear, 
6  Coldw.  (Tenn.)  34. 

Indiana. — Under  Rev.  Stat.  Ind.,  § 
626,  1S81,  a  bill  of  exceptions  on  over- 
ruling a  motion  for  new  trial  carries 
forward  exceptions  taken  to  decisions 
made  during  the  trial.  Barley  v.  Dunn. 
85  Ind.  338;  Kendel  v.  Judah,  63  Ind. 
291. 

Bill  of  Exceptions  to  Order  Granting 
New  Trial. — Where  an  order  overrul- 
ing a  motion  for  new  trial  is  appeal- 
able, a  bill  of  exceptions  maybe  taken 
thereto,  although  the  decision  be  not 
made  until  a  subsequent  term,  and  no 
bill  be  taken  to  the  error  made  on  the 
trial.  Coleman  v.  Edwards,  5  Ohio 
St.  51. 

Alteration  of  Judgment. — The  subse- 
quent verbal  alteration  of  an  order  or 
judgment  made  on  approving  it  at  a 
subsequent  term  does  not  continue  the 
time  for  preparation  of  the  bill.  State 
V.  Orwig,  34  Iowa  112. 

To  Show  Evidence. — Where  a  new 
trial  is  claimed  on  the  ground  that  the 
verdict  or  finding  is  not  sustained  by 
the  evidence,  or  is  contrary  to  law, 
the  court  may  properly,  at  the  time  of 
overruling  the  motion,  give  time  to 
prepare  a  bill  showing  what  the  evi- 
dence was,  as  it  is  pertinent  to  the 
ruling  then  made.  Sohn  v.  Marion, 
etc..  Gravel  Road  Co.,  73  Ind.  77. 

In  Iowa  it  has  been  held  that  an 
agreement  for  a  submission  of  the 
cause  and  for  a  decision  in  vacation  as 
of  the  last  day  of  the  term  of  court 
named  does  not  have  the  effect  of  ex- 
tending the  time  for  filing  the  bill  of 
exceptions.  Edwards  v.  Cosgro,  77 
Iowa  428. 

1.  Illinois. — People  v.  Blades,  10  111. 
App.  17;  Brownfield  v.  Brownfield,  58 
111.  152;  Wabash,  etc.,  R.  Co.  v.  People, 
106  111.  652;  Evans  z/.  F  isher,  10  111. 
453- 


Indiana. — Firestone  v.  Firestone,  78 
Ind.  536. 

Iowa. — Claggett  v.  Gray,  i  Iowa  21. 

Maryland. — Westminster  v.  Shipley 
(Md.,  1888),  13  Atl.  Rep.  365. 

Mississippi. — Williams  v.  Ramsey,  52 
Miss.  851;  Vicksburg,  etc.,  R.  Co.  v. 
Ragsdale,  51  Miss.  448;  Rankin  County 
Sav.  Bank  v.  Johnson,  56  Miss.  127. 

Missouri. — State  v.  Ryan,  120  Mo. 
88;  Pomeroy  v.  Selmes,  8  Mo.  727. 

United  States. — New  York,  etc., 
R.  Co.  V.  Hyde,  56  Fed.  Rep.  191; 
Michigan  Ins.  Bank  v.  Eldred,  143 
U.  S.  293;  Hume  v.  Bowie,  148  U.  S. 
245;  Davis  V.  Patrick,  122  U.  S.  138;. 
Marine  City  Stave  Co.  v.  Herreshoff 
Mfg.  Co.,  32  Fed.  Rep.  822;  Missouri, 
etc.,  R.  Co.  V.  Russell,  60  Fed.  Rep. 
501;  U.  S.  V.  Jones,  149  U.  S.  262; 
U.  S.  V.  Carr,  61  Fed.  Rep.  802;  Ward 
V.  Cochran,  150  U.  S.  601. 

Nunc  pro  Tunc. — Even  in  that  case  it 
must  appear  on  its  face  to  have  been 
taken  and  signed  at  the  trial.  Wabash,, 
etc.,  R.  Co.  V.  People,  106  111.  652. 

Presumption  of  Leave. — Where  the 
judge  in  signing  the  bill  of  exceptions 
certifies  that  the  bill  is  made  up  and 
tendered  for  signature  after  the  term 
by  his  special  leave  and  authority,  it 
is  presumed  that  special  leave  was 
granted  during  the  term  by  an  order 
of  the  court.  Robinson  v.  Hartridge, 
13  Fla.  501. 

Keeping  Case  Open. — Where  it  is  es- 
sential to  give  time  until  the  next  term 
to  prepare  a  bill  of  exceptions,  the  case 
should  be  kept  open,  and  final  judg- 
ment should  not  be  entered  until  then. 
Winston  v.  Giles,  27  Gratt.  (Va.)  530. 

2.  Colorado. — Packard  v.  Spellings, 
3  Colo.  109. 

Pennsylvania. — Haines  v.  Com.,  99 
Pa.  St.  410. 

United  States. — U.  S.  v.  Jones,  149 
U.  S.  262;  Jones  v.  Grover,  etc.,  Sew- 
ing Mach.  Co.,  131  U.  S.  Appendix 
cl. 

Waiver. — The  rules  are  intended,  it 
was  said  in  Haines  v.  Com.,  99  Pa.  St. 
410,  for  the  protection  of  the  judge, 
and  could  not  be  waived  by  the  district 
attorney. 


468 


Time  for  Settlement      BILLS    OF   EXCEPTIONS. 


and  Signature. 


b.  By  Consent. — And  where  the  bill  is  so  signed  upon  mutual 
consent  of  parties,  the  general  rule  of  law  is  deemed  waived  and 
the  bill  regarded  as  valid.* 

c.  When  the  Order  must  be  Made. — An  order  extending 
the  time  for  signing  a  bill  of  exceptions  is  a  judicial  act.*  It 
must  be  made  in  term,  therefore ;  '  an  order  made  in  vacation 


United  States. — The  rules  of  a  state 
court  respecting  bills  of  exceptions  do 
not  obtain  in  the  U.  S.  courts  unless 
expressly  adopted  by  rule.  Whalen 
V.  Sheridan,  5  Fed.  Rep.  436. 

1.  Alabama. — Stephens  v.  State,  47 
Ala.  700. 

Colorado. — Rhoades  v.  Drummond, 
3  Colo.  374. 

Illinois. — Burst  v.  Wayne,  13  111. 
664;  Evans  v.  Fisher,  10  111.  453. 

Maryland. — Wheeler  v.  Briscoe,  44 
Md.  312. 

Michigan. — Atlas  Min.  Co.  v.  John- 
ston, 22  Mich.  78. 

Mississippi. — Vicksburg,  etc.,  R.  Co. 
•V.  Ragsdale,  51  Miss.  462;  Rankin 
County  Sav.  Bank  z/.  Johnson,  56  Miss. 
127;  Williams  v.  Ramsey,  52  Miss. 
851. 

Missouri.  —  Hossinger  v.  Pye,  10 
Mo.  156;  Diepenbrock  v.  Shaw,  21  Mo. 
122;  Farrar  v.  Finney,  21  Mo.  569; 
Consaul  v.  Liddell,  7  Mo.  250;  Pomeroy 
V.  Selmes,  8  Mo.  727;  Scott  v.  Burd,  g 
Mo.  149;  Wilcoxson  v.  McBride,  23 
Mo.    404;    Ellis   V.    Andrews,   25    Mo. 

327- 

United  States. — U.  S.  v.  Jones,  149 
U.  S.  262;  Jones  v.  Grover,  etc.,  Sew^- 
ing  Mat_h.  Co. ,  131  U.  S.  Appendix  cl. ; 
Ex  p.  Bradstreet,  4  Pet.  (U.  S.)  102; 
Waldron  v.  Waldron  (U.  S.,  1895),  15 
Sup.  Ct.  Rep.  383;  Hunnicutt  z'.  Peyton, 
102  U.  S.  333;  Davis  V.  Patrick,  122 
U.  S.  138;  Michigan  Ins.  Bank  v.  El- 
dred,  143  U.  S.  293. 

Kansas. — Under  the  practice  of  Kan- 
sas it  is  held  that  the  time  for  authen- 
tication cannot  be  extended  by  a  court 
or  judge  even  when  the  consent  of 
counsel  has  been  given.  Martin  v. 
Southern  Kan.  R.  Co.,  51  Kan.  162; 
Gallaher  v.  Southwood,  i  Kan.  143; 
State  V.  Bohan,  19  Kan.  28. 

In  Michigan  it  is  held  that  where 
counsel  stipulate  to  extend  the  time 
the  rules  of  court  need  not  be  followed, 
and  the  court  has  no  right  to  disregard 
it.  People  V.  Circuit  Judge,  39  Mich. 
123. 

Ohio. — Where  a  statute  provided 
that   exceptions   must   be  reduced   to 


writing  during  the  term  when  the  deci- 
sion was  rendered,  and  another  section 
provided  that  a  majority  of  the  judges 
composing  the  court,  with  the  consent 
of  the  party  excepting,  should  sign  the 
exceptions  within  thirty  days  after 
the  term,  the  effect  of  this  statute  was 
said  to  extend  the  time  for  the  per- 
formance of  this  duty  thirty  days  after 
the  term  with  the  consent  of  the  ex- 
ceptor, although  the  bill  of  exceptions 
was  neither  reduced  to  writing  nor 
presented  to  the  trial  judge  until  after 
the  close  of  the  trial  term.  State  v, 
Pugh,  7  Ohio  Cir.  Ct.  Rep.  164;  State 
V.  Hawes,  43  Ohio  St.  16. 

In  a  Criminal  Case  it  was  held  com- 
petent for  the  parties  to  consent  that 
the  settlement  might  be  had  at  a  term 
subsequent  to  that  at  which  the  indict- 
ment was  tried  and  before  the  judges 
who  might  then  compose  the  court, 
although  they  were  different  persons 
from  those  who  sat  upon  the  trial. 
Wood  V.  People,  59  N.  Y.  117. 

Alabaifia. — Only  the  official  prosecut- 
ing on  behalf  of  the  state  can  consent 
to  such  extension  in  a  criminal  case; 
associate  counsel  have  no  authority 
to  so  consent.  Ex  p.  Mayfield,  63  Ala. 
203. 

How  Consent  Shown. — Where  the  bill 
of  exceptions  is  settled  in  vacation  by 
consent,  the  agreement  of  parties 
should  be  preserved  by  the  filing  of  a 
written  stipulation  to  that  effect  or  by 
a  record  entry.  Evans  v.  Fisher,  10 
111.  453;  Claggett  V.  Gray,  i  Iowa  20; 
Rankin  County  Sav.  Bank  v.  John- 
son, 56  Miss.  127;  Vicksburg,  etc.,  R. 
Co.  V.  Ragsdale,  51  Miss.  448;  Kim- 
ball V.  Mitchell,  57  Miss.  632. 

2.  Marseilles  v.  Howland,  34  111. 
App.  350;  Marseilles  v.  Howland,  136 
111.  84. 

3.  Illinois. — Marseilles  v.  Howland, 
34  111.  App.  350;  Hawes  v.  People,  129 
111.  130;  Douglass  V.  Suggs,  36  111.  App. 

553- 

Indiana. — Kinsey  v.  Satterthwaite, 
88  Ind.  344;  Robinson  v.  Johnson,  61 
Ind.  535;  Firestone  v.  Firestone,  78 
Ind.  536;  Bargis  v.  Farrar,  45  Ind.  41; 
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is  void  unless  expressly  authorized  by  statute.* 

d.  Requisites  of  Application.— Special  rules  of  practice 
determine  whether  the  motion  for  an  extension  of  time  should 
be  made  upon  notice  to  the  adverse  party.*  The  applicant  must 
show  due  diligence  in  his  affidavits  tendered  in  support  of  the 
motion,' 

e.  Based  on  Consent. — In  some  jurisdictions  it  is  held 
that  an  order,  made  without  special  statutory  provision,  granting 
leave  to  present  the  bill  for  signature  after  the  expiration  of  the 
term  must  be  based  on  consent  of  the  parties.*  The  consent 
must  be  entered  of  record.'*  Consent  alone  without  the  order 
has  been  held  insufficient ;  *  nor  is  the  order  sufficient  unless  based 
upon  mutual  consent.'' 

Columbus,  etc.,  R.  Co.  v.  Powell,  40 
Ind.  37;  Singer  Mfg.  Co.  v.  Struck- 
man,  72  Ind.  601;  Greenup  v.  Crooks, 
50  Ind.  410;  Rinehart  v.  Bowen,  44 
Ind.  353;  Fulkerson  v.  Armstrong,  39 
Ind.  472. 

Kentucky. — Wade  v.  Bryant  (Ky., 
1888),  7  S.  W.  Rep.  597. 

Maryland. — Thomas  v.  Ford,  63  Md. 
348;  Wheeler  v.  Briscoe,  44  Md.  312; 
Westminster  v.  Shipley,  68  Md.  610. 

Michigan. — Cleveland  v.  Stein,  14 
Mich.   334. 

Nevada. — Burns  v.  Rodefer,  15  Nev. 

59- 

Texas. — George  v.  State,  25  Tex. 
229. 

United  States. — Ex  p.  Bradstreet,  4 
Pet.  (U.  S.)  102. 

After  Notice  of  Settlement. — It  is  im- 
material that  an  order  extending  time 
to  settle  a  bill  was  made  after  the  ex- 
piration of  the  time  within  which  due 
notice  of  the  application  to  settle 
could  have  been  given  to  the  adverse 
party  under  the  original  statutory 
period.  Williard  v.  Dillard,  86  Cal. 
154. 

The  Order  mnst  be  Specific. — A  mere 
general  order  of  the  court  continuing 
"all  matters  in  court  not  disposed  of 
until  the  next  term"  does  not  extend 
the  time  for  settlement.  Burns  v. 
Rodefer,  15  Nev.  59. 

1.  Illinois. — Marseilles  v.  Howland, 
34  111.  App.  350;  Hawes  v.  People,  129 
111.  130;  Douglass  V.  Suggs,  36  111. 
App.  553- 

Nevada. — Burns  v.  Rodefer,  15  Nev. 

59- 

United  States. — Muller  v.  Ehlers,  91 
U.  S.  249;  Herbert  v.  Butler,  14  Blatchf. 
(U.  S.)357. 

Second  Extension.  —  So  it  is  held 
that  a   second   order  again  extending 
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the  time  cannot  be  made  in  vacation. 
Sweetser  v.  McCrea,  97  Ind.  404; 
Davidson  v.  State,  62  Ind.  276; 
Robinson  v.  Johnson,  61  Ind.  535; 
Brouse  I'.  Price.  20  Ind.  216;  Harrison 
v.  Price,  22  Ind.  165;  Vanness  v. 
Bradley,  29  Ind.  388;  McElfatrick  v. 
Coffroth,  29  Ind.  37;  Earl  v.  Dresser, 
30  Ind.  11;  Whitworth  z/.  Sour,  57  Ind. 
107;  Vandoren  v.  Kimes,  29  Ind.  582; 
Thompson  v.  Eagleton,  33  Ind.  300; 
Roloson  V.  Herr,  14  Ind.  539;  Simon- 
ton  V.  Huntington,  etc..  Plank  Road 
Co. ,  12  Ind.  380;  Lotz  V.  Briggs,  50  Ind. 
346;  Missouri,  etc.,  R.  Co.  v.  Russell, 
60  Fed.  Rep.  501. 

2.  In  Colorado  such  notice  is  re- 
quired. Taylor  v.  Derry,  4  Colo.  App. 
109. 

In  Nebraska  it  is  held  that  no  notice 
of  the  application  to^the  judge  for 
an  extension  of  time  for  the  prepara- 
tion and  service  of  the  bill  is  neces- 
sary, as  it  is  not  jurisdictional.  Denver 
First  Nat.  Bank  v.  Lowrey,  36  Neb. 
290;  McDonald  v.  McAllister,  32  Neb. 

514- 

The  same  rule  is  held  in  District  of 
Columbia.  Entry  of  the  order  on  the 
minutes  of  the  court  is  sufficient. 
Jones  v.  Pennsylvania  R.  Co.,  18  D. 
C.  426. 

3.  Stein  v.  Vannice  (Neb.,  1895),  62 
N.  W.  Rep.  464. 

4.  McCarty  v.  Cunningham,  75  Mo. 
279;  West  v.  Fowler,  59  Mo.  40;  Peake 
V.  Bell,  65  Mo.  224;  Robart  v.  Long,  65 
Mo.  223. 

5.  State  V.  Duckworth,  68  Mo.  156. 

6.  McCarty  z/.  Cunningham,  75  Mo. 
279;  Spencer  v.  St.  Louis,  etc.,  R.  Co., 
79  Mo.  500. 

7.  Ellis  V.  Andrews,  25  Mo.  327  ; 
West  V.  Fowler,  55  Mo.  300. 

But   it  is  further  held  that,  where 
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/.  Effect  of  the  Order. — The  effect  of  the  order  is  to  ex- 
tend the  jurisdiction  of  the  court  to  sign  and  settle  the  bill  u^ntii 
the  expiration  of  the  time  limited  therein  ;  *  where  signed 
thereafter  the  bill  is  void.* 

g.  Further  Order. — Where  the  time  may  be  again  extended 
by  a  second  order,  the  order  must  be  made  before  the  time  lim- 
ited in  the  first  order  has  expired.'     In  Indiana  and  Florida  a 


the  statute  expressly  allows  an  exten- 
sion of  time  for  preparing  or  filing  the 
bill,  the  consent  of  the  opposite  party 
is  not  required.  But  the  order  is  a 
prerequisite  under  such  a  statute. 
State  V.  Ryan,  120  Mo.  88;  State  v. 
Mayor,  99  Mo.  602;  Webster  County 
V.  Cunningham,  loi  Mo.  642. 

Missisjsippi. — In  Mississippi  the  court 
is  deemed  authorized  to  extend  the 
express  time  defined  by  statute,  but 
not  without  consent  of  parties.  Allen 
V.  Levy,  59  Miss.  613. 

How  Shown. — But  where  no  objec- 
tion is  made  on  appeal,  the  order  ex- 
tending time  will  be  presumed  to  have 
been  made  by  agreement.  Where  the 
point  is  raised,  the  consent  to  be  bind- 
ing must  be  shown  by  the  record  or 
the  bill  of  exceptions.  Allen  v.  Levy, 
59  Miss.  613. 

Estoppel. — The  appellee  may  also  be 
estopped  by  his  conduct  from  object- 
ing that  no  consent  was  had.  Allen 
V.  Levy,  59  Miss.  613. 

As  where,  on  reference  of  the  bill 
to  appellee's  counsel  for  suggestions, 
after  holding  it  longer  than  the  statu- 
tory period,  he  is  estopped  to  deny  that 
it  was  presented  in  time.  Allen  v. 
Levy,  59  Miss.  613. 

Illinois. — The  rule  that  the  order 
cannot  be  made  without  consent  of 
parties  obtains  also  in  Illinois.  Mar- 
seilles 7).  Howland,  34  111.  App.  350. 

1.  Marseilles  v.  Howland,  136  111. 
84. 

Extended  for  all  Purposes. — The  order 
extends  the  time  for  every  purpose 
necessary  to  perfect  the  bill  of  excep- 
tions according  to  the  requirement  of 
the  statutes  and  rules  of  practice.  State 
V.  Pugh,  7  Ohio  Cir.  Ct.  Rep.  159. 

Extension  to  Subsequent  Term. — In 
Michigan,  where  the  time  has  been  ex- 
tended to  a  subsequent  term,  it  may 
be  settled  at  any  time  during  its  con- 
tinuance. White  V.  Campbell,  25 
Mich.  464.  But  compare  Definition  of 
Time  in  the  Order,  infra. 

Stay  of  Proceedings. — An  order  ex- 
tending the  time  within  which  to  pre- 
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pare  a  bill  does  not  operate  as  a  stay 
of  proceedings  on  the  judgment, 
Wright  V.  Woolfolk,  14  Bush  (Ky.) 
308;  nor  give  further  time  within 
which  any  other  act  is  required  to  be 
done  by  statutes  regulating  appellate 
procedure,  Wright  v.  Woolfolk,  14 
Bush.  (Ky.)3o8. 

2.  Morse  v.  Anderson.  150  U.  S. 
157;  Jones  V.  Grover,  etc..  Sewing 
Mach.  Co.,  131  U.  S.  Appendix  cl.; 
Michigan  Ins.  Bank  v.  Eldred,  143  U. 
S.  293;  Glaspell  v.  Northern  Pac.  R. 
Co. ,  144  U.  S.  211;  Hume  v.  Bowie,  148 
U.  S.  245;  Watt  V.  Boone  County,  133 
Ind.  132;  Mogan  v.  Thompson,  13  Ore- 
gon 230. 

And  after  the  expiration  in  vacation 
of  an  order  duly  made  in  term  the 
judge  cannot,  unless  by  statute,  be 
authorized  to  act,  even  by  the  consent 
or  agreement  of  parties.  Hake  v. 
Strubel,  121  111.  325. 

In  Arkansas  time  cannot  be  given  be- 
yond the  next  term  after  the  one  at 
which  the  exceptions  were  taken.  Car- 
roll V.  Saunders,  38  Ark.  216. 

Statute  Fixing  Limit  Mandatory. — 
Where  the  statute  allowing  an  exten- 
sion of  time  names  a  definite  limit,  an 
extension  beyond  such  period  is  not 
valid,  even  upon  consent  of  parties. 
State  V.  Burrows,  33  Kan.  10;  Brown 
V.  Rhodes,  i  Kan.  359;  Gallaher  v. 
Southwood,  I  Kan.  143;  Lownsberry 
V.  Rakestraw,  14  Kan.  151;  State  v. 
Bohan,  19  Kan.  28;  State  v.  Smith,  38 
Kan.  194. 

In  Missouri  it  is  held  that  a  bill 
signed  after  the  expiration  of  the  time 
granted  cannot  be  validated  by  con- 
sent of  parties.  Dorman  v.  Coon,  119 
Mo.  68;  State  v.  Britt,  117  Mo.  584; 
State  V.  Mosley,  116  Mo.  545;  States. 
Apperson,  115  Mo.  470;  State  v.  Scott, 
113  Mo.  559. 

3.  Bass  Furnace  Co.  v.  Glasscock,  86 
Ala.  244. 

By  Rule  of  Court. — In  People  v.  Little- 
john,  II  Mich.  60,  it  was  held  that  the 
Circuit  Ccourt  might  be  and  was  au- 
thorized by  a  rule  of  court  to  again 
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trial  judge  is  held  unauthorized  to  make  such  an  order  in  vacation.* 
h.  Definition  of  Time  in  the  Order. — The  order  extend- 
ing the  time,*  or  a  subsequent  order  again  extending  the  time,' 
must  name  a  day  certain.^  An  order  extending  the  time  in- 
definitely is  unauthorized  and  void.* 


extend  the  order  after  the  expiration 
of  the  time  first  limited. 

1.  Myrick  v.  Merritt,  21  Fla.  799; 
McElfatrick  v.  CofJroth,  29  Ind.  37. 
See  When  to  be  Filed,  infra. 

In  Illinois  the  time  may  be  again  ex- 
tended on  consent  of  parties  by  an  or- 
der made  within  the  time  limited  by 
the  first  order.  Hawes  v.  People,  129 
111.  123. 

2.  Freeman  z/.  Brenham,  17  B.  Mon. 
(Ky.)6og;  Smith  z/.  Blakeman,  8  Bush 
(Ky.)48o. 

Construction  of  Statutes. — Where  a 
statute  allows  an  extension  of  time  to 
be  granted  beyond  the  term,  not  ex- 
ceeding a  certain  defined  limit,  for  the 
preparation  and  tender  of  a  bill  of  ex- 
ceptions, it  does  not  authorize  &  filing 
of  the  bill  after  the  expiration  of  the 
time  named  in  the  order,  although 
within  the  statutory  limit.  Watson  v. 
Watson,  53  Ark.  415. 

3.  Smith  V.  Blakeman,  8  Bush  (Ky.) 
480. 

4.  Smith  V.  Blakeman,  8  Bush  (Ky.) 
476;  Freeman  z/.  Brenham,  17  B.  Mon. 
(Ky.)6o9. 

6.  Smith  z/.  Blakeman,  8  Bush  (Ky.) 
408;  Meadows  v.  Campbell,  i  Bush 
(Ky.)  105;  Freeman  z/.  Brenham,  17  B. 
Mon.  (Ky.)6o8;  Stinson  v.  Shafer,  58 
Ark.  no. 

Extension  not  Implied. — An  indefinite 
order  will  not  be  implied  to  extend  the 
time  to  the  end  of  the  statutory 
period.  Stinson  v.  Shafer,  58  Ark.  no. 

In  Smith  z/.  Blakeman,  8  Bush  (Ky.) 
480,  it  was  said:  "  The  security  of  the 
rights  of  litigants,  and  every  con- 
sideration of  sound  policy,  demands 
that  this  provision  of  the  code  shall 
not  be  so  construed  as  to  give  the 
courts  authority  to  so  make  exten- 
sions of  time  as  to  unnecessarily  har- 
ass or  endanger  the  rights  of  the 
successful  party,  whose  judgment  is 
presumptively  correct,  by  making  it 
necessary  for  him  with  his  counsel, 
and  possibly  his  witnesses,  to  be  pres- 
ent in  court  every  day  during  the 
entire  term  to  which  the  extension  has 
been  made.  In  this  case  the  court 
gave  time  indefinitely,  or  at  least  until 
the  last  day  of  the  term.    If  valid,  the 


order  placed  the  appellee  completely 
at  the  mercy  of  the  opposite  party,  un- 
less he  saw  proper  to  remain  in  court 
from  day  to  day  till  the  term  expired, 
or  until  the  appellants  chose  to  call  up 
the  case  and  present  their  bill  of  ex- 
ceptions." 

Construction  of  Record  Entry. — So 
where  a  statute  allowed  the  time  to  be 
extended  until  the  end  of  the  next 
succeeding  term,  and  the  order  named 
a  day  certain  for  the  tendering  of  the 
bill,  and  concluded,  "  which,  when  ap- 
proved, signed,  and  filed,  *  *  * 
shall  be  and  become  a  part  of  the  rec- 
ord " — held,  that  the  last  words  did 
not  extend  the  time  to  file  until  the 
end  of  the  next  term.  Stinson  v. 
Shafer,  58  Ark.  no. 

To  a  Day  Certain. — An  order  naming 
a  day  certain  requires  the  act  to  be* 
performed  before  that  day.  Where 
done  <7«  the  day,  it  is  void.  Hartman, 
V.  Ringgenberg,  119  Ind.  72;  Corbin 
V.  Ketcham,  87  Ind.  13S;  Erb  v. 
Moak,  78  Ind.  569. 

Contra. — In  Arkansas  it  is  held  that 
an  order  of  the  court  granting  a  party 
until  a  day  to  tender  a  bill  is  suffi- 
ciently complied  with  by  tendering  a 
bill  on  that  day.  Thorn  v.  Delany,  6 
Ark.  219. 

Construction  of  Orders. — A  bill  signed 
October  17  in  vacation,  under  a  term 
order  allowing  thirty  days  from  Sep- 
tember 16,  was  held  too  late.  Powell 
V.  Sturdevant,  85  Ala.  243. 

An  order  of  the  Circuit  Court  in 
Florida  allowing  an  appellant  thirty 
days'  extension  in  which  to  settle  a 
bill  of  exceptions  means  thirty  days 
from  the  adjournment  of  the  term. 
Lewis  z/.  Meginniss,  25  Fla.  589.  Com- 
pare Marks  v.  Boone,  24  Fla.  177. 

Order  Bequiring  Submission. — Where 
the  order  extending  the  time  provides 
that  the  party  preparing  the  bill  shall 
give  the  opposite  party  a  certain  time 
within  which  to  examine  the  original 
or  a  copy  thereof,  signature  of  the  bill 
before  the  full  time  has. been  accorded 
for  such  examination  is  invalid. 
Treishelz/.  McGill,  28  111.  App.  68. 

Attestation  under  Statute. — Where  a 
time  is   granted  by  order  of  the  judge 
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i.  Order  Unappealable. — The  order  extending  the  time  for 
preparation  and  signature  of  a  bill  of  exceptions  is  not  reviewable.* 

j.  Signature  under  Extraordinary  Circumstances. — 
Some  eminent  authorities  hold  that,  without  either  order  or  con- 
sent of  parties,  the  trial  judge  may,  under  unusual  circumstances 
and  at  discretion,  sign  a  bill  after  the  adjournment  of  the  term, 
and  that  such  bill  will  be  valid.* 


within  which  to  prepare  a  bill,  and  he 
refuses  to  sign  and  seal  it,  and  it  be- 
comes necessary  to  validate  it  under  a 
mode  provided  by  statute  on  affidavit, 
the  attestation  and  proof  by  statute 
must  be  made  within  the  time  limited 
by  order  of  the  court.  Widner  v. 
Buttles,  3  Colo.  i. 

1.  Since  it  depends  on  a  question  of 
fact  as  to  whether  sufficient  reasons 
are  shown  to  the  trial  judge,  which  he 
must  alone  decide.  Greenwood  v. 
Cobbey,  24  Neb.  648. 

2.  California. — People  v.  Woppner, 
i4Cal.  437;  People  v.  Lee,  i4Cal.  510; 
People  V.  White,  34  Cal.  183. 

A^evada. — State  v.  Salge,  i  Nev.  455; 
State  V.  Baker,  8  Nev.  141. 

New  York. — Sheldan  v.  Wood,  14 
How.  Pr.  (N.  Y.  Super.  Ct.)  19;  Bortle 
■V.  Mellen,  14  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  228. 

Oregon. — Che  Gong  v.  Stearns,  16 
Oregon  219;   Ah  Lep  v.  Gong  Choy, 

13  Oregon  205,  overruling  Holcomb  v. 
Teal,  4  Oregon  352;  Mogan  v.  Thomp- 
son, 13  Oregon  230. 

United  States. — Herbert   v.    Butler, 

14  Blatchf.  (U.  S.)  357;  Dredge  v.  For- 
syth, 2  Black  (U.  S.)  563;  Whalen 
V.  Sheridan,  18  Blatchf.  (U.  S.)  308; 
Coe  V.  Morgan,  13  Fed.  Rep.  844. 

Alabama. — In  Strader  v.  Alexander, 
9  Port.  (Ala.)  444,  it  was  held  that  a 
judge  might  sign  a  bill  of  exceptions 
presented  after  the  adjournment  of  the 
term,  although  counsel  for  the  adverse 
party  objected  at  the  trial.  Pool  v. 
Cahawba,  etc.,  R.  Co.,  5  Ala.  237. 

The  rule  of  the  above  cases  was 
subsequently  changed  by  statute  lim- 
iting the  time  to  the  adjournment  of 
the  term,  or  an  extension  not  exceeding 
ten  days  thereafter,  by  written  consent 
of  counsel.  See  Ex  p.  Nelson,  62 
Ala.  379;  Pearce  v.  Clements,  73  Ala. 
257;  Wood  V.  Brown,  8  Ala.  563. 

Ignorance  of  Attorney.  —  In  Coe  v. 
Morgan,  13  Fed.  Rep.  844,  it  was  held 
that  where  an  attorney,  through  un- 
familiarity  with  the  rules  of  practice, 
failed  to  have  a  bill  settled  within  the 


required  time,  or  to  obtain  an  exten- 
sion thereof  at  the  trial  term,  the  court 
might,  before  judgt?tent  entered  and 
while  the  case  was  still  pending,  in  its 
sound  discretion,  and  to  prevent  hard- 
ship, allow  additional  time  in  which  to 
serve  and  settle  the  prepared  bill. 

Poverty  of  Exceptant.  —  Where  the 
only  excuse  for  failure  to  serve  and 
file  a  bill  in  term  was  the  poverty  and 
illness  of  the  exceptant — held,  not  suffi- 
cient. Whalen  v.  Sheridan,  18  Blatchf. 
(U.  S.)  308;  Miiller  v.  Ehlers,  91  U.  S, 

249- 
Day  after  Term. — It  was  held  in  U. 
S.  V.  Breitling,  20  How.  (U.  S.)  252, 
that  a  bill  of  exceptions  signed  one 
day  after  the  adjournment  of  the  term 
was  valid,  although  it  does  not  appear 
from  the  record  that  any  consent  was 
given.  In  Miiller  v.  Ehlers,  91  U.S.  249, 
it  was  said:  "  That  case  [U.  S.  v.  Breit- 
ling, 20  How.  (U.  S.)  252]  went  to  the 
extreme  verge  of  the  law  upon  this 
question  of  practice,  and  we  are  not 
inclined  to  extend  its  operation." 

Presentation  must  be  Beasonable. — 
But  in  any  event  the  bill  of  exceptions 
cannot  be  presented  to  the  trial  judge 
to  be  settled  and  signed  after  such  a 
lapse  of  time  as  to  render  it  probable 
that  the  facts  and  circumstances  of  the 
trial  have  lapsed  from  the  mind  of  the 
trial  judge  and  parties.  Burst  v. 
Wayne,  13  111.  665;  Dent  v.  Davison, 
52  111.  109;  Firestone  v.  Firestone,  78 
Ind.  536;  State  v.  Romero,  5  La.  Ann. 
24;  Finley  v.  Whitley,  46  Ohio  St.  526. 
Unless  there  is  some  minute  or  mem- 
orandum of  the  proceedings  to  guide 
the  court.  Dent  v.  Davison,  52  111. 
109;  Firestone  v.  Firestone,  78  Ind. 
536. 

So  in  Louisiana  the  rule  was  strin- 
gently applied,  the  court  holding  that 
the  bill  of  exceptions  taken  to  a  trial 
held  on  June  27th,  but  which  was  not 
presented  until  July  28th  following, 
was  too  late.  State  v.  Romero,  5  La. 
Ann.  24. 

So  in  Georgia  the  court  refused  to 
consider  a  bill    not    tendered    to   the 
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k.  Neglect  of  Judge. — When  the  exceptant  seasonably  ten- 
ders the  bill,  it  is  not  invalidated  by  the  failure  of  the  judge  to 
sign  until  after  the  expiration  of  the  time  required  by  law,  as  it  is 
the  fault  of  the  trial  judge,  and  not  of  the  appellant.* 

10  What  Record  must  Show — a.  Generally. — With  regard  to 
the  time  when  the  bill  of  exceptions  was  settled  and  signed,  the 
record  should  affirmatively  show  the  seasonable  tender,  allowance, 
signature,  and  sealing  thereof.* 

trial  judge  until  the  lapse  of  a  year 
after  the  trial,  and  where  no  exceptions 
pendente  lite  had  been  filed.  Cannon 
V.  Young,  92  Ga.  164. 

1.  Colorado. — Swem  v.  Green,  9  Colo. 
358;  Denver  v.  Capelli,  3  Colo.  236. 

Florida. — Mayo  v.  Hynote,    16   Fla. 

673- 

Illinois. — Underwood  v.  Hossack, 
40  III.  98;  Klepper  v.  Borchsenius,  13 
in.  App.  318;  People  V.  Hawes,  25  111. 
App.  326;  Hawes  v.  People,  129  111. 
133;  Magill  V.  Brown,  gS  111.  235; 
Hyde  Park  v.  Dunham,  85  111.  569  ; 
Hake  v.  Strubel,  121  111.  321. 

Indiana. — Robertson  v.  Anderson, 
106  Ind.  152;  Ohio,  etc.,  R.  Co.  v. 
Cosly,  107  Ind.  32;  Terre  Haute,  etc., 
R.  Co.  V.  Bissell,  108  Ind.  113;  Thom- 
son V.  Madison  Bldg.,  etc.,  Assoc, 
103  Ind.  279;  Creamer  v.  Sirp,  91  Ind. 
366;  Hammw.  Romine,  98  Ind.  77. 

Michigan. — People  v.  Judge,  20 
Mich.  220. 

Mississippi. — McGee  v.  Beall,  63 
Miss.  455. 

Nebraska. — State  v.  Barnes,  16  Neb. 
37;  Guick  V.  Sachsse,  31  Neb.  315. 

Oregon. — Che  Gong  v.  Stearns,  16 
Oregon  219. 

Tennessee. — Jones  v.  Burch,  3  Lea 
(Tenn.)  749. 

IVisconsin. — Hale  v.  Haselton,  21 
Wis.  322;  Fellows  v.  Tate,  14  Wis.  156. 

IVyoming. — McBride  v.  Union  Pac. 
R.  Co.,  3  Wyoming  183,  in  effect  over- 
ruling Jubb  V.  Thorp,  2  Wyoming 
406;  Woods  V.  Hilliard  Flume,  etc., 
Co..  2  Wyoming  457. 

United  States. — Davis  v.  Patrick, 
122  U.  S.  138. 

In  Tennessee  it  was  held  immaterial 
that  the  bill  of  exceptions,  through 
oversight,  was  not  signed  until  after 
the  adjournment  of  the  term.  Jones 
V.  Burch,  3  Lea  (Tenn.)  749. 

It  was  held  in  Field  v.  Gellerson,  80 
Me.  270,  that  "if  a  judge  at  a  trial 
term  sees  fit,  for  his  own  convenience, 
to  delay  his  approval  of  a  bill  of  ex- 
ceptions,   in    order   to    have    a    more 


favorable  opportunity  to  test  their 
correctness,  and  the  exceptions  as 
finally  allowed  are  regular  in  form,  we 
cannot,  *  *  *  reject  the  exceptions." 

Ohio.— In  Doe  v.  Brown,  6  Ohio  St. 
12,  it  was  held  that  where  the  record 
showed  that  the  bill  was  perfected  on 
the  trial,  and  then  formed  a  part  of  the 
record,  it  is  of  no  consequence  that  it 
was  actually  signed  after  the  trial  or 
even  after  an  adjournment  of  the 
court. 

General  Bule.  —  And,  in  general, 
where  the  failure  to  seasonably  pre- 
pare a  bill  is  due  to  some  cause  for 
which  the  exceptant  is  not  respon- 
sible, the  appellate  court  will  excuse 
the  default,  and  deny  a  motion  to 
strike  the  bill  from  the  record,  Rich- 
ards t'.  State,  22  Neb.  146;  Parker  v. 
Kuhn,  19  Neb.  394;  Curran  v.  Wilcox, 
10  Neb.  449;  and  compare  Smiley  v. 
Sampson,  i  Neb.  56;  Dobson  v.  Dob- 
son,  7  Neb.  296;  Lytle  v.  Arkansas, 
9  How.  (U.  S.)  333;  or  where  the 
court  reporter  is  unable  to  prepare  a 
stenographic  report  of  the  evidence 
within  the  time  required  by  law  for 
signature,  Richards  v.  State,  22  Neb. 
146. 

2.  Alabama. — Maddox  v.  Brovles,  42 
Ala.  436;  Union  India  Rubber  Co.  v. 
Mitchell,  37  Ala.  314;  Kitchen  v.  Moye, 
17  Ala.  143;  Hoden  v.  Brown,  22  Ala. 
572;  Cox  f .  Whitfield,  18  Ala.  738. 

Ohio.  —  Hill  V.  Bassett,  27  Ohio 
St.  597;  Acheson  v.  Western  Reserve 
Bank,  8  Ohio  117;  Baldwin  v.  State,  6 
Ohio  15;  Burk  v.  Pittsburg,  etc.,  R. 
Co.,  26  Ohio  St.  643;  Black  v.  George, 
26  Ohio  St.  629;  State  v.  O'Neal,  3 
Ohio  Cir.  Ct.  Rep.  393;  Meyer  v. 
Schroeder,  10  Am.  L.  Rec.  (Ohio)3og; 
Klugman  v.  Mauk,  6  Cine.  L.  Bull. 
(Ohio)  665;  Thacker  v.  Sheeran,  5 
Cine.  L.  Bull.  (Ohio)  646;  Kerr  v. 
State,  36  Ohio  St.  614;  Bettman  v. 
Hunt,  12  Cine.  L.  Bull.  (Ohio)  286; 
Heffner   v.   Moyst,   40  Ohio  St.    112. 

Estoppel  by  Becord. — Parties,  by  con- 
senting to  a  formal  entry  showing  the 
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Presumption  as  to  Signature. — The  cases  conflict  as  to  whether  the 
mere  signature  of  a  bill  raises  a  presumption  that  it  was  signed  in 
time,  unless  the  record  on  appeal  shows  that  it  was  not.  In  some 
jurisdictions  this  presumption  is  indulged,  while  in  others  it  is 
not.i 

Order  Extending  Time. — It  is  generally  held  that  an  order  extending 
the  time  must  be  duly  entered  and  appear  by  the  record  proper.* 


proper  perfection  of  the  bill,  are  es- 
topped to  dispute  it  afterwards.  Pot- 
ter V.  Myers,  31  Ohio  St.  103. 

Disagreement  of  Becord.  —  Where  a 
bill  and  judgment  entry  agree  in 
showing  that  a  bill  of  exceptions  was 
allowed  during  the  term,  another  en- 
try stating  that  the  bill  was  allowed 
nunc  pro  tunc  cannot  invalidate  it. 
Strader  v.  Marietta,  etc.,  R.  Co.,  2 
Cine.  Super.  Ct.  Rep.  (Ohio)  268. 

1.  In  California,  Colorado,  Illinois,  In- 
diana, Nebraska,  and  Tennessee  it  is  held 
that  signature  alone  raises  the  pre- 
sumption that  the  bill  was  seasonably 
signed. 

California. — Reay  v.  Butler,  69  Cal. 
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Colorado. — Swem  v.  Green,  9  Colo. 
361:  Gilpin  V.  Gilpin,  12  Colo.  504. 

Illinois. — Underwood  v.  Hossack, 
40  111.  98;  Hyde  Park  v.  Dunham,  85 
111.    569;  Stein  V.  Kendall,  i  111.  App. 

lOI. 

Indiana. — Bowen  v.  Preston,  48  Ind. 
378. 
Nebraska. — Nyce  v.  Shaffer,  20  Neb. 

507. 

Tennessee.  —  Grubbs  v.  Greer,  5 
Coldw.  (Tenn.)  160;  State  v.  Warner, 
13  Lea  (Tenn.)  69;  McGavock  v.  Pur- 
year,  6  Coldw.  (Tenn.)  39. 

As,  where  sixty  days  were  given  in 
which  to  file  the  bill,  and  the  judge's 
term  expired  within  twenty  days  after 
the  extension  of  leave  to  file,  it  will  be 
presumed, where  the  date  of  signature 
does  not  appear,  that  he  signed  before 
he  ceased  to  be  judge.  Bowen  v. 
Preston,  48  Ind.  378. 

Rule  in  Iowa. — In  the  case  of  Clag- 
gett  V.  Gray,  i  Iowa  20,  it  was  said: 
"  Where  the  bill  of  exceptions  is  silent 
as  to  when  it  was  settled,  we  will  pre- 
sume that  it  was  taken  in  term  time 
regularly,  or  so  settled  by  agreement, 
without  any  reference  to  the  time  of  the 
filing.  Where  such  consent  appears, 
either  by  the  bill  or  agreement,  or  is 
not  denied  here  by  the  appellee,  we  will 
consider  it  reduced  to  form  and  made 
part  of  the  record  within  the  time  con- 


templated bylaw.  Where  it  appears  to 
have  been  taken  in  vacation,  and  such 
assent  is  not  shown  in  one  of  the 
methods  above  stated,  and  objection  is 
made  in  this  court,  we  shall  strike  the 
bill  from  the  record." 

In  Alabama,  Kentucky,  and  Ohio  there 
is  no  such  presumption.  Maddox  v. 
Broyles,42  Ala.  436;  Corley  v.  Evans,. 
4  Bush  (Ky.)  410;  Hill  v.  Bassett,  27 
Ohio  St.  597. 

Time  Need  not  be  Shown  by  Bill. — 
The  fact  that  the  bill  was  seasonably 
signed  need  not  therefore  affirmatively 
appear  from  the  bill  itself;  where  the 
bill  shows  signature,  and  the  record 
entry  shows  seasonable  signature,  it  is 
suflScient.  Rhodes  v.  McFarland,  43. 
Ala.  95;  Cox  V.  Whitfield,  18  Ala.  738. 

2.  Illinois. — Hance  v.  Miller,  21  IlL 
636;  Burst  V.  Wayne,  13  111.  664. 

Indiana. — Indianapolis  v.  Kollman, 
79  Ind.  509;  Nye  v.  Lewis,  65  Ind.  326; 
Schoonover  v.  Reed,  65  Ind.  313  ; 
Goodwin  z'.  Smith,  72  Ind.  113;  Apple- 
gate  V.  White,  79  Ind.  413;  Tracy  v. 
Kaufman,  13  Ind.  356;  Thompson  v. 
Hathaway,  12  Ind.  479;  Benson  v. 
Baldwin,  108  Ind.  106;  Loy  v.  Loy, 
90  Ind.  404;  Louisville,  etc.,  R.  Co. 
V.  Harrigan,  94  Ind.  245;  Logansport 
Gas-Light,  etc.,  Co.  v.  Davidson,  51 
Ind.  472. 

Kentucky. — Vandever  v.  Griffith,  z 
Mete.  (Ky.)  425. 

Wyoming.  —  Roy  v.  Union  Mercan- 
tile Co.,  3  Wyoming  417. 

Stipulation. — Or  a  written  stipula- 
tion of  parties  agreeing  thereto  should 
be  filed.  Hake  v.  Strubel,  121  111. 
321  ;  Evans  v.  Fisher,  10  111.  453; 
Brownfield  v.  Brownfield,  58  111.  152; 
Goodrich  v.  Cook,  81  111.  41. 

Extension  Shown  only  by  Bill. — It  is 
not  sufficient  where  shown  only  by 
the  bill  of  exceptions.  Robinson  v. 
Anderson,  106  Ind.  152;  Gray  v.  Elb- 
lingi  35  Neb.  278. 

Contra — Florida, — The  statement  in 
the  bill  of  exceptions  that  such  an 
order  was  granted  is  sufficient  evi- 
dence that  it  was  made  where  nothing 
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b.  Date  of  Presentation. — Where  not  stated  in  the  bill,  the 
date  of  the  judge's  signature  will  be  presumed  to  be  the  date  of 
the  presentation  of  the  bill.* 

c.  Waiver  of  Time. — The  appellee  may  waive  his  right  to 
have  the  bill  of  exceptions  presented  within  the  time  required  by 
law.* 

XL  Filing  the  Bill— 1.  Generally. — The  authorities  clearly 
settle  the  rule  that  a  bill  of  exceptions,  to  be  effective,  must  be 
filed  with  the  proper  official  within  the  time  required  by  law.^ 


to  the  contrary  appears  in  the  tran- 
script. Baker  v.  Chatfield,  23  Fla. 
540. 

Entry  Nunc  pro  Tunc. — Where  such 
an  order  has  been  made,  but  not  en- 
tered on  the  minutes,  the  hearing  of 
the  case  on  appeal  will  be  continued, 
to  allow  the  exceptant  to  have  the 
order  entered  nunc  pro  tunc  and  em- 
braced in  the  transcript.  Temple  v. 
Florida  Land,  etc.,  Co.,  23  Fla.  59; 
Spencer  v.  Fish,  43  Mich.  227;  Bothe 
V.  Dayton,  etc.,  R.  Co.,  37  Ohio  St. 
147;  Mitchell  V.  Thompson,  40  Ohio 
St.  no. 

The  bill  of  exceptions,  trial  docket, 
and  entry  of  judgment  are  proper  and 
sufficient  evidence  to  warrant  such 
order.  Bothe  z/.  Dayton,  etc.,  R.  Co., 
37  Ohio  St.  147. 

1.  Wood  V.  Ohio  Falls  Car  Co.,  136 
Ind.  598;  Orton  v.  Tilden,  no  Ind. 
131;  She  waiter  v.  Bergman,  123  Ind. 
155;  Hale  V.  Matthews,  118  Ind.  527; 
Short  V.  Chicago,  etc.,  R.  Co.,  79 
Iowa  73;  Swem  v.  Green,  9  Colo.  358. 

Construction  of  Statute. — Where  a 
statute  in  express  terms  requires  that 
the  date  of  presentation  shall  be  stal- 
ed in  the  bill,  an  indorsement  on  the 
margin  or  back  of  the  bill  is  insuffi- 
cient ;  the  date  must  appear  on  the  face 
of  the  bill  itself.  Buchart  v.  Burger, 
115  Ind.  123;  Orton  v.  Tilden,  no 
Ind.  131:  Bierly  v.  Harrison,  123  Ind. 
516;  Hormann  v.  Hartmetz,  128  Ind. 
353;  McCoy  V.  State,  121  Ind.  160; 
Buckner  v.  Spaulding,  127  Ind.  229; 
Plymouth z/.  Fields,  125  Ind.  323;  White 
V.  Gregory,  126  Ind.  95;  McCormick 
Harvesting  Mach.  Co.  v.  Maas,  121 
.Ind.  132;    Rigler  v.   Rigler,   120  Ind. 

433- 

2.  People  w.  Williamson,  22  111.  App. 

363- 

As  by  an  acceptance  of  the  bill 
by  his  attorneys,  or  by  an  express 
stipulation  between  the  parties  for 
delay.  People  v.  Williamson,  22  111. 
App.  363.  , 
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In  Massacliusetts  it  is  held  that  where 
the  bill  of  exceptions  is  not  pre- 
sented to  the  judge  within  the  time 
specified  by  Gen.  Stat.,  c.  115,  § 
7,  the  judge  may  afterwards  allow 
the  exceptions  if  he  is  satisfied  as  to 
their  conformity  with  the  truth  and 
the  adverse  party  consents  to  such 
allowance.  Walker  v.  Moors,  122 
Mass.  501. 

In  Missouri  it  is  held  that  an  ap- 
pellee is  not  estopped  from  objecting 
to  the  untimely  signature  of  a  bill  by 
a  joinder  in  error  or  submission  of 
the  cause,  but  he  may  move  to  strike 
it  out  thereafter.  Farrar  v.  Finney, 
21  Mo.  569. 

In  New  York,  on  the  other  hand,  it 
was  held  that  settlement  out  of  term 
would  be  deemed  waived  unless 
objected  to  before  the  trial  judge. 
JCeefer  v.  Keefer,  2  How.  Pr.  (N.  Y.) 

^7-  .         , 

3.  Arkansas. — Garibaldi  z'.Carroll,33 

Ark.  568;  Walker  v.  State,  35  Ark, 
386;  Toliver  z'.State,  35  Ark.  395;  Car- 
roll V.  Saunders,  38  Ark.  216;  Carroll 
V.  Pryor,  38  Ark.  283;  Adler  v.  Con- 
way County,  42  Ark.  488;  Davis  v. 
Nichols,  52  Ark.  554;  Watson  v.  Wat- 
son, 53  Ark.  415;  St.  Louis,  etc.,  R. 
Co.  V.  Rapp,  39  Ark.  558;  St.  Louis, 
etc.,  R.  Co.  V.  Holman,  45  Ark.  106. 

Indiana. — Shuize  v.  McWilliams, 
104  Ind.  512;  Knox  v.  Trafalet,  94 
Ind.  346;  Stewart  v.  State,  113  Ind. 
505;  Rhyan  v.  Dunnigan,  76  Ind.  178; 
Backus  V.  Gallentine,  76  Ind.  367; 
Smith  V.  Ryan,  S3  Ind.  152;  Ackerly 
V.  Knox  County,  89  Ind.  581;  Albaugh 
V.  James,  29  Ind.  398;  Everhart  v. 
Hollingsworth,  19  Ind.  141;  Pratt  v. 
Allen,  95  Ind.  405;  Robinson  v. 
Anderson,  106  Ind.  152;  La  Rose  v. 
Logansport  Nat.  Bank,  102  Ind.  332; 
Flory  V.  Wilson,  83  Ind.  391;  Kopelke 
V.  Kopelke,   112  Ind.  435. 

Massachusetts. — Shaw  v.  Bunker,  2 
Met.  (Mass.)  376. 

Missouri. — Dorman     v.    Coon,    iig 
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BILLS  OF  EXCEPTIONS. 


Generally. 


Where  no  Time  is  Fixed. — But  where  the  statute  names  no  definite 
time  for  fihng  the  bill,  and  it  has  been  signed  and  sealed  within 
the  time  required  for  performing  those  acts,  it  may  be  filed  after- 
wards. * 


Mo.  68;  5tate  v.  Britt,  117  Mo.  584; 
State  V.  Apperson,  115  Mo.  470;  State 
V.  Scott,  113  Mo.  559;  Fulkerson  v. 
Murdock,i23  Mo.  292;  Webster  County 
V.  Cunningham,  loi  Mo.  642;  State 
V.  Mayor,  99  Mo.  602;  State  v. 
Hill,  98  Mo.  570;  Rine  v.  Chicago, 
etc.,  R.  Co.,  88  Mo.  401;  Greene 
County  V.  Wilhite,  35  Mo.  App.  39; 
Sinclair  v.  Bolivar,  19  Mo.  37; 
Holloway  v.  Moberly,  i8  Mo.  App. 
553;  Hatcher  v.  Moore,  51  Mo.  115; 
Taylor  v.  Newman,  77  Mo.  257;  Ellis 
V.  Andrews,  25  Mo.  327;  Hoffelmanz'. 
Frank,  52  Mo.  542;  Eau  Claire  Lum- 
ber Co.  V.  Howard,  76  Mo.  517; 
Gaston  v.  Kellogg,  91  Mo.  104;  Rein- 
ecke  V.  Jod,  56  Mo.  386;  Schaeffer  v. 
■Wengler,  6  Mo.  App.  572;  Dale  v. 
Patterson,  63  Mo.  98;  Sutter  z/.  Streit, 
21  Mo.  158;  Farrar  v.  Finney,  21  Mo. 
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Ohio. — Chatfield  v.  Swing,  5  Cine. 
L.  Bull.  (Ohio)  14. 

Texas. — Ivey  v.  Williams,  78  Tex. 
688. 

Vermont. — Small  v.  Haskins,  29  Vt. 
187;  Howard  v.  Burlington,  35  Vt. 
491;  Higbee  v.  Sutton,  14  Vt.  555. 

Accordingly,  where  no  question  is 
raised  on  the  pleadings  in  a  cause  and 
no  bill  of  exceptions  is  filed  in  time,  no 
question  is  presented  in  the  appel- 
late court.  Hiatt  v.  Powell,  55  Ind. 
149;  Trueblood  v.  Nicholson,  52  Ind. 
420;  CrViesel  v.  Schmal,  55  Ind.  475. 

1.   Eldred  v.  Malloy,  2  Colo.  20. 

Where  the  law  does  not  require  a 
bill  of  exceptions  to  be  filed  within  a 
defined  time,  and  the  court  orders  the 
clerk  to  make  it  a  part  of  the  record, 
without  specifying  the  time  within 
which  it  shall  be  filed,  it  is  immaterial 
when  it  is  filed.  Jones  v.  Hockman, 
12  Iowa  108. 

Filing  Unsigned  Bill. — It  is  not,  of 
course,  sufficient  to  file  an  unsigned 
bill  in  time.  It  must  be  both  filed  and 
signed  in  time.  Kirby  z/.  Bowland,  69 
Ind.  290;  Hart  v.  Walker,  77  Ind.  331; 
Sohn  V.  Marion,  etc.,  Gravel  Road 
Co.,  73  Ind.  77. 

When  "Filed." — A  bill  of  exceptions 
is  "  filed,"  in  contemplation  of  law, 
when  handed  to  the  clerk  for  that  pur- 
pose,   although    the      clerk    fails    to 


indorse  the  filing  therein.  Foster  v. 
Hinson,  75  Iowa  291;  Sheldon  Bank  v. 
Royce,  84  Iowa  288. 

Indorsement. — It  should  be  indorsed 
and  filed  by  the  clerk,  and  the  tran- 
script should  present  a  record  entry 
showing  that  it  was  filed  and  made  part 
of  the  record.  Walker  v.  State,  35 
Ark.  388. 

Relief  from  Failure  to  File. — If  acci- 
dent, fraud,  or  mistake  prevents  the 
filing  of  the  bill  within  the  statutory 
time,  the  appellant  may  be  relieved 
by  a  court  of  chancery.  Carroll  v. 
Pryor,  38  Ark.  283. 

Entry. — Where  the  bill  was  filed  in 
time,  but  was  not  sent  up  to  the  ap- 
pellate court  seasonably,  owing  to 
the  negligence  or  mistake  of  the 
clerk,  without  the  consent,  direction, 
or  procurement  of  the  exceptant,  the 
appeal  was  not  dismissed.  Hathorn 
V.  Maynard,  65  Ga.  170. 

Under  the  Act  of  Georgia  of  1877, 
providing  for  entering  cases  on  the 
docket  of  the  appellate  court,  the 
cause  of  delay  may  be  stated  in  the 
clerk  s  certificate,  but  cannot  be 
shown  by  evidence  aliunde.  Hancock 
V.  Cloud,  65  Ga.  208. 

Where  both  parties  file  bills  of  ex- 
ceptions, the  entry  of  the  action  by  one 
party  is  sufficient.  Shattuck  v.  Woods, 
I  Pick.  (Mass.)  171. 

Ohio. — In  Ohio,  when  taken  before  a 
justice,  exceptions  must  be  entered  at 
length  on  his  docket.  Argo  v,  Belsar, 
8  Cine.  L.  Bull.  (Ohio)  189. 

Massachusetts. — Under  Stat.  1864,  c. 
Ill,  requiring  questions  of  law  to  be 
entered  in  this  court  "  as  soon  as  may 
be"  after  they  are  received,  by  report 
or  otherwise,  an  excepting  party  must 
act  within  a  reasonable  time,  or  he 
can  enter  his  exceptions  only  as  a 
matter  of  favor  by  the  court.  Bentley 
V.  Ward,  116  Mass.  333. 

In  Priest  z'.Groton,  103  Mass.  530, 
it  was  held  that  exceptions  entered 
twenty-seven  days  after  their  allow- 
ance, on  the  last  day  of  a  term  of 
the  Superior  Court,  and  more  than  a 
month  before  the  next  law  term  at 
which,  in  the  usual  course  of  business, 
they  would  be  argued,  were  season- 
ably entered. 


477 


Tiling  the  Bill. 


BILLS  OF  EXCEPTIONS. 


Generally. 


Effect  of  Failure  to  File  in  Time. — Where  the  statute  requiring  the 
bill  to  be  filed  within  a  definite  time  is  not  complied  with,  the 
bill  will  be  disregarded,  or  stricken  out  on  motion  of  the  adverse 
party.* 


In  Bentley  v.  Ward,  ii6  Mass.  334, 
a  delay  of  six  months  was  held  too 
long. 

Validating  Void  Bill. — In  Yeatman  v. 
Day,  79  Ky.  186,  it  was  held  that  a 
legislature  had  no  power  to  validate  a 
bill  of  exceptions,  void  because  not 
filed  in  time,  by  a  statute  amending 
procedure  and  acting  retroactively. 

Lost  Bill. — Where  the  bill  is  lost  by 
the  clerk  after  signature  and  before 
filing,  the  time  elapsing  before  it  is 
found  will  be  deducted,  and  will  not 
affect  the  exceptor's  right  of  appeal. 
Allis  V.  Newman,  29  Neb.  207. 

In  Criminal  Cases. — In  Nebraska  a 
prosecuting  attorney  must,  in  present- 
ing a  bill  of  exceptions  to  the  Su- 
preme Court,  under  provisions  of  sec- 
tion 483  of  the  Criminal  Code,  obtain 
permission  of  that  court  to  file  the 
same.  State  v.  Page,  12  Neb.  355; 
or  the  cause  will  be  dismissed  when 
filed  without  leave,  State  v.  Hal- 
phrey,  14  Neb.  578. 

1.  Indiana. — Ford  z/.  Griffin,  100  Ind. 
86;  Andis  v.  Personett,  108  Ind.  202; 
Corbin  v.  Ketcham,  87  Ind.  138; 
Shulse  V.  McWilliams,  104  Ind.  512; 
Robinson  v.  Anderson,  106  Ind.  152; 
La  Rose  v.  Logansport  Nat.  Bank,  102 
Ind.  332;  Lewis  v.  Wintrode,  76  Ind. 
15;  Henderson  v.  Dickey,  76  Ind.  265. 

Iowa. — Barber  v.  Scott  (Iowa,  1893), 
55  N.  W.  Rep.  502;  Cobb  v.  Chase, 
54  Iowa  196;  McFarland  v.  Folsom,  61 
Iowa  117;  Mineral  Ridge  Coal  Co. 
V.  Smith,  68  Iowa  561;  Templin  v. 
Exchange  Bank,  69  Iowa  149;  Mc- 
Carthy V.  Watrous,  69  Iowa  260; 
Gibbs  V.  Buckingham,  48  Iowa  96; 
Hahn  v.  Miller,  60  lowi  96;  Lloyd  v. 
Beadle,  43  Iowa  659;  Lynch  v.  Ken- 
nedy, 42  Iowa  220;  St.  John  v.  Wal- 
lace, 25  Iowa  21;  Edwards  v.  Cosgro, 
77  Ind.  428;  Deering  v.  Irving,  76 
Iowa  519;  State  v.  Leach,  71  Iowa  55. 

Missouri. — Stevens  v.  Stevens  35 
Mo.  App.  50;  Wright  v.  Sheur,  55  Mo. 
71;  State  V.  McGinnis,  33  Mo.  App. 
683. 

Excuse. — The  question  as  to  whether 
there  was  a  reasonable  excuse  for 
failure  to  file  the  bill  cannot  be  tried 
in  the  appellate  court  on  affidavits. 
Wishmier  v.  State,  no  Ind.  525. 


Waiver. — The  bill  of  exceptions  is 
not  necessarily  a  nullity  because  filed 
after  the  expiration  of  the  time  al- 
lowed by  law.  The  objection  may  be 
waived  by  the  appellee,  and  he  will  be 
deemed  to  waive  it  where  he  fails  to 
make  a  proper  and  timely  objection. 
New  Albany,  etc.,  R.  Co.  v.  Huff,  19 
Ind.  315;  Brookville,  etc..  Turnpike 
Co.  V.  McCarty,  8  Ind.  392;  Porters. 
Choen,  60  Ind.  338;  Lotz  v.  Briggs,  50 
Ind.  346:  Adler  v.  Sewell,  29  Ind.  598; 
Wilson  V.  First  Presbyterian  Church, 
60  Iowa  112;  Drake  v.  Dodsworth,  4 
Kan.  159;  Murphy  v.  Cunningham,  i 
Colo.  471. 

Consent  to  Subsequent  Filing. — So 
where  the  bill  was  filed  after  expira- 
tion of  time, upon  the  written  consent  of 
the  appellee,  it  was  held  valid  even 
against  objection.  Lotz  v.  Briggs,  50 
Ind.  346. 

In  Massachusetts  it  was  held  that  a 
bill  of  exceptions  filed  and  presented 
to  the  judge  during  the  term  of  the 
Superior  Court  at  which  the  verdict 
was  rendered,  and,  the  case  being  con- 
tinued m/V?,  restored  by  him  at  a  sub- 
sequent term  to  the  files  of  the  court, 
would  not  be  dismissed  on  motion  of 
the  adverse  party  at  such  subsequent 
term,  on  the  grounds  that  he  did  not 
consent  to  the  extension  of  the  time, 
that  he  had  no  notice  of  filing,  and 
that  the  bill  was  not  restored  .to  the 
files  of  the  court  within  the  time  with 
the  certificate  required  by  Gen.  Stat., 
c.  115,  §  8,  as  the  objection  goes  to 
the  form  of  the  judge's  certificate,  and 
being  an  objection  in  form  only,  was 
waived  by  not  taking  it  at  the  present 
term.     Hale  v.  Rice,  124  Mass.  297. 

In  Mississippi  it  is  held  that  where 
a  bill  purports  to  be  signed  in  time  it 
will  not  be  struck  out  because  actu- 
ally filed  after  its  expiration.  Saucier 
V.  Amari,  63  Miss.  277. 

Indiana— Criminal  Case. — In  Indiana 
it  is  held,  that  while  a  prosecuting  at- 
torney may,  when  further  appearing 
in  a  criminal  cause,  withhold  any  ob- 
jection to  a  bill  of  exceptions  on  ac- 
count of  its  not  having  been  filed  in 
time,  he  has  no  power  to  fix  the  time 
in  the  former  instance,  or  to  extend 
the  time  after  it  has  been  fixed  by  the 
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2.  Where  Filed. — The  procedure  established  by  statute  in  most 
states  requires  that  the  bill  of  exceptions,  after  being  signed  and 
sealed  by  the  trial  judge,  should  be  filed  with  the  clerk  of  the 
court  where  the  cause  was  tried.*  Filing  with  the  trial  judge  is 
not  sufficient.* 

3.  By  Whom. — It  is  the  duty  of  the  appellant,  not  of  the  trial 
judge,  to  see  that  the  bill  is  properly  filed.' 

4.  When  to  be  Filed. — As  has  been  previously  noticed,  the  bill 
should  always  be  filed  within  the  time  fixed  by  statute.*  And  it 
is  a  further  general  rule  that  a  bill  of  exceptions  must,  where  no 
statute  otherwise  provides,  be  filed  before  the  expiration  of  the 
term  at  which  the  cause  was  tried  ;  *  and  a  bill  filed  in  vacation, 

Maryland, — Cross  v.  Cohen,  3  Gill 
(Md.)27i. 

Nebraska. — Denver  First  Nat.  Bank 
V.  Lowrey,  36  Neb.  290;  Aultman  v. 
Patterson,  14  Neb.  57. 

Change  of  Venue. — Even  although  the 
cause  has  been  remanded  back,  at  the 
time  of  filing,  to  the  court  whence  the 
venue  had  been  changed.  McMahan 
V.  Spinning,  51  Ind.  187. 

A  bill  of  exceptions  filed  in  a  court 
to  which  the  venue  is  changed  will 
not  save  an  exception  taken  in  the 
court  fromwhichthevenue  is  changed, 
though  the  same  judge  presides  in 
both  courts.  Cincinnati,  etc.,  R.  Co. 
V.  Leviston,  97  Ind.  489. 

2.  Kosciusko  County  v.  Eperson,  50 
Ind.  275. 

3.  Gulf,  etc.,  R.  Co.  v.  Halliday,  65 
Tex.  512. 

4.  See  I.  Generally,  ante. 

5.  Colorado. — Orman  v.  Keith,  l 
Colo.  82. 

Indiana. — Lee  v.  Hills,  66  Ind.  474; 
Ogborn  v.  Hofifman,  52  Ind.  439; 
Johnson  v.  Bell,  10  Ind.  363;  Fletcher 
V.  State,  49  Ind.  124;  Montgomery  v. 
Hays,  59  Ind.  291;  Thompson  v. 
Eagleton,  33  Ind.  300;  Earl  v.  Dresser, 
30  Ind.  11;  Vandoren  z/.  Kimes,  29  Ind. 
582;  Vanness  v.  Bradley,  29  Ind.  388; 
Harrison  v.  Price,  22  Ind.  165;  Roloson 
V.  Herr,  14  Ind.  539;  Long  v.  Dixon, 
55  Ind.  352;  Marshall  v.  Beeber,  53 
Ind.  83;  Griesel  v.  Schmal,  55  Ind. 
475;  Eshelman  v.  Snyder,  82  Ind.  498; 
Backus  V.  Gallentine,  76  Ind.  367; 
Hart  V.  Walker,  77  Ind.  331;  Supreme 
Lodge  V.  Johnson,  78  Ind.  no;  Heaton 
V.  White,  85  Ind.  382;  Bishop z/.  State, 
83  Ind.  67;  Stribling  v.  Tripp,  86  Ind. 
166;  Mcllvain  v.  Emery,  88  Ind.  298; 
MuUany  v.  Indianapolis  First  Nat. 
Bank,  89  Ind.  424;  Carithers  v.  Stuart, 
87  Ind.   424;  Bruce  v.  State,  87  Ind. 


court.  Such  an  agreement  does  not, 
in  a  criminal  case,  constitute  a  waiver. 
Bartley  v.  State,  in  Ind.  358. 

Wisconsin. — In  Wisconsin  the  de- 
fendant in  error  should  move  in  the 
trial  court  to  strike  it  from  the  files  for 
untimely  filing,  and  upon  the  hearing 
the  plaintiff  in  error  should  be  allowed 
to  show  his  excuse,  if  he  has  any,  why 
he  should  not  be  allowed  to  file  nunc 
pro  tunc.  Castleman  v.  Griffin,  13 
Wis.  535;  Ottillie  v.  Wachter,  33  Wis. 
252. 

In  Missoori  it  is  held  that  when  filed 
after  the  expiration  of  the  trial 
term,  without  leave  of  the  trial  court 
first  obtained,  it  will  be  ignored,  al- 
though no  motion  to  strike  out  is 
made,  as  it  constitutes  no  part  of  the 
record  and  can  confer  no  jurisdiction 
of  the  points  raised.  Knapp  Real 
Estate,  etc.,  Assoc,  v.  American  Re- 
frigerator Transit  Co.  (Mo.,  1895),  30 
S.  W.  Rep.  155. 

Second  Bill  at  Subsequent  Term. — 
Where  a  prior  bill  of  exceptions  has 
been  rejected  by  the  trial  judge,  and 
no  resort  is  had  to  a  mandamus  before 
the  time  to  file  has  expired,  the  ex- 
ceptor cannot  save  his  lost  bill  by 
moving  at  a  subsequent  term  to  set 
aside  the  judgment  and  take  a  second 
bill  of  exceptions  in  which  the  first 
bill  is  incorporated.  The  second  bill, 
although  signed,  does  not  raise  for 
review  the  questions  sought  to  be 
presented  by  the  prior  one.  Greene 
1  County  V.  White,  35  Mo.  App.  46; 
fCarth  V.  Caldwell,  72  Mo.  622. 

1.  Georgia. — Russell  v.  March,  6 
[Ga.  491;  Wells  v.  Hasty,  7  Ga.  153. 

Indiana.  —  Kosciusko  County  v, 
Eperson,  50  Ind.  275;  McMahan  v. 
[Spinning,  51  Ind.  187. 

Kansas. — Jackson  z^.  Stoner,  17  Kan. 
i6o5;  Brown  v.  Rhodes,  i  Kan.  359. 
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without  either  an  order  of  court  or  consent  of  parties,  is  void.* 


450;  Calvert  v.  State,  91  Ind.  473; 
Hunter  v.  State,  loi  Ind.  406;  Shir- 
cliff  V.  State,  96  Ind.  369;  Huff  v. 
Krause,  63  Ind.  398;  De  Haven  v.  De 
Haven,  46  Ind.  296;  Thomas  v.  Hunt- 
er, 44  Ind.  477;  Bargis  v.  Farrar,  45 
Ind.  41;  Logansport  Gas-Light,  etc., 
Co.  V.  Davidson,  51  Ind.  472;  State  v. 
Sorrels,  60  Ind.  381;  Nofsinger  v. 
Reynolds,  52  Ind.  218;  Brouse  v. 
Price,  20  Ind.  216;  Rineharti/.  Bowen, 
44  Ind.  353;  Rabb  v.  Graham,  43  Ind. 
i;  Scanlan  v.  Ayres,  73  Ind.  211; 
Singer  Mfg.  Co.  v.  Struckman,72  Ind. 
601;  Rodenwald  v.  Edwards,  77  Ind. 
221;  Hall's  Safe,  etc.,  Co.  v.  Rigby,  79 
Ind.  150;  Gaff  v.  Hutchinson,  38  Ind. 
341;  Porter  v.  Wilson,  35  Ind.  348; 
Miles  V.  Buchanan,  36  Ind.  503;  Atkin- 
son V.  Gwin,  8  Ind.  376;  Lawton  v.  Swi- 
hart,  10  Ind.  562;  Simonton  v.  Hunt- 
ington, etc..  Plank  Road  Co.,  12  Ind. 
380;  Peck  f.  Vankirk,  15  Ind.  159;  Maf- 
fett  V.  Pollard,  19  Ind.  178;  Timmons 
V.  Vancleve,  19  Ind.  291 ;  Ruston  v.  Bid- 
die,  43  Ind.  515;  Howard  v.  Burke,  14 
Ind.    35;  Everhart  v.    Hollingsworth, 

19  Ind.  138;  Scanlan  v.  Ayres,  73  Ind. 
211;  Schoonover  v.  Reed,  66  Ind.  598; 
Scheible  v.  Law,  65  Ind.  332;  Nichols 
V.  State,  65  Ind.  512;  Miller  v.  Muir, 
63  Ind.  496;  Louisville,  etc.,  R.  Co.  v. 
Lafland,  38   Ind.  55;  Moss  v.  Kendall, 

20  Ind.  485;  Doe  v.  Makepeace,  8 
Blackf.  (Ind.)  575. 

Kansas. — Brown  v.  Rhodes,  I  Kan. 

359- 

Maine. — Fish  v.  Baker,  74  Me.  107; 
Belmont  v.  Morrill,  69  Me.  314;  Cam- 
eron V.  Tyler,  71  Me.  27. 

Maryland. — Schulze  v.  Fox,  53  Md. 

37. 

Missouri. — State  v.  Jacobs,  39  Mo. 
App.  122. 

Ohio. — Doe  v.  Brown,  6  Ohio  St.  12. 

Texas. — Campbell  v.  Cook  (Tex.  Civ. 
App.,  1894),  24  S.  W.  Rep.  977;  Treze- 
ant  V.  Rains  (Tex.  Civ.  App.,  1894),  25 
S.  W.  Rep.  1092;  Marshall  v.  Spillane 
(Tex.  Civ.  App.,  1894),  27  S.  W.  Rep. 
162;  Price  V.  Lauve,  49  Tex.  80. 

Iowa. — Under  Code  Iowa,  §  2831, 
providing  that  a  bill  must  be  filed 
in  term,  or  within  such  time  thereafter 
as  the  court  may  fix — but  in  no  event 
shall  the  time  extend  more  than  thirty 
days  beyond  the  expiration  of  the 
term,  except  by  consent  of  parties  or 
order  of  the  judge — the  bill  must  be 
filed   during  the  term,  to  validate  it, 


unless  the  time  is  extended  by  consent 
or  order.     Deering  v.  Irving,  76  Iowa 

519- 

1.  Engleman  v.  Arnold,  118  Ind.  81; 
Jones  V.  Jones,  91  Ind.  72;  Applegate 
V.  White,  79  Ind.  413;  Indianapolis  v. 
IColIman,  79  Ind.  504;  Nye  v.  Lewis, 
65  Ind.  326;  Schoonover  v.  Reed,  65 
Ind.  313;  Goodwin  v.  Smith,  72  Ind. 
113;  Benson  v.  Baldwin,  108  Ind.  106. 

Missouri. — In  Missouri  it  was  held 
that  no  valid  bill  of  exceptions  could 
be  filed  after  the  expiration  of  the 
term  at  which  the  exceptions  were 
taken,  except  by  consent  of  parties  en- 
tered on  the  record  by  leave  of  court 
during  the  term,  and  then  only  within 
the  time  agreed  upon.  Stevens  v. 
Stevens,  35  Mo.  App.  50;  West  v. 
Fowler,  55  Mo.  300;  Sinclair  v.  Bol- 
ivar, ig  Mo.  App.  37;  Clark  v.  Bul- 
lock, 65  Mo.  535;  Cuomo  V.  St.  Joseph, 
24  Mo.  App.  569;  Smith  v.  Pollack,  58 
Mo.  161;  Dale  v.  Paterson,  63  Mo.  98; 
McCarty  v.  Cunningham,  75  Mo.  279; 
Taylor  v.  Newman,  77  Mo.  262;  Gill  37. 
Scruggs,  79  Mo.  187;  Holloway  v. 
Moberly,  18  Mo.  App.  553. 

Under  Rev.  Stat.  Mo.,  1879,  §  3636, 
as  amended  by  Act  of  March  28,  1885, 
the  order  extending  time  to  file  must 
be  made  by  the  court  and  entered 
of  record.  State  v.  Mayor,  99  Mo. 
602. 

In  Vacation. — But  Rev.  Stat.  1889,  § 
2168,  allows  such  an  order  to  be  made 
in  vacation  by  the  judge.  State  v. 
Mayor,  99  Mo.  602. 

In  Missouri  the  term  at  which  a  bill 
may  be  filed  is  that  at  which  a  motion 
for  new  trial  made  in  the  cause  is  de- 
cided. Hurt  V.  King,  24  Mo.  App. 
593.  See  X.  Time  for  Settlement  and 
Signature,  supra. 

Kentucky. — A  code  provision  allow- 
ing time  to  be  given,  but  not  beyond 
the  succeeding  term,  was  held  in  Ken- 
tucky not  construable  so  as  to  allow  it 
to  be  filed  in  vacation.  Allard  v. 
Smith,  2  Mete.  (Ky.) 297;  Vandever  v. 
Griffith,  2  Mete.  (Ky.)  425. 

Inclusion  of  Proceedings  Prior  to  Trial 
— Rule  in  Indiana. — In  Smith  v.  Lot- 
ton,  5  Ind.  App.  177,  it  was  held  that 
where  a  bill  was  filed  after  the  term 
at  which  the  trial  was  had  and  at 
which  a  motion  for  new  trial  was  re- 
fused, it  could  not  properly  embrace  a 
matter  such  as  a  motion  to  strike  out 
a  pleading  occurring  before   the  tria/" 
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5.  Extension  of  Time — a.  Generally. — No  court  or  judge  can 
extend  the  time  designated  by  statute  for  filing  a  bill  of  excep- 
tions without   express   statutory  authority.*      Where   no  time  is 


I 


and  at  a  previous  term.  The  same  rul- 
ing was  held  in  Smith  v.  Flack.  95  Ind. 
116;  Thomas  v.  Griffin,  i  Ind.  App. 
457;  Boyce  v.  Graham,  91  Ind.  420; 
Smith  z'.  Lotton,  5  Ind.  App.  177;  Mul- 
lany  e*.  Indianapolis  First  Nat.  Bank, 
89  Ind.  424;  Cardwill  v.  Gilmore,  86 
Ind.  428;  Ryman  v.  Crawford,  86  Ind. 
263;  Pitzer  V.  Indianapolis,  etc.,  R. 
Co.,  80  Ind.  569.  But  compare 
Deither  v.  Ferguson  Lumber  Co.  (Ind. 
App.,  1S94),  36  N,  E.  Rep.  765-  It 
was  held  that  the  statement  in  Deither 
V.  Ferguson  Lumber  Co.  (Ind.  App., 
1894),  36  N.  E.  Rep.  765,  that  amotion 
to  strike  an  answer  from  a  deposition 
could  not  be  carried  into  the  record  by 
a  general  bill  of  exceptions  filed  pursu- 
ant to  leave  granted  at  a  subsequent 
term  of  the  court,  is  obiter  dictum,  and 
leaves  the  question  open  for  further 
consideration. 

1.  Arkansas. — Carroll  v.  Pryor,  38 
Ark.  283;  Carroll  v.  Saunders,  38  Ark. 
216;  Adler  v.  Conroy  County,  42  Ark. 
488. 

Indiana. — Dunn  v.  State,  29  Ind. 
259;  Stewart  v.  State,  24  Ind.  142; 
Kiphart  v.  State,  42  Ind.  273;  State  v. 
Harper,  38  Ind.  13;  State  v.  Jones,  37 
Ind.  179;  Fitzenrider  v.  State,  30  Ind. 
238;  Jenks  V.  State,  39  Ind.  i. 

Iowa. — Deering  v.   Irving,  76  Iowa 

519- 

In  Indiana  this  is  expressly  provided 
for  by  Rev.  Stat.  1881,  §  629,  Hamm  v. 
Romine,  98  Ind.  78;  Creamer  v.  Sirp, 
91  Ind.  366;  thus  modifying  the  rule, 
previously  advanced,  which  held  that 
a  bill  must  be  filed  within  the  time 
fixed  by  the  court  or  it  was  a  nullity, 
Gaff  V.  Hutchinson,  38  Ind.  341;  Ever- 
hart  V.  HoUingsworth,  19  Ind.  138; 
Scanlan  v.  Ayres,  73  Ind.  211. 

On  Appeal  to  General  from  Special 
Term  —  Where  an  appeal  is  taken 
froM  a  special  term  to  a  general  term 
of  the  same  court,  the  bill  of  exceptions 
will  be  considered  if  filed  within  the 
time  allowed  by  the  special  term, 
though  prior  thereto  the  cause  was  sub- 
mitted on  the  transcript  alone.  Gris- 
sel  V.  Noel  Bros.  Flour-Feed  Co.  (Ind. 
App.,  1894),  36  N.  E.  Rep.  452. 

In  Illinois  the  court  may,  at  a  subse- 
quent term  and  within  the  time  limited 
for  filing  the  bill,  by  an  order  entered 


in  term  time  upon  express  stipulation 
of  parties,  extend  the  time  for  filing 
such  bill.  People  v.  Hawes,  25  111. 
App.  326. 

Indiana. — And  where  an  extension 
has  once  been  granted  it  can,  in 
Indiana,  be  again  extended  only  by 
consent.  Robertson  v.  Johnson,  61 
Ind.  535;  Davidson  v.  State,  62  Ind. 
276. 

Ftxrther  Extension. — Where  an  order 
to  extend  the  time  can  be  made  only 
on  agreement  of  the  parties,  it  can- 
not be  again  extended  over  objection. 
Trentman  v.  Swartzell,  85  Ind.  447; 
Greenup  v.  Crooks,  50  Ind.  410;  Rhy- 
an  V.  Dunnigan,  76  Ind.  178;  Boyer  v. 
Libey,  88  Ind.  235. 

But  where  the  appellee  is  present 
when  a  motion  for  such  further  exten- 
sion is  made,  and  makes  no  objection, 
he  will  be  presumed  to  acquiesce. 
Sweetser  v.  McCrea,  97  Ind.  404;  Nel- 
son V.  Vance,  55  Ind.  394;  Nontocut  v. 
Buckles,  60  Ind.  577. 

A  Judge  pro  tem  has  power,  where 
duly  notified,  to  grant  an  extension  of 
time  to  file  if  the  regular  judge  would 
have  had  it.  Lerch  v.  Emmett.  44  Ind. 
331- 

Meaning  of  Statutory  Term  "  Court." — 
A  statute  granting  the  "  court  "  power 
to  extend  time  cannot  be  construed  to 
authorize  a  judge  to  grant  an  order  in 
vacation  or  at  chambers.  Whitworth 
V.  Sour,  57  Ind.  108;  Vanness  z/.  Brad- 
ley, 29  Ind.  388;  McElfatrick  v.  Coflf- 
roth,  29  Ind.  37;  Roloson  v.  Herr,  14 
Ind.  559. 

When  Jurisdiction  to  Extend  Ceases. — 
Where  a  statute  grants  power  to  extend 
the  time  to  file  bills  of  exceptions,  the 
jurisdiction  of  the  trial  court  to  exer- 
cise the  authority  granted  is  not  ex- 
hausted until  the  final  judgment  is 
rendered  and  the  parties  are  out  of 
court.      Barnaby   v.    State,    106.  Ind. 

539- 

Where,  therefore,  a  motion  for  new 
trial  was  overruled,  and  sixty  days' 
time  given  in  which  to  make  out  and 
file  a  bill  of  exceptions,  and  the  cause 
continued, and  no  bill  was  then  filed,  but 
at  the  following  term,  when  final  judg- 
ment was  rendered,  the  court  granted 
additional  time  within  which  the  bill 
was  filed — held,  that  it  was  properly  in 


3  Encyc.  PI.  &  Pr.— 31. 
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named  by  statute,  or  where  authorized  by  law,  an  order  extending 
the  time  must,  unless  statutes  provide  otherwise,  be  made  in  term 
time.*     The  order  must  be  made  before  the  original  time  for  fil- 

the  record.  Barnaby  v.  State,  io6 
Ind.  539. 

Further  Extension.  —  Where  an  ex- 
tension of  time  has  expired  the  court 
cannot  thereafter  again  extend  it, 
especially  where  no  notice  has  been 
given  the  opposite  party.  Rosenbaum 
V.  Partch,  85  Iowa  409. 

Arkansas.  —  In  Arkansas,  under 
Mansf.  Dig.,  J^  5157.  providing  that 
time  may  be  given,  not  exceeding  the 
succeeding  term  of  the  court,  to  file  a 
bill  of  exceptions,  an  order  extending 
the  time  passes  beyond  the  jurisdiction 
of  the  court  at  the  expiration  of  the 
trial  term  and  cannot  be  abrogated, 
certified,  or  extended  thereafter.  Da- 
vies  V.  Nichols,  52  Ark.  555. 

Missouri. — Under  the  practice  of  Mis- 
souri it  was  formerly  held  that  but  one 
order  extending  the  time  to  file  could 
be  made.  The  trial  court  or  judge  had 
no  power,  after  the  adjournment  of 
the  term  at  which  the  exceptions  were 
taken,  to  grant  a  further  extension  by  a 
second  order,  whether  taken  before  or 
after  the  time  limited  in  the  first  or- 
der. Kansas  City  v.  Allen,  28  Mo. 
App.  133;  Duvall  V.  Mastin,  28  Mo. 
App.  526. 

But  under  Rev.  Stat.  Mo.  1889, 
§  2168,  a  stipulation  by  parties  or 
their  attorneys  for  the  extension  of 
the  time  for  filing  a  bill  of  excep- 
tions may  be  made  at  least  during 
the  vacation  immediately  succeeding 
the  term  at  which  the  exceptions  were 
taken,  and  it  may  enlarge  the  time 
already  allowed  by  a  previous  order 
of  the  court  for  the  filing  of  such 
bill,  and  be  made  after  the  expiration 
of  the  period  of  extension  provided 
for  by  such  order.  Scarritt  Furniture 
Co.  V.  Moser,  48  Mo.  App.  543;  State 
V.  McO'Blenis,  31  Mo.  272. 

Computation  of  Time. — The  day  on 
which  leave  is  granted  is  excluded 
and  the  last  day  included  in  comput- 
ing the  time  given  for  filing.  Baker 
V.  Arctic  Ditchers,  54  Ind.  313;  State  v. 
Thorn,  28  Ind.  306;  Byers  v.  Hickman, 
36  Ind.  359;  Walker  v.  Woollen,  54 
Ind.  164. 

Sunday.  —  In  Massachusetts  Sunday 
is  excluded  from  the  three  days  al- 
lowed by  Pub.  Stat.,  c.  153,  tj  8.  for 
the  filing  of  a  bill  of  exceptions.  Cow- 
ley  V.    McLaughlin,    141    Mass.    181; 


Thayer  v.  Felt,  4  Pick.  (Mass.)  354; 
Hannum  v.  Tourtellott,  10  Allen 
(Mass.)  494;  Cunningham  v.  Mahan, 
112  Mass.  58. 

Construction  of  Order  —  Vacation.  — 
Where  an  order  is  made  to  file  the 
bill  in  "vacation,"  the  next  ensuing 
vacation  of  the  court  at  which  the 
order  is  made  is  intended.  Satonstall 
V.  Canal  Com'rs,  13  111.  705. 

Kentucky. — A  code  provision  that 
"  time  may  be  given  to  prepare  a  bill 
of  exceptions,  but  not  beyond  a  day 
in  the  succeeding  term,  to  be  fixed  by 
the  court,"  implies  the  right  to  file 
the  bill  at  any  time  during  the  term 
before  the  day  fixed  in  the  order;  and 
a  tender  thereof  is  equivalent  to  filing. 
Meaux  v.  Meaux,  81  Ky.  475. 

1.  People  V.  Hawes,  25  111.  App. 
326. 

Time  Limited  in  the  Order  must  be 
Complied  With. — The  time  limited  by 
the  order  must,  of  course,  be  strictly 
complied  with,  Flory  v.  Wilson,  83 
Ind.  391;  Pierce  v.  State,  75  Ind.  199; 
Colee  V.  State,  75  Ind.  511;  Hunter  v. 
State,  102  Ind.  428;  otherwise  the 
bill  of  exceptions  will  be  disregarded, 
Sinclair  v.  Bolivar,  ig  Mo.  App.  37; 
McCarty  v.  Cunningham,  75  Mo.  279; 
Taylor  v.  Newman,  77  Mo.  257. 

Nonjudicial  Day. — The  bill  must  be 
filed  within  the  time  named  in  ihe  or- 
der, although  the  last  day  falls  on  a 
nonjudicial  day.  The  ne.xt  day  will 
not  do.     Cooney   v.   Burt,    123   Mass. 

579- 

To  a  Day  Named. — An  extension  of 
time  until  a  day  named  does  not  in- 
clude that  day.  Eshelman  v.  Snyder, 
82  Ind.  500;  Erb  v.  Moak,  78  Ind.  569; 
Corbin  v.  Ketcham,  87  Ind.  138. 

Intervention  of  Other  Proceedings. — 
Where, on  overruling  a  motion  for  new 
trial,  exceptions  are  taken  at  the  time, 
and  on  the  same  day  leave  of  court 
is  asked  and  granted  for  a  specified 
period  of  time  beyond  the  term  in 
which  to  file  a  bill  of  exceptions,  and 
it  is  properly  filed  therein,  it  is  prop- 
erly in  the  record,  although  other 
proceedings  in  the  cause  intervene 
between  the  time  of  taking  the  excep- 
tions and  leave  of  court  granted  for 
the  filing  of  the  bill.  Kopelke  v. 
Kopelke,  112  Ind.  435;  Vogel  v.  Har- 
ris, 112  Ind.  494. 
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ing  has  expired,*  as  thereafter  the  court  has  no  jurisdiction  to 
grant  it.* 

b.  What  Time  Fixed. — The  time  fixed  in  the  order  should 
be  definite  to  a  day  certain,*  and  the  period  named  lies  within  the 
discretion  of  the  judge,  within  the  statutory  limits.* 

c.  By  Consent. — Where  parties  expressly  so  consent  the  bill 
may,  at  common  law,  be  filed  in  vacation  unless  statutes  manda- 
torily designate  a  time  for  filing.* 


1.  State  V.  Ryan,  120  Mo.  88;  State  v. 
Berry,  103  Mo.  367;  State  v.  Hill,  98 
Mo.  570;  State  v.  Broderick,  70  Mo. 
622. 

2.  Dorman  v.  Coon,  119  Mo.  68; 
Burdoin  v.  Trenton,  116  Mo.  358; 
State  V.  Britt,  117  Mo.  584;  State  v. 
Apperson,  115  Mo.  470;  State  ^'.  Scott, 
113  Mo.  559;  State  v.  Seaton,  106  Mo. 
198;  State  V.  Mosley,  116  Mo.  545; 
State  V.  Hill,  98  Mo.  570;  State  v.  Har- 
ben,  105  Mo.  603;  State  v.  Ryan,  120 
Mo.  88. 

After  Expiration  of  Order. — After 
the  expiration  of  the  time  fixed  in  the 
order  extending  the  time,  the  trial 
court  is  without  jurisdiction  to  again 
extend  the  time  or  validate  a  bill  then 
first  tendered.  State  v.  Mosley,  116 
Mo.  545;  State  v.  Hill.  98  Mo.  570; 
State  V.  Seaton,  106  Mo.  198;  State  v. 
Harben,  105  Mo.  603;  State  v.  Berry, 
103  Mo.  367;  State  v.  Apperson,  115 
Mo.  470. 

When  filed  after  the  time  named  in 
the  order  has  expired,  the  bill  of  ex- 
ceptions is  void.  Meadows  v.  Gamp- 
bell,  I  Bush  (Ky.)  105;  Bailey  v.  Vil- 
lier,  6  Bush  (Ky.)  27;  Louisville,  etc., 
R.  Co.  V.  Turner,  81  Ky.  491;  Free- 
man V.  Brenham,i7  B.  Mon.  (Ky.)  604; 
Gordon  v.  Ryan,  i  J.  J.  Marsh.  (Ky.) 
57;  Mogan  V.  Thompson,  13  Oregon 
230;  State  V.  Leach,  71  Iowa  54;  Wat- 
son V.  Watson,  53  Ark.  415. 

3.  Lansing  v.  Coats,  18  Ind.  166. 

"  Until  next  term  of  court  "  was 
held  too  indefinite,  in  Lansing  v.  Coats, 

18  Ind. 166. 

4.  Merrick  v.  State,  63  Ind.  327. 
The   order    granting   leave    to   file 

after  the  expiration  of  the  term  must 
appear  of  record;  a  statement  in 
the  bill  is  not  suflScient.  Miles  v. 
Buchanan,  36  Ind.  503;  Atkinson  v. 
Given,  8  Ind.  376;  Lawton  v.  Swihart, 
10  Ind.  562;  Simonton  v.  Huntington, 
etc.,  Plankroad  Co.,  12  Ind.  380;  Rolo- 
son  V.  Herr,  14  Ind.  539;  Peck  v.  Van- 
kirk,  15  Ind.    159;  Maffett  v.  Pollard, 

19  Ind.  178;  Timmons  v.  Vancleve,  19 


Ind.  291;  Howard  v.  Burke,  14  Ind. 
35. 

5.  Miiller  v.  Ehlers,  91  U.  S.  250; 
Walton  V.  U.  S.,  9  Wheat.  (U.  S.)  651; 
Flanders  v.  Tweed,  9  Wall.  (U.  S.)425; 
Generes  v.  Bonnemer,  7  Wall.  (U.  S.) 
565. 

United  States  Courts, — Practice  in  the 
federal  courts  is  not  regulated  by  the 
provisions  of  state  practice  statutes 
or  rules  of  court  as  to  filing  a  bill. 
New  York,  etc.,  R.  Co.  v.  Hyde,  56 
Fed.  Rep.  188;  Chateaugay  Ore,  etc., 
Co.  V.  Petitioner,  128  U.  S.  544. 

The  rules  of  common  law  and  Amer- 
ican and  English  statutes  control,  ex- 
cept so  far  as  modified  by  the  acts  of 
congress.  New  York,  etc.,  R.  Co.  v. 
Hyde,  56  Fed.  Rep.    188. 

When  Filed.— The  bill,  of  course, 
must  be  filed  within  the  time  so  agreed 
upon,  to  validate  it  against  the  objec- 
tion of  the  appellee.  Shaw  v.  Nacht- 
wey, 43  Iowa  653;  Lynch  v.  Kennedy, 
42  Iowa  220;  Lloyd  v.  Beadle,  43  Iowa 
659;  St.  John  V.  Wallace,  25  Iowa  21; 
Frost  V.  Senior,  44  Iowa  706;  Ander- 
son V.  Leverich,  70  Iowa  741;  Parmen- 
ter  V.  Elliott,  45  Iowa  317;  Deland  v. 
Weddington,  54  Iowa  6g8;  Cobb  v. 
Chase,  54  Iowa  196;  Hahn  v.  Miller, 
60  Iowa  96;  McCoid  v.  Rafferty,  84 
Iowa  532;  Mineral  Ridge  Coal  Co.  v. 
Smith,  68  Iowa  561;  Short  z/.  Chicago, 
etc.,  R.  Co.,  79  Iowa  73;  Templin  v. 
Exchange  Bank,  69  Iowa  149;  Mc- 
Carthy V.  Watrous,  69  Iowa  260;  Mc- 
Farland  v.  Folsom,  61  Iowa  117. 

No  Order  Kefused. — In  Io7va  the 
time  for  filing  may  be  extended  by  a 
written  stipulation  of  parties  filed  in 
the  court,  without  further  order  of  the 
court.  State  v.  Chamberlin,  74  Iowa 
266. 

Where  Order  Beqaired. — Where  the 
statute  requires  an  order,  a  mereagree- 
ment  of  parties  is  insufficient.  Bart- 
ley  V.  State,  III  Ind.  358. 

Missouri. — Prior  to  Act  of  1885  (Laws 
Mo.  1885,  p.  214)  it  required  both  the 
consent  of  the  attorneys  in  the  cause 
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Official  Default. 


d.  Notice  of  Motion. — The  motion  for  extension  of  time  to 
file  should  be  made  on  due  notice  to  the  adverse  party  of  the 
time  and  place  where  it  will  be  made.* 

6.  Notice  of  Filing. — So  the  notice  of  filing  the  bill,  where  re- 
quired by  statute,  must  be  given  to  the  adverse  party  within  the 
time  required  by  law,  or  the  exceptions  will  be  dismissed  at  his 
instance.* 

7.  Official  Default. — Where  seasonably  presented,  untimely  filing 
does  not  render  the  bill  irregular  where  the  irregularity  is  due 
solely  to  the  delay  of  the  trial  judge.* 


and  that  of  the  court  entered  of  record 
to  authorize  a  bill  of  exceptions  to  be 
filed  after  the  term  of  court  at  which 
leave  was  taken.  Later  rulings  held 
that  the  consent  of  the  court  was  im- 
plied by  the  entry  of  leave  granted, 
but  the  consent  of  both  parties  was 
still  essential;  and  this  consent  must 
appear  of  record.  Duval  v.  Mastin, 
28  Mo.  App.  529;  West  V.  Fowler,  59 
Mo.  40;  Wilcoxson  v.  McBride,  23 
Mo.  404;  State  v.  McO'Blenis,  21 
Mo.  273. 

When  Consent  Shown. — Where  the 
record  states  or  shows  that  the  leave 
was  granted  to  one  party  on  the  con- 
sent of  the  adverse  party,  it  is  differ- 
ent. Rine  V.  Chicago,  etc.,  R.  Co.,88 
Mo.  401;  Hubert/.  Pickler,  94  Mo.  382, 
modifying  Spencer  V.  St.  Louis,  etc., 
R.  Co.,  79  Mo.  500;  McCarty  v.  Cun- 
ningham   75  Mo.  279. 

1.  Colorado. — Taylor  v.  Derry,  4 
Colo.  App.  109. 

Illinois. — Dickey  v.  Bruce,  21  111. 
App.  448. 

Indiana. — New  Albany,  etc.,  R.  Co. 
V.  Wilson,  16  Ind.  402;  Noble  v. 
Thompson,  24  Ind.  346;  Sherman 
V.  Crothers,  25  Ind.  417;  Everhart  v. 
Hollingsworth,  19  Ind.  138. 

Motion  ex  Parte. — Where  a  motion  to 
extend  exceptant's  time  to  file  the  bill 
is  made  ex  parte,  it  is  void,  and  the  bill 
filed  within  the  extended  time  is  a  nul- 
lity. Taylor  v.  Derry,  4  Colo.  App. 
109;  Mallan  v.  Higenbotham,  10  Colo. 
264;  Troth  V.  Crow,  i  Colo.  App.  453. 

Eeview  of  Order. — To  review  an  or- 
der granting  an  extension  of  time 
within  which  to  file  exceptions,  the 
motion,  the  ruling,  and  all  facts  upon 
which  the  ruling  is  based  must  be 
shown  by  the  bill  of  exceptions. 
Lawless  v.  Harrington,  75  Ind.  380. 

2.  Conway  v.  Callahan,  121  Mass. 
165;  Doherty  v.  Lincoln,  114  Mass. 
362;  Tufts   V.  Newton,  119  Mass.  476; 


Arvilla  v.  Spaulding,  121  Mass.  505; 
Purcell  V.  Boston,  etc.,  .Steamship 
Line,  151  Mass.  158;  Spofford  v.  Love- 
land,  130  Mass.  6. 

Effect  of  Extension. — Obtaining  an 
extension  of  time  to  file  does  not  dis- 
pense with  the  necessity  of  a  notice  of 
filing.  Purcell  v.  Boston,  etc..  Steam- 
ship Line,  151  Mass.  158. 

Where  Kotiee  of  Filing  not  Given. — 
The  question  where  exceptions  were 
properly  allowed  when  no  notice  of 
filing  was  given  maybe  presented  by 
a  certificate  of  facts  made  by  the  pre- 
siding judge  upon  the  bill  of  excep- 
tions. But  a  separate  bill  of  exceptions 
to  present  the  former  bill  is  allow- 
able, since  it  raises  a  question  of  law. 
Purcell  V.  Boston,  etc..  Steamship 
Line,  151  Mass.  158;  Conway  v.  Cal- 
lahan, 121  Mass.  165;  Walker  z'.  Moors, 
122  Mass.  501;  Browne  v.  Hale,  127 
Mass.  158;  Spofford  v.  Loveland,  130^ 
Mass.  6;  Blair  v.  Laflin,  127  Mass. 
518;  Cowley  z/.  McLaughlin,  141  Mass. 
181. 

The  statement  in  a  judge's  certifi- 
cate that  the  exceptions  were  "dis- 
allowed for  the  reason  that  no  notice 
appeared  to  have  been  duly  given  of 
the  filing  of  these  exceptions  to  the 
adverse  party,"  is  conclusive,  and  can- 
not be  reviewed  by  the  Supreme  Court 
on  a  petition  to  establish  the  truth  of 
the  exceptions.  Spofford  v.  Loveland, 
130  Mass.  6. 

How  Shown. — The  notice  of  filing 
need  not  appear  of  record,  and  will  be 
presumed  in  the  absence  of  proof  to 
the  contrary.  Browne  v.  Hale,  127 
Mass.  158. 

3.  Illinois. — Hawes  v.  People,  129 
111.  123;  Underwood  v.  Hossack,  40  111. 
gS;  Magill  v.  Brown,  98  111.  235;  Hake 
V.  Strubel,  121  111.  321. 

Indiana.  —  Vincennes  Water-Sup- 
ply Co.  V.  White,  124  Ind.  376;  Terre 
Haute,  etc.,  R.  Co.  v.  Bissell,  108  Ind.. 
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8.  How  Filing  Shown — a.  Generally, — The  timely  filing  of  the 
bill  of  exceptions  must  be  affirmatively  shown  by  the  record 
proper;*  a  statement  by  the  judge  to  that  effect  in  the  bill  of 
exceptions  is  insufficient.* 

b.   When  Filed  in  Vacation. — Where  the  bill  is  filed  in 


113;  Louisville,  etc.,  R.  Co.  v.  Harri- 
gan,  94  Ind.  245;  Hessian  v.  State,  116 
Ind.  58;  Dunn  v.  Hubble,  81  Ind.  489; 
Shulse  V.  McWilliams,  104  Ind.  512; 
Stewart  v.  State,  113  Ind.  505;  Pratt  v. 
Allen,  95  Ind.  404;  Sherlock  v.  Bloom- 
ington  First  Nat.  Bank,  53  Ind.  73; 
Loy  V.  Ley,  90  Ind.  404;  Robinson  v. 
Anderson,  106  Ind.  152. 

Maine. — Field  v.  Gellerson,  80  Me. 

273- 

Massachusetts. — Browne  v.  Hale,  127 
Mass.  i6r;  Borrowscale  v.  Bosworth, 
98  Mass.  34. 

But  the  bill  must  be  filed  at  some 
time  to  become  a  part  of  the  record. 
McCoy  V.  Able,  131  Ind.  417;  Hor- 
mann  v.  Hartmetz,  128  Ind.  353;  Mor- 
gan V.  East,  4  Ind.  App.  507;  Hessian 
7/.  State,  116  Ind.  58;  Bierly  v.  Harri- 
son, 123  Ind.  516;  Guirl  v.  Gillett,  124 
Ind.  501;  Huntington  County  z*.  Huff- 
man, 134  Ihd.  I. 

What  Bill  must  Show. — But  where 
the  bill  is  filed  after  the  close  of  the 
term,  it  must  show  affirmatively  on  its 
face  that  it  was  presented  within 
the  time  allowed.  Kingfisher  Bank  v. 
Smith  (Okla.,  1S94),  35  Pac.  Rep.  957. 

1.  Colorado. — Eldred  v.  Malloy,  2 
Colo.  20. 

Indiana. — Pratt  v.  Allen,  95  Ind. 
404;  Loy  V.  Loy,  90  Ind.  404;  Dunnw. 
Hubble,  81  Ind.  489;  Stivers  v.  Mc- 
Connell,  39  Ind.  240;  Stewarts.  State, 
113  Ind.  505;  Applegate  v.  White,  79 
Ind.  413;  Nye  v.  Lewis,  65  Ind.  326; 
Robinson  v.  Johnson,  61  Ind.  535; 
Greenup  v.  Crooks,  50  Ind.  410;  Rine- 
hart  V.  Bowen,  44  Ind.  353;  Goodwin 
V.  Smith,  72  Ind.  113;  Singer  Mfg.  Co. 
V.  Stuckman,  72  Ind.  601;  Law  v. 
Kauffman,  84  Ind.  341;  Hart  v. 
Walker,  77  Ind.  332;  Peck  v.  Vankirk, 
15  Ind.  159;  Earl  v.  Dresser,  30  Ind. 
12;  Thompson  v.  Hathaway,  12  Ind. 
47g;  Porter  v.  Choen,  60  Ind.  338. 

Massachusetts. — Browne  v.  Hale,  127 
Mass.  161;  Doherty  v.  Lincoln,  114 
Mass.  362;  Barstow  v.  Marsh,  4 Gray 
(Mass.)  165,  vtodifying  Whitcomb  v. 
Williams,  4  Pick.  (Mass.)  228. 

Missouri. — Jones  v.  Christian,  24 
Mo.  App.  543;  Fulkerson    ■   Houts,  55 


Mo.  302;  Johnson  v.  Hodges,  65 
Mo.  589;  Dinwiddie  v.  Jacobs,  82  Mo. 
195. 

Evidence  dehors  the  record  is  not 
admissible  to  show  the  seasonable  fil- 
ing of  the  bill.  Eldred  v.  Malloy,  2 
Colo.  20. 

Indiana.  —  In  Indiana  some  cases 
hold  that  a  recital  in  the  clerk's  certifi- 
cate that  the  transcript  contains  all  the 
papers  on  file,  is  a  sufficient  evidence 
of  the  proper  filing  of  the  bill  where 
the  certificate  is  made  within  the  time 
required  for  filing.  Hull  v.  Louth,  109 
Ind.  315;  Oliver  v.  Pate,  43  Ind.  132; 
Armstrong  v.  Harshman,  93  Ind.  216; 
Porter  v.  Choen,  60  Ind.  338. 

The  Term  "  Filed"  used  in  a  statute 
intends  a  record  entry  by  the  clerk 
evidencing  the  allowance  of  the  bill. 
Williams  v.  Williams,  26  Mo.  App. 
409. 

Clerk's  Default.— Where  a  bill  of  ex- 
ceptions is  deposited  with  the  clerk, 
with  intent  that  it  should  be  filed,  his 
omission  to  so  indorse  it  is  not  fatal 
to  its  validity.  Proof  of  its  proper 
filing  may  be  supplied  by  external 
evidence.  Eldred  v.  Malloy,  2  Colo. 
20. 

The  affidavit  of  the  counsel  is  not 
sufficient  evidence,  however;  a  certifi- 
cate of  the  trial  judge  that  the  certi- 
fied bill  was  seasonably  filed  should 
be  obtained,  or  counsel  should  pro- 
cure the  bill  to  be  again  filed,  indorsed, 
and  sent  up  prefaced  by  the  clerk's 
recitation  of  the  proper  filing.  Eldred 
V.  Malloy,  2  Colo.  20. 

Entry  on  Becord. — Where  statutes  re- 
quire entry  of  the  bills  on  the  records, 
the  cause  will  not  be  heard  until  the 
entry  is  made.  Anonymous,  4  Wend. 
(N.  Y.)  193. 

2.  Logansport  Gas-Light,  etc.,  Co. 
V.  Davidson,  51  Ind.  472;  Stivers  v. 
McConnell,  39  Ind.  240. 

Record  Entry  Prevails. — In  Hixon  v. 
Weaver,  9  Ark.  133,  it  was  held  that 
where  a  bill  of  exceptions  signed  by 
bystanders  had  an  indorsed  refusal  to 
file  by  the  judge,  and  the  record  con- 
tained an  order  that  it  be  filed — the 
record  entry  must  prevail. 
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vacation  the  record  must  recite  the  leave  granted  to  so  file  it,* 
and  a  file  mark  of  the  clerk  must  appear  showing  the  filing  within 
the  time  granted  ;*  or  a  certificate  on  the  bill  of  exceptions,  authen- 
ticated by  the  clerk's  signature,  must  show  a  proper  filing.* 


1.  Arkansas. — Watson  v.  Watson,  5 
Ark.  415. 

Indiana.  —  Shewalter  v.  Bergman, 
132  Ind.  556;  Shulse  v.  McWilliams, 
104  Ind.  512;  Stewart  v.  State,  113 
Ind.  505;  Loy  v.  Ley,  90  Ind.  404; 
Hessian  J/.  State,  116  Ind.  58;  Schoon- 
over  V.  Reed.  65  Ind.  313;  Applegate 
V.  White,  79  Ind.  413;  Guirl  v.  Gillett, 
124  Ind.  501;  Engleman  v.  Arnold,  118 
Ind.  Si;  La  Rose  v.  Logansport  Nat. 
Bank,  102  Ind. 332;  Horner  z/.Hoadley, 
97  Ind.  600;  Jones  v.  Jones,  91  Ind. 
72;  Indianapolis  v.  Kollman,  79  Ind. 
504;  Logansport  Gas-Light,  etc.,  Co. 
V.  Davidson,  51  Ind.  472;  Columbus, 
etc.,  R.  Co.  V.  Powell,  40  Ind.  37; 
Fulkerson  v.  Armstrong,  39  Ind.  472. 

Missouri.  —  State  v.  Wilson,  44 
Mo.  App.  136;  Dinwiddle  v,  Jacobs, 
82  Mo.  195;  Pope  V.  Thomson,  66 
Mo.  661;  Eau  Claire  Lumber  Co.  v. 
Howard,  76  Mo.  517;  McGrew  v.  Fos- 
ter, 66  Mo.  30;  Fulkerson  v.  Houts, 
55  Mo.  301;  Carter  v.  Prior,  78  Mo. 
222;  State  V.  Leslie,  83  Mo.  60;  Roesler 
V.  Citizens'  Bank,  88  Mo.  565;  State  v. 
McNamara,  100  Mo.  105;  Williams  v. 
Williams,  26  Mo.  App.  409. 

Recital  in  Bill  Insufficient. — A  state- 
ment in  the  bill  of  exceptions  alone 
that  an  order  granting  time  was  made, 
is  insufficient,  as  it  is  a  court-made 
order,  and  should  appear  regularly  in 
the  record  entries  of  the  clerk.  Han- 
sher  V.  Hanshew,  94  Ind.  208;  Hall  v. 
Stanley,  86  Ind.  219;  Pratt  v.  Allen, 
95  Ind.  404;  Loy  v.  Loy,  90  Ind.  404; 
Dunn  V.  Hubble,  81  Ind.  489;  Stivers 
V.  McConnell,  39  Ind.  240;  Jones  v. 
Jones,  91  Ind.  72;  Louisville,  etc.,  R. 
Co.  V.  Harrigan,  94  Ind.  245;  Horner 
V.  Hoadley,  97  Ind.  600;  Benson  v. 
Baldwin,  108  Ind.  106;  Lake  Erie, 
etc.,  R.  Co.  V.  Loveland,  14  Ind.  291; 
Schoonover  v.  Reed,  65 Ind. 313;  Vines 
V.  Longacre,  41  Ind.  144;  Sherlock  v. 
Bloomington  First  Nat.  Bank,  53  Ind. 
73;  Logansport  Gas-Light,  etc.,  Co.  v. 
Davidson,  51  Ind.  472;  Walker  v. 
Woollen,  54  Ind.  164;  Trueblood  v. 
Nicholson,  52  Ind.  420;  Jeffries  v. 
McNamara,  49  Ind.  142;  Port  v.  Rus- 
sell, 36  Ind.  60;  Helton  v.  Martin,  52 
Ind.  529;  Earl  v.  Dresser,  30  Ind.  11. 

Order. — So  the  record  must  show  the 


order  extending  the  time,  and  counsel 
cannot  waive  its  appearance  therein. 
Hance  v.  Miller,  21  111.  637;  Maffett  v. 
Pollard,  19  Ind.  178;  Cable  v.  Smoyer, 
19  Ind.  202;  Peck  v.  Vankirk,  15   Ind. 

159- 

2.  Williams  v.  Williams,  26  Mo. 
App.  409;  Lafollette  v.  Thompson,  83 
Mo.  199;  Ferguson  v.  Thacher,  79  Mo. 
512;  Cox  V.  Blair,  19  Ind.  390;  Horn- 
aday  v.  Cooper,  19  Ind.  383;  Mahon 
V.  Mahon,  19  Ind.  324;  Cable  v. 
Smoyer,  19 Ind.  202;  Maffett ».  Pollard, 
19  Ind.  178. 

3.  Williams  z'.  Williams,  26  Mo.  App. 
409;  Lafollette  v.  Thompson,  83  Mo. 
199;  Ferguson  v.  Thacher,  79  Mo. 
512. 

Date  of  Presentation. — The  file  mark 
shows  properly  the  date  of  the  presen- 
tation to  the  proper  officer.  Swem  v. 
Green,  9  Colo.  361. 

Proper  Certification. — The  clerk  must 
not  only  certify  that  the  filing  of  the 
bill  was  within  the  time  given,  but  he 
must  certify  the  date  of  the  filing,  so 
that  the  appellate  court  may  affirma- 
tively determine  that  it  was  season- 
ably filed.  Dunn  v.  Hubble,  81  Ind. 
489;  Sherlock  v.  Bloomington  First 
Nat.  Bank,  53  Ind.  73;  Toledo,  etc., 
R.  Co.  V.  Howes,  68  Ind.  458;  Fulker- 
son V.  Armstrong,  39  Ind.  472. 

So  in  Missouri  it  is  held  that  neither 
the  mere  indorsement  of  the  clerk, 
"  filed,"  with  day  and  date,  nor  the 
statement  of  the  judge  that  it  is 
signed,  sealed,  and  made  part  of  the 
record,  nor  both,  will  suffice  as  a 
substitute.  There  must  be  a  record 
entry  that  it  was  filed.  Williams  v. 
Williams,  26  Mo.  App.  409;  Lafol- 
lette V.  Thompson,  83  Mo.  199;  Fulker- 
son V.  Houts,  55  Mo.  302;  Pope  v. 
Thomson,  66  Mo.  661;  Ferguson  v. 
Thacher,  79  Mo.  512;  Roesler  v. 
Citizens'  Bank,  88  Mo.  565. 

Where  the  certificate  of  the  clerk 
authenticating  the  transcript  contain- 
ing the  bill  of  exceptions  bears  date 
within  the  time  given  to  file  the  bill,  it 
sufficiently  appears  that  it  was  season- 
ably filed.  Stout  V.  State,  90  Ind.  i; 
Armstrong  v.  Harshman,  93  Ind.  216; 
Oliver  v.  Pate,  43  Ind.  132;  Porter  v. 
Choen,  60  Ind.  338. 


486 


Constituting  Fart 


BILLS  OF  EXCEPTIONS. 


of  the  Record. 


Consent  Shown. — Where,  as  in  Missouri,  the  order  extending  the 
time  can  only  be  made  on  consent  of  the  adverse  party,  such 
consent  must  be  affirmatively  shown  by  the  record.* 

XII.  Constituting  Part  of  the  Record. — Where  duly  signed 
and  filed,  a  bill  of  exceptions  becomes  part  of  the  record,  whether 
attached  to  the  judgment  roll  or  not ;  *  where  signed  and  filed 


Order  Striking  out. — Where  an  order 
is  made  striking  out  an  original  bill 
and  substituting  a  new  bill,  the  latter 
should  be  filed  nunc  pro  tunc,  and  the 
date  of  filing  the  original  bill  indorsed 
thereon,  Marley  v.  Hornaday,  69  Ind. 
106;  and  the  record  must  show  when 
the  original  was  filed,  Everett  v. 
Gooding,  53  Ind.  72. 

Instance  of  Record  Entry. — A  judg- 
ment was  rendered  on  the  25th  day  of 
the  term,  and  immediately  after  it  was 
this  entry,  "And  the  defendant  now 
presents  to  the  court  his  bill  of  excep- 
tions, which  is  signed  by  the  court  and 
filed."  Held,  to  show  that  the  bill  was 
signed  and  filed  in  term.  Nichol  v. 
Thomas,  53  Ind.  51. 

Fresumption.  —  The  legal  presump- 
tion, where  nothing  lending  a  con- 
trary inference  appears,  is  that  the 
judge  signed  the  bill  of  exceptions 
when  presented,  and  that  it  was  filed 
when  signed.  Stewart  v.  State,  24 
Ind.  142. 

Where  filed  with  the  clerk,  but  not 
shown  affirmatively  to  have  been  filed 
in  open  court  or  during  the  term,  it 
will  be  presumed  not  to  have  been 
filed  until  after  its  close,  and  so  is  a 
nullity.     Hart  v.  Walker,  77  Ind.  331. 

Amendment  of  Indorsement.  —  The 
failure  of  the  clerk  to  indorse  the 
date  of  the  filing  is  amendable  under 
the  practice  of  Georgia  ;  and  time  to 
amend  may  be  granted,  even  until  the 
end  of  the  term,  if  necessary.  John- 
son V.  Johnson,  80  Ga.  260;  Searcy  v. 
Tillman,  75  Ga.  504. 

Nunc  pro  Tunc. — Where  an  order  al- 
lowing a  bill  of  exceptions  to  be  filed 
in  vacation  was  omitted  from  the 
record  by  mistake,  the  clerk  may,  at  a 
subsequent  term,  allow  the  record  to 
be  amended  by  inserting  such  order 
nunc  pro  tunc.  Doane  v.  Glenn,  i 
Colo.  454. 

Service  of  Notice. — Service  of  notice 
to  so  amend  should  be  served  upon 
the  attorneys  who  appeared  for  the 
opposing  parties  at  the  trial  of  the 
cause.      Doane  v.  Glenn,  i  Colo.  454. 

1.  State  V.   Broderick,  70  Mo.  623; 


State  V.  Duckworth,  68  Mo.  156;  Nel- 
son V.  Withrow,  14  Mo.  App.  274; 
Ruble  V.  Thomasson,  20  Mo.  263;  Ellis 
V.  Andrews, 25  Mo.  327;  West z/. Fowler, 
59  Mo.  40;  Bosley  v.  Hart,  7  Mo.  App. 
581;  Coste  V.  Stifel,  8  Mo.  App.  601. 

2.  Alabama. — Pearce  v.  Clements,  73 
Ala.  256;  Small  v.  McCalley,  57  Ala. 
527. 

Arkansas. — Stinson  v.  Shafer,  58 
Ark.  no;  Bullock  v.  Neal,  42  Ark.  278. 

California. — Caldwell  v.  Parks,  47 
Cal.  640;  Berry  v.  San  Francisco,  etc., 
R.  Co.,  47  Cal.  643. 

Illinois. — Wallahan  v.  People,  40  111. 
102;  Devine  v.  People,  100  111.  290; 
Heinsen  v.  Lamb,  117  111.  549;  Reeves 
V.  Reeves,  54  111.  332;  Chicago,  etc., 
R.  Co.  V.  Benham,  25  111.  App.  248: 
Miller  v.  Jenkins,  44  111.  443;  Warner 
V.  Kelley,  5  111.  App.  559;  Hance  v. 
Miller,  21  111.  636. 

Missouri. — State  v.  McNamara,  100 
Mo.  100. 

Nevada. — Bowers  v.  Beck,  2  Nev. 
140. 

Ohio. — Smith  !>.  Board  of  Education, 
27  Ohio  St.  44. 

Wisconsin. — Jackson  v.  Bellevieu, 
30  Wis.  256;  Mead  v.  Walker,  20  Wis. 
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A  bill  must  be  made  properly  a  part 
of  the  record,  otherwise  it  will  not  be 
considered.  Baldwin  v.  State,  6  Ohio 
15;  Acheson  v.  Western  Reserve  Bank, 
8  Ohio  119;  Hosmer  v.  Williams, 
Wright  (Ohio)  355. 

In  Mississippi  it  was  said  that  a 
bill  of  exceptions  constitutes  a  part  of 
the  record  only  for  the  purpose  of 
certifying  the  facts  embodied  in  it  to 
the  appellate  tribunal.  Green  v.  Ir- 
ving, 54  Miss.  465;  Robinson  v.  Lane, 
14  Smed,  &  M.  (Miss.)  r6i. 

Distinction  between  Bills  Drawn  up  in 
Term  and  in  Vacation.  —  In  some  states 
a  distinction  is  drawn  between  bills 
drawn  up  in  term  and  those  drawn  up 
in  vacation.  When  bills  are  allowed 
only  in  term  by  order  of  the  court,  they 
become  by  force  of  the  order  a  part  of 
the  record.  Watson  v.  Watson,  53 
Ark.    415;    Bullock   v.   Neal,   42  Ark. 
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before  return  made  on  appeal,  the  clerk  should  annex  the  same 
to  the  judgment  roll;*  where  signed  and  filed  after  the  return 
is  made,  permission  may  be  granted  on  suggestion  of  dim- 
inution in  the  record  to  withdraw  and  annex  the  bill,  or  the  bill 
may  be  sent  up  by  the  trial  clerk  as  a  supplemental  return  veri- 
fied by  separate  certificate.* 

XIII.  Remedy  for  Refusal  to  Settle  and  Sign— 1.  Duty  of  Trial 
Judge. — Where  the  bill  of  exceptions  presented  to  the  trial  judge 
is  properly  prepared,  served,  accurate,  and  seasonably  presented, 
it  is  his  duty  to  sign  it.^     He  cannot  legally  refuse  to  take  any 


282;  White z/.  Allen (Ky.,  1889),  ii  S.  W. 
Rep.  364;  Meaux  v.  Meaux,  8i  Ky.  475; 
Potter  V.  Myers,  31  Ohio  St.  103. 

But  where  settled  by  a  judge  in  va- 
cation or  by  bystanders  under  a  stat- 
utory provision,  it  does  not  become 
part  of  the  record  until  filed.  Watson 
V.  Watson,  53  Ark.  415;  Adler  v.  Con- 
way County,  42  Arli.  488. 

The  same  rule  obtains  where  it  is 
expressly  required  to  be  filed  by  statute 
or  order  of  the  court.  Lafollette  v. 
Thompson,  83  Mo.  199. 

Filing  not  Required. — In  Mississippi 
it  is  held  that  a  bill  of  exceptions  be- 
comes a  part  of  the  record  by  being 
signed  by  the  judge.  It  is  not  neces- 
sary that  it  be  marked  filed.  Kimball 
V.  Mitchell,  57  Miss.   632. 

The  same  rule  obtains  in  Georgia. 
Perry  v.  Central  R.  Co.,  74  Ga.  411, 
where  it  is  held  that  signature  of  a 
bill  of  exceptions  by  the  proper  judge 
completes  the  writ  of  error,  and  trans- 
fers the  case  to  the  jurisdiction  of  the 
appellate  court. 

Copied  in  Record. — In  West  Virginia 
the  instrument  purporting  to  be  a  bill 
of  exceptions  must  be  copied  in  the 
record  by  an  order  or  memorandum 
of  the  trial  court  entered  on  the  order- 
book.  Quaker  City  Nat.  Bank  v. 
Showacre,  26  W.  Va.  53. 

Justice  of  Peace. — Where  properly 
filed  by  a  justice  of  the  peace,  it  be- 
comes a  part  of  the  record  without 
being  entered  at  length  on  his  docket. 
McGowen  v.  Campbell,  28  Kan.  26. 

Filing. — In  Ohio,  where  the  bill  of 
exceptions  is  duly  perfected  and  or- 
dered to  be  made  part  of  the  record, 
the  mere  omission  of  the  clerk  to  file 
it  during  the  term  will  not  invalidate 
it;  it  is  in  law,  by  force  of  the  order, 
regarded  as  a  part  of  the  record, 
whether  it  comes  into  actual  posses- 
sion of  the  clerk  or  not.  Potter  v. 
Myers,  31  Ohio  St.  103. 


1.  State  V.  Ah  Mook,  12  Nev.  373; 
More  V.  Del  Valle,  28  Cal.  170;  Wether- 
bee  V.  Carroll,  33  Cal.  553;  Jackson  v. 
Bellevieu,  30  Wis.  256. 

2.  Jackson  v.  Bellevieu,  30  Wis.  256; 
Vroman  v.  Dewey,  22  Wis.  360. 

By  Statute. — Where  by  statute  a  bill 
of  exceptions  becomes  a  part  of  the 
judgment  roll  by  being  attached 
thereto,  it  need  not  also  be  incorpo- 
rated therein.  Schenectady,  etc., 
Plank  Road  Co.  v.  Thatcher,  6  How. 
Pr.  (N.  Y.  Supreme  Ct.)  226. 

Construction  of  Statute. — Where  a 
statute  authorizes  a  bill  of  exceptions 
taken  on  an  order  overruling  a  motion 
for  new  trial  to  be  made  part  of  the 
record  "if  the  party  so  desires,"  it 
will,  where  actually  made  part  of  the 
record,  be  presumed  that  the  party  so 
desired  without  an  affirmative  show- 
ing. Smith  V.  Board  of  Education,  27 
Ohio  St.  44. 

After  Remand  of  Cause. — After  hear- 
ing on  appeal  and  remand  of  the  cause 
for  new  trial,  the  bill  of  exceptions 
does  not  constitute  a  necessary  part 
of  the  record,  and  need  not  there- 
fore be  transmitted  upon  change  of 
venue.  Ellick  v.  State,  i  Swan.  (Tenn.) 
328. 

The  Record  Below. — A  bill  of  excep- 
tions is  no  part  of  the  record  below 
until  acted  on  in,  and  sent  back  from, 
the  appellate  court.  Tarver  v.  Ran- 
kin, 3  Ga.  213. 

3.  Georgia. — Mitchell  v.  State,  22 
Ga.  211;  Dulin  w.  Caldwell,  29  Ga.  362. 

Illinois. — People  v.  Pearson,  3  111. 
189;  People  V.  Jameson,  40  111.  93; 
People  V.  Hawes,  25  111.  App.  326; 
People  V.  Williamson,  22  111.  App.  363; 
People  V.  Anthony,  129  111.  218. 

Indiana. — State  v.  Slick,  86  Ind. 
501. 

Kansas. — State  v.  Sheldon,  2  Kan. 
322;  Litsey  v.  Moffett,  29  Kan.  507; 
Gallaher   v.  Southwood,    i    Kan.    143; 
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action  on  a  bill  presented  to  him  for  settlement.* 

2.  Appropriate  Remedy  for  Refusal — Mandamus — a.  GENERALLY. 

— The  appropriate  remedy  for  the  refusal  of  the  judge  to  act  in 

signing  and  settling  a  bill  of  exceptions  is  not  by  appeal.* 

Writ  Founded  on  the  Statute. — His  obligation  to  act  is  founded  on  the 

statute,  and  in  earlier  cases  a  special  writ  based  thereon  was  held 

proper.* 

MandamuB. — Under  modern  practice  the  remedy  almost  univer- 


Brown  v.  Rhodes,  i  Kan.  359;  Hodg- 
den  V.  Ellsworth  County,  10  Kan.  637; 
Couse  V.  Phelps,  11  Kan.  455. 

Mississippi. — Van  Buren  v.  State,  24 
Miss.  514. 

Ministerial  and  Judicial  Acts. — The 
mere  act  of  signing  a  bill  which  the 
trial  judge  determines  is  truthful,  is  a 
ministerial  act,  Jelley  v.  Roberts,  50 
Ind.  i;  but  the  signature  of  a  bill  in- 
volving a  decision  whether  it  is  truth- 
ful or  not,  and  whether  the  trial  judge 
can  properly  allow  it  as  presented,  is 
a  judicial  act.  Hake  v.  Strubel,  121 
111.  325;  State  V.  Hall,  3  Coldw. 
(Tenn.)  262;  Miller  v.  Koger,  9 
Humph.  (Tenn.)  236. 

Compliance  with  Directions. — Where 
the  exceptant  complies  with  the  orders 
of  the  trial  judge  as  to  settlement  and 
corrections  of  the  bill  of  exceptions, 
and  completes  and  furnishes  it  to  the 
trial  judge  in  due  time,  he  may  have 
a  mandamus  as  a  matter  of  right  if 
signature  is  refused.  People  v.  Cir- 
cuit Judge,  41  Mich.  725. 

1.  Where  a  bill  of  exceptions  is  duly 
presented,  the  judge,  according  to 
strict  law,  can  do  only  one  of  two 
things — either  return  it  with  his  objec- 
tions, or  sign  the  certificate.  Ander- 
son V.  Faw,  79  Ga.  558. 

2.  Louisiana. — State  v.  Gunter,  30 
La.  Ann.  536;  State  v.  Ford,  37  La. 
Ann.  443. 

Nebraska. — Jewett  v.  Osborne,  33 
Neb.  24. 

Tennessee. — State  v.  Hall,  3  Coldw. 
(Tenn.)  263;  Mallon  v.  Tucker'  Mfg. 
Co.,  7  Lea  (Tenn.)  62. 

United  States. — Martin  v.  Johnsen, 
21  How.  (U.  S.)  394. 

Rule  in  California. — In  California  it 
is  held  that  an  order  refusing  to  settle 
a  bill  is  appealable,  January  v.  Su- 
perior Ct.,  73  Cal.  537;  People  v. 
Sprague,  53  Cal.  422;  People  v.  Getty, 
49  Cal.  581;  but  the  order  rests  largely 
indiscretion,  and  will  not  be  reviewed 
unless  constituting   a  manifest  abuse 
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of  power,  January  v.  Superior  Ct.,  73 
Cal.  537. 

So  where,  in  a  criminal  case,  a  bill 
of  exceptions  which  merely  consists  of 
a  transcript  of  the  reporter's  notes  of 
the  evidence  and  proceedings,  is  de- 
fective in  form,  the  appellate  court 
will  not  review  an  order  refusing  to 
settle  it.  January  v.  Superior  Ct.,  73 
Cal.  537. 

Louisiana. — In  Louisiana  a  bill  of 
exceptions  may  be  taken  to  the  re- 
fusal of  a  district  judge  to  allow  the 
filing  of  a  peremptory  exception. 
State  V.  Judge,  10  La.  Ann.  204. 

3.  Maryland. — Marsh  v.  Hand,  35 
Md.  123;  Briscoe  v.  Ward,  i  Har.  &  J. 
(Md.)  165. 

Mississippi. — Van  Buren  v.  State,  24 
Miss.  514. 

Virginia. — Taliaferro  v.  Franl '  t, 
I  Gratt.  (Va.)  322;  Vaughan  v.  Doe,  i 
Leigh  (Va.)  2S7;  Jackson  v.  Hender- 
son, 3  Leigh  (Va.)  215. 

Form  of  Special  Writ. — The  writ,  un- 
der the  Statute  of  Westminster,  con- 
tained a  surmise  of  an  exception  taken 
and  overruled,  and  commands  the 
justices,  if  it  be  so,  that  they  put  their 
seals  to  it  for  testimony,  upon  which, 
if  it  be  returned  by  the  judges  that  it 
is  not  so,  an  action  lies  for  a  false  re- 
turn, and  thereupon  the  surmise  is 
tried,  and,  if  found  to  be  so,  damages 
are  given,  and  upon  such  recovery 
there  issues  a  peremptory  writ.  Van 
Buren  v.  State,  24  Miss.  514,  citing 
Tidd's  Pr.  864. 

Eemedy  Statutory. — The  Statute  of 
Westminster  expressly  provided  that 
a  writ  commanding  the  justices  to 
affix  their  seal  to  the  bill  might  issue 
upon  their  refusal  to  sign.  The 
method  prescribed  by  the  statute  is 
therefore  exclusive,  and  no  appeal 
will  lie  from  an  order  refusing  to  sign 
and  seal  a  bill  of  exceptions.  Statute 
of  West.,  13  Edw.  I.,  c.  31;  2  Tidd's 
Prac.  913;  Marsh  v.  Hand,  35  Md. 
125. 
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sally  employed  is  a  writ  of  mandamus.* 

b.  Form  of  the  Writ — Kefusal  to  Take  Any  Action.— Where  the 
trial  judge  refuses  to  sign  or  settle  any  bill  whatever,  a  writ  will 
issue  commanding  him  to  authenticate  the  bill  if  it  be  found 
correct.* 

Eefusal  to  Act  on  Particular  Bill— Alternative  Mandamus. — Where  he  has 
refused  to  authenticate  a  particular  bill  actually  presented  to  him, 
an  alternative  writ  will  issue  requiring  him  to  authenticate  it,  or 
show  in  his  return  the  reason  why  he  does  not.^ 

c.  Scope  of  the  Writ — (i)  Generally. — But  a  mandamus  can 
only  issue  to  compel  the  trial  judge  to  act.  It  cannot  direct  how 
he  shall  act.*  The  law  imposes  on  the  trial  judge  alone  the  duty 
of  determining  whether  a  bill  of  exceptions  is  correct  or  not,® 

1.  Alabama. — Etheridge   v.    Hall,  7 
Port.  (Ala.)  47 


Arkansas. — Garibaldi  v.  Carroll,  33 
Ark.  568. 

California. — Hicks  v.  Masten,  loi 
Cal.  651;  Gutierrez  v.  Hebbard  (Cal., 
1895).  39  Pac.  Rep.  529;  Hyde  v. 
Thornton,  83  Cal.  83;  Sansome  v. 
Myers,  80  Cal.  483;  People  v.  Lee,  14 
Cal.  510. 

Illinois. — People  v.  Anthony,  25  111. 
App.  532;  People  V.  Hawes,  25  111. 
App.  326. 

Indiana.  —  Jelley  v.  Roberts,  50 
Ind.  I. 

Iowa. — U.  S.  V.  Dubuque  County, 
Morr.  (Iowa)  31. 

Kansas. — Lewis  v.  Marshall  County, 
16  Kan.  108;  North  v.  Moore,  8  Kan. 
143;  State  V.  Sheldon,  2  Kan.  322. 

Louisiana. — State  v.  Drew,  32  La. 
Ann.  1043;  Broussart  v.  Trahan,  3 
Martin  (La.)  714. 

Mississippi.  —  Vicksburg,  etc.,  R. 
Co.  V.  Ragsdale,  51  Miss.  457;  Van 
Buren  v.  State,  24  Miss.  512. 

Missouri. — State  v.  Field,  37  Mo. 
App.  83;  State  V.  Wickham,  65  Mo. 
634;   State    V.    Thayer,    15    Mo.    App. 

391- 

New  Jersey. — Anonymous,  3  N.  J. 
L.  242;  State  V.  Holmes,  36  N.  J.  L.  62. 

New  York. — People  v.  Herkimer  C. 
P.,  7  Wend.  (N.  Y.)  536;  People  v. 
Judges,  2  Johns.  Cas.  (N.  Y.)  118; 
People  V.  Judges,  i  Cai.  (N.  Y.)  511. 

Oregon. — Che  Gong  v.  Stearns,  16 
Oregon  219;  Ah  Lep  v.  Gong  Choy,  13 
Oregon  205. 

I'ennessee. — Vanvabry  v.  Staton,  88 
Tenn.  334;  Alexander  v.  State,  14  Lea 
(Tenn.)  91;  State  v.  Hall.  3  Coldw. 
(Tenn.)  255;  Ingersoll  v.  Howard, 
I  Heisk.  (Tenn.)  248;  Galloway  v. 
Fleing,  2  Leg.  Rep.  (Tenn.)  62. 


Virginia. — Powell  v.  Tarry,  77  Va. 
250. 

West  Virginia. — Poteet  v.  Cabell 
County,  30  W.  Va.  58;  Cummings  v. 
Armstrong,  34  W.  Va.  i. 

Wisconsin. — State   v.    Gale,   7    Wis. 

693- 

United  States.  —  Chateaugay  Ore, 
etc.,  Co..  Petitioner,  128  U.  S.  555; 
JEx p.  Crane,  5  Pet.  (U.  S.)  190;  Shep- 
pard  V.  Wilson,  6  How.  (U.  S.)  260. 

The  Appellate  Court  has  power  to 
issue  the  writ  to  effectuate  the  appel- 
late jurisdiction.  It  can  only  be 
amended,  accordingly,  after  it  has 
obtained  jurisdiction  of  the  cause  by 
appeal  or  error.  Ex  p.  Crane,  5  Pet. 
(U.  S.)  190;  People  V.  Hawes,  30  111. 
App.  94;  Hawes  v.  People,  129  111. 
124. 

2.  Douglass  V.  Loomis,  5  W.  Va.  546. 

3.  Georgia. — Prutoris  v.  Barnes,  75 
Ga.  315;  Williams  v.  Clarke,  70  Ga.  405. 

Illinois. — People  v.  Pearson,  3  111. 
189. 

New  York. — Sikes  v.  Ransom,  6 
Johns.  (N.  Y.)  279. 

Ohio. — State  v.  Todd,  4  Ohio  351. 

Tennessee. — State  v.  Hall,  3  Coldw. 
(Tenn.)  255. 

Virginia. — Porter  v.  Harris,  4  Call 
(Va.)485. 

West  Virginia. — Douglass  z*.  Loomis » 
5  W.  Va.  546. 

Wisconsin.  —  State  v.  Noggle,  13 
Wis.  380. 

United  States. — Ex  p.  Bradstreet,  4 
Pet.  (U.  S.)  105;  Ex  p.  Crane,  5  Pet. 
(U.S.)  189. 

4.  Shepard  v.  Peyton,  12  Kan.  616; 
Tweed  v.  Davis,  4  Thomp.  &  C.  (N. 
Y.)i. 

6.  Illinois. — People  v.  Pearson,  3 
111.  205;  People  V.  Jameson,  40  111. 
93- 
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and  his  decision  that  the  bill  is  untruthful  is  final  and  conclusive^ 
and  not  subject  to  revision  on  appeal  to  a  higher  court.* 

(2)  WJien  Judge  will  be  Compelled  to  Act. — It  is  clearly  estab- 
lished that  a  mandamus  will  not  issue  to  compel  a  trial  judge  to 
settle  a  bill  not  in  accord  with  his  judgment  of  the  facts  or 
evidence. 

Incorrect  Bill.— ^Wh ere,  therefore,  the  judge  returns  that  the  bill 
presented  is  incorrect,  the  writ  will  be  refused,  and  the  appellate 
court  will  not  review  his  decision.* 

Cannot  Act  Arbitrarily. — But  the  trial  judge  cannot  arbitrarily  re- 
fuse to  sign  a  full  and  fair  bill  of  exceptions.' 

Seasonableness  of  Application. — In  order  to  compel  the  judge  to  act, 
the  application  for  a  writ  of  mandamus  must  be  seasonably 
made."* 

Compliance  with  Rules. — Nor  will  a  judge  be  compelled  by  man- 
damus to  sign  a  bill  of  exceptions  not  prepared  according  to  the 
rules  of  practice.* 


k 


Iowa. — Jamison  v.  Reed,  2  Greene 
(Iowa)  391. 

Kansas. — Shepard  v.  Peyton,  12 
Kan.  616;  State  v.  Sheldon,  2  Kan. 
322. 

Michigan. — People  v.  Judge,  23 
Mich.  536. 

New  York. — People  v.  Justices,  20 
Wend.  (N.  Y.)663. 

Ohio. — State  v.  Todd,  4  Ohio  351; 
Creager  v.  Meeker,  22  Ohio  St.  207. 

Wisconsin. — State  v.  Noggle,  13  Wis. 
380. 

United  States. — Ex  p.  Bradstreet,  4 
Pet.  (U.  S.)  102. 

1.  Shepard  v.  Peyton,  12  Kan.  616. 

So  where,  on  application  for  man- 
damus, affidavits  were  filed  to  show 
that  certain  facts  were  proved  to  the 
court  below  which  were  not  certified 
in  the  bill  of  exceptions,  and  to  these 
counter-affidavits  were  filed — held, 
that,  the  matter  resting  in  the  discre- 
tion of  the  trial  court,  a  mandamus 
will  not  issue.  Jamison  v.  Reed,  2 
Greene  (Iowa)  394. 

2.  Alabama. — Ex  p.  Mayfield,  63 
Ala.  205;  Garlington  v.  Jones,  37  Ala. 
240;  Strawbridge  v.  State,  48  Ala.  308; 
Tuskaloosa  County  v.  Logan,  50  Ala. 
503;  Small  V.  McCalley,  51  Ala.  527; 
Chapman  v.  Holding,  54  Ala.  61. 

Illinois. — People  v.  Anthony,  129 
111.  223;  People  V.  Pearson,  3  111.  189; 
Hawes  r/.  People,  129  111.  123;  People 
V.  Jameson,  40  111.  93. 

Indiana. — Cluck  v.  State,  40  Ind. 
263. 

Louisiana. — State  v.   Judge,   45  La. 


Ann.  1218;  State  v.  Riculfi,  35  La. 
Ann.  770. 

Ohio. — State  v.  Hawes,  43  Ohio  St. 
25- 

United  States. — Ex  p.  Bradstreet,  4 
Pet.  (U.  S.)  102. 

The  writ  will  not  be  granted  unless 
a  clear  abuse  of  discretion  is  shown. 
Alexander  v.  State,  14  Lea  (Tenn. )  91, 
citing  Galloway  v.  Fleing,  2  Leg.  Rep. 
(Tenn.)  62.  Nor  where  the  trial  judge 
declares  in  his  return  that  he  is  in 
doubt  as  to  the  accuracy  of  the  bill. 
Page   V.  Clopton,  30  Gratt  (Va.)  427. 

3.  Jones  v.  Johnson,  61  Ind.  263. 

Nor  can  he  refuse  to  embody  mate- 
rial amendments;  and  where  they  are 
clearly  shown  to  be  essential  and 
truthful,  a  mandamus  will  issue  in  a 
proper  case  to  compel  their  incorpo- 
ration.     People   V.    Judge,    24   Mich. 

513- 

The  truth  of  a  statement  must  be 
shown  and  its  materiality  to  the  cor- 
rectness of  the  bill.  Ex  p.  Huckabee, 
71  Ala.  428. 

4.  Sprague  v.  Fawcett,  53  Cal. 
408. 

Michigan. — People  v.  Judge,  31 
Mich.  72. 

5.  Georgia. — McDonough  v.  Sweat, 
92  Ga.  577- 

Indiana. — State  v.  Dyer,  99  Ind. 
426. 

Missouri. — State  v.  Sweeney,  54  Mo. 
App.  580;  State  V.  Mosley,  116  Mo. 
545;  State  V.  Scott,  109  Mo.  226;  State 
V.  Broderick,  70  Mo.  622;  State  v.  Hill, 
98  Mo.  570;  Boardman  v.  Vaughan,  44 
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Other  Instances  of  cases  in  which  a  trial  judge  will  not  be  com- 
pelled by  mandamus  to  sign  a  bill  of  exceptions  are  given  in  the 
notes.* 

d.  Requisites  of  Petition — (i)  Generally. — The  petition 
should  purport  to  be  made  in  behalf  of  a  party  in  interest, 
should  set  out  the  title  of  the  court  or  cause,  and  should  show 
from  what  court  the  writ  is  sought.* 

(2)  What  sJioiild  be  Set  out. — It  should  set  out  substantially 
the  bill  of  exceptions  tendered.'  It  should  be  verified  by  the 
attorney  as  to  the  truth  of  the  bill  tendered,  and  as  to  other  facts 
by  either  the  party  or  his  attorney.* 

Davis  V.  Burns,  i  Mo. 


Mo.  App.  549;  State  v.  Mansfield,  106 
Mo.  110;  McHoney  v.  German  Ins. 
Co.,  44  Mo.  App.  426;  State  v.  Apper- 
son,  115  Mo.  470;  State  v.  Berry,  103 
Mo.  367;  State  v.  Ryan,  120  Mo. 
88;  State  v.  Harben,  105  Mo.  603; 
State  V.  Seaton,  106  Mo.  208;  Walker 
V.  Circuit  Judge,  31  Mo.  App.  123. 

New  York. — Midberry  v.  Collins,  9 
Johns.  (N.  Y.)  345;  Sikes  v.  Ransom,  6 
Johns.  (N.  Y.)  279. 

As  where  a  term  has  elapsed  after 
the  filing  of  the  bill,  and  the  except- 
ant in  the  meantime  has  filed  as- 
signments of  error  to  the  bill  as  set- 
tled.    People  V.  Judge,  31  Mich.  72. 

Where  no  Appeal  Taken. — Where  the 
time  for  taking  an  appeal  has  expired, 
and  no  appeal  has  been  taken  in  a 
case,  mandamus  will  not  issue  to 
compel  settlement  of  a  bill  of  excep- 
tions therein.  Flagg  v.  Puterbaugh, 
98  Cal.  134. 

Laches — Second  Bill  of  Exceptions. — 
But  the  court  will  be  very  slow  to  grant 
a  mandamus  to  compel  the  signature 
of  a  second  bill  of  exceptions  in  the 
same  case  on  the  same  points.  Will- 
iams V.  Clarke,  70  Ga.  405. 

Where  the  exceptant  is  guilty  of 
negligence  the  mandamus  will  not 
issue.  Williams  v.  Clarke,  70  Ga.  405; 
Cox  V.  Hillyer,  65  Ga.  57.  As  where 
the  oral  evidence  has  not  been  duly 
incorporated  therein.  Walker  v.  Cir- 
cuit Judge,  31  Mo.  123;  Tipton  v. 
Renner,  105  Mo.  5. 

A  judge  will  not  be  compelled  to 
sign  a  bill  where  the  exceptant  fails 
to  comply  with  all  the  rules  of  court, 
made  in  the  exercise  of  a  reasonable 
discretion  in  the  imposition  of  condi- 
tions for  extension  of  time.  People 
V.  Blades,  104  111.  591. 

1.  Matters  not  Arising  on  Trial. — The 
trial  judge  cannot  be  compelled  to 
sign  a  bill  of  exceptions  on  any  matter 
not  arising  on  the  trial  and  excepted 


to  at  the  time. 
264. 

Exceptions  not  Taken. — So  where  it 
cannot  be  determined,  from  notes, 
memoranda,  or  other  sources  of  infor- 
mation, that  the  exceptions  were  in 
fact  taken,  a  writ  of  mandamus  will  oe 
denied.    People  «'.  Anthony, 129  111. 223. 

Truth  of  Matter. — And  where  the 
trial  judge  certifies  that  he  has  no 
evidence  of  the  truth  of  the  matter 
contained  in  the  bill,  the  rule  will  be 
discharged.  Platen  v.  Adams,  72  Ga. 
199. 

Illegible  Bill. — A  mandamus  abso- 
lute will  not  issue  to  compel  a  trial 
judge  to  certify  an  illegible,  disor- 
derly, erased,  or  interlined  bill  of 
exceptions.  Cottle  v.  Harrold,  etc., 
Co.,  72  Ga.  831;  M'Call  v.  Walter,  71 
Ga.  287;  Wing  v.  Tompkins,  60  Ga. 
447;  Clayton  v.  May,  68  Ga.  27. 

By  ex-Judge. — In  states  where  a 
judge  whose  term  of  oflicehas  expired 
is  held  incompetent  to  sign  the  bill,  a 
mandamus  of  court  will  not  issue  to 
compel  him.  People  v.  Altgeld,  43  111. 
App.  462;  De  Haas  v.  Circuit  Judge, 
46  Mich.  12. 

2.  Landers  v.  Lawler,  84  Cal.  547. 
An  omission,  in  the  statement  of  the 

petition  that  the  respondent  is  judge 
of  the  court  from  which  the  appeal  is 
taken,  does  not  render  it  defective,  as 
wherethepetitionsetsup  the  trial, etc., 
in  the  court  in  which  the  respondent 
is  judge,  the  appellate  court  will  take 
judicial  notice  as  to  who  the  judge 
is.     Williard  v.  Dillard,  86  Cal.  154. 

Escaped  Prisoner. — An  application  for 
a  mandamus  to  compel  a  trial  judge 
to  seal  a  bill  of  exceptions  on  behalf 
of  an  escaped  prisoner  will  be  denied. 
The  appellate  court  will  not  encourage 
escapes  by  aiding  such  appeal.  People 
V.  Genet, '59  N.  Y.  80. 

3.  Engel  v.  Speer,  36  Ga.  259. 

4.  Engel  v.  Speer,  36  Ga.  258. 
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e.  Return  to  Alternative  Writ. — The  return  of  the  trial 
justice  to  a  writ  of  alternative  mandamus  is  a  pleading,  and  the 
rules  of  construction  applicable  to  pleading  in  civil  actions 
apply.* 

Definite  Answer  Required. — He  must  set  forth  in  detail  and  with 
positive  allegations  the  nature  of  his  defense,*  and  either  deny 
the  material  allegations  of  the  petition,^  or  clearly  state  facts 
sufificient  to  defeat  the  exceptant's  claim  to  have  the  bill  offered 
authenticated.* 

Failure  to  Deny. — Where  he  fails  to  deny  the  material  allegations 
of  the  exceptant's  petition,  they  will  be  deemed  true  and  a  per- 
emptory writ  will  issue.* 

Insufficient  Return. — Where  he  fails  to  show  a  reasonable  excuse 
for  his  refusal  to  sign,  or  affirmatively  shows  that  only  a  minis- 
terial act  is  required  of  him,  a  peremptory  writ  will  be  granted 
requiring  its  authentication.® 

3.  Petition  to  Establish  Exceptions — a.  Generally. — In  some 
states  it  is  provided  by  statute  that  where  exceptions  taken  on 
the  trial  are  disallowed  by  the  trial  judge,  the  truth  of  the  excep- 
tions so  presented  may  be  established  by  an  appropriate  proceed- 
ing before  the  appellate  court.'' 


1.  State  V.  Hawes,  43  Ohio  St.  17. 

2.  State  V.  Hawes,  43  Ohio  St.  28, 
citing  Reg.  V.  Southampton,  i  B.  &  S. 
5,  loi  E.  C.  L.  4. 

3.  State  V.  Hawes,  43  Ohio  St.  17. 

4.  State  V.  Hawes,  43  Ohio  St.  29. 

Immaterial  Answers. — It  is  an  imma- 
terial answer,  to  a  mandamus  to  com- 
pel the  filing  of  a  bill  allowed  by 
the  court,  that  there  is  no  bill,  but  only 
a  paper  purporting  to  be  and  errone- 
ously recorded  as  such,  and  praying 
inspection  of  the  record.  State  v. 
Flinn,  10  West.  L.  (Ohio)  263;  or 
that  it  was  signed  in  blank  without 
inspection,  under  an  agreement  with 
counsel  afterwards  to  amend,  and 
that  the  facts  stated  therein  were  not 
true.  State  v.  Flinn,  10  West  L. 
(Ohio)  263. 

5.  Gorgas  v.  Blackburn,  14  Ohio 
252;  State  V.  Hawes,  43  Ohio  St.  29; 
Com.  V.  Allegheny  County,  37  Pa.  St. 
277;  Springer  v.  Peterson,  i  Blackf. 
(Ind.)  188;  People  v.  Pearson,  3  111. 
189. 

Causes  of  Objection. — Where  the  judge 
believes  that  the  bill  of  exceptions  is 
objectionable,  or  contains  matter  not 
excepted  to,  or  that  the  same  is  un- 
truly or  incorrec'ly  stated  in  the  bill, 
he  should  return  the  causes  of  his  ob- 
jections. People  V.  Pearson,  3  111. 
203. 


Suggestion  of  Amendments. — It  is  the 

duty  of  the  trial  judge  to  suggest 
amendments  when  the  bill  as  pre- 
sented is  incorrect.  A  return  that 
the  bill  is  untrue,  but  which  does  not 
affirmatively  show  that  he  suggested 
amendments  or  alterations  therein 
when  tendered  to  him,  is  insufficient; 
and  a  writ  will  issue  requiring  him  to 
proceed  and  settle  the  bill,  and  when 
settled,  to  sign  it.  Page  v.  Clapton, 
30  Gratt.  (Va.)  432. 

Insufficient  Return. — So  a  return  to 
an  alternative  writ  is  insufficient 
which  merely  alleges  that  a  relator 
had  no  authority  to  compel  the  re- 
spondent to  sign  the  bill,  since  he 
himself  must  be  judge  of  the  correct- 
ness of  the  exceptions,  if  it  fails  to 
show  that  the  bill  as  presented  did 
not  truly  state  the  facts,  or  that  the 
exception  was  not  taken  in  the  proper 
time  and  manner.  Etheridge  v.  Hall, 
7  Port.  (Ala.)  47. 

6.  State  V.  Pugh,  7  Ohio  Cir.  Ct. 
Rep.  159;  State  v.  Hawes,  43  Ohio  St. 
16. 

Must  Show  Action. — The  trial  judge 
in  his  return  must  show  that  he  has 
exercised  his  discretion.  People  v. 
Pearson,  3  III.  189,  4  111.  270. 

7.  Massachusetts. — Mass.  Gen.  Stat., 
c.  115,  §  II,  provides  that  where  excep- 
tions taken  on  the  trial  are  disallowed 
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b.  Scope  of  Remedy. — This  remedy,  by  petition  to  the  appel- 


by  the  trial  judge,  "the  truth  of  the 
exceptions  presented  may  be  estab- 
lished before  the  supreme  judicial 
court  upon  petition  setting  forth  the 
grievance,  and  thereupon,  the  truth 
thereof  being  established,  the  excep- 
tions shall  be  heard  and  the  same 
proceedings  had  as  if  they  had  been 
duly  signed  and  brought  up  to  said 
court  with  the  petition." 

California.  —  Code  Cal.  Civ.  Pro., 
§652,  providing  that  "if  a  judge  in 
any  case  refuses  to  allow  an  exception 
in  accordance  with  the  facts,  the  party 
desiring  the  bill  settled  may  apply  by 
petition  to  the  Supreme  Court,  to  prove 
the  same,"  applies  only  in  cases  where, 
upon  the  settlement  of  a  bill  of  excep- 
tions or  statement  of  facts,  the 
judge  refuses  to  allow  an  exception; 
but  where  the  judge  merely  refuses  to 
settle  a  bill  as  presented,  a  mandamus 
is  the  proper  remedy.  Tibbets  v. 
Riverside  Banking  Co.,  97  Cal.  258; 
Sais  V.  Sais,  49  Cal.  263. 

Section  652  has  no  application 
where  the  judge  has  refused  an  ex- 
ception which  he  has  no  power  to 
allow.  Vance  v.  Superior  Ct.,  87  Cal. 
390. 

Where  no  exception  has  been  dis- 
allowed, no  petition  will  lie  merely  to 
determine  whether  a  judge  has  in- 
serted or  refused  to  insert  a  correct 
statement  of  the  proceedings  in  the 
action.  Vance  v.  Superior  Ct.,  87  Cal. 
390. 

Section  652  does  not  apply  to  cases 
where  a  trial  judge  has  refused  to 
settle  a  statement  or  bill  of  exceptions. 
Landers  v.  Landers,  82  Cal.  480. 

Alabama. — Under  Code  Ala.,  §2762, 
providing  that  "if  the  judge  try- 
ing a  cause  shall  fail  or  refuse  to 
sign  a  bill  of  exceptions,  the  point 
or  decision  and  the  facts  being  truly 
stated,  the  Supreme  Court  must  re- 
ceive such  evidence  of  the  facts  as 
may  be  deemed  satisfactory,  and  pro- 
ceed to  hear  the  cause  as  if  the  bill 
had  been  signed  by  the  court,"  the 
proper  practice  is  for  the  exceptant  to 
establish  a  bill  of  exceptions  in  the 
Supreme  Court  on  such  evidence  as 
would  be  satisfactory  thereto,  and  not 
by  appeal  from  a  refusal  to  sign. 
Turner  v.  White,  97  Ala.  545. 

Establishment  by  Statute. — In  Ala- 
bama the  proper  practice  for  the 
establishment  of  a  bill  of  exceptions 


under  Code  1876,  §  3111,  is  for  the 
appellant  to  prepare  a  correct  bill 
of  exceptions  with  points  to  be  re- 
viewed and  statement  of  facts,  and 
tender  it  within  the  proper  time 
to  the  presiding  judge  for  his  signa- 
ture, requesting  him  to  sign  or  refuse 
to  sign  it  as  prepared.  If  he  fails  or 
refuses,  an  application  should  be  then 
made  to  the  Supreme  Court  to  estab- 
lish the  bill  of  exceptions  upon  such 
evidence  as  may  be  deemed  satis- 
factory. Posey  V.  Beale,  69  Ala.  32; 
Garlington  v.  Jones,  37  Ala.  240; 
Strawbridge  v.  State,  48  Ala.  308; 
Hale  V.  Goodbar,  etc.,  Co.,  81  Ala. 
108;  Blake  v.  Harlan,  75  Ala.  205. 

Entry  of  Judgment  on  Bisallowance. — 
Where  exceptions  to  the  original  ac- 
tion have  been  disallowed  and  ad- 
judged frivolous  by  the  judge  before 
whom  the  trial  was  had,  judgment 
may  be  entered  under  a  general  order, 
subject  to  be  vacated  if  the  supreme 
judicial  court  should  on  petition  estab- 
lish the  truth  of  the  exceptions  and 
sustain  them.  Holbrook  v.  Haney, 
124  Mass.  356. 

What  Exceptions  may  be  Proved. — The 
exceptions  sought  to  be  proved  must 
have  been  saved  on  the  trial,  and 
seasonably.  Joannes  v.  Underwood, 
6  Allen  (Mass.)  240. 

Who  cannot  Petition. — A  party,  the 
draft  of  whose  bill  of  exceptions  has 
been  allowed  as  presented,  cannot 
maintain  a  petition  to  the  supreme 
judicial  court  to  establish  the  truth  of 
the  allegations  contained  in  his  draft 
of  the  exceptions.  Brown  v.  Hale, 
127  Mass.  158. 

Decision  by  Becord. — Whether  the 
judge  errs  in  disallowance  of  the  ex- 
ceptions is  a  matter  of  record,  and 
cannot  be  decided  on  oral  evidence. 
Tufts  V.  Newton,  119  Mass.  476; 
Brown  v.  Bull,  3  Mass.  211;  Fleming 
V.  Clark,  12  Allen  (Mass.)  igi. 

Argument  a  Waiver. — The  argument 
of  the  exceptions  as  allowed  is  a 
waiver  of  the  petition  to  establish  the 
truth  of  different  exceptions.  Moore 
V.  Quirk,  105  Mass.  49. 

Certiorari.— The  appellate  court  will 
not  establish  a  bill  of  exceptions  nor 
award  a  certiorari  to  bring  it  into  the 
record,  where  the  bill  is  defective  from 
the  existence  of  blanks  in  material 
parts  thereof,  and  the  papers  to  con- 
stitute a  part  of  it  are  not  properly 
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late  court,  is  limited  to  exceptions  taken  on  the  trial  and  season- 
ably presented  in  writing  to  the  trial  judge.* 

c.  Requisites  of  Petition. — The  petition  is  a  pleading  and 
should  be  concise,  but  the  averment  of  superfluous  allegations 
does  not  require  its  dismissal.* 

Eules  of  Court. — The  exceptants  must  comply  strictly  with  the  rules 
of  court  in  preparing  and  filing  the  petition.^ 

Form— Filing. — The  petition  should  be  verified  by  affidavits  alleg- 
ing the  truth  of  the  exceptions  and  of  the  allegations  of  the  peti- 
tion,* and  should  be  filed  within  the  time  required  by  rule  of 
court.* 


identified.  Pearce  v.  Clements,  73 
Ala.  257;  Tuskaloosa  County  v.  Lo- 
gan, 50  Ala.  503;  Strawbridge  v.  State, 
48  Ala.  308;  Garlington  v.  Jones,  37 
Ala.  240;  Looneyz/.  Bush,  Minor  (Ala.) 

413- 

1.  Sawyer  v.  Yale  Ironworks,  116 
Mass.  424;  Joannes  v.  Underwood,  6 
Allen  (Mass.)  241;  Lee  v.  Gibbs,  10 
Allen  (Mass.)  248;  Bottum  v.  Fogle, 
105  Mass.  42;  Arvilla  v.  Spalding,  121 
Mass.  505. 

2.  Lyons  z/. Cambridge, 131  Mass. 571. 
As  where  the  bill,  after  alleging  the 

truth  of  the  exceptions  and  that  they 
should  be  allowed,  said,  "  or  if  errone- 
ous in  any  respect,  or  incomplete,  a 
hearing  should  have  been  had  upon 
the  same  " — held,  that  the  last  aver- 
ment was  superfluous,  but  not  fatal. 
Lyons  v.  Cambridge,  131  Mass.  571. 

3.  Tufts  V.  Newton,  117  Mass.  68; 
Phillips  V.  Hoyle,  4  Gray  (Mass.)  568; 
Priest  V.  Groton,  103  Mass.  530. 

4.  Tufts  V.  Newton,  117  Mass.  68; 
Priest  V.  Groton,  103  Mass.  530. 

Positive  Allegation  Required. — An  affi- 
davit that  the  statements  in  the  peti- 
tion are  true,  to  the  best  of  the  knowl- 
edge, information,  and  belief  of  the 
affiant,  is  insufficient.  A  positive  alle- 
gation of  their  truth  is  required. 
Hadley  v.  Watson,  143  Mass.  27. 

Affidavit  not  Evidence. — The  affida- 
vits so  required  are  not  evidence  of 
the  truth  of  the  exceptions.  Com.  v. 
Marshall,  15  Gray  (Mass.)  202. 

Waiver  of  Identification. — An  afl!idavit 
that  the  petition  to  establish  excep- 
tions is  not  properly  verified, in  accord- 
ance with  the  rule  of  court,  is  waived 
if  not  made  before  the  commissioner's 
report  is  filed.  Kaiser  v.  Alexander, 
144  Mass.  71. 

Not  Curable  by  Oral  Evidence.— The 
failure  of  the  affidavit  to  allege  the 
truth  of  the  allegations  of  the  petition 


cannot  be  cured  by  oral  evidence  that 
the  person  signing  the  petition  made 
the  requisite  oath  and  that  the  certifi- 
cate of  the  magistrate  is  incorrect,  or 
by  a  new  affidavit  in  proper  form 
made  after  the  expiration  of  the  twenty- 
days.     Tufts  V.  Newton,  117  Mass.  68. 

Annexation  of  Disallowed  Bill. — The 
disallowed  bill  of  exceptions  should 
be  annexed  to  the  petition  and  should 
allege  the  truth  of  the  exceptions,  and 
that  they  were  properly  taken,  filed, 
and  acted  on  by  the  presiding  judge. 
Whitford  v.  Knowlton,  6  Allen  (Mass.) 
557- 

California.  —  The  averment  of  the 
petition  should  set  forth  the  state- 
ments of  the  bill  alleged  to  be  con- 
trary to  the  facts,  and  a  statement 
of  the  facts.  The  points  of  the  ex- 
ceptions should  likewise  be  stated. 
The  court  can  then,  by  comparing  the 
bill  of  exceptions  as  settled  or  pro- 
posed to  be  settled  by  the  judge,  with 
the  facts  as  stated,  determine  whether 
or  not  its  statements  are  contrary  to 
the  facts.  In  re  Biddel's  Estate,  75 
Cal.  229. 

5.  Tufts  V.  Newton  117  Mass.  68; 
Priest  V.  Groton,  103  Mass.  530;  Brown 
V.  Oilman,  115  Mass.  56;  Phillips  v. 
Soule,  6  Allen  (Mass.)  150. 

In  Massachusetts  the  petition  to 
establish  the  truth  of  exceptions  must 
be  entered  on  the  docket  of  the  su- 
preme judicial  court  within  a  "rea- 
sonable time  "  after  they  are  taken, 
and  at  the  same  term  at  which  they 
would  by  law  be  entered  if  duly 
signed  and  allowed.  Priest  v.  Groton, 
103  Mass.  530. 

After  Time  for  Entry  of  Bill.— The 
petition  for  establishing  exceptions 
cannot  be  filed  after  expiration  of  the 
time  for  entering  the  bill  of  excep- 
tions. Elwell  V.  Dizer,  i  Allen  (Mass.) 
484.- 
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d.  Notice  Required, — Notice  of  the  application  must  be 
given  the  adverse  party  within  the  time  required  by  the  rules.* 

Service. — And  a  copy  of  the  petition  sought  to  be  established 
should  be  seasonably  served.* 

e.  Within  Jurisdiction  of  Full  Bench  only. — In  Massa- 
chusetts a  petition  to  prove  exceptions  is  within  the  jurisdiction 
of  the  full  Supreme  Judicial  Court  only.*  The  court  may  appoint 
a  commissioner  to  consider  the  petition  and  report  findings.* 
But  the  exceptant  has  a  legal  right  to  the  revision  of  his  findings 
by  the  full  court.* 

/.  Substantial  Proof  only  Requisite. — The  exceptions  so 
alleged  and  tendered  must  be  proved  substantially,  literal  accu- 
racy not  being  required.* 


1.  Phillips  w.  Hoyle,  4  Gray  (Mass.) 
568;  Whitford  v.  Knowlton,  6  Allen 
(Mass.)  557;  Perkins  v.  Harper,  2 
Stew.  (Ala.)  478;  Tombeckbee  Bank 
V.   Malone,  i  Stew.  (Ala.)  269. 

2.  Phillips  V.  Hoyle,  4  Gray  (Mass.) 
568. 

To  Trial  Judge. — In  California  it  is 
held  that  notice  of  the  application 
should  be  given  to  the  trial  judge.  In 
re  Hawes,  68  Cal.  413. 

Defective  Notice  and  Service. — In  Phil- 
lips V.  Hoyle,  4  Gray  (Mass.)  568, 
giving  the  adverse  party  only  eight 
instead  of  ten  days'  notice  of  the  appli- 
cation, or  failing  to  serve  and  file  a 
petition,  was  held  fatal,  although  a 
copy  of  the  exceptions  sought  to  be 
proved,  and  an  affidavit  of  their  truth 
and  of  the  party's  intention  to  estab- 
lish them  before  the  Supreme  Court, 
were  duly  served  and  filed. 

Criminal  Cases.  —  The  thirty-second 
rule  of  the  Supreme  Judicial  Court  of 
Massachusetts,  requiring  notice  of  a 
petition  to  establish  exceptions,  ap- 
plies to  criminal  as  well  as  to  civil 
actions.  Com.  v.  Wilson,  99  Mass. 
427. 

3.  Kaiser  v.  Alexander,  144  Mass. 
75;  Ela  V.  Cockshott,  119  Mass.  416; 
Priest  V.  Groton,  103  Mass.  530;  Cullen 
V.  Sears,  112  Mass.  299. 

4.  Kaiser  v.  Alexander,  144  Mass. 
75;  Sawyer  v.  Yale  Iron  Works,  116 
Mass.  424. 

So  in  Sawyer  v.  Yale  Iron  Works, 
116  Mass.  424,  it  was  said:  "  If  no  ob- 
jection is  made  to  the  form,  the  time 
of  filing,  or  the  service  of  the  petition, 
the  practice  is  to  refer  it  to  a  commis- 
sioner, to  hear  the  parties  and  report 
to  the  court  the  facts  bearing  upon 
the  question  whether  the  truth  of  the 
exceptions    is    established;    but   that 


question  is  a  matter  of  law  to  be 
decided  by  the  court  upon  the  facts 
reported." 

Diligence  Required. — The  exceptions 
should  show  reasonable  diligence  in 
applying  to  the  commissioner  for  a 
hearing,  or  the  petition  may  be  dis- 
missed. Freeman  v.  Griggs,  n6  Mass. 
302. 

Motion  to  Dismiss. — A  motion  to  dis- 
miss the  petition  to  establish  excep- 
tions must  be  made  seasonably,  or  it  is 
waived.  It  comes  too  late,  therefore, 
after  a  commissioner  has  been  ap- 
pointed to  take  the  evidence  thereon. 
Aldrich  v.  Brown,  103  Mass.  527. 

6.  Kaiser  v.  Alexander,  144  Mass. 
75;  Sawyer  v.  Yale  Iron  Works,  116- 
Mass.  424;  Ela  z*.  Cockshott,  irg  Mass. 
416;  Cullen  V.  Sears.  112  Mass.  299. 

Kecommission  of  Report. ^The  court 
may,  at  its  discretion,  recommit  the 
report  to  the  commissioner,  with  in- 
structions to  report  the  evidence.  Kai- 
ser V.  Alexander,  144  Mass.  71. 

Waiver. — The  party  does  not  waive 
his  right  to  move  for  such  recommittal 
by  failing  to  request  the  commissioner 
to  report  the  evidence  on  the  hearing 
to  prove  exceptions.  Kaiser  v.  Alex- 
ander. 144  Mass.  71. 

6.  Sawyer  v.  Yale  Iron  Works,  116 
Mass.  424;  Cullen  v.  Sears,  112  Mass. 
299;  Crow  V.  Stowe,  113  Mass.  153; 
Markey  v.  Mutual  Ben.  L.  Ins.  Co., 
118  Mass.  178. 

In  Sawyer  v.  Yale  Iron  Works,  116 
Mass.  424,  it  was  said  :  "  If  the  excep- 
tion alleged  does  not  state  the  ruling 
excepted  to,  and  the  evidence  to  which 
it  is  applied,  with  substantial  accuracy, 
so  as  to  present  the  same  questions, 
and  in  the  same  aspects,  to  this  court 
as  to  the  court  below,  the  petitioner  is 
not  entitled  to  be  heard  in  this  court 
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4.  Signature  by  Bystanders — a.  Generally. — In  other  states  it 
is  provided  that  where  a  trial  judge  refuses  to  sign  the  bill  pre- 
sented, the  exceptant  may  have  it  authenticated  by  bystanders.* 

b.  Where  Competent. — In  order  to  make  this  remedy  avail- 


upon  the  exceptions, either  in  the  form 
in  which  they  are  presented  in  the 
court  below,  or  in  the  form  in  which  it 
is  made  to  appear  they  should  have 
been  presented." 

Certificate  of  Disallowance. — The  cer- 
tificate of  disallowance  made  by  the 
trial  judge  is  pri?na- facie ,  but  not  con- 
clusive, evidence  of  the  truth.  Sawyer 
7j.  Yale  Iron  Works,  ii6  Mass.  424; 
Bottum  V.  Fogle,  105  Mass.  42. 

Immaterial  Variation. — Mere  verbal 
errors  or  immaterial  differences  in  the 
form  of  statements  will  not  defeat  the 
right  of  a  party  to  prove  his  exceptions. 
Sawyer  v.  Yale  Iron  Works,  ri6  Mass. 
424;   Bates  V.  Santom,  116  Mass.  120. 

When  Truth  Deemed  Established. — 
Where  the  report  of  a  commissioner, 
to  whom  a  petition  to  establish  the 
truth  of  exceptions  has  been  referred, 
states  that  the  bill  of  exceptions  ten- 
dered would  be  conformable  to  the 
truth  with  certain  words  stricken  out 
and  certain  other  words  added,  and 
the  changes  suggested  are  immaterial, 
the  truth  of  the  exceptions  will  be 
taken  as  established.  Farnsworth  v. 
Lowery,  134  Mass.  512. 

Waiver  of  Some  Exceptions. — Where  a 
party  alleges  several  exceptions  on 
different  points,  some  of  which  he  does 
not  prove,  he  may  waive  those  and 
argue  the  exceptions  which  are  proved. 
CuUen  V.  Sears,  112  Mass.  307;  Com. 
V.  Marshall,  15  Gray  (Mass.)  202. 

Disallowance  Deemed  Correct. — Where 
the  report  showed  that  material  evi- 
dence introduced  at  the  trial  upon  one 
of  the  questions  presented  by  the  ex- 
ceptions was  not  stated  in  the  bill  of 
exceptions  presented — held,  that  the 
bill  of  exceptions,  so  far  as  related  to 
this  question,  was  rightly  disallowed. 
Glidden  v.  Child,  122  Mass.  433. 

1.  In  Uissourl,  where  the  judge  re- 
fuses to  sign  a  bill  of  exceptions  as 
untrue,  the  bill  may  be  signed  by  three 
bystanders  and  again  presented  to 
the  judge  for  permission  to  file.  Where 
he  refuses  he  should  certify  that  it  is 
untrue,  and  the  issue  as  to  whether  the 
bill  be  true  or  untrue  will  be  tried  by 
the  appellate  court  on  affidavits,  as 
provided  by  the  statute.  Mo.  Rev. 
Stat.,  §§  36,  37,  38,  40,  41,  42, 43.    State 


V.  Field,  37  Mo.  App.  83;  State  v.  Hro- 
nek,  95  Mo.  79. 

Mississippi. — Section  646  of  Missis- 
sippi Code  1871  provides  that  where  a 
judge  refuses  to  sign  the  bill  of  excep- 
tions to  any  opinion,  decision,  or  charge 
given  or  made  on  the  trial  of  any  cause 
or  motion  in  such  court,  when  such  bill 
of  exceptions  is  tendered  to  such  judge 
in  writing  it  shall  be  lawful  for  any 
two  attorneys  at  law  who  may  have 
been  present  at  the  time  of  giving  or 
making  such  opinion,  decision,  or 
charge,  and  of  the  refusal  of  such 
judge  to  sign  such  bill  of  exceptions, 
as  aforesaid,  to  sign  the  same,  which 
bill  of  exceptions  so  signed  shall  have 
the  same  force  and  effect  as  if  the 
same  had  been  signed  by  such  judge. 

Constitntional. — As  it  is  competent 
for  the  legislature  to  abolish  bills  of 
exceptions  altogether  and  substitute 
other  modes  for  bringing  up  matters 
in  part,  so  it  may  constitutionally  pro- 
vide for  their  authentication  or  certi- 
fication by  bystanders  or  counsel. 
Van  Buren  v.  State,  24  Miss.  515; 
Vicksburg,  etc.,  R.  Co.  v.  Ragsdale, 
51  Miss.  451. 

Statutory  Compliance. — A  bill  so  au- 
thenticated must  have  not  only  the 
signatures  of  the  bystanders,  but  must 
comply  with  all  the  statutory  requi- 
sites for  such  a  bill.  Knight  v.  State, 
7  Tex.  App.  206. 

Time.  —  Unless  statutes  otherwise 
provide,  a  bill  cannot  be  authenticated 
by  bystanders  after  the  time  for  the 
trial  judge  to  settle  and  sign  has  ex- 
pired. In  St.  John  v.  Wallace,  25  Iowa 
21,  it  was  held  that  a  bill  could  not  be 
settled  by  bystanders  after  the  termi- 
nation of  the  term.  But  where  so 
settled,  and  no  objection  made  until 
judgment  is  rendered  on  appeal,  the 
appellee  has  no  remedy.  Bellows  v. 
Tod,  52  Iowa  359.  Attorneys  of  the 
party  cannot  sign  as  such  bystanders. 
Simon  v.  Weigel,  10  Iowa  505. 

Affidavit  of  Trial  Judge. — In  Iowa  it 
was  held  that  where  a  judge  signed  an 
incorrect  bill  of  exceptions  his  affidavit 
might  be  used  to  surtain  a  correct  bill 
signed  by  two  bystanders  on  the  trial, 
as  provided  by  statute.  Woodworth 
V.  Byerly,  43  Iowa  108. 


3  Encyc.  PI.  &  Pr.— 32. 
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able  the  record  must  show  that  the  bill  of  exceptions  was  first  pre- 
sented to  the  trial  judge  and  rejected  by  him.* 

c.  What  Certificate  must  Show.— The  certificate  of  the 
bystanders  must  show  that  they  were  in  fact  bystanders,*  pres- 
ent in  court  when  the  facts  in  dispute  occurred,^  cognizant  of 
the  facts,'*  and  that  they  were  not  participants  in  the  cause,*  or 
interested  therein.® 

5.  Eemedy  where  the  Bill  is  Irregular — a.  Generally — Motion  to 
strike  out. — The  settlement  and  signature  of  the  bill  is  a  determina- 
tion by  the  trial  judge  that  the  proceedings  preliminary  thereto 
were  regular,''  and  the  determination  is  reviewable  only  on  motion 
to  strike  out,  not  on  appeal  from  the  decision  in  which  the  ap- 
peal is  taken.® 


1.  Fordyce  v.  Jackson,  56  Ark.  594; 
Houston  V.  Jones,  4  Tex.  172. 

Where  it  is  sought  to  establish  a 
bill  of  exceptions  by  affidavits  of  by- 
standers, as  provided  for  by  statute, 
the  record  must  disclose  that  the  ex- 
ceptions in  question  were  presented 
to  the  trial  judge  and  rejected  by 
him,  otherwise  the  affidavits  cannot  be 
filed  and  become  part  of  the  record  in 
lieu  of  the  bill.  Fordyce  v.  Jackson, 
56  Ark.  594. 

Befosal  to  File. — Where  the  trial 
judge  refuses  to  sign  a  bill,  but  permits 
one  signed  by  bystanders  to  be  filed, 
the  record  entry  should  show  that  fact. 
Where  he  refuses  permission  to  file,  his 
reasons  therefor  should  be  stated,  and 
the  original  bill  with  copies  of  affi- 
davits filed  in  its  support  should  be 
sent  up.  The  bill  in  such  case  does 
not  become  part  of  the  record.  Down- 
ing w.  Schacklett,  49  Mo.  86;  Bowen  v. 
Lazalere,  44  Mo.  383.  Otherwise  the 
bystanders  are  incompetent  to  act. 
Edgar  2/.  Caldwell,  Morr.  (Iowa)  434. 

The  refusal  of  the  judge  to  sign  may 
be  proved  by  bystanders.  Craig  v. 
Andrews,  7  Iowa  17. 

Texas. — And  in  Texas  the  judge  must 
attach  his  certificate  showing  the 
cause  of  his  refusal.  Houston  v. 
Jones,  4  Tex.  172. 

2.  Houston  V.  Jones,  4  Tex.  172; 
Heidenheimer  v.  Thomas,  63  Tex.  291. 

3.  Houston  V.  Jones,  4  Tex.  172; 
Heidenheimer  v.  Thomas.  63  Tex.  291. 

4.  McKay  v.  Friebele,  8  Fla.  21. 

6.  Thornily  v.  Pierce,  10  Colo.  250. 

6.  Murphy  v.  Lucas,  2  Ohio  255; 
McKay  v.  Friebele,  8  Fla.  21. 

And  it  was  also  held  in  the  above  case 
that  the  certificate  of  the  bystanders 
should  be  given  at  the  time  of  the  occur- 


rence of  the  fact,  before  conversation 
modifies  the  impressions.  Such  a  rule 
would  seem  impracticable  in  most  cases 
because  it  is  evident  that  it  cannot  be 
inferred  that  such  certificates  will  be 
needed,  until  the  bill  is  rejected  by 
the  judge.  Houston  v.  Jones,  4  Tex. 
172. 

Presumed  Bespectable. — The  bystand- 
ers signing  will  be  presumed  respect- 
able persons  unless  it  appears  that  the 
appellee  objected  to  them  and  showed 
the  contrary,  Hixon  v.  Weaver,  9 
Ark.  133. 

Judge  Doubting  Aecuracy. — A  trial 
judge  should  not  permit  a  bill  of  ex- 
ceptions signed  by  bystanders  to  be 
filed  where  he  doubts  its  accuracy. 
Houston  V.  Jones,  4  Tex.  170. 

7.  Bergenthal  v.  Fiebrantz,  48  Wis. 
440. 

8.  Bergenthal  v.  Fiebrantz,  48  Wis. 
440;  Nilson  V.  Morse,  52  Wis.  241; 
Magill  V.  Brown,  98  111.  235;  Hyde 
Park  V.  Dunham,  85  111.  569;  Fech- 
heimer  v.  Trounstiene,  12  Colo.  284; 
Smith  V.  State,  20  Fla.  839;  Price  v. 
Sanchez,  8  Fla.  136;  Broward  v.  State, 
9  Fla.  422;  Bardin  v.  L'Engle,  13  Fla. 
571;  Potsdamer  v.  State,  17  Fla.  895. 

In  Oregon  it  was  held,  where  the  bill 
was  submitted  to  the  trial  judge 
seasonably,  and  before  the  time  to  file 
the  transcript  elapsed,  but  was  not 
settled  and  signed  until  after  such 
time  had  expired,  that  a  motion  to 
dismiss  would  be  overruled,  and 
cross-motion  for  leave  to  complete  the 
transcript  allowed.  Washburn  v. 
Interstate  Invest.  Co.  (Oregon,  1894), 
36  Pac.  Rep.  533. 

So  in  Dean  v.  Gridley,  10  Wend. 
(N.  Y.)  256,  it  was  held  that  a  defend- 
ant in  error  could  not,  on  the  argument 
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b.  Where  Motion  Made. — The  motion  to  strike  out  may  be 
made  in  the  trial  court  before  jurisdiction  of  the  cause  has  been 
transferred  to  the  appellate  court  by  the  taking  of  an  appeal.' 
An  appeal  may  be  taken  from  the  order  granting  or  denying  the 
motion.*  After  an  appeal  has  been  taken  the  motion  should  be 
made  in  the  appellate  court. ^ 

c.  Requisites  of  Motion.— The  motion  is  technical,  and 
must  specifically  point  out  the  defect  in  the  bill  of  exceptions 
complained  of,  or  it  will  not  be  regarded* — unless  the  bill  is  so 
defective  as  to  be  absolutely  void.* 


of  a  cause,  take  advantage  of  the  fact 
that  a  bill  of  exceptions  purports  to 
have  been  signed  at  a  time  subseqttent 
to  the  trial;  if  the  error  be  pointed 
out  on  the  argument  the  appellate 
court  could  allow  the  bill  to  be  amend- 
ed. If  the  bill  was  improperly 
allowed  or  erroneously  dated,  the 
remedy  was  to  set  it  aside  on  special 
motion. 

Objection  Sufficient. — In  Indiana  the 
appellate  court  will  refuse,  on  objec- 
tion of  adverse  counsel,  to  consider  a 
bill  of  exceptions,  or  parts  thereof  not 
properly  framed  or  not  properly  in  the 
record,  although  no  motion  to  strike 
out  is  made.  Seymour  Woollen  Fac- 
tory Co.  r/.  Brodhecker,  130  Ind.  389. 

Dismissal  of  Appeal. — A  motion  to  dis- 
miss the  appeal  is  not  proper,  unless 
statutes  expressly  so  provide,  for  ir- 
regularities in  the  bill,  as  the  appellate 
court  retains  jurisdiction  to  review 
the  record  proper.  Carlson  v.  Beck- 
man,  35  Neb.  392  ;  Hollenbeck  v. 
Tarkington,  14  Neb.  430;  Mewis  v. 
Johnson  Harvester  Co.,  5  Neb.  217; 
Baldwin  v.  Foss,  14  Neb.  455;  Doug- 
lass V.  Luggs,  36  111.  App.  555;  Mar- 
seilles V.  Howland,  34  111.  App.  349. 

In  Washington,  however,  the  appeal 
may  be  dismissed  where  the  exceptant 
fails  to  file  a  bill  of  exceptions  or 
statement  of  facts.  Cochrane  v.  Gun- 
derson  (Wash.,  1895),  39  Pac.  Rep. 
378. 

1.  Oliver  v.  Town,  24  Wis.  512; 
Bergenthal  v.  Fiebrantz,  48  Wis.  435; 
Sexton  V.  Willard,  27  Wis.  465;  Lum 
V.  Hoag,  30  Wis.  159. 

2.  Oliver  v.  Town,  24  Wis.  512. 

3.  Oliver  v.  Town,  24  Wis.  512; 
Tollensen  v.  Gunderson,  i  Wis.  no. 

On  Appeal  from  Magistrate. — An  ob- 
jection to  the  sufficiency  of  a  bill  of 
exceptions,  on  appeal  from  the  justice 
of  the  peace,  must  be  made  in  the  in- 
termediate tribunal  of  appeal  or  it  will 


be  deemed  waived  on  further  appeal 
to  the  Supreme  Court.  Howley  v. 
Robeson,  14  Neb.  435. 

Waiver. — Where  no  motion  is  made 
technical  irregularities  are  waived, 
unless  such  as  to  render  the  bill 
entirely  void.  Nilson  v.  Morse,  52 
Wis.  255;  New  Albany,  etc.,  R.  Co.  v. 
Huff,  19  Ind.  315. 

When  Made. — Where  the  motion  is 
made  in  the  appellate  court  the  objec- 
tion is  waived  unless  the  motion  is 
made  before  submission  of  the  cause. 
Matteson  v.  Curtis,  11  Wis.  424;  Fitz- 
patrick  v.  Cottingham,  14  Wis.  219. 

So  where  a  bill  is  served  and  settled, 
after  the  time  limited  by  a  directory 
statute,  and  appears  properly  in  the 
record,  it  will  be  presumed  on  appeal 
that  the  trial  judge  allowed  it  to  be 
served  and  settled  out  of  time  for 
sufficient  reason.  Nilson  v.  Morse,  52 
Wis.  255. 

But  in  New  Jersey  li  is  held  that  the 
appellate  court  may,  even  after  joinder 
in  error,  look  into  the  circumstances 
under  which  a  bill  of  exceptions  was 
executed,  and  where  improvidently 
executed  may  set  them  aside.  Agnew 
V.  Campbell,  17  N.  J.  L.  291;  Shipherd 
V.  White,  3  Cow.  (N.  Y.)  32;  Sikes  v. 
Ransom,  6  Johns.  (N.  J.)  279. 

4.  Walker  v.  Morse,  33  Neb.  650. 

5.  Walker  v.  Morse,  33  Neb.  650. 
What  Questions  Properly  Allowed.  — A 

motion  to  quash  a  bill  of  exceptions  is 
properly  based  only  on  some  objection 
to  the  bill  itself  as  to  the  mode  of  its 
preparation  and  signing.  Phoenix 
Ins.  Co.  V.  Readinger,  28  Neb.  587; 
Holloway  v.  Schooley,  27  Neb.  556. 
It  cannot  consequently  be  predicated 
on  the  failure  to  file  a  motion  for  new 
trial.  Phoenix  Ins.  Co.  v.  Readinger, 
28  Neb.  587. 

Imperfect  Bill. — Where  blanks  are 
left  in  a  bill  of  exceptions  for  docu- 
mentaryevidence  and  not  so  referred  to 
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d.  Motion  to  Remit — Generally. — Where  the  bill  of  exceptions 
has  not  been  settled  in  accordance  with  the  law  the  exceptant 
may  properly  move  the  appellate  court  to  remit  the  record  for  cor- 
rection.* 

Upon  What  Based. — The  motion  to  remit  the  bill  for  correction 
must  be  based  upon  affidavits  showing  clearly  that  mistakes 
have  been  made  prejudicial  to  the  appellant.*  Mere  irregularity 
alone  is  not  sufficient.'  A  motion  to  strike  out  is  not  a 
proper  remedy  for  omissions  or  false  recitals  in  the  bill.*     The 


that  they  can  be  identified,  the  bill  may 
be  stricken  out  on  motion.  Sexton  v. 
Willard,  27  Wis.  465. 

Test  of  Irregularity. — And  where  a 
bill  is  signed  under  such  circumstances 
as  would  not  warrant  the  appellate 
court  in  issuing  a  writ  of  mandamus 
to  sign  it,  it  may  be  set  aside  on 
motion.  Agnew  v.  Campbell,  17  N. 
J.  L.  291. 

Where  not  Allowable. — A  motion  to 
suppress  a  bill  of  exceptions  will  not 
be  granted  because  the  judge  signed 
it  in  the  absence  of  the  defendant's 
counsel,  the  associate  counsel  being 
present  and  objecting  to  the  signature 
on  that  ground.  Ryan  v.  Kilpatrick, 
66  Ala.  332. 

Fraudulent  Bill. — A  motion  to  sup- 
press is  proper  and  will  be  granted 
where  it  is  shown  that  the  bill  was 
fraudulently  or  surreptitiously  ob- 
tained. But  the  mere  fact  that  the 
trial  judge  who  signed  the  bill  testifies 
that  he  did  not  clearly  recollect  the 
facts  certified  to  in  the  bill,  is  not 
sufficient.  Weir  v.  Hoss,  6  Ala.  885; 
Decatur  Branch  Bank  v.  Kinsey,  5 
Ala.  9. 

1  Tollensen  v.  Gunderson,  i  Wis. 
no;  Dean  v.  Gridley,  10  Wend.  (N. 
Y.)  255;  Delevan  v.  Boardman, 
5  Wend.  (N.  Y.)  132;  Pelletreau  v. 
Jackson,  7  Wend.  (N.  Y.)  471  ;  Liv- 
ingston V.  Miller,  7  How.  Pr.  (N.  Y. 
Ct.  of  App.)  219;  Agnew  v.  Campbell, 
17  N.  J.  L.  291;  Hoagland  v.  Van 
Etten,  27  Neb.  705. 

Not  Proper  on  Motion  to  Strike. — The 
appellate  court  will  not  order  a  re- 
settlement of  the  bill  upon  the  appel- 
lee's motion  to  strike.  The  exceptant 
must  make  an  appropriate  motion. 
Sexton  V.  Willard,  27  Wis.  465. 

Motion  to  Bestore  to  the  Eecord. — 
Where  the  bill  has  been  once  stricken 
from  the  record  the  proper  remedy, 
where  a  remedy  exists,  is  a  motion  to 
restore  it  or  rescind  the  order  striking 


it  therefrom.  It  is  not  sufficient, 
where  stricken  from  the  record  be- 
cause not  filed  in  time,  to  refile  it 
within  the  time  allowed  by  an  amend- 
ment to  the  record.  Brady  v.  Pull- 
man   Palace    Car    Co.,   42    111.    App. 

399- 

Time  when  Made. — In  Ohio  it  is  held 
that  a  motion  to  remit  the  bill  of 
exception  for  the  incorporation  of 
omitted  evidence  cannot  be  granted 
after  the  time  designated  by  law  for 
signature  of  the  original  bill  expired. 
Haberty  v.  State,  8  Ohio  Cir.  Ct.  Rep. 
262. 

2.  Scribner  v.  Gay,  5  Mich.  514. 

3.  Scribner  v.  Gay,  5  Mich.  514. 

Motion  to  Bemit. — The  motion  to  re- 
mit will  be  dismissed,  with  costs, 
where  the  appellate  court  can  see 
that  the  matter  proposed  to  be  in- 
corporated is  immaterial.  Spensley 
V.  Lancashire  Ins.  Co.,  62  Wis.  451; 
Pelletreau  v.  Jackson,  7  Wend.  (N. 
Y.)  471;  McClure  v.  Missouri  River, 
etc.,  R.  Co.,  9  Kan.  373. 

As  where  the  bill  certified  that  the 
jury  were  charged  Sind  that  under  such 
charge  they  found,  the  court  refused 
to  direct  an  amendment  stating  that 
the  verdict  was  found  by  co7isent,  on 
the  ground  that  the  facts  could  not  be 
reversed  on  error,  whether  found  by 
court  or  jury.  Pelletreau  v.  Jackson, 
7  Wend.  (N.  Y.)47i. 

4.  In  Scribner  z/.  Gay,  5  Mich.  511,  it 
was  held  that  a  motion  to  strike  out  a 
bill  of  exceptions  because  the  appel- 
lant had  followed  the  practice  in  set- 
tling the  case  instead  of  that  pre- 
scribed by  the  rules  for  settling  excep- 
tions, would  not  be  granted  where  the 
mistake  was  shown  to  be  common  to 
both  parties,  and  where  no  showing 
was  made  by  the  appellee  that  he  was 
injured  by  the  technical  irregulari- 
ties ensuing. 

The  appellate  court  cannot  amend. 
Scribner  v.  Gay,  5  Mich.  511. 
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motion  to  remit  should  be  made  on  notice  to  the  appellee.* 
XIV.— Altekations  and  Amendments — 1.  Alterations. — After 
the  attestation  of  the  bill  any  alteration  therein  by  obliteration 
is  illegal,*  and  the  appellate  court  will  not  return  it  for  recertifica- 
tion,  whether  the  alteration  was  fraudulent  or  not.' 

2.  Mutilations. — Mutilations  in  the  bill  of  exceptions,  where  un- 
explained, will  be  presumed  to  have  been  made  before  signature.* 
Unless  affirmatively  shown  to  be  fraudulent  they  will  not  be  pre- 
sumed to  have  been  so  made  by  the  exceptant  or  his  attorney.* 


Practice  on  Bemission. — Where  the 
bill  is  returned  by  the  appellate  court 
for  correction,  amendments  may  be 
proposed  by  either  party.  State  v. 
Clark,  67  Wis.  22g. 

When  Mandamus  will  not  Issue. — 
Where  a  motion  to  resettle  a  bill  al- 
ready settled  and  signed  by  the  trial 
judge  has  been  made  on  the  ground 
of  its  inaccuracy,  and  was  overruled,  a 
mandamus  will  not  issue.  /«  re 
Streep  (U.  S.,  1895),  15  Supreme  Ct. 
Rep.  358. 

Waiver. — Where  an  appellee  omits  to 
make  an  objection  in  the  intermediate 
appellate  court  that  the  bill  of  excep- 
tions fails  to  show  proper  exceptions 
to  raise  the  errors  urged,  the  objec- 
tion is  waived  on  further  appeal. 
Lawrence  Nat.  Bank  v.  Le  Moyne, 
127  111.  253. 

1.  Hoagland  v.  Van  Etten,  27  Neb. 

705. 

2.  Perry  v.  Central  R.  Co.,  74  Ga. 
411;  Scott  V.  Central  R.  Co.,  77  Ga. 
450;  Snell  V.  Smith,  78  Ga.  355;  Wing 
V,  Harris,  75  Ga.  236;  Markham  v. 
Huff,  72  Ga.  106;  Darby  v.  Wesleyan 
Female  College,  72  Ga.  212;  Davis  z*. 
Bennett,  72  Ga.  763. 

Complete  when  Signed. — The  bill  must 
be  complete  when  the  trial  judge 
affixes  his  signature.  Vincennes  Uni- 
versity V.  Embree,  7  Blackf.  (Ind.) 
461;  Spears  v.  Clark,  6  Blackf.  (Ind.) 
167;  Huff  t/.  Gilbert,  4  Blackf.  (Ind.) 
19;  Mills  V.  Simmonds,  10  Ind.  464; 
Irwin  V.  Smith.  72  Ind.  482;  Marshall 
V.  Livingston,  77  Ga.  21;  Williams  v. 
Clarke,  70  Ga.  405;  Perry  e/.  Central 
R.  Co.,  74  Ga.  411;  Heard  v.  Heard, 
8  Ga.  380;  State  v.  Powers,  14 Ga.  388; 
Jones  V.  State,  64  Ga.  697. 

Signature  in  Blank. — So  the  judge 
cannot,  unless  authorized  by  statute, 
authenticate  a  bill  of  exceptions  by 
signature  in  blank,  where  the  bill  is 
subsequently  filled  up  by  the  clerk. 
Henry  County  z'.  Slater,   52  Ind.   171; 


Goodwine  v.  Crane,  41  Ind.  335;  Stew- 
art V.  Rankin,  39  Ind.  161. 

In  Stewart  v.  Rankin,  39  Ind.  161,  it 
was  said:  "  A  judge  may  very  proper- 
ly sign  a  bill  of  exceptions  with  a 
blank,  where  the  purpose  is  to  make  a 
part  of  the  record  some  written  instru- 
ment or  documentary  evidence,  but 
he  should  never  sign  a  bill  of  ex- 
ceptions, purporting  to  embody  the 
parol  testimony,  until  such  testimony 
has  been  written  out  in  full  in  such 
bill  of  exceptions." 

Effect  of  Subsequent  Alterations. — Al- 
terations made  in  the  bill  after  that 
time  will  be  deemed  made  by  the 
judge  in  his  private  capacity  as  an 
individual.  State  v.  Powers,  14  Ga. 
388.  Therefore  the  bill  cannot  be 
affected  by  subsequent  admissions  of 
the  judge.  Weir  v.  Hoss,  6  Ala.  884; 
Pool  z'.Cahawba,  etc. ,R. Co. ,5  Ala. 237. 
Amendments  allowed  by  the  trial 
judge  to  a  bill  of  exceptions  must  be 
incorporated  in  the  bill  as  finally  set- 
tled and  signed.  Killops  v.  Stephens, 
66  Wis.  571;  Tyson  v.  State,  14  Tex. 
App.  388. 

Testimony. — The  judge  cannot,  there- 
fore, subsequently  bear  testimony  as 
to  the  truth  of  the  statements  therein 
contained,  revise  and  correct  it,  and 
again  certify  it,  adding  a  note  explain- 
ing what  had  been  done.  Scott  v. 
Central  R.  Co.,  77  Ga.  450. 

3.  Wing  V.  Harris,  75  Ga.  236; 
Markham  v.  Huff,  72  Ga.  107;  Darby 
V.  Wesleyan  Female  College,  72  Ga. 
212;  Davis  V.  Bennett,  72  Ga.  762. 

4.  Clark  v.  Gell,  17  Neb.  285. 
6.  Clark  v.  Gell,  17  Neb.  285. 

Rule  in  Georgia. — Where  amended 
by  striking  out  or  altering  portions  of 
the  bill  as  written,  it  is  held  in  Georgia 
that  the  judge  should  refer  thereto  in 
his  certificate,  so  that  it  may  appear  to 
have  been  done  by  his  direction. 
Clayton  v.  May,  68  Ga.  27;  Poppell 
V.  Thigpen,  74  Ga.  412. 
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Proper  Practice. — Proper  practice  requires  that  the  bill  should  be 
entirely  rewritten,  where  erasures  are  made  therein.* 

3.  Amendments — a.  Where  Made. — The  court  to  which  the 
appeal  is  taken  has  no  power  to  amend  the  record.*  It  acts 
only  as  the  record  of  the  court  below  as  made  up  by  the  court 
in  which  the  trial  proceedings  took  place.^  Defects  therein  are 
amendable  only  in  the  trial  court,^  and  the  appellate  court  can 
take  cognizance  of  such  amendments  only  when  a  proper  appli- 
cation for  a  certiorari  has  been  made  and  granted,  and  the 
amended  record  sent  up  in  accordance  therewith.* 


And  the  corrections  should  appear 
in  the  bill  of  exceptions.  McCall  v. 
Walter,  71  Ga.  292;  Wing  v.  Tomp- 
kins, 60  Ga.  447. 

Where  the  erasure  of  material  facts 
of  the  bill  of  exceptions  is  unexplained 
by  the  certificate  attached  thereto,  the 
appeal  will  be  dismissed.  Poppell  v. 
Thigpen,  74  Ga.  412. 

Where  a  judge  alters  a  bill,  and  so 
states  in  his  certificate,  so  as  to  show 
alterations  were  made  before  signing, 
the  appeal  will  not  be  dismissed  in 
the  absence  of  suggestion  of  fraud. 
Johnson  v.  Johnson,  So  Ga.  260. 

By  Clerk. — Where  the  clerk  has  once 
received  a  bill  for  filing  he  has  no 
authority  to  alter  it  or  permit  the 
clerk  to  alter  it.  Darby  v.  Wesleyan 
Female  College,  75  Ga.  212. 

Notes  to  Writ  of  Error. — It  is  in- 
correct practice  to  correct  it  in  impor- 
tant particulars  by  notes  appended  to 
the  writ  of  error,  and  the  Supreme 
Court  may,  at  discretion,  disregard 
them.     McCall  v.  Walter,  71  Ga.  292. 

1.  Clayton  v.  May,  68  Ga.  27. 

Presumption. — Where  the  clerk  be- 
low transmits  a  certified  copy  of  the 
bill  of  exceptions  from  the  official 
copy  retained  in  his  office,  and  it  con- 
forms to  the  original,  with  the  parts 
stricken  out  omitted,  it  will  be  pre- 
sumed that  they  were  stricken  out  by 
order  of  the  judge.  Clayton  v.  May, 
68  Ga.  27. 

2.  Cluck  V.  State,  40  Ind.  263. 

3.  Cluck  V.  State,  40  Ind.  263. 

4.  Cluck  V.  State,  40  Ind.  263. 
Rule  in   Missouri. — But  in  Missouri 

the  Supreme  Court,  on  clear  and  con- 
clusive evidence  that  an  amendment 
to  the  bill  of  exceptions  should  be 
made,  may  alter  the  amendment  with- 
out returning  it  to  the  trial  court  for 
that  purpose.  Darrier  v.  Darrier,  58 
Mo.  222. 

5.  Georgia. — Harrington  v.  Roberts 


7  Ga.  511;  Ganahl  v.  Shore,  24 
Ga.  I. 

Indiana. — Cluck  v.  State,  40  Ind. 
263;  Doe  &  Owen,  2  Blackf.  (Ind.)452; 
Jones  V.  Van  Patten,  3  Ind.  107;  Cole- 
rick  V.  Hooper,  3  Ind.  316. 

Neiv  York. — Onondaga  County  Mut. 
Co.  V.  Minard,  2  N.  Y.  98. 

Ohio. — Smithy/.  Board  of  Education, 
27  Ohio  St.  44. 

United  States. — Stimpson  v.  West 
Chester  R.  Co.,  3  How.  (U.  S.)  553. 

In  Massachusetts  it  is  held  that  a  bill 
of  exceptions  cannot  be  amended  in 
the  supreme  judicial  court  on  agree- 
ment of  parties,  without  the  consent  of 
the  trial  judge.  Ashley  v.  Root,  4 
Allen  (Mass.)  504. 

But  on  a  petition  to  establish  excep- 
tions, where  there  is  an  omission  of  de- 
tails which  can  readily  be  supplied,  and 
which  ought  to  be  added  in  order  to 
properly  present  the  exceptions  relied 
upon,  the  supreme  judicial  court  may 
suggest  needed  amendments  to  the  ex- 
ceptant, and  allowthe  bill  as  modified. 
Morse  v.  Woodworth,  155  Mass.  233. 

Motion  to  Amend. — Consequently  a 
motion  will  not  be  heard  by  the  Su- 
preme Court  to  amend  the  bill  on  affi- 
davits showing  that  it  was  duly 
signed  in  term  time.  Kitchen  v.  Moye, 
17  Ala.  394.  Or  to  correct  defects 
erased  by  agreement  from  a  properly 
prepared  bill.  Pearce  v.  Clements,  73 
Ala.  257;  Chapman  v.  Holding,  54  Ala. 
61. 

Signature  of  Counsel. — Where  a  stat- 
ute requires  the  bill  to  be  signed  by 
counsel  of  exceptant,  it  cannot,  where 
unsigned  be  amended  in  the  appel- 
late court  by  the  attachment  of  coun- 
sel's signature.  Wellborn  v.  Atlanta 
Consol.  St.  R.  Co.,  92  Ga.  577;  McAl- 
ister  V.  Eastman,  92  Ga.  448. 

When  Lost. — Where  the  clerk  makes 
affidavit  that  the  original  bill  was  lost 
in  transit  a  copy  thereof  may  be  estab- 
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Continuance. — The  case  will  be  continued  in  the  appellate  court,  to 
allow  the  amendment  to  be  made.* 

Amendment  by  the  Record. — But  where  a  defect  in  the  bill  or  in 
names  of  parties  is  clearly  amendable  by  the  statements  properly 
embodied  in  the  transcript,  the  appellate  court  may  permit 
amendment  to  be  made,  even  upon  motion  of  adverse  party  to 
dismiss.* 

b.  In  the  Trial  Court — (i)  At  Trial  Term. — Where  the 
bill  of  exceptions  has  become  a  part  of  the  record  by  signature  and 
filing,  it  cannot  be  amended  by  the  judge  ex  parte.^     And  as  to 


lished.  McDaniel  v.  Brakefield,  66 
Ga.  249. 

When  Made. — But  the  motion  must 
be  made  before  the  conclusion  of  the 
call  of  the  docket  of  the  circuit  to 
which  the  case  belongs.  McDaniel  v. 
Brakefield,  66  Ga.  249. 

Lost  Paper. — So  where  the  bill  of  ex- 
ceptions shows  a  paper  to  have  been 
lost  which  the  trial  court  can  supply, 
the  cause  may  be  remanded  to  supply 
it.    Mynatt  v.  Hubbs,  i  Heisk.  (Tenn.) 

323- 

1.  Knox  V.  McFerran,  4  Colo.  349; 
Wolfley  V.  Lebanon  Min.  Co.,  3  Colo. 
296;  Brooks  V.  Bruyn,  40  111.  65;  Doe 
V.  Owen,  2  Blackf.  (Ind.)  452. 

How  Grounds  Shown. — The  grounds 
for  granting  a  revision  of  the  record 
must  be  shown  on  affidavit.  O'Flynn 
V.  Holmes,  7  Mich.  454;  Cool  v.  Snover, 
38  Mich.  562. 

Timely  Application  must  be  Made. — 
After  the  cause  has  been  submitted 
the  record  cannot  be  submitted  for 
amendment.  Kneeland  v.  Gilman,  24 
Wis.  39. 

2.  Parks  v.  Johnson,  79  Ga.  567; 
Sims  V.  Hatcher,  77  Ga.  389;  Epping 
V.  Aiken,  71  Ga.  682;  Lewis  v.  Chis- 
holm,  68  Ga.  46. 

Amendment — Misnomer. — An  amend- 
ment as  to  names  of  the  parties  to  the 
bill  may  be  made  even  on  motion  to 
dismiss  by  adding  names  from  the 
record;  additional  service  unneces- 
sary. Sharp  V.  Findley,  71  Ga.  668; 
Dupon  V.  McLaren,  63  Ga.  470. 

The  acceptance  of  service,  however, 
on  behalf  of  parties  defendant  and 
plaintiff  in  the  bill  "  and  others  "  does 
not  act  as  a  valid  acknowledgment  of 
service  as  to  those  parties  subse- 
quently added  by  amendment.  Cam- 
eron V.  Shephard,  71  Ga.  781. 

So  the  bill  of  exceptions  may  be 
amended  by  the  record  to  make  it 
state    that   a   motion  was  granted  to 


dismiss  objections  filed  by  creditors 
instead  to  dismiss  the  appeal.  Parks 
V.  Johnson,  79  Ga.  569. 

But  where  the  transcript  is  defec- 
tive as  to  the  matters  in  which  the 
bill  of  exceptions  should  be  amended, 
it  cannot  be  referred  to.  Hardin  v. 
Lovelace,  79  Ga.  210. 

8.  Alabama. — Pearce  v.  Clements, 
73  Ala.  257;  Kitchen  v.  Moye,  17  Ala. 
394;  Decatur  Branch  Bank  v.  Kinsey, 
5  Ala.  9. 

Georgia. — Heard  v.  Heard,  8  Ga. 
380;  State  V.  Powers,  14  Ga.  388. 

Indiana. — Hamilton  v.  Burch,  28 
Ind.  233. 

Kentucky — Givens  v.  Bradley,  3 
Bibb  (Ky.)i92. 

Maine. — Shepard   v.    Hull,   42   Me. 

577- 

Mississippi. — Bridges  v.  Kuykendall, 
58  Miss.  828. 

Texas. — Conrad  v.  Walsh,  i  Tex. 
App.  Civ.  Cas.,  g  231. 

There  are  three  parties  to  a  bill  of 
exceptions,  "the  parties  litigant  and 
the  presiding  judge.  It  is  not  compe- 
tent for  the  parties  to  the  suit,  or  their 
counsel,  by  agreement,  to  make  mate- 
rial alterations  in  a  bill  of  exceptions, 
after  it  has  been  allowed  and  signed 
by  the  presiding  judge,  without  con- 
sulting him  and  obtaining  his  assent." 
Shepard  v.  Hull,  42  Me.  578. 

By  Stipulation. — Nor  can  testimony 
or  other  matters  be  added  to  the 
bill  after  signature,  by  stipulation  of 
counsel  alone.  Wessels  v.  Beeman, 
66  Mich.  343;  Niagara  F.  Ins.  Co.  v. 
De  Graff,  12  Mich.  10. 

All  the  Evidence. — A  court  cannot 
amend  the  bill  after  the  close  of  the 
term  by  the  insertion  of  the  clause, 
after  statement  of  the  evidence,  "  and 
this  was  all  the  evidence  given  in 
the  cause."  Seig  v.  Long,  72  Ind. 
18. 

Before  Filing. — As  it  is  the  duty  of 
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time,  the  general  rule  is  that  he  may  amend  the  bill  at  the  trial 
term,  even  after  settlement,  upon  notice  to  both  parties  and 
granting  an  opportunity  to  be  heard.* 

the  trial  judge  to  make  a  bill  of  excep-     Minonk,  62  111.   121;  Newman  v.   Ra- 


tions speak  the  truth,  he  may  make 
proper  amendments  at  any  time  before 
the  bill  is  filed  or  any  time  before  the 
time  for  filing  has  expired.  Long- 
worth  V.  Higham,  89  Ind.  352. 

Before  Close  of  Trial. — And  in  Louisi- 
ana it  is  held  that  while  a  bill  of  ex- 
ceptions constitutes,  when  signed  and 
filed,  a  part  of  the  record,  yet,  for  pur- 
pose of  accuracy  and  correctness  of 
statement,  it  is  under  the  judge's 
supervision  and  control  during  the 
progress  of  the  trial;  and  that  after 
signature  a  bill  taken  on  the  trial 
might  be  amended  as  to  a  statement 
of  facts  before  the  close  of  the  trial. 
State  V.  Joseph,  45  La.  Ann.  903. 

1.  Illinois. — Pollard  v.  Rutter,  35 
111.  App.  370. 

Minnesota. — State  v.  Laliyer,4  Minn. 
368. 

New  Hampshire. — State  v.  Lord,  5 
N.  H.  335. 

In  Givens  v.  Bradley,  3  Bibb  (Ky.) 
195,  it  was  said,  "That  the  court  had 
the  power  during  the  term  to  correct 
any  error  or  supply  any  omission  which 
might  have  taken  place  in  preparing 
the  bill  of  exceptions,  there  can  be  no 
doubt.  It  cannot  be  supposed  that  the 
power  of  the  court  over  bills  of  excep- 
tions absolutely  ceases  upon  their 
signing  them;  and  if  it  does  not,  the 
only  limitation  in  point  of  time  for  the 
exercise  of  that  power,  must  be  at  the 
end  of  the  term  at  which  exceptions 
may  be  filed." 

And  in  Shepard  v.  Hill,  42  Me.  577, 
it  is  held  that  if  before  the  adjourn- 
ment of  court  without  day,  material 
errors  are  brought  to  his  attention,  he 
may,  on  notice  to  excepting  party,  re- 
quire him  to  amend  according  to  the 
truth,  and  in  case  he  refuse,  the 
judge  may  withdraw  his  signature 
from  the  bill. 

In  Illinois  it  is  held  that  when  the 
first  bill  of  exceptions  is  insufl5cient 
from  the  omission  of  matters  essential 
to  the  determination  of  the  cause,  the 
exceptant  has  the  right,  in  a  proper 
case,  to  an  amended  bill  of  exceptions 
signed  and  sealed  by  the  same  trial 
judge.  People  v.  Anthony,  129  111.  220; 
Brooks  V.  Bruyn.  40  111.  64;  Wallahan 
V.    People,    40  111.    104;    Goodrich    v. 


venscroft,  67  111.  496;  Heinsen  v. 
Lamb,  117  111.  553. 

Matters  in  Pais  may  be  incorporated 
into  the  bill  as  an  amendment  after 
the  expiration  of  the  time  allowed  for 
presentation  and  filing.  Pollard  v. 
Rutter,  35  111.  App.  370. 

In  England  it  was  held  that  an 
amendment  to  the  bill  might  be  made 
after  the  affixation  of  the  judge's  seal, 
as  an  amendment  correctly  stating 
the  time  of  exceptions.  Doe  v.  Tay- 
lerson,  3  P.  &  D.  539. 

Subsequent  Evidence. — After  signa- 
ture and  sealing  of  a  separate  bill  of 
exceptions  it  is  no  error  in  the  trial 
judge  to  refuse  to  incorporateevidence 
given  afterwards.  Donohue  v.  Shed- 
rick,  46  Md.  226. 

By  Whom  Made. — The  amendment 
must  be  made  by  a  judge  who  would 
have  power  to  sign  the  original  bill. 
So  in  Vermont  it  is  held  that  the  pre- 
siding judge  of  the  trial  court  has  no 
authority  to  amend  a  bill  of  excep- 
tions after  the  expiration  of  his  term 
of  office.  Phelps  v.  Conant,  30  Vt. 
277. 

In  Illinois  it  is  held  immaterial  that 
an  amendment  to  the  bill  of  exceptions 
is  made  by  the  successor  to  the  trial 
judge.  Horton  v.  Smith,  46  111.  App. 
241.  See  Signature;  Who  May  Sign 
the  Bill. 

The  court  may  allow  the  motion  to 
amend  the  bill  of  exceptions  although 
the  judge  who  hears  the  motion  did 
not  sign  the  bill.  Baker  v.  Kansas 
City,  etc.,  R.  Co.,  122  Mo.  533. 

Waiver. — In  Sutherland  v.  Round, 
57  Fed.  Rep.  467,  it  was  said  that 
the  omission  or  oversight  of  the  ex- 
ceptant to  note  his  exceptions  to  a 
charge  in  a  bill  of  exceptions  was  a 
waiver  thereof,  and  would  not  autho- 
rize an  amendment  at  a  subsequent 
term. 

Should  be  Made  with  Caution. — A  trial 
court  should  act  cautiously  in  amend- 
ing the  bill  of  exceptions,  and  proceed 
only  where  the  amendment  is  essential 
and  clearly  appropriate.  Roblin  v. 
Yaggy,  35  111.  App.  537. 

Courts  will  act  with  circumspection 
in  making  amendments  to  bills  of  ex- 
ceptions,and  the  evidence  on  which  the 
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(2)  After  Expiration  of  Term. — The  rule  obtains  in  some  decis- 
ions that  the  trial  court  cannot  amend  the  bill  of  exceptions  after 
the  termination  of  the  term  at  which  the  judgment  appealed  from 
was  rendered.*  The  better  rule  is  that  the  trial  court  may 
amend  at  a  subsequent  term  where  a  proper  proceeding  is  taken 
for  that  purpose.* 

(3)  Based  on  Memoranda. — Where  the  amendment  is  made  before 
the  end  of  the  trial  term  the  court  may  amend  the  bill  by  refer- 
ence to  its  own  memory  ;  '  but  thereafter  it  cannot  amend  with- 
out some  minute  or  memorandum  as  evidence  on  which  to  base 
the  amendment.* 


k 


amendment  is  based  will  be  scrutinized 
with  severity,  and  must  be  satisfac- 
tory. Harris  v.  Tomlinson,  130  Ind. 
426;  Seig  V.  Long,  72  Ind.  18;  Make- 
peace V.  Lukens,  27  Ind.  435. 

1.  Alabama. — Decatur  Branch  Bank 
V.  Kinsey,  5  Ala.  9;  Dudley  v.  Chilton 
County,  66  Ala.  593;  Chapman  v. 
Holding,  54  Ala.  61;  Weir  v.  Hoss,  6 
Ala.  881;  Posey  v.  Beale,69Ala.  32. 

Tennessee. — Jones  v.  Burch,  3  Lea 
(Tenn.)749;  Steele  v.  Davis,  5  Heisk. 
(Tenn.)  75;  Kennedy  v.  Kennedy,  13 
Lea  (Tenn.)  25;  Davis  v.  Jones,  3  Head 
(Tenn.)  605. 

Texas. — In  Texas  it  is  held  that 
where  the  bill  of  exceptions  contains 
a  misrecital  of  fact  it  should  be  cor- 
rected during  the  term.  After  signa- 
ture and  incorporation  into  the  record 
it  imports  verity  and  cannot  be  ques- 
tioned, as  it  recites  facts  occui-ring 
during  the  trial.  If  it  contains  an 
error  as  to  facts  referred  to,  counsel 
should  refuse  to  accept  it,  and  have 
the  bill  prepared  under  article  1366 
Rev.  St.  Tex.  St.  Louis,  etc.,  R.  Co. 
V.  Whitaker,  68  Tex.  630. 

In  Vacation. — The  bill  of  exceptions 
cannot,  without  express  statutory  au- 
thority, be  amended  in  vacation.  De- 
vine  V.  People,  100  111.  290;  Wallahan 
V.  People,  40  111.  102;  Goodrich  v. 
Minonk,  62  111.  121;  Newman  v.  Ra- 
venscroft,  67  111.  496. 

Where  Filed  in  Vacation. — Where  a 
bill  of  exceptions  may  by  law  be  pre- 
pared and  filed  in  vacation,  the  ad- 
verse party  may  move  before  the  trial 
court  for  corrections  thereto.  Han- 
nah V.  Dorrell,  73  Ind.  465. 

XT.  8.  Supreme  Court. — The  doctrine 
of  the  United  States  Supreme  Court  is 
that  any  fault  or  omission  in  framing 
a  bill  of  exceptions,  being  the  act  of 
the  party  and  not  of  the  court,  cannot 


be  amended  after  the  expiration  of  the 
term  at  which  it  is  filed,  as  a  misprision 
of  the  clerk  in  recording  inaccurately 
or  omitting  to  record  an  order  of  the 
court  might  be.  Michigan  Ins.  Bank 
V.  Eldred,  143  U.  S.  293. 

2.  Arkansas. — Churchill  v.  Hill,  59 
Ark.  54;  Martin  v.  St.  Louis,  etc.,  R. 
Co.,  53  Ark.  250. 

Colorado. — Beckwith  v.  Talbot,  2 
Colo.  604. 

Indiana. — Harris  v.  Tomlinson,  130 
Ind.  426;  Marley  v.  Hornaday,  69  Ind. 
106;  Morgan  v.  Hays,  91  Ind.  132; 
Hannah  v.  Dorrell,  73  Ind.  465.  Com- 
pare Firestone  v.  Firestone,  78  Ind.  535. 

Michigan. —  Runnels  v.  Moffat,  73 
Mich.  188.  Compare  Dreyfus  v. 
Cage,  62  Miss.  606. 

New  Jersey. — Lefferts  v.  State,  49 
N.  J.  L.  26. 

England.  —  Mersey  Docks,  etc.. 
Board  v,  Penhallow,  7  H.  &  N.  431. 

3.  Illinois. — Heinsen   v.  Lamb,  117 

111.  54q- 

4.  Arkansas. — McDonald  v.  Wat- 
kins,  4  Ark.  624. 

Illinois.  —  People  v.  Anthony,  129 
111.  220;  Myers  v.  Antrim,  14  111.  App. 
437;  Dougherty  v.  People,  118  111.  160. 

Indiana. — Morgan  v.  Hays,  91  Ind. 
132;  Jenkins  v.  Long,  23  Ind.  460; 
Williams  v.  Henderson,  90  Ind.  577; 
Makepeace  v.  Lukens,  27  Ind.  435; 
Uland  V.  Carter,  34  Ind.  344;  Hamil- 
ton V.  Burch,  28  Ind.  233;  Beavers  v. 
State,  58  Ind.  530;  Hannah  v.  Dorrell, 
73  Ind.  465;  Firestone  v.  Firestone,  78 
Ind.  534. 

Kentucky. — M'Key  v.  Moore,  4  Bibb 
(Ky.)  321;  Scroggin  v.  Scroggin,  i  J. 
J.  Marsh.  (Ky.)  362. 

Missouri. — Baker  v.  Kansas  City, 
etc.,  R.  Co.,  122  Mo.  533;  Hansbrough 
V.  Fudge,  80  Mo.  308;  Briant  v.  Jack- 
son, 80  Mo.  318. 
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Notice. — Notice  of  the  application  for  the  amendment  must  be 
duly  served  upon  the  adverse  party  to  save  any  intervening 
rights.* 

XV.  FOKM  AND  CONSTEUCTION— 1.  Form— rtr.  SUBSTANTIAL  COM- 
PLIANCE  WITH  STATUTE. — As  a  bill  of  exceptions  is  statutory  it 


Oral  Evidence. — The  amendmeni  can- 
not, therefore,  be  made  on  parol  evi- 
dence alone.  Seig  v.  Long,  72  Ind. 
18;  Kirby  v.  Bowland,  69  Ind.  290; 
Makepeace  v.  Lukens,  27  Ind.  435; 
Ellis  V.  Ewbanks,  4  111.  190;  Hamil- 
ton V.  Burch,  28  Ind.  233. 

Wliat  Sufficient  Minute. — An  entry  in 
the  original  bill  is  sufficient  basis  for 
the  amendment  of  a  copy.  Guerton 
V.  Mombleau,  144  111.  32. 

Oral  Evidence.  —  Parol  evidence  is 
admissible  to  aid  in  determining 
whether  an  amendment  to  the  bill  is 
proper  or  not;  it  must  be  aided  by 
some  minute,  memorandum,  or  record 
to  justify  a  nunc  pro  tunc  order  of 
amendment.  Kingfisher  Bank  v. 
Smith'.(Okla.,  1894),   35  Pac.  Rep.  957. 

Entry  of  Allowance. — So  a  nunc  pro 
tunc  entry  of  the  allowance  of  a  bill  of 
exceptions  may  be  made  at  a  subse- 
quent term,  unless  there  are  memo- 
randa in  the  case  showing  the  facts. 
Greene  County  v.  Wilhite,  35  Mo. 
App.  45;  Cunningham  v.  Wells,  16 
Mo.  App.  78;  Churchill  v.  Hill,  59 
Ark.  54. 

Actual  Events.  —  It  can,  however, 
only  amend  by  actually  incorporating 
in  the  bill  something  which  has  actu- 
ally occurred.  Martin  v.  St.  Louis, 
etc.,  R.  Co.,  53  Ark.  250.  "It  is  not 
the  office  of  an  amendment  to  create 
or  originate  something  new,  but  only 
to  perfect  that  which  is  imperfectly 
done."  Martin  v.  St.  Louis,  etc.,  R. 
Co.,  53  Ark.  250. 

Presumption. — It  will  be  presumed, 
where  the  contrary  does  not  affirma- 
tively appear,  that  the  judge  amended 
on  sufficient  evidence.  Gebbie  v. 
Mooney,  22  111.  App.  372. 

The  Order  Reviewable.  —  An  order 
amending  a  bill  of  exceptions  is  ap- 
pealable like  orders  amending  other 
records.  Harris  v.  Tomlinson,  130 
Ind.  426;  Morgan  v.  Hays,  91  Ind. 
132;  Hamilton  v.  Birch,  28  Ind.  233; 
Williams  v.  Henderson,  90  Ind.  577; 
Seig  V.  Long,  72  Ind.  18;  Uland  v. 
Carter,  34  Ind.  344;  Bales  v.  Brown, 
57    Ind.  282;    Douglass   v.   Keehn,   78 


Ind.  199;  Conway  v.  Day,  79  Ind.  318; 
Walker  v.  State,  102  Ind.  502. 

How  Brought  Up. — A  proceeding  to 
amend  a  bill  of  exceptions  is,  like  any 
other  nunc  pro  tunc  order,  not  a  sepa- 
rate and  distinct  action,  but  merely 
auxiliary  thereto,  and  should,  where 
an  appeal  in  the  main  action  is  pend- 
ing, be  brought  up  on  appeal  as  a  part 
of  that  action,  and  not  as  an  original 
case.  Harris  v.  Tomlinson,  130  Ind. 
426,  citing  Hamilton  v.  Burch,  28 
Ind.  233;  Seig  v.  Long,  72  Ind.  18; 
Hannah  v.  Dorrell,  73  Ind.  465. 

In  England  it  has  been  held  that  the 
appellate  court  cannot  review  the  pro- 
priety of  an  amendment  made  by  the 
trial  judge  after  sealing,  but  that  the 
proper  course  was  to  take  out  a  sum- 
mons at  chambers,  or  rescind  the  order 
made  returnable  to  the  judge  who 
made  it.  Mersey  Docks,  etc..  Board 
V.  Penhallow,  7  H.  &  N.  431. 

1.  People  V.  Anthony,  129  111.  220; 
Church  V.  English,  81  111.  442;  Cook 
V.  Wood,  24  111.  295;  McCormick  v. 
Wheeler,  36  111.  114;  Wallahan  v.  Peo- 
ple, 40  111.  102;  Goodrich  v.  Minonk, 
62  111.  121;  Myers  v.  Antrim,  14  111. 
App.  437;  Devine  v.  People,  100  111. 
290;  Beckwith  v.  Talbot,  2  Colo.  604; 
Knox  V.  McFerran,  4  Colo.  349. 

Notice  of  the  application  to  amend 
must  be  given  after  the  close  of  the 
term.  See  Longworth  v.  Higham,  89 
Ind.  352;  Jeffersonville,  etc.,  R.  Co.  v. 
Bowen,  49  Ind.  154. 

Objection  Waived. — Where  no  objec- 
tion is  made  to  the  sufficiency  of  the 
notice  in  the  trial  court  all  objections 
are  waived.  Beckwith  v.  Talbot,  2 
Colo.  604. 

To  Whom  Given. — Notice  should  be 
given  to  all  who  may  be  affected  by 
the  order  of  amendment.  Devine  v. 
People,  100  111.  290. 

Presumption. — But  where  it  does  not 
affirmatively  appear  that  the  bill  was 
amended  in  vacation,  or  without  no- 
tice, and  no  motion  is  made  to  strike 
it  from  the  files,  it  will  be  presumed 
to  have  been  legally  amended.  Myers 
V.  Phillips,  68  111.  269. 
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must  substantially  conform  to  the  requirements  of  the  statute.*  It 
must  be  so  framed  and  signed  as  to  clearly  show  that  it  was  in- 
tended as  a  bill  of  exceptions.* 

Caption. — It   should  have  a  formal  caption    or   beginning  and 
ending.* 


1.  California. — Haraszthy  v.  Hor- 
ton,  46  Cal.  546;  Brown  v.  Kentfield, 
50  Cal.  131. 

Indiana. — Gimbel  7^.  Smidth,  7  Ind. 
627. 

Nebraska. — McCarn  v.  Cooley,  30 
Neb.  557;  American  Credit  Foncier  v. 
Rogers,  8  Neb.  34;  State  v.  Knapp,  8 
Neb.  436. 

New  York.  —  Dean  v.  Gridley,  10 
Wend.  (N.  Y.)  256. 

United  States. — Herbert  v.  Butler, 
97  U.  S.  319. 

Signature. — Where  not  duly  signed 
by  the  proper  official  it  may  be  disre- 
garded by  the  appellate  court  of  its 
own  motion.  Peace  v.  Clements,  73 
Ala.  257;  Southern  Express  Co.  v. 
Black,  54  Ala.  177. 

To  Show  Evidence. — Where  the  stat- 
ute (Code  Iowa,  §§  28,  32)  provided 
that  no  stated  form  for  the  bill  was 
required,  a  certificate  of  the  judge  to 
the  transcribed  evidence,  that  it  is  all 
the  evidence  offered  and  received,  was, 
where  filed  in  time,  a  sufficient  bill  of 
exceptions  to  show  all  the  evidence. 
McCarthy  v.  Watrous,  69  Iowa  263; 
State  V.  Fay,  43  Iowa  651;  Gibbs  v. 
Buckingham,  48  Iowa  96;  State  v. 
Newcomb,  56  Iowa  335;  McFarland  v. 
Folsom,  61  Iowa  117;  Wadsworth  v. 
Indianapolis  First  Nat.  Bank,  73  Iowa 
425;  Hahn  v.  Miller,  60  Iowa  96; 
Fleming  v.  Stearns,  79  Iowa  256; 
Hurlburt  v.  Fyock,  73  Iowa  477. 

Judge's  Certificate. — A  certificate  of 
the  judge  filed  with  the  clerk,  and  con- 
stituting part  of  the  record  under  Code 
Iowa  (section  4482),  showed,  from  the 
rulings  taken  on  the  trial  and  excep- 
tions taken  thereto,  that  such  a  cer- 
tificate constituted  a  bill  of  exceptions 
sufficient  for  that  purpose.  State  v. 
Fay,  43  Iowa  652;  Hay  v.  Frazier,  49 
Iowa  454. 

So  where  a  bill  of  exceptions  signed 
by  a  judge,  who  delegated  authority  to 
a  reporter  to  write  out  his  notes,  and 
to  a  clerk  to  admit  them  when  written 
out,  to  be  placed  among  the  files  and 
inserted  in  the  record  in  the  shape  of 
skeleton  notes,  with  a  skeleton  bill  of 
exceptions,  cannot  be  tolerated.  Hay- 
ward  V.  Catton,  I  111.  App.  577. 


2.  Weems  v.  Weems,  69  Ala.  105; 
Schlungger  v.  State,  113  Ind.  295. 

Instance  of  Invalid  Bill. — The  follow- 
ing was  held  not  to  show  that  it  was  a 
bill  of  exceptions: 


Asa  Weems, 
Plaintiff. 


Joel  Weems, 
Defendant. 


In  Circuit  Court, 
Cherokee  Coun- 
tv.  Spring  Term, 
1880.  Hon.  W.J. 
Whitlock, Judge, 
presiding. 


On  the  trial  of  this  cause  the  fol- 
lowing proceedings  were  had,  fol- 
lowed by  a  motion  for  assignment  for 
counsel  and  the  assignment  thereof; 
the  entire  proceedings  in  the  cause  be- 
ginning with  summons  and  complaint 
and  ending  with  the  verdict  and  judg- 
ment. To  that  is  added  the  following 
words,  and  only  the  following  words: 
"  And  the  defendant's  attorneys  now 
assign  each  and  all  said  rulings  of  the 
court  as  errors.  (Signed)  Wm.  L. 
Whitlock."  Held,  that  as  it  failed  to 
express  directly  or  by  implication 
that  it  was  intended  as  a  bill  of  ex- 
ceptions, it  could  not  be  so  regarded. 
Weems  v.  Weems,  69  Ala.  105. 

Entitling  Bill.— Where  the  bill  of 
exceptions  is  properly  certified  up  as 
appertaining  to  the  cause,  it  is  not  es- 
sential to  their  validity  that  they 
should  be  entitled  in  any  court  or 
case.  Gordon  v.  Parker,  2  Smed.  & 
M.  (Miss.)  485. 

3.  Jenkins  v.  Wilson  (Ind.,  1895),  40 
N.  E.  Rep.  39;  Johnson  v.  State,  65 
Ind.  269;  Bement  v.  May,  135  Ind. 
664. 

A  writing  having  no  formal  cap- 
tion or  beginning,  and.  not  stating 
that  the  appellant  testified  as  a  wit- 
ness on  his  own  behalf  upon  the  trial, 
nor  that  the  questions  objected  to 
were  put  to  him  on  his  cross-examina- 
tion while  so  testifying,  etc.,  was 
held,  although  signed  by  judge,  a 
mere  fragmentary  bill  of  exceptions, 
and  not  valid.  Johnson  v.  State,  65 
Ind.  269.  Compare  Etter  v.  Arm- 
strong, 46  Ind.  197.  And  a  longhand 
transcript  of  the  evidence,  not  em- 
bodied in  a  proper  bill  of  exceptions, 
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Not  an  Entry. — The  bill  is  a  document  filed  in  the  cause,  and  not 
an  entry  in  the  minutes.* 

Written  Statements. — Nor  will  the  mere  written  statement  of  the 
trial  judge  as  to  a  trial  proceeding  be  received  as  a  substitute, 
although  signed  by  him.* 

b.  Statutes  Remedial. — But  the  statutes  providing  for  a  bill 
of  exceptions  are  remedial  in  their  nature  and  will  be  liberally  con- 
strued,^ and  where  the  instrument  sent  up  in  the  record  purports 


nor  purporting  to  be  such,  and  lack- 
ing a  formal  commencement,  was  held 
invalid,  although  having  a  proper  con- 
clusion and  signed  by  the  trial  judge. 
Jenkins  v.  Wilson  (Ind.,  1895),  40  N. 
E.  Rep.  39. 

But  where  otherwise  sufficient,  the 
formal  beginning  and  ending  is  not  a 
requisite  to  the  validity  of  the  bill. 
Wilson  V.  Giddings,  28  Ohio  St.  554; 
Zabriskie  v.  Smith,  11  N.  Y.  482. 

In  a  recent  Indiana  case,  where 
the  paper  purporting  to  be  a  bill 
had  neither  a  formal  beginning  nor 
formal  ending,  but  was  called  by 
the  judge  in  his  certificate  a  "  bill  of 
exceptions,  *  *  *  being  the  original 
longhand  manuscript  of  all  the  evi- 
dence," and  was  termed  a  "  bill  of 
exceptions,"  also  in  the  clerk's  certifi- 
cate to  the  transcript,  it  was  held  re- 
ceivable as  one.  Chicago,  etc.,  R.  Co. 
V.  Wolcott  (Ind.,  1895),  39  N.  E.   Rep. 

451. 

1.  More  V.  Delvalle,  28  Cal.  174. 

Signed  Entry.  —  Consequently  a 
signed  entry  in  the  minutes  of  the 
court  is  not  a  bill  of  exceptions,  and 
cannot  be  read  as  such.  Haraszthy 
V,  Horton,46  Cal.  546;  Brown  v.  Kent- 
field,  50  Cal.  131;  Hanna  v.  Maas,  122 
U.  S.  26;  Pomeroy  v.  State  Bank,  i 
Wall.  (U.  S.)  592;  Thompson  v.  Riggs, 
5  Wall.  (U.  S.)  663;  Young  v.  Martin, 
8  Wall.  (U.  S.)  354;  Phoenix  Ins.  Co. 
V.  Lanier,  95  U.  S.  171 ;  Lewis  v.  May, 
22  Iowa  599; -Ferguson  v.  Ferguson, 
7  How.  Pr.  (N.  Y.  Ct.  App.)  217. 

But  in  the  state  of  Tennessee  it  has 
been  held  that  such  minutes,  where  in- 
tended to  operate  as  a  bill, and  properly 
authenticated  by  the  trial  judge,  might 
be  so  deemed.  Weakley  v.  Pearce,  5 
Heisk.  (Tenn.)  415;  Wynne  v.  Ed- 
wards, 7  Humph.  (Tenn.)  420. 

In  California,  an  extract  from  the 
minutes  of  the  clerk,  signed  by  the 
judge  in  the  due  course  of  the  proceed- 
ings of  the  court,  had  from  day  to  day 
during  the  term,  cannot  be  considered 


as  a  bill  of  exceptions.     Haraszthy  z/. 
Horton,  46  Cal.  546. 

2.  Owens  v.  Missouri  Pac.  R.  Co., 
67  Tex.  679;  Schlungger  v.  State,  113 
Ind.  295. 

By  Consent. — In  Gibbons  v.  Ogden, 
5  N.  J.  L.  853,  however,  it  was  held 
that  a  statement  made  by  the  chief 
justice  accompanying  the  bill  of  ex- 
ceptions, and  signed  by  the  parties  as 
forming  a  part  thereof,  would  be  so 
considered. 

3.  Iowa. — Claggett  v.  Gray,  i  Iowa 
21. 

Mississippi. — Vicksburg,  etc.,  R.  Co. 
V.  Ragsdale,  51  Miss.  453. 

Missouri.  —  Blankenship  v.  North 
Missouri  R.  Co.,  48  Mo.  377. 

Nebraska. — Morehead  v.  Adams,  18 
Neb.  569;  Edwards  v.  Kearney,  13 
Neb.  502;  McCarn  v.  Cooley,  30  Neb. 
552;  Richards  v.  State,  22  Neb.  145; 
Seward  v.  Klenck,  30  Neb.  775;  Green- 
wood V.  Cobbey,  24  Neb.  649. 

Nevada. — State  v.  Baker,  8  Nev. 
145;  State  V.  Salge,  i  Nev.  455. 

New  York. — Zabriskie  v.  Smith,  11 
N.  Y.  482. 

Ohio. — Wilson  v.  Giddings,  28  Ohio 
St.  554- 

Pennsylvania. — Thomas  v.  Wright, 
9  S.  &  R.  (Pa.)  90;  Stewart  v.  Hunt- 
ingdon Bank,  11  S.  &  R.  (Pa.)  267. 

South  Dakota. — Hall  v.  Harris,  2  S. 
Dak.  331. 

Wyoming. — Stirling  v.  Wagner 
(Wyoming,  1892),  31   Pac.  Rep.  1032. 

United  States. — Kleinschmidt  v.  Mc- 
Andrew,  117  U.  S.  2S2;  Simpson  v. 
Dall,  3  Wall.  (U.  S.)  469. 

Time  when  Taken. — So  a  statement 
after  the  language  of  a  charge  [ex- 
ception taken]  will  raise  the  presump- 
tion that  it  was  taken  at  the  time  the 
ruling  was  made.  "  Court  will  not 
allow  a  party  to  be  deprived  of  the 
benefits  of  his  exceptions  by  any  mere 
technical  defect  in  the  form  of  stating 
the  exceptions."  Hall  v.  Harris,  2  S. 
Dak.  331. 
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to  be  a  bill  of  exceptions  and  is  authenticated  as  such,  it  will  be  so 
considered  although  technically  defective.* 

2.  Construction  and  Effect — a.  Against  Appellant. — A  bill  of 
exceptions  is  substantially  a  pleading  of  the  exceptant  before  the 
appellate  court ;  *  he  is,  therefore,  responsible  for  all  deficiencies 
therein  ;  ^  and  where  the  bill  is  unintelligible,  confused,  or  con- 


1.  Transcript. — A  stipulation,  there- 
fore, that  a  transcript  may  be  accepted 
as  a  bill  of  exceptions  may  authorize  its 
signature  as  a  bill  of  exceptions  by  the 
trial  judge,  but  cannot  authorize  the 
transcript  to  be  so  considered  with- 
out such  signature.  McCarn  v. 
Cooley,  30  Neb.  552. 

Construction  of  General  Statutes. — On 
the  other  hand,  it  is  held  in  Alabafiia 
that  statutory  requirements  affecting 
bills  of  exceptions  are,  like  all  statutes 
affecting  the  technical  process  of  tak- 
ing and  perfecting  an  appeal,  strictly 
construed,  and  their  provisions  must 
be  fully  complied  with  or  the  bill  is  in- 
validated. Floyd  V.  Fountain,  17  Ala. 
700;  Godden  v.  Le  Grand,  28  Ala.  158; 
Moore  v.  Appleton,  34  Ala.  147. 

So  an  entire  transcript  made  out  in 
the  form  of  a  bill  of  exceptions,  and 
setting  out,  besides  pleadings,  etc., 
charges,  evidence,  etc.,  cannot  be 
deemed  a  bill  of  exceptions  for  any 
purpose.  Efurd  v.  Loeb,  82  Ala.  429; 
Weems  v.  Weems.  69  Ala.  104. 

Statement  on  Motion  for  New  Trial. — 
A  statement  filed  in  aid  of  a  mo- 
tion for  a  new  trial,  containing  all  the 
exceptions  taken  and  allowed  on  the 
trial,  together  with  all  the  evidence 
relating  to  the  same,  will  be  considered 
as  a  bill  of  exceptions  where  settled 
and  allowed  in  apt  time  by  the  trial 
judge.  Alexander  v.  U.  S.,  57  Fed. 
Rep.  828. 

2.  Garrity  v.  Hamburger  Co.,  136 
111.  499;  Thompson  v.  Seipp,  44  111, 
App.  515;  Alley  v.  Limbert,  35  111. 
App.  592. 

It  will  not  be  deemed,  therefore,  the 
writing  of  the  trial  judge.  Garrity  v. 
Hamburger  Co.,  136  111.  499. 

Admissions. — As  a  bill  of  exceptions 
is  presumed  to  have  been  prepared 
by  the  exceptant  or  his  attorney,  facts 
stated  therein  as  having  occurred  on 
the  trial  are  his  admissions  that  they 
did  occur.     Smith  v.  Lisher,23  Ind.500. 

Effect  in  Eqtiity. — Where,  in  a  suit  in 
equity  heard  on  pleadings  and  proof, 
the  judge  allowed  a  bill  of  exceptions 
to  the  entry  of  decrees  and  proceed- 


ings thereto  relating,  and  ordered  it 
to  be  filed  as  part  of  the  record,  it  was 
held  to  have  the  same  effect  as  if  the 
narrations  it  contained  of  what  had 
occurred  were  incorporated  in  the  body 
of  the  decree.  Ensminger  v.  Powers, 
108  U.  S.  301. 

As  Evidence. — It  is  conclusive  evi- 
dence between  the  parties,  but  in  the 
particular  suit  only,  as  to  the  facts 
stated  therein.  Law  v.  Merrills,  6 
Wend.  (N.  Y.)  276;  Shotwell  v.  Ham- 
blin,  23  Miss.  156;  Bingham  v.  Cabbot, 
3  Dall.  (U.  S.)38. 

Subsequent  Trial. — But  it  is  not  com- 
petent evidence,  on  a  subsequent  trial, 
to  prove  what  the  testimony  of  the 
witnesses  was  on  the  trial  in  which 
the  bill  of  exceptions  was  taken.  Kirk 
V.  Moury,  24  Ohio  St.  587. 

Where  no  Jurisdiction  of  Subject-matter. 
— Where  the  trial  court  entertains  a 
suit  of  whose  subject-matter  it  has  no 
jurisdiction,  a  bill  of  exceptions  on 
appeal  from  a  decision  therein  will 
not  be  dismissed,  but  judgment  will 
be  reversed.  Pope  v.  Jones,  79  Ga. 
488  ;  Walker  v.  Banks,  65  Ga.  20  ; 
Worsham  v.  Murchison,  66  Ga.  715; 
Castleberry  v.  State,  68  Ga.  49  ; 
Memmler  v.  Roberts,  81  Ga.  351.  See 
article  Appeals,  Appealable  Judgments 
and  Orders,  Vol.  II.,  p.  52. 

Where  it  refuses  to  act  in  such  a 
case  the  bill  will  be  dismissed  on  ap- 
peal. Pope  V.  Jones,  79  Ga.  488; 
Wheeler  v.  Walker,  55  Ga.  256;  Stan- 
ton V.  Speer,  69  Ga.  771;  Tison  v.  My- 
rick,  60  Ga.  123  ;  Middlebrooks  v. 
Middlebrooks,  57  Ga.  193. 

In  Mississippi,  however,  it  is  held 
that  where  the  decision  of  a  trial 
court  is  absolutely  void,  because  the 
case  in  which  it  is  made  is  beyond  its 
jurisdiction,  the  bill  of  exceptions 
taken  therein  is  void  also.  Bowers  v. 
Ross,  55  Miss.  213. 

Florida. — Willingham  v.  State,  21 
Fla.  76i;Gallaher  v.  State,  17  Fla.  370; 
Newton  v.  State,  21  Fla.  53;  Potsdamer 
z/.  State,  17  Fla.  895;  Jones  v.  Town- 
send,  21  Fla.  431. 

3.  Illinois. — Neufeld  v.  Rodominski 
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flicting,  it  will  be  interpreted  against  the  appellant  and  in  support 
of  the  judgment.*  The  same  principle  requires  alleged  errors 
to  be  disregarded  where  not  clearly  shown.* 


41  111.  App.  144;  Rogers  v.  Hall,  4  111. 
5;  Alley  V.  Limbert,  35  111.  App.  592. 

Indiana. — Stout  v.  Woods,  79  Ind. 
109. 

1.  Alabama. — McReynolds  v.  Jones, 
30  Ala.  loi  ;  Dozier  v.  Joyce,  8  Port. 
(Ala.)  303;  Donnell  v.  Jones,  17  Ala. 
689;  Patton  V.  Hayter,  15  Ala.  18. 

Georgia. — Franklin  v.  Madden,  77 
Ga.  487. 

Illinois. — Spahn  v.  People,  137  111. 
546;  Brown  v.  Griffin,  40  111.  App.  559; 
Alley  V.  Limbert,  35  111.  App.  593; 
Garrity  v.  Hamburger  Co.,  136  111. 
513;  Monroe  v.  Snow,  33  111.  App.  232. 

Indiana. — Stout  v.  Woods,  79  Ind. 
109;  Johnson  v.  Wiley,  74  Ind.  233; 
Wells  V.  Wells,  71  Ind.  509. 

Louisiana. — State  v.  Johnson,  36  La. 
Ann.  852. 

N'ew  York. — Price  v,  Powell,  3  N. 
Y.  322. 

Ohio. — HoUister  v.  Reznor,  9  Ohio 
St.  1. 

Texas. — Walker  v.  State,  19  Tex. 
App.  176;  Stephens  v.  Bowerman,  27 
Tex.  18:  Litton  v.  Thompson,  2  Tex. 
Unrep.  Gas.  580;  Rains  v.  Hood,  23 
Tex.  555. 

Vermont. — Adams  v.  Ellis,  i  Aik. 
(Vt.)  24:  French  v.  Ware,  65  Vt.  338; 
Cram  v.  Cram,  33  Vt.  15. 

Disordered  Bill. — So  where  the  bill  is 
made  up  of  portions  of  the  evidence, 
and  these  are  set  forth  in  detached 
and  scattered  parcels,  every  doubt 
will  be  resolved  against  the  appellant. 
Price  V.  Powell,  3  N.  Y.  322. 

Improper  Bill. — Where  the  bill  of  ex- 
ceptions is  drawn  up  in  disregard  of 
settled  rules  of  law,  it  fails  to  present 
exceptions  in  such  wise  as  to  be  re- 
viewable, and  judgment  will  be  af- 
firmed. Hanna  v.  Maas,  122  U.  S. 
24;  Suydam  v.  Williamson,  20  How. 
(U.  S.)427. 

Against  the  Appellant. — The  rule  as 
usually  stated  is  that  the  bill  of  ex- 
ceptions will  be  most  strongly  con- 
strued against  the  appellant. 

Alabama. — Thompson  v.  Drake,  32 
Ala.  99;  Mallory  v.  Stodder,  6  Ala. 
801;  Patton  V.  Hayter,  15  Ala.  18; 
Donnell  v.  Jones,  17  Ala.  6S9;  Per- 
minter  v.  Kelley,  18  Ala.  716;  Mitchell 
V.  Cowsert,  20  Ala.  186;  Andress  v. 
Broughton,  21    Ala.   200;   Sammis   v. 


Johnson,  22  Ala.  690;  Harris  v.  Row- 
lands, 23  Ala.  644;  Furlow  v.  Merrell, 
23  Ala.  705;  Nash  v.  Shrader,  27  Ala. 
377;  Gillespie  v.  Burleson,  28  Ala.  552; 
Smith  V.  Garrett,  31  Ala.  492;  Lewis 
V.  Paull,  42  Ala.  136;  Thomasson  v. 
Groce.  42  Ala.  431. 

Colorado. — Martin  v.  Force,  3  Colo. 
199. 

Illinois. — Rogers  v.  Hall,  4  111.  5; 
McKee  v.  Ingalls,  5  111.  30;  Michigan 
City  First  Nat.  Bank  v.  Haskell,  23 
111.  App.  616;  Chicago  City  R.  Co.  v. 
Duffin,  24  111.  App.  28;  Monroe  v. 
Snow,  33  111.  App.  230. 

Ohio. — Hollister  v.  Reznor,  9  Ohio 
St.  I. 

But  it  must  be  so  construed  as  to 
have  a  reasonable  meaning.  Smith 
V.  Garrett,  31  Ala.  493;  and  avoid  in- 
consistencies, Goodgame  v.  Clifton,  13 
Ala.  583;  and  words  will  be  given 
their  natural  import  and  meaning, 
Thompson  v.  Drake,  32  Ala.  99. 

In  Virginia,  however,  early  cases 
hold  that  where  a  bill  of  exceptions  to 
an  instruction  given  by  the  trial  judge 
to  the  jury  is  so  vague  and  confused 
that  the  appellate  court  cannot  under- 
stand the  precise  state  of  the  case  nor 
the  effect  of  the  instructions,  judg- 
ment will  be  reversed,  the  verdict  set 
aside,  and  the  cause  remanded  for  new 
trial.  Bowyer  v.  Chesnut,  4  Leigh 
(Va.)  I  ;  Raines  v.  Philips,  i  Leigh 
(Va.)  483;  Thompson  v.  Gumming,  2 
Leigh  (Va.)  321. 

Printed  Becord. — In  Wisconsin  it  is 
held  that  where  the  bill  of  exceptions 
contradicts  the  printed  record  and  is 
confused  and  unintelligible,  the  points 
attempted  to  be  raised  will  not  be  re- 
versed. Green  v.  Stacy  (Wis.,  1895), 
62  N.  W.  Rep.  627. 

In  Criminal  Case  —  Indiana. — In  a 
criminal  case,  however,  it  was  held  in 
Indiana  that  where  the  bill  of  excep- 
tions embodied  two  contradictory 
statements  favorable  to  the  prisoner 
it  would  be  adopted.  Willey  v.  State, 
52  Ind.  251. 

2.  Florida. — Livingston  v.  Cooper, 
22  Fla.  292;  Myrick  v.  Merritt,  22  Fla. 
335;  Blige  V.  State,  20  Fla.  742;  Bailev 
V.  Clark,  6  Fla.  516;  Burk  v.  Clark,  8 
Fla.  9;  Tompkins  v.  Eason,  8  Fla. 
14. 
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b.  Where  Bill  Omitted. — Where  the  bill  is  omitted  entirely 
the  appeal  will  not  generally  be  dismissed  unless  statutes  so  pro- 
vide.* The  appellate  court  has  jurisdiction  to  search  the  record 
proper  for  errors  alleged  therein,  and  reverse  therefor  where  prej- 
udicial.*    Errors  not  shown  therein  cannot  be  considered.' 


Texas. — Davis  v.  State,  14  Tex. 
App.  645;  Walker  v.  State,  9  Tex. 
App.  200. 

Specific  Points  Stated. — So  on  appeal 
a  party  is  confined  to  the  point  or 
points  excepted  to,  as  shown  by  the 
bill  ;  and  even  although  all  the  evi- 
dence introduced  on  the  trial  is 
brought  up,  the  court  cannot  consider 
matters  not  specifically  stated  as  a 
ground  of  exception. 

Florida. — Gray  v.  Belden,  3  Fla. 
114. 

New  Jersey. — Apgar  v.  Hiler,  24  N. 
J.  L.  816. 

New  York. — Whiteside  v.  Jackson,  i 
Wend.  (N.  Y.)  421;  Frier  v.  Jackson, 
8  Johns.  (N.  Y.)  495;  Jackson  v.  Cad- 
well,  I  Cow.  (N.  Y.)  622;  Kelly  v. 
Kelly,  3  Barb.  (N.  Y.)  419;  Hunter  v. 
Sandy  Hill,  6  Hill  (N.  Y.)  407. 

1.  Dawes  v.  Glasgow,  i  Pin.  (Wis.) 
171;  Doty  V.  Strong,  i  Pin.  (Wis.) 
313;  Rolette  V.  Crawford  County,  i 
Pin.  (Wis.)  384;  Hays  v.  Kendall,  5 
Wis.  132;  Cavenaugh  v.  Titus,  5  Wis. 
143;  Riker  v.  Scofield,  6  Wis.  367;  Mer- 
vins  V.  O'Day,  9  Wis.  156;  Davidson 
V.  Davidson.  10  Wis.  86;  Conger  v. 
Chamberlain,  11  Wis.  187;  Noesen  v. 
Port  Washington,  37  Wis.  168;  Mc- 
Ginnis  ?/.  Pomeroy,  47  Wis.  137;  Mat- 
ter V.  Hutchinson,  25  Wis.  27;  Kelley 
V.  Chicago,  etc.,  R.  Co.,  53  Wis.  74; 
McEntee  v.  State,  24  Wis.  43. 

In  Nevada  an  appeal  taken  without 
any  statement  or  bill  of  exceptions 
will  be  dismissed.  State  v.  Lamb,  20 
Nev.  181;  State  v.  Fellows,  8  Nev.  311. 

In  Pennsylvania  it  is  held  that  an 
appeal  in  an  action  of  trespass  will  be 
quashed  where  the  record  shows  that 
no  bill  of  exceptions  was  filed,  and  the 
charge,  though  printed  in  the  proper 
book,  was  neither  filed  by  the  judge, 
nor  approved  by  him  and  filed  of  record 
by  his  order.  Hill  v.  Egan,  160  Pa. 
St.  119. 

In  a  Criminal  Case  where  there  is  no 
bill  of  exceptions  taken  the  appellate 
court  can  review  nothing  but  the  rec- 
ord proper,  the  indictment  and  the 
subsequent  pleading  including  verdict 
and  judgment.  State  v.  Pints,  64  Mo. 
317. 


2.  St.  Louis  V.  Milligan,  18  Mo. 
181;  Rankin  v.  HoUoway,  3  Smed.  & 
M.  (Miss.)  614. 

Where  Confined  to  Bill.  —  Where  a 
court  is  required  to  try  a  cause  on  a 
bill  of  exceptions,  it  cannot  look  to 
other  parts  of  the  transcript  for  sup- 
posed errors  not  disclosed  in  the  bill 
itself.     Bartee  v.  James,  33  Ala.  34. 

3.  State  V.  Wilson,  5  Nev.  43;  Rue 
V.  Ketchum,  51  Wis.  324;  Territory  v. 
Doty,  I  Pin.  (Wis.)  396;  Osborn  v. 
Jaines,  17  Wis.  573;  Shipman  v.  State, 
44  Wis.  458;  Hinckley  v.  Beckwith,  23 
Wis.  328;  Newcomb  v.  Trempealeau, 
24  Wis.  459;  Thurber  v.  Jones,  14  Wis. 
16;  Krause  v.  Krause,  23  Wis.  354; 
Reid  V.  Case,  14  Wis.  429;  Barber  v. 
Walker,  26  Wis.  44;  Imhoff  v.  Chicago, 
etc.,  R.  Co.,  22  Wis.  681;  Cutler  v. 
Hurlbut,  29  Wis.  152;  Kneifle  v.  State, 
13  Wis.  369;  Zeidler  v.  Johnson,  38 
Wis.  335;  Dougherty  v.  North  Wis- 
consin R.  Co.,  36  Wis.  402;  Geekie  v. 
Wells,  37  Wis.  362;  Cairns  z/.O'Bleness, 
40  Wis.  469. 

Judgment  Boll. — So,  on  appeal  from  a 
judgment  without  a  statement  of  facts 
or  bill  of  exceptions,  only  the  judg- 
ment roll  is  brought  up,  and  no  ques- 
tion arising  outside  of  it  can  be  con- 
sidered. Wetherbee  v.  Carroll,  33  Cal. 
SSI- 
Judgment  Affirmed. — And  conversely, 
where  no  error  is  contained  in  the 
record  proper  and  there  is  no  bill 
of  exceptions,  judgment  will  be  af- 
firmed. 

California. — Bacon  v.  Robson,  35 
Cal.  399. 

Illinois. — Winona  Paper  Co.  v.  W. 
O.  Taylor  Co.,  27  111.  App.  558. 

Pennsylvania. — Lehigh  Valley  F. 
Ins.  Co.  V.  Tighe,  2  Penny  (Pa.)  505. 

Texas. — McDowell  v.  Fowler,  80 
Tex.  587;  Texas,  etc.,  R.  Co.  v.  Mc- 
Allister, 59  Tex.  362;  Auding  v. 
Perkins,  29  Tex.  353;  Henderson  v. 
Trimble,  8  Tex.  174;  Cannon  v.  Tomp- 
kins, 22  Tex.  35;  Johnson  v.  Blount, 
48  Tex.  38;  Bond  v.  Mallow,  17  Tex. 
636;  Crook  V.  M'Greal,  3  Tex.  491; 
Moore  v.  Hardison,  10  Tex.  467; 
Texas,  etc.,  R.  Co.  v.  Evans,  2  Tex. 
Unrep.  Cas.  (Tex.)  319;  Hall  v.  Little, 
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Constraction. 


c.  Omissions  rx  the  Bill. — Where  any  facts  essential  to  show 
error  are  omitted  from  the  bill  of  exceptions  the  court  will  refuse 
to  review  the  point  excepted  to,  as  the  presumption  is  that  th« 
action  of  the  trial  court  is  correct.*  See  article  APPEALS,  Pre- 
siiviptions  on  Appeal,  Vol.  II.,  p.  420. 


II  Tex.  411;  Dewees  v.  Hudgeons,  i 
Tex.  192;  Edrington  v.  League,  i  Tex. 
64;  Jones  V.  Black,  i  Tex.  527;  DuflSeld 
V.  Bodine,  2  Tex.  292;  Borden  v. 
Houston,  2  Tex.  594;  Kirkman  v. 
Snively,  2  Tex.  447;  Green  v.  Franklin, 
I  Tex.  497;  Secrest  v.  Townsend,  i  Tex. 
414;  McMullen  v.  Kelso,  4  Tex.  235. 

United  States. — New  Orleans  Bank 
V.  Caldwell,  154  U.  S.  592;  Glenn  v. 
Fant,  134  U.  S.  398. 

On  Bill  Alone. — A  review  cannot  be 
had  on  a  bill  of  exceptions  alone,  as 
there  is  nothing  to  show  that  a  judg- 
ment has  been  rendered  and  entered 
below.  Chamberlin  v.  Morey,  19 
Wend.  (N.  Y.)  350. 

1.  Arkansas.  —  Everett  v.  Clements, 
9  Ark.  4S0;  Bankhead  v.  Hubbard,  14 
Ark.  298;  Mitchell  v.  Byrd,  7  Ark.  408; 
Henry  v.  Gibson,  26  Ark.  519;  Seifrath 
V.  State,  35  Ark.  412;  Thomas  v. 
Hinkle,  35  Ark.  450. 

California. — Hinkle  v.  San  Fran- 
cisco, etc.,  R.  Co.,  55  Cal.  627;  People 
V.  Whitney,  53  Cal.  421. 

Colorado. — Dusing  v.  Nelson,  7  Colo. 
1S4;  Behymer  v.  Nordloh,  12  Colo.  352. 

Illinois. — Smith  v.  Gilman.  38  111. 
App.  397;  Yaeger  v.  Henry,  39  111. 
App.  22;  Rohrheimer  v.  Eagle.  30  111. 
App.  498;  Treishel  v.  McGill,  28  111. 
App.  68;  Ryan  v.  Sanford,  133  111.  298; 
Goodwillie  v.  Lake  View,  137  111.  67; 
Redner  v.  Davern,  41  111.  App.  247; 
Brown  v.  Lehigh,  etc..  Coal  Co.,  40 
111.  App.  603;  Schmidt  v.  Bauer,  33  111. 
App.  93;  Chicago,  etc.,  R.  Co.  v.  Lane, 
130  111.  122;  McCarty  v.  Chicago,  etc., 
R.  Co.,  34  111.  App.  273;  McFarland 
V.  Claypool,  30  111.  App.  39;  Hosmer 
V.  Drainage  Dist.,  135  111.  55. 

Indiana. — Vanderkarr  v.  State,  51 
Ind.  91;  Schlungger  f.  State,  113  Ind. 
297. 

Kentucky. — Com.  z/. Runnion,3  Mete. 
(Ky.)3;  Reed  v.  Com.,  7  Bush  (Ky.) 
642;  McDaniel  v.  Com.,  6  Bush  (Ky.) 
326;  Mickey  v.   Com.,   9  Bush  (Ky.) 

594- 

Louisiana. — Scott  v.  Lawson,  10  La. 
Ann.  547;  State  v.  Judge,  40  La.  Ann. 
809. 

Massachusetts. — Boston  Loan  Co.  v. 
Myers,    143     Mass.    446;     Khron    v. 
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Brock,  144  Mass.  516;  Haverhill  Loan, 
etc.,  Assoc.  V.  Cronin,  4  Allen  (Mass.) 
141;  Mclntyre  v.  Park,  11  Gray  (Mass.) 
102;  Gunnison  v.  Langley,  3  Allen 
(Mass.)  337;  Hackett  v.  King,  8  Allen 
(Mass.)  144;  Com.  v.  O'Brien,  119 
Mass.  342 ;  Hobart  v.  Plymouth  County, 
100  Mass.  159;  Kershaw  v.  Wright, 
115  Mass.  361;  Britton  v.  Worcester 
County.    123   Mass.  309. 

Mississippi.  —  Rankin  v.  Butler,  3 
Smed.  &  M.  (Miss.)  473;  Neal  v.  Saun- 
derson,  2  Smed.  &  M.  (Miss.)  572; 
Hamilton  v.  State,  35  Miss.  214;  Dal- 
rymple  v.  Buckingham,  23  Miss.  597; 
Hines  v.  North  Carolina,  10  Smed.  & 
M.  (Miss.)  530;  Townsend  v.  Blewett, 
5  How.  (Miss.)  503;  Harris  v.  New- 
man, 5  How.  (Miss.)  654. 

Missouri. — Ray  v.  Brown,  80  Mo. 
230;  Kennerly  v.  Merry,  11  Mo.  214; 
Roesler  v.  Citizens'  Bank,  88  Mo.  565; 
Dinwiddle  v.  Jacobs,  82  Mo.  195; 
Greene  County  v.  Wilhite,  35  Mo.  App. 
39;  Frazer  v.  Yeatman,  10  Mo.  501. 

Ohio. — Bean  z'.  Green,  33  Ohio  St.  444. 

Tennessee. — Matthews  v.  Weeden,  4 
Yerg.  (Tenn.)  167;  Union  Bank  v. 
Lowe,  Meigs  (Tenn.)  229;  Melton  v. 
State,  3  Humph.  (Tenn.)  394;  Martin 
V.  Tennessee  Bank,  2  Coldw.  (Tenn.) 
334;  Sible  V.  State,  3  Heisk.  (Tenn.) 
140;  Crawford  v.  Bynum,  7  Yerg. 
(Tenn.)  383;  Harris  v.  State,  3  Heisk. 
(Tenn.)  140  n. ;  Wickham  v.  State,  7 
Coldw.  (Tenn.)  525;  Wilkins  v.  Gil- 
more,  2  Humph.  (Tenn.)  140;  Sweat  v. 
Rogers,  6  Heisk.  (Tenn.)  119;  Holbert 
V.  Seawright,  3  Baxt.  Ctenn.)  170; 
Nolen  V.  Wilson,  5  Sneed  (Tenn.)  334; 
Trott  V.  West,  Meigs  (Tenn.)  169; 
Davis  V.  Jones,  3  Head  (Tenn.)  605; 
Pullen  V.  Lane,  4  Coldw.  (Tenn.)  250; 
Whiteside  v.  Button,  2  Coldw.  (Tenn.) 
95;  Woods  V.  State,  7  Coldw.  (Tenn.) 
336;  Heatherly  v.  Bridges,  I  Heisk. 
(Tenn.)  220;  Turnley  v.  Evans,  3 
Humph.  (Tenn.)  222;  Chambers  v. 
Brown,  Cooke  (Tenn.)  293;  Nichols  z/. 
State  Bank,  3  Yerg.  (Tenn.)  iii;  Mul- 
holland  v.  EHitson,  i  Coldw.  (Tenn.) 
313;    Nave  V.  Nave,  i   Heisk.  (Tenn.) 

324- 

Vermont. — Poultney  v.  Glover,  23  Vt. 
328;  Bradley  v.  Pratt,  23  Vt.  378;  Oaks 
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3.  Verity  of  the  Bill — a.  Generally. — A  bill  of  exceptions, 
being  made  up  by  the  judge  under  the  solemn  sanction  of  his  signa- 
ture and  seal,  and  with  the  aid  of  the  attorneys  of  the  respective 
parties,  and,  when  properly  authenticated,  becoming  a  record, 
imports  absolute  verity,  and  the  truth  of  its  statements  can  never 
be  doubted.*     Its  recitals  cannot,  therefore,  be   impeached    by 


V.  Oaks,  27  Vt.  410;  Beard  v.  Murphy, 
37  Vt.  99;  Westford  v.  Essex,  31  Vt. 
459;  Isham  V.  Eggleston,  2  Vt.  270; 
Green  z/.  Donaldson,  16  Vt.  162;  Gates 
V.  Bowker,  18  Vt.  23;  Spaulding  v. 
Warner,  57  Vt.  654:  State  v.  Nulty,  57 
Vt.  543;  Partch  z'.  Spooner,  57  Vt.  583; 
Brownell  v.  Troy,  etc.,  R.  Co., -55  Vt. 
2i3;  Burton  v.  Barlow,  55  Vt.  434; 
Lillie  V.  Lillie,  55  Vt.  470;  Eames  v. 
Brattleboro,  54  Vt.  471;  Melendy  7/. 
Spaulding,  54  Vt.  517;  Rogers  v.  Swan- 
ton,  54  Vt.  585;  Weeks  v.  Lyndon,  54 
Vt.  638;  Gibson  v.  Vail,  53  Vt.  476; 
Stone  V,  Tupper,  58  Vt.  409;  Boutelle 
V.  Westchester  F.  Ins.  Co.,  51  Vt.  4. 

Virginia. — Callaghan  v.  Kippers,  7 
Leigh  (Va.)6o8. 

West  Virginia. — Lively  z/.  Ballard,  2 
W.  Va.  496;  Shepherd  v.  McQuilken, 
2  W.  Va.  90;  Wise  v.  Postlewait,  3 
W.  Va.  452;  Kuykendall  v.  Ruckman, 
2  W.  Va.  332;  Dawson  v.  Prichard,  5 
W.  Va.  18;  Hooff  V.  Rollins,  5  W.  Va. 
540;  Carlton  v.  Moys,  8  W.  Va.  245; 
Patton  V.  Elk  River  Nav.  Co.,  13  W. 
Va.  261;  Nease  v.  Capehart,  15  W.  Va. 
200;  Taylor  v.  Boughner,  16  W.  Va. 
327;  Ramsburg  v.  Erb,  16  W.  Va.  777; 
Todd  V.  Gates,  20  W.  Va.  464;  Faw- 
cett  V.  Pittsburg,  etc.,  R.  Co.,  24  W. 
Va.  755. 

Wisconsin. — Davis,  etc.,  Bldg.,etc., 
Co.  V.  Cupp  (Wis.,  1895),  6?  N.  W. 
Rep.  520;  Cunningham  v.  Gallagher, 
61  Wis.  170. 

Where  Bill  Incomplete, — Where  on 
appeal  from  probate  a  bill  of  excep- 
tions does  not  set  out  the  evidence, 
but  states  merely  that  certain  papers 
and  records  by  name  were  introduced, 
the  court  will  presume  in  favor  of  the 
correctness  of  the  decision  of  the 
court  below,  and  the  judgment  will  be 
affirmed.  Barwick  v.  Rackley,  45 
Ala.  215;  Rushton  v.    Martin,  43  Ala. 

555- 

Assnmption  of  Facts. — And  where  a 
fact  is  assumed  as  proved  in  a  charge 
it  will  be  presumed  on  appeal  that  the 
evidence  justified  the  assumption,  un- 
less it  is  shown  by  the  bill  of  excep- 
tions that  the  evidence  was  conflicting 

3  Encyc.  Pi.  &  Pr.— 33.  5 


or  left  the  fact  in  doubt.  Kirkland  v. 
Gates,  26  Ala.  465. 

Instructions. — So  where  instructions 
are  omitted  altogether,  they  will 
be  presumed  correct.  Gausman  v. 
Schmittenberg  (Ky.,  1889),  x\  S.  W. 
Rep.  594- 

What  not  Presumed. — But  in  the  ab- 
sence of  a  bill  of  exceptions  it  will  not 
be  presumed,  to  support  a  judgment, 
that  material  facts  not  alleged  in  the 
complaint  were  proven.  Lauer  v. 
Bandow,43  Wis.  556.  See  Presumptions 
on  Appeal,  Vol.  II.,  p.  420. 

In  Smith  v.  Com.,  i  Duv.  (Ky.)  224, 
a  criminal  case,  it  was  said  that  un- 
less the  record  authorized  in  some 
way  the  inference  that  it  did  not  con- 
tain all  the  instructions,  the  judicial 
construction  should  be  that  it  did. 
But  this  is  not  the  remedy.  See  Pre- 
sumptions on  Appeal,  Vol.  II.,  p.  420. 

1.  Arkansas. — McDonald  v.  Faulk- 
ner, 2  Ark.  472;  Governor  v.  Evans,  i 
Ark.  360. 

Florida. -r~  Bailey  v.  Clark,  6  Fla. 
516;  Sams  V.  King,  18  Fla.  552. 

Indiana. — Longworth  w.  Higham,  89 
Ind.  352;  Vermillion  v.  Nelson,  87  Ind. 
194;  Thames,  etc.,  Co.  v.  Beville,  100 
Ind.  309;  Walls  v.  Anderson,  etc.,  R. 
Co.,  60  Ind.  56;  Beavers  v.  State,  58 
Ind.  530;  Blizzard  v.  Blizzard,  48  Ind. 
540;  Ryan  v.  Burkham,  42  Ind.  507; 
Jelley  v.  Roberts,  50  Ind.  i;  Seymour 
Woollen  Factory  Co.  v.  Brodhecker, 
130  Ind.  389;  Bartel  v.  Tieman,  55  Ind. 
438;  Meredith  w.  Lackey,  14  Ind.  529. 

Maryland. — Mitchell  v.  Mitchell,  i 
Gill  (Md.)66. 

Wisconsin. — Murphy  v.  Martin,  58 
Wis.  277. 

Judge's  Certificate.— So  where  the  bill 
of  exceptions  has  become  part  of  the 
record  by  signing  and  filing,  it  cannot 
be  altered  by  a  judge's  certificate. 
Dedric  v.  Hodson,  62  Iowa  566. 

The  certificate  of  the  justice  of  the 
peace  to  a  bill  of  exceptions  cannot  be 
altered  or  impeached  by  a  subsequent 
certificate  of  the  same  justice.  Fuller 
V.  Champaign  Twine,  etc.,  Co.,  39 
Kan.  492. 
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affidavits,*  nor  by  any  evidence  outside  the  record  itself.* 

b.  Conflict  in  Record. — where  Record  controls. — Where  the 
recitals  of  the  bill  conflict  with  the  recitals  of  the  record  as  to 
matters  properly  certified  up  by  the  clerk  in  the  record,  the  state- 
ments of  the  record  control.* 


Instances  of  Construction. — If  the  bill 
states  that  a  party  was  absent  at  the 
time  his  pleading  was  filed  he  will  be 
held  to  be  absent,  although  his  plead- 
ing has  his  name  to  it,  as  if  he  had 
filed  it  in  person.  Meredith  z/.  Lackey, 
14  Ind.  529. 

So  where  a  bill  of  exceptions  states 
that  the  court  permitted  evidence  to 
be  given,  it  cannot  be  shown,  on  ap- 
peal, that  it  was  subsequently  with- 
drawn, unless  the  bill  so  states. 
Brindle  v.  Mcllvaine,  9  S.  &  R.  (Pa.) 
74.  Or  where  a  trial  judge  certifies 
that  a  motion,  accompanied  by  affida- 
vits, was  made  at  a  previous  term, 
though  the  record  of  the  proceedings 
in  the  case  of  that  term  contains  no 
evidence  of  the  fact,  nevertheless  the 
appellate  court  is  bound  to  receive 
and  recognize  the  statements  in  the  bill 
as  conclusive,  and  treat  them  as  part 
of  the  record.  Kane  v.  Burrus,  2 
Smed.  &  M.  (Miss.)  313. 

So  where  the  bill  of  exceptions,  in 
the  recitals,  states  that  the  exceptions 
were  taken  at  the  time  when  made 
and  before  jury  retired,  it  cannot  be 
contradicted  by  the  statement  of  the 
clerk  in  the  record  that  they  were 
taken  subsequently,  Helm  v.  Smith, 
2  Smed.  &  M.  (Miss.)  403.  If  the 
verity  of  the  clerk's  return  is  to  be 
contested  a  continuance  of  the  appeal 
should  be  obtained,  for  the  purpose  of 
questioning  the  accuracy  in  the  trial 
court.     Eldred  v.  Malloy,  2  Colo.  20. 

Separate  Bills. — Where  separate  bills 
are  taken  out  by  the  appellant  and 
appellee  which  are  each  signed  by  the 
trial  judge  at  the  same  time,  such 
bills  are  treated  as  of  equal  verity; 
and  where  they  conflict  as  to  the  same 
point,  the  appellate  court  may  refuse 
to  consider  it.  Miller  v.  Clark,  56 
Mich.  337.  Compare  Briggs  v.  Georgia, 
12  Vt.  64. 

Each  bill  of  exceptions  must  be  con- 
sidered as  presenting  a  distinct  and 
substantial  case,  and  the  court  can 
consider  only  the  evidence  properly 
included  therein.  Southwestern  Va. 
Imp.  Co.  V.  Frari,  58  Fed.  Rep.  171; 
Jones  V.  Buckell,  104  U.  S.  554. 

1.  Indiana.  —  Beavers  v.  State,  58 
Ind.  530. 


Missouri. — State  v.  De  Mosse,  98  Mo. 
340;  State  V.  Greenwade,  72  Mo.  298. 

Tennessee.  —  Kennedy  v.  Kennedy, 
16  Lea  (Tenn.)  736. 

Texas. — Live  Oak  County  v.  Hea- 
ton,  39  Tex.  499. 

Improper  Allowance. — Affidavits  will 
not  be  received  in  the  appellate  court 
to  show  that  the  bill  of  exceptions  was 
improperly  allowed  and  signed  by  the 
trial  judge.  East  Line,  etc.,  R,  Co.  v. 
Culberson,  72  Tex.  375. 

The  Proper  Remedy  is  a  motion  before 
the  trial  judge  to  amend  the  records 
of  the  trial  court  by  striking  out  the 
bill  of  exceptions;  it  may  be  made 
after  the  perfection  of  an  appeal  and 
adjournment  for  the  term.  East  Line, 
etc.,  R.  Co.  V.  Culberson,  72  Tex. 
375;  and  a  certiorari  to  the  court  be- 
low to  bring  up  the  amended  bill, 
Hollingsworth  v.  Chapman,  50  Ala. 
24.     See  Amendments. 

To  Authenticate  Record. — Conversely, 
affidavits  will  not  suffice  to  authenti- 
cate the  recitals  in  a  bill  of  exceptions 
which  are  qualified  or  disputed  by  the 
trial  judge  in  his  note  of  explanation 
thereto.  Resort  must  be  had  to  a  bill 
of  exceptions  authenticated  by  by- 
standers, if  the  statute  so  allowed. 
Lindley  v.  State,  11  Tex.  App.  283. 

2.  Earl  of  Glasgow  v.  Hurbet  Alum 
Co.,  3  H.  L.  Cas.  25;  Bain  v.  White- 
haven, etc.,  R.  Co.,  3  H.  L.  Cas.  i; 
Heddleston  v.  Hendricks,  49  Ohio  St. 
297;  Pearce  v.  Clements,  73  Ala.  257; 
Ex  p.  Nelson,  62  Ala.  380;  Decatur 
Branch  Bank  v.  Kinsey,  5  Ala.  9; 
Chapman  v.  Holding,  54  Ala.  61; 
Hunter  v.  Heath,  76  Me.  221;  Har- 
wood  V.  Siphers,  70  Me.  464;  Allen  v. 
Lawrence,  64  Me.  175;  Brewer  v.  East 
Machias,  27  Me.  489;  Webster  v.  Fol- 
som,  58  Me.  230;  Maxwell  v.  Mitchell, 
61  Me.  106;  Holbrook  v.  Knight,  67 
Me.  244;  Oilman  v.  European,  etc., 
R.  Co.,  60  Me.  235. 

The  appellate  court  has  no  power  to 
look  beyond  a  properly  authenticated 
bill  of  exceptions  to  ascertain  what 
happened  in  the  trial  of  the  case  be- 
low.    Byrne  v.  Clark.  31  111.  App.  651. 

3.  Alabama. — Danforth  v.  Tennes- 
see, etc.,  R.  Co.,  93  Ala.  615;  Courie 
V.  Goodwin,  89  Ala.  571. 
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Where  Bill  Controls. — Where  the  conflict  is  as  to  matters  properly 
included  in  the  bill  of  exceptions,  the  recitals  of  the  bill  prevail 
over  the  recitals  of  the  record.* 

Statements  of  Facts. — The  recitals  of  the  bill  prevail  over  conflict- 
ing statements  in  the  statement  of  facts.* 


Arkansas. — Governor  v.  Evans,  i 
Ark.  352;  Greenwood  v.  State,  17  Ark. 
332;  Trammell  v.  Bassett,  24  Ark.  499; 
Crump  V.  Starke,  23  Ark.  131. 

Colorado. — Kirkpatrick  v.  Wheeler, 
8  Colo.  414. 

Iowa. — In  re  Pyle's  Estate,  82  Iowa 
146;  Cook  V.  U.  S.,  I  Greene  (Iowa)  56. 

Missouri. — State  v.  Sanger,  28  Mo. 

314- 

New  York. — Tuttle  v.  Jackson,  6 
Wend.  (N.  Y.)  213. 

Where  a  bill  of  exceptions  shows  a 
refusal  of  the  judge  to  permit  it  to  be 
filed,  in  contradiction  to  an  entry  show- 
ing that  the  court  permitted  it  to  be 
filed  and  to  form  part  of  the  record, 
the  record  statement  prevails.  Hixon 
v.  Weaver,  g  Ark.  135. 

Presumption  as  to  Verdict. — Where  the 
bill  of  exceptions  shows  an  informal 
verdict,  but  the  record  proper  a  ver- 
dict correct  in  form,  it  will  be  pre- 
sumed that  the  verdict  as  first  re- 
turned was  corrected  by  order  of 
court,  and  the  record  entry  will  pre- 
vail. Allmon  V.  Chicago,  etc.,  R.  Co. 
<Ill.,i895),  39  N.  E.  Rep.  569. 

But  in  Mississippi  it  was  held  that 
where  a  bill  of  exceptions  taken  by 
plaintiff,  to  an  order  of  the  court 
setting  aside  the  service  of  the  writ 
after  pleas  filed,  and  rendering  a 
final  judgment  for  the  defendant, 
recites  that  the  order  excepted  to 
was  made  on  the  motion  of  the 
plaintiff,  while  the  judgment  of  the 
court  itself  states  that  it  was  made 
on  motion  of  the  defendant,  the  high 
court  of  errors  and  appeals  will  adopt 
the  construction  that  the  order  was 
made  on  the  motion  of  the  defendant 
as  the  most  sensible  and  consistent 
with  the  whole  record.  Wooten  v. 
Wingate,  6  Smed.  &  M.  (Miss.)  271. 

Facts  Omitted. — The  omission  of  facts 
which  should  have  appeared  of  record 
cannot  be  remedied  by  a  bill  of  excep- 
tions afterwards  filed  in  the  case. 
Bowen  v.  State,  108  Ind.  411. 

1.  Alabama. — Petty  v.  Dill,  53  Ala. 
644;  Landreth  v.  Landreth,  9  Ala.  430; 
Vincent  v.  Rogers,  30  Ala.  471;  David- 
son V.  Street,  34  Ala.  125. 


Arkansas. — Touchstone  v.  Harris, 
22  Ark.  365. 

Indiana. — State  v.  Flemons,  6  Ind. 
279;  Carmichael  v.  Shiel,  21  Ind.  66; 
Cincinnati,  etc.,  R.  Co.  v.  McFarland, 
22  Ind.  459;  Alley  v.  State,  76  Ind.  94; 
Indiana,  etc.,  R.  Co.  v.  Adams,  112 
Ind.  302;  Doe  v.  Smith,  i  Ind.  451. 

Mississippi. — Carprew  v.  Canavan, 
4  How.  (Miss.)  370;  Helm  v.  Smith,  2 
Smed.  &  M.  (Miss.)  403;  Rhodes  v. 
Sherrod,  8  Smed.  &  M.  (Miss.)  97. 

Missouri.  —  Fulkerson  v.  State,  14 
Mo.  49. 

Texas. — Smith  v.  State,  4  Tex.  App. 
626. 

Clerk's  Memoranda  Unavailing. — It  fol- 
lows, from  the  principle  that  matters 
properly  in  the  bill  cannot  be  regarded 
if  found  elsewhere,  that  memoranda 
of  the  clerk  as  to  testimony  and 
exceptions  form  no  substitute  for  a 
bill.  Robinson  v.  L'Engle,  13  Fla. 
482. 

Florida. — Gray  v.  Belden,  3  Fla.  no; 
Proctor  V.  Hart,  5  Fla.  465;  Bailey  z/. 
Clark,  6  Fla.  516;  Dibble  v.  Truluck, 
II  Fla.  135. 

Indiana. — Wiler  v.  Manley,  51  Ind. 
169. 

Iowa.  —  Shepherd  v.  Brenton,  15 
Iowa  84. 

Contradiction  with  Finding. — So  a  re- 
cital of  a  waiver  of  a  jury  trial  in  the 
findings  cannot  prevail  against  a  show- 
ing in  the  bill  of  exceptions  that  a 
jury  trial  was  demanded  and  denied. 
Downing  v.  Le  Du,  82  Cal.  471. 

2.  Ezzell  V.  State,  29  Tex.  App.  521; 
Gaines  v.  Salmon,  16  Tex.  311; 
Smith  V.  State,  4  Tex.  App.  626;  Har- 
ris V.  State,  I  Tex.  App.  74;  McClel- 
land V.  Fallon,  74  Tex.  236. 

But  in  the  same  state  it  has  been 
held  that  where  the  bill  of  exceptions 
and  statement  of  facts  disagree  as  to  a 
recital  showing  error,  so  that  if  the 
statement  is  true  there  is  no  error, 
while  if  the  bill  is  true  error  has  been 
committed,  judgment  will  be  affirmed. 
McMichael  v.  Truehart,  48  Tex.  218; 
Ramsey  w.  Hurley,  72  Tex.  194.  Com- 
pare Gaines  v.  Salmon,  16  Tex.  311. 
See  article  Statement  of  Facts. 
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Form  and 


BILLS  OF  EXCEPTIONS. 


Construction. 


4.  "Waiver  of  Bill  by  Motion  for  New  Trial. — A  bill  of  exceptions 
contemplates  a  review  of  the  matters  contained  therein,  only  in  a 
higher  tribunal  of  appeal,*  consequently  a  party  cannot  move  for 
a  new  trial  on  any  point  raised  by  the  bill  without  waiving  his  bill 
of  exceptions  thereon.*  But  a  waiver  of  the  entire  bill  is  not 
necessary  ;  *  only  those  questions  in  the  bill  need  be  waived  which 
are  alleged  as  ground  for  the  motion  for  new  trial."* 

5.  Stay  of  Proceedings. — A  bill  of  exceptions  does  not  operate  as 
a  stay  of  proceedings.*  See  article  SUPERSEDEAS  AND  Stay  OF 
Proceedings. 


1.  Alabama. — West  v.  Cunningham, 
9  Port.  (Ala.)  104. 

Georgia. — McLendon  v.  Smith,  68 
Ga.  38;  Nacoochee  Hydraulic  Min. 
Co.  V.  Davis,  40  Ga.  309;  Holcombe  v. 
Roberts,  19  Ga.  588;  Irwin  v.  Jackson, 
34  Ga.  loi. 

Maryland. — Lee  v.  Tinges,  7  Md. 
226:  Mitchell  V.  Mitchell,  11  Gill  &  J. 
(Md.)389. 

Massachusetts. — See  Com.  v.  Dow, 
5  Met.  (Mass.)  331;  Cogswell  v. 
Brown,  i  Mass.  237. 

Mississippi. — Bowers  v.  Ross,  55 
Miss.  220. 

A^e-iv  Jersey. — Mann  v.  Glover,  14  N. 
J.  L.  198. 

New  York. — Hasbrouck  v.  Tappen, 
15  Johns.  (N.  Y.)  182;  Jackson  v. 
Varick,  7  Cow.  (N.  Y.)  412;  Seymour 
V.  Sloann,  18  Wend.  (N.  Y.)  589. 

England. — Doe  v.  Roberts,  2  Chitty 
Rep.  272,  18  E.  C.  L.  333;  Allen  v. 
Hayward,  7  Q.  B.  960,  53  E.  C.  L. 
960;  Adams  v.  Andrews,  15  Q.  B. 
looi,  69  E.  C.  L.  looi. 

2.  New  Jersey. — Mann  v.  Glover,  14 
N.  J.  L.  198;  Meeker  v.  Boylan,  27  N. 
J.  L.  263;  Fabrigan  v.  Mostyn,  2  W. 
Bl.  929;  Corlies  v.  Cummings,  5  Cow. 
(N.  Y.)4i5. 

United  States.— li.  S.  i/.  Hodge,  6 
How.  (U.  S.)279. 

But  see  Reed  v.  Miller,  i  Bibb  (Ky.) 
142,  where  it  was  held  that  the  court 
has  no  right  to  require  the  with- 
drawal of  the  bill  before  it  will  enter- 
tain a  motion  for  a  new  trial  present- 
ing the  same  questions. 

Necessity  of  Motion. — In  other  states 
the  opposite  rule  obtains  that  a  sub- 
sequent motion  by  the  appellant  for  & 
new  trial,  and  failure  to  insert  his 
exceptions  therein,  is  a  waiver  of  his 
right  to  a  review  of  such  exceptions 
on  appeal.  Bixby  v.  State,  15  Ark. 
395;  Ferguson  v.  Ehrenberg,  39  Ark. 
420. 


In  Massachusetts  it  was  held  that  the 
court  will  grant  a  new  trial  without 
requiring  the  right  of  review  to  be 
waived,  where  the  court  held  on  the 
trial  that,  from  the  facts  shown  by  the 
plaintiff,  the  law  was  such  that  he 
could  not  recover,  and  stopped  the  ex- 
amination of  witnesses  for  the  defend- 
ant on  that  ground;  but  the  jury 
found  a  verdict  for  plaintiff,  against 
the  direction  of  the  judge.  Dunham 
V.  Baxter,  4  Mass.  79. 

Eule  in  Mississippi. — A  motion  for 
new  trial  is  not  a  waiver  of  special 
bills  of  exception  taken  during  the 
trial  of  a  case,  and  while  the  Supreme 
Court  cannot  consider  exceptions  to 
the  action  of  the  court  below  on  a 
motion  for  a  third  new  trial,  it  will 
consider  special  bills  of  exceptions  to 
the  evidence,  and  to  the  instructions 
given  in  the  progress  of  the  triaL 
Bowers  v.  Ross,  55  Miss.  213. 

3.   Mann  v.  Glover,  14  N.  J.  L.  198. 
Mann    v.    Glover,    14    N.   J. 
Meeker  v.    Boylan,   27   N.   J. 


L. 
L. 


4. 

198; 
263. 

6.  The  procurement  of  a  bill  of  ex- 
ceptions does  not,  accordingly,  sus- 
pend the  appellee's  right  to  give  notice 
of  the  entry  of  judgment,  which  sets 
the  time  to  settle  the  bill.  Sexton  v. 
Pickett,  24  Wis.  348. 

An  order  staying  the  proceedings 
until  security  for  costs  had  been 
given  by  the  exceptant  does  not  oper- 
ate to  stay  the  sealing  of  the  bill  of 
exceptions.     Hill  v.  Fox,   3   H.  &  N. 

547- 

AUhoiigh  a  bill  of  exceptions  may 
act  as  a  statutory  stay  of  proceedings, 
nevertheless  it  does  not  prevent  a  rule 
7!isi  for  judgment.  Moran  v.  Dawes, 
4  Cow.  (N.  Y.)  22. 

Entry  of  Appeal.— The  mere  filing  of 
a  bill  of  exceptions  does  not  constitute 
the  entry  of  an  appeal.  State  v^ 
Mackall,  11  Gill  &  J.  (Md.)  456. 
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BILLS  OF  PARTICULARS. 

By  R.  A.  Daly. 

L  Definition  and  Oeigin,  518. 
n.  At  Law  and  in  EftuiTY,  518. 
III.  PUEPOSE  and  Effect,  519. 

1.  To  Amplify  the  Pleading,  519. 

2.  To  Prevent  Surprise  and  Restrict  Proof,  519. 

3.  Not  to  Disclose  the  Evidence,  520. 

IV.  How  Obtained,  520. 

1.  Statutory  Demand  or  Notice,  520. 

2.  By  Motion,  520. 

a.  Requisites  of  Motion,  520. 

b.  When  to  be  Made,  522. 

c.  Objection  to  Motion  Papers,  523. 

V.  When  Geanted,  523. 

1.  Generally,  523. 

2.  Particulars  of  Defense,  525. 

3.  Bill  Unnecessary,  527. 

4.  Facts  Already  Known,    529. 

5.  Impossibility  or  Uncertainty,  530. 

VI.  FoEM  AND  Requisites,  531. 

1.  Generally,  531. 

2.  Definiteness,  532. 

3.  Verification,  534. 

4.  Objections  for  Defects,  535. 

Vn.  MoEE  Specific  Bill,  535. 

1.  Generally,  535. 

2.  Motion,  536. 

VIII  Amendments,  537. 

IX.    CONSTEXJCTION,  538. 

X.  Failuee  to  Ftienish,  538. 

1.  Effect  in  General,  538, 

2.  Remedy,  539. 

XI  Relation  of  Bill  to  Evidence,  539. 

I.  Restriction  of  Evidence,  539. 

a.  Generally,  539. 

b.  By  Order  of  Court,  542, 
2..  Bill  as  Evidence  per  se,  542. 

XII  Vaeiance  between  Bill  and  Pleading,  543. 
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Definition  and  Origin.  BILLS  OF  PARTICULARS.  At  Law  and  in  Equity. 

XIII.  Specific  Actions,  543. 

1.  On  Special  Contract  Generally,  543. 

2.  Accounts,  543. 

3.  Action  to  Set  Aside  Fraudulent  Conveyance,  547. 

4.  Divorce,  548. 

5.  Dower,  548. 

6.  Replevin,  548. 

7.  Real  Actions  and  Ejectment,  549. 

8.  Specific  Performance,  and  Damages,  549. 

9.  Title  to  Office,  550. 

10.  Torts,  550. 

<z.  /«  General,  550. 

^.  Actions  Based  upon  Negligence,  550. 

£■.  Conspiracy,  Conversion,  and  Escape,  551, 

^.  Libel  and  Slatider,  552. 

rf.  Malicious  Prosecution,  553. 

/.  Seduction  and  Crim.  Con.,  554. 

^.   Trespass  Quare  Clausuni,  554. 

11.  2«/  7a/«  Actions  and  Criminal  Prosecutions,  554. 

I.  Definition  and  Oeigin.— A  bill  of  particulars  is  an  ampli- 
fication or  more  particular  specification  of  the  matter  set  forth  in 
the  pleading.*  It  was  unknown  to  the  ancient  common  law,  and 
arose  out  of  the  use  of  common-law  counts  in  actions  of  debt  and 
assumpsit.* 

II.  At  Law  and  in  Equity, — Bills  of  particulars  are  used  in  ac- 
tions at  law,  both  under  the  old  forms  of  actions  and  under  the 
modern  code  procedure,'  but  they  have  no  place  in  equitable 
proceedings.* 

1.  Starkweather  v.  Kittle,  17  Wend,  courts  of  law  in  requiring  the  plaintiff 
(N.  Y.)  20;  Brown  Law  Diet.  67.  to  furnish  a  particular  of  his  demand 

2.  Dempster  v.  Purnell,  3  M.  &  G.  upon  a  general  declaration.  But  upon 
375;  3  Chitty  Gen.  Prac.  612.  further  examination  and  reflection,  I 

3.  See  V.  When  Granted,  infra,  am  satisfied  such  a  course  is  not  neces- 
and  XIII.   Specific  Actions,  infra.  sary  for  the  attainment  of  justice,  and 

4.  In  a  suit  against  a  surviving  that  the  adoption  of  such  a  practice 
partner  and  the  representative  of  a  would  in  many  cases  lead  to  great 
deceased  partner  to  recover  both  the  and  unnecessary  delay  and  expense, 
amount  of  notes  due  by  a  partnership  The  forms  of  pleading  in  this  court 
and  the  balance  of  an  account,  the  suit  are  such  as  to  furnish  to  the  defend- 
being  brought  in  equity  on  account  of  ant,  in  most  cases,  all  the  information 
the  surviving  partner's  insolvency,  a  as  to  the  particular  nature  of  the  claim 
bill  of  particulars  was  asked  for;  but  made  against  him  which  can  be  neces- 
Walworth,  chancellor,  said:  "  I  have  sary  to  enable  him  to  meet  it  by  an 
not  been  able  to  find  any  case  in  which  appropriate  defense.  And  if,  as  in 
the  Court  of  Chancery  has  made  an  this  case,  the  complainant  seeks  to 
order  for  a  specification  of  the  com-  recover  a  book  account  against  the 
plainant's  demand  in  the  nature  of  a  defendant,  upon  a  general  allegation 
bill  of  particulars  at  law.  Upon  the  in  the  bill  of  indebtedness,  and  with- 
first  view  of  this  question  I  was  in-  out  a  specification  of  the  items,  the 
clined  to  think  this  was  a  case  in  court  at  the  hearing  will  not  under- 
which  the  defendants  were  entitled  to  take  to  settle  the  account.  It  will  in 
a  specification  of  the  date,  amount,  that  case  be  referred  to  a  master,  with 
and  particular  nature  of  each  item  of  liberty  to  the  defendant  to  introduce 
the  account  claimed  against  them  new  testimony,  or  to  make  any  legal 
under  the  general  charges  in  the  bill,  or  equitable  defense  which  he  may 
on  the  same  principle  which  governs  have  to  each  and  every  item  thereof." 
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Purpose  and  Effect.       BILLS  OF  PARTICULARS.    To  Prevent  Surprise. 


III.  Purpose  and  Effect— 1.  To  Amplify  the  Pleading.— A  bill 
of  particulars  does  not  set  forth  the  cause  of  action  or  the  ground 
of  defense  ;  *  these  constitute  the  function  of  the  original  plead- 
ing.® The  chief  office  of  a  bill  of  particulars  is  to  amplify  a  plead- 
ing and  more  minutely  specify  the  claim  or  defense  set  up.* 

2.  To  Prevent  Surprise  and  Restrict  Proof. — Another  object  of  a 
bill  of  particulars  is  to  prevent  surprise  on  the  trial,*  by  furnish- 


Cornell  v.  Bostwick,  3  Paige  (N.  Y.) 
160. 

1,  Seaman  v.  Low,  4  Bosw.  (N.  Y.) 
337;  Higenbotam  v.  Green,  25  Hun 
(N.  Y.)  214;  Bennett  v.  Wardell,  43 
Hun  (N.  Y.)  452;  Hazard  v.  Birdsall, 
61  Hun  (N.  Y.)  208,  and  cases  cited  in 
the  following  note. 

Contested  Items. — After  a  bill  of  par- 
ticulars has  been  served,  the  party 
will  not  be  required  to  specify  what 
items  he  intends  to  contest.  Prince 
V.  Walton,  2  N.  Y.  Month.  L.  Bull.  38. 

Not  to  Anticipate  Defense. — The  bill 
of  particulars  should  not  anticipate 
or  furnish  matters  of  defense,  either 
affirmative  or  special,  Fullerton  v. 
Gaylord,  7  Robt.  (N.  Y.)  551;  John 
S.  Way  Mfg.  Co.  v.  Corn,  66  How. 
Pr.  (N.  Y.  Supreme  Ct.)  152,  5  N.  Y. 
Month.  L.  Bull.  81;  Dwight  v.  Ger- 
mania  L.  Ins.  Co.,  84  N.  Y.  493;  such 
as  payments,  or  matters  of  set-off, 
when  they  constitute  a  claim  inde- 
pendent of  an  account  between  the 
parties,  Olcott  v.  Hanson,  12  Mich. 
452;  Ryckman  v.  Haight,  15  Johns. 
(N.  Y.)  222;  Giles  v.  Betz,  15  Abb.  Pr. 
(N.  Y.)  285;  Williams  v.  Shaw,4Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  209. 

Distinction  between  Claim  and  Ac- 
count.— For  a  distinction  between  a 
claim  and  an  account,  with  a  criticism 
on  the  case  of  Williams  v.  Shaw,  4 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  409,  see 
Candee  v.  Doying,  5  Civ.  Pro.  Rep. 
(N.  Y.  C.  PI.)  92,  66  How.  Pr.  (N.  Y.) 
452,  where  Beach,  J.,  said:  "  Bills  of 
particulars  are  of  two  kinds:  One  ap- 
pertains to  an  account  between  par- 
ties, the  other  to  a  claim  by  one  party. 
The  rules  governing  the  right  to  the 
one  or  the  other  are  different.  *  *  *  In 
my  opinion  an  account  should  contain 
credits  (if  any)  as  well  as  debits.  One 
class  of  items  is  no  more  a  part  of  the 
account  than  the  other.  The  rule  is 
different  where  the  bill  of  particulars 
of  a  claim  is  ordered  by  the  court."  In 
referring  to  the  case  of  Williams  v. 
Shaw,  4  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
209,  he  further  said:   "  From  the  brief 


memorandum  it  seems  to  me  the 
learned  judge  did  not  appreciate  the 
difference  between  a  bill  of  particu- 
lars of  an  account  and  one  of  a 
claim." 

2.  Although  a  specification,  when  it 
describes  a  cause  of  action  consistent 
with  the  declaration  and  one  that  can 
be  proven  under  it,  becomes  and  is 
to  be  treated  as  part  of  the  declaration, 
yet  a  specification  cannot  enlarge, 
alter,  or  amend  a  declaration.  Moses 
V.  Taylor,  6  Mackey  (D.  C.)255;  Clem- 
ent V.  Brown,  30  111.  43;  Cicotte  v. 
Wayne  County,  44  Mich.  173;  Picker- 
ing V.  De  Rochemont,  45  N.  H.  67; 
Seaman  v.  Low,  4  Bosw.  (N.  Y.)337; 
New  York  v.  National  Broadway 
Bank,  14  N.  Y.  Wkly.  Dig.  492;  Spen- 
cer V.  Tams,  i  T.  &  H.  Pr,  (Pa.)  425. 

A  bill  of  particulars  in  an  action  for 
wages  cannot  include  a  claim  for 
money  returned  to  the  defendant  as 
a  loan  after  it  had  been  received  in 
payment  of  wages.  Judd  v.  Burton, 
51  Mich.  74. 

A  bill  of  particulars  reading  "To 
cash  lent  and  money  had  and  re- 
ceived," will  not  entitle  the  plaintiff 
to  recover  for  money  paid  under  du- 
ress. McVane  v.  Williams,  50  Conn. 
548. 

3.  Landon  v.  Sage,  11  Conn.  302; 
Dean  v.  Savage,  28  Conn.  362;  Blount 
V.  Rick,  107  Ind.  238;  Davis  v.  Free- 
man, 10  Mich.  188;  Wright  v.  Dickin- 
son, 67  Mich.  580,  II  Am.  St.  Rep.  602; 
Carter  v.  Tuck,  3  Gill  (Md.)  248;  Mat- 
thews V.  Hubbard,  47  N.  Y.  428;  Mel- 
vin  V.  Wood,  4  Abb.  Pr.,  N.  S.  (N.  Y. 
Ct.  of  App.)  438;  Butler  v.  Mann,  3 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct,)49; 
People  V.  Nolan,  10  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  471;  Seaman  v.  Low, 
4  Bosw.  (N.  Y.)  337;  Bowman  v.  Earle, 
3  Duer  (N.  Y.)  691;  Gee  v.  Chase  Mfg. 
Co.,  12  Hun  (N.  Y.)  630;  Higenbotam 
V.  Green,  25  Hun  (N.  Y.)  214;  Drake 
V.  Thayer,  5  Robt.  (N.  Y.)  694;  People 
V.  Monroe  C.  P.,  4  Wend.  (N.  Y.)20o; 
Garfield  v.  Paris,  96  U,  S,  557. 

4.  Drake  v.  Thayer,  5  Robt.  (N.  Y.) 
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How  Obtained. 


BILLS  OF  PARTICULARS. 


By  Hotion. 


ing  that  information  which  a  reasonable  man  would  require 
respecting  the  matters  against  which  he  is  called  upon  to  defend 
himself ;  *  and  by  thus  limiting  the  generality  of  the  pleading  its 
effect  is  to  confine  the  proof  to  the  particulars  specified  therein.* 

3.  Not  to  Disclose  the  Evidence. —  It  is  well  settled,  however,  that 
it  is  not  the  purpose  or  ofifice  of  a  bill  of  particulars  to  disclose 
the  specific  evidence  upon  which  a  party  relies  for  recovery.^ 

IV.  How  Obtained— 1.  Statutory  Demand  or  Notice. — Statutes 
sometimes  provide  that  a  party  shall  be  entitled,  under  certain 
circumstances,  to  a  bill  of  particulars  of  his  adversary's  claim,  upon 
simple  demand  therefor.'*  But  a  stipulation  to  furnish  such  a 
bill,*  or  the  actual  delivery  thereof,®  dispenses  with  the  necessity 
of  a  demand. 

2.  By  Motion.— «.  Requisites  of  Motion. — The  bill  is,  how- 
ever, usually  obtained  by  a  motion  to  the  court  before  which  the 
action  is  pending.''     The  motion  papers  should  specify  what  in- 


694;  Dyett  V.  Seymour  (Supreme  Ct.), 
8  N.  Y.  St.  Rep.  429;  Woostert/.  Bate- 
man,  4  Misc.  Rep.  (N.  Y.  Super.  Ct.) 
431,  53  N.  Y.  St.  Rep.  562;  Green- 
wood V.  Smith,  45  Vt.  37. 

1.  Walker  v.  Fuller,  29  Ark.  448; 
Cicotte  V.  Wayne  County,  44  Mich. 
173;  Rennie  v.  Beresford,  15  M.  & 
W.  78;  People  V.  Nolan,  10  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  471;  Divs- 
sey  V.  Rust,  46  N.  Y.  Super.  Ct. 
374;  Barremore  v.  Taylor,  52  N.  Y. 
Super.  Ct.  448;  D wight  v.  Germania 
L.  Ins.  Co.,  84  N.  Y.  493;  Witkowski 
V.  Paramore,  93  N.  Y.  467. 

Pleading  Explicit. — It  has  no  appli- 
cation when  the  demand  is  specifically 
set  forth  in  the  pleading.  People  v. 
Monroe  C.  P.,  4  Wend.  (N.  Y.)  200. 

2.  Dempster  v.  Purnell,  3  M.  &  G. 
375.     See  XII.  Evidence,  infra. 

3.  Dooley  v.  Royal  Baking  Powder 
Co.,  I  N.  Y.  Month.  L.  Bull.  18;  Bern- 
hard  V.  Dyar,  3  N.  Y.  Month.  L.  Bull, 
92;  Melvin  v.  Wood,  4  Abb.  Pr.,  N.  S. 
(N.  Y.  Ct.  of  App.)  438;  Butler  v. 
Mann,  9  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  49;  American  Multiple 
Fabric  Co.  v.  Eureka  Fire  Hose  Co., 
18  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
70;  Seaman  v.  Low,  4  Bosw.  (N.  Y.) 
337;  Stevens  7/.  Webb,  4  Civ.  Pro.  Rep. 
(N.  Y.  C.  PI.)  64;  Bowman  v.  Earle,  3 
Duer  (N.  Y.)  691;  Brittingham  v. 
Stevens,  i  Hall  (N.  Y.)  380;  Bangs  v. 
Ocean  Nat.  Bank,  53  How.  Pr.  (N.  Y. 
C.  PI.)  151;  Gee  V.  Chase  Mfg.  Co., 
12  Hun  (N.  Y.)  630;  Higenbotam  v. 
Green,  25  Hun  (N.  Y.)  214;  Lane  v. 
Williams,  37  Hun  (N.  Y.)  388;  Ball  v. 
Evening   Post   Pub,  Co.,  38   Hun  (N. 


Y.)  11;  Newell  v.  Butler,  38  Hun  (N. 
Y.)  104;  Fink  v.  Jetter,  38  Hun  (N.  Y.) 
163;  Passavantz/.  Cantor,  48  Hun  (N. 
Y.)  546,  I  N.Y.  Supp.  574;  Hazard  v. 
Birdsall,  61  Hun  (N.  Y.)2o8;  Jewelers' 
Mercantile  Agency  v.  Jewelers'  Week- 
ly Pub.  Co.,  66  Hun  (N.  Y.)  58,  49  N. 
Y.  St.  Rep.  502;  Halstead  v.  Halstead, 
2  Misc.  Rep.  (N.  Y.)  501;  Home  Maker 
Co.  V.  Alley,  2  Misc.  Rep.  (N.  Y.  C.  PI.) 
Ill,  49  N.  Y.  St.  Rep.  347;  Richmond 
V.  Woolfolk,  2  Misc.  Rep.  (N.  Y.  Su- 
per. Ct.)  570,  22  N.  Y.  Supp.  49;  Foley 
V.  Jennings,  9  Misc.  Rep.  (N.  Y.  C. 
PI.)  105;  Drake  v.  Thayer,  5  Robt.  (N. 
Y.)  694;  FuUerton  v.  Gaylord,  7  Robt. 
(N.  Y.)  551;  Dempewolfe  7'.  Hills,  53 
N.  Y.  Super.  Ct.  Rep.  105,  11  Civ. 
Pro.  Rep.  (N.  Y.)  14;  Kerch  v.  Rome, 
etc.,  R.  Co.  (Supreme  Ct.),  14  N.  Y. 
St.  Rep.  446,  14  Civ.  Pro.  Rep.  (N.  Y.) 
167;  Roberts  v.  Cullen  (C.  PL),  40  N. 
Y.  St.  Rep.  672;  Matthews  v.  Hubbard, 
47  N.  Y.  428;  Osborne  v.  New  York 
Mut.  Ins.  Co.,  6  N.  Y.  St.  Rep.  870,  26 
N.Y.  Wkly.  Dig.  iii ;  People  v.  Howell 
(Supreme  Ct.),  37  N.  Y.  St.  Rep.  181; 
Cheseborough  v.  Kimberly  (Supreme 
Ct.),  6  N.  Y.  Supp.  623;  Van  Voorst  v. 
Morris  Canal,  etc.,  Co.,  20  N.  J.  L.  200. 

4.  In  New  York  it  is  only  where 
the  account  is  set  out  in  the  pleading 
that  a  demand  for  a  bill  of  particu- 
lars is  proper  without  a  motion.  Clegg 
V.  American  Newspaper  Union,  7  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  59. 

6.  Tuttle  V.  Wilson,  42  Minn.  233. 

6.  Clinton  v.  Lyon,  3   N.  J.  L.  755. 

7.  Benedict  v.  Swain,  43  N.  H.  33; 
Lambert  v.  Perry,  48  Hun  (N.  Y.) 
621;    Clegg  V.   American  Newspaper 
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•formation  the  applicant  desires  *  and  the  necessity  therefor,  and 
must  generally  be  supported  by  affidavit.* 


Union,  7  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  59;  Smith  V.  Johnston,  52  Hun 
(N.  Y.)  611;  McLaughlin  v.  Kelly,  22 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  286. 

1.  Specific. — Where,  in  an  action  to 
account  between  ex-members  of  a 
firm,  the  pleadings  show  that  claims 
are  made  the  nature  or  extent  of  which 
is  not  shown  by  the  books  of  the  firm, 
an  application  for  particulars  should 
be  specific  and  directed  to  particular 
transactions.  Depew  v.  Leal,  5  Duer 
(N.  Y.)  663. 

Too  Broad. — A  demand  for  a  bill  of 
particulars  requiring  a  statement  of 
'  'all  matters  relating  to  the  conspiracy 
alleged  in  the  complaint  "  is  too  broad 
and  general  in  its  character,  and  is 
unauthorized.  Hubbard  v.  Otis,  17 
N.  Y.  Wkly.  Dig.  348. 

2.  Cohn  V.  Baldwin  (Supreme  Ct.), 
26  N.  Y.  Supp.  457;  Gridley  v.  Grid- 
ley,  7  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  216;  McCarron  v.  Sire,  14  Civ. 
Pro.  Rep.  (N.  Y.  City  Ct.)  252. 

Affidavit  of  Necessity. — Where  the  de- 
fendant moved  for  a  bill  of  particu- 
lars showing  the  names  and  addresses 
of  certain  persons,  but  filed  no  affi- 
davit showing  his  necessity  for  the 
information,  the  motion  was  properly 
denied.  Sawyer  v.  Bennett,  63  Hun 
(N.  Y.)  631,  18  N.Y.  Supp.  24.  See 
also  De  Carrillo  v,  Carrillo,  53  Hun 

(N.Y.)  359- 

By  Attorney  or  Stranger — By  Attor- 
ney.— The  affidavit  of  an  attorney  of 
record  that  he  cannot  safely  answer 
without  a  bill  of  particulars  is  suffi- 
cient proof  of  the  necessity  therefor, 
he  being  the  judge  of  whether  it  is 
required,  and  there  being  no  statute 
or  rule  of  practice  requiring  proof  by 
the  affidavit  of  the  party.  Sanders  z/. 
Soutter,  54  Hun  (N.  Y.)  310,  7  N.  Y. 
Supp.  549,  distinguishing  Tim  v.  Smith, 
93  N.  Y.  87;  Willis  V.  Bailey,  19  Johns. 
(N.  Y.)268. 

A  motion  for  a  bill  of  particulars  of 
the  plaintiff's  claim,  founded  on  affi- 
davit, should  be  denied  when  made 
by  the  defendant's  attorney,  though 
defendant  is  a  foreign  corporation 
and  all  of  the  officers  are  without  the 
state  and  the  attorney  has  charge  of 
the  action,  since  he  cannot  know  that 
the  defendant  needs  the  particulars 
claimed,  or  that  it  has  not  in  its  pos- 
session  all  the  facts  which  it  seeks 


to  compel  its  adversary  to  disclose. 
Dueber  Watch  Case  Mfg.  Co.  v.  Key- 
stone Watch  Case  Co.,  66  Hun  (N.  Y.) 
634,  21  N.  Y.  Supp.  342. 

By  Stranger. — An  affidavit  on  a  mo- 
tion for  an  additional  bill  of  particu- 
lars need  not  be  made  by  the  party 
to  the  suit,  and  it  is  sufficient  if  it 
furnishes  the  proof  necessary  to  cause 
the  order  to  be  made.  Ward  v.  Little- 
john,  53  Hun  (N.  Y.)  634,  6  N.  Y.  Supp. 
170. 

Reasons. — An  affidavit  by  an  attor- 
ney or  a  stranger  must  show  a  suffi- 
cient reason  why  it  was  not  made  by 
the  moving  party.  Cohn  v.  Baldwin 
(Supreme  Ct.),  26  N.  Y.  Supp.  457;  Tal- 
bert  V.  Storum,  66  Hun  (N.  Y.)  635, 
21  N.  Y.  Supp.  719;  Hoeninghaus  v. 
Chaleyer,  52  Hun  (N.  Y.)  611,  22  N. 
Y.  St.  Rep.  528;  Blake  v.  Harrigan, 
19  Civ.  Pro.  Rep.  (N.  Y.)  207,  11  N. 
Y.  Supp.  209. 

"Want  of  Knowledge. — The  defendant 
must  satisfy  the  court  that  he  has 
no  knowledge  of  the  case  the  plain- 
tiff intends  to  set  up  at  the  trial,  and 
no  means  of  obtaining  knowledge 
without  the  aid  of  the  court.  It  is 
not  enough  merely  that  his  defense 
is  embarrassed  by  the  want  of  such 
knowledge.  Brown  v.  Great  West- 
ern R.  Co.,  26  L,  T.,  N.  S.  398,  20 
W.  R.  585. 

But  an  affidavit  in  support  of  a  mo- 
tion for  a  bill  of  particulars  is  suffi- 
cient when  it  fails  to  state  that  the 
defendant  "  has  no  knowledge  or  in- 
formation sufficient  to  form  a  belief 
or  suspicion"  as  to  the  particulars 
asked  for,  but  alleges  "that  defend- 
ant is  entirely  ignorant"  of  the  facts 
to  which  the  complaint  refers.  Gar- 
field Nat.  Bank  v.  Peck,  i  Misc.  Rep. 
(N.  Y.  C.  PI.)  126,  20  N.  Y.  Supp.  650. 

Short  Notice. — When  the  plaintiff 
moves  for  a  bill  of  particulars  of  an 
allegation  in  the  defendant's  answer, 
he  cannot  compel  the  defendant  to 
furnish  a  bill  of  particulars  of  another 
allegation  by  serving  on  him  one  day 
before  the  return  of  the  motion  an 
affidavit  alleging  that  he  desires  such 
bill.  Lambert  v.  Perry,  48  Hun  (N. 
Y.)62i,  I  N.  Y.  Supp.  152. 

Bemedy  for  Indefiniteness. — The  plain- 
tiff's  remedy  for  indefiniteness  in  the 
defendant's  counterclaim  is  by  motion 
for  the  defendant  to  furnish  the  par- 
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b.  When  to  be  Made. — A  motion  or  demand  for  a  bill  of  par- 
ticulars may,  as  a  general  rule,  be  made  at  any  time  after  service 
or  filing  of  the  declaration  or  complaint,  and  before  trial,*  although 
this  rule  has  its  exceptions.*  The  motion  generally  comes  too 
late  when  made  upon  the  trial,'  and  dilatory  applications  are  in 


ticulars  of  the  counterclaim,  not  by  a 
motion  to  make  more  certain.  Clegg 
V.  American  Newspaper  Union,  7  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  59. 

Motion  for  Mere  Specific  Complaint. — 
The  want  of  a  bill  of  particulars  with 
a  complaint  cannot  be  reached  by  mo- 
tion to  make  the  complaint  more  spe- 
cific. Louisville,  etc.,  R.  Co.  v.  Henly, 
88  Ind.  535. 

1.  Watkins  v.  Brown,  5  Ark.  197; 
Weller  v.  Weller,  4  Hun  (N.  Y.)  195; 
Klock  V.  Brennan  (Supreme  Ct.),  35 
15.  Y.  St.  Rep.  745,  20  Civ.  Pro.  Rep. 
(N.  Y.)  139;  Roosevelt  v.  Gardinier,  2 
Cow.  (N.  Y.)  463;  Whiteside  z/.  Green, 
64  N.  Car.  307;  Marcus  v.  Boling,  5 
W.  N.  C.  (Pa.)  542;  Gibbs  v.  Knight- 
ly, 2  H.  &  N.  34;  Derry  v.  Lloyd,  i 
Chitt.  724. 

Not  an  Appearance. — It  is  not  re- 
garded as  an  appearance  to  the  dec- 
laration, or  as  confined  in  its  object 
to  the  defense  on  the  merits.  Wat- 
kins  V.  Brown,  5  Ark.  197. 

After  Taking  Deposition. — The  taking 
of  the  deposition  by  consent  is  not 
the  beginning  of  the  trial,  so  as  to 
prevent  the  defendant  from  there- 
after moving  for  a  bill  of  particulars. 
McLaughlin  v.  Kelly,  22  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)286,  6  N.  Y.  Supp. 

574- 

After  Discovery. — A  request  for  a  bill 
of  particulars  can  be  deferred  until 
after  discovery  is  had.  Young  v.  De 
Mott,  I  Barb.  (N.  Y.)  30. 

Delay  without  Prejudice. — Where  de- 
fendant gave  notice  to  the  plain- 
tiff in  March  to  furnish  a  bill  of  par- 
ticulars, the  granting  of  a  motion  in 
the  following  June  to  compel  plaintiff 
to  furnish  the  bill,  the  June  term  be- 
ing then  ended  and  no  delay  being 
caused  thereby,  was  proper  under  the 
statute  providing  that  the  court  may 
in  any  case  direct  a  bill  of  particu- 
lars. Smith  V.  Johnston,  52  Hun  (N. 
Y.)  611,  5  N.  Y.  Supp.  128.  It  was 
held  not  aground  for  refusal  to  grant 
a  bill  of  particulars  to  the  defendant, 
upon  motion  made  on  the  day  set 
for  trial,  where  the  plaintiff  had  de- 
layed so  much  as  to  render  his  action 
stale,  and  where  he  was   not  preju- 


diced by  defendant's  delay.  Win- 
chell  V.  Martin,  14  N.  Y.  Wkly.  Dig. 
458. 

Before  and  After  Issue. — If  a  bill  of 
particulars  does  not  appear  necessary 
to  enable  the  party  to  plead,  a  motion 
before  issue  may  be  denied  without 
prejudice  to  a  motion  after  issue, 
Beneville  v.  St.  Bridget's  Church,  2 
N.  Y.  Month.  L.  Bull.  5. 

After  Several  Terms. — In  Klock  v. 
Brennan,  59  Hun  (N.  Y.)  617,  35  N. 
Y.  St.  Rep.  745,  20  Civ.  Pro.  Rep.  139, 
it  was  held  that  a  delay  of  several 
terms  after  a  cause  was  on  the  calen- 
dar did  not  debar  the  plaintiff,  suing 
for  board,  care,  and  nursing  of  de- 
fendant's intestate,  from  demanding 
a  bill  of  particulars  of  payments  al- 
leged in  the  answer  to  have  been 
made  from  time  to  time  in  liquidating 
the  account. 

Waiver. — In  Peterson  v.  Tilden,  44 
Mich.  168,  it  was  held  that  a  bill  of 
particulars  was  not  waived  by  plead- 
ing or  noticing  the  case  for  trial.  But 
see  the  following  note. 

2.  After  Pleading  — /^tfT-jVa. —The 
statutory  right  to  a  bill  of  particu- 
lars is  held  waived  by  pleading,  so 
that  it  becomes  discretionary  with  the 
court  to  order  it.  Waterman  v.  Mat- 
tair,  5  Fla.  211. 

Illinois. — After  filing  a  plea  in  bar, 
a  motion  for  a  continuance  for  the 
want  of  a  bill  of  particulars  comes 
too  late.  McCarthey  v.  Mooney,  41 
111.  300. 

Maryland. — After  pleading  to  the 
merits  it  seems  to  be  too  late  to  ex- 
cept for  the  want  of  a  bill  of  particu- 
lars, or  because  the  same  is  defective. 
Randall  v.  Glenn.  2  Gill  (Md.)  430. 

South  Carolina. — The  same  rule  pre- 
vails in  South  Carolina.  Long  v.  Kin- 
ard,  Harp.  (S.  Car.)  48. 

In  Indiana  a  failure  to  demur  or 
move  for  a  bill  is  a  waiver  of  the  right 
to  do  so.  Chamness  v.  Chamness,  53 
Ind.  301. 

3.  Preston  v.  Neale,  12  Gray  (Mass.) 
222;  Louisiana  Bank  v.  Ballard,  7 
How.  (Miss.)  371;  Kellogg  v.  Paine, 
8  How.  Pr.  (N.  Y.  Supreme  Ct.)  329; 
Finlay   v.    Stewart,    56    Pa.    St.    183; 
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most  cases  looked  upon  with  suspicion.* 

c.  Objection  to  Motion  Papers. — Under  the  New  York 
practice  objection  to  the  regularity  of  the  papers,  on  a  motion 
for  a  bill  of  particulars,  should  be  made  to  the  special  term.* 

V.  When  Geanted — 1.  Generally. — Independently  of  statutory 
provisions,  the  court  may  direct  a  bill  of  particulars  of  the  claim 
of  either  party  to  be  delivered  to  the  adverse  party,  to  enable  him 
to  prepare  his  pleadings  and  evidence  for  the  real  issue.*  A  bill 
of  particulars  is  appropriate  in  all  descriptions  of  actions  where 
the  circumstances  are  such  that  justice  demands  that  a  party 
should  be  apprised  of  the  nature  and  extent  of  the  claim  set  up 
against  him  with  greater  particularity  than  is  required  by  the 
rules  of  pleading.* 


Long  V.  Kinard,  Harp.  (S.  Car.)  47; 
Caldwell  v.  Goodenough,  28  How.  Pr. 
(N.  Y.  Super.  Ct.)  179,  a  case  before  a 
referee. 

1.  Howe  V.  Frazer,  117  111.  191; 
Casterline  v.  Day,  26  Kan.  306;  An- 
drews V.  Cleveland,  3  Wend.  (N.  Y.) 
437;  Masterson  v.  New  York,  4  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  317. 

2.  Wooster  v.  Bateman,  4  Misc. 
Rep.  (N.  Y.  Super.  Ct.)  431,  53  N.  Y. 
St.  Rep.  562. 

3.  Turner  I'.  Twing,  9  Cush.  (Mass.) 
515;  Com.  V.  Pray,  13  Pick.  (Mass.) 
363;  Com.  V.  Snelling,  15  Pick.  (Mass.) 
321;  Tilton  V.  Beecher,  59  N.  Y.  176; 
Butler  V.  Mann,  9  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  49. 

Fact,  not  Law.  —  The  information, 
however,  will  be  limited  to  questions 
of  fact,  not  of  law.  Roberts  v.  Row- 
lands, 3  M.  &  W.  543. 

Plaintiff's  counsel  cannot  be  re- 
quired by  a  bill  of  particulars  to  fur- 
nish his  arguments  and  legal  reasons 
on  which  he  bases  his  claim  of  inva- 
lidity. Constable  v.  Hardenbergh 
(Supreme  Ct.),  27  N.  Y.  Supp.  1022. 

4.  Burrill  Law  Diet.  (2d  ed.)  206; 
Tilton  V.  Beecher,  59  N.  Y.  176;  Lis- 
comb  V.  Agate,  51  Hun  (N.  Y.)  291, 
21  N.  Y.  St.  Rep.  303;  Kelsey  v.  Sar- 
gent, 100  N.  Y.  602;  Isaac  v.  Wilisch, 
69  Hun  (N.  Y.)  339;  McKenzie  v.  Fox 
(Supreme  Ct.),  8  N.  Y.  Supp.  460; 
Williams  v.  Folsom,  59  Hun  (N.  Y.) 
626,  13  N.  Y.  Supp.  712;  Mellen  v. 
Mellen,  63  Hun  (N.  Y.)63i;  Loewen- 
thal  V.  Philadelphia  Rubber  Works 
(Supreme  Ct.),  19  N.  Y.  Supp.  574; 
Garfield  Nat.  Bank  v.  Peck,  i  Misc. 
Rep.  (N.  Y.  C.  PI.)  126,  20  N.  Y. 
Supp.  650;  Boardman  v.  Trotter,  17 
Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  284;  Orvis 


V.  Dana,  i  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 
268;  Shaffer  v.  Holm,  3  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  81;  Barkley  v. 
Rensselaer,  etc.,  R.  Co.,  27  Hun  (N. 
Y.)  515;  People  V.  Nolan,  63  How.  Pr. 
(N.  Y.  Supreme  Ct.)  271,  10  Abb.  N. 
Cas.  471 ;  Mercer  v.  Sayre,  3  Johns.  (N. 
Y. )  248 ;  Ross  V.  Willett  (Supreme  Ct. ), 
34  N.  Y.  St.  Rep.  121;  McCarney  v.  Mc- 
Camm,  2  Browne  (Pa.)  40;  Mobile, 
etc.,  R.  Co.  V.  Worthington,  95  Ala. 
598;  Brown  v.  Calvert,  4  Dana  (Ky.) 
219. 

Action  on  Bond. — In  an  action  on  a 
bond  with  collateral  conditions,  there 
being  a  general  averment  of  noncom- 
pliance, a  bill  of  particulars  may  be 
ordered.  Bancroft  v.  Freeman,  5  W. 
N.  C.  (Pa.)  98. 

In  an  action  upon  a  bond  given  to 
secure  the  performance  of  a  contract, 
the  defendant  is  entitled  to  a  bill  of 
particulars  showing  wherein  there  has 
been  a  failure  to  perform  the  contract. 
Smith  V.  MoUeson,  63  Hun  (N.  Y.) 
633,  18  N.  Y.  Supp.  558. 

Negligence  of  Agent. — In  an  action 
against  a  collecting  agent,  particulars 
of  the  claims  which  he  had  negligent- 
ly failed  to  collect  may  be  ordered. 
Wetmore  v.  Jennys,  i  Barb.  (N.  Y.)  53. 

Under  Common  Counts. — A  copy  of  a 
promissory  note  attached  to  a  declara- 
tion containing  the  common  counts 
will  not  authorize  the  plaintiff  to  dis- 
regard the  order  for  a  bill  of  particu- 
lars, it  not  appearing  that  the  note 
was  entirely  relied  upon  for  recovery. 
Reynolds  v.  Woods,  22  Wend.  (N.  Y.) 
642;  Garrett  v.   Teller,  22  Wend.  (N. 

Y.)643. 

In  Action  for  Penalties. — In  Kee  v. 
Sweeney,  66  How.  Pr,  (N.  Y.  Supreme 
Ct.)  447,  an  action  to  recover  penal> 
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Discretionary. — There  is  no  inflexible  rule  as  to  the  classes  of  cases 
in  which  a  bill  of  particulars  will  be  granted,  but  it  rests  within 
the  sound  judicial  discretion  of  the  court,*  to  be  exercised  only  in 


ties  for  violation  of  the  excise  law, 
there  was  ordered  to  be  filed  an 
amendment  or  bill  of  particulars  stat- 
ing the  names  of  those  to  whom  the 
sales  charged  to  have  been  in  violation 
of  the  statute  were  made. 

Where  Liability  Denied. — A  defend- 
ant sued  for  a  firm  debt  may  demand 
a  bill  of  particulars  even  though  he 
denies  his  connection  with  the  firm, 
or  its  liability  to  the  plaintiff.  Board- 
man  V.  Trotter,  17  Civ.  Pro.  Rep.  (N. 
Y.  C.  PI.)  284,  6  N.  Y.  Supp.  519. 

In  a  Snit  to  Becover  Chattels  alleged 
to  have  been  leased  to  the  defendant, 
the  order  should  require  only  the 
number,  description,  and  value  of 
the  articles.  Ottman  v.  Griffin,  53 
Hun  (N.  Y.)  164,  6  N.  Y.  Supp.  95. 

On  Order  to  Show  Cause. — Where 
money  is  in  court  upon  which  an  at- 
torney claims  a  lien  for  fees,  it  is  not 
necessary  to  attach  a  bill  of  particulars 
to  an  order  to  show  cause  why  the 
fund  should  not  be  applied  in  pay- 
ment of  his  fees.  Walker  v.  Floyd, 
30  Ga.  237. 

Action  by  Transferee  of  Note. — In  an 
action  on  a  note  payable  to  bearer 
made  by  defendant's  testator,  where 
the  complaint  alleges  that  the  note 
was  delivered  to  the  payee  named 
therein,  and  that  it  was  afterwards 
transferred  to  the  plaintiff,  the  plain- 
tiff will  be  ordered  to  give  a  bill  of 
particulars  stating  the  name  and  resi- 
dence of  the  person  to  whom  the  note 
w^as  first  delivered,  together  with  the 
time  and  place  of  such  delivery.  Chap- 
man V.  Wackerman  (Supreme  Ct.),  26 
N.  Y.  Supp.  1006. 

Original  Statement  in  Possession  of  De- 
mandant.— When  it  appeared  that,  pre- 
vious to  a  demand  for  a  bill  of  items 
of  the  amounts  claimed  by  the  plain- 
tiff from  defendant,  plaintiff  had 
furnished  such  a  bill  as  an  original 
statement  of  his  account  against  the 
defendant,  and  defendant  at  the  time 
of  the  demand  had  such  original  ac- 
count in  court,  the  latter  was  not  prej- 
udiced by  a  ruling  refusing  the  order 
to  furnish  a  bill  of  items.  Auzerais 
%    V.  Naglee,  74  Cal.  60. 

Action  on  Insurance  Policy. — In  an  ac- 
tion on  a  policy  of  marine  insurance, 
a  bill  of  particulars  of  the  articles  de- 


stroyed or  damaged  will  be  ordered. 
Cockroft  V.  Atlantic  Mut.  Ins.  Co.,  9 
Bosw.  (N.  Y.)68i. 

Banning  Accounts. — Where  running 
accounts  covered  a  period  of  twenty- 
five  years,  the  plaintiff  was  required  to 
furnish  a  bill  of  particulars.  Wells  v. 
Vanaken,  39  Hun  (N.  Y.)  315. 

Particulars  of  Award. — In  an  action 
on  a  contract  to  exchange  land,  on 
terms  to  be  fixed  by  arbitration,  the 
allegation  of  award  in  the  complaint 
being  general,  a  bill  of  particulars 
was  ordered  of  the  award,  and  of  the 
time  and  circumstances  of  its  delivery, 
etc.,  and  of  the  meetings  of  the  arbi- 
trators, and  of  the  notices  of  meetings, 
etc.  Peters  v.  Link,  2  Abb.  N.  Cas. 
(N.  Y.  Super.  Ct.)  419. 

1.  Arkansas. — Walker  v.  Fuller,  29 
Ark.  448. 

Massachusetts.  —  Com.  v.  Giles,  i 
Gray  (Mass.)  466;  Ccm.  v.  Wood,  4 
Gray  (Mass.)  11 ;  Gardner  v.  Gardner, 
2  Gray  (Mass.)  434;  Blake  v.  Everett, 
I  Allen  (Mass.)  248;  Harrington  v. 
Harrington,  107  Mass.  329;  Com.  v. 
Ryan,  9  Gray  (Mass.)  138. 

New  Jersey. — Reynolds  v.  Britton, 
18  N.  J.  L.  304. 

New  York. — Butler  v.  Mann,  9  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  49; 
Dwight  V.  Germania  L.  Ins.  Co.,  22 
Hun  (N.  Y.)  167,  84  N.  Y.  493;  Witow- 
ski  V.  Paramore,  14  N.  Y.  Wkly.  Dig. 
483;  Blackie  v.  Neilson,  6  Bosw.  (N. 
Y.)68i;  Schile  v.  Brokhahne,  41  N. 
Y.  Super.  Ct.  353;  Moore  v.  Belloni, 
42  N.  Y.  Super.  Ct.  184;  Fullerton  v. 
Gaylord,  7  Robt.  (N.  Y.)  551;  Claflin 
V.  Smith,  66  How.  Pr.  (N.  Y.  Su- 
preme Ct.)i68;  Tilton  v.  Beecher,  59 
N.  Y.  176;  Dowdney  z/.  Volkening,  37 
N.  Y.  Super.  Ct.  313;  Clegg  v.  Ameri- 
can Newspaper  Union,  7  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  59;  Cunard 
V.  Francklyn,  iii  N.  Y.  511;  Ralafsky 
V.  Boehn,  i  Misc.  Rep.  (N.  Y.  City 
Ct.)87;  Venderzeez/.  Hallenbeck  (Su- 
preme Ct.),  14  N.  Y.  St.  Rep.  447; 
Longdea  v.  Brown,  i  How.  Pr.,  N. 
S.  (N.  Y.)  338,  51  N.  Y.  Super.  Ct. 
367;  Liscomb  v.  Agate,  51  Hun  (N.Y.). 
291,  21  N.  Y.  St.  Rep.  303;  McCarron 
V.  Sire,  14  Civ.  Pro.  Rep.  (N.  Y.  City 
Ct.)  252;  Kelsey  v.  Sargent,  100  N. 
Y.  602. 
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furtherance  of  justice.* 

2.  Particulars  of  Defense. — If  the  answer  be  sufficient  as  a  plead- 
ing, but  indefinite  as  to  details,  the  plaintiff  has  a  right  to  call 
for  a  bill  of  particulars,  either  as  to  matters  of  direct  defense,* 


United  States.— M.  S.  ?/.  Tilden,  lo 
Ben.  (U.  S.)  547. 

England. — Jones  v.  Bewicke,  L.  R., 
5  C.  P.  32;  Wren  v.  Weild,  L.  R.,  4  Q. 
B.  730. 

Abuse  of  Discretion. — It  is  an  abuse 
of  discretion  for  a  justice,  acting  sole- 
ly on  his  own  motion,  to  exclude  a 
defendant's  bill  of  particulars  of  his 
claim  of  set-off  merely  because  it  was 
not  filed  within  the  time  allowed  for 
that  purpose,  after  being  demanded 
by  the  plaintiff,  if  it  was  in  fact  filed 
before  trial,  and  if  there  was  nothing 
to  show  that  its  reception  would  prej- 
udice the  plaintiff.  Boatz  v.  Berg, 
51  Mich.  8. 

Conditions  —  Production  of  Books. — 
Where  the  plaintiffs  were  executors, 
and  not  shown  to  possess  the  informa- 
tion necessary  to  make  out  a  bill  of 
particulars,  and  it  appeared  that  the 
information  could  be  obtained  only 
from  the  defendants'  books,  an  order 
requiring  a  bill  should  have  been  con- 
ditioned upon  the  defendants'  pro- 
ducing their  books  for  the  inspection 
of  plaintiffs.  Allen  v.  Stead,  58  Hun 
(N.  Y.)  604. 

Copy  of  Tariff  Rates. — In  a  suit 
against  a  railroad  company  for  over- 
charges on  many  items,  it  was  held 
that  the  defendant  must  first  furnish 
a  copy  of  the  tariff  and  charges  be- 
fore it  could  call  for  particulars.  Sut- 
ton V.   Great  Western   R.   Co.,   10  W. 

R.  563. 

Withdrawing  Allegation. — An  order 
for  a  bill  of  particulars  of  matters 
specified  in  a  portion  of  an  answer  may 
be  sustained,  although  the  pleader 
claims  that  the  allegation  was  un- 
necessary, and  offers  to  permit  it  to  be 
stricken  out.  Weiler  v.  Mooney,  27 
N.  Y.  Wkly.  Dig.  79.  But  the  court 
may  allow  it  to  be  withdrawn  and  re- 
fuse the  bill  of  particulars.  Rosen- 
baum  V.  England  F.  Ins.  Assoc,  16 
N.  Y.  Wkly.  Dig.  548;  Dyett  v.  Sey- 
mour (Supreme  Ct.),  8  N.  Y.  St.  Rep. 
429. 

Eeview  on  Appeal. — As  to  review  of 
the  ruling  of  the  trial  court  on  ap- 
peal, see  Hodges  v.  Rutland,  etc.,  R. 
Co.,  29  Vt.  220;  Tilton  V.  Beecher,  59 


N.  Y.   176;   Witkowski  v.   Paramore, 
93  N.  Y.  467. 

1.  A  plaintiff  should  not  be  required 
to  furnish  a  bill  of  particulars,  un- 
der penalty  of  having  his  pleading 
stricken  out,  when  he  swears  that  it  is 
impossible  for  him  to  do  so  and  gives 
good  reasons  for  his  inability.  Mo- 
sheim  v.  Pawn(N.  Y.  City  Ct.),  18  N. 
Y.  Supp.  166,  reversing  an  order  of 
the  special  term. 

2.  Thoesen  v.  Crowe  (Supreme  Ct.), 
32  N.  Y.  St.  Rep.  147,  19  Civ.  Pro.  Rep. 
(N.  Y.)  74;  Murray  v.  Mabie  (Supreme 
Ct.),  28  N.  Y,  St.  Rep.  308;  Feeleyz/. 
Manhattan,  etc.,  R.  Co.,  6  Civ.  Pro. 
Rep.  (N.  Y.  Super  Ct.)  414;  Sherwood 
V.  Gardner,  5  Civ.  Pro.  Rep.  (N.  Y.  C. 

PI.)  239- 

Where  the  answer  sets  up  a  general 
release,  and  also  several  defenses 
which  are  very  general  and  indefi- 
nite, a  bill  of  particulars  as  to  the 
latter  is  properly  ordered.  Diossy 
V.  Rust,  46  N.  Y.  Super.  Ct.  374. 

Affirmative  Defense. — In  an  action  for 
services  performed  under  a  written 
contract,  where  the  answer  denied 
that  a  true  copy  of  the  agreement  was 
set  forth  in  the  complaint,  and  also 
alleged  that  the  plaintiff  had  not  per- 
formed the  contract  on  his  part,  it 
was  held  that  the  denial  contained  in 
the  answer  was  neither  a  general  nor 
a  special  denial  as  required  by  the 
code;  and  it  being  therefore  an  affirm- 
ative defense,  the  plaintiff  was  en- 
titled to  a  bill  of  particulars  of  the 
difference  between  the  copy  of  the 
agreement  set  forth  in  the  complaint 
and  the  instrument  as  it  should  be 
given;  and  that  particulars  should  be 
given  of  the  alleged  failure  of  the 
plaintiff  to  comply  with  this  agree- 
ment. Sherwood  v.  Gardner,  5  Civ. 
Pro.  Rep.  (N.  Y.  C.  PL)  239. 

Defense  and  Counterclaim. — The  de- 
fendant may  be  required  to  serve  a 
bill  of  particulars  as  to  matter  set 
forth  in  his  answer,  which  states  a 
defense  only,  as  well  as  to  matter  set 
up  as  a  counterclaim.  Kelsey  v.  Sar- 
gent, 100  N.  Y.  602. 

Facts  to  Show  Change  of  Capacity. — An 
order  requiring  the  defendant   sued 
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set-off,  or  counterclaim.*     But  he  cannot  call  for  a  bill  of  partic- 


as  surety  on  an  executor's  bond  to 
furnish  a  bill  of  particulars  of  the 
facts  by  reason  of  which  the  execu- 
tor, as  alleged  in  the  answer,  ceased 
to  act  as  such  and  became  a  trustee 
of  the  property,  is  in  the  discretion 
of  the  court.  Cluff  v.  Thompson,  54 
N.  Y.  Super.  Ct.  398. 

Particulars  of  Losses. — In  a  suit  for 
conversion,  where  defendant  denies 
the  conversion  and  alleges  that  plain- 
tiff placed  certain  properties  in  his 
hands,  and  that  certain  heavy  losses 
were  incurred,  the  court  in  its  discre- 
tion may  order  the  defendant  to  fur- 
nish a  bill  of  the  particulars  of  the 
losses.  Cunard  v.  Francklyn,  iii  N. 
Y.  511,  16  Civ.   Pro.  Rep.  (N.  Y.)  59. 

A  broker  who  set  up  a  similar  de- 
fense to  a  suit  by  his  client  for  an  ac- 
count was  required  to  furnish  a  bill  of 
particulars.  Miller  v.  Kent,  60  How. 
Pr.  (N.  Y.  Supreme  Ct.)  388. 

Payment  and  Accounting  to  Assignor. — 
Where  the  defendant  alleges  pay- 
ments to  and  an  accounting  with  the 
plaintiff's  assignor,  of  which  plaintiff 
has  no  knowledge,  a  bill  of  particu- 
lars is  properly  ordered.  Baremore 
V.  Taylor,  52  N.  Y.  Super.  Ct.  448. 

Times  and  Places. — The  plaintiff  is 
entitled  to  a  bill  of  particulars  of  the 
acts,  times,  and  places  referred  to  in 
the  answer.  Rice  v.  Rockefeller,  4 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
303,  I  N.  Y.  Supp.  222. 

Special  Contract. — Where  an  answer, 
in  an  action  upon  a  quantum  meruit, 
sets  up  a  special  contract  and  its  per- 
formance by  defendant,  the  plaintiff 
is  entitled  to  a  bill  of  particulars  as 
to  the  time,  place,  and  amount,  with 
any  other  particulars  of  such  special 
contract.  Murray  v.  Mabie,  55  Hun 
(N.  Y.)  38,  28  N.  Y.  St.  Rep.  308,  8  N. 
Y.  Supp.  289. 

To  the  same  principle,  see  Cunard 
■z/.  Francklyn,  iii  N.  Y.  511. 

Denying  Novelty  of  Patent. — In  an  ac- 
tion for  royalties  the  names  and  resi- 
dences of  persons  by  whom  an  inven- 
tion is  claimed  by  defendants  to  have 
been  used  before  patent,  and  a  state- 
ment of  the  facts  designed  to  be  proven 
to  show  that  the  patents  named  in  the 
contract  were  not  valid  and  sufficient, 
may  be  ordered  to  be  furnished  by 
defendants  setting  up  such  defense. 
Hat  Sweat  Mfg.  Co.  v.  Reinoehl,  40 
Hun  (N.  Y.)  47. 


1.  Ward  V.  Littlejohn  (Supreme 
Ct.),  25  N.  Y.  St.  Rep.  340;  Mercer 
V.  Sayre,  3  Johns.  (N.  Y.)  248;  Kelsey 
V.  Sargent,  100  N.  Y.  602;  Peabody  v. 
Cortada  (Supreme  Ct.),  45  N.  Y.  St. 
Rep.  834,  18  N.  Y.  Supp.  622;  Reed  v. 
Third  Reformed  Dutch  Church,  7  W. 
N.  C.  (Pa.)  79;  Rice  v.  Annatt,  8 
Gratt.  (Va.)  557;  Conover  v.  Knight, 
84  Wis.  639. 

Counterclaim  for  Damages. — Where, 
in  an  action  by  architects  to  recover 
for  professional  services  rendered  the 
defendant  in  the  erection  of  a  build- 
ing, defendant  pleaded  a  counterclaim 
for  damages,  in  which  he  alleged,  in 
general  terms,  failure  by  plaintiffs  to 
furnish  detailed  plans,  specifications, 
and  drawings  for,  and  to  superintend 
the  erection  of,  such  building,  and 
serious  errors  in  rough  drawings  used 
in  the  commencement  of  such  struct- 
ure, the  court  required  the  defendant 
to  make  his  counterclaim  more  spe- 
cific by  particularizing  the  breaches 
of  duty  and  mistakes  complained  of. 
Conover  v.  Knight,  84  Wis.  639. 

Particulars  of  Set-off. — The  plaintiff 
may  call  on  the  defendant  for  the 
particulars  of  his  set-off  if  they  are 
not  specified  in  the  plea  or  the  notice. 
Mercer  v.  Sayre,  3  Johns.  (N.  Y.)  248. 

Payment. — Where  the  defendant  in- 
terposes the  defense  of  payment,  a 
bill  will  not  be  required.  Humphreys 
V.  Bridgman,  Morr.  (Iowa)  167;  Moody 
V.  Belden  (Supreme  Ct.),  15  N.  Y. 
Supp.    119. 

Virginia  and  West  Virginia  Codes. — 
Under  the  codes  of  Virginia  and  West 
Virginia,  specific  or  partial  payments 
made  after  an  action  of  assumpsit  has 
been  brought,  and  relied  on  in  defense 
thereto,  must  be  set  forth  in  a  bill  of 
particulars;  and  if  such  payments  are 
made  before  the  suit,  the  bill  must  be 
filed  with  the  plea.  A  general  pay- 
ment, however,  may  be  proved  under 
the  general  issue.  Shanklin  v.  Crisa- 
more,  4  W.  Va.  134.  See  also  Rice  v. 
Annatt,  8  Gratt.  (Va.)  557. 

Informal  Beply  to  Coanterclaim. — The 
fact  that  a  reply  is  very  loosely  drawn 
is  no  reason  for  refusing  an  order  di- 
recting the  defendant  to  furnish  a  bill 
of  particulars  of  his  counterclaim, 
since  such  reply  cannot  be  consid- 
ered a  nullity.  Ennis  v.  Hosford 
(Brooklyn  City  Ct.),  2  N.  Y,  Supp. 
649. 
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ulars  where  the  defense  amounts  to  nothing  more  than  a  general 
denial.* 

3.  Bill  Unnecessary. — Since  the  sole  office  of  the  bill  of  particulars 
is  to  give  the  adverse  party  information  which  the  pleadings  by 
reason  of  their  generality  do  not  give,  a  party  cannot  be  required 
to  give  the  bill  where  the  information  sought  is  not  necessary.* 


Cross-claim  for  Services. — Where  the 
defendant,  an  administrator,  put  in 
a  cross-claim  for  services  rendered 
the  plaintiff  by  the  intestate,  particu- 
lars were  ordered.  Mason  v.  Ring, 
ID  Bosw.  (N.  Y.)  598. 

Time  an  Important  Element.  —  In 
Reiner  v.  Jones,  3  Misc.  Rep.  (N. 
Y.  Super.  Ct.)  406,  an  action  for  the 
rent  of  premises  leased  May  i,  1892, 
where  the  defendant  pleaded  a  cove- 
nant to  keep  the  roof  in  repair,  and,  as 
a  breach,  that  between  January  i, 
1892,  and  before  the  commencement 
of  the  action,  the  roof  leaked  and 
damaged  his  goods,  and  also  that 
plaintiff  failed  to  repair  the  defect 
after  notice,  the  plaintiff,  on  motion, 
was  held  entitled  to  a  bill  of  particu- 
lars showing  the  dates  on  which  the 
damage  was  sustained. 

1.  Goddard  v.  Pardee  Medicine  Co., 
52  Hun  (N.  Y.)  85,  5'N.  Y.  Supp.  119, 
22  N.  Y.  St.  Rep.  540,  16  Civ.  Pro. 
Rep.  (N.  Y.)  379;  Gray  v.  Shepard, 
59  Hun  (N.  Y.)622,  13  N.  Y.  Supp. 
27;  Strebell  v.  J.  H.  Furber  Co.,  2 
Misc.  Rep.  (N.  Y.  City  Ct.)  450,  21  N, 
Y.  Supp.  1032;  Bainbridge  v.  Fried- 
lander  (City  Ct.),  27  N.  Y.  Supp.  261. 

In  an  action  for  money  had  and  re- 
ceived, where  defendant  admits  re- 
ceiving the  money,  but  alleges  that 
he  paid  it  out  for  plaintiff's  benefit, 
his  answer  is  not  in  effect  a  general 
denial,  and  plaintiff  is  entitled  to  a 
bill  of  particulars.  Talman  v.  Dorthy, 
68  Hun  (N.  Y.)  329,  22  N.  Y.  Supp.  888. 

2.  California. — Moore  v.  Bates,  46 
Cal.  29. 

Connecticut.  —  Vila  v.  Weston,  33 
Conn.  42. 

Indiana. — McCoy  v.  Oldham,  i  Ind. 
App.  372;  Crane  v.  Crane,  82  Ind. 
459;  Wagoner  z/.  Wilson,  108  Ind.  210; 
Adamson  v.  Shaner,  3  Ind.  App.  448. 

Louisiana. — Chapman  v.  Hart,  8  La. 
Ann.  35. 

Mississippi. — Tierney  v.  Duffy,  59 
Miss.  364;  Nevitt  v.  Rabe,  6  Miss.  653. 

New  York. — People  v.  Monroe  C. 
P.,  4  Wend.  (N.  Y.)  200;  Willis  v. 
Bailey,  19  Johns.  (N.  Y.)268;  Wigand 


r/.  Dejonge,  18  Hun  (N.  Y.)405;  Bangs 
V.  Ocean  Nat.  Bank,  53  How.  Pr.  (N. 
Y.  C.  PI.)  51;  La  Sala  v.  Lyon,  57 
Hun  (N.  Y.)  587,  19  Civ.  Pro.  Rep.  (N. 
Y.)  71,  II  N.  Y.  Supp.  31;  Chese- 
borough  V.  Kimberly  (Supreme  Ct.), 
6  N.  Y.  Supp,  623;  Ross  V.  Willett,  58 
Hun  (N.  Y.)  604,  II  N.  Y.  Supp.  621; 
Mertage  v.  Bennett  (Super.  Ct.),  15  N. 
Y.  Supp.  141;  Bien  v.  Hellman  (Super. 
Ct.),  18  N.  Y.  Supp.  860;  McCarron 
V.  Sire,  14  Civ.  Pro.  Rep.  (N,  Y.  City 
Ct.)  252;  Home  Maker  Co.  v.  Alley,  2 
Misc.  Rep.  (N.  Y.  C.  PI.)  iii,  20  N.  Y. 
Supp.  870;  Stevens  v.  Webb,  4  Civ. 
Pro.  Rep.  (N.  Y.  C.  PI.)  64;  Fullerton 
V.  Gaylord,  7  Robt.  (N.  Y.)  551;  Orvis 
V.  Dana,  i  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 
268. 

England. — Herlock  v.  Lediard,  10 
M.  &  W.  677. 

Facts  Admitted. — Where  the  cost  of 
a  building  is  alleged  in  the  petition 
and  admitted  in  the  counterclaim,  it 
is  error  to  require  the  defendant  to 
furnish  a  detailed  statement  of  the 
cost  of  the  building.  Conover  v. 
Knight,   84  Wis.   639. 

Account — Alabama  Code. — In  an  ac- 
tion on  a  promissory  note  the  defend- 
ant has  no  right  to  demand  a  bill  of 
particulars,  under  Code  1876,  §  2984, 
as  the  statute  only  provides  for  a  bill 
of  particulars  where  an  account  is  the 
foundation  of  the  suit.  Doss  v.  Peter- 
son, 82  Ala.  253. 

Separate  and  Distinct  Claims.  —  A 
complaint  against  a  United  States 
marshal  and  his  sureties  alleged  in 
each  of  144  counts  the  receipt  by  the 
marshal  from  the  government  of  a 
specified  sum  of  money  earned  by  a 
certain  deputy  marshal,  and  his  fail- 
ure to  pay  the  same,  and  the  assign- 
ment of  this  claim  by  the  deputy  mar- 
shal to  plaintiff.  Held,  that  the  counts 
showed  separate  and  distinct  claims, 
each  being  a  single  transaction,  and 
the  suit  was  not  on  an  account  so  as 
to  entitle  defendants  to  a  copy  there- 
of. Hagood  V.  Blythe,  38  Fed.  Rep. 
76. 

Single  Item. — Where  the  complaint 
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When  Granted. 


BILLS  OF  PARTICULARS. 


Bill  Unnecessary.. 


Thus  the  bill  cannot  be  required  where  the  necessary  information 
is  contained  in  a  special  count  in  the  pleading,  although  the  gen- 
eral counts  are  also  used.*  The  particulars  sought  must  also  relate 
to  the  matters  in  dispute  ;  if  they  concern  only  collateral  matters 
the  bill  will  not  be  required.*  Likewise  a  bill  should  not  be  re- 
quired in  relation  to  general  charges  which  are  irrelevant  or  im- 
material.' 


sets  out  only  one  cause  of  action,  in- 
cluding but  a  single  item  or  claim, 
no  bill  of  particulars  need  be  filed. 
Brooklyn  Gravel  Road  Co.  v.  Slaugh- 
ter, 33  Ind.  185;  Menzel  v.  Tubbs,  51 
Minn.  364;  Husson  v.  Oppenheimer 
(Supreme  Ct.),  45  N,  Y.  St.  Rep.  618; 
Lignoski  v.  Crooker  (Tex.,  1893),  22 
S.  W.  Rep.  774. 

A  bill  of  particulars  is  not  necessary 
in  a  proceeding  to  recover  a  forfeiture 
of  a  miller  for  not  posting  up  his  rates 
of  toll.    Spencer  v.  Medder,  5  Mo.  458. 

Concealment  of  ' '  Part ' '  of  Property. — 
Where  a  complaint  charges  that  de- 
fendants fraudulently  disposed  of  and 
concealed  part  of  their  property, plain- 
tiff will  not  be  required  to  furnish  a 
bill  of  particulars  as  to  what  part  was 
concealed,  since  a  general  denial 
would  put  all  such  allegations  in 
issue.  Constable  v.  Hardenbergh 
(Supreme   Ct.),   27  N.   Y.  Supp.  1022. 

Special  Contract. — In  an  action  by  a 
promoter  of  corporate  enterprises  for 
services  under  a  special  contract — 
held,  that  a  bill  of  particulars  of  each 
service  contributing  to  the  result 
should  not  be  required,  but  only  a 
specification  of  the  purport,  date,  and 
signature  of  any  writings  involved. 
Fry  V.  Manhattan  Trust  Co.,  4  Misc. 
Rep.  (N.  Y.  Super.  Ct.)  611,  53  N.  Y. 
St.  Rep.  566. 

Succession  or  Series  of  Acts. — Where  a 
piece  of  work  is  accomplished  by 
successive  acts  or  a  series  of  acts, 
each  of  which  contributes  to  the  com- 
pletion thereof,  and  there  is  no  ordi- 
nary mode  of  measuring  the  compen- 
sation of  such  acts  separately,  the 
party  claiming  compensation  for  the 
work  will  not  be  required  to  furnish 
a  bill  of  particulars.  Johnson  v,  Mal- 
lory,  2  Robt.  (N.  Y.)  681. 

1.  Vila  z/.  Weston,  33  Conn.  42;  Teb- 
betts  V.  Pickering,  5  Cush.  (Mass.)  83, 
51  Am.  Dec.  48;  People  v.  Pearson,  2 
111.  473;  Galloway  v.  Trout,  i  Greene 
(Iowa)  595;  Ford  v.  Brown,  i  Colo. 
265. 

But,    although    there    are     special 


counts,  the  defendant  is  still  entitled 
to  a  bill  of  particulars,  if,  on  their 
face,  such  special  counts  do  not  fur- 
nish specific  information.  Norris  v. 
Hanson,  i  W.  N.  C.    (Pa.)  507. 

Beference  to  Another  Count. — A  de- 
murrer to  a  count  for  money  had  and 
received,  for  want  of  a  bill  of  particu- 
lars, cannot  be  sustained  when  there 
is  a  reference  in  the  count  to  another 
count  which  contains  particulars  of 
the  claim.  Dorr  v.  McKinney,  9  Allen 
(Mass.)  359. 

2.  Thus,  in  a  suit  on  an  agreement 
the  consideration  of  which  was  stated 
to  be  "  sums  of  money,  pieces  of  prop- 
erty, and  accounts,"  no  particulars  of 
these  should  be  ordered.  Crane  v. 
Crane,  82  Ind.  459. 

Connected  with  Other  Transactions. — 
Where  an  action  was  brought  to  re- 
cover damages  for  money  paid  to  a 
third  party  by  reason  of  false  entries 
made  in  the  books  of  the  plaintiff  by 
the  defendants,  and  the  defendants 
moved  that  the  plaintiff  file  a  bill  of 
particulars  of  the  false  entries  and 
the  nature,  character,  and  purpose 
thereof,  the  plaintiff  could  not  be 
required  to  show  how  the  entries  were 
connected  with  othei»  transactions. 
Drake  v.  Thayer,  5  Robt.  (N.  Y.)  694. 

Dealings  with  Third  Party. — So,  in  an 
action  for  false  .impersonation  of  the 
credit  of  a  third  person,  the  defend- 
ant was  refused  particulars  of  the 
dealings  between  tlie  plaintiff  and  the 
third  party.  Luck  v.  Handley,  4 
Exch.  486. 

Items  Considered  in  an  Accord. — In  an 
answer  setting  forth  an  accounting 
and  agreement  of  amount  due.  it  is 
not  necessary  to  set  forth  the  items 
then  considered.  Cunard  v.  Franck- 
lyn  (Supreme  Ct.),  i  N.  Y.  Supp.  877. 

3.  Kemmercer  v.  Hofifman,  7  Pa. 
Co.  Ct.  Rep.  429;  Marryottz*.  Young, 
33  N.  J.  L.  336. 

Beal  Estate  Commission. — In  an  action 
by  a  broker  for  damages  for  the  breach 
of  an  alleged  contract  to  pay  a  certain 
commission  for  procuring  a  purchaser 
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When  Granted. 


BILLS  OF  PARTICULARS.  Facts  Already  Known. 


4.  Facts  Already  Known. — A  party  will  not  be  obliged  to  fur- 
nish facts  already  known  to  his  adversary.*  Nor  will  a  bill  of 
particulars  be  ordered  when  the  means  of  ascertaining  the  facts 
are  equally  accessible  to  both  parties.* 


of  property  at  a  designated  price,  a 
bill  of  particulars,  stating  when  and 
where  and  by  whom  the  alleged  sale 
was  made,  will  be  denied  where  the 
complaint  does  not  allege  a  sale,  but 
only  that  a  person  willing  to  purchase 
had  been  found.  Foley  v.  Jennings 
(C.  PI.),  29  N.  Y.  Supp.  24. 

The  Eeal  Issue. — It  seems  that  the 
failure  of  a  plaintiff  to  serve  a  copy 
of  an  account,  in  an  action  for  goods 
sold,  is  immaterial  where  the  sale  is 
not  put  in  issue,  but  only  the  liability 
of  the  answering  defendant  as  a  part- 
ner in  the  firm  to  which  the  goods 
were  sold.  Gebhard  z/.  Squier  (Super. 
Ct.),  10  N  Y.  St.  Rep.  255;  Gebhard 
V.  Parker,  120  N.  Y.  33,  18  Civ.  Pro. 
Rep.  (N.  Y.)  244,  30  N.  Y.  St.  Rep. 
180. 

Bes  Adjndicata. — A  complaint  al- 
leged that  plaintiff  was  expelled  from 
the  New  York  Stock  Exchange  and 
deprived  of  his  valuable  rights  as  a 
member  thereof,  without  any  viola- 
tion on  his  part  of  the  rules  of  the  as- 
sociation, contained  in  a  constitution 
to  which  plaintiff  pledged  himself  to 
be  bound,  and  which  provided  that  any 
member  guilty  of  obvious  fraud,  of 
which  the  governing  committee  should 
be  judge,  should,  on  conviction,  be 
expelled.  Held,  that,  the  issue  being 
whether  the  action  of  the  governing 
committee  was  res  adjudicata,  a  motion 
for  a  bill  of  particulars  as  to  the  of- 
fenses charged  as  obvious  fraud  was 
properly  denied,  as  that  question  was 
immaterial  to  the  issue  made  by  the 
pleadings.  Solomon  v.  McKay,  49 
N.  Y.  Super.  Ct.  138. 

Difference  in  Value  of  Ctoods  Ex- 
changed.— The  complaint  alleged  de- 
fendant's indebtedness  to  plaintiff  in 
a  specified  sum  for  difference  in  value 
between  goods  and  certain  real  estate 
given  in  exchange  therefor  by  de- 
fendant, which  sum  defendant  had 
promised  to  pay.  Held,  that  no  bill 
of  particulars  was  necessary.  Sharp 
V.  Radebaugh,  70  Ind.  547. 

Writing  not  Foundation  of  Suit. — A 
party  is  not  bound  to  furnish  his  ad- 
versary with  a  copy  of  any  record  or 
writing  which   is   not   the  foundation 


of   his    suit   or   claim.      Marryott   v. 
Young,  33  N.  J.  L.  336. 

1.  Train  v.  Friedman,  4  Civ.  Pfo. 
Rep.  (N.  Y.  Supreme  Ct.)  109;  Mas- 
terson  v.  New  York,  4  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  317;  Cohn  v. 
Baldwin,  74  Hun  (N.  Y.)  346,  56  N. 
Y.  St.  Rep.  379,  60  N.  Y.  St.  Rep.  337; 
Perzel  v.  Shook,  50  N.  Y.  Super.  Ct. 
206,  5  Civ.  Pro.  Rep.  (N.  Y.)  397. 

Equal  Knowledge. — If  a  party  fully 
knows  what  his  adversary  means  to 
rely  upon  for  his  cause  of  action  or 
defense,  he  is  not  entitled  to  a  bill. 
Willis  V.  Bailey,  19  Johns.  (N.  Y.)  268; 
Wigand  v.  Dejonge,  18  Hun  (N.  Y.) 
405;  Isaac  V.  Wilisch,  69  Hun  (N.  Y.) 
339;  Stevens  v.  Webb,  4  Civ.  Pro. 
Rep.  (N.  Y.  C.  PI.)  64;  Hayes  v, 
Davidson,  33  Hun  (N.  Y.)  446;  Dono- 
hue  V.  Meares  (Supreme  Ct.),  19  N.  Y. 
Supp.  585. 

Account  between  Partners. — In  a  suit 
for  an  account  between  partners  after 
dissolution,  it  was  held  that,  unless 
the  claim  was  for  moneys  contributed 
to  or  paid  to  the  firm,  not  evidenced 
by  or  intelligible  from  the  entries 
upon  the  books  of  the  firm,  one  part- 
ner was  presumed  to  have  as  much 
knowledge  of  the  details  of  the  firm 
as  the  other,  and  a  bill  of  particulars 
was  refused.  Depew  v.  Leal,  5  Duer 
(N.  Y.)663. 

Peculiarly  Known  to  Applicant.— 
Where  information  sought  lies  pe- 
culiarly within  the  knowledge  of  one 
asking  a  bill  of  particulars,  his  re- 
quest will  not  be  granted.  Fink  v. 
Jetter,  38  Hun  (N.  Y.)  163. 

In  an  action  on  an  alleged  contract 
to  pay  ten  per  cent  of  the  amount  re- 
ceived by  defendant  on  certain  life- 
insurance  policies  plaintiff  will  not  be 
required  to  furnish  a  bill,  as  the  facts 
relating  to  the  making  of  the  contract 
and  the  collection  of  the  money  are 
within  the  defendant's  knowledge. 
Hawes  v.  Foote  (City  Ct.),  29  N.  Y. 
Supp.  680. 

2.  Butler  v.  Mann,  9  Abb.  N.  Cas, 
(N.  Y.  Supreme  Ct.)  49;  Hayes  v. 
Davidson.  15  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  85,  33  Hun  (N.  Y.)  446; 
Young  V.  DeMott,  i  Barb.  (N.  Y.)  30; 
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When  Granted. 


BILLS  OF  PARTICULARS. 


Impossibility. 


Petitio  Principii. — But  a  bare  suggestion  that  the  applicant  knows 
the  facts  is  not  sufficient  to  defeat  his  right  to  a  bill  of  particulars 
where  the  parties  are  at  issue  on  those  facts.* 

5.  Impossibility  or  Uncertainty. — A  bill  of  particulars  will  not  be 
required  when  it  is  not  in  the  power  of  the  party  to  furnish  one,* 
or  when,  from  the  nature  of  the  case,  the  knowledge  sought  can- 
not be  expected  to  be  given  with  certainty.^ 


Blackie  v.  Neilson,  6  Bosw.  (N.  Y.) 
68i;  Donohue  v.  Meares,  65  Hun  (N. 
Y.)  620,  ig  N.  Y.  Supp.  585;  Lusbie  v. 
Meares,  65  Hun  (N.  Y.)  620,  19 
N.  Y.  Supp.  586;  Faxon  v.  Ball, 
67  Hun  (N.  Y.)  649,  21  N.  Y.  Supp. 
737;  Isaac  V.  Wilisch,  69  Hun  (N. 
Y.)  339;  People  V.  Tweed,  50  How. 
Pr.  (N.  Y.  Ct.  of  App.)  38,  5  Hun 
(N.  Y.)  353;  Powers  v.  Hughes,  39  N. 
Y.  Super.  Ct.  482;  Phillips  v.  Ehrman, 
4  Misc.  Rep.  (N.  Y.)  285,  23  N.  Y. 
Supp.  1030;  Powers  v.  Snedecker,  5 
N.  Y.  Month.  L.  Bull.  22;  Heft  v. 
Jones,  9  W.  N.  C.  (Pa.)  541;  U.  S.  v. 
Tilden,  10  Ben.  (U.  S.)  547. 

Action  against  Sureties. — In  the  ab- 
sence of  anything  to  indicate  that  the 
defendant's  sureties  on  official  bonds 
could  not  as  well  as  the  plaintiff  have 
ascertained  facts  relative  to  moneys 
received  by  the  principal,  an  applica- 
tion for  a  bill  of  particulars  should  be 
denied.  Butler  v.  Mann,  9  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  49. 

Public  Accounts. — In  an  action  on  a 
county  treasurer's  bond  it  is  within 
the  discretion  of  the  court  to  deny  the 
defendants'  demand  for  a  copy  of  the 
items  of  account  mentioned  in  the 
complaint,  such  accounts  being  public 
accounts,  which  it  does  not  appear 
"were  not  equally  accessible  to  defend- 
ants as  to  the  plaintiff.  Ferry  v.  King 
County,  2  Wash.  337. 

1.  Tilton  V.  Beecher,  59  N.  Y.  176, 
17  Am.  Rep.  337;  Friedberg  v.  Bates, 
3  N.  Y.  Month.  L.  Bull.  4;  Murray  v. 
Mabie,  55  Hun  (N.  Y.)  38,  28  N.  Y. 
St.  Rep.  308. 

2.  Rossman  v.  Bock,  97  Mich.  430; 
Chandler  v.  Stevens,  2  N.  Y.  Month. 
L.  Bull.  5;  Ammidown  v.  Century 
Rubber  Co.,  59  N.  Y.  Super.  Ct.  460, 
39  N.  Y.  St.  Rep.  350;  Ducber  Watch 
Case  Mfg.  Co.  v.  American  Waltham 
Watch  Co.  (Supreme  Ct.),  51  N.  Y.  St. 
Rep.  459,  reviewing  29  Ai)b.  N.  Cas. 
(N.  Y.)  412;  Mosheim  v.  Pawn  (City 
Ct.),  44  N.  Y.  St.  Rep.  792;  United 
Building,  etc..  Bank  v.  Bartlett,  2 
Misc.  Rep.  (N.  Y.  City  Ct.)  479,  51  N. 


Y.  St.  Rep.  159;  Blackie  v.  Neilson, 
6  Bosw.  (N.  Y.)68i. 

Affidavit  of  Inability.  —  No  persoa 
should  be  required,  on  pain  of  strik- 
ing his  pleadings  from  the  files,  to 
state  particulars  which  he  swears  that 
he  cannot  furnish,  when  he  gives  suffi- 
cient reasons  for  his  inability.  Wheel- 
ock  V.  Barney,  27  Ind.  462;  Mosheim 
V.  Pawn  (City  Ct.),  18  N.  Y.  Supp.  166. 

But  he  should  first  comply  with  an 
order  for  a  bill  to  the  extent  of,fur- 
nishing  such  items  as  it  is  in  his 
power  to  furnish.  Rochester  v,  Mc- 
Dowell, 59  Hun  (N.  Y.)  615. 

Where  Discovery  Necessary. — Where 
a  plaintiff  cannot  safely  give  a  bill  of 
particulars  without  a  discovery,  he 
should  not  be  compelled  to  give  one; 
but  he  must  take  steps  to  obtain  the 
discovery  with  all  convenient  speed. 
Young  V.  De  Mott,  i  Barb.  (N.  Y.)  30. 

Information  in  Books  of  Adversary. — 
A  bill  of  particulars  will  be  denied 
where  plaintiff  in  his  opposing  affi- 
davit states  that  his  demand  appears 
in  the  defendant's  books  of  account, 
that  the  only  information  plainliflf  has 
is  from  the  statements  furnished  by 
defendant,  and  that  it  will  not  be  pos- 
sible for  plaintifif  to  furnish  all  the 
particulars  demanded,  unless  defend- 
ant permits  plaintifif  to  examine  such 
books.  Cohn  v.  Baldwin  (Supreme 
Ct.),  26  N.  Y.  Supp.  457. 

3.  Suit  for  Income  Tax. — As  in  an  ac- 
tion for  the  arrears  of  income  tax, 
where  the  amounts  to  be  recovered 
depend  upon  the  amount  of  the  de- 
fendant's income,  of  which  the  plain- 
tifif has  not  yet  had  discovery.  U.  S. 
V.  Tilden,  10  Ben.  (U.  S.)  547. 

Unascertained  Damages. — In  an  action 
for  damages  to  a  house  by  an  explo- 
sion in  the  defendant's  oil  works,  it 
was  said:  "  This  is  not  a  case  where 
the  plaintifif  should  be  required  to 
furnish  particulars.  The  action  is 
for  damages  which  the  plaintifif  can- 
not specify  with  certainty ;  the  amount 
will  depend  on  proof  to  be  furnished 
after  examination  of  the  injuries,  and 
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VI.  FOKM  AND  REftTJlslTES— 1.  Generally. — It  is  well  settled  that 
a  bill  of  particulars  need  not  follow  any  particular  form.  All  that 
is  necessary  is  for  the  bill  to  give  in  a  clear  and  definite  manner 
the  information  sought.  Anything  that  does  this,  whether  it  be 
in  the  technical  form  of  a  bill  of  particulars  or  not,  will  usually 
suffice.*  This  rule  has  been  frequently  applied  where  the  suit  was 
upon  accounts  or  promissory  notes  or  other  negotiable  instru- 
ments.* 


may  well  consist  of  the  testimony  of 
experts."  Muller  z/.  Bush,  etc.,  Mfg. 
Co.,  15  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  88. 

1.  Williams  v.  Allen,  7  Cow.  (N. 
Y.)  316;  Chicago,  etc.,  R.  Co.  v.  Beh- 
ney,  48  Kan.  47. 

Abbreviations. — A  bill  of  particulars 
•containing  abbreviations  is  sufficient. 
Harris  v.  Christian,  10  Pa.  St.  233. 

Affidavit. — Where  the  plaintiff,  in  an 
action  for  legal  services  in  a  matter 
before  the  United  States  treasury  de- 
partment, on  motion  for  a  bill  of  par- 
ticulars, filed  an  affidavit  stating  in 
general  terms  his  services,  for  which 
he  charged  a  gross  sum,  and  showing 
that  he  had  filed  three  briefs  with  the 
commissioner  of  internal  revenue, 
had  presented  to  him  a  written  peti- 
tion, had  made  several  oral  state- 
ments to  him,  had  appeared  before 
the  deputy  commissioner  and  solici- 
tor several  times,  had  made  all  argu- 
ments, had  seen  the  solicitor-general 
several  times,  and  had  filed  a  brief 
with  him — the  affidavit  itself  should 
stand  for  a  bill  of  particulars.  Thomp- 
son V.  Knickerbocker  Ice  Co.  (C.  PI.), 
16  N.  Y.  St.  Rep.  738,  2  N.  Y.  Supp.  18. 

Account  Filed. — Under  the  Virginia 
statutes,  an  account  filed  in  an  action 
of  indebitatus  assumpsit,  which  gives 
notice  of  the  character  of  the  claim, 
is  sufficient,  though  made  up  of  vari- 
ous items  of  which  no  notice  is  given. 
Moore  v.  Mauro,  4  Rand.  (Va.)  488. 

Extra  Work. — A  bill  of  particulars 
of  extra  work  performed  in  connec- 
tion with  a  contract,  filed  with  and 
as  part  of  a  complaint,  shows  clearly 
enough  what  the  items  of  work  are, 
without  a  direct  allegation  as  to  such 
items.  Burnham  v.  Milwaukee,  69 
Wis.  379. 

Bank  Book. — In  a  suit  against  a  bank 
for  the  balance  of  a  deposit,  the  plain- 
tiff attached  to  his  affidavit  of  claim 
the  bank  book  written  up  by  the  de- 
fendants,   containing    their    own   en- 


tries, and  showing  from  their  own 
figures  the  balance  due.  This  was 
held  to  be  a  full  bill  of  particulars, 
and  none  the  less  so  by  being  sworn 
to.     Chicago  Bank  v.  Hull,  74  111.  106. 

Dollars  and  Cents  Implied. — A  bill  of 
particulars  in  a  justice's  court,  in  the 
form  of  a  running  book  account,  is 
sufficient,  although  the  figures  in- 
tended to  represent  dollars  and  cents 
may  not  be  designated  in  express 
terms,  but  only  by  implication,  as 
dollars  and  cents.  Bancroft  v.  Ad- 
yeo,  22  Kan.  32. 

Oral  Pleading. — In  an  action  before 
a  justice  of  the  peace,  where  the 
pleadings  were  oral,  a  statement  that 
plaintiff  counted  specially  for  loss  and 
damages  sustained  by  reason  of  dam- 
aged and  unwholesome  meats  and 
provisions,  accompanied  by  a  bill  of 
particulars  which  showed  hams  re- 
turned as  spoiled,  and  hams  totally 
spoiled,  and  hams  returned  by  one  to 
whom  plaintiff  had  sold  them — was 
held  sufficient.  Copas  v.  Anglo- 
American  Provision  Co.,  73  Mich.  541. 

Affidavit  in  Replevin. — In  an  action 
of  replevin  in  a  justice's  court  the 
plaintiff  may,  if  he  chooses,  use  and 
treat  his  affidavit  for  the  summons 
and  order  for  delivery  as  a  bill  of 
particulars.  Sharr  v.  Hinshaw,  23 
Kan.  532. 

Memorandum  Check.^— A  copy  of  a 
memorandum  check,  filed  as  a  bill  of 
particulars,  is  a  sufficient  one  under 
a  count  for  money  lent.  Dean  v. 
Mann,  28  Conn.  352. 

Bill  without  File  Mark.— When  a  bill 
of  particulars  is  referred  to  in  the  pe- 
tition as  a  part  thereof  it  ought  to 
be  marked  "  filed;  "  but  permission  to 
read  it  without  being  so  marked  is 
not  error  for  which  the  Supreme 
Court  will  reverse.  Waul  v.  Hardie, 
17  Tex.  553. 

2.  Accounts. — Where  an  account  has 
been  already  rendered,  the  party  may 
refer  to  it  in  his  uill  without  restating 
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Befiniteness. 


2.  Definiteness — in  General. — While  a  bill  of  particulars  certainly 
need  not  state  more  than  the  party  furnishing  it  is  bound  to 
prove  under  his  pleading/  it  must  be  as  specific  as  the  circum- 
stances of  the  case  will  allow,  and  should  fairly  apprise  the  op- 
posite party  and  the  court  of  the  nature  of  the  claim  or  defense 
made  and  the  nature  of  the  evidence  to  be  offered.* 


the  same  items,  and  this  will  be  suffi- 
ciently definite.  Goodrich  v.  James, 
I  Wend.  (N.  Y.)  289. 

In  a  Suit  on  Notes  the  bill  of  par- 
ticulars usually  states  the  money  due 
on  them  and  describes  them,  but  it 
may  give  copies  of  the  notes.  Sto- 
wits  V.  Troy  Bank,  21  Wend.  (N.  Y.) 
186. 

A  note  with  indorsements  was  held 
to  be  a  bill  of  particulars  in  Brenner 
V.  Weaver,  i  Kan.  456. 

Where  the  defendant's  attorney  re- 
quested of  the  attorney  for  the  plain- 
tiff a  bill  of  particulars,  and  the  lat- 
ter attorney  wrote  to  the  former  that 
the  claim  was  on  a  note  specified  in 
the  declaration,  and  no  order  for  a 
bill  was  obtained,  the  plaintiff  was 
bound  by  the  letter  as  a  bill  of  par- 
ticulars. Williams  v.  Allen,  7  Cow. 
(N.  Y.)  316. 

In  an  action  for  the  balance  of  a 
banknote,  a  schedule  of  the  dates 
and  amounts  of  the  deposits  is  suffi- 
cient. Ins.  Co.  V.  Bank,  12  W.  N.  C. 
(Pa.)  251. 

1.  Matthews  v.  Hubbard,  47  N.  Y. 
428;  Rochester  t/.  McDowell  (Supreme 
Ct.),  12  N.  Y.  Supp.  414. 

2.  Arkansas. — Moore  v.  Estes,  23 
Ark.  152,  Walker  v.  Fuller,  29  Ark. 
448. 

California. — Conner  v.  Hutchinson, 

17  Cal.  279. 

Connecticut. — McVane  v.  Williams, 
50  Conn.  548. 

Kansas. — Missouri,  etc.,  R.  Co.  v. 
Brown,  14  Kan."  557. 

Massachusetts. — Babcock  v.  Thomp- 
son, 3  Pick.  (Mass.)  446. 

Michigan. — Wright  v.  Dickinson,  67 
Mich.  580,  II  Am.  St.  Rep.  602. 

Mississippi.  —  Soria  v.  Planter's 
Bank,  3  How.  (Miss.)  46;  St.  Louis, 
etc.,  R.  Co.  V.  Previne,  61  Miss.  288. 

New  Jersey. — Tillou  v.  Hutchinson, 
15  N.  J.  L.  178;  Stothoff  V.  Dunham, 
19  N.  J.  L.  121. 

Neio    York. — Moran    v.    Morrissey, 

18  Abb.  Pr.  (N.  Y.  C.  PI.)  131,  28 
How.  Pr.  (N.  Y.)  100;  Dueber  Watch 
Case  Co.  v.  American  Waltham  Watch 


Mfg.  Co.,  29  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  412;  Wetmore  v.  Jennys, 
I  Barb.  (N.  Y.)  53;  Seaman  v.  Low, 
4  Bosw.  (N.  Y.)  337;  Humphrey  v. 
Cottley,  4  Cow.  (N.  Y.)  54;  Stanley 
V.  Millard,  4  Hill  (N.  Y.)  50;  Kellogg 
V.  Paine,  8  How.  Pr.  (N.  Y.  Supreme 
Ct.)32g;  Bangs  v.  Ocean  Nat.  Bank, 
53  How.  Pr.  (N.  Y.  C.  PI.)  51;  Drake 
V.  Thaver,  5  Robt.  (N.  Y.)694;  Brown 
V.  Williams,  4  Wend.  (N.  Y.)  368; 
Smith  V.  Hicks,  5  Wend.  (N.  Y.)48; 
Matthews   v.    Hubbard,  47  N.  Y.  428. 

Pennsylvania. — Gilpin  v.  Howell,  5 
Pa.  St.  41. 

United  States. — Chesapeake,  etc.. 
Canal  Co.  v.  Knapp,  9  Pet.  (U.  S.) 
541;  Garfield  v.    Paris,  96   U.  S.  557. 

England. — Prichard  v.  Nelson,  16 
M.  &  W.  771. 

Gist  of  the  Bemand. — A  bill  of  par- 
ticulars must  be  sufficiently  full  to 
disclose  the  gist  of  the  plaintiff's  de- 
mand. Gilpin  V.  Howell,  5  Pa.  St. 
411,  I  T.  &  H.  Pr.  (Pa.)  425. 

On  a  Claim  for  a  Way  Growing  Crop 
the  bill  of  particulars  should  state 
the  kind  of  crop  and  the  number  of 
acres  cultivated.  O'Connell  v.  Sum- 
mers. 5  W;  N.  C.  (Pa.)  149. 

Instances  of  Sufficient  Bills — ''As  per 
Contract." — A  statement  of  work  done 
"as  per  contract"  is  not  too  indefi- 
nite. Johnson  v.  Cummisky,  8  W.  N. 
C.  (Pa.)  357;  Newlin  v.  Armstrong,  8 
W.  N.  C.  255. 

''And  Others'^ — "One  or  More." — In 
an  action  between  partners  the  com- 
plaint set  out  that,  in  the  absence  of 
plaintiff,  defendant  maliciously  wrote 
letters  to  four  consignors  of  the  firm, 
naming  them,  "  and  others,"  repu- 
diating contracts  already  made,  and 
that  the  effect  of  the  letters  was  that 
"one  or  more  of  said  consignors " 
withdrew  their  consignments  to  plain- 
tiff's damage,  etc.  Upon  the  plaintiff 
being  required  to  serve  a  bill  of  par- 
ticulars in  explanation  of  the  phrases, 
"  and  others  "  and  "  one  or  more  of 
said  consignors,"  it  is  sufficient  if  he 
names  some  manufacturers, and  states 
that  the  persons  referred  to  were  all 
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Assigned  Claim. — And  where  a  party  sets  up  an  assigned  claim,  he 


customers  of  the  firm,  and  that  their 
names  would  appear  from  the  books 
in  the  possession  of  the  defendants. 
Church  V.  Spiegelberg,  33  Fed.  Rep. 
158. 

Dejitiiteas  an  Invoice. — It  is  enough 
that  the  bill  be  as  full  as  is  customary 
among  merchants  when  they  have 
previously  sent  invoices.  Freehling 
V.  Ketchum,  39  Mich.  299. 

Particularity  a  Matter  of  Discretion. 
— The  particularity  or  minuteness  re- 
quired in  a  specification  under  the 
general  counts,  there  being  no  vari- 
ance, is  a  matter  of  practice  and  dis- 
cretion, and  not  a  ground  of  error. 
Hodges  V.  Rutland,  etc.,  R.  Co.,  29 
Vt.  220. 

Single  Item. — A  statement,  "  1873. 
Aug.  30.  To  merchandise,  $114.50," 
has  been  held  a  sufficient  bill  of  par- 
ticulars. Hays  V.  Samuels,  55  Tex. 
560. 

Short  Form  of  Pleading. — A  special 
contract  may  be  proved  under  the 
short  form  of  pleading,  when  the 
complaint  has  attached  to  it  a  bill  of 
particulars  as  special  as  that  required 
under  the  old  rules  of  pleading.  Rob- 
erts V.  Harris,  32  Ga.  542. 

Use  and  Occupation. —  "For  ware- 
house room  furnished  by  the  plaintiff 
for  the  storage  of  an  engine,  the  prop- 
erty of  the  defendant,  between  cer- 
tain dates" — held,  sufficient  in  an  ac- 
tion for  use  and  occupation.  Taylor 
V.  Dexter  Engine  Co.,  146  Mass.  613. 

Instances  of  Insnfficient  Bills — Atnount 
Advanced. — A  bill  of  particulars  should 
state  how  the  items  claimed  became 
due.  Thus  a  bill  of  particulars  which 
states  the  items  as  an  "amount  ad- 
vanced "  is  defective.  Moran  v.  Mor- 
rissey,  18  Abb.  Pr.  (N.  Y.  C.  PI.)  131, 
28  How.  Pr.  (N.  Y.)  100. 

"Balance  from  Former  Account  "  is 
insufficient.  Buckner  v.  Meredith,  I 
Brewst.  (Pa.)  306. 

Balance  Due. — In  an  action  for  an 
account  for  merchandise  sold  and  de- 
livered, a  bill  of  particulars,  one  of 
the  items  of  which  is  "To  balance 
due  in  cash,  $600,"  is  not  sufficiently 
specific.  Ralston  v.  Aultman  (Tex., 
1894),  26  S.  W.  Rep.  746. 

Charges  for  Cash. — A  bill  of  particu- 
lars containing  several  charges  for 
cash  in  t'ifferent  sums,  without  stat- 
ing whether  the  money  was  lent  to, 
paid   out   for,  or   received   by  the  de- 
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fendant,  is  not  sufficient.  Stanley  v. 
Stevens,  2  N.  Y.  Month.  L.  Bull.  5. 

Business  for  a  Certain  Time. — Plain- 
tiff alleged  that  he  had  been  injured 
by  his  partner's  conduct,  "  independ- 
ent of  any  alleged  loss  or  profit  shown 
by  the  books  of  the  firm  as  resulting 
from  the  said  business"  of  the  firm. 
He  was  required  to  serve  a  bill  of 
particulars  of  the  damages.  The  bill 
set  out  that  the  damages  were  made 
up  of  certain  percentages  of  "busi- 
ness "  for  a  certain  time.  This  was 
not  suflSciently  certain,  the  business 
not  being  indicated  with  clearness. 
Church  v.  Spiegelberg,  33  Fed.  Rep. 
158. 

"Divers  Sums" — "Divers  Persons." 
— A  clause  in  a  bill  of  particulars  stat- 
ing that  the  defendant  had  received 
"divers  other  sums  of  money  of 
divers  persons"  is  too  general.  Whit- 
all  V.  Vaughn,  3  N.  J.  L.  472. 

Kansas — Justice  of  the  Peace. — Un- 
der Kansas  Comp.  Laws,  1879,  §  4,  c. 
105,  a  bill  of  particulars  in  a  justice's 
court  which  does  not  state  sufficient 
facts  to  constitute  a  cause  of  action 
is  fatally  defective.  Barrackman  v. 
Girard,  26  Kan.  284. 

Lost  Books.  —  Where  plaintiff,  be- 
cause of  the  destruction  of  his  books 
by  fire,  was  unable  to  render  an  exact 
bill  of  particulars,  it  was  his  duty  to 
furnish  the  most  specific  statement 
that  he  could,  Isham  v.  Parker,  3 
Wash.  775. 

Unable  to  Read. — A  bill  in  the  fol- 
lowing form  is  insufficient:  "  A.  W. 
to  C.  B.,  Dr.:  To  moneys  received  by 
the  said  W.  for  and  belonging  to 
the  said  B.,  at  different  times  during 
the  years  1840,  1841,"  etc.,  "and  in 
various  sums,  viz.,  $200,  $100,"  etc., 
"in  all  amounting  to  $1400,"  "but 
in  what  particular  months  or  on  what 
particular  days  of  such  months  the 
said  B.  is  unable  to  state,  as  he  kept 
no  account  of  the  dates,  nor  is  he  able 
to  ascertain  the  same;  but  he  believes 
that  the  said  W.  well  knows  the  dates 
at  which  said  sums  were  respectively 
received,  as  he  left  said  W.  to  keep 
the  accounts,  being  himself  unable  to 
read  or  write."  Bates  v.  Wotkyns,  2 
How.  Pr.  (N.  Y.)  18. 

Articles  "to  be  Furnished." — In  an 
action  to  foreclose  a  lien  upon  a 
building  for  fixtures  furnished  in  its 
construction — held,    that    a    schedule 
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should  be  required  to  furnish  such  a  bill  of  particulars  as  would 
be  exacted  from  his  assignor  under  the  same  circumstances.* 

Time  is  important,  and  should  be  stated  with  as  much  particu- 
larity as  possible.* 

Test. — One  test  of  the  sufficiency  of  the  bill  of  particulars,  sus- 
tained by  authority,  is  to  inquire  whether  it  states  the  facts  neces- 
sary in  common-law  pleading  to  constitute  a  good  indebitatus 
count  in  debt.^ 

3.  Verification — By  statute. — It  is  sometimes  provided  by  statute 
that  where  an  original  pleading  is  verified,  a  bill  of  particulars  of 
the  matters  therein  stated  must  also  be  verified.* 

Order  of  Court. — When,  however,  a  bill  of  particulars  is  served  pur- 
suant to  an  order  of  court  which  is  silent  upon  the  question,  veri- 
fication is  not  necessary.* 

Waiver  of  Objection. — Objection    to  the   want    of    verification    is 


purporting  to  be  of  articles  "  to  be 
furnished,"  was  not  a  proper  or  suffi- 
cient bill  of  particulars.  Iden  v.  Os- 
born,  23  N.  Y.  Wkly.  Dig.  569. 

Absence  of  Client  as  an  £xcuse. — An 
attorney's  statement  that  his  client 
was  away  is  not  a  sufficient  excuse 
for  furnishing  a  vague  bill.  Bare- 
more  V.  Taylor,  52  N.  Y.  Super.  Ct. 
449. 

1.  Fuchs  V.  Morris,  64  Hun  (N.  Y.) 
635,  18  N.  Y.  Supp.  898. 

2.  Goodwin  v.  Walls,  52  Ind.  268; 
Mugan  V.  Haley,  16  Kani  68;  Wet- 
more  V.  Jennys,  i  Barb.  (N.  Y.)  53; 
Humphrey  v.  Cottley,  4  Cow.  (N.  Y.) 
54;  Kellogg  V.  Paine,  8  How.  Pr.  (N. 
Y.  Supreme  Ct.)  329;  Quin  v.  Astor, 
2  Wend.  (N.  Y.)  577;  Graham  v.  Gra- 
ham, I  W.  N.  C.  (Pa.)4i6;  Livingston 
V.  Enochs,  2  W.  N.  C.  (Pa.)  244. 

But  an  error  in  the  date  is  unimpor- 
tant if  it  does  not  mislead.  Mugan  v. 
Haley,  16  Kan.  68;  Milwood  7/.  Waker, 
2  Taunt.  224. 

' '  Divers  Times ' '  between  Certain  Dates 
as  a  designation  of  the  time  when 
a  certain  sum  was  paid  for  services 
rendered  by  the  plaintiff,  at  the  de- 
fendant's request,  is  not  sufficiently 
specific.  Morgan  v.  Burrough  (N.  J., 
1887).  8  Atl.  Rep.  517. 

Dates  Omitted.  —  Where  the  items 
were  given  as  "Damages,  $5000;  Bal- 
ance due  on  settlement,  I5000;  Money 
received  at  New  Orleans  on  account 
of  plaintiff,  $5000,"  and  without  dates, 
this  was  held  an  insufficient  bill.  Wet- 
moie  V.  Jennys,  i  Barb.  (N.  Y.)  53. 
But  see  Livingston  v.  Enochs,  2  W. 
N.  C.  (Pa.)  244. 

"On  or  About."-^The  date  may  be 


stated  as  "on  or  about  "  a  certain 
day;  and  in  that  case  the  plaintiff  is 
not  restricted  to  proof  of  that  special 
day.  Duncan  v.  Ray,  29  Wend.  (N. 
Y.)  530. 

Videlicet. — It  is  not  sufficient  to  lay 
the  time  within  a  videlicet.  Living- 
ston V.  Enochs,  2  W.  N.  C.  (Pa.)  244. 

3.  Wilkins  v.  Stidger,  22  Cal.  235; 
Abadie  v.  Carrillo,  32  Cal.  172;  Magee 
V.  Kast,  49  Cal.  141;  Allen  v.  Patter- 
son, 7  N.  Y.  476;  Morrow  v.  Cougan, 
3  Abb.  Pr.  (N.  Y.  C.  PI.)  328. 

In  Gilpin  v.  Howell,  5  Pa.  St.  41, 
and  Babcock  v.  Thompson,  3  Pick. 
(Mass.)  446,  15  Am.  Dec.  235,  it  was 
held  that  a  bill  of  particulars  ought  to 
state  the  gist  of  the  action  as  clearly  as 
a  special  count;  and  in  Wetmore  v. 
Jennys,  i  Barb.  (N.  Y.)  53,  and  Chi- 
cago, etc.,  R.  Co.  V.  Provine,  61 
Miss.  288,  that  it  should  be  more  defi- 
nite than  the  claim  set  forth  in  the 
pleading. 

But  in  Smith  v.  Hicks,  5  Wend.  (N. 
Y.)  51,  and  Chesapeake,  etc.,  Canal 
Co.  V.  Knapp,  9  Pet.  (U.  S.)  541,  it 
was  held  that  a  bill  need  not  be  as 
special  as  a  count  on  a  special  con- 
tract; and  that  it  was  sufficiently  defi- 
nite if  it  apprised  the  other  side  of 
the  evidence  that  was  to  be  offered, 
so  that  he  could  intelligently  prepare 
to  resist  the  claim. 

4.  Dennison  v.  Smith,  i  Cal.  437; 
Withers  v.  Toulmin,  13  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  I,  10  N.  Y.  St.  Rep. 
704;  McCarron  v.  Sire,  14  Civ.  Pro. 
Rep.  (N.  Y.  City  Ct.)  252;  Paine  v. 
Smith,  32  Wis.  335. 

5.  Shankland  v.  Bartlett,  13  Civ. 
Pro.    Rep.   (N.   Y.    Supreme^  Ct.)   24. 
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waived  by  silently  retaining  the  bill  *  and  withholding  the  ob- 
jection until  time  for  trial.* 

4.  Objections  for  Defects. — If  the  bill  of  particulars  fairly  conveys 
the  information  desired  and  performs  the  offices  above  described, 
technical  inaccuracies  and  errors,  or  discrepancies  which  do  not 
mislead  or  prejudice  will  be  disregarded.* 

On  or  after  Trial. — An  objection  to  the  sufficiency  of  a  bill  of  par- 
ticulars cannot  be  made  on  the  trial  *  or  afterwards. ** 

VII.  More  Specific  Bill— 1.  Generally. — Where  the  bill  of  par- 
ticulars is  not  sufficiently  explicit,  a  motion  should  be  made  to  the 
court  for  a  more  specific  bill;  ®  the  objection  cannot  be  taken  by 


1.  Hoag  V.  Weston,  lo  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  92,  24  N.  Y. 
Wkly.  Dig.  91;  Paine  v.  Smith,  32 
Wis.  335. 

2.  Dennison  v.  Smith,  i  Cal.  437. 

3.  Chicago,  etc.,  R.  Co.  v.  Conklin, 
32  Kan.  55.  See  also  Tillou  v.  Hutch- 
inson, 15  N.  J.  L.  178;  Stothoff  V. 
Dunham,  19  N.  J.  L.  181. 

An  Account  Sued  on,  however  in- 
artistically  drawn,  is  good  if  the  de- 
fendant can  learn  therefrom  the  nat- 
ure of  the  demand,  so  as  not  to  be 
misled  in  the  preparation  of  his  de- 
fense. Moore  v.  Estes,  23  Ark.  152; 
Missouri,  etc.,  R.  Co.  v.  Brown,  14 
Kan.  557;  Stothoff  v.  Dunham,  19  N. 
J.  L.  181;  Tillou  V.  Hutchinson,  15 
N.  J.  L.  178. 

Nonjoinder. — Where  one  of  several 
joint  debtors  is  sued  alone  and  does 
not  plead  the  nonjoinder  in  abate- 
ment, but  pleads  in  bar,  the  bill  of 
particulars  may  run  against  him  with- 
out mentioning  his  codebtors.  Gay  v. 
Cary,  9  Cow.  (N.  Y.)  44. 

Mistake  in  Name. — When  the  pay- 
ment made,  in  an  account  of  the  de- 
fendant to  A.  was  stated  to  have  been 
made  to  B,  it  was  held  to  be  immate- 
rial, unless  the  defendant  would  make 
afl5davit  that  he  was  misled  by  the 
particular,     r  Campb.  i6g,  note. 

Partnership  Informally  Shown. — A  bill 
of  particulars,  in  the  name  of  certain 
parties  plaintiff,  as  partners,  which 
describes  them  as  partners,  and  al- 
leges that  by  their  firm  name  (giving 
it)  they  drew  a  draft  on  the  defend- 
ant, which  he  accepted,  a  copy  of  the 
draft  with  the  acceptance  indorsed 
thereon  being  attached  to  the  bill, 
which  also  alleges  that  the  defendant 
has  not  paid  the  same,  and  that  it  is 
now  due  the  said  plaintiffs,  is  suffi- 
cient, even  though  there  be  no  dis- 
tinct and   formal  averment  that  the 


plaintiffs  were  partners.  Campbell 
V.  Blanke,  13  Kan.  62. 

Technically  Inaccurate.  —  A  bill  of 
particulars  need  not  be  technically 
accurate;  it  cannot  be  demurred  to; 
it  is  sufficient  if  it  gives  the  necessary 
information;  and  if  the  defendant 
is  not  satisfied  with  it  he  must  move 
to  have  it  more  specific.  Vila  v. 
Weston,  33  Conn.  42;  Jacobi  v.  Pfar, 
25  Ark.  4. 

The  Only  Valid  Objection  to  a  bill  of 
particulars  is  that  it  fails  to  give  due 
information  as  to  the  matter  inquired 
of.     Matthews  z/. Hubbard, 47  N.Y. 428. 

4.  Dennison  v.  Smith,  i  Cal.  437; 
Buckeye  Tp.  v.  Clark,  90  Mich.  432; 
Minneapolis  Envelope  Co.  v.  Van- 
strom,  51  Minn.  512;  Barnes  v.  Hen- 
shaw,  21  Wend.  (N.  Y.)  426. 

5.  Nothe  V.  Nomer,  54  Conn.  326; 
Pierce  v.  Baird,  48  Ind.  378;  Davis  v. 
Jenkins,  14  Ind.  572;  Gossett  v.  Pat- 
ten, 23  Kan.  340. 

6.  California. — Conner  v.  Hutchin- 
son, 17  Cal.  279;  Providence  Tool  Co. 
V.  Prader,  32  Cal.  634. 

Illinois. — McCarthey  v.  Mooney,  41 
111.  300. 

Indiana.  —  Goodwin  v.  Walls,  52 
Ind.  268;  Bartholomew  County  v. 
Ford,  27  Ind.  17. 

Mickigan. — Buckeye  Tp.  v.  Clark, 
90  Mich.  432. 

Minnesota. — Minneapolis  Envelope 
Co.    V.   Vanstrom,    51    Minn.    512. 

New  York. — Gas-Works  Const.  Co. 
V.  Standard  Gas  Light  Co.  (Supreme 
Ct.),  I  N.  Y.  Supp.  265;  Schile  v.  Brok- 
hahne,  41  N.  Y.  Super.  Ct.  254;  Good- 
rich V.  James,  i  Wend.  (N.  Y.)  289; 
Barnes  v.  Henshaw,  21  Wend.  (N. 
Y.)426;  Purdy  v.  Warden,  18  Wend. 
(N.  Y.)67i;  Virtue  v.  Beacham  (City 
Ct.),  17  N.  Y.  Supp.  450;  Ward  v. 
Littlejohn  (Supreme  Ct.),  6  N.  Y. 
Supp.    170. 
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demurrer.*     A  defective  bill  cannot  be  treated  as  a  nullity  where 
there  has  been  no  call  for  a  more  specific  one.* 

2.  Motion. — The  motion  should  point  out  the  matter  in  respect 
to  which  further  specification  is  required,*  and  should  not  call  for 
more  than  the  original  order.*  It  should  be  made  even  where 
the  party  has  omitted  entirely  the  particulars  of  one  of  his  several 
causes  of  action  ;  *  or  where  the  party  appears  to  act  in  good  faith 
after  a  peremptory  order,  but  furnishes  an  unsatisfactory  bill.* 
The  motion  is  addressed  to  the  sound  discretion  of  the  court.' 


Pennsylvania.  —  Hunter  v.  Burn- 
ham,  I  W.  N.  C.  (Pa.)  74;  Winpenny 
V.  Winpenny,  i  W.  N.  C.  (Pa.)  90; 
O'Connell  v.  Summers,  5  W.  N.  C. 
(Pa.)  149;  McClain  v.  Henry,  i  T.  & 
H.  Pr.  (Pa.)  425;  Sargent  7/.  Gilbert, 
I  T.  &  H.  Pr.  (Pa.)  426;  Brown  v. 
Bradford,  i  T.  &  H.  Pr.  (Pa.)  426; 
Titus  V.  Baird,  i  W.  N.  C.  (Pa.)  81; 
Patterson  v.  Jones,  i  W.  N.  C.  (Pa.) 

153- 

United  States. — Fuller  v.  Claflin,  93 
U.  S.  14;  Chesapeake,  etc..  Canal  Co. 
V.  Knapp,  9  Pet.  (U.  S.)  541. 

1.  Bartholomew  County  v.  Ford,  27 
Ind.  17. 

Bill  Filed  with  Answer. — A  demurrer 
will  not  reach  the  defects  in  a  bill  of 
particulars  filed  with  the  answer  if 
the  latter  is  sufficient  on  its  face. 
Rougher  v.  Scobey,  16  Ind.  151. 

VagnenesB.  —  A  bill  of  particulars 
cannot  be  demurred  to  as  vague. 
Abell  V.  Penn  Mut.  L.  Ins.  Co.,  18 
W.  Va.  401. 

Entire  Omission. — Where  in  an  action 
of  assumpsit  the  declaration  contained 
only  a  count  for  money  had  and  re- 
ceived, the  omission  to  file  with  it  a 
bill  of  particulars  was  held  a  cause 
for  special  demurrer.  Cregier  v. 
Smyth,  I  Spears  (S.  Car.)  278. 

2.  Providence  Tool  Co.  v.  Prader,  32 
Cal.  634,  91  Am.  Dec.  598. 

3.  Conner  v.  Hutchinson,  17  Cal. 
279;  Wiggins  V.  Guthrie,  loi  N.  Car. 
661;  Kellogg  z/.  Paine,  8  How.  Pr.  (N. 
Y.  Supreme  Ct.)  329. 

4.  If  an  order  for  a  further  bill  of 
particulars  requires  more  than  the 
original  order,  in  so  far  as  it  does  it 
should  be  modified  on  appeal.  Mason 
V.  Ring,  10  Bosw.  (N.  Y.)  598. 

5.  Virtue  v.  Beacham  (City  Ct.), 
17  N.  Y.  Supp.  450. 

6.  Purdy  v.  Warden,  18  Wend.  (N. 
Y.)  671,  holding  that  if  the  bill  had 
been  clearly  evasive,  the  defendant 
could  have  applied  for  judgment  of 
nen  pros. 


1.  Schile  V.  Brokhahne,  41  N.  Y. 
Super.  Ct.  353;  Langdon  v.  Brown, 
51  N.  Y.  Super.  Ct.  367;  Ward  v.  Lit- 
tlejohn  (Supreme  Ct.),  6  N.  Y.  Supp. 
170;  People  V.  Nolan,  10  Abb.  N. 
Cas.  (N.  Y.   Supreme  Ct.)  471. 

' '  Agreement , "  "  Sandry  Services , " 
etc. — In  an  action  to  set  aside  certain 
transfers  of  property  made  by  the  de- 
fendants to  one  another  they  were 
ordered  to  furnish  a  bill  of  particu- 
lars, specifying  what  the  considera- 
tion for  the  transfers  was  and  the 
amount,  if  in  money.  The  defend- 
ants answered — two  of  them,  that  the 
consideration  paid  or  received  by 
them  was  an  agreement  for  the  com- 
mon stock  of  one  of  the  defendants; 
the  third,  that  he  paid  services  ren- 
dered in  and  about  certain  business 
in  which  he  and  his  vendor  were  in- 
terested, and  made  an  agreement  to 
perform  other  services.  The  court 
held  that  such  bills  served  did  not 
comply  with  the  order,  and  that  plain- 
tiffs' motion  for  additional  bills 
should  be  granted.  Where  an  order 
of  court  required  the  particulars  of 
the  consideration  for  certain  transfers 
of  property,  it  was  held  that  a  speci- 
fication of  an  "agreement"  without 
stating  the  terms  thereof,  and  of  sun- 
dry services  in  various  matters,  with- 
out stating  the  services  or  matters, 
was  insufiicient,  a*nd  a  motion  for  a 
further  bill  was  granted.  Gas-Works 
Const.  Co.  V.  Standard  Gas  Light  Co., 
48  Hun  (N.  Y.)  621,  I  N.  Y.  Supp.  265. 
Eequirement  of  Dates,  etc. — Where, 
in  a  bill  of  particulars  filed  with  a 
pleading,  the  account  set  out  con- 
sisted of  the  fees  of  a  district  at- 
torney in  a  number  of  cases,  and  the 
items  were  merely  statements  of  the 
names  of  the  parties  in  each  case, 
with  the  amount  of  the  fee  carried  out 
in  figures,  a  motion  of  the  adverse 
party  to  require  the  pleader  to  make 
such  bill  more  specific,  by  giving  the 
dates    of   the   prosecutions    and    the 


536 


■AmendmeDts. 


BILLS  OF  PARTICULARS. 
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VIII.  Ahekdhents. — A  bill  of  particulars  becomes  a  part  of  the 
pleading  to  which  it  refers,  and  is  amendable  in  like  manner  and 
effect.*  At  common  law,  however,  it  seems  that  a  bill  of  par- 
ticulars could  not  be  amended  without  leave  of  the  court.* 


I 


courts  in  which  they  were  prose- 
cuted, presented  a  reasonable  re- 
quest, and  should  have  been  sus- 
tained.    Goodwin  f. Walls, 52  Ind.268. 

1.  Colorado. — Ford  v.  Brown,  i  Colo. 
265;  Phelps  V.  Spruance,  i  Colo.  414. 

Connecticut. — Grether  v.  Klock,  39 
Conn.  135. 

Georgia. — Fielder  v.  Collier,  13  Ga. 
496. 

Kansas. — Wooster  v.  McKinley,  i 
Kan.  317;  Alvey  v.  Wilson,  g  Kan. 
401;  Hanlin  v.  Baxter,  20  Kan.  134; 
Missouri  Pac.  R.  Co.  v.  Piper,  26 
Kan.  58;  Neifert  v.  Ames,  26  Kan. 
517;  School  Dist.  No.  73  v.  Dudley, 
28  Kan.  160;  Kansas  City,  etc.,  R. 
Co.  V.  Hays,  29  Kan.  193;  Teberg  v. 
Swenson,  32  Kan.  224. 

Maine. — Towle  v.  Blake,  38  Me. 
528. 

Massachusetts. — Babcock  v.  Thomp- 
son, 3  Pick.  (Mass.)  446,  15  Am.  Dec. 

235- 

Michigan. — Collins  v.  Beecher,  etc.. 
Rolling  Mill  Co.,  45  Mich.  436;  Mead 
V.  Glidden,  79  Mich.  209;  Lester  v. 
Thompson,  91  Mich.  245;  Tate  v. 
Hamilton,  81  Mich.   221. 

Mississippi. — Bloom  v.  McGrath,  53 
Miss.  249;  McCleary'i'.  Anthony,  54 
Miss.  708;  Summers  v.  Brady,  56 
Miss.  10. 

New  Jersey.  —  Tillou  v.  Hutchin- 
son,  15   N.   J.    L.   178. 

New  York. — Spawn  v.  Veeder,  4 
Cow.  (N.  Y.)  503,  15  Am.  Dec.  401; 
Bates  V.  Wotkyns,  2  How.  Pr.  (N. 
Y.)  18;  Melvin  v.  Wood,  3  Keyes  (N. 
Y.)  533,  3  Abb.  App.  Dec.  (N.  Y.) 
272;  Case  V.  Pharis,  106  N.  Y.  114. 

Pennsylvania. — Hartel  v.  Seibert,  i 
T.  &  H.  Pr.  (Pa.)  424;  Bowen  v. 
Blevin,  I  W.  N.  C.  (Pa.)  508. 

West  Virginia. — Anderson  v.  Kana- 
wha Coal  Co.,  12  W.  Va.  526. 

Wisconsin. — Cudworth  v.  Gaynor, 
76  Wis.  295. 

United  States.  —  Chesapeake,  etc. , 
Canal  Co.    v.    Knapp,  9  Pet.   (U.   S.) 

541- 

England. — Staples  v.  Holdsworth, 
4  Bing.  N.  Cas.  717. 

Abandonment  of  Bill  at  Trial. — Where 
a  plaintiff  who  has  tiled  a  bill  of  par- 
ticulars gives  notice  at  the  trial  that 


he  intends  to  rely  solely  on  the  count 
for  an  account  stated,  such  notice 
operates  as  an  amendment  of  the 
pleading  and  an  abandonment  of  the 
bill  of  particulars,  and  entitles  him  to 
prove  his  case  under  said  count. 
Waidner  v.    Pauly,    141    111.   442. 

Adding  Items  at  Trial. — Where  speci- 
fications are  not  legally  necessary  to 
the  defendant's  right  of  recovery  un- 
der his  plea  in  set-off,  especially  in  a 
trial  before  a  referee,  and  where  in 
a  trial  by  the  jury  specifications  are 
not  usually  a  necessary  part  of  the 
pleading,  and  when,  under  such  cir- 
cumstances, they  are  furnished  under 
order  of  the  court,  how  far  a  party 
shall  be  limited  by  them  rests  largely 
in  the  discretion  of  the  court.  Items 
may  be  added  during  the  trial,  unless 
such  addition  operates  to  surprise  or 
otherwise  prejudice  the  other  party 
and  place  him  at  a  legal  disadvantage 
in  the  trial.  Lewis  v.  Jewett,  51  Vt. 
378. 

Oppressive  Terms. — Where  a  formal 
amendment  to  avoid  variance  in  a  bill 
of  particulars  as  to  the  date  of  a  par- 
ticular transaction  could  not  have  sur- 
prised defendant,  it  was  held  an  abuse 
of  discretion  to  require  payment  of 
costs  and  consent  to  a  continuance  as 
a  condition  to  the  allowance  of  the 
amendment.  Tate  v.  Hamilton,  Si 
Mich.  221. 

Amendment  Bendered  Unnecessary. — 
But  there  is  no  necessity  of  amend- 
ing the  bill  of  particulars  where  the 
declaration  is  amended  so  as  to  in- 
clude all  that  could  be  set  up  in  a  bill 
of  particulars.  Feiertag  v.  Feiertag, 
80  Mich.  489. 

Not  within  Scope  of  Declaration. — 
The  bill  of  particulars  should  not  be 
amended  so  as  to  embrace  matter 
not  within  the  scope  of  the  declara- 
tion. Chicago,  etc.,  R.  Co.  v.  Pro- 
vine,  61  Miss.  288. 

Striking  out  Part. — An  item  of  goods 
sold  and  delivered,  which  has  been 
paid,  is  properly  stricken  out  of  a  bill 
of  particulars  in  which  it  has  been 
improperly  included.  Hopkins  v. 
Stefan,   77  Wis.  45. 

2.  I  Tidd  Pr.  644,  645;  Wager  v. 
Chew,  15  Pa.  St.  338. 
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IX.  Construction. — The  bill  of  particulars,  being  a  part  of  the 
pleading  to  which  it  relates,  is  generally  construed  in  connection 
therewith.* 

X.  Failure  to  Furnish  —  1.  Effect  in  General— Time  to  Plead.  — 
Under  the  former  practice  a  failure  to  furnish  a  bill  of  particulars 
when  required  by  statute  or  order  of  court  operated  as  a  stay, 
and  the  adverse  party  was  excused  from  pleading  until  it  was  fur- 
nished.* It  does  not  now  generally  so  operate,  unless  by  virtue 
of  an  express  rule  or  order  of  court.' 

out  pleading  to  the  declaration,  de- 
manded a  bill  of  particulars,  which 
was  furnished,  and  it  showed  that  the 
plaintiff  sought  to  recover  back  the 
excess  of  interest  over  and  above  the 
legal  rate  which  he  had  paid  to  the  de- 
fendant on  two  several  loans.  The 
defendant  then  filed  a  general  demur- 
rer to  the  declaration.  Held,  that  the 
effect  of  the  bill  of  particulars  was  to 
show  the  plaintiff's  entire  cause  of  ac- 
tion under  all  the  counts  of  his  dec- 
laration, and  the  effect  of  the  demur- 
rer interposed  after  the  bill  of  particu- 
lars was  filed  was  to  admit  the  cause 
of  action  to  be  as  therein  stated,  and 
to  deny  that  it  furnished  any  ground 
of  action,  thus  fairly  presenting  the 
question  whether  usurious  interest 
could  be  recovered  back  by  the  bor- 
rower in  such  form  of  action.  Scott 
V.  Leary,  34  Md.  389.  See,  however, 
Lapham  v.  Briggs,  27  Vt.  26,  to  the 
point  that  a  bill  of  particulars  or 
specification  of  the  plaintiff's  demand 
under  a  general  count  is  not  to  be  re- 
garded as  a  part  of  the  declaration 
for  the  purposes  of  the  subsequent 
pleadings,  but  only  as  a  limitation 
upon  the  plaintiff's  proof.  Lapham 
V.  Briggs,  27  Vt.  26. 

Applicable  to  Any  Count. — A  specifica- 
tion (bill  of  particulars)  is  to  advise 
the  defendant  of  what  he  is  to  meet; 
and  it  is  not  important  that  it  be  de- 
termined to  which  particular  count 
the  claim  applies.  Hicks  v.  Cottrill, 
25  Vt.  80. 

2.  Stevens  v.  Green  Hill  Cemetery 
Co.,  5  Harr.  (Del.)  393;  Whitall  v. 
Vaughn,  3  N.  J.  L.  472;  Roosevelt  v. 
Gardinier,  2  Cow.  (N.  Y.)  463;  Davis 
V.  Hunt,  2  Bailey  (S.  Car.)  416. 

Under  this  practice,  it  seems,  the 
party  had  the  same  time  to  plead  after 
receiving  the  bill  of  particulars  that 
he  had  at  the  time  of  demanding  it. 
Anonymous,  16  N.  J.  L.  346. 

3.  Vermont  Academy  v.  Landon,  2 
Wend.  (N.  Y.)62o;  Piatt  z/,  Townsend, 


1.  Connecticut. — Hoey  v.  Hoey,  36 
Conn.  391;  Guile  v.  Brown,  38  Conn. 
240. 

Illinois. — McDonald  v.  People,  126 
111.  150,  9  Am.  St.  Rep.  547. 

Indiana. — Ward  v.  Bateman,  34  Ind. 
no;  Noble  v.  Burton,  38  Ind.  206. 

Kansas. — Missouri  Pac.  R.  Co.  v. 
Morrow,  36  Kan.  495;  Alma  Tp.  v. 
Kast,  37  Kan.  433;  Sun  City  Bank  v. 
Nefif,  50  Kan.  506;  High  v.  Hill,  46 
Kan.  96;  Pate  v.  Fitzhugh,  46  Kan. 
129;  Missouri  Pac.  R.  Co.  v.  Henning, 
48  Kan.  465, 

Michigan.  —  Kelley  v.  Waters,  31 
Mich.  404;  Snell  v.  Gregory,  37  Mich. 
500. 

New  Hampshire.  —  Benedict  v. 
Swain,  43  N.  H.  33;  Saunders  v.  Os- 
good, 46  N.  H.  22;  Rich  V.  Flanders, 
39  N.  H.  305;  Currier  v.  Boston,  etc., 
R.  Co.,  31  N.  H.  221. 

New  York. — Scott  v.  Haines,  3  Misc. 
Rep.  (N.  Y.  City  Ct.)  153. 

United  States. — U.  S.  Bank  v.  Ly- 
man, I  Blatchf.  (U.  S.)  292;  Williams 
V.  Sinclair,  3  McLean  (U.  S.)  289. 

Applies  to  Common  and  Special  Counts. 
— In  the  case  of  two  counts  for  the 
same  cause  of  action,  one  special  and 
the  other  one  of  the  common  counts, 
a  bill  of  particulars  filed  applies  to 
both.  Columbia  County  v.  Branch, 
31  Fla.  62. 

Not  a  Special  Contract. — Where,  on 
demand  of  defendant,  the  plaintiff 
furnished  a  bill  of  particulars  to  a 
declaration  on  the  common  counts, 
as  follows:  "  To  services  by  said  A 
at  the  request  of  said  B,  being  be- 
tween Sept.  I,  1873,  and  April  9,  1875, 
in  aiding  to  procure  a  compromise  be- 
tween C  and  D,"  it  was  held  that  such 
bill  did  not  set  up  a  special  contract. 
Attrill  V.  Patterson,  58  Md.  226. 

Construction  upon  Demurrer. — In  an 
action  of  assumpsit,  the  declaration 
professed  to  contain  the  common 
money  counts,  and  a  count  upon  an 
account  stated.     The  defendant,  with- 
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Precluding  Evidence. — This  failure  may  operate  to  preclude  the  intro- 
duction of  evidence  by  the  party  in  default  concerning  the  ac- 
count or  other  subject-matter  of  his  pleading.* 

2.  Remedy — Non  Pros,  and  Dismissal. — An  appropriate  remedy  is 
generally  given  by  statute  or  rule  of  court  in  the  form  of  a 
motion  for  judgment  or  non  pros,  or  dismissal,  if  either  party  be 
in  default.* 

Striking  out  Pleading. — Or,  where  a  party  fails  to  comply  with  an 
order  to  furnish  a  bill  of  particulars,  the  court  may  strike  his 
pleading  from  the  files.' 

XI.  Relation  of  Bill  to  Evidence— 1.  Restriction  of  Evidence — 
a.  Generally. — The  most  general  effect  of  a  bill  of  particulars 
is  to  limit  the  demand  and  restrict  the  proof  to  the  matters  therein 
specified.*     Instances  of  the  suflficiency  or  insufficiency  of  bills 


5  Duer  (N.  Y.)  668,  3  Abb.  Pr.  (N.  Y.) 
9;  Webster  v.  Schuyler,  6  Cow.  (N. 
Y.)  595;  Roberts  v.  Poe,  10  M.  &  W. 
691,  14  L.  J.  Exch.  loi;  Wilson  v. 
Hunt,  I  Chit.  647. 

Connecticut — Bule. — Under  the  Con- 
necticut Practice  Act,  Pt.  II.  §  i,  where 
the  common  counts  are  used  by  the 
plaintiff,  the  defendant  is  not  required 
to  plead  until  the  plaintiff  has  filed  a 
bill  of  particulars  or  a  substituted 
complaint.  The  common  counts  can 
be  used  only  in  connection  with  a  bill 
of  particulars,  and  then  only  the 
count  which  is  applicable  to  the  case. 
Atwood  V.  Welton,  57  Conn.  514. 

1.  Gonigs  V.  Patten,  17  Abb.  Pr. 
(N.  Y.  C.  PI.)  339- 

Frequently  by  virtue  of  statute. 
See  XL  Relation  of  Bill  to  Evidence, 
infra . 

2.  Kimball  z/.  Kent,  3  111.  217;  Purdy 
V.  Warden,  18  Wend.  (N.  Y.)  671 ;  Stan- 
ley V.  Millard,  4  Hill  (N.  Y.)  50;  Rust 
V.  Rowe,  I  How.  Pr.  (N.  Y.)48;  May 
V.  Richardson,  4  Cow.  (N.  Y.)  56. 

Furnishing  Bill  after  Motion  for  Non 
Pros.  —  After  a  regular  notice  of  a 
motion  for  a  non  pros,  in  such  case,  if 
the  plaintiff  furnishes  a  bill  it  is  a 
sufficient  answer  to  the  application, 
provided  the  costs  are  paid  up  to  that 
time;  otherwise  not.  Symonds  v. 
Craw,   5   Cow.   (N.   Y.)  279. 

Rule  Nisi,  etc. — An  order  for  a  bill 
of  particulars  should  direct  the  plain- 
tiff to  deliver  one  at  a  given  day,  or 
then  show  cause  why  he  does  not. 
If  no  cause  is  shown  the  order  be- 
comes absolute,  and  the  defendant 
may  move  for  a  non  pros,  unless  a  bill 
is  delivered.     Brewster  v.  Sackett,  i 


Cow.  (N.  Y.)  571;  Fleurot  v.  Durand, 
14  Johns.  (N.  Y.)  329. 

General  and  Special  Counts. — A  plain- 
tiff may  be  non  prossed  a.s  to  the  gen- 
eral counts  for  not  furnishing  a  bill, 
and  allowed  to  proceed  on  his  special 
count.  Symonds  v.  Craw,  5  Cow.  (N. 
Y.)  279. 

3.  Wilson  V.  Fowler,  44  Hun  (N.  Y.) 
89;  Gross  V.  Clark,  87  N.  Y.  272. 

4.  Connecticut. — Polley  v.  Fray,  38 
Conn.   548. 

District  of  Columbia.  —  Moses  v. 
Taylor,  6  Mackey  (D.  C.)  255. 

Illinois. — McDonald  v.  People,  126 
111.  150,  9  Am.  St.  Rep.  547. 

Indiana.  —  Harding  v.  Griffin,  7 
Blackf.   (Ind.)  462. 

Maryland. — Hall  v.  Sewell,  9  Gill 
(Md.)  146. 

Massachusetts. — Jones  v.  Ilsley,  i 
Allen  (Mass.)  273;  Com.  v.  Giles,  i 
Gray  (Mass.)  466;  Com.  v.  Davis,  11 
Pick.  (Mass.)  435;  Smith  v.  Kuby,  10 
Met.  (Mass.)  150;  Babcock  v.  Thomp- 
son, 3  Pick.  (Mass.)  446;  Com.  v.  Far- 
rell,  105  Mass.  189. 

Michigan.  —  Bennett  v.  Smith,  40 
Mich.  211;  Peterson  v.  Tilden,  44 
Mich.  168;  Ritter  t/.  Daniels,  47  Mich. 
617. 

Minnesota.  —  Lonsdale  v.  Oilman 
(Minn.,  1892),  52  N.  W.  Rep.  131; 
Henry   v.    Bluns,   43   Minn.    295. 

Mississippi. — Jennings  v.  Thomas, 
13  Smed.  &  M.  (Miss.)  617. 

Ne7v  York. — Gross  v.  Clark,  i  Civ. 
Pro.  Rep.  (N.  Y.  Ct.  App.)  464;  Kreiss 
V.  Seligman,  8  Barb.  (N.  Y.)439;  Drake 
V.  Thayer,  5  Robt.  (N.  Y.)  694;  Wait 
V.  Borne,  123  N.  Y.  592;  Enright  v. 
Seymour  (C.  Pi.),  8  N.  Y.  St.  Rep.  356; 
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of  particulars,  whereby  proof  was  admitted  or  excluded  and  the 
demands  were   allowed   or  restricted,  are  given   in  the  notes.* 


Starkweather  v.  Kittle,  17  Wend.  (N. 
Y.)  20;  Bowman  v.  Earle,  3  Duer  (N. 
Y.)69i;  Melvin  v.  Wood,  4  Abb.  Pr,, 
N.  S.  (N.  Y.  Ct.  of  App.)  438;  Mat- 
thews V.  Hubbard,  47  N.  Y.  428. 

Ohio. — Austin  v.  Hayden,  6  Ohio 
388. 

United  States. — U.  S.  Bank  v.  Ly- 
man, I  Blatchf.  (U.  S.)  297;  Williams 
z/.  Sinclair,  3  McLean  (U.  S.)  289. 

1.  Bills  of  Particulars  Sufficient  and 
Evidence  Submitted — Entirety  of  Con- 
tract.— In  an  action  upon  an  entire 
contract  the  items  may  be  specified 
in  a  bill  of  particulars,  and  the  plain- 
tiff is  not  thereby  estopped  to  show 
•entirety.  Hall  v.  Wood,  9  Gray 
(Mass.)  60. 

Contract  -within  Statute  of  Frauds. — 
Where  the  plaintiff  declares  in  as- 
sumpsit and  afterwards  files  a  bill  of 
particulars  praying  the  recovery  of 
money  paid  on  land  contracts  with- 
out consideration,  alleging  that  de- 
fendant had  no  title  to  convey,  he 
may  prove  such  contracts  void  for 
Avant  of  due  execution  under  the  stat- 
ute of  frauds,  when  the  defendant 
does  not  claim  that  such  evidence 
would  be  a  surprise  to  him  or  that 
he  would  be  unprepared  to  meet  it. 
Wright  V.  Dickinson,  67  Mich.  580, 
II  Am.  St.  Rep.  602. 

Disbursements. — Under  an  item  for 
cash  advanced,  disbursements  have 
been  held  recoverable.  Green's  New 
Pr.  514;   I  Moore  &  S.  536. 

Parol  Proof  under  Specification  of 
Documents. — If  a  bill  of  particulars 
merely  specifies  documentary  evi- 
dence, including  A's  will,  on  which  a 
party  relies,  he  is  not  restricted  to 
a  title  by  devise,  but  may  prove  by 
parol  a  title  by  descent,  although  if  he 
specifies  a  title  by  devise  he  cannot  do 
so.     Graham  v.  Whitely,  26  N.  J.  L. 

254- 

New  Proof  on  Second  Trial. — Where 
a  bill  of  particulars  is  filed  by  the 
plaintiff,  the  defendant  cannot  be 
heard  to  say  that  he  is  surprised  that 
evidence  was  offered  to  sustain  any- 
thing embraced  in  such  bill,  even 
though  on  a  former  trial  of  the  cause 
no  such  evidence  was  offered.  Rock- 
ford,  etc.,  R.  Co.  V.  Rose,  72  111.  183; 
Kennedy  v.  Gooding,  7  Gray  (Mass.) 
417. 


Subsequent  Facts. — In  a  suit  charg- 
ing certain  physicians  with  conspiracy 
in  putting  the  plaintiff  in  an  insane 
asylum,  a  bill  of  particulars  of  the 
plaintiff's  actions,  conduct,  and  hab- 
its, upon  which  defendants  had  based 
their  opinion,  was  called  for.  It  was 
held  that  evidence  of  matters  justify- 
ing their  opinion,  but  occurring  after 
the  incarceration  and  therefore  not 
in  the  bill,  could  not  be  excluded. 
Higenbotam  v.  Green,  25  Hun  (N.  Y.) 
214. 

Money  Obtained  by  Fraud. — In  an 
action  to  recover  back  money  paid 
under  a  contract  alleged  to  have  been 
obtained  by  fraud,  the  plaintiff  will 
not  be  precluded  from  showing  such 
fraud,  as  establishing  a  right  to  re- 
scind and  reclaim  the  money,  merely 
because  he  has  furnished  a  bill  of 
particulars  of  his  claim,  which  states 
the  said  payments  ($5250  in  all)  and 
their  dates,  and  describes  them  as  so 
much  money  received  by  defendant 
on  account  of  stock  which  defendant 
never  delivered  to  the  plaintiff;  and 
also  claims  the  further  sum  of  $5250, 
being  the  proceeds  of  250  shares  of 
stock  of  the  Staten  Island  Associa- 
tion, sold  by  the  defendant  on  ac- 
count of  the  plaintiff,  on  the  first  day 
of  November,  1836,  with  interest,  etc. 
Seaman  v.   Low,  4  Bosw.  (N.  Y.)  337. 

One  Charge  for  Several  Items. — Un- 
der one  item  of  charge,  as  follows, 
"To  goods  sold,  materials  found,  and 
work  done,"  one  matter  of  charge  may 
be  proved.  Jones  v.  Ilsley,  i  Allen 
(Mass.)  273. 

Evidence  in  Rebuttal. — And  though 
no  charge  of  money  paid  is  inserted 
in  the  bill,  yet  the  plaintiff  may  prove 
money  paid  by  way  of  rebutting  evi- 
dence produced  by  the  defendant. 
Brown  v.  Denison,  2  Wend.  (N.  Y.) 
593- 

''Per  Agreement.'"''  —  Adding  the 
words  "  per  agreement"  to  the  items 
of  the  charge  does  not,  however,  limit 
the  plaintiff  to  the  recovery  on  an 
agreement  for  a  specific  sum.  Robin- 
son V.  Weil,  45  N.  Y.  810. 

Interest. — And  a  bill  stating  that 
certain  notes  were  with  interest  did 
not  prevent  a  recovery  upon  notes 
proved  to  be  due  without  interest. 
McNair  v.  Gilbert,  3  Wend.  (N.  Y.)  344. 
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The  numerous  cases  on  this  subject  all  tend  to  establish  the  doc- 
trine that  where  the  bill  of  particulars  has  not  misled  the  opposite 
party  he  cannot  take  advantage  of  it  to  exclude  the  offered  proof,* 


Description  of  Note. — A  bill  of  par- 
ticulars describing  a  joint  and  several 
note,  made  by  the  plaintiff  and  an- 
other person,  as  a  note  made  by  the 
plaintiff,  is  sufficient  to  entitle  the  de- 
fendant to  give  the  note  in  evidence 
under  notice  of  set-off.  Standish  v. 
Chandler,  23  Wend.  (N.  Y.)  511. 

Quantum  Meruit. — Where  the  de- 
fendant comes  to  trial,  in  an  action 
of  quantum  meruit,  prepared  to  con- 
test the  value  of  work,  plaintiff  is  not 
limited  to  compensation  as  set  forth 
in  a  bill  of  particulars.  Dubois  v. 
Delaware,  etc.,  Canal  Co.,  12  Wend. 
(N.  Y.)  334,  15  Wend.  (N.  Y.)  87. 

Money  Paid — Land  Conveyed. — Un- 
der a  bill  of  particulars  claiming  to 
recover  for  money  paid,  evidence 
that  the  plaintiff  has  paid  a  debt  of 
the  defendant  for  which  he  was  re- 
sponsible, by  the  conveyance  of  land 
accepted  in  satisfaction  of  the  debt, 
is  admissible.  Bonney  v.  Seely,  2 
Wend.   (N.   Y.)  482. 

Bill  of  Particulars  Insufficient  and  Evi- 
dence Excluded — Reference  to  Account 
not  Filed. — If  a  declaration  refers, 
for  a  description  of  the  charges  sued 
for,  to  an  account  filed,  when  none  is 
filed,  the  plaintiff  cannot  recover. 
Turner  v.  Jenkins,  i  Har.  &  G.  (Md.) 
161. 

Money  Had  and  Received.  — Where 
there  were  counts  in  assumpsit  for 
the  price  of  certain  horses  sold,  and 
also  for  money  had  and  received,  the 
bill  of  particulars  comprised  claims 
for  a  balance  of  an  account  stated  and 
for  the  price  of  horses  sold  and  deliv- 
ered. The  plaintiff  sought  to  intro- 
duce evidence  of  a  sale  by  the  defend- 
ant as  agent  for  the  plaintiff  under 
the  count  for  money  had  and  received. 
It  was  held  that  the  plaintiff  had 
limited  his  claim  by  the  bill  of  par- 
ticulars, which  was  not  sufficiently 
broad  to  let  in  the  evidence.  Holland 
V.  Hopkins,  2  B.  &  P.  243. 

Overpayment  of  Legacy  as  Cash 
Paid. — Under  a  general  charge  of 
cash  to  a  certain  amount,  the  defend- 
ant will  not  be  permitted  to  prove 
that,  in  the  capacity  of  executor,  he 
had  overpaid  the  plaintiff  a  legacy 
left  him  by  the  defendant's  testator. 
Harding  v.  Griffin,  7  Blackf.  (Ind.)  462. 


'^ Money  Advanced." — A  bill  of  par- 
ticulars for  "  money  advanced  "  re- 
stricts the  plaintiff  to  proof  of  a 
technical  loan  of  money.  Stein- 
man  V.  Slaymaker,  i  W.  N.  C.  (Pa.) 
132. 

"Money"  Loaned. — It  is  not  admis- 
sible, under  a  charge  in  a  bill  for 
money  loaned  to  the  defendant,  to 
give  in  evidence  the  loan  of  a  United 
States  bond;  such  a  charge  can  be 
supported  only  by  proof  of  a  loan  of 
coin,  bank  bills,  or  some  well-known 
circulating  medium  popularly  known 
and  designated  as  money.  Water- 
man V.  Waterman,  34  Mich.  490. 

Entire  Charge — Several  Items. — Un- 
der an  account  annexed  of  a  single 
item,  "To  amount  due  on  account, 
$75.00,"  various  smaller  sums  and 
items  of  book  accounts  could  not  be 
proven.  McQuesten  v.  Young,  ig  N. 
H.  307. 

Work  before  Time  Specified. — Evi- 
dence of  work  done  before  a  certain 
year  was  held  to  be  inadmissible  un- 
der a  bill  specifying  it  to  have  been 
done  in  April  of  that  year.  Quin  v. 
Astor.  2  Wend.  (N.  Y.)  577.  See  XIII. 
Specific  Actions,  infra. 

Nature  of  Indebtedness — Election. — If 
the  plaintiff  in  an  action  of  assumpsit 
files  an  account  in  court  containing 
the  items  of  his  claim  against  the  de- 
fendant, he  is  precluded  from  going 
into  evidence  to  establish  his  claim, 
in  a  matter  different  from  that  in  which 
he  has  elected  by  his  account  to  con- 
sider the  defendant  his  debtor.  De 
Sobry  v.  De  Laistre,  2  Har.  &  J.  (Md.) 
223. 

Fraud  in  Criminal  Prosecutions  can- 
not be  proved  by  evidence  not  within 
the  scope  of  a  bill  of  particulars  fur- 
nished. McDonald  v.  People,  126  111. 
150,  9  Am.  St.  Rep.  547. 

1.  Seaman  v.  Low,  4  Bosw.  (N.  Y.) 
345;  Hoag  V.  Weston,  10  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  92,  24  Wkly. 
Dig.  91;  Bonney  v.  Seely,  2  Wend. 
(N.  Y.)  481;  McNair  v.  Gilbert,  3 
Wend.  (N.  Y.)  344;  Smith  v.  Hicks,  5 
Wend.  (N.  Y.)  48;  Hess  v.  Fox,  10 
Wend.   (N.  Y.)  436;    Duncan  v.  Ray, 

19  Wend.    (N.    Y.)    530;    Jackson    v. 
Reich,  3  Misc.  Rep.  (N.  Y.  C.  PI.)  86, 

20  N.    Y.   Supp.   652;    Moline   Water 
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Bill  not  Demanded. — It  is  also  a  well-settled  rule  that  evidence  will 
not  be  excluded  for  want  of  a  bill  of  particulars  where  no  bill  has 
been  demanded,  nor  a  demurrer  to  the  declaration  taken  in 
season.* 

Generality  of  Pleading  Waived.— Where  a  pleading  is  general  in  its 
nature,  and  the  adverse  party  demands  and  receives  a  bill  of  par- 
ticulars, he  cannot  object  to  the  admission  of  evidence  there- 
under.* 

Collateral  Matter. — A  bill  of  particulars  does  not  exclude  matter 
collateral  to  the  main  issue,  and  not  stated  therein,  if  such  matter 
becomes  relevant.* 

Evidence  of  Adversary. — A  party  may  claim  all  that  is  revealed  by 
the  evidence  of  his  adversary,  notwithstanding  the  bill  of  par- 
ticulars of  the  former  is  silent  thereon  or  is  not  broad  enough  to 
cover  it.* 

b.  By  Order  of  Court. — Under  the  code  provision  that  the 
party  failing,  upon  proper  demand,  to  furnish  a  bill  of  particulars 
shall  be  precluded  from  giving  evidence  of  the  account,  the  better 
practice  seems  to  be  to  procure  an  order  of  court,  prior  to  the  trial, 
excluding  such  evidence  in  behalf  of  a  party  thus  in  default.* 

2.  Bill  as  Evidence  per  se. — The  bill  of  particulars  is  evidence 
against  the  party  furnishing  it  whenever  the  pleading  to  which  it 
is  a  part  would  be  such,  and  not  otherwise.®     When  so  used  it 

Power,  etc.,  Co.  v.  Nichols,  26  111.  90; 
Hayes  v.  Wilson,  105  Mass.  21;  Mason 
V.  Fractional  School  Dist.,  34  Mich. 
228;  Phelps  V.  Conant,  30  Vt.  277; 
Bates  V.  Quinn,  56  Vt.  49;  Ames  v. 
Quimby,  106  U.  S.  342;  Brown  v. 
Williams,  4  Wend.  (N.  Y.)  368;  Im- 
hoff  V.  Fleurer,  2  Phila.  (Pa.)  35;  Van- 
noy  V.  Klein,  122  Ind.  416;  Furry  v. 
O'Connor,  i  Ind.  App.  573;  Cudworth 
V.  Gaynor,  76  Wis.  296. 

A  party  is  not  bound  or  restricted 
in  his  evidence  by  bare  mistakes  which 
do  not  mislead  his  adversary,  such  as 
mistakes  in  carrying  out  the  rate  or 
price.  Ames  v.  Quimby,  106  U.  S. 
342.  He  may  even  recover  an  amount 
greater  than  that  stated  in  the  bill,  in 
a  defended  action.  Dubois  v.  Dela- 
ware, etc..  Canal  Co.,  12  Wend.  (N. 
Y.)  334.  It  is  otherwise,  however,  in 
an  uncontested  action.  Walker  v. 
Wadsworth,  i  F.  &  F.  397. 

1.  Farwell  v.  Tyler,  5  Iowa  535; 
Schulhoff  V.  Co-operative  Dress  As- 
soc, 3  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  412;  Cole  V.  Kerr,  Wright  (Ohio) 

675. 

2.  Tompkins  v.  Mahoney,  32  Cal. 
231;  Laraway  v.  Fischer  (Supreme 
Ct.),  19  N.  Y.  St.  Rep.  651;  Schulhoff 
V.  Co-operative   Dress  Assoc,  3   Civ. 


Pro.    Rep.   (N.    Y.    Supreme   Ct.)4i2. 
See  VII.  More  Specific  Bill,  supra. 

3.  The  fact  that  a  bill  of  particulars 
has  been  given  does  not  operate  to 
exclude  evidence  of  matters  not  stated 
therein,  but  collateral  to  the  main 
issue.  Thus  a  debt  not  stated  in  the 
bill  can  be  proved  to  show  that  the 
credit  claimed  was  specifically  appro- 
priated. Wilson  V.  Deacon,  9  W.  N. 
C.  (Pa.)47- 

4.  Delaware,  etc..  Canal  Co.  v.  Du- 
bois, 15  Wend.  (N.  Y.)  87. 

5.  Dwight  V.  Germania  L.  Ins.  Co., 
84  N.  Y.  493;  Kellogg  V.  Paine,  8 
How.  Pr.  (N.  Y.  Supreme  Ct.)  329; 
White  Hall,  etc.,  R.  Co.  v.  Myers,  16 
Abb.  Pr.,  N.  S.  (N.  Y.  Supreme  Ct.) 
34;  Moore  v.  Belloni,  42  N.  Y.  Super. 
Ct.  184;  Dowdney  v.  Volkening,  37 
N.  Y.  Super.  Ct.  313;  Gebhard  v. 
Squier  (Super.  Ct.),  10  N.  Y.  St.  Rep. 
255,  13  Civ.  Pro.  Rep.  (N.  Y.)43. 

This  rule  seems  now  to  be  absolute 
in  the  practice  under  N.  Y.  Code  Civ. 
Pro.,  g  531.  Gebhard  v.  Parker,  ijo 
N.  Y.  33,  18  Civ.  Pro.  Rep.  (N.  Y.) 
244,  30  N.  Y.  St.  Rep.  180;  Bartow  v. 
Sidway,  72  Hun  (N.  Y.)  435,  55  N.  Y. 
St.  Rep.  268. 

6.  Thompson  v.  Hovey,  43  111.  197; 
Byrne  v.    Byrne,   47   111.    507;    Stark- 
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must  be  taken  as  a  whole,  and    its  weight  is  a  question  for  the 
jury.i 

XII.  Vaeiance  between  Bill  and  Pleading.— A  variance  or  dis- 
crepancy between  the  bill  of  particulars  and  the  pleading  so  re- 
pugnant and  contradictory,  when  construed  together,  as  to  be 
irreconcilable,  is  fatal  upon  demurrer  to  the  pleading.* 

XIII.  Specific  Actions — 1.  On  Special  Contracts  Generally. — A  bill 
of  particulars  of  the  plaintiff's  demand  may  be  required  in  counts 
in  special  assumpsit  as  well  as  upon  the  common  money  counts.' 

2.  Accounts. — A  bill  of  particulars  is  most  frequently  called  for 
and  required  in  actions  upon  contracts  involving  accounts.*     In 


weather  v.  Kittle,  17  Wend.  (N.  Y.) 
20;  Brittingham  v.  Stevens,  i  Hall 
(N.  Y.)  379- 

1.  Thompson  v.  Hovey,  43  111.  197. 
In    McCreary   v.    Hood,    5    Blackf. 

(Ind.)  316,  a  bill  of  particulars  recog- 
nized by  the  parties  as  regular,  though 
not  called  for  by  the  defendant,  was 
given  to  the  jury  to  take  out  with 
them. 

2.  Accord  and  Satisfaction — Open  Ac- 
count.—  Where  the  defendant  filed 
with  a  plea  of  accord  and  satisfaction 
a  bill  of  particulars  from  which  it  ap- 
peared that  the  lumber,  which  it  was 
alleged  in  the  plea  was  delivered  by 
the  late  firm  of  A.  R.  P.  &  Son  to  and 
received  and  accepted  by  the  plaintiff 
in  satisfaction  of  the  defendant's 
note,  was  charged  to  the  plaintiff  on 
the  books  of  the  firm,  and  that  the 
account  showed  no  credits,  but  still 
remained  open  and  unsettled,  the  plea 
and  bill  of  particulars  being  taken 
and  construed  together,  the  state- 
ments set  forth  in  them  were  contra- 
dictory and  repugnant,  and  did  not 
sustain  the  plea.  Snyder  v.  Pharo, 
25  Fed.  Rep.  398. 

Jmmaterial  Variance. — A  bill  of  par- 
ticulars served  forms  no  part  of  the 
record;  and  it  is  not  error  that  the 
name  and  style  of  the  defendant  be- 
low, as  set  forth  in  said  bill  of  par- 
ticulars, do  not  entirely  correspond 
with  the  name  given  in  the  record, 
especially  when  such  variance  has 
not  been  assigned  for  error.  State 
St.  Methodist  Church  v.  Gordon,  31 
N.  J.  L.  264. 

A  variance  between  the  complaint 
and  the  caption  of  the  plaintiff's  bill 
of  particulars  is  immaterial.  Vannoy 
V.  Klein,  122  Ind.  416. 

Snrplusage. — A  recital  in  the  super- 
scription to  a  bill  of  particulars,  in 
an   action  for  goods  sold  and  deliv- 


ered, of  the  goods  as  "sold  to  R.  F, 
M.,  suc'r  to  S.  F.,"  does  not  control 
a  count  in  the  complaint  that  they 
were  sold  to  both  of  such  persons 
who  are  defendants,  but  such  state- 
ment is  surplusage.  Furry  z/.  O'Con- 
nor, I  Ind.  App.  573. 

3.  Wetmore  v.  Jennys,  i  Barb.  (N. 
Y.)  53;  Barkley  v.  Rensselaer,  etc., 
R.  Co.,  27  Hun  (N.  Y.)  515;  Kraft  v. 
Dingee,  38  Hun  (N.  Y.)  345.  See 
Ives  V.  Shaw,  31  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  54,  where  it  was  held  that 
defendants  were  not  entitled  to  a  bill 
of  particulars  on  an  action  for  dam- 
ages for  the  breach  of  a  special  con- 
tract for  services. 

Loss  of  Profits. — In  an  action  for  a 
breach  of  contract  to  distribute  an 
advertising  paper  on  certain  railroad 
trains,  plaintiffs  claimed  damages  for 
an  entire  destruction  of  their  busi- 
ness and  for  profits)  lost  on  existing 
advertising  contracts  and  contracts 
under  negotiation,  and  an  order  was 
made  requiring  a  bill  of  particulars 
of  the  damages.  It  was  held  that 
such  bill  need  only  state  with  whom 
the  contracts  were  made  and  their 
duration,  with  the  amount  of  damages 
claimed  in  each  instance;  and  that 
plaintiffs  might  prove  at  the  trial  any 
damages  not  exceeding  such  amount. 
Van  Vrankenz/.  Gartner,  85  Mich.  140. 

4.  Defiurtion. — An  account  is  defined 
to  be  a  detailed  statement  of  the  mut- 
ual demands  in  the  nature  of  debit 
and  credit  between  the  parties  aris- 
ing out  of  contracts  or  some  fidu- 
ciary relation.  Bouvier  Law  Diet.  85; 
Union  Hardware  Co.  v.  Flagler,  8  N. 
Y.  St.  Rep.  894.  It  is  not  confined  to 
an  account  stated.  Barkley  v.  Rens- 
selaer, etc.,  R.  Co.,  27  Hun  (N.  Y.) 
515.  But  see  Johnson  v.  Mallory,  2 
Robt.  (N.  Y.)68i. 

In  Dowdney  v.  Volkening,  37  N.  Y. 
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many  states  the  right  to  a  bill  of  particulars  in  such  actions  is  for- 
tified or  enlarged  by  express  statutory  provisions.* 


Super.  Ct.  313,  Monell,  C.J.,  said: 
"The  word  'account,'  in  its  compre- 
hensive sense,  of  course  signifies 
many  things;  but  in  its  mercantile 
sense,  and,  I  may  say,  its  legal  sense, 
as  applied  to  actions,  it  means  the 
entry  of  debits  and  credits,  in  a  book 
or  upon  paper,  of  things  bought  and 
sold,  of  services  performed, with  date 
and  price  or  value;  it  may  be  of  a  sin- 
gle entry  or  of  a  great  number,  and 
for  a  short  or  long  period." 

Both  Debit  and  Credit. — In  actions  on 
account,  therefore,  a  demand  for  a 
bill  of  particulars  contemplates  both 
the  debits  and  the  credits.  Candee 
V.  Doying,  5  Civ.  Pro.  Rep.  (N.  Y.  C. 
PI.)  92,  66  How.  Pr.  (N.  Y.)  452; 
Union  Hardware  Co.  v.  Flagler,  8  N. 
Y.  St.  Rep.  894. 

Gross  Amounts  of  Invoices,  etc. — In  an 
action  on  an  open  account,  it  is  not 
sufficient  to  file  with  the  declaration  a 
statement  of  the  amounts  of  invoices 
or  bills  rendered  merely,  but  there 
must  be  a  copy  of  the  account  sued 
on,  showing  the  items  which  com- 
pose it.  Pipes  V.  Norton,  47  Miss. 
61. 

Accounts  Rendered. — Where  the  plain- 
tiff sues  on  an  account  the  principal 
item  of  which  is  a  "  balance  of  former 
accounts  as  rendered,"  he  must,  on 
exception,  furnish  the  items  of  such 
former  account.  Ledoux  v.  Goza,  2 
La.  Ann.  395;  Shields  v.  Richardson, 
7  La.  Ann.  535. 

Account  Settled. — A  plaintiff  claim- 
ing a  balance  alleged  to  be  due  on  a 
settlement  of  an  account  need  not  an- 
nex to  his  petition  a  copy  of  the  ac- 
count. Buehler  z/.  Reed,  11  Iowa  182; 
Bates  V.  Cobb,  5  Bosw.  (N.  Y.)29 

Account  Stated 
be   entitled  to 

though  the  action  be  on  account  stated. 
Wells  V.  Van  Aken,  39  Hun  (N.  Y.) 
315,  distinguishing  Hoff  v.  Pentz,  i 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  843; 
Duffy  V.  Ryer  (City  Ct.),  43  N.  Y.  St. 
Rep.  796;  17  N.  Y.  Supp.  843.  Contra, 
Pipes  V.  Norton,  47  Miss.  61. 

1.  In  California,  Minnesota,  Nevada, 
New  York,  North  Carolina,  South  Carolina, 
and  Wisconsin  a  verified  copy  of  the 
account  must  be  delivered  within  ten 
davs  after  demand  in  writing,  or  the 
party  is  precluded  from  giving  evi- 
dence   thereof,    and    the    court    may 


order  a  further  account.  Cal.  Code 
Civ.  Pro.,  §  454;  Gen.  Stat.  Minn. 
1894,  §  5346;  Comp.  Laws  Nev.  1873, 
§  1119;  N.  Y.  Code  Civ.  Pro.,  §  531; 
N.  Car.  Code  Civ.  Pro.,  §  118,  Code 
1883,  §  259;  S.  Car.  Code  Civ.  Pro., 
§  181;  Rev.  Stat.  Wis.  1878,  4^  2672. 

A  party  is  not  entitled  to  a  bill  of 
particulars  upon  demand  in  writing, 
under  this  section,  where  the  claim 
of  his  adversary  is  for  violation  of  a 
special  contract,  and  the  consequen- 
tial trouble  and  expense  resulting 
therefrom.  Ives  v.  Shaw,  31  How. 
Pr.  (N.  Y.  Supreme  Ct.)  54. 

In  Colorado  the  statute  is  the  same 
as  in  the  states  above  mentioned,  ex- 
cept that  the  time  limited  is  five  days 
instead  of  ten.     Colo.  Code  Civ.  Pro., 

Five-day  Limit  Directory. — The  limi- 
tation of  five  days  is  held  to  be  direc- 
tory only;  and  the  court  in  its  dis- 
cretion, if  it  finds  that  the  account 
delivered  is  sufficiently  specific,  and 
that  a  reasonable  and  satisfactory  ex- 
cuse is  given  for  not  delivering  the 
account  within  the  five  days,  and  that 
the  other  party  had  ample  time  to 
prepare  for  trial,  may  admit  the  of- 
fered evidence.  Robbins  v.  Butler, 
13  Colo.  496. 

In  Indiana,  when  the  pleading  is 
founded  on  a  written  instrument  or 
an  account,  the  original  copy  must  be 
filed.  Code  Civ.  Pro.,  §  78;  Rev. 
Stat.  1881,  §  362. 

The  complaint  must  show  the  filing 
of  the  account.  Wolf  v.  Schofield,  38. 
Ind.  175. 

In  Iowa  the  bill  of  particulars  is 
incorporated   in   and   made   a  part  of 


the  pleading.     Codes   1S73  and   1876,. 
The  defendant  will*  §    2713.       This    provision    applies    to 
bill    of    particulars,     justices  of  the  peace.     McKenney  v. 
Hopkins,  20  Iowa  495. 

But  an  action  to  recover  money 
fraudulently  kept  by  the  defendant, 
and  for  expense  and  trouble  caused 
thereby,  is  an  action  founded  on  tort, 
and  not  on  account  entitling  the  de- 
fendant to  a  bill  of  particulars,  under 
the  code.  McDonald  v.  Barnhill,  58 
Iowa  669. 

In  Kansas,  Nebraska,  and  Ohio  a 
copy  of  the  note,  bill,  or  other  writ- 
ten instrument  must  be  attached  to 
and  filed  with  the  pleading.  Kansas 
Code  Civ.  Pro.,  §  118;  Neb.  Code  Civ.- 
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Pro.,  §  124;  Ohio  Code  Civ.  Pro., 
§  117;  Rev.  Stat.  1883,  §  259. 

In  Ohio  a  bill  of  particulars  must 
be  filed  by  plaintiff  in  a  justice's  court 
before  a  summons  can  issue.  Mc- 
Carthy V.  Blake,  i  West.  L.  M.  (Ohio) 
589,  4  W.  L.  G.  (Ohio)  200. 

In  Kentucky  a  copy  of  the  account 
must  be  filed.     BuUit's  Code,  §  120. 

In  Mississippi,  if  the  pleading  is 
vague  and  in  general  terms,  and  fails 
to  specify  the  circumstances  and  oc- 
casions upon  which  the  pleader  re- 
lies, the  court,  upon  proper  affidavit 
of  the  parties,  may  order  a  bill  of 
particulars.     Miss.  Code,  1892,  §  705. 

In  Missouri,  if  not  specified  in  the 
pleading,  a  copy  must  be  attached. 
1020,    §    38;     Rev.    Stat. 


Proper  Matters  of  Account. — The  term  account  includes  goods  sold 
and  delivered  *  or  consigned  to  be  sold,*  money  had  and  re- 
ceived,* and  work  done  and  materials  furnished.* 

(Supreme  Ct.),  50  N.  Y.  St.   Rep.  34, 
66  Hun  (N.  Y.)  631. 

2.  In  an  action  to  recover  the  pro- 
ceeds of  goods  consigned  to  be  sold 
on  commission  plaintiff  must  give  the 
items  of  the  goods  consigned  and  de- 
fendant must  furnish  an  account  of 
the  sales  he  made.  Wilson  z*.  Traend- 
ley,  2  N.  Y.  City  Ct.  303.  See  also 
Miller  v.  Kent,  60  How.  Pr.  (N.  Y. 
Supreme  Ct.)  388;  Witkowski «/.  Para- 
more,  93  N.  Y.  467. 

3.  Hotchkiss  v.  Judd,  12  Allen 
(Mass.)  447;  Smith  v.  Lehie,  i  Mill. 
(S.  Car.)  240;  Barton  v.  Dunlap,  2 
Treadw.  Const.  (S.  Car.)  140;  Cregier 
V.  Smyth,  i  Spears  (S.  Car.)  298. 

Beqnisites. — A  bill  of  particulars  in 
an  action  for  money  had  and  received 
must  specify  how  the  demand  arose, 
its  items,  when  they  accrued,  and  the 
amount  claimed;  but  it  need  not  state 
how  and  by  what  right  and  when  the 
plaintiff  or  his  assignors  became  en- 
titled, and  how  and  when  plaintiff  ac- 
quired such  right.  Hamilton  v.  Peck,. 
84  Mich.  393. 

The  court  may,  in  an  action  to  re- 
cover a  deposit  made  for  the  purchase 
of  land  and  expense  of  examining  the 
title,  on  the  ground  that  the  vendor 
could  not  give  a  good  title,  direct  a 
bill  of  particulars  as  to  the  specific 
defects  claimed  to  exist  in  defendant's 
title  and  objections  to  the  abstract 
arising  upon  matters  of  fact;  but  it  is 
improper  both  to  direct  such  bill  and 
also  to  order  the  pleading  to  be  made 
more  certain  as  to  the  same  matters. 
Lahey  v.  Kortright,  55  N.  Y.  Super. 
Ct.  156,  13  Civ.  Pro.  Rep.  (N.  Y.)  352. 

Vendee  Suing  for  Deposit. — In  an  ac- 
tion by  a  vendee  to  recover  back  his 
deposit  because  the  condition  of  the 
sale  had  not  been  complied  with,  the 
defendant  may  have  a  particular  of 
the  grounds  on  which  the  plaintiff 
seeks  to  recover.  Squire  v.  Tod,  i 
Camp.  293. 

Suit  by  Principal  against  Agent. — In 
an  action  to  recover  from  an  agent 
money  received  by  him  as  a  balance 
due  to  his  principal  on  settlement  of 
accounts  with  a  third  person,  it  is  not 
necessary  to  set  forth  the  particulars 
in  which  said  balance  of  indebtedness 
originated.  Bates  v.  Cobb,  5  Bosw. 
(N.  Y.)29. 

4.  Hunter  v.  Stender  (Supreme  Ct.)» 


Wag.    Stat. 

1879.  §  3547- 

In  Oregon  the  items  of  the  ac- 
count may  be  set  forth  in  the  plead- 
ing, or  the  pleader  may  file  a  sworn 
copy  or  deliver  such  copy  to  the  op- 
posite party.  Oregon  Code  Civ.  Pro., 
§82. 

In  Tennessee  an  account  set  forth 
in  the  declaration,  alleged  to  be  an 
account  from  another  county  or  state, 
properly  verified  and  profert  thereof 
made,  becomes  evidence  and  is  con- 
clusive against  the  party  sought  to  be 
charged  unless  he  shall  on  oath  deny 
the  account.  Tenn.  Code,  §  3780; 
construed  in  Hunter  v.  Anderson,  i 
Heisk.  (Tenn.)  i. 

Demurrer  not  Precluded. — A  statute 
enabling  a  party  to  call  for  a  bill  of 
particulars  of  a  demand  pleaded  will 
not  be  construed  as  impairing  his 
right  to  demur  to  the  pleading  for  in- 
sufficiency instead  of  calling  for  par- 
ticulars.    Wolf  V.   Schofield,  38  Ind. 

175- 

1.  In  an  action  brought  to  recover 
a  balance  due  for  pianos  sold  and  de- 
livered between  specific  dates,  the 
plaintiff  furnished  a  bill  of  particu- 
lars stating  the  balance  as  due  on 
certain  pianos,  designated  by  num- 
bers and  letters,  without  showing  the 
pianos  delivered  between  the  dates 
specified,  with  their  prices,  or  the 
dates  and  amounts  of  the  payments. 
Held,  that  these  should  be  set  out. 
since  there  might  be  a  balance  on  the 
pianos  designated  and  still  be  no  bal- 
ance due  on  the  general  account. 
Mathushek  Piano  Mfg.  Co.  v.  Pearce 


3  Encyc.  PI.  &  Pr.— 35. 
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Successive  Acts  of  Service. — In  an  action  upon  a  claim  for  having 
completed  a  piece  of  work  by  numerous  successive  acts  of  service, 
all  contributing  to  such  completion,  it  is  not  necessary  to  set  out 
each  service  so  contributory  in  its  character.  A  bill  of  particulars 
describing  the  nature  and  character  of  the  services  and  the  result 
at  which  they  arrive,  and  the  aggregate  value  of  the  whole,  is  suf- 
ficient. Under  this  head  can  be  classed  the  services  of  attorneys, 
physicians,  and  the  like.* 


31  N.  Y.  St.  Rep.  318;  Shaffer  v. 
Cross,    13   La.   Ann.    no. 

Building. — A  bill  of  particulars  for 
work  done  and  materials  furnished 
to  a  building  need  not  specify  the 
parts  of  the  building  to  which  the 
work  was  done,  Nicholas  v.  Edwards, 
8  W.  N.  C.  (Pa.)  470;  nor,  where  un- 
der the  contract  material  is  furnished 
to  two  buildings,  need  the  bill  of  par- 
ticulars of  the  materials  in  a  petition 
to  foreclose  a  mechanic's  lien  specify 
the  materials  sold  for  each  building 
separately.  Bowman  Lumber  Co.  v. 
Newton,  72  Iowa  90. 

Work  on  House,  "etc." — In  order  to 
support  an  item  in  a  bill  of  particu- 
lars for  "sixty-one  days  on  house, 
etc.,  fi22,"  evidence  is  admissible  of 
days'  work  done  on  grading  about  the 
house.  Hayes  v.  Wilson,  105  Mass. 
21. 

Literary  Services. — In  an  action  for 
the  value  of  services  as  a  literary 
writer  and  clerk  for  defendant's  tes- 
tator during  five  years,  the  services* 
consisting  of  the  preparation  of  news- 
paper articles,  resolutions,  and  ad- 
dresses on  political  subjects,  and  of  a 
lecture,  the  defendant  is  entitled  to  a 
bill  of  particulars  stating  the  number 
of  letters,  newspaper  articles,  resolu- 
tions, etc.,  written  by  him,  the  dates 
and  details  as  near  as  may  be,  and 
the  distinct  services  rendered  in  the 
preparation  of  the  lecture.  McLaugh- 
lin V.  Kelly,  22  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  286,  6  N.  Y.  Supp.  574. 

Services  in  Promoting  Corporation. — 
Where  a  promoter  of  a  business  and 
financial  company  brought  about  the 
incorporation  of  a  certain  firm  and 
associated  the  defendants,  at  whose 
instance  he  acted,  with  the  enter- 
prise, and  was  to  receive  his  compen- 
sation out  of  the  profits  on  the  sale  of 
the  stock,  in  an  action  to  recover  the 
same  he  was  required  to  furnish  a 
bill  of  particulars  showing  whether 
any  of  the  agreements  or  requests  for 
his  services  were  in  writing,  the  date, 


tenor,  and  effect  of  each,  and  by  whom 
signed.  Fry  v.  Manhattan  Trust  Co. 
(Super.  Ct.),  24  N.  Y.  Supp.  573. 

Particulars  of  Defense. — A  railroad 
company  sued  by  a  contractor  for 
clearing  lands  and  building  bridges, 
culverts,  etc.,  alleged  in  its  answer 
that  some  of  the  work  sued  for  was 
done  improperly  carelessly,  and  in  an 
unworkmanlike  manner.  Held,  that 
it  should  be  compelled  to  furnish  a 
bill  of  particulars  of  the  classes  of 
work  and  their  location  to  which  such 
defense  applied.  Cunningham  v. 
Massena  Springs,  etc.,  R.  Co.  (Su- 
preme Ct.),  20  N.  Y.  St.  Rep.  698,  16 
Civ.  Pro.  Rep.  244. 

In  Rafalskyz*.  Boehm,  i  Misc.  Rep. 
(N.  Y.  City  Ct.)  87,  48  N.  Y.  St.  Rep. 
641,  it  was  held  that,  under  a  code 
which  provides  that  "the  court  may 
in  any  case  direct  a  bill  of  particu- 
lars," the  court  might  in  its  discre- 
tion order  the  defendant  to  furnish 
the  particulars  of  a  paragraph  of  his 
answer  which  alleged  ' '  that  the  plain- 
tiffs did  and  performed  for  defendant 
certain  labor  and  furnished  certain 
materials,  but  that  part  of  the  same 
was  not  performed  and  furnished  at 
his  request,  and  was  different  from 
the  work  which  he  had  requested 
them  to  do." 

Particulars  of  Estimated  Damage. — 
The  item  of  a  bill  of  particulars  upon 
which  the  jury  gave  the  verdict  for 
the  plaintiff,  being  stated  in  a  bill  of 
particulars  to  be  "  detention  and  dam- 
ages sustained  for  want  of  cement  on 
locks  Nos.  5  and  6,"  sufficiently  ex- 
presses that  the  claim  arises  for 
want  of  cement,  though  the  bill  does 
not  specify  fully  the  ground  on  which 
the  plaintiff  claims  damages.  Ches- 
apeake, etc..  Canal  Co.  v.  Knapp,  9 
Pet.  (U.  S.)54l. 

1.  Pierce  v.  Wilson,  48  Ind.  298; 
Shaffer  v.  Cross,  13  La.  Ann.  no; 
Deringer  v.  Pugh,  7  Ohio  Cir.  Ct. 
Rep.  158;  Betts  v.  Betts,  4  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  317;  Bangs 
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Specific  Actions. 


BILLS  OF  PARTICULARS.    'Action  to  Set  Aside. 


3.  Action  to  Set  Aside  Fraudulent  Conveyance. — In  actions  to  set 
aside  transfers  of  property  in  fraud  of  creditors,  the  application  is 
addressed  wholly  to  the  discretion  of  the  court,  and  the  allowance 
or  disallowance  of  a  bill  of  particulars  depends  on  the  particular 
circumstances  of  each  case.* 


V.  Ocean  Nat.  Bank,  53  How.  Pr.  (N. 
Y.  C.  PI.)  51;  Donohue  v.  Pomeroy, 
65  Hun  (N.  Y.)62o,  19  N.Y.  Supp.  569; 
Johnson  v.  Mallory,  2  Robt.  (N.  Y.) 
683;  Phillips  V.  Stanton  (City  Ct.),  9 
N.  Y.  St.  Rep.  503;  Fry  v.  Manhat- 
tan Trust  Co.,  4  Misc.  Rep.  (N.  Y. 
Super.  Ct.),  611,  53  N.  Y.  St.  Rep.  566; 
Cummings  v.  Thomas,  i  W.  N.  C. 
(Pa.)  311;  Williams  v.  Huidekoper,  i 
W.  N.  C.  (Pa.)  376. 

Attorneys. — A  bill  of  particulars  will 
not  be  ordered  on  defendant's  motion 
therefor,  in  an  action  by  an  attorney 
on  a  special  contract  for  a  fixed  com- 
pensation for  services  rendered.  Stil- 
well  V.  Hernandez,  7  Daly  (N.  Y.)  486. 
But  see  Corbett  v.  Trowbridge,  2  N. 
Y.  Wkly.  Dig.  255,  where  it  was  held 
that  defendant  was  entitled  to  a  spe- 
cific statement  of  each  service,  date  of 
rendition,  and  amount  charged,  if  not 
for  each  item,  at  least  for  items  occur- 
ring upon  the  same  day;  and  Colwell 
V.  Ludlam,  i  N.  Y.  Month.  L.  Bull. 
42,  where  a  bill  containing  items  of 
service  sued  for,  but  not  placing  a 
value  on  any  one  item,  but  only  on 
the  aggregate,  was   held  insufficient. 

In  an  action  by  an  attorney  for  ser- 
vices rendered  to  a  corporation  the 
following  account  was  attached  to  the 
petition:  "  To  servies  in  raising  sub- 
sidy at  W.,  $1000;  examination  of 
charter  and  correction  of  same,  $100; 
drawing  subscription  contract  in  June, 
1889,  $100;  drawing  bond  for  $40,000, 
R.  R.  Co.  to  directors  and  Commer- 
cial Club,  $250;  consultation  and  opin- 
ions and  advice  to  said  company  upon 
various  questions  under  the  law  of 
corporations  and  the  Texas  R.  R. 
Act,  during  the  months  of  July, 
August,  and  September,  1889,  $500." 
Held,  that  such  account  did  not  show 
the  items  of  services  claimed  by  th« 
plaintiff  with  sufficient  certainty  and 
particularity  to  require  defendant  to 
plead  thereto,  but  that  plaintiff  was 
not  required  to  itemize  the  services 
showing  when  and  to  whom  rendered. 
Weatherford,  etc.,  R.  Co.  v.  Granger 
(Tex.  Ct.  App.  1893),  22  S.  W.  Rep. 
70. 


In  an  action  for  services  as  attor- 
ney, where  plaintiff  on  demand  fur- 
nished defendant  with  an  unverified 
bill  of  particulars,  as  follows:  "  May 
14  to  August  I,  $1000.  Advised  in  all 
road  matters,  cash  entry  land  cases, 
helped  make  briefs  for  Washington 
U.  S.  Land  Department,  advanced 
money  for  telegraph  and  express, 
drawing  wills,  and  general  work  as 
his  attorney,"  such  bill  of  particulars 
was,  on  objection,  held  insufficient  to 
admit  proof  of  the  character  and 
amount  of  such  services.  Isham  v. 
Parker,  3  Wash.  755. 

Physician. — A  bill  of  particulars  for 
a  physician's  claim  need  only  state 
the  number  and  dates  of  the  visits. 
Van  Bibber  v.  Merrit,  12  W.  N.  C. 
(Pa.)  272. 

A  bill  of  particulars  for  medical 
services  which  sets  out  the  items  of 
each  visit  and  a  general  allegation 
that  plaintiff  is  a  practising  physician 
engaged  in  the  practice  of  medicine, 
and  has  been  so  engaged  for  ten 
years  past,  is  suflBcient  in  a  justice's 
court.  Underwood  v.  Scott,  43  Kan. 
714. 

1.  New  York  v.  National  Broadway 
Bank,  14  N.  Y.  Wkly.  Dig.  492;  Pat- 
ton  V.  Whitney  (Brooklyn  City  Ct.), 
5  N.  Y.  St.  Rep.  845;  Claflin  v.  Smith, 

13  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
205.     See  also   Hardberg  v,   Burrell, 

14  Pa.  Co.  Ct.  Rep.  417. 
Particulars  of  Defense. — In  an  action 

to  set  aside  a  certain  transfer  of  prop- 
erty which  had  been  made  by  defend- 
ants to  one  another,  in  response  to 
an  order  to  furnish  a  bill  of  particu- 
lars specifying  what  the  considera- 
tion for  the  transfer  was  and  the 
amount,  if  in  money,  two  of  them  an- 
swered that  the  consideration  paid 
or  received  by  them  was  an  agree- 
ment for  the  common  stock  of  one  of 
the  defendants;  the  other,  that  he 
paid  services  rendered  in  and  about 
certain  business  in  which  he  and 
his  vendors  were  interested,  and 
agreed  to  perform  other  services.  A 
more  specific  bill  was  ordered.  Gas- 
Works   Const.  Co.  v.  Standard  Gas- 
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Specific  Actions. 


BILLS  OF  PARTICULARS. 


EeplcTin. 


4.  Divorce. — A  bill  of  particulars  may  be  allowed  in  actions  for 
divorce.* 

5.  Dower. — In  actions  for  admeasurement  of  dower  a  bill  of  par- 
ticulars may  be  ordered,* 

6.  Replevin. — In  actions  of  replevin  it  is  within  the  discretion 
^  of  the  court  to  order  the  plaintiff  to  furnish  a  bill  of  particulars,' 


Light  Co.  (Supreme  Ct.),  i  N.  Y. 
Supp.  265.  This  case  was  an  action 
by  one  set  of  creditors  seeking  to 
sustain  the  assignment,  against  an- 
other set  of  creditors  seeking  to  set 
it  aside  on  the  ground  of  fraud.  But 
see  Passavant  v.  Cantor,  21  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.),  48  Hun 
(N.  Y.)  546,  an  action  against  an  as- 
signor when  the  means  of  knowledge, 
books,  and  estate  were  in  the  posses- 
sion of  assignee,  where  the  applica- 
tion for  a  bill  of  particulars  was  de- 
nied. In  this  action  the  plaintiffs 
alleged  that  the  assignor  failed  to 
deliver  to  the  assignee  all  the  prop- 
erty owned  by  him  or  in  which  he  was 
interested  at  the  time  of  the  assign- 
ment, and  that  he  had  secreted  and 
reserved  a  large  portion  of  his  prop- 
erty with  intent  to  defraud  his  credi- 
tors. 

Parties  Eeceiving  Fraudulent  Pay- 
ments.— The  names  of  the  parties  to 
whom  alleged  fraudulent  payments 
were  made,  in  contemplation  of  in- 
solvency, were  ordered  in  Garfield 
Nat.  Bank  v.  Peck,  i  Misc.  Rep.  (N. 
Y.)  126. 

1.  Adultery — Time,  Place,  Parties. — 
The  court  may,  in  its  discretion,  in  a 
libel  for  divorce,  charging  adultery, 
order  a  bill  of  particulars  specifying 
the  time,  place,  and  particeps  criminis. 
Adams  v.  Adams,  16  Pick.  (Mass.)  254; 
Harrington  v.  Harrington,  107  Mass. 
329;  Ansert  v.  Ansert,  2  N.  Y.  Month. 
L.  Bull.  19;  Gridley  v.  Gridley,  7  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)2i5; 
Light  V.  Light,  17  S.  &  R.  (Pa.)  273; 
Edwards  v.  Edwards,  9  Phila,  (Pa.) 
617,  3  Pitts.  (Pa.)  333. 

If  the  complaint  or  libel  is  suflS- 
ciently  specific  on  its  face,  of  course 
no  bill  of  particulars  will  be  ordered, 
Gridley  v.  Gridley,  7  Civ.  Pro.  Rep, 
(N.  Y.  Supreme  Ct.)  215, 

Unnecessary  Requirements. — Where 
the  complaint  in  an  action  for  divorce 
alleges  that  defendant  had  been  liv- 
ing in  adulterous  intercourse  with  a 
woman  named,  the  requirement  in 
an    order    for   a   bill    of    particulars 


that  plaintiff  furnish  particulars  rel- 
ative to  this  allegation  should  be 
struck  out,  since  circumstantial  evi- 
dence, not  proving  a  particular  act  at 
a  particular  time  and  place,  would  be 
competent  to  support  it.  Carpenter 
V.  Carpenter  (Supreme  Ct.),  42  N.  Y, 
St.  Rep.  577. 

Cruelty — Refusal  -when  not  Prejudi- 
cial.— The  respondent  cannot  except 
to  the  refusal  of  the  presiding  judge, 
upon  the  hearing  of  a  libel  for  divorce, 
to  order  further  specifications,  espe- 
cially when  accompanied  by  the  in- 
timation that  he  would  be  allowed  a 
reasonable  postponement  to  meet  any 
unexpected  evidence,  and  when  he 
does  not  during  the  trial  ask  for  any 
such  postponement.  Gardner  z/. Gard- 
ner, 2  Gray  (Mass.)  434. 

As  Justification  of  a  Desertion. — 
Where  the  respondent  sets  up  cruel 
and  barbarous  treatment  in  justifica- 
tion of  a  desertion,  the  libellant  is 
entitled  to  a  specification;  such  mat- 
ters should  not  be  specially  pleaded, 
Butler  V.  Butler,  i  Pars.  Eq.  Cas. 
(Pa.)  329,  4  Clark  (Pa.)  284. 

2.  Halstead  v.  Halstead,  2  Misc. 
Rep.  (N.  Y.  Super.  Ct.)  501,  51  N.  Y. 
St.  Rep.  86;  Clark  v.  St.  James' 
Church  Soc,  21  Hun  (N.  Y.)  95; 
Brinckle  v.  Brinckle,  31  Leg.  Int. 
(Pa.)  148,  I  W.  N.  C.  (Pa.)  113. 

3.  Humphrey  v.  Cottley,  4  Cow.  (N. 
Y.)  54;  Blackie  v.  Neilson,  6  Bosw. 
(N.  Y.}  681. 

Particulars  of  Alleged  Fraud. — In  an 
action  of  replevin  against  an  as- 
signee for  the  benefit  of  creditors  by 
the  assignor's  vendor,  the  plaintiffs 
alleging  fraudulent  representations 
in  general  terms,  it  is  proper  to  re- 
quire a  bill  of  particulars  showing  the 
facts  constituting  fraud  as  fully  as 
would  be  necessary  in  a  complaint 
based  on  fraud.  Deimel  v.  Olney,  18 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  248. 

Immaterial  Particulars. — In  an  action 
to  recover  a  diamond  necklace  al- 
leged to  have  been  delivered  by  the 
plaintiff  to  one  E.  for  the  purpose  of 
showing  it  to  a  proposed  purchaser 
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Specific  Actions. 


BILLS  OF  PARTICULARS.    Specific  Performance. 


7.  Real  Actions  and  Ejectment. — Either  party  to  a  real  action  or 
an  action  of  ejectment  may  be  required  to  furnish  a  bill  of  par- 
ticulars.* 

8.  Specific  Performance,  and  Damages. — A  bill  of  particulars  has 
been  allowed  in  a  suit  to  compel  specific  performance  of  a  con- 
tract, and  to  recover  damages  for  the  nonperformance  thereof.* 

Ownership — No  Becord  Title. — A  bill 
of  particulars  may  be  demanded 
where  a  defendant  sets  up  owner- 
ship in  fee  in  himself,  and  there  is 
no  record  title  of  such  ownership. 
Lewis  V.  Joiner  (Supreme  Ct.),  5  N. 
Y.  St.  Rep.  301. 

Facts  Known  to  Attorney. — Where  in 
ejectment  the  plaintiff  demands  a 
bill  of  particulars  concerning  matters 
known  to  his  attorney,  the  apparent 
object  being  to  limit  the  defendant  in 
his  defense,  the  defendant  should 
not  be  compelled  to  furnish  the  bill. 
Stevens   v.    Webb,    12   Daly  L(N.    Y.) 


and  pawned  by  E.  to  defendants,  the 
name,  address,  business,  and  finan- 
cial standing  of  the  proposed  pur- 
chaser are  not  particulars  which 
plaintiff  will  be  required  to  disclose 
by  a  bill  of  particulars.  Black  v. 
McAleenan  (Supreme  Ct.),  29  N.  Y. 
Supp.  148. 

Improper  Terms. — Where  the  parties 
to  a  replevin  suit  went  to  trial  upon 
the  affidavit,  no  bill  of  particulars 
having  been  filed,  and  an  appeal  was 
perfected,  depositions  taken,  and  wit- 
nesses summoned  for  trial  in  the  ap- 
pellate court,  and,  the  case  being 
called,  defendant  raised  the  point 
that  a  bill  of  particulars  should  be 
filed,  and  the  court  thereupon  ordered 
such  bill,  and  as  a  condition  of  filing 
the  bill  imposed  on  plaintiff  the  pay- 
ment of  all  costs  to  date,  it  was  held 
that  such  condition  was  inequitable, 
and  should  not  have  been  imposed. 
Gasterline  v.  Day,  26  Kan.  306. 

Nebraska  —  Justice  of  the  Peace. — 
Neb.  Code  Civ.  Pro.,  §951,  which  re- 
quires the  filing  of  a  bill  of  particu- 
lars on  the  part  of  the  plaintiff  in  all 
cases  before  a  justice  of  the  peace,  is 
not  applicable  to  an  action  of  replev- 
in.    Hill  V.  Wilkinson,  25  Neb.  103. 

County  Court. — A  bill  of  particulars 
is  not  necessary  in  an  action  of  re- 
plevin commenced  in  the  county  court 
whenthe  value  of  the  property  is  with- 
in the  jurisdiction  of  a  justice  of  the 
peace.  If,  in  such  a  case,  a  defective 
t)ill  of  particulars  is  filed,  it  is  not 
sufficient  ground  for  rendering  judg- 
ment for  the  defendant.  Coombs  v. 
Brenklander,  29  Neb.  586. 

1.  Den  V.  Phillips,  21  N.  J.  L.  436; 
Stevens  v.  Webb,  12  Daly  (N.  Y.)  88, 
4  Civ.  Pro.  Rep.  (N.  Y.)  64.  See  also 
Vischer  v.  Conant,  4  Cow.  (N.  Y.)  396. 

Pedigree. — In  an  action  for  the  re- 
covery of  land,  where  the  plaintiff 
sets  up  a  claim  to  possession  as  heir 
at  law  without  further  detail,  a  de- 
fendant in  possession  is  entitled  to 
the  particulars  of  the  pedigree  on 
which  such  heirship  is  based.  Palmer 
V.  Palmer  (1892),  i  Q.  B.  319. 


Under  North  Carolina  Code,  §  259,  it 
is  discretionary  with  the  court  to  re- 
quire each  defendant  to  file  a  bill 
of  particulars  describing  the  land 
claimed  by  him  and  disclaiming  as 
to  other  land,  after  a  severance  in  an 
action  of  ejectment  in  which  there 
are  several  defendants  and  each  de- 
fendant is  in  possession  of  a  separate 
parcel.  Bryan  v.  Spivey,  106  N.  Car. 
95. 

In  Indiana  a  plaintiff,  in  an  action  to 
recover  possession  of  land  and  to 
quiet  title  thereto,  having  filed  a  suflS- 
cient  abstract  of  title,  will  not  be  re- 
quired to  furnish  a  more  specific  bill 
of  particulars,  since  in  general  a  bill 
of  particulars  will-  not  be  ordered  in 
actions  for  tort.  Roberts  v.  Vorn- 
holt,  126  Ind.  511. 

2.  Prospective  Profits. — In  U.  S.  Land 
Invest.  Co.  v.  Mercantile  Trust  Co. 
54  Hun  (N.  Y.)  417,  7  N.  Y.  Supp. 
534,  an  action  for  specific  perform- 
ance of  an  agreement  to  certify  plain- 
tiff's bonds,  and  for  damages  for  non- 
performance thereof,  where  the  al- 
legations of  the  complaint  as  to 
damage  were,  that  plaintiff  had  en- 
tered into  large  enterprises  from 
which  it  would  have  realized  great 
profit  if  the  defendant  had  performed 
its  contract,  and  that  by  reason  of 
the  defendant's  refusal  to  perform 
its  contract  plaintiff  had  suffered 
great  loss,  a  bill  of  particulars  was 
directed. 
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BILLS  OF  PARTICULARS. 


Torts. 


9.  Title  to  Office. — A  bill  of  particulars  may  be  ordered  in  an 
action  to  try  the  title  to  an  office.* 

10.  Torts— «.  In  General.— A  bill  of  particulars  may  be  de- 
manded and  allowed  in  an  action  of  tort.* 

b.  Actions  Based  upon  Negligence — Particulars  of  NegUgence. — 
In  actions  based  upon  negligence  the  court  may  order  a  bill  of 
particulars  of  the  time,  place,  and  nature  of  the  negligent  acts, 
what  rules  were  insufficient,  and  what  appliances  were  unsafe.* 


1.  People  V.  Nolan,  lo  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  471. 

Quo  Warranto. — In  a  quo  warranto 
proceeding  to  try  title  to  an  office,  the 
relator  alleged  that  a  sufficient  num- 
ber of  illegal  votes  were  cast  and 
counted  for  defendant  to  change  the 
result.  The  court  required  the  re- 
lator to  give  the  aggregate  number  of 
such  illegal  votes,  the  grounds  upon 
which  the  charge  of  illegality  was 
based  as  to  each  class  alleged,  and 
when  the  votes  were  polled,  but  held 
that  the  defendant  could  not  as  of 
right  claim  a  bill  of  particulars  set- 
ting forth  the  names  of  the  illegal 
voters.  People  v.  Teague,  106  N. 
Car.  576. 

2.  Dueber  Watch  Case  Co.  z*.  Noyes, 
29  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
115,  21  N.  Y.  Supp.  341;  Orvis  v. 
Dana,  i  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 
280,  6  Daly  (N.  Y.)  434;  Allen  v. 
Stead,  58  Hun  (N.  Y.)6o4,  11  N.  Y. 
Supp.  536;  Potter  V.  U.  S.  Nat.  Bank, 
67  Hun  (N.  Y.)  652,  22  N.  Y.  Supp. 
453;  Tilton  V.  Beecher,  59  N.  Y.  176, 
17  Am.  Rep.  337;  Kutzelman  v.  Sulli- 
van, N.  Y.  Daily  Reg.,  May  27,  1894; 
Borda  v.  Philadelphia,  etc.,  R.  Co., 
I  W.  N.  C.  (Pa.)  314;  Furbush  v. 
Phillips,  2  W.  N.  C.  (Pa.)  198. 

In  actions  of  tort  the  demurrer  fre- 
quently serves  the  purpose  of  a  de- 
mand for  a  bill  of  particulars  in  an 
action  of  contract.  Furbush  v.  Phil- 
lips 2  W.  N.  C.  (Pa.)  198;  Peters  v. 
Philadelphia,  12  W.  N.  C.  (Pa.)  5. 

Beasons  for  Belief.  —  In  an  action 
against  a  postmaster  for  the  wrong- 
ful detention  of  certain  letters  of  the 
plaintiff  withheld  under  a  regulation 
of  the  post-office  department  requir- 
ing him  when  he  has  "  reason  to  be- 
lieve, that  a  fictitious  address  is  used 
for  forbidden  circulation  in  the  mails, 
etc.,"  the  defendant  was  required  to 
give  the  facts  and  circumstances  which 
induced  the  belief.  Wilson  v.  Pear- 
son, 13  Fed.  Rep.  386C 

Unliqaidated    Damages. — Where    the 


damages  are  unliquidated,  it  is 
enough  to  state  the  damage  claimed. 
Dean  v.  White,  5  Iowa  266. 

In  Indiana  a  bill  of  particulars  will 
not  be  ordered,  as  a  general  rule,  in 
actions  for  torts.  Roberts  v.  Vorn- 
holt,  126  Ind.  511;  Plymouth  v.  Field, 
125  Ind.  323. 

In  Michigan  a  bill  of  particulars 
cannot  be  required  in  an  action  on 
the  case  for  consequential  damages. 
People  V.  Marquette  Circuit  Judge, 
39  Mich.  437;  Kehrig  v.  Peters,  41 
Mich.  475. 

In  Arkansas  the  plaintiff  in  an  action 
of  trespass  is  not  required  to  file  an 
invoice  of  a  stock  of  goods  upon 
which  the  trespass  was  committed. 
Walker  v.  Fuller,  29  Ark.  448. 

3.  McCarthy  v.  Lehigh  Valley  R. 
Co.,  6  Misc.  Rep.  (N.  Y.  Super.  Ct.) 
422;  Kerch  v.  Rome,  etc.,  R.  Co.  (Su- 
preme Ct.),  14  N.  Y.  St.  Rep.  446; 
O'Hara  v.  Ehrich  (Super.  Ct.),  32  N. 
Y.  St.  Rep.  118,  58  N.  Y.  Super.  Ct. 
250;  Kearnes  v.  Coney  Island,  etc., 
R.  Co.  (Supreme  Ct.),  17  N.  Y.  St. 
Rep.  692;  Redmond  v.  Buckley,  66 
Hun  (N.  Y.)  628,  49  N.  Y.  St.  Rep. 
10;  Niden  v.  Wolfenden,  12  Pa.  Co. 
Ct.  Rep.  398. 

Defense  of  Contributory  Negligence, 
etc. — In  an  action  by  an  abutting 
owner  against  an  elevated  railroad 
for  damages  to  his  property,  where 
defendant  set  up  that  plaintiff  was 
barred  by  his  negligence,  acquies- 
cence, etc.,  the  defendant  was  re- 
quired to  specify  the  acts  and  omis- 
sions in  a  bill  of  particulars.  Feeley 
V.  Manhattan  R.  Co.,  51  N.  Y.  Super. 
Ct.  535,  6  Civ.  Pro.  Rep.  (N.  Y.)  414. 
Compare  Dazal  v.  Haarren,  20  Abb. 
N.  C.  (N.  Y.  City  Ct.)  235,  note. 

In  an  action  to  recover  damages 
for  injury  to  plaintiff's  property  by 
the  negligence  of  defendant,  the  an- 
swer alleged  negligent  possession 
and  custody  of  inflammable  mate- 
rials, whereby  the  fire  was  caused, 
and  an  order  was  made  that  the  de- 
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Injuries  Keceived. — The  practice  seems  to  be  otherwise  in  regard 
to  injuries  received  from  such  negHgence,*  especially  where  the 
amount  of  damages  will  depend  on  proof  to  be  furnished  after 
examination  of  the  injuries,  and  may  require  the  testimony  of 
experts.* 

c.  Conspiracy,  Conversion,  and  Escape — conspiracy. — In  an 
action  of  tort  founded  upon  conspiracy  the  plaintiff  may  be  re- 
quired to  furnish  information  to  the  defendant  by  a  bill  of  par- 
ticulars.^ 


fendant  furnish  a  bill  "specifying 
wherein  said  materials  were  negli- 
gently and  carelessly  used  or  exposed 
by  plaintiff  so  as  to  cause  said  fire," 
and  also  what  dangerous  or  highly 
combustible  materials  were  so  care- 
lessly kept  and  exposed.  It  was  held 
that  the  first  of  such  requirements 
should  be  stricken  out  and  the  other 
modified  so  as  to  require  the  defend- 
ant to  specify  the  materials  referred 
to,  or,  if  he  was  unable  to  specify  any 
further,  to  give  as  full  a  description 
as  he  was  able  to  give.  Loeber  v. 
Roberts,  60  N.  Y.  Super.  Ct.  202,  9 
N.  Y.  Supp.  718.  On  the  first  point 
see  also  Richmond  v.  Second  Ave.  R. 
Co.  (Supreme  Ct.),  19  N.  Y.  Supp.  597. 

Death  by  Wrongful  Act. — In  an  action 
for  death  by  wrongful  act,  the  plain- 
tiff cannot  properly  be  required  to 
furnish  a  bill  of  particulars  of  the 
negligence  causing  the  death.  Murphy 
V.  Kipp,  I  Duer  (N.  Y.)  659. 

Ib  lUinois  it  is  not  the  practice  to 
require  a  bill  of  particulars  of  alleged 
negligence.  Chicago,  etc.,  R.  Co.  v. 
Smith,  10  111.  App.  359. 

1.  In  an  action  for  personal  injuries 
the  declaration  must  definitely  charge 
the  injury,  and  the  defendant  is  not 
entitled  to  a  bill  of  particulars.  Sha- 
dock  V.  Alpine  Plank  Road  Co.,  59 
Mich.  7. 

Pain  and  Anguish,  etc. — Where  the 
plaintiff's  petition  alleges  that  she 
contracted  small- pox  in  the  defend- 
ant's hotel,  and  suffered  great  bodily 
pain  and  anguish,  and  has  been  pre- 
sumably permanently  disfigured  in 
person,  and  has  laid  her  damages  at 
five  thousand  dollars,  she  should  not 
be  required  to  show  items  of  damage 
by  a  bill  of  particulars.  Gilbert  v. 
Hoffman,  66  Iowa  205. 

2.  Muller  v.  Bush,  etc.,  Mfg.  Co., 
15  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
88,  where  Dykman,  J.,  said:  "Great 
caution  should  be   exercised  by  the 


courts  in  recj^uiring  parties  to  furnish 
particulars  in  actions  for  damages 
resulting  from  negligence.  It  is  usu- 
ally impossible  for  a  plaintiff  to  know 
with  any  degree  of  precision  what  his 
proof  will  be,  and  the  bill  of  par- 
ticulars would,  in  most  cases  of  that 
character,  be  an  instrument  of  em- 
barrassment and  injustice." 

3.  Action  for  Boycotting. — In  an  ac- 
tion for  damages  for  a  boycott  a  bill  of 
particulars  will  be  ordered  giving  the 
names  of  persons  employed  to  injure 
the  plaintiff  with  his  patrons,  the 
names  and  addresses  of  his  patrons, 
and  of  those  who  withheld  patronage 
on  account  of  the  defendant's  wrong- 
ful acts.  Post  Express  Printing  Co. 
V.  Adams,  55  Hun  (N.  Y.)  35,  8  N.  Y. 
Supp.  276. 

Action  for  Blacklisting. — In  an  action 
to  recover  damages  for  preventing 
employers  in  plaintiff's  trade  from 
employing  him,  plaintiff  will  be  re- 
quired to  give  a  bill  of  particulars 
specifying  the  names  and  addresses 
of  the  employers  who  were  influenced 
by  defendant  to  refuse  plaintiff  em- 
ployment. Jutsum  V.  Bricklayers', 
etc..  Union  (Supreme  Ct.),  29  N.  Y. 
Supp.  621. 

Customers  Lost.  —  One  who  claims 
damages  resulting  from  a  loss  of  cus- 
tomers by  reason  of  an  alleged  con- 
spiracy may  be  required  to  furnish 
their  names.  Dueber  Watch  Case 
Co.  V.  Noyes,  29  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  115. 

Conspiracy  to  Withhold  Evidence. — So 
in  an  action  for  conspiring  to  with- 
hold evidence  in  a  previous  action, 
particulars  of  evidence  withheld, 
stating  the  names  of  the  witnesses 
and  what  they  would  have  testified 
to,  the  documents  suppressed,  etc., 
may  be  ordered.  Leigh  v.  Atwater, 
2  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
419. 

Fraudulent  Composition. — Where  the 
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Conversion. — The  same  is  true  in  an  action  for  conversion.* 
Escape. — And  in  an  action  against  an  officer  for  the  escape  of  a 
prisoner  in  custody  on  civil  process,  the  plaintiff  may  be  required 
to  give  a  bill  of  particulars  specifying  the  time  and  place  of  the 
alleged  escape.* 

d.  Libel  and  Slander. — A  bill  of  particulars  is  frequently 
ordered  in  actions  for  libel  and  slander,  when  the  persons  to 
whom  the  alleged  libel  or  slander  was  published  and  the  time 
and  place  are  required.^ 


plaintiff  seeks  to  avoid  a  composi- 
tion with  creditors,  on  the  ground  of 
a  secret  agreement  whereby  some 
creditors  received  more  than  others, 
a  bill  will  be  allowed  specifying  the 
names  of  creditors  and  the  amount 
of  such  payments.  Lowenstein  v. 
Schiff  (City  Ct.),  28   N.  Y.  Supp.  528. 

False  Accounts  and  Bills. — In  an  ac- 
tion for  fraudulent  conspiracy  to  pro- 
cure money  on  false  vouchers,  par- 
ticulars of  the  false  accounts  and  the 
bills  alleged  to  have  been  procured 
will  be  allowed.  New  York  v.  Mar- 
rener,  49  How.  Pr.  (N.  Y.  Supreme 
Ct.)  36.  Compare  People  v.  Tweed,  5 
Hun(N.  Y.)353. 

Not  to  Disclose  Proof. — In  Higen- 
botam  V.  Green,  25  Hun  (N.  Y.)  214, 
in  an  action  charging  physicians  with 
a  conspiracy,  in  causing  the  incarcera- 
tion of  the  plaintiff  in  an  insane  asy- 
lum, they  answered  that  from  their 
professional  examination  and  knowl- 
edge of  the  plaintiff's  health  and  men- 
tal condition,  from  frequent  observa- 
tion of  plaintiff's  actions,  conduct,  and 
habits,  and  from  information  as  to  the 
same,  they  believed  him  to  be  insane. 
It  was  held  an  improper  exercise  of 
discretion  for  the  court  to  order  the 
defendants  to  furnish  to  the  plaintiff 
a  bill  of  particulars,  specifying  the 
time  and  place  when  and  where  the 
actions  of  the  plaintiff  so  referred  to 
occurred,  and  what  such  actions  were, 
when  and  where  the  observations  re- 
ferred to  were  made  and  what  was 
observed,  and  to  preclude  the  defend- 
ants from  giving  evidence  of  any  mat- 
ter in  the  premises  not  specified  in  the 
bill  of  particulars. 

1.  A  treasurer  of  an  association, 
sued  by  the  association  for  converting 
its  money  and  for  negligence  where- 
by another  official  was  enabled  to  do 
the  same,  is  entitled  to  a  bill  of  par- 
ticulars. The  Orden  Germania  v. 
Devender,  12  Daly  (N.  Y.)  500. 


List  of  Securities  Converted. — An  ob- 
jection by  plaintiffs  that  the  books  of 
the  defendant  contained  an  account 
of  the  securities  alleged  to  have  been 
converted  was  unavailing  against  a 
request  for  a  list  thereof,  where  the 
complaint  did  not  charge  the  conver- 
sion of  all  the  securities  mentioned 
in  the  books.  Allen  v.  Stead,  58  Hun 
(N.  Y.)6o4,  II  N.  Y.  Supp.  536. 

Misappropriating  Bank  Funds.  —  In 
Friedberg  v.  Bates,  24  Hun  (N.  Y.) 
375,  an  action  against  certain  direc- 
tors of  a  bank,  where  the  allegations 
in  the  complaint  were  grave  in  char- 
acter, involving  responsibility  for  the 
conversion  of  funds  received  in  a 
quasi-fiduciary  capacity,  the  receipt  of 
which  was  induced  by  fraudulent  rep- 
resentations and  with  a  fraudulent  in- 
tent, a  bill  of  particulars  was  ordered. 

A  bill  of  particulars,  however,  was 
refused  in  an  action  by  a  stockholder 
against  directors  of  a  national  bank 
for  negligence  and  wrongful  acts  im- 
pairing its  capital.  Brownell  v, 
Gloversville  Nat.  Bank,  24  N.  Y. 
Wkly.  Dig.  44. 

Particulars  of  Defense. — An  executor 
collected  the  proceeds  of  testatrix's 
life  insurance,  and  concealed  the  fact 
from  the  legatees,  who  were  entitled 
to  receive  it,  for  more  than  ten  years, 
and  when  sued  by  one  of  the  legatees 
for  her  share,  claimed  that  he  had 
spent  the  whole  of  it  for  her  use  and 
benefit  while  a  minor.  Held,  that  he 
must  furnish  a  bill  of  particulars, 
specifying  the  names  of  the  persons 
to  whom  the  money  was  paid,  the 
dates  of  the  respective  payments,  and 
the  exact  nature  of  the  articles 
bought.  Eberhardt  v.  Schuster,  6 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
141. 

2.  Davies  v.  Chapman,  6  Ad.  &  El. 
767,  33  E.  C.  L.  R.  205. 

3.  Clark  v.  Munsell,  6  Met.  (Mass.) 
373;    True   V.    Plumley,   36   Me.    476; 
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Defense. — The  defendant  may  be  compelled  to  give  a  bill  of 
particulars  of  the  matters  set  up  as  a  defense  to  such  action.* 

Special  Grounds. — In  libel  and  slander  and  kindred  cases  special 
grounds  must  be  shown  in  order  to  support  the  motion  for  a  bill 
of  particulars.* 

e.  Malicious  Prosecution. — In  an  action  for  maliciously- 
suing  out  an  attachment  against  the  plaintiff  without  probable 
cause,  the  complaint  alleging  that  plaintiff's  credit  and  business 
were  injured,  it  has  been  held  that  the  defendant  is  not  entitled 


McLean  v.  Warring  (Miss.,  1893),  13 
So.  Rep.  236;  Bertuch  v.  Dower,  6 
Misc.  Rep.  (Brooklyn  City  Ct.)  601; 
Krauz  v.  Dun,  8  Civ.  Pro.  Rep.  (N. 
Y.  Supreme  Ct.)  403;  Williams  v.  Fol- 
som  (Supreme  Ct.),  37  N.  Y.  St.  Rep. 
635,  reversing  26  Abb.  N.  Cas.  (N.  Y.) 
374;  Jones  V.  Piatt,  60  How.  Pr.  (N. 
Y.  Supreme  Ct.)  277;  Turner  v. 
Beavan,  23  Abb.  N.  Cas.  (N.  Y.  C. 
PI.)  432;  Childs  V.  Tuttle,  48  Hun  (N. 
Y.)  228;  Orvis  V.  Jennings,  6  Daly 
(N.  Y.)  434;  Stiebeling  v.  Lockhaus, 
21  Hun  (N.  Y.)457;  McCarron  7/.  Sire, 
14  Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  252; 
Wood  V.  Jones,  8  L.  T.  856;  Wren  v. 
Weild,  L.  R.  4  Q.  B.  730;  Slator  v. 
Slator,  8  L.  T.  N.  S.  856;  Lagan  v. 
Gibson,  9  Ir.  R.  C.  L.  507;  Ecklin  v. 
Brady,  17  Ir.  Jur.  188;  Early  v.  Smith, 
12  Ir.  C.  L.  R.  App.  XXX.  5. 

Names  and  Addresses — Particulars  of 
Damage. — Where  a  complaint  for  libel 
alleges  as  special  damages  that  by 
reason  of  the  publication  many  per- 
[Sons,  firms,  and  corporations  were 
[intimidated,  and  canceled  contracts 
ilready  made  with  the  plaintiff,  and 
tdeclined  and  refused  to  enter  into 
Lcontracts  with  him,  whereby  he  was 
[damaged,  defendant  is  entitled  to  a 
ibill  of  particulars  stating  how  much 
[plaintiff  claims  for  loss  of  reputation, 
tend  the  names  and  addresses  of  those 
[who  were  intimidated  and  canceled 
[contracts  as  alleged.  Jacobs  v.  Water 
Overflow  Preventive  Co.  (Supreme 
Ct.)  25  N.Y.  Supp.  346,  72  Hun  (N.  Y.) 

f637- 

In  an  Action  for  Slander  of  Title  it  is 
fnot  necessary  that  plaintiff  should 
[furnish  a  bill  in  respect  to  his  allega- 
[tion  of  loss  of  customers  and  sales 
jand  rescission  of  contracts,  as  he  can 
[only  recover  such  damages  as  are 
[specifically  alleged.  Childs  v.  Tuttle, 
[48  Hun  (N.  Y.)228. 

Where  no  Special  Damages  Claimed. — 
[In  an  action  of  libel,  where  no  spe- 


cial damages  are  claimed,  defendant 
is  not  entitled  to  a  bill  of  particulars 
stating  how  much  plaintiff  claims  for 
a  loss  of  reputation,  how  much  for 
injured  feelings,  and  how  much  by 
reason  of  defendant's  personal  ill- 
will.  Stokes  V.  Stokes  (Supreme  Ct.), 
25  N.  Y.  Supp.  405. 

Not  to  Disclose  Proof. — Where  the  de- 
fendant has  been  furnished  with  a 
statement  of  the  times  and  places, 
the  plaintiff  cannot  be  required  to 
give  the  names  of  the  witnesses  in- 
tended to  be  cited  in  support  of  his 
claim.  Dent  v.  Ryan  (Supreme  Ct.), 
8  N.  Y.  Supp.  806. 

1.  Ballz/.  Evening  Post,  38  Hun  (N. 
Y.)  11;  Tallmadge  v.  Press  Pub.  Co. 
(Supreme  Ct.),  28  N.  Y.  St.  Rep.  396; 
New  York  Infant  Asylum  v.  Roose- 
velt, 35  Hun  (N.  Y.)  500,  7  Civ.  Pro. 
Rep.  (N.  Y.)  307;  Jacobs  v.  Water 
Overflow  Preventive  Co.  (Supreme 
Ct.)  25  N.  Y.  Supp.  346,  72  Hun  (N.  Y.) 
637;  American  Multiple  Fabric  Co.  v. 
Eureka  Fire  Hose  Co.,  18  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  70;  Daniel  v. 
Daniel  2  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.) 
238;  Butterfield  v.  Bennett  (Super. 
Ct.),  18  N.  Y.  Supp.  432;  Parnell  v. 
Walter,  24  Q.  B.  Div.  441, 

Justification. — Thus,  if  justification 
of  libel  or  slander  is  pleaded,  particu- 
lars of  the  facts  on  which  the  defend- 
ant relies  may  be  ordered.  Com.  v. 
Snelling,  15  Pick.  (Mass.)  321;  Orvis 
V.  Jennings,  6  Daly  (N.  Y.)434;  Wren 
V.  Weild,  L.  R.  4  Q.  B.  730;  Jones  v. 
Bewicke,  L.  R.  5  C.  P.  32. 

2.  Lagan  v.  Gibson,  9  Ir.  R.  C.  L. 
507;  Orvis  V.  Jennings,  6  Daly  (N.  Y.) 
434;  Herlock  v,  Lediard,  10  M.  &  W. 
677. 

Contra. — In  Orvis  v.  Dana,  i  Abb. 
N.  Cas.  (N.  Y.  C.  PI.)  268,  the  ques- 
tion is  treated  at  length,  and  the  con- 
clusion arrived  at  that  in  these  cases 
no  bill  of  particulars  should  be  al- 
lowed. 
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to  a  bill  of  particulars  upon  the  subject  of  loss  of  custom  and 
credit.* 

/.  Seduction  and  Crim.  Con. — A  bill  of  particulars  is  also 
allowed  in  the  discretion  of  the  court  in  actions  for  seduction  and 
criminal  conversation.* 

g.  Trespass  Quare  Clausum. — In  an  action  of  trespass  quare 
clausum  there  ought  to  be  some  special  ground  alleged,  or  some 
statement  of  the  peculiar  nature  of  the  property,  in  order  to  justify 
a  rule  requiring  the  plaintiff  to  deliver  a  bill  of  particulars  of 
premises  and  places.' 

11.  ftui  Tarn  Actions  and  Criminal  Prosecutions. — In  most  juris- 
dictions there  is  no  distinction  between  civil  actions,  qui  tarn  actions 
to  recover  penalties,  and  criminal  prosecutions,  in  the  uses  and 
requirements  of  bills  of  particulars;*  although  the  utility  of  bills 


1.  Lane  v.  Williams,  37  Hun  (N. 
Y.)  388. 

2.  Tilton  V.  Beecher,  59  N.  Y.  176, 
17  Am.  Rep.  337;  Shaffer  v.  Holm,  28 
Hun  (N.  Y.)  264,  3  Civ.  Pro.  Rep.  (N. 
Y.)  81;  Lagan  v.  Gibson,  9  Ir.  R.  C. 
L.  507. 

Gifts,  etc.,  and  "SeductiTe  Wiles." — 
Where  the  complaint  alleged  that  the 
defendant  had  alienated  from  the 
plaintiff  his  wife's  affections  by  means 
of  "gifts,  presents,  promises,  threats 
and  seductive  wiles,  influences  and 
arts,"  and  claimed  damages  therefor, 
the  defendant  was  entitled  to  a  bill  of 
particulars.  Woods  v.  Gledhill,  58 
Hun  (N.  Y.)  611,  35  N.  Y.  St.  Rep. 
597,  20  Civ.  Pro.  Rep.  (N.  Y.)  155. 

Particulars  of  Defense. — Where  in  an 
action  for  seducing  plaintiff's  daugh- 
ter defendant  in  his  answer  alleged 
that  she  was  a  lewd  woman,  and  that 
at  divers  times  and  places  she  had  had 
intercourse  with  men,  but  with  whom 
and  at  what  particular  places  the  de- 
fendant was  unable  to  say,  the  defend- 
ant's objection  that  he  could  not  fur- 
nish a  bill  of  particulars  as  to  the 
times  and  places  at  which  and  the 
persons  with  whom  the  intercourse 
alleged  in  the  answer  was  had,  more 
definitely  than  was  stated  in  the  an- 
swer, but  that  he  hoped  to  be  able  to 
do  so  before  the  trial,  could  not  pre- 
vail against  the  plaintiff's  right  to  a 
bill  of  particulars.  The  giving  of  a 
bill  of  particulars  in  such  a  case  could 
not  be  avoided  on  the  ground  that 
the  daughter  alleged  to  have  been 
seduced,  who  had  made  an  affidavit 
in  the  plaintiff's  behalf,  had  all  the 
knowledge    sought   by   the    plaintiff. 


and  that  she  could  disclose  the  same, 
the  affidavit  made  by  the  daughter 
having  denied  that  she  ever  had  illicit 
intercourse  with  any  man  save  the 
defendant.  Schwartz  v.  Green,  60 
Hun  (N.  Y.)  582,  14  N.  Y.  Supp.  833. 

3.  Horlock  v.  Lediard,  10  M.  &  W. 
677. 

4.  Com.  V.  Snelling,  15  Pick.  (Mass.) 
329;  People  V.  Bellowse,  i  How.  Pr., 
N.  S.  (N.  Y.  Oyer  &  T.  Ct.)  149;  Peo- 
ple V.  Jaehne,  4  N.  Y.  Crim.  Rep.  161. 

Contra. — In  Missouri  and  Texas  the 
practice  of  demanding  a  bill  of  par- 
ticulars in  criminal  cases  has  never 
prevailed.  State  v.  Quinn,  40  Mo. 
App.  627;  State  V.  Williams,  14  Tex. 
98. 

Special  Matter. — In  a  criminal  case 
a  bill  of  particulars  is  required  when- 
ever the  indictment  fails  to  give  no- 
tice of  the  special  matter  intended  to 
be  proved.  Williams  v.  Com.,  91  Pa. 
St.  493. 

Discretion — Exception. — The  requir- 
ing of  a  bill  of  particulars  on  the  trial 
of  an  indictment  is  within  the  discre- 
tion of  the  presiding  judge,  and  his 
refusal  to  require  is  not  a  subject  of 
exception.  Com.  v.  Wood,  4  Gray 
(Mass.)  11;  Com.  v.  Giles,  i  Gray 
(Mass.)  469;  People  v.  Tweed,  63  N. 
Y.  194. 

Embezzlement. — "The  order  should 
never  be  refused  where  the  court  can 
see  any  reason  to  believe  such  par- 
ticulars necessary  to  inform  the  de- 
fendant of  the  particular  transac- 
tions, or  instances  of  embezzlement, 
intended  to  be  proved  against  him, 
so  as  to  enable  him  to  meet  them." 
Christiancy,  J.,  in   People  v.  McY^n- 
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of  particulars  will  not  be  so  common  in  criminal  as  in  civil  cases, 
because  in  criminal  proceedings  the  facts  to  be  tried  must  gener- 
erally  be  stated  with  precision  on  the  record  and  put  in  issue. 


ney,  lo  Mich.  54.  See  also  Rex  v. 
Hodgson,  3  C.  &  P.  422;  Rex  v.  Booty- 
man,  5  C.  &  P.  300. 

Qui  Tam  Action. — In  an  action  for 
not  posting  schedules  of  ferriage  on 
the  ferry-boats  (required  by  statute) 
the  defendant  is  entitled  to  a  bill  of 
particulars  showing  the  name  of  each 
boat  on  which  the  omission  is  claimed 
to  have  occurred.  Wray  v.  New 
York  Cent.,  etc.,  R.  Co.  (Supreme 
Ct.),  4   N.   Y.   Supp.  355- 

Common  Barrator. — On  an  indictment 
for  being  a  common  barrator,  where 
a  general  form  of  pleading  is  allowed, 
a  bill  of  particulars  may  be  required. 
Hawk.  P.  C,  Bk.  i,  c.  83,  §  13;  God- 
dard  v.  Smith,  6  Mod.  261;  Com.  v. 
Davis,  II  Pick.  (Mass.)  432. 

Nuisance.  —  On  an  indictment  for 
nuisance  the  prosecutor  has  been  re- 
quired to  specify  particula][s  of  the 


separate  acts  of  nuisance  which  he 
intends  to  prove.  Rex  v.  Curwood,  3 
Ad.  &  El.  815;  Reg.  V.  Flower,  3  Jur. 
558. 

Common  Oambler. — A  defendant  in- 
dicted as  a  common  gambler  is  not 
entitled  to  a  bill  of  particulars  or  a 
specification  of  acts  intended  to  be 
proven  against  him.  Com.  v.  Moore, 
2  Dana  (Ky.)  402. 

Fraudnlent  Pretenses. — In  U.  S.  v. 
Ross,  I  Morr.  (Iowa)  164,  it  was  held 
that  particulars  of  the  pretenses,  in 
an  indictment  for  obtaining  goods  by 
false  pretenses,  would  not  be  allowed. 

Not  a  Part  of  the  Becord. — In  Com.  v. 
Farrell,  105  Mass.  189,  it  was  held  that 
specifications  of  the  offense  in  a  crimi- 
nal case  are  not  part  of  the  record; 
nor  is  the  commonwealth  limited  to 
them  at  a  subsequent  trial  of  the  case 
in  a  higher  court  on  appeal. 


555 


BILLS    OF    PEACE. 


By  W.  Calvin  Chesnut. 


I.  DEFnflTIOW,  556. 

II.  Division  into  Two  Classes,  557. 
III.  Grounds  of  Jurisdiction— Geneeally,  557. 
rv.  Requisites  of  Jurisdiction,  558. 

1.  In  Cases  of  the  First  Class,  558. 

a.  In  General,  558. 

b.  Nwnber  and  Relation  of  Parties,  558. 

c.  Instances  of  Jurisdiction,  559. 

d.  When  Jurisdiction  will  not  be  Assumed,  561. 

2.  In  Cases  of  the  Second  Class,  562. 

3.  In  Analogous  Cases,  565. 

I.  Definition. — A  bill  of  peace  is  a  bill  filed  in  equity,  praying 
for  an  injunction  to  stay  a  large  number  of  separate  suits  involv- 
ing the  same  right,  or  to  prevent  the  vexatious  recurrence  of  in- 
conclusive litigation  of  the  same  right,  and  to  adjudicate  finally 
the  whole  controversy  in  the  one  suit.  It  is  designed  to  secure 
repose  from  perpetual  litigation.* 


1.  Allegany,  etc.,  R.  Co.  v.  Wieden- 
feld,  5  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)43,  25  N.  Y.  Supp.  71. 

"  A  '  bill  of  peace  '  is  said  to  be  a  bill 
brought  by  a  person  to  establish  and 
perpetuate  a  right  which  he  claims, 
and  which  from  its  nature  may  be 
controverted  by  different  persons  at 
different  times,  and  by  different 
actions;  or  where  separate  attempts 
have  been  made  to  overthrow  the 
same  right,  and  justice  requires  that 
the  party  should  be  quieted  in  his 
right.  In  such  cases  a  court  of 
chancer}',  in  furtherance  of  the  policy 
of  the  law,  will  interpose  to  prevent 
harassing  litigation,  and  perpetually 
enjoin  those  claiming  adversely  from 
prosecuting  their  claims  against  the 
person  showing  himself  clothed  with 
the  legal  right."  Per  Murray,  C.J., 
in  Ritchie  v.  Borland,  6  Cal.  33. 

"To  put  at  rest  the  controversy 
and  determine  the  extent  of  the  rights 


of  the  claimants  of  distinct  interests 
in  a  common  subject,  the  bill  lies, 
which  is  thus  essentially  one  for 
peace."  Sharon  v.  Tucker,  144  U.  S. 
542. 

The  Mere  Institation  of  a  Bill  of  Peace 
does  not  ipso  facto  xt.stX2\x).  the  actions 
at  law  desired  to  be  enjoined.  This 
is  accomplished  only  by  establishing 
a  right  to  an  injunction,  either  pre- 
liminarily or  by  final  judgment. 
Metropolitan  El.  R.  Co.  v.  Manhattan 
El.  R.  Co.,  II  Daly  (N.  Y.)  373,  14 
Abb.  N.  Cas.  (N.  Y.)  213. 

Compared  with  Bills  Quia  Timet. — Bills 
of  peace  differ  from  bills  quia  timet  in 
that  the  latter  are  always  used  as  a 
preventive  process  before  a  suit  is 
actually  instituted;  while  the  former, 
though  sometimes  brought  before  any 
suit  has  been  instituted  to  try  a  right, 
are  generally  brought  after  the  right 
has  been  tried  at  law.  2  Story  Eq. 
Jur.,§852. 
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II.  Division  into  Two  Classes.— Such  bills  are  of  two  kinds,  and 
may  be  filed  either,  first,  by  a  single  plaintiff,  or  several  plaintiffs, 
claiming  a  right  against  a  numerous  class,  or  by  a  few  of  a  numer- 
ous class,  on  behalf  of  themselves  and  others,  to  establish  a  com- 
mon right  against  a  single  individual  or  several  individuals ;  or, 
secondly,  by  one  person  to  restrain  another  from  reiterating  at 
law  an  unsuccessful  claim.* 

III.  Geounds  of  Jurisdiction  —  Geneeally.— Properly  con- 
sidered, the  bill  is  only  an  instance  of  the  doctrine  that  equity  will 
interfere  to  prevent  a  multiplicity  of  suits,  of  which  it  was  the 
earliest  application.*  Incidentally  to  this,  jurisdiction  is  enter- 
tained to  restrain  oppressive  litigation,  suppress  useless  litigation, 
and  prevent  irreparable  mischief.' 

Instead  of  allowing  the  parties  to  be  vexed  and  harassed  by  a 
multitude  of  separate  suits,  deciding  only  the  issues  between  the 
parties  to  the  particular  suit,  equity  will  intervene  and  settle  the 
common  right  by  decree.* 

While  the  rules  governing  the  technical  bill  of  peace  do  not 
justify  a  misjoinder  of  subjects  or  parties  in  the  litigation,  yet 
the  number  of  parties  and  the  multiplicity  of  actual  or  threatened 
suits  may  justify*the  interference  of  equity,  although  the  subject 
itself  is  not  at  all  of  an  equitable  nature,  provided  there  is  suf- 
ficient unity  of  interest  on  one  side  or  the  other  to  bring  the  liti- 
gation within  the  ordinary  rules  of  equity  pleading.* 


I.  "  There  are  two  kinds  of  bills  of 
peace,  and  only  two  kinds.  The  first 
is  where  courts  of  equity,  on  the  sole 
ground  of  preventing  multiplicity  of 
suits,  will  try  a  title  or  have  it  tried 
upon  proper  issues,  because  there  is  a 
number  of  persons  interested  in  it, 
and  a  great  many  actions  at  law  would 
be  necessary  to  conclude  the  title. 
Suits  concerning  fisheries,  parochial 
titles,  etc.,  are  of  this  kind  and  fall 
within  this  class.  Another  class  of 
cases  is  where  the  title  has  been  fully 
and  satisfactorily  litigated  at  law." 
Per  Napton,  J.,  in  Patterson  v. 
McCamant,   28  Mo.  210. 

"These  bills  are  resorted  to  where 
several  persons  claim  a  right  as 
against  one  or  more,  or  one  or  more 
against  many;  and  in  such  cases  the 
rule  which  requires  all  persons  in- 
terested to  be  made  parties  is  relaxed; 
and  courts  of  equity  allow  only  a  suf- 
ficient number  of  persons  to  be  made 
parties,  to  honestly  and  fairly  defend 
the  rights  involved.  *  *  *  There  is 
another  class  of  cases  where  bills  of 
this  kind  are  brought,  viz..  where  a 
right  claimed  by  an  individual  is 
indefinitely  litigated  by  him  without 
success."      Per     Murray,     C.J..     in 


Ritchie  v.  Dorland,  6  Cal.  33.  See 
also  Huntington  v.  NicoU,  3  Johns. 
(N.  Y.)  595;  Woodward  v.  Seely,  11 
111.  157,  50  Am.  Dec.  449,  note;  Bisp- 
ham  Eq.,§4i5;  Adams  Eq.,  §  199;  2 
Story  Eq.  Jur.,  §§  854,  859;  Lapeer 
County  V.  Hart,  Harr.  Ch.  (Mich.) 
157- 

2.  Waddingham  v.  Robledo  (N. 
Mex.,  1892),  28  Pac.  Rep.  663;  Howz/. 
Bromsgrove,  i  Vern.  22;  Fitton  v. 
Macclesfield,  i  Vern.  293;  Disney  v. 
Robertson,  Bunb.  41;  Riddle  v.  Ram- 
sey, 52  Mo.  153;  Bay  City  Bridge  Co. 
V.  Van  Etten,  36  Mich.  210;  Stone  v. 
Roscommon  Lumber  Co.,  59  Mich.  24; 
Imperial  Fire  Ins.  Co.  v.  Gunning,  81 
111.  236;  Richmond  v.  Dubuque,  etc., 
R.  Co.,  33  Iowa  422.  See  Helmle  v. 
Queenan,  18  111.  App.  103. 

Where  the  liability  of  complainant 
to  a  multiplicity  of  actions  is  the  re- 
sult of  his  own  voluntary  act,  equity 
will  not  afford  relief.  Jones  v.  Ches- 
ter Oil  Co.,  17  111.  App.  III. 

5.  Bond  V.  Little,  10  Ga.  395;  Swift 
V.  Larrabee,  31  Conn.  238.  See  also 
Dodd  V.  Hartford,  25  Conn.  238. 

4.  Bispham  Eq.,  §  415;  Ritchie  v. 
Dorland,  6  Cal.  33. 

6.  New  York,  etc.,  R.  Co.  v.  Schuy- 
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IV.  Requisites  of  Jtjeisdiction— 1.  In  Cases  of  the  First  Class 
— a.  In  General. — It  is  said  that,  in  general,  jurisdiction  of  a  bill 
of  peace  will  not  be  entertained  until  the  plaintiff  has  established 
his  right  at  law ;  but,  in  reference  to  this  class,  the  rule  is  subject 
to  the  exception  that  equity  will  interfere  to  prevent  a  multi- 
plicity of  suits  before  granting  the  relief  sought ;  requiring,  how- 
ever, in  a  proper  case,  that  the  plaintiff  shall  litigate  his  right  in  a 
court  of  law.* 

It  is  no  objection  to  the  bill  that  some  of  the  suits  it  seeks  to 
enjoin  are  suits  in  equity;  but  the  plaintiff  should  be  entitled  to 
maintain  an  action  for  independent  affirmative  relief,  either  equita- 
ble or  legal.* 

b.  Number  and  Relation  of  Parties — Number. — In  bills  of 
this  class  the  right  claimed  must  affect  many  persons;'  and  where 
the  bill  is  filed  by  one  of  a  numerous  class,  it  must  be  filed  on  be- 
half of  himself  and  others,  and  not  merely  in  his  individual  right.* 

Multifariousness. — And  the  bill  will  not  lie  where  the  plaintiff  insists 


ler,  17  N.  Y.  592;  Bauer  v.  Piatt,  72 
Hun  (N.  Y.)  326,  25  N.  Y.  Supp.  426, 
citing  Board  of  Supervisors  v.  Sara- 
toga County,  77  N.  Y.  219.  See  also 
Louisville,  etc.,  R.  Co.  v.  Ohio  Valley 
Imp.,  etc.,  Co.,  57  Fed.  Rep.  42. 

1.  Gunn  V.  Harrison,  7  Ala.  585; 
Morgan  v.  Morgan,  3  Stew.  (Ala.)  383; 
Ritchie  v.  Borland,  6  Cal.  33;  Pawlet 
V.  Ingres,  i  Vern.  308;  York  v.  Pilking- 
ton,  I  Atk.  282,  9  Mod.  273.  Also  see 
Baird  v.  Bland,  3  Munf.  (Va.)  570; 
Ambler  v.  Warrick,  i  Leigh  (Va. )  195; 
Adair  v.  New  River  Co.,  11  Ves.  444; 
Corp.  of  Carlisle  v.  Wilson,  13  Ves. 
276;    Norfolk  V.  Myers,  4  Madd.  83. 

In  Tenham  v.  Herbert,  2  Atk.  483,  it 
was  said:  "It  is  certain,  where  a  man 
sets  up  a  general  exclusive  right  and 
where  the  persons  who  controvert  it 
with  him  are  very  numerous,  and  he 
cannot,  by  one  or  two  actions  at  law, 
quiet  that  right,  he  may  come  into  this 
court,  first,  which  is  called  a  bill  of 
peace ;  and  the  court  will  direct  an  issue 
to  determine  the  right,  as  in  disputes 
between  lords  of  manors  and  their  ten- 
ants, and  between  tenants  of  one 
manor  and  another;  for  in  these  cases 
there  would  be  no  end  of  bringing  ac- 
tions of  trespass,  since  each  action 
would  determine  only  the  particular 
right  in  question  between  the  plaintiff 
and  defendant." 

Personal  Property. — Where  the  sub- 
ject-matter of  the  bill  relates  to  per- 
sonal property  only,  the  right  at  law 
must  have  been  previously  estab- 
lished, unless  an  issue  is  necessary  to 


bring  in   different  interested    parties. 
Lowe  V.  Lowry,  4  Ohio  77. 

Number  of  Suits. — In  McHenry  v. 
Hazard,  45  Barb.  (N.  Y.)  657,  it  was 
said  that  two  suits  have  never  been 
considered  sufficient  to  sustain  the  bill 
in  cases  of  this  class.  See  Nevitt  v. 
Gillespie,  i  How.  (Miss.)  108,  26  Am. 
Dec.  696. 

2.  Allegany,  etc.,  R.  Co.  v.  Weiden- 
feld,  5  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
43,  25  N.  Y.  Supp.  71. 

3.  The  number  of  litigants  should  be 
more  than  two  or  three.  Gunn  v. 
Harrison,  7  Ala.  585;  Moses  v.  Mobile, 
52  Ala.  198;  Kinkaid  v.  Hiatt,  24  Neb. 
562;  Eldridge  v.  Hill,  2  Johns.  Ch. 
(N.  Y.)  281;  Woodward  v.  Seely,  11 
111.  157;  Poyer  v.  DesPlaines,  123  111. 
Ill;  Nevitt  v.  Gillespie,  i  How.  (Miss.) 
108,  26  Am.  Dec.  696. 

4.  A  bill  filed  by  one  of  two  tenants 
against  a  lord  seeking  a  declaration 
of  commonable  rights  could  not  be 
maintained  as  a  bill  of  peace.  "  You 
can  only  maintain  your  individual 
right  to  come  here  by  connecting 
some  other  persons,  and  saying  that 
this  bill  is  in  fact,  not  a  bill  merely  to 
establish  your  right,  and  to  have  the 
lords  restrained  on  your  behalf,  but 
that  it  is  a  right  in  which  a  number 
of  other  persons  are  interested,  and 
therefore,  according  to  the  ordinary 
mode  in  which  this  court  will  exercise 
its  jurisdiction  to  prevent  a  multi- 
plicity of  suits,  you  ask  the  court  to 
interfere  in  your  favor  and  in  favor 
of  those  other  persons  who  are  inter- 
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upon  different  and  diverse  rights  against  several  defendants,  ad- 
mitting the  claims  of  some  and  denying  those  of  others.* 

In  the  technical  bill  of  peace  it  is  essential  that  there  exist 
among  the  several  individuals  composing  the  numerous  class,  or 
between  each  of  them  and  their  single  adversary,  a  common  right 
or  a  common  title  from  which  all  their  separate  claims  and  all  the 
questions  at  issue  arise.  A  mere  community  of  interest  in  the 
questions  of  law  and  fact  to  be  decided,  or  in  the  form  and  kind 
of  remedy  sought,  will  not  be  sufificient  where  the  claims  of  each 
are  separate  and  distinct.*  There  have,  however,  been  some  cases 
in  which  bills  not  possessing  this  requisite  have  been  sustained  as 
bills  of  peace ; '  and  it  is  no  objection  to  a  bill  that  the  defend- 
ants have  a  right  to  make  a  separate  defense,  provided  only  there 
be  one  general  question  to  settle  pervading  the  whole.* 

c.  Instances  of  Jurisdiction. — The  earliest,  and  now  class- 
ical, instances  where  bills  of  peace  of  the  first  class  were  enter- 
tained were  suits  between  parsons  and  parishioners  to  establish  a 
modus  or  a  right  to  tithes ;  suits  between  a  landlord  and  his  ten- 
ants to  establish  a  right  of  common  or  right  to  a  fine ;  or  by  the 
owner  of  an  ancient  mill  claiming  service  to  his  mill  of  all  the  ten- 
ants of  a  particular  district.*     In  more  modern  times  illustrations 

ties.  But  there  are  cases  where  bills 
of  peace  have  been  brought,  though 
there  has  been  a  general  right  claimed 
by  the  plaintiff,  and  yet  no  privity  be- 
tween the  plaintiffs  and  defendants, 
nor  any  general  right  on  the  part  of 
the  defendants,  and  where  many  more 
might  be  concerned  than  those  brought 
before  the  court.  Such  are  bills  for 
duties,  as  in  the  case  of  London  v. 
Perkins  (4  Bro.  P.  C.  157),  in  the  House 
of  Lords,  where  the  city  of  London 
brought  only  a  few  persons  before 
the  court,  who  dealt  in  those  things 
whereof  the  duty  was  claimed,  to  es- 
tablish a  right  to  it;  and  yet  all  the 
king's  subjects  may  be  concerned  in 
this  right;  but  because  a  great  num- 
ber of  actions  may  be  brought  the 
court  suffers  such  bills,  though  the 
defendants  might  make  distinct  de- 
fenses, and  though  there  was  no 
privity  between  them  and  the  city." 

In  Morgan  v.  Morgan,  3  Stew.  (Ala.) 
383,  where  a  bill  for  specific  perform- 
ance was  brought  against  B,  and 
various  judgment  creditors  of  B  were 
made  parties,  the  bill  was  considered 
within  the  principle  of  a  bill  of  peace; 
and  it  was  held  no  objection  that  there 
was  no  privity  or  connection  between 
the  defendants. 

4.   Powell  V.  Powis,  i  Y.  &  J.  159. 

6.  Ritchie   v.    Borland,   6   Cal.    33; 


ested."  Phillips  v.  Hudson,  36  L.  J. 
Ch.  301,  16  L.  T.,  N.  S.  221,  15  W.  R. 
370. 

1.  Saratoga  v.  Seabury,  11  Abb.  N. 
Gas.  (N.  Y.  Supreme  Ct.)  461.  See 
Hayden  v.  Thomson,  67  Fed.  Rep.  276. 

2.  Pomeroy  E^  Jur.,  §  268. 
Several    Infringers. — Thus,  a  bill   of 

peace  will  not  lie  against  several  in- 
dependent trespassers  having  no  com- 
mon claim;  as,  for  instance,  against 
several  infringers  of  a  copyright  or 
patent.  Dilly  v.  Doig,  2  Ves.  Jr.  486; 
Bispham  Eq.,  §  417. 

Defendants  with  Distinct  Bights. — 
Where  the  rights  and  responsibilities 
of  the  several  defendants  neither  arise 
from  nor  depend  upon,  nor  are  in  any 
way  connected  with,  each  other,  a  bill 
of  peace  will  not  lie.  Randolph  v. 
Kinney,  3  Rand.  (Va.)  394. 

3.  See  I  Pomeroy  Eq.  Jur.,§  268. 
In  York   v.   Pilkington,  i  Atk.  282, 

9  Mod.  273,  a  bill  was  brought  by  the 
plaintiffs,  claiming  a  sole  right  of  fish- 
ing in  the  river  Ouse,  against  the  de- 
fendants, claiming  several  rights  either 
as  lords  of  manors  or  as  occupiers  of 
the  adjacent  lands.  The  chancellor 
said:  "  In  this  respect  it  does  differ 
from  cases  that  have  been  cited  of 
lords  and  tenants,  parsons  and  parish- 
ioners, where  there  is  one  general 
right  anci  a  privity  between  the  par- 
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of  the  technical  bills  of  peace  of  this  class  have  been  confined 
principally  to  suits  between  numerous  persons  claiming  similar 
rights  in  the  same  land,  or  to  suits  to  prevent  numerous  judgment 
creditors  of  an  insolvent  from  severally  enforcing  their  claims.* 


Conyers  v.  Abergavenny,  i  Atk.  285; 
Cowper  V.  Clark,  3  P.  Wms.  155. 

In  1681  a  bill  of  peace  was  held  a 
proper  remedy,  in  a  controversy  be- 
tween a  landlord  and  tenants  concern- 
ing a  right  of  common,  to  prevent  a 
multiplicity  of  suits.  How  v.  Broms- 
grove,  I  Vern.  26. 

In  1684  a  bill  of  peace  brought  by 
various  tenants  and  a  parson  against 
a  corporation  claiming  the  profits  of  a 
fair,  was  held  a  proper  remedy  to  quiet 
the  complainants  in  their  possession 
and  to  prevent  a  multiplicity  of  suits. 
Ewelme  Hospital  v.  Andover,  i  Vern. 
266. 

Necessary  Parties. — Where  a  bill  was 
brought  to  establish  a  general  modus 
through  a  whole  parish,  it  was  neces- 
sary to  make  all  the  landowners  either 
plaintiffs  or  defendants.  Rudge  v. 
Hopkins,  2  Eq.  Cas.  Abr.  170. 

1.  See  Caro  v.  Pensacola  City  Co., 
19  Fla.  766. 

Record  Title  Imperfect. — A  party  in 
full  possession  of  real  estate  the  rec- 
ord title  to  which  was  imperfect,  was 
allowed  to  maintain  a  bill  of  peace 
against  various  persons  who  had  sev- 
erally commenced  ejectment  suits 
against  one  of  the  lots,  as  he  had  an 
undoubted  right  to  maintain  a  bill  to 
quiet  his  title  to  the  others;  and  the 
questions  were  the  same  as  to  all. 
Woods  V.  Monroe,  17  Mich.  238. 

Claimants  Threatening  to  Take  Posses- 
sion and  Improve. — In  Waddingham  v. 
Robledo  (N.  Mex.,  1892),  28  Pac.  Rep. 
663,  it  was  held  that  the  rightful  own- 
ers of  a  tract  of  land  might  maintain 
a  bill  of  peace  against  a  large  number 
of  persons,  claiming  title  under  an  in- 
choate grant  from  Mexico,  who  sought 
to  take  possession  of,  irrigate,  and  im- 
prove the  same,  and  who  would  thus 
have  occasioned  the  plaintiffs  a  multi- 
plicity of  suits  and  compelled  them  to 
pay  for  such  improvements,  according 
to  a  statute  providing  compensation 
for  improvements  to  claimants  of  title 
derived  from  such  grant. 

Titles  under  Pre-emption  and  Home- 
stead Laws. — In  Osborne  v.  Wisconsin 
Cent.  R.  Co.,  43  Fed.  Rep.  824,  the 
plaintiffs  in  possession  claimed  title 
to  their  several  tracts  of  land  under 
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the  homestead  and  pre-emption  lawa 
of  the  United  States.  The  defendant 
company  claimed  the  lands  under  an 
act  of  congress,  and  had  brought,  un- 
successfully, actions  of  ejectment 
against  several  of  the  plaintiffs,  and 
threatened  to  bring  actions  against 
the  others.  Harlan,  J.,  said:  "While 
the  plaintiffs  have  separate  and  distinct 
interests  because  of  their  respective 
claims  of  ownership  of  separate  and 
distinct  tracts  of  land,  they  have  a  Cdm- 
munity  of  interest  in  the  subject-mat- 
ter of  the  controversy  relating  to  these 
lands,  and  a  common  source  of  title, 
namely,  the  action  of  the  land  depart- 
ment opening  these  lands  for  entry 
under  the  homestead  and  pre-emption 
laws  of  the  United  States.  They  have 
thus  a  community  of  interest  in  the 
questions  of  law  and  fact  upon  which 
the  issue  between  the  railroad  com- 
pany and  each  plaintiff  depends. 
The  company's  claim  is  good  or  bad 
against  all  the  plaintiffs,  as  it  may  be 
good  or  bad  against  any  one  of  them; 
and  yet  a  judgment  in  favor  of  one, 
in  an  action  of  ejeclment  brought  by 
the  company,  wouM  not  avail  the 
others  in  separate  actions  of  eject- 
ment against  them.  The  case  is  pe- 
culiarly one  in  which  the  jurisdiction 
of  a  court  of  equity  may  be  invoked 
in  order  to  avoid  a  multiplicity  of 
suits.  *  *  *  In  such  cases  the  plain- 
tiffs are  united  by  a  common  tie,  cre- 
ated by  identity  of  interest  in  the 
decision  of  the  same  questions  of  law 
and  of  fact,  and  have  a  common  adver- 
sary. The  fact  that  the  several  tracts 
of  land  here  in  dispute  were  entered 
at  different  dates,  and  by  different 
persons,  is  of  no  consequence,  as  the 
validity  of  each  entry,  as  against  the 
railroad  company,  depends  upon  pre- 
cisely the  same  questions  of  law  and 
fact." 

Where  Defendants  were  in  Part  Posses- 
sion of  land  claimed  by  complainants, 
and  to  which  complainants  had  estab- 
lished their  title  by  various  actions  at 
law  against  persons  in  the  same  situa- 
tion as  defendants,  and  the  latter  were 
committing  continuous  trespasses 
upon  the  land,  a  bill  in  equity  by  the 
complainants  to  quiet  their  title  al- 
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d.  When  Jurisdiction  will  not  be  Assumed. — In  general, 
a  bill  of  this  character  will  not  be   entertained  when  broufrht  to 


leging  these  facts,  and  also  stating 
that,  while  their  title  was  single  and 
exclusive  as  against  all  the  defend- 
ants, yet  it  could  not  be  quieted  with- 
out numerous  actions  at  law  involving 
the  same  question  against  the  defend- 
ants, because  the  latter's  claim  among 
themselves  was  separate  and  distinct, 
presented  averments  making  the  case 
one  of  equitable  cognizance.  Preteca 
V.  Maxwell  Land  Grant  Co.,  4  U.  S. 
App.  326,  50  Fed.  Rep.  674. 

Claimants  under  Court  Sale. — Equity, 
to  prevent  a  multiplicity  of  suits,  has 
jurisdiction  of  a  bill  against  numerous 
defendants,  each  claiming  a  part  of 
the  land  under  a  sale  made  under  the 
same  order  of  court  relating  to  the 
whole,  even  though  the  sales  were 
absolutely  void  and  the  plaintiffs 
have  an  adequate  remedy  at  law.  De 
Forest    v.    Thompson,    40   Fed.    Rep. 

375- 

Conflicting  Titles  from  a  Patentee  and 
His  Heirs. — A  bill  will  lie  at  the  in- 
stance of  numerous  owners  of  town 
lots,  all  claiming  under  a  grant  from 
an  equitable  owner,  in  whose  name, 
after  his  death,  there  was  issued  a 
patent  to  enjoin  a  suit  at  law  by 
others  claiming  under  a  grant  from 
the  heirs  of  the  patentee.  Crews  v. 
Burcham,  i  Black  (U.  S.)  352.  See 
Central  Pac.  R.  Co.  v.  Dyer,  i  Sawy. 
(U.  S.)65o. 

Littoral  Proprietors.  —  In  Smith  v. 
Smith,  148  Mass.  i,  a  bill  was  enter- 
tained, to  prevent  a  multiplicity  of 
suits,  by  several  littoral  owners  and 
lessees  of  fishing  rights  upon  two 
great  ponds,  against  commissioners, 
appointed  several  years  previously  to 
regulate  the  flowage  and  drainage  of 
said  ponds,  who  were  proceeding  to 
drain  one  pond  at  the  expense  of  the 
other,  although  their  powers  had  ex- 
pired. 

Execution  Creditor  and  Subsequent 
Grantees  of  Debtor. — Where  an  execu- 
tion creditor  has  been  put  into  posses- 
sion of  lands  by  a  tenant  attorning  to 
him,  he  may,  to  avoid  a  multiplicity 
of  suits  and  remove  a  cloud  from 
his  title,  maintain  a  bill  against  the 
debtor  and  his  irresponsible  gran- 
tees by  conveyance,  since  the  execu- 
tion sale  and  with  notice,  who  have 
committed    repeated   trespasses,  and 
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who  are   threatening  violence  to  any 
one  holding  under  the  creditor.     Cor-, 
inth  V.  Locke,  62  Vt.  411. 

Receiver  and  Creditors. — Various  cred- 
itors of  an  insolvent  national  bank, 
after  it  had  closed  its  doors,  but  be- 
fore the  appointment  of  a  receiver, 
obtai.ied  judgments  against  it  and  at- 
tempted unsuccessfully,  by  garnish- 
ing the  pledgee,  to  secure  liens  on 
notes  belonging  to  the  bank  which 
had  been  placed  in  the  hands  of  a 
pledgee  as  security  for  a  debt,  on  which 
there  remained  at  the  time  of  obtain- 
ing the  judgments  only  a  balance. 
On  the  appointment  of  a  receiver  the 
pledgee  refused  to  surrender  the  notes 
to  him,  but  intrusted  them  to  another 
bank  for  collection,  whereupon  the 
receiver  sued  to  recover  them.  Heldy 
that  his  suit  was  properly  brought  in 
equity  against  all  the  above  parties. 
"Although  several  judgment  creditors 
assert  separate  claims,  based  upon 
distinct  judgments  and  proceedings, 
and  they  are  acting  independently  of 
each  other,  still  the  controversy  in 
the  present  suit  is  single.  It  relates^ 
to  property  which  the  plaintiff  seeks 
to  recover  possession  of.  Each  of  said 
defendants  claims  to  have  a  lien  upon 
all  and  every  part  of  said  property. 
The  object  of  the  suit  is  to  determine 
whether  the  plaintiff  is  entitled  to 
have  possession  as  he  claims,  and  to 
determine  what,  if  any,  interest  the 
defendants,  or  either  of  them,  have  in 
said  property."  Chase  v.  Cannon,  47 
Fed.  Rep.  674. 

A  receiver  of  an  insolvent  domestic 
corporation  who  represents  all  the 
creditors,  and  who  has  brought  a  suit 
to  set  aside  mortgages  of  the  assets  of 
the  corporation,  may  maintain  a  bill 
to  enjoin  judgment  creditors  of  the 
corporation  from  prosecuting  like 
suits  already  begun  by  them.  Brower 
V.  Baucus  (Supreme  Ct.),  14  N.  Y. 
Supp.  462. 

Mortgagee  and  Creditors. — A  bill  of 
peace  cannot  be  maintained  against  a 
mortgagee  by  a  judgment  creditor  and 
general  creditors  to  enjoin  the  fore- 
closure of  the  mortgage,  and  for  the- 
appointment  of  a  receiver,  although 
the  sale  in  the  manner  authorized  by 
the  mortgage  would  be  prejudicial  to- 
the   other  creditors.     Buffalo   Chem- 
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establish  the  right  of  a  party  claiming  in  contradiction  to  a  pub- 
lic right,  as  this  would  be  against  public  policy  ;  *  nor  where  the 
complainant  has  a  plain,  adequate,  and  complete  remedy  at  law  ;  * 
nor,  it  seems,  where  a  question  of  law  merely  is  at  issue  ;  ^  nor 
where  the  only  object  of  the  bill  is  to  obtain  a  consolidation  of 
numerous  actions,  which  might  be  allowed  at  law  if  thought 
proper.'* 

2.  In  Cases  of  the  Second  Class. — The  occasion  for  bills  of  peace 
of  this  class  was  furnished  by  the  inccnclusiveness  of  the  verdict 
in  the  early  action  of  ejectment.  Owing  to  the  well-known  oper- 
ation and  efTect  of  the  fictions  in  that  action,  one  judgment  was 
no  bar  to  a  second  suit,  so  that  the  same  claim  could  be  almost 
indefinitely  reiterated  in  successive  actions  by  merely  changing 
the  date  of  the  alleged  demise.     To  prevent  this  harassing  rep- 


ical  Works  v.  Bank  of  Commerce,  79 
Hun  (N.  Y.)  93,  29  N.  Y.  Supp.  663. 

Controversy  between  Carrier  and  Own- 
ers Eespecting  Insurance. — Where  de- 
fendant, a  common  carrier,  has  in- 
sured goods  of  numerous  owners  for 
the  benefit  of  them  as  well  as  of  itself, 
and  after  the  destruction  of  the  goods 
has  collected  the  insurance,  equAy 
will  entertain  jurisdiction  of  a  bill 
filed  by  some  of  the  owners  on  behalf 
of  all  who  may  join  with  them,  to 
recover  their  proportionate  share. 
Pennefeather  v.  Baltimore  Steam 
Packet  Co.,  58  Fed.  Rep.  481. 

Sheriff  and  Beneficiaries  of  Certain 
Tines. — Where  a  statute  provided  that 
all  fines  imposed  upon  persons  con- 
victed of  a  certain  misdemeanor  should 
Tae  divided  equally  among  (fertain  dis- 
pensaries of  a  city,  a  bill  by  one  dis- 
pensary against  a  former  sheriff,  for 
discovery  and  payment  into  court  of 
fines  from  such  source  for  distribu- 
tion among  the  dispensaries  entitled 
thereto,  was  sustained.  Snowden  v. 
Baltimore  General  Dispensary,  60 
Md.  85. 

1.  2  Story  Eq.  Jur.,  §  858,  citing  \ 
Madd.  Ch.  Pr.  139;  Hilton  v.  Scar- 
borough, 2  Eq.  Abr.  171,  pi.  2;Mitford 
Eq.  Pi.  by  Jeremy,  148.  See  also  Let- 
ton  V.  Goodden,  L.  R.,  i  Eq.  123;  Mc- 
Roberts  v.  Washburne,  10  Minn.  23; 
Chicago  V.  Wright,  69  111.  318. 

2.  Ritchie  v.  Borland,  6  Cal.  33. 
But  where  the  remedy  in   equity   is 

more  complete,  embracing  what  might 
otherwise  necessitate  numerous  suits, 
with  a  possible  necessity  of  resorting 
to  equity  afterwards,  the  right  to  elect 
it  seems  unquestionable.  Olson  v. 
Morrison,  29  Mich.  395. 


3.  "Bills  of  peace,  says  another  au- 
thority, have  been  sustained  by  the 
courts  to  settle  the  rights  of  parties  in 
a  single  suit,  in  cases  where  the  ques- 
tions to  be  determined  were  questions 
of  fact,  or  mixed  questions  of  law  and 
fact.  But  no  such  bill  can  be  sustained 
to  restrain  a  defendant  from  suing 
at  law,  where  the  rights  of  the  parties 
depend  upon  a  question  of  law  merely, 
and  where  the  defendant  in  a  suit  at 
law  must  eventually  succeed  in  his 
defense,  without  the  aid  of  a  court  of 
chancery,  if  the  law  is  in  his  favor. 
West  V.  New  York,  10  Paige  (N.  Y.) 
539."  Per  Wales,  J.,  in  Murphy  v. 
Wilmington,  6  Houst.  (Del.)  140. 

4.  Multiplicity  does  not  mean  mul- 
titude. Murphy  v.  Wilmington,  6 
Houst.  (Del.)  139;  Sheldon  v.  Centre 
School  Dist.  25  Conn.  224.  Thus, 
where  a  bill  was  filed  to  enjoin  the 
prosecution  of  ninety-two  ejectment 
suits,  on  the  ground  that  the  parties, 
pleadings,  title,  and  testimony  were 
the  same  in  each,  the  relief  was  re- 
fused, as  it  was  virtually  a  prayer  for 
consolidation.  Peters  v.  Prevost,  i 
Paine  (U.  S.)  64. 

Numerous  Cases  in  Justice's  Court. — 
But  where  the  defendants  had  com* 
menced  seventy-seven  different  suits 
in  a  justice's  court  against  the  plain- 
tiffs for  the  recovery  of  penalties  im- 
posed by  a  city  ordinance  for  running 
cars  without  a  license,  a  bill  in  equity 
to  enjoin  the  further  prosecution  of  the 
suits  until  the  liability  of  the  plaintiffs 
on  one  suit  had  been  determined,  was 
sustained,  as  the  cases  in  the  justice's 
court  should  not  be  consolidated. 
Third  Ave.  R.  Co.  v.  New  York,  54  N. 
Y.  159- 
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etition  of  an  unsuccessful  claim  and  to  settle  finally  the  disputed 
title  in  one  suit,  the  jurisdiction  in  equity  was  established  at  an 
early  period,  limited,  however,  to  cases  where  the  complainant's 
right  had  been  satisfactorily  established  at  law.*  In  the  earliest 
instance  of  a  bill  of  this  kind  equitable  jurisdiction  was  assumed 
only  after  five  trials  at  law,  all  resulting  in  favor  of  the  complain- 
ant ;  *  and  it  was  long  thought  that  several  trials  must  necessarily 
precede  the  invocation  of  equitable  aid  ;  ^  but  it  is  now  definitely 
established  that  there  is  no  technical  rule  by  which  the  jurisdiction 
of  the  court  is  dependent  upon  the  number  of  trials,  it  being  only 
required  that  the  title  shall  have  been  satisfactorily  established  at 
law.* 


1.  Holland  v.  Challen,  no  U.  S.  19. 
See  also  Caro  v.  Pensacola  City  Co., 
19  Fla.  766. 

2.  Bath  V.  Sherwin,  Pre.  Ch.  261, 
10  Mod.  I,  4  Bro.  P.  C.  373,  decided 
by  the  House  of  Lords  in  1709. 

3.  Number  of  Suits  at  Law. — In  Har- 
man  v.  Dyer,  3  MacArth.  (D.  C.)  292, 
two  ejectment  suits  successfully  de- 
fended were  held  sufficient,  as  were,  in 
Dedman  v.  Chiles,  3  T.  B.  Mon..  (Ky.) 
426,  two  nonsuits  and  two  verdicts, 
one  of  which  was  affirmed  on  appeal. 

In  Craft  v.  Lathrop,  2  Wall.  Jr.  (U. 
S.)  103,  three  verdicts  were  held  a  suf- 
ficient foundation  for  the  bill.  In 
Barefoot  v.  Fry,  Bunb.  158,  the  plain- 
tiff in  ejectment  was  enjoined,  after 
three  nonsuits  and  three  verdicts 
against  him,  and  after  two  bills  insti- 
tuted by  him  had  been  dismissed. 

Two  Verdicts  for  Plaintiff  and  Two 
for  Defendant. — In  Leighton  v.  Leigh- 
ton,  I  P.  Wms.  672,  there  had  been 
two  verdicts  for  the  plaintiff  and  two 
for  the  defendant,  when  equity  inter- 
fered to  perpetually  enjoin  further 
litigation.  On  appeal  to  the  House  of 
Lords  the  case  was  affirmed,  and  it 
was  said  that  the  sole  ground  for 
granting  the  injunction  was  that  in  a 
case  so  long  litigated  the  defendant 
should  not  be  concluded  by  one  trial 
at  law.  See  also  note  to  this  case  in 
I  P.  Wms.  672. 

One  Trial  Only.  —  In  Harmer  v. 
Gwynne,  5  McLean  (U.  S.)  313,  one 
trial  in  connection  with  the  facts  that 
the  trial  was  full  and  satisfactory, 
that  from  lapse  of  time  acquiescence 
might  be  presumed,  and,  in  addition, 
that  a  case  in  the  Circuit  Court  had 
been  reviewed  and  aflSrmed  by  the 
Supreme  Court,  furnished  strong 
grounds  for  a  bill  of  peace.  Accord- 
ing to  Pomeroy's  Eq.   Jur.,  ^  267,  one 


trial  is  generally  regarded  as  sufficient. 
Contra,  Dishong  v.  Finkbiner,  46  Fed. 
Rep.  12. 

4.  Nicoll  V.  Huntington,  i  Johns.  Ch. 
(N.  Y.)  166;  Huntington  v.  Nicoll,  3 
Johns.  (N.  Y.)  601;  Marsh  v.  Reed,  10 
Ohio  347;  Knowles  v.  Inches,  12  Cal. 
212. 

When  the  title  is  decided  to  have 
been  satisfactorily  established,  the 
number  of  trials  becomes  unimportant. 
D^glass  V.  McCoy,  5  Ohio  222;  Lyerly 
V.  Wheeler,  Busb.  Eq.  (N.  Car.)  267. 

Boubtful  Case. — But  equity  ought  not 
to  interfere  in  a  doubtful  case.  Bond 
V.  Little,  10  Ga.  395. 

Discretion  of  the  Court. — How  many 
trials  are  necessary  must  depend  upon 
the  sound  discretion  of  the  court. 
Huntington  v.  Nicoll,  3  Johns.  (N.  Y.) 
566. 

Controverted  Facts  or  a  Question  of 
Law. — In  Paterson,  etc.,  R.  Co.  v. 
Jersey  City,  9  N.  J.  Eq.  434,  it  was 
said  that  the  number  of  trials  at  law 
which  would  satisfactorily  establish 
the  right  might  depend  on  whether 
the  disputed  right  depended  on  con- 
troverted facts  or  a  question  of  law. 
"  In  some  cases,"  said  the  court,  "one 
trial  would  not  be  considered  as  con- 
clusive or  satisfactory,  as  when  facts 
are  in  dispute  depending  on  the  tes- 
timony of  witnesses,  and  the  trial  nec- 
essarily by  jury.  But  in  these  cases 
the  facts  were  admitted;  a  question  of 
law  only  to  be  considered,  and  that 
deliberately  done  in  the  Supreme 
Court  and  Court  of  Errors,  with  the 
same  result  in  each  court." 

Suits  Instituted,  but  Abandoned. — The 
institution  of  a  large  number  of  eject- 
ment suits  which  are  abandoned  be- 
fore trial  cannot  furnish  ground  for 
the  maintenance  of  the  bill.  Marma- 
duke  V.  Hannibal,  etc.,  R.  Co.,  30  Mo. 
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In  addition  to  this  the  complainant  must  be  in  possession  of 
the  property  or  a  part  thereof,  and  hold  the  legal  title  thereto.* 

Where,  by  statute,  judgment  in  the  action  of  ejectment  has 
been  made  conclusive,  and  numerous  persons  claiming  adverse  in- 
terests in  the  land  may  be  joined  in  one  ejectment  suit,  this 
branch  of  equity  jurisdiction  has  become  obsolete,*  with  the  ex- 
ception of  the  few  cases,  other  than  those  of  ejectment,  to  which 
the  principle  has  been  applied.^ 


545;  Patterson  v.  McCamant,  28  Mo. 
210,  citing  Welby  v.  Rutland,  2  Bro. 
P.  C.  42;  Devonsher  v.  Newenham,  2 
S.  &  L.  204. 

But  in  Thompson's  Appeal,  107  Pa. 
St.  559,  where,  under  judgment 
against  a  husband,  the  wife's  property 
had  been  levied  upon  and  sold  by  the 
sheriff,  the  purchaser,  having  twice 
taken  nonsuits  after  full  trials,  and 
his  conduct  evincing  fraud,  was  en- 
joined from  prosecuting  a  third  eject- 
ment suit  against  the  property. 

Other  Grounds  than  Number  of  Trials. 
— But  it  is  not  the  number  of  suits 
alone  that  supports  the  bill.  The 
court  must  be  satisfied  that  the  com- 
plainant has  some  solid  foundation  on 
which  to  seek  redress.  It  is  not  the 
number  of  verdicts,  but  the  prevention 
of  oppression  and  multiplicity  of  suits, 
that  founds  the  jurisdiction  of  equity. 
Dedman  v.  Chiles,  3  T.  B.  Mon.(Ky.) 
426. 

No  Opportunity  for  Trial  at  Law. — If 
the  complainant  has  not  been  actually 
interrupted  or  dispossessed,  so  that  he 
has  had  no  opportunity  to  try  his 
right  at  law,  he  may  nevertheless 
bring  a  bill  to  establish  it.  Langdon 
V.  Templeton,  61  Vt.  119,  citing  Mit- 
ford  Eq.  PI.  (4th  Am.  ed.)  146.  In 
that  case,  the  plaintiff,  a  landlord,  was 
allowed  to  maintain  a  bill  to  enjoin 
further  actions  of  trespass  quare 
clausum  against  his  tenant  in  posses- 
sion. 

1.  Orton  V.  Smith,  18  How.  (U.  S.) 
263;  Herrington  v.  Williams,  31  Tex. 
448;  Thomas  v.  White,  2  Ohio  St.  540. 
But  in  Langdon  v.  Templeton,  61  Vt. 
119,  the  purchaser  of  land  under  a 
tax  sale  who  had  not  received  the 
deed,  though  he  was  entitled  to  it, 
was  allowed  to  maintain  a  bill  of  this 
kind,  having,  it  was  held,  sufficient 
equitable  interest. 

Essential  Requisites. — "  To  entitle  the 
plaintiff  to  relief  in  such  cases,  the 
concurrence  of  three  particulars  was 
essential.     He  must  have  been  in  pos- 


session of  the  property,  he  must  have 
been  disturbed  in  its  possession  by  re- 
peated actions  at  law,  and  he  must 
have  established  his  right  by  succes- 
sive judgments  in  his  favor.  Upon 
these  facts  appearing,  the  court  would 
interpose  and  grant  a  perpetual  in- 
junction to  quiet  the  possession  of  the 
plaintiff  against  any  further  litigation 
from  the  same  source."  Holland  v. 
Challen,  no  U.  S.  19.  See  also  Shep- 
ley  V.  Rangely,  Davies  (U.  S.)  242; 
Sharon  v.  Tucker,  144  U.  S.  542,  citing- 
Frost  V.  Spitley,  121  U.  S.  556. 

Statutory  Extension  of  Jurisdiction. — 
In  many  states  the  jurisdiction  of 
equity  has  by  statute  been  enlarged 
and  extended  to  cases  of  this  nature, 
where  formerly  bills  of  peace  would 
not  lie.  Stark  v.  Starr,  6  Wall.  (U.  S.) 
402;  Curtis  V.  Sutter,  15  Cal.  259;  3. 
Pomeroy  Eq.  Jur.,  §  1396. 

2.  Northern  Pac.  R.  Co.  v.  Amacker. 
46  Fed.  Rep.  233;  San  Francisco  v. 
Beideman,  17  Cal.  461. 

Federal  Courts. — But  the  provision  of 
a  state  statute  that  a  certain  number 
of  verdicts  shall  be  conclusive,  will 
not  interfere  with  the  right  of  the  fed- 
eral court  within  the  state  to  enter- 
tain a  bill  of  peace  in  any  such  pro- 
ceeding within  its  jurisdiction  without 
regard  to  the  number  of  trials.  Craft 
V.  Lathrop,  2  Wall.  Jr.  (U.  S.)  103;  but 
the  federal  courts  will  refuse  to  enter- 
tain a  bill  of  peace  when  the  title  is  in 
litigation  in  a  state  court  of  concurrent 
jurisdiction.  Orton  v.  Smith,  18  How. 
(U.  S.)263. 

3.  Bepeated  Attempts  to  Tax. — A  bill 
of  this  class  is  proper  where  repeated 
attempts  are  made  by  a  municipality 
to  tax  a  corporation  whose  nonliabil- 
ity has  been  established  at  law.  Pater- 
son,  etc.,  R.  Co.  V.  Jersey  City,  9  N» 
J.  Eq.  434.  See  also  Morse  v.  Morse, 
44  Vt.  84. 

Beplevin  and  Troyer.  —  Where  the- 
only  question,  in  actions  of  replevin 
and  trover  brought  against  a  defend- 
ant, is  whether  the   matter  has  been 
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3.  In  Analogous  Cases. — By  far  the  greatest  importance  of  the 
subject  of  bills  of  peace  as  a  part  of  equitable  jurisdiction  lies  in 
the  judicial  extension  of  their  application  to  cases  not  strictly 
within  their  scope  and  requisites,  but  analogous  thereto.  In- 
stances thereof  are  found  in  the  combined  suits  of  numerous 
parties  against  railroad,  municipal,  and  other  corporations  for 
damages  caused  by  the  same  act  or  series  of  acts,  or  in  bills  filed 
by  a  corporation  to  restrain  the  institution  or  further  prosecution 
of  numerous  similar  suits  against  it  ;  and  other  illustrations  are 
subjoined  in  the  notes.* 


previously  adjusted  between  the  par- 
ties, and  its  determination  in  either 
suit  is  conclusive  in  the  other,  the 
defendant  cannot  maintain  a  bill  in 
equity  on  the  ground  of  preventing 
repeated  trials  of  the  question.  John- 
son V.  Stone,  71  Miss.  593. 

1.  Damages  by  Bursting  of  Waterworks. 
— In  Sheffield  Waterworks  v.  Yeo- 
mans,  L.  R.,  2  Ch.  8,  a  bill  analogous 
to  a  bill  of  peace  was  sustained.  The 
Sheffield  Waterworks  had  burst,  caus- 
ing damage  to  a  large  number  of  per- 
sons, and  an  act  of  parliament  had 
been  passed  appointing  commission- 
ers to  assess  damages  and  issue  certifi- 
cates, which,  under  certain  circum- 
stances, were  to  have  the  force  of 
judgments.  A  dispute  arising  among 
the  commissioners  as  to  whether  their 
powers  had  not  expired,  fifteen  hun- 
dred certificates  were  delivered  to 
the  town  clerk,  Yeomans.  The  plain- 
tiff company,  denying  the  validity  of 
the  certificates,  filed  the  bill  against 
Yeomans  and  five  of  the  benefi- 
ciaries, alleging  that  the  question 
of  the  validity  of  the  certificates 
was  the  same  as  to  all.  Lord  Chelms- 
ford said:  "Perhaps,  strictly  speak- 
ing, this  is  not  a  bill  of  peace,  as 
the  rights  of  the  claimants  under 
the  alleged  certificates  are  not  iden- 
tical ;  but  it  appears  to  mc  to  be  within 
the  principle  of  bills  of  this  descrip- 
tion. The  rights  of  the  numerous 
claimants  for  costs  all  depend  upon  the 
same  question — the  validity  of  the 
certificates  sealed  under  the  circum- 
stances stated  in  the  bill.  *  *  *  It 
seems  to  me  to  be  a  very  fit  case,  by 
analogy  at  least,  to  a  bill  of  peace,  for 
a  court  of  equity  to  interpose  and 
prevent  the  unnecessary  expense  and 
litigation  which  would  be  thus  occa- 
sioned, and  to  decide  once  for  all  the 
validity  or  invalidity  of    the   certifi- 


cates upon  which  the  claims  of  all  the 
parties  depend." 

But  One  of  Several  Inhabitants  of  a 
district  who  claimed  a  right  under  an 
act  of  parliament  to  be  supplied  with 
water  by  a  public  company  could  not 
file  a  bill  on  behalf  of  himself  and 
others.  Neale  v.  West  Middlesex 
Waterworks  Co.,  i  J.  &  W.  358. 

Damages  by  Construction  of  Bailway 
and  Canal. — Where  numerous  persons 
living  along  the  line  of  a  railway  had 
brought  suit  for  damages  resulting 
from  the  making  of  embankments 
and  cuts  by  the  railway  in  the  street 
which  ran  in  front  of  their  property, 
and  for  damages  as  a  nuisance,  a  bill 
filed  by  the  railway,  which  was  being 
operated  with  the  consent  of  the  town 
counsel,  against  the  various  plaintiffs 
was  not  without  equity.  Guess  v. 
Stone  Mountain  Granite,  etc.,  Co.,  67 
Ga.  215.  But  in  Marselis  v.  Morris 
Canal,  etc.,  Co.,  i  N.  J.  Eq.  31,  it 
was  held  that  a  bill  by  several,  on  be- 
half of  themselves  and  others,  against 
a  canal  company  for  injuries  to  their 
lands  occasioned  by  the  construction 
of  the  canal,  would  not  lie.  See  also 
Lehigh  Valley  R.  Co.  v.  McFarlan,  31 
N.  J.  Eq.  730. 

Excessive  Charges  by  Bailroad  Com- 
pany.— Where  several  persons  had 
brought  suits  against  a  railroad  com- 
pany, and  many  others  threatened  to 
do  so,  for  damages  because  of  charges 
in  excess  of  the  rates  fixed  by  the 
railroad  commission,  a  bill  filed  by 
the  company  to  restrain  such  suits 
until  their  liability  was  established — ; 
failing  to  allege  any  sufficient  defense, 
either  at  law  or  inequity,  on  the  part 
of  the  company  against  the  suits  in- 
stituted or  threatened — was  not  sus- 
tained. Storrs  V.  Pensacola,  etc.,  R. 
Co.,  29  Fla.  617. 

Personal  Liability  of  Numerous  Direc- 


565 


Bequisites  of  Jurisdiction.     BILLS    OF   PEACE.  In  Analogous  Cases. 

And  further  akin  to  bills  of  peace,  but  likewise  not  strictly  within 


tors. — Where  a  charter  provision  of  a 
corporation  rendered  each  director  li- 
able to  the  extent  of  five  thousand  dol- 
lars for  debts  incurred  during  his  ad- 
ministration, equity  took  jurisdiction 
of  a  suit  by  a  creditor  against  the  di- 
rectors, the  complaint  alleging  that 
other  creditors  were  about  to  bring  like 
suits  against  the  directors,  who  were 
twenty  in  number.  Bauer  v.  Piatt, 
72  Hun  (N.  Y.)  326,  25  N.  Y,  Supp. 
426. 

Suits  between  One  Railway  and  Stock- 
holders of  Another. — The  plaintiff  and 
two  other  railways  had  been  running 
under  an  agreement  by  which  the 
plaintiff  railway  guaranteed  a  certain 
dividend  on  the  stock  of  the  two 
others.  Afterwards  the  plaintiff  went 
into  the  hands  of  receivers.  The  di- 
rectors of  all  three  companies  then 
entered  into  an  agreement  reducing 
the  amount  of  dividends  guaranteed 
the  defendant  companies,  and  releas- 
ing the  plaintiff  from  paying  some 
back  dividends  to  one  of  the  defend- 
ant companies.  This  agreement  was 
not  ratified  by  the  stockholders  of  the 
latter.  Subsequently  the  property  of 
the  plaintiff  was  restored  to  it,  and  a 
further  agreement  was  entered  into  by 
the  directors  of  all  three  companies, 
allowing  exchanges  of  stock  and  cer- 
tain preferences  of  the  stock  of  one 
company  over  that  of  another.  The 
stockholders  of  the  company  former- 
ly objecting  likewise  disapproved  of 
this  agreement,  and  brought  actions 
against  the  plaintiff  to  have  the  agree- 
ments set  aside  on  the  ground  of 
fraud  upon  them  and  collusion  on 
the  part  of  the  board  of  directors. 
The  plaintiff  thereupon  filed  what  it 
termed  a  bill  of  peace,  to  restrain  the 
defendant  stockholders  from  begin- 
ning further  litigation,  and  to  compel 
them  to  submit  all  their  grievances 
for  adjudication  in  one  suit;  but  the 
court  decided  the  bill  was  not  main- 
tainable. Manhattan  R.  Co.  v.  New 
York  El.  R.  Co.,  29  Hun  (N.  Y.) 
309. 

Suits  on  Numerous  Notes  or  Bonds  hav- 
ing a  Common  Source  of  Issue. — Where 
notes  of  a  county  issued  by  the  treas- 
urer, all  referring  to  the  same  resolu- 
tion for  authority,  and  some  being 
valid  and  others  invalid,  were  held  sev- 
erally by  fifty-three  persons,  many  of 


whom  had  already  instituted  suit  on 
the  notes,  a  bill  by  the  county  against 
all  was  held  proper,  although  an 
anomalous  case.  Saratoga  County  v. 
Deyoe,  57  How.  Pr.  (N.  Y.  Ct.  App.) 
134. 

A  railroad  company  whose  indorse- 
ment had  illegally  and  fraudulently 
been  placed  upon  several  hundred 
bonds  of  another  company,  was  al- 
lowed to  maintain  a  bill  in  equity 
against  the  holdersto  procure  a  cancel- 
lation of  theguaranty,on  the  ground  of 
preventing  a  multiplicity  of  suits,  al- 
though there  might  have  been  a  good 
defense  at  law  on  the  bonds.  Louis- 
ville, etc.,  R.  Co.  V.  Ohio  Valley  Imp., 
etc.,  Co.,  57  Fed.  Rep.  42.  See  New 
York,  etc.,  R.  Co.  v.  Schuyler,  17  N. 
Y.  592. 

But  a  bill  by  the  taxpayers  of  a 
town  cannot  be  entertained  against 
the  owner  of  coupon  bonds  of  the 
town,  upon  the  ground  that  suits 
may  be  brought  at  different  times 
upon  interest  coupons  that  will  fall 
due,  especially  where  judgment  has 
already  been  rendered  upon  the  cou- 
pons due.  Mount  Zion  v.  Gillman, 
9  Biss.  (U.  S.)  479,  14  Fed.  Rep. 
123. 

Numerous  Creditors  of  Insolvent  Cloth- 
ing Firm. — The  plaintiff,  a  creditor  of 
an  insolvent  clothing  firm,  had  at- 
tached their  stock.  Other  creditors 
who  had  furnished  various  portions  of 
the  material,  which  had  been  made  up 
into  clothing,  but  whose  claims  had 
not  matured,  assumed  to  rescind  their 
sales  of  material  as  procured  by  fraud, 
and  instituted  more  than  fifty  actions 
of  replevin,  claiming  their  property, 
whether  lining,  buttons,  or  cloth,  in 
whatever  condition  they  found  it,  so 
that  some  garments  were  replevied 
by  persons  who  had  furnished  buttons 
only,  and  others  by  those  who  had 
furnished  only  other  separate  articles. 
Held,  that  the  plaintiff,  who  had  a  lien 
on  the  property,  might  maintain  a  bill 
to  have  a  receiver  appointed,  restrain 
further  proceedings  in  replevin,  and 
compel  the  litigation  of  the  adverse 
claims  in  the  one  suit,  although  it 
was  contended  that  the  plaintiff  must 
show  that  there  was  a  common  right 
at  stake  among  the  defendants  or  a 
common  property  involved  in  dispute. 
National  Park   Bank  v.  Goddard,  62 
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their  original  scope  and  requisites,  is  the  exercise  of  equitable  ju- 
risdiction to  restrain  repeated  trespasses;*  to  establish  a  disputed 
boundary  ;  *  and  to  restrain  the  collection  of  an  illegal  tax,  where 
such  bills  are  allowed.'  In  maintaining  the  bill  in  these  analogous 
cases  the  strict»rule  of  the  technical  bill  of  peace  of  the  first  class, 
requiring  a  certain  privity  of  relationship  between  the  various 
members  of  the  numerous  class,  is  relaxed  ;  but  to  what  extent  the 
courts  of  equity  will  go  in  upholding  bills  of  this  nature  is  not  yet 


Hun  (N.  Y.)  31,  16  N.  Y.  Supp.  343, 
affirmed  in  131  N.  Y.  494.  See  also 
Oswego  First  Nat.  Bank  v.  Dunn,  97 
N.  Y.  149. 

Insurance  Companies  and  Insured. — 
There  is  no  proper  jurisdiction  for  a 
bill  by  several  insurance  companies 
against  an  insured  defendant  who, 
after  loss,  has  made  an  adjustment 
with  them  which  they  wish  to  repudi- 
ate,as  obtained  upon  misrepresentation 
of  facts.  Manchester  Fire  Assur.  Co. 
V.  Stockton  Combined  Harvester,  etc., 
Works,  38  Fed.  Rep.  378. 

Multifariousness. — A  bill  against  sev- 
eral defendants,  asking  the  same  relief 
against  each,  and  based  upon  the 
same  transactions,  is  not  open  to  the 
objection  of  multifariousness  when, 
if  such  an  objection  were  allowed,  it 
would  necessitate  the  bringing  of 
seventy  or  eighty  suits,  all  growing 
out  of  the  same  character  of  transac- 
tions. Western  Land,  etc.,  Co.  v. 
Guinault,  37  Fed.  Rep.  523. 

1.  See  Smithers  z/.  Fitch,  82  Cal.  153; 
Cadigan  v.  Brown,  120  Mass.  493; 
Murray  v.  Hay,  i  Barb.  Ch.  (N.  Y.) 
59;  Livingston  v.  Livingston,  6  Johns. 
Ch.  (N.  Y.)  497;  Carney  v.  Hadley,  32 
Fla.  344;  Hatcher  v.  Hampton,  7  Ga. 
49;  White  V.  Flannigan,  i  Md.  525; 
Nicodemus  v,  Nicodemus,  41  Md.  529; 
Gilbert  v.  Arnold,  30  Md.  29;  Wood- 
ruff V.  North  Bloomfield  Gravel  Min. 
Co.,  8  Sawy.  (U.  S.)  628;  Smith  v. 
Bivens,  56  Fed.  Rep.  352;  Ladd  v.  Os- 
borne, 79  Iowa  93;  Shaffer  v.  StuU, 
32  Neb.  94;  Hanson  v.  Gardiner,  7 
Ves.  Jr.  305. 

2.  But  equity  will  not  interfere  to 
settle  a  question  of  disputed  boundary 
unless  there  is  some  particular  equi- 
table ground  as  the  prevention  of  a 
multiplicity  of  siiits.  Walker  v.  Les- 
lie, 90  Ky.  642;  Wake  v.  Conyers,  i 
Eden  331. 

Where  numerous  actions  of  eject- 
ment had  been  brought  during  several 
years,  the  controversy  in  all  of  which 


hinged  upon  the  correctness  of  a 
boundary  between  two  tracts  of  land, 
which  boundary  was  always  sustained 
by  the  verdict,  it  was  a  proper  case  for 
equity  to  interfere  by  way  of  a  bill  of 
peace  to  prevent  further  vexatious 
litigation.  And  it  did  not  matter  that 
precisely  the  same  piece  of  ground 
was  not  in  suit  in  each  instance,  the 
same  boundary  being  involved  and  the 
suits  being  between  the  same  parties 
or  their  privies  in  estate.  And  the 
personal  participation  of  a  particular 
person  in  the  litigation  was  immaterial 
where  his  title  hung  upon  the  same 
thread  and  was  dependent  on  the  same 
facts  as  that  of  his  coclaimants. 
Primm  v.  Raboteau,  56  Mo.  407.  See 
also  Kilgannon  v.  Jenkinson,  51  Mich. 
240;  St.  Luke's  Parish  v.  St.  Leonard's 
Parish,  i  Bro.  Ch.  Rep.  40;  Kennedy 
V.  Kennedy,  43  Pa.  St.  413,  82  Am. 
Dec.  574. 

3.  See  Bode  v.  New  England  Invest. 
Co.,  6  Dakota  499;  Michael  v.  St. 
Louis,  112  Mo.  6io ;  Wilkerson  v. 
Walters,  i  Idaho  564;  Crevier  v.  New 
York,  12  Abb.  Pr.,  N.  S.  (N.  Y.  C.  PI.) 
340;  Howell  V.  Buffalo,  2  Abb.  App. 
Dec.  (N.  Y.)  412;  Dyer  v.  School  Dist. 
No.  I,  61  Vt.  96;  Youngblood  z'.  Sex- 
ton, 32  Mich.  406;  Whitney  Nat.  Bank 
V.  Parker,  41  Fed.  Rep.  402;  Cutting 
V.  Gilbert,  5  Blatchf.  (U.  S.)  259;  Schul- 
enberg-Boeckeler  Lumber  Co.  v.  Hay- 
ward.  20  Fed.  Rep.  422. 

It  was  held  in  Cummings  v.  National 
Bank,  loi  U.  S.  153;  Pelton  v.  Na- 
tional Bank.  loi  U.  S.  143;  and  Hills 
V.  Exchange  Bank,  105  U.  S.  319,  that 
a  national  bank  may,  on  behalf  of  its 
stockholders,  maintain  a  suit  to  enjoin 
the  collection  of  a  tax  which  has  been 
unlawfully  assessed  on  their  shares  by 
the  state  authorities.  In  those  cases 
the  interference  of  a  court  of  equity 
was  justified  on  the  ground  of  pre- 
venting a  multiplicity  of  suits  which 
would  probably  arise  out  of  an  attempt 
to  secure  a  complete  remedy  at  law. 
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In  Analogous  Cases, 


definitely  settled.* 


1.  The  Rule  Stated. — According  to  very 
eminent  authority,  upon  an  elaborate 
review  of  all  the  cases,  it  is  announced 
that  it  will  be  sufficient  that  the  rights 
in  controversy  have  all  arisen  from 
the  same  source,  the  same  event,  or 
the  same  transaction,  all  involving 
similar  questions  of  fact  and  the  same 
questions  of  law;  so  that  while  the 
same  legal  relation  exists  between 
each  of  the  numerous  class  and  the 
single  party  opponent,  it  does  not 
exist  between  the  several  members  of 
the  group. 

In  Maine  such  community  of  interest 
in  the  questions  of  law  and  fact  is  suf- 
ficient. Thus  equity  has  jurisdiction 
of  a  bill  by  a  municipality  against  nu- 
merous respondents  praying  the  can- 
cellation of  certain  bonds  of  the  mu- 
nicipality which  it  is  claimed  were  ille- 
gally issued.  "We  have  no  doubt 
that,  in  a  case  like  this,  where  the 
rights  of  all  depend  upon  identically 
the  same  question,  both  of  law  and 
fact,  the  bill  may  be  sustained  upon 
the  ground  of  the  inherent  jurisdiction 
of  equity  to  interpose  for  the  purpose 
of  preventing  a  multiplicity  of  suits. 
It  is  in  the  nature  of  a  bill  of  peace, 
where,  if  the  complainant  is  entitled 
to  relief,  it  may  be  sustained  in  order 
to  prevent  a  multiplicity  of  suits  by 
parties  whose  rights  depend  upon  the 
same  question  involved  in  the  general 
controversy.  *  *  *  Further  discussion 
on  this  point  is  unnecessary  inasmuch 
as  this  court  in  the  recent  cases  of 
Lockwood  Co.  v.  Lawrence,  77  Me. 
297,  and  Carlton  v.  Newman,  77  Me. 
408,  has  settled  this  doctrine  of  equity 
practice  in  this  state."  Per  Foster,  J., 
in  Farmington  Village  Corp.  v.  Sandy 
River  Nat.  Bank,  85  Me.  46.  See  also 
Michael  v.  St.  Louis,  112  Mo.  619. 

Conflicting  Authorities.  —  But  this 
proposition  is  not  uncontroverted. 

In  Mississippi  mere  community  of 
interest  in  the  questions  of  law  and 
fact  to  be  decided  is  not  sufficient.  So 
held  where  a  railroad  company  brought 
a  bill  against  numerous  property  own- 
ers   who    had    instituted  actions  for 


damages  against  the  company  for  the 
burning  of  their  property,  all  of  which 
causes  of  action  resulted  from  the  same 
negligent  act  of  the  company  and  in- 
volved the  same  questions  of  law  and 
fact.  In  this  decision  the  cases  are  all 
examined  and  Pomeroy's  conclusion 
dissented  from.  In  a  very  rigorous 
opinion,  Campbell,  C.J.,  says:  "  The 
cases  establish  this  proposition,  viz: 
Where  each  of  several  may  proceed  or 
be  proceeded  against  in  equity,  their 
joinder  as  plaintiffs  or  defendants  in 
one  suit  is  not  objectionable;  but  this 
is  a  very  different  question  from  that, 
whether,  merely  because  many  actions 
at  law  arise  out  of  the  same  transac- 
tion or  occurrence,  and  depend  on  the 
same  matters  of  fact  and  law,  all  may 
proceed  or  be  proceeded  against  jointly 
in  one  suit  in  chancery;  and  it  is  be- 
lieved that  it  has  never  been  so  held, 
and  never  will  be,  in  cases  like  those 
here  involved.  ***  We  do  not  believe 
that  any  accumulation  of  dogmatic  as- 
sertions and  citations  and  quotations 
can  ever  establish  the  proposition  that 
a  defendant  sued  for  damages  by  a 
dozen  different  plaintiffs,  who  have  no 
community  of  interest  or  tie  or  connec- 
tion between  them,  except  that  each 
suffered  by  the  same  act,  may  bring 
them  all  before  a  court  of  chancery  in 
one  suit,  and  deny  them  their  right  to 
prosecute  their  actions  separately  at 
law,  as  begun  by  them.  It  never  has 
been  done.  There  is  no  precedent  for 
it,  and,  while  this  is  not  conclusive 
against  it,  it  is  significant  and  sugges- 
tive. If  it  is  true,  as  stated  by  Pom- 
eroy  and  some  quoting  him,  that  mere 
community  of  interest  in  matters  of 
law  and  fact  makes  it  admissible  to 
bring  all  into  one  suit  in  chancery,  in 
order  to  avoid  multiplicity  of  suits,  all 
sorts  of  cases  must  be  subject  to  the 
principle.  Any  limitation  would  be 
purely  arbitrary.  It  must  be  of  uni- 
versal application,  and  strange  results 
might  flow  from  its  adoption."  Tri- 
bette  V.  Illinois  Cent.  R.  Co.,  70  Miss. 
182.  See  also  Storrs  v.  Pensacola,  etc., 
R.  Co.,  zgFla.  617. 
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BILLS    OF    REVIEW. 

By  Charles  C.  Moore. 

I.  Definitions  and  Use,  570. 
IL  Eeview  of  Consent  Decbees,  572. 
in.  Jueisdiction  of  the  Bill,  573. 

1.  In  the  Same  Court,  573. 

2.  Diverse  Citizenship  in  Federal  Courts,  574. 

3.  After  Decision  on  Appeal,  574. 

4.  Review  by  Appellate  Courts,  575. 

IV.  ESBOR  Apparent,  575.  ' 

1.  What  Constitutes  Generally,  575. 

2.  Formal  Irregularities  and  Matters  in  Discretion,  577. 

3.  Must  be  Prejudicial,  578. 

4.  The  Face  of  the  Decree,  578. 

5.  Matters  of  Fact,  579. 

V.  Newly  Discovebed  Matter,  580. 

VI.  Time  fob  Filing,  583. 

1.  For  Error  Apparent,  583. 

2.  For  New  Matter,  585. 

vn  Pebformance  of  Decree,  585. 
VIII.  Leave  to  File,  586. 

1.  When  Necessary,  586. 

2.  How  Obtained,  587. 

3.  Discretionary  with  the  Court,  588. 

4.  Effect  of  Refusal  of  Leave,  589. 

5.  Effect  of  Filing  without  Leave,  589. 

IX.  Parties  to  the  Bill,  590. 
X.  Security  on  Filing  the  Bill,  591. 
XI.  Frame  of  the  Bill,  591. 
xn.  Process  on  the  Bill,  593, 

XIII.  Effect  of  Filing  the  Bill,  594. 

XIV.  Defenses  to  and  Proceedings  on  the  Bill,  594. 

1.  For  Error  Apparent,  594, 

2.  For  New  Matter,  596. 

XV.   BiESTITUTION  UPON  SUSTAINING  BiLL  OF  REVIEW,  596. 

XVI.  Effect  of  Reversal  on  Purchaser,  597. 
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XVII.  Costs,  597, 
XVIII.  Bills  in  Nattiee  of  Bills  of  Review,  597. 

1.  Nature  and  Use,  597. 

2.  Supplemental  Bill,  etc. ,  without  Leave,  598. 

3.  Parties,  598. 

4.  Frame  of  Bill,  598. 

As  to  Review  of  Judgments  by  Statutory  Proceedings,  see  article  RE  VIE  IV. 

1.  Definition  and  TJse. — A  bill  of  review  is  a  bill  filed  to  reverse 
or  modify  a  decree  that  has  been  signed  and  enrolled*  for  error  in 


1.  2  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
^575;  I  Foster  Fed.  Pr.  (2d  ed.),  §  354. 

Georgia. — Carey  v.  Giles,  10  Ga.  9. 

Iowa. — McGregor  v.  Gardner,  16 
Iowa  538. 

Maryland. — Ducker  v.  Belt,  3  Md. 
Ch.  13;  Burch  v.  Scott,  i  Bland  (Md.) 

iI2. 

Massachusetts. — Thompson  v.  Gould- 
ing,  5  Allen  (Mass.)  81. 

Michigan. — Maynard  v.  Pereault,  30 
Mich.  160. 

Mississippi. — Her  v.  Routh,  3  How. 
(Miss.)  276;  Handy  v.  Cobb,  44  Miss. 
699. 

New  York.  —  Greenwich  Bank  v. 
Loomis,  2  Sandf.  Ch.  (N.  Y.)7o;  Wiser 
V.  Blachly,  2  Johns.  Ch.  (N.  Y.)  488. 

North  Carolina. — M'Gowan  v.  Col- 
lins, 3  Hawks  (N.  Car.) 420. 

Ohio.  —  Longworth  v.  Sturges,  6 
Ohio  St.  153. 

Tennessee. — LaGrange,  etc.,  R.  Co. 
V.  Rainey,  7  Coldw.  (Tenn.)  420;  Clark 
V.  Garrett,  6  Lea  (Tenn.)  262;  Saun- 
ders V.  Gregory,  3  Heisk.  (Tenn.)  567. 

Vermont. — Mead  v.  Arms,  3  Vt.  148. 

Virginia. — Pierce  v.  Graham,  85  Va. 
237;  Buckley  v.  Rotchford,  12  Gratt. 
(Va.)  71;  EUzey  v.  Lane,  2  Hen.  &  M. 
(Va.)  589;  Banks  v.  Anderson,  2  Hen. 
&  M.  (Va.)  20;  Rawlings  v.  Rawlings, 
75  Va.  76. 

West  Virginia. — Core  v.  Strickler, 
24  W.  Va.  689;  Nichols  v.  Nichols,  8 
W.  Va.  174;  Hyman  v.  Smith,  10  W. 
Va.  298;  Carper  v.  Hawkins,  8  W.  Va. 
301. 

United  States. — Jenkins  v.  Eldredge, 
3  Story  (U.  S.)  299;  Whiting  v.  U.  S. 
Bank.  13  Pet.  (U.  S.)  6. 

What  Constitutes  Enrolment. — In  this 
country  a  decree  is,  as  a  general  rule, 
constructively  taken  to  be  enrolled 
when  the  court  by  which  it  is  rendered 
has  finally  adjourned  for  the  term 
after   passing  a    final    decree.       Mc- 


Gregors. Gardner,  16  Iowa  538;  Simms 
V.  Thompson,  i  Dev.  Eq.  (N.  Car.) 
203;  Whiting  V.  U.  S.  Bank,  13  Pet. 
(U.  S.)  6;  LaGrange,  etc.,  R.  Co.  v. 
Rainey,  7  Coldw.  (Tenn.)  420;  Carey 
V.  Giles,  10  Ga.  21. 

It  must,  of  course,  be  a  final  decree. 
Handy  v.  Cobb,  44  Miss.  699;  Banks  v. 
Anderson,  2  Hen.  &  M.  (Va.)  20;  EU- 
zey V.  Lane,  2  Hen.  &  M.  (Va.)  589; 
Parker  v.  Logan,  82  Va.  376;  Trevel- 
yan  v.  Lofft,  83  Va.  141;  Dunbar  v. 
Woodcock,  10  Leigh  (Va.)  660;  Long- 
worth  V.  Sturges,  6  Ohio  St.  143. 

In  Maryland  a  decree  is  considered 
as  enrolled  after  it  is  signed  by  the 
chancellor  and  filed  by  the  register, 
and  the  term  has  elapsed.  Burch  v. 
Scott,  I  Bland  (Md.)  112;  Pfeltz  v. 
Pfeltz,  I  Md.  Ch.  455. 

Finality  of  Decree. — A  decree  which 
is  final  in  all  respects  except  that 
"  liberty  is  reserved  to  the  parties  or 
either  of  them  to  resort  to  the  court 
for  its  further  interposition  if  it  shall 
be  found  necessary,"  is  final  for  the 
purposes  of  a  bill  of  review.  Shep- 
pard  V.  Stark,  3  Munf.  (Va.)  29. 

Interlocutory  Decrees. — A  bill  of  re- 
view will  not  lie  to  revise  an  order  of 
court  appointing  a  receiver.  John- 
ston V.  Hanner,  2  Lea  (Tenn.)  8. 

If  a  decree  is  interlocutory  and  the 
bill  can  be  treated  as  a  petition  for  a 
rehearing,  it  will  not  be  so  treated 
where  the  parties  have  acquiesced  for 
a  long  time  in  the  decree.  Rawlings 
V.  Rawlings,  75  Va.  76. 

A  bill  of  review  to  an  interlocutory 
decree  for  error  apparent  and  new 
matter  may,  notwithstanding  its  form, 
be  taken  as  a  supplemental  bill  in  the 
nature  of  a  bill  of  review  and  petition 
for  rehearing.  Laidley  v.  Merrifield, 
7  Leigh  (Va.)346(by  a  divided  court). 

Modification  of  Final  Decree. — To  pro- 
duce a  material  alteration   in   a   final 
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law  apparent  upon  the  face  of  such  decree,*  or  on  account  of  new 
facts  discovered  since  publication  was  passed  in  the  original  cause,* 
and  which  could  not,  by  the  exercise  of  due  diligence,  have  been 
discovered  or  used  before  the  decree  was  made.* 


I 


decree  after  the  term  has  passed,  a  bill 
of  review  is  required.  Bramblet  v, 
Pickett,  2  A.  K.  Marsh.  (Ky.)  lo; 
Stewart  v.  Beard,  3  Md.  Ch.  227;  In 
re  Estate  of  Young,  3  Md.  Ch.  462; 
Hodges  V.  Davis,  4  Hen.  &  M.  (Va.) 
400. 

Exception  in  Case  of  Infants. — In 
case  of  an  erroneous  decree  against 
an  infant  he  is  not  bound  to  proceed 
by  way  of  petition  for  rehearing  or 
bill  of  review,  but  he  may  impeach 
the  decree  by  original  bill,  alleging 
specially  the  errors  upon  which  it  is 
brought.  Loyd  v.  Malone,  23  111.  41; 
Grimes  v.  Grimes,  143  111.  550;  Wright 
V.  Miller,  i  Sandf.  Ch.  (N.  Y.)  120; 
Livingston  v.  Noe,  i  Lea  (Tenn.)  64; 
Richmond  v.  Tayleur,  i  P.  Wms.  734; 
Taylor  f.  Franklin  Sav.  Bank,  50  Fed. 
Rep.  294. 

See,  for  a  qualification  of  the  rule, 
Lloyd  V.  Kirkwood,  112  111.  338; 
Franklin  Sav.  Bank  v.  Taylor,  53  Fed. 
Rep.  854;  Livingston  v,  Noe,  i  Lea 
(Tenn.)  56. 

In  Kentucky  and  Ohio  the  right  of 
an  infant  to  file  an  original  bill  is 
placed  on  and  confined  to  the  ground  of 
fraud  in  the  original  decree.  Williams 
V.  Fowler,  2  J.  J.  Marsh.  (Ky.)405;  Ed- 
mondson  v.  Moseby,  4  J.  J.  Marsh. 
(Ky.)  497  ;  Mossie  v.  Matthews,  12 
Ohio  351. 

1.  The  purpose  of  a  bill  of  review  for 
errors  apparent  is  to  have  the  court 
rendering  the  decree  give  the  same 
relief  that  the  appellate  court  might 
give  under  like  circumstances.  Pren- 
tiss V.  Paisley,  25  Fla.  927;  Evans  v. 
Clement,  14  111.  206. 

As  to  what  constitutes  error  appar- 
ent, etc.,  see  IV.,  infra. 

Beview  upon  Petition  for  Rehearing. — 
That  a  petition  for  rehearing  may  be 
treated  as  a  bill  of  review  for  error 
apparent,  see  Knox  v.  Columbia  Lib- 
erty Iron  Co.,  42  Fed.  Rep.  378. 

Second  Bill  of  Beview. — If  upon  a  bill 
of  review  a  decree  has  been  reversed, 
another  bill  of  review  maybe  brought 
upon  the  decree  of  reversal.  2  Darnell 
Ch.  Pr.  (6th  Am.  ed.)  1579;  Cooper 
Eq.  PI.  92;  Stafford  v.  Bryan,  2  Paige, 
(N.  Y.)45;Straderz'.  Byrd,  7  Ohio  184. 
But  this  doctrine  was  sharply  criticised 
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and  declared  unsound  in  Longworth  v. 
Sturges,  6  Ohio  St.  143. 

Beview  of  Divorce  Decree. — Where 
proceedings  for  divorce  were  by  legis- 
lative enactment  assimilated  to  the 
chancery  practice,  it  was  held  never- 
theless that  a  bill  of  review  would  not 
lie  to  reverse  a  decree  granting  a  di- 
vorce, in  the  absence  of  a  clear  and  ex- 
plicit provision  therefor,  because  of 
the  "anomalous  mischief"  it  would 
cause.  Bascom  v.  Bascom,  7  Ohia 
(Pt.  II.)  125. 

Third  Persons  Protected.  —  It  seems 
that  error  apparent  in  a  decree  will 
not  be  rectified  on  a  bill  of  review 
where  the  correction  would  be  highly 
injurious  to  third  persons  whose 
rights  have  become  fixed  under  the 
decree.  Dingledine  v.  Hershman,  53 
111.  280.  See  also  Livingston  v.  Noe, 
I  Lea  (Tenn.)  56. 

2.  Caller  v.  Shields,  2  Stew.  &  P. 
(Ala.)  417.  See  also  Cochran  v.  Rison, 
20  Ala.  463. 

3.  I  Foster  Fed.  Pr.  (2d  ed.),  §  354; 
Handy  v.  Cobb,  44  Miss.  699;  Caller 
V.  Shields,  2  Stew.  &  P.  (Ala.)  417; 
Brooks  V.  Howard,  55  N.  H.  71 ;  Griggs 
V.  Gear,  8  111.  2.  See  also  Nichols  v. 
Nichols,  8  W.  Va.  174;  Brewer  v. 
Bowman,  3  J.  J.  Marsh.  (Ky. )  492; 
Edmondson  v.  Moseby,  4  J.  J.  Marsh. 
(Ky.)  497;  Benson  v.  Outten,  5  J.  J. 
Marsh.  (Ky.)  6og;  La  Grange,  etc., 
R.  Co.  T/.Rainey,  7  Coldw.  (Tenn.)  420; 
Billingslea  v.  Baldwin,  23  Md.  85; 
Gullett  V.  Housh.  7  Blackf.  (Ind.)  52; 
Bradshaw  v.  Garrett,  i  Port.  (Ala.)  47; 
Burn  V.  Poaug,  3  Desaus.  (S.  Car.) 
596;  Vaughan  v.  Cutrer,  49  Miss.  782. 

Lord  Bacon's  Ordinance. — The  funda- 
mental law  on  the  subject  of  bills 
of  review  is  Lord  Bacon's  first  ordi- 
nance, which  reads  as  follows:  "No 
decree  shall  be  reversed,  altered,  or 
explained  being  once  under  the  great 
seal  but  upon  bill  of  review;  and  no 
bill  of  review  shall  be  admitted  except 
it  contain  either  error  in  law,  appear- 
ing in  the  body  of  the  decree,  without 
further  examination  of  matters  in  fact, 
or  some  new  matter  which  hath  risen 
in  time  after  the  decree,  and  not  any 
new  proof  which  might  have  been  used 
when  the  decree  was  made;  neverthe- 
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11.  Review  of  Consent  Deceees. — A  bill  of  review  does  not  lie 
to  review  a  consent  decree  unless  by  clerical  error  something  has 


less,  upon  new  matter,  that  has  come 
to  light  after  decree  made,  and  could 
not  possibly  have  been  used  at  the 
time  when  the  decree  passed,  a  bill  of 
review  may  be  granted  by  the  special 
license  of  the  court  and  not  other- 
wise." Beames  Orders  i.  This  or- 
dinance still  governs  bills  of  review. 
Massie  z'.Graham,  3  McLean  (U.  S.)4i. 

Technical  Classification. — Bills  of  re- 
view are  classed  as  bills  in  the  nature 
of  original  bills.  Mitford  PI.  ch.  i, 
§  2;  Story  Eq.  PI.,  §§  16-24. 

It  was  said  in  Cole  v.  Miller,  32  Miss. 


And  in  Ohio.  Corry  v.  Campbell,  34 
Ohio  St.  204. 

And  in  South  Carolina,  although 
there  seems  to  be  some  confusion  in 
the  authorities.  Manigault  z'.  Holmes, 
I  Bailey  Eq.  (S.  Car.)  283;  Haskell  v. 
Raoul,  I  McCord  Eq.  (S.  Car.)  22; 
Ex  p.  Monteith,  i  S.  Car.  227. 

In  New  Hampshire  the  statutory 
proceedings  for  review  do  not  apply 
to  decrees  in  equity,  which  are  still 
subject  to  bills  of  review.  Brooks  v. 
Howard,  55  N.  H.  69. 

In    Tennessee  the  Act  of  1835,  c.  20, 


Sg,  that  a  bill  of  review  is  an  indepen-    §  15,  interposed  no  new  ground  for  a 


dent  proceeding  and  does  not  consti- 
tute a  part  of  the  original  cause. 

Review  of  Void  Decree. — It  was  said  in 
Arnold  v.  Moyers,  I  Lea  (Tenn.)  308, 
that  a  bill  which  assumes  a  judicial 
proceeding  to  be  absolutely  void  is  not 
a  bill  of  review.  See  also  Goodman  v. 
Tennessee  Min.  Co.  I  Head  (Tenn.) 
172. 

Want  of  Equity  in  Original  Bill. — A 
bill  of  review  will  not  lie  where  the 
•original  bill  is  without  equity  on  its 
face,  Lewis  v,  Morton,  6  T.  B.  Mon. 
(Ky.)  138;  Gullett  v.  Housh,  7  Blackf. 
(Ind.)  52;  nor  where  the  plaintiff  has 
dismissed  his  bill,  Jones  v.  ZoUicoffer, 
I  Law  Repos.  (N.  Car.)  376. 

Prevalence  of  Bills  of  Review. — In  Vir- 
_ginia  the  Court  of  Probate  is  a  court 
of  equity  and  may  review  its  own 
decrees.  Connolly  v.  Connolly,  32 
Gratt.  (Va.)  657. 

In  Georgia  bills  of  review  were  for- 
merly entertained.  Guerry  v.  Dur- 
ham, II  Ga.  16.  See  Hargraves  v. 
Lewis,  7  Ga.  no.  But  they  are  now 
superseded  by  the  provisions  of  the 
code,  §  4211,  which  afford  as  complete 
a  remedy  by  motion  for  new  trial. 
Brower  v.  Cothran,  75  Ga.  9;  Hall  v. 
Huff,  76  Ga.  337;  Central  Georgia 
Bank  v.  Iverson,  73  Ga.  19.  Compare 
Whittle  V.  Tarver,  75  Ga.  818. 

In  California  bills  of  review  are  not 
used.  The  only  remedy  is  by  appeal. 
San  Francisco  Sav.,  etc.,  Soc.  v. 
Thompson,  34  Cal.  76. 

In  Texas  the  law  is  the  same. 
Schleuning  v.  Duffy,  37  Tex.  527,  ap- 
proving Seguin  v.  Maverick,  24  Tex. 
526;  Yturri  v.  McLeod,  26  Tex.  87; 
Randon  v.  Cartwright,  3  ,Tex.  267. 
See  Best  v.  Nix  (Tex.  Civ.  App.,  1894), 
•25  S.  W.  Rep.  130. 


bill  of  review.  Eaton  v.  Dickinson,  3 
Sneed  (Tenn.)  397. 

In  Indiana  the  code  did  not  mean 
to  enlarge  the  office  of  a  bill  of  review, 
but  it  did  mean  to  provide  substan- 
tially the  same  remedy.  Nealis  v. 
Dicks,  72  Ind.  379. 

In  Kentucky  the  pre-existing  prin- 
ciples and  practice  of  courts  of  equity 
on  the  subject  of  bills  of  review  were 
not  changed  by  the  code.  Bush  v. 
Madeira,  14  B.  Mon.  (Ky.)  212. 

In  Arkansas  bills  of  review  are  not 
superseded  by  the  statute  which  au- 
thorizes the  Circuit  Court  to  vacate  or 
modify  a  judgment  upon  grounds  dis- 
covered after  the  term.  Jacks  v.  Adair, 
33  Ark.  161. 

In  West  Virginia,  §  5,  c.  134  of  the 
code,  providing  a  remedy  by  motions 
in  certain  cases,  is  cumulative  and  has 
not  abolished  bills  of  review,  which 
may  still  be  used  in  the  same  manner 
as  before  the  enactment  of  the  statute. 
Shenandoah  Valley  Nat.  Bank  v.  Shir- 
ley, 26  W.  Va.  563. 

In  Pennsylvania  a  final  decree  of  the 
Orphans'  Court  may  be  corrected  by 
bill  of  review  according  to  the  practice 
in  equity.  Scott's  Appeal,  112  Pa.  St. 
427;  Bishop's  Appeal,  26  Pa.  St.  470; 
Given's  Estate,  3  W.  N.  C.  (Pa.)  160; 
Curry's  Estate,  i  Leg.  Gaz.  (Pa.)  484; 
Garwin's  Appeal,   2  Am.   L.   J.   (Pa.) 

253- 

Certain  Applications  Treated  as  Bills  of 
Beview. — A  bill  to  annul  and  set  aside 
a  decree  and  praying  an  injunction 
may,  if  it  contains  proper  averments, 
be  treated  as  a  bill  of  review  for  error 
apparent.     West  v.  Shaw,  32  W.  Va. 

195- 

So  where  a  petition  for  rehearing  is 
presented    too   late   under   a   rule   of 
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In  the  Same  Court 


been  inserted  therein  as  by  consent  which  was  not  consented  to, 
or  unless  consent  was  obtained  by  fraud  or  mistake.* 

III.  JUSISDICTION  OF  THE  BiLL— 1.  In  the  Same  Court. — A  bill  of 
review  must  always  be  filed  in  the  court  which  rendered  the 
decree,*  unless  its  control  over  the  case  has  been  divested  by 
appeal.' 


court.  Hoffman  v.  Knox,  50  Fed.  Rep. 
4S9. 

See  further,  upon  the  point  that 
the  name  of  the  plaintiff's  pleading  in 
equity  is  immaterial,  and  that  relief 
will  be  granted  in  accordance  with  its 
substance,  Sturm  v.  Fleming,  22  W. 
Va.  404;  Kendrick  v.  Whitney,  28 
Gratt.  (Va.)  646;  Hill  v.  Bowyer,  18 
Gratt.  (Va.)  364;  Laidley  v.  Merrifield. 
7  Leigh  (Va.)  346;  Mettert  v.  Hagan, 
18  Gratt.  ( Va. )  231 ;  Sands  v.  Lynha ven, 
27  Gratt.  (Va.)  291 ;  Heermans  v.  Mon- 
tague (Va.,  1890),  20  S.  E.  Rep.  902; 
Shenandoah  Valley  Nat.  Bank  v.  Shir- 
ley, 26  W.  Va.  569;  Basye  v.  Beard, 
12  B.  Mon.  (Ky.)  581 ;  and  article  Bills 
IN  Equity. 

Defective  Bills  of  Keview. — That  a  bill 
of  review  may  be  treated  as  a  petition 
for  rehearing,  see  Martin  v.  Smith, 
25  W.  Va.  579;  Heermans  v.  Montague 
(Va.,  1890),  20  S.  E.  Rep.  902.  Compare 
Burn  V.  Poaug,  3  Desaus.  (S.  Car.)  596; 
or  as  a  bill  to  carry  a  decree  more  ef- 
fectually into  execution,  Thompson  v. 
Maxwell,  95  U.  S.  391. 

That  a  bill  not  sustainable  as  a  bill 
of  review  may  be  entertained, and  relief 
granted  thereon  for  fraud  properly 
alleged,  see  Thomas  v.  Hite,  5  B.  Mon. 
(Ky.)  612;  Carneal  v.  Wilson,  3  Litt. 
(Ky.)9o;  Harris  t'.  Hanie,  37  Ark.  354; 
Williams  v.  Murphy,  i  Port.  (Ala.)  44. 

A  defective  bill  of  review  may  be 
sustained  as  a  cross-bill.  Houghton 
V.  West,  2  Bro.  Pari.  Rep.,  by  Tom- 
lins,  88. 

1.  Webb  V.  Webb,  3  Swanst.  658; 
Flagler  v.  Crow,  40  111.  414;  Cox  v. 
Lynn,  138  111.  195;  Armstrong  v.  Coop- 
er, II  111.  540;  Murphy  v.  Savannah,  73 
Ga.  263;  Hargraves  v.  Lewis,  7  Ga. 
no;  Cooch  V.  Cooch,  18  Ohio  146; 
Lansing  v.  Albany  Ins.  Co.,  Hopk.  Ch. 
(N.  Y.)  102;  Cornish  v.  Keesee,  21  Ark. 
528;  Curry  v.  Peebles,  83  Ala.  225; 
Stewart  v.  Stewart  (W.  Va.  1894),  20 
S.  E.  Rep.  862;  Thompson  v.  Max- 
well, 95  U.  S.  391. 

A  consent  decree  may  be  reviewed 
when  the  consent  was  given  by  mis- 
take, although  the  mistake  was  made 
by  only  one  of  the  parties  consenting. 
Vincent  v.  Matthews,  15  R.  L  509. 


A  failure  to  raise  any  question  in 
the  original  proceedings  may  peihaps 
amount  to  an  acquiescence  in  the  de- 
cree. Hoffman  v.  Knox,  50  Fed.  Rep. 
491. 

If  the  record  does  not  show  that  the 
decree  was  by  consent,  the  fact  should 
be  pleaded,  or  at  least  set  up,  and 
insisted  on  by  answer  to  the  bill  of 
review;  it  is  not  available  in  the  argu- 
ment.    Turner  v.  Berry,  8  111.  541. 

2.  Fenske  v.  Kluender,  61  Wis.  607; 
Parish  v.  Marvin,  15  Wis.  247;  Ferris 
V.  Child,  I  D.  Chip.  (Vt.)  336:  Way  v. 
Hillier,  16  Ohio  108;  Cole  z'.  Miller,  32 
Miss.  89;  Hancock  v.  Hutcherson,  76 
Va.  609;  Anderson  v.  Bank  of  Tennes- 
see, 5  Sneed  (Tenn.)  661.  See  also 
Banks  v.  Anderson,  2  Hen.  &  M.  (Va.) 
20;  Hunt  V.  Lyle,  8  Yerg.  (Tenn.)  142. 

Exception — Want  of  Jurisdiction  Orig- 
inally.— In  Rohn  v.  Dunbar,  13  Ohio 
St.  572,  it  was  held  that  a  bill  of 
review  could  not  be  filed  in  a  District 
Court  to  reverse  an  order  of  that  court 
dismissing  an  appeal  for  want  of  ju- 
risdiction, and  that  consent  of  the  par- 
ties could  not  give  the  court  jurisdic- 
tion to  entertain  the  bill. 

But  in  Whittle  v.  Tarver,  75  Ga.  819, 
a  somewhat  peculiar  case,  the  filing  of  a 
bill  of  review  was  held  to  cure  a  defect 
of  jurisdiction  over  the  suit  in  which 
the  original  decree  was  rendered. 

Statutory  Power  not  Betrospective. — 
In  Stewart  v.  Davidson,  10  Smed.  & 
M.  (Miss.)35i,  a  statute  giving  a  court 
power  to  entertain  bills  of  review  was 
held  not  to  operate  retrospectively. 

Statutory  Successor  of  Extinct  Court. — 
In  Davis  v.  Watson,  54  Miss.  679,  it 
was  held  that  the  chancery  courts  or- 
ganized under  the  Constitution  of  1869 
had  jurisdiction  to  review  a  decree 
rendered  by  the  equity  side  of  the 
Circuit  Court  prior  to  the  adoption  of 
the  constitution,  because  by  the  con- 
stitution "the  new  tribunals  became 
the  successors  of  and  fell  heir  to  all 
the  business  and  jurisdiction  of  the 
court  which  they  superseded."  Com- 
pare Cole  V.  Miller,  32  Miss.  89. 

3.  Field  v.  Williamson,  4  Sandf.  Ch. 
(N.  Y.)6i3. 

Whether  the  Court  of  Chancery  can 
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2.  Diverse  Citizenship  in  Federal  Courts. — In  the  federal  courts 
diverse  citizenship  of  parties  to  a  bill  of  review  is  not  necessary  if 
there  was  jurisdiction  of  the  original  bill.* 

3.  After  Decision  on  Appeal. — After  a  decision  has  been  rendered 
by  an  appellate  court,  and  the  cause  remanded  to  the  court  below, 
the  latter  court  has  no  authority  to  entertain  a  bill  of  review  for 
error  apparent;*  but  where  the  ground  of  review  is  newly  dis- 
covered matter  the  jurisdiction  is  generally  conceded.* 


sustain  a  bill  of  review  for  new  mat- 
ter pending  an  appeal  of  the  case  to 
the  Supreme  Court,  quccre.  Slason  v. 
Cannon,  19  Vt.  219. 

Intention  to  Abandon  Appeal.  —  In 
Kimberly  v.  Arms,  40  Fed  Rep.  548,  it 
was  held  that  a  bill  of  review  cannot 
be  entertained  after  a  perfected  ap- 
peal, although  the  complainant  avers 
a  present  intention  not  to  prosecute 
the  appeal,  and  even  though  the  ap- 
peal was  improvidently  taken  under 
such  circumstances  that  the  appellate 
court  would  dismiss  it. 

Mere  Prayer  for  Appeal. — The  fact, 
however,  that  an  appeal  was  prayed 
but  not  perfected  does  not  deprive  the 
lower  court  of  jurisdiction.  State  v. 
Kolsem,  130  Ind.  434. 

A  Keversal  on  Appeal  is  good  ground 
for  affirming  a  ruling  of  the  lower 
court  refusing  leave  to  file  a  bill  of 
review  where  the  application  was 
made  prior  to  the  decision  on  appeal. 
Hoig  V.  Thrap,  84  111.  302. 

1.  Oglesby  v.  Attrill,  12  Fed.  Rep. 
227. 

2.  Southard  v.  Russell,  16  How.  (U. 
S.)  547,  the  leading  case  in  the  federal 
courts,  where  it  was  said  that  such 
errors  "may  be  corrected  by  a  direct 
application  to  the  [appellate]  court, 
which  would  amend,  as  matter  of 
course,  any  error  of  the  kind  that 
might  have  occurred  in  entering  the 
decree."  The  rule  was  adhered  to  in 
Kingsbury  v.  Buckner,  134  U.  S.  671. 
See  also  Kimberly  v.  Arms,  40  Fed. 
Rep.  548;  Franklin  Sav.  Bank  v.  Tay- 
lor, 53  Fed.  Rep.  854;  Haskell  v. 
Raoul,  I  McCord  Eq.  (S.  Car.)  22;  Per- 
kins V.  Lang,  I  McCord  Eq.  (S.  Car.) 
31,  note;  Farrar  v.  Staton,  loi  N.  Car. 
82.  The  following  cases  are  in  direct 
support  of  the  text: 

Alabama. — Stallwood  v.  Blum,  50 
Ala.  46. 

Arkansas. — ^ Jacks  v.  Adair,  33  Ark. 
161. 

Georgia.  —  Rice   v.  Carey,  4  Ga.  558; 


Inman  v.  Foster,  72  Ga.  79;  Hall  v. 
Huff,  76  Ga.  337;  Watkins  v.  Lawton, 
69  Ga.  671. 

Kentucky. — Brewer  v.  Bowman,  3 
J.  J.  Marsh.  (Ky.)  492;  Mitchell  v. 
Berry,  i  Mete.  (Ky.)  602;  Bleight 
V.  M'llvoy,  4  T.  B.  Mon.  (Ky.)  142; 
Tharp  v.  Cotton,  7  B.  Mon.  (Ky.)  640. 

Maryland. — Pinkney  v.  Jay,  12  Gill 
&  J.  (Md.)  69. 

Michigan. — Ryerson  v.  Eldred,  18 
Mich.  490. 

New  Jersey. — Jewett  v.  Dringer,  31 
N.  J.  Eq.  586  (but  see  Putnam  v.  Clark, 
35   N.  J.  Eq.  145). 

Pennsylvania. — Dennison  v.  Goeh- 
ring,  6  Pa.  St.  402.  Compare  Parker's 
Appeal,  61  Pa.  St.  478. 

South  Carolina. — Ex  p.  Knox,  17  S. 
Car.  207. 

Vermont. — Stevens  v.  Dewey,  27  Vt. 
638,  a  case  supported  by  statute,  how- 
ever. 

Virginia. — Campbell  v.  Campbell, 
22  Gratt.  (Va.)649;  M'Callz'.  Graham, 
I  Hen.  &  M.  (Va.)  13. 

West  Virginia. — Sewing  Machine 
Co.  V.  Dunbar,  32  W.  Va.  335;  Henry 
V.  Davis,  13  W.  Va.  256. 

3.  Putnam  w.  Clark,  35  N.  J.  Eq.  145; 
Jacks  V.  Adair,  33  Ark.  161;  Greer  v. 
Turner,  47  Ark.  17,  where  the  bill  was 
entertained  without  objection;  Bush 
V.  Madeira,  14  B.  Mon.  (Ky.)  212;  Sin- 
gleton V.  Singleton,  8  B.  Mon.  (Ky.) 
367;  Pinkney  v.  Jay,  12  Gill  &  J.  (Md.) 
69;  Luckett  V.  White,  10  Gill  &  J. 
(Md.)48o;  McCall  v.  Graham,  i  Hen. 
&  M.  (Va.)  555;  Curry  v.  Burns,  3  Call 
(Va.)  183;  Campbell  v.  Campbell,  22 
Gratt.  (Va.)  649;  Connolly  v.  Con- 
nolly, 32  Gratt.  (Va.)66i;  Reynolds  v. 
Reynolds,  88  Va.  149;  Sewing  Ma- 
chine Co.  V.  Dunbar,  32  W.  Va.  335; 
Henry  v.  Davis,  13  W.  Va.  256. 
See  also  Beazley  v.  Mershon,  6  Bush 
(Ky.)  424;  Hall  v.  Huff,  76  Ga.  337; 
Schaefer  v.  Wunderle  (111.,  1895),  39 
N.  E.  Rep.  624,  the  last  case  hold- 
ing that  application  must  be  made  to 
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4.  Review  by  Appellate  Courts. — In  some  jurisdictions,  but  not  in 
all,  appellate  courts  will  review  their  own  decrees  for  error  appar- 
ent,* but  probably  not  for  newly  discovered  matter.* 

IV.  Eeeoe  Appaeent.— 1.  What  Constitutes  Generally. — In  order 
to  sustain  a  bill  of  review  for  error  apparent,  the  decree  complained 
of  must  be  contrary  to  some  statutory  enactment,^  or  some  principle 


the  court  which  rendered  the  decree 
appealed  from. 

The  question  was  discussed  but  not 
decided  in  McGregor  v.  Gardner,  i6 
Iowa  538,  and  dodged  again  in  Kinsell 
V.  Feldman,  28  Iowa  497. 

In  Ex  p.  Knox,  17  S.  Car.  207,  it  was 
held  that  there  could  be  no  review  on 
any  ground. 

Leave  by  Appellate  Court. — The  rule 
in  the  federal  courts  permits  a  review 
in  the  case  of  newly  discovered  evi- 
dence, but  not  unless  the  right  is  re- 
served in  the  decree  of  the  appellate 
court,  or  permission  be  given  on  an 
application  to  that  court  directly  for 
the  purpose.  Southard  v.  Russell,  16 
How.  (U.  S.)  547,  followed  in  Kim- 
berly  v.  Arms,  40  Fed.  Rep.  54S; 
Franklin  Sav.  Bank  v.  Taylor,  53  Fed. 
Rep.  854- 

In  Watson  v.  Stevens,  53  Fed.  Rep. 
31,  permission  was  granted  in  the 
mandate.  See  also  Providence  Rub- 
ber Co.  V.  Goodyear,  9  Wall.  (U.  S.) 
805;  Purcell  z'.Miner,4  Wall.(U.S.)5i9. 
The  same  requirement  was  insisted 
upon  in  Stafford  v.  Bryan,  2  Paige  (N. 
Y.)  45,  and  seems  to  have  been  the 

[practice    in     the    English    chancery. 

I  Barbour  v.  Searle,  i  Vern.  418.  But 
\\.   was   repudiated   with    much   force 

I  in  Putnam  v.  Clark,  35  N.  J.  Eq. 
145,  by  the  Court  of  Appeals,  and 
■would  probably  not  be  recognized  in 

{Massachusetts,  Gale  v.  Nickerson,  144 
Mass.  418;  and  in  the  cases  cited  at 
the  head  of  this  note  the  applications 
seem  not  to  have  been  made  to  the 
appellate  court.  But  see  Ryerson  v. 
Eldred,  18  Mich.  490. 

1.  That  the  United  States  Supreme 
Court  will  assume  such  a  jurisdiction 
over  its  own  decrees  was  declared  in 
Southard  v.  Russell,  16  How.  (U.  S.) 
547.  Longworth  z/.  Sturges,  4  OhioSt. 
690,  is  an  authority  to  the  same  point. 
See, however, thecomments  upon  the 
Ohio  casein  McGregor  v.  Gardner,  16 
Iowa  538.  In  the  latter  case  the  ques- 
tion was  left  undecided;  and  it  has 
been  held  that  if  the  appellate  court 
has  no  original  jurisdiction,  it  cannot 


entertain  a  bill  to  review  its  own  for- 
mer decree.  American  Bible  Soc.  v. 
Hollister,  i  Jones  Eq.  (N.  Car.)  10; 
Cox  V.  Breedlove,  2  Yerg.  (Tenn.) 
499;  Wilson  V.  Wilson,  10  Yerg. 
(Tenn.)  200. 

2.  Ryerson  v.  Eldred,  18  Mich.  490; 
U.  S.  V.  Moorehead.  i  Black  (U.  S.) 
489;  McGregor  v.  Gardner,  16  Iowa 
53S.  But  see  Grant  J'.  Ludlow,  8  Ohio 
St.  i;  Love  v.  Blewvit,  i  Dev.  &  B. 
Eq.  (N.  Car.)  108. 

3.  2  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
1576;  Story  Eq.  PI.,  §  405;  Freeman  v. 
Clay,  52  Fed.  Rep.  i;  Hoffman  v. 
Knox,  50  Fed.  Rep.  484. 

"Want  of  Statutory  Notice. — Thus, 
there  is  error  apparent  in  a  decree 
showing  upon  its  face  that  it  was 
made  without  proof  of  the  publication 
of  notice  required  by  statute.  Know- 
land  V.  Sartorious,  46  Miss.  45.  See, 
for  a  similar  case,  Trimble  v.  Long- 
worth,  13  Ohio  St.  431. 

On  Insufficient  Affidavit. — Likewise  in 
a  decree  against  persons  as  known 
heirs,  upon  an  affidavit  by  only  one  of 
several  complainants,  the  statute  re- 
quiring the  oath  of  all.  Jeffrey  v. 
Hand,  7  Dana  (Ky.)  89. 

Premature  Decree  of  Sale. — And  in  a 
decree  ordering  a  sale  before  the  statu- 
tory time  had  expired.  Moore  v. 
Bracken,  27  111.  23. 

Decree  without  Jtiry  Trial.  —  And 
where  the  facts  put  in  issue  were  not 
decided  by  a  jury,  as  the  law  expressly 
required  them  to  be.  Taylor  v.  Per- 
son, 2  Hawks  (N.  Car.)  298. 

Illegal  Decree  pro  Confesso. — And  in  a 
decree  pro  confesso  without  a  previous 
interlocutory  order,  the  statute  re- 
quiring it.  Bennett  v.  Brown,  56  Ga. 
216. 

Enforcing  Lien  Contrary  to  Law. — And 
in  a  decree  enforcing  a  judgment  as  a 
lien  against  land  which  was  not  law- 
fully subject  to  the  lien.  Custer  v. 
Custer,  17  W.  Va.  113. 

Question  of  Jurisdiction. — And  in  a  de- 
cree erroneously  dismissing  a  bill  for 
want  of  jurisdiction.  Parker  v.  Dil- 
lard,  75  Va.  418. 
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or  rule  of  law  or  equity  recognized  and  acknowledged  or  settled 
by  decision,*  or  be  at  variance  with  the  forms  and  practice  of  the 
court.* 


And,  in  the  federal  courts,  in  a  de- 
cree made  between  parties  residing  in 
the  same  state,  the  defect  of  jurisdic- 
tion appearing  on  the  face  of  the  bill. 
Ketchum  v.  Farmers'  L.  &  T.  Co.,  4 
McLean  (U.  S.)  i. 

Decree  Based  upon  Invalid  Statute. — 
But  a  decree  of  the  federal  court, 
based  upon  a  legislative  act  of  a  state 
which  is  subsequently  declared  un- 
constitutional by  the  highest  court  of 
that  state,  because  the  subject  of  the 
act  was  not  expressed  in  its  title,  does 
not  carry  error  upon  its  face,  within 
the  rule.  Hoffman  v.  Knox,  50  Fed. 
Rep.  489. 

Recitals  in  the  Decree  Conclusive. — And 
where  the  statute  provides  that  a  de- 
cree pro  confesso  cannot  be  rendered 
without  evioence,  if  the  decree  recites 
that  the  cause  was  heard  upon  the 
evidence,  the  fact  cannot  be  contro- 
verted on  a  bill  of  review.  Barnes  v. 
Anderson,  19  Iowa  70. 

Berdanatti  v.  Sexton,  2  Tenn.  Ch. 
706,  is  a  case  similar  in  principle. 

Error  Apparent  and  Error  in  the  De- 
cree.— The  distinction  between  error 
in  the  decree  and  error  apparent  is 
admirably  elucidated  in  Perry  v. 
Phelips,  17  Ves.  177,  quottd  in  Hoff- 
man V.  Knox,  50  Fed.  Rep.  490.  And, 
on  the  same  point  see  Tankersly  v. 
Pettis,  61  Ala.  354;  Noble  v.  Hallon- 
quist,  53  Ala.  229;  Stallworth  v.  Blum, 
50  Ala.  46;  P.  &  M.  Bank  v.  Dundas, 
10  Ala.  661;  Bauman  v.  Bauman,  18 
Ark.  320;  Eveland  v.  Stephenson,  45 
Mich.  394. 

1.  Error  Apparent. — The  following 
are  instances  of  error  apparent  under 
this  head: 

A  decree  contrary  to  the  terms  of  a 
mortgage  set  forth  and  referred  to  in 
a  foreclosure  suit.  Mickle  v.  Max- 
field,  42  Mich.  304. 

A  decree  on  a  statutory  award  by 
arbitrators  which  shows  on  its  face 
that  the  submission  was  made  by  a 
married  woman  in  respect  of  matters 
concerning  which  she  was  disabled. 
Handy  v.  Cobb,  44  Miss.  699. 

A  decree  subjecting  land  to  a  ven- 
dor's lien  which  the  bill  shows  did  not 
exist  thereon.  Enochs  v.  Harrelson, 
57  Miss.  465. 

A  personal    decree    for    deficiency 


upon  foreclosure.  Stark  v.  Mercer, 
3  How.  (Miss.)  377. 

A  final  decree  pro  confesso  where 
the  bill  docs  not  justify  it.  Prentiss 
V.  Paisley,  52  Fla.  927. 

A  decree  for  the  sale  of  a  landlord's 
interest  on  foreclosure  of  a  mechanic's 
^ien,  growing  out  of  a  contract  with 
the  tenant,  without  the  landlord's 
knowledge.  Judson  v.  Stephenson, 
75  111.  255. 

A  decree  ordering  a  sale  of  mort- 
gaged premises,  capable  of  division, 
to  pay  the  whole  mortgage  debt,  when 
only  a  small  part  of  the  debt  was  due. 
James  v.  Fisk,  9  Smed.  &  M.  (Miss.) 
144. 

A  decree  based  upon  the  erroneous 
conclusion  that  a  trustee  had  power  to 
contract  debts  binding  upon  the  trust 
real  estate,  the  deed  of  trust  being 
annexed  to  the  bill  in  the  original 
cause.     Pracht  v.  Lange,  81  Va.  711. 

A  decree  confirming  a  foreclosure 
sale  and  containing  a  prejudicial  error 
in  the  computation  of  interest  due  by 
the  terms  of  the  mortgage.  Murray 
V.  IngersoU  (Mich.,  1894),  59  N.  W. 
Rep.  140. 

Error  not  Apparent. — On  the  other 
hand,  a  decree  of  the  federal  court 
will  not  be  reversed  on  a  bill  of  review 
because  in  the  meantime  the  state 
court  has  put  a  construction  on  a 
clause  of  the  state  constitution  con- 
trary to  that  of  the  Circuit  Court  in 
making  the  decree.  King  v.  Dundee 
Mortgage,  etc.,  Invest.  Co.,  28  Fed. 
Rep.  33. 

So  where  the  error  apparent  is  de- 
duced from  a  decision  which  is  over- 
ruled on  the  point  in  issue  pending 
the  bill  of  review,  the  latter  should  be 
dismissed.  Biscoe  v.  Morrison,  11 
Ark.  114. 

Defect  of  Parties. — Want  of  a  neces- 
sary party  in  the  original  suit  may 
constitute  error  apparent.  Sheppard 
V.  Starke,  3  Munf.  (Va.)  »g. 

Otherwise  where  the  defect  is  not 
apparent  on  the  record,  Arnold  v. 
Moyers,  i  Lea.  (Tenn.)  308;  or  the 
party  is  not  a  necessary  party.  White 
V.  Holman,  32  Ark.  756. 

2.  2  Daniell  Ch.  Pr.  (6th  Am.  ed.)* 
1576,  citing  Green  v.  Jenkins,  i  Dc  G.,. 
F.  &  J.  473. 
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2.  Formal  Irregularities  and  Matters  in  Discretion. — Error  appar- 


Instances  of  Error  Apparent. — Where 
a  third  party  is  made  a  party  by 
order  of  court  and  process  is  served 
on  him,  but  the  bill  is  not  amended  so 
as  to  contain  any  allegations  or  pray 
any  relief  against  him,  and  such  per- 
son does  not  appear,  it  is  error  ap- 
parent to  render  a  decree  against  him, 
McCoy  V.  Allen,  i6  W.  Va.  724. 

And  failure  in  a  final  decree  to  dis- 
pose of  questions  raised  by  a  cross- 
bill is  error  apparent.  Randall  v. 
Payne,  i  Tenn.  Ch.  137;  Randall  v. 
Payne,  i  Tenn.  Ch.  452. 

Or  a  decree  against  an  infant  which 
shows  upon  its  face  that  it  was 
rendered  upon  the  consent  of  the 
guardian  ad  litem  and  without  evi- 
dence, Mitchel  V.  Hardie,  84  Ala.  349. 
Compare  Franklin  Sav.  Bank  v.  Taylor, 
53  Fed.  Rep.  854;  but  the  fact  must  ap- 
pear upon  its  face,  Ashford  v.  Patton, 
70  Ala.  479,  where  the  complainant's 
claim  was  contradicted  by  the  recitals 
in  the  decree. 

A  decree  against  an  infant  without 
first  appointing  a  guardian  ad  litem  is 
error  apparent.  Grace  v.  Field,  13 
Ga.  24. 

Or  against  an  infant  without  an 
answer.     Lee  v.  Braxton,  5  Call.  (Va.) 

459- 

Or  without  legal  notice  or  defense. 
Peak  V.  Percifull,  3  Bush  (Ky.)  218. 

Or  without  giving  the  infant  a  day 
to  show  cause  against  the  decree. 
Perry  v.  Phelips,  17  Ves.  177;  Gregor  v. 
Moles  worth,  2  Ves.  109;  Lee  v.  Brax- 
ton, 4  Call  (Va.)459;  Wright  z^.  Miller, 
I  Sandf.  Ch.  (N.  Y.)  120;  except  where 
title  is  divested  by  the  decree,  Win- 
chester V.  Winchester,  i  Head  (Tenn.) 
460. 

In  Tennessee,  a  decree  not  recit- 
ing the  facts  upon  which  it  is  founded 
shows  error  apparent.  Burdine  v. 
Shelton,  10  Yerg.  (Tenn.)  41. 

Or  a  decree  of  the  chancellor  revers- 
ing a  final  decree  rendered  at  a  pre- 
ceding term.  Saunders  v.  Gregory,  3 
Heisk.  (Tenn.)  567. 

Entering  a  decree  pro  confesso  with- 
out an  interlocutory  order  is  error 
apparent.  Bennett  v.  Brown,  56  Ga. 
216;  Grace  v.  Field,  13  Ga.  24.  See 
also  Braxton  v.  Lee,  4  Hen.  &  M. 
(Va.)  376.  Compare  Guerry  v.  Perry- 
man,  12  Ga.  14,  and  LaGrange,  etc.,  R. 
Co.  V.  Rainey,7  Coldw.  (Tenn.)420,  the 
latter  case  holding  that  a  defendant 


who  is  properly  served  and  does  not 
appear  is  not  prejudiced  by  the  ir- 
regularity. 

An  order  to  enforce  a  decree  which 
it  transcends  is  error  apparent.  Grace 
V.  Field,  13  Ga.  24. 

A  decree  of  foreclosure  and  sale 
shows  error  apparent  where  it  includes 
land  not  described  in  the  mortgage,  a 
copy  of  which  was  annexed  to  the  bill. 
Thompson  v.  Maxwell,  16  Fla.  773. 

Likewise  a  decree  against  an  ad- 
ministrator de  bonis  propriis  on  a  bill 
filed  against  him  in  his  representative 
character,  which  does  not  suggest  a 
devastavit.  Dance  v.  McGregor,  5 
Humph.  (Tenn.)  428. 

And  a  decree  in  favor  of  an  unsued 
intervener  without  service  of  process 
on  or  any  appearance  to  his  cross- 
bill, and  without  any  order  making 
him  a  party.  Peak  v.  Percifull,  3 
Bush  (Ky.)2i8. 

For  miscellaneous  instances  of  error 
apparent  under  this  head,  see  Thomp- 
son V.  Edwards,  3  Va.  659;  Dillon  v. 
Davis,  3  Tenn.  Ch.  386;  Saunders  v, 
Gregory,  3  Heisk.  (Tenn.)  567. 

Error  not  Apparent. — Whether  a  de- 
cree against  a  party  when  he  is  dead 
and  unrepresented  may  be  reversed  on 
a  bill  of  review  was  made  a  query  in 
Neilson  I*.  Holmes,  Walk.  (Miss.)  261, 
and  decided  in  the  negative  in  Arnold 
V.  Moyers,  I  Lea  (Tenn.)  313. 

The  rendition  of  a  decree  after  the 
death  of  a  party,  and  without  revivor, 
is  not  error  apparent  unless  it  appears 
on  the  face  of  the  decree.  Arnold  v. 
Moyers,  i  Lea  (Tenn.)  308. 

That  a  decree  was  rendered  in  the 
absence  of  counsel,  is  not  available 
error  on  a  bill  of  review.  Randall  v. 
Payne,  i  Tenn.  Ch.  137;  Tilghman  v. 
Werk,  39  Fed,  Rep.  683;  Quarrier  v. 
Carter,  4  Hen.  &  M.  (Va.)  242;  Wiser 
V.  Blachly,  2  Johns.  Ch.  (N.  Y.)  490. 

A  decree  regular  on  its  face  is  not 
erroneous  because  of  an  alleged  agree- 
ment or  consent  of  the  guardian  ad 
litem  of  the  infant  defendant,  which 
is  not  referred  to  in  the  record,  with- 
out allegation  or  proof  that  such  agree- 
ment was  improperly  made.  Frank- 
lin Sav.  Bank  v.  Taylor,  53  Fed.   Rep. 

854. 

It  is  not  error  apparent  within  the 
rule  to  dismiss  a  bill  when  some  of 
the  defendants  have  not  answered. 
Finley  v,  Taylor,  8  Baxt.  (Tenn.)  237. 


3  Encyc.  PI.  &  Pr, — 37. 
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ent  cannot  be  predicated  of  merely  formal  irregularities,*  nor  of 
matters  resting  in  discretion.* 

3.  Must  be  Prejudicial. — Nor  can  a  bill  of  review  be  maintained 
by  one  who  is  not  prejudiced  by  the  decree  complained  of.^ 

4.  The  Face  of  the  Decree. — In  order  to  ascertain  if  there  be 
error  in  the  decree,  the  general  practice  in  this  country  is  to  look 
back  of  the  decree  into  the  whole  record  of  the  pleadings  and  pro- 


Presumption  of  Regularity. — The  pre- 
sumption is  in  favor  of  the  regularity 
of  proceedings  not  shown  to  be  ir- 
regular. Price  z/.  Notrebe,  17  Ark.  45; 
Head  v.  Perry,  i  T.  B.  Mon.  (Ky.)  254. 

Want  of  notice  of  the  time  and 
place  for  the  taking  of  an  account  by  a 
commissioner  is  not  sufficient  to  sus- 
tain a  bill  of  review  where  the  objec- 
tion was  not  taken  before  the  decree 
was  rendered.  Shenandoah  Valley 
Nat.  Bank  v.  Shirley,  26  W.  Va.  563. 

A  similar  defect  in  the  proceedings 
was  waived  in  like  manner  in  Winston 
V.  Johnson,  2  Munf.  (Va.)  305. 

There  must  be  a  strong  case  of 
error  made  out.  Irby  v.  M'Crae,  4 
Desaus.  (S.  Car.)  422. 

1.  Such  as  a  formal  variance  be- 
tween the  decree  and  the  verdict  of 
the  jury,  which  can  be  remedied  by 
amendment.  Guerry  z/.  Perryman,  12 
Ga.  14. 

Or  a  final  decree  based  upon  the 
register's  report,  but  rendered  before 
confirmation  thereof.  Ashford  v. 
Patton,  70  Ala.  479. 
.  Or  where  the  bill  is  formally  de- 
fective, of  which  advantage  should 
have  been  taken  by  demurrer.  Good- 
rich V.  Thompson,  88  111.  207;  Saum  v. 
Stingley,  3  Iowa  514. 

Or  a  miscasting  which  might  have 
been  rectified  by  proper  attention. 
Simms  v.  Thompson,  i  Dev.  Eq.  (N. 
Car.)  203.  See  also  Massie  v.  Gra- 
ham, 3  McLean  (U.  S.)  41. 

Or  an  irregularity  in  bringing  a 
case  to  a  hearing.  Quarrier  v.  Carter, 
4  Hen.  &  M.  (Va.)  242. 

Or  a  neglect  of  a  guardian  ad  litem 
of  an  infant  to  answer  a  bill  after  it 
was  amended  in  an  unimportant  par- 
ticular.    Forman   v.  Stickney,  77  111. 

575- 

Or  an  irregularity  in  an  appeal, 
whereby  it  was  contended  that  the 
decree  of  the  appellate  court  contained 
error  apparent.  Brown  v.  Haines,  12 
Ohio  I. 

Or  an  omission  to  serve  notice  of  his 
appointment  upon  a  guardian  ad  litem 

5: 


who    has    appeared     and    answered. 
George  v.  George,  67  Ala.  192. 

See  further,  for  illustrations  of  the 
text,  Berdanatti  v.  Sexton,  2  Tenn. 
Ch.  699;  Hargraves  v.  Lewis,  7  Ga. 
no;  Gary  v.  May,  16  Ohio  66;  Win- 
ston V.  Johnson,  2  Munf.  (Va.)  305. 

2.  Sending  an  issue  to  a  jury,  even 
where  the  evidence  clearly  preponder- 
ates on  one  side,  is  an  instance  of  this 
kind.  Her  v.  Routh,  3  How.  (Miss.) 
276. 

Or  rendering  a  decree  without  ref- 
erence to  a  master.  Ashford  v.  Pat- 
ton,  70  Ala.  479;  McCall  v.  McCurdy, 
69  Ala.  65. 

Or  refusal  to  permit  an  amendment 
or  a  supplemental  bill  to  be  filed. 
Turner  v.  Berry,  8  111.  541. 

Nor  can  error  be  predicated  of  a 
decision  upon  the  question  of  costs 
where  costs  are  discretionary.  Clark 
V.  Clark,  4  Hayw.  (Tenn.)  36,  where 
the  reasons  given  by  the  court  are 
conclusive. 

3.  LaGrange,  etc.,  R.  Co.  v.  Rai- 
ney,  7  Coldw.  (Tenn.)  420;  Livingston 
V.  Noe,  I  Lea  (Tenn.)  55;  George  v. 
George,  67  Ala.  192;  Hargraves  v. 
Lewis,  7  Ga.  118;  Tremper  v.  Barton, 
18  Ohio 418;  Burley  v.  Flint,  105  U.  S. 
247;  Brown  v.  White,  16  Fed.  Rep. 
900;  Laidley  v.  Kline,  25  W.  Va.  208; 
Harris  v.  Hanie,  37  Ark.  354. 

Defect  of  Parties. — A  party  cannot 
have  a  bill  of  review  because  other 
parties  were  not  served.  Horner 
V.  Zimmerman,  45  111.  14.  See,  how- 
ever, Alexander  v.  Slavens,  7  B. 
Mon.  (Ky.)  351,  where  a  want  of  nec- 
essary parties  was  held  sufficient 
ground  for  a  bill  of  review;  and  Mc- 
Call V.  McCurdy,  69  Ala.  65,  holding 
that,  in  such  a  case,  it  must  be  shown 
that  complainant  was  prejudiced. 

Original  Bill  without  Equity. — One 
who  was  complainant  in  a  suit 
cannot  have  a  bill  of  review  where 
there  is  an  evident  want  of  equity  in 
the  original  bill.  Todd  v.  Laughlin, 
3  A.  K.  Marsh.  (Ky.)  535;  Todd  v. 
Lackey,  i  Litt.  (Ky.)  270. 
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ceedings,  including  orders,  master's  report,  etc.,  but  excluding  the 
evidence.* 

5.  Matters  of  Fact. — Matters  of  fact  cannot  be  inquired  into  on 
a  bill  of  review  for  error  apparent.* 


1.  Putnam  v.  Day,  22  Wall.  (U.  S.) 
60;  Shelton  v.  Van  Kleeck,  106  U.  S. 
532;  Buffington  v.  Harvey,  95  U.  S. 
99;  Whiting  V.  U.  S.  Bank,  13  Pet.  (U. 
S.)  6;  Barker  v.  Barker.  2  Woods  (U. 
S.)  242;  McDougald  v.  Dougherty,  39 
Ala.  409;  Enochs  v.  Harrelson,  57 
Miss.  465;  Knowland  v.  Sartorious, 
46  Miss.  45;  Axtelle  v.  Pulsifer  (111., 
1895),  39  N.  E.  Rep.  618;  Evans  v. 
Parrott,  26  Ark.  600;  Bartlett  v.  Fi- 
field,  45  N.  H.  8r;  Saum  v.  Stingley,  3 
Iowa  514;  Rawlings  v.  Rawlings,  75 
Va.  76;  Pracht  v.  Lange,  81  Va.  711; 
Parker  v.  Dillard,  75  Va.  418;  Dain- 
gerfield  z/.  Smith,  83  Va.  81. 

"  The  question  presented  by  a  bill 
of  review  for  error  apparent  is  whether 
the  decree  rendered  is  supported,  tak- 
ing everything  as  stated  by  the  record, 
excluding  the  evidence,  to  be  true." 
Enochs  V.  Harrelson,  57  Miss.  465. 

Commissioner's  Beport. — An  error  in 
the  calculation  of  interest  apparent 
on  the  face  of  a  commissioner's  re- 
port may  constitute  such  error 
apparent  as  to  sustain  a  bill  to  re- 
view a  decree  based  thereon.  Shen- 
andoah Valley  Nat.  Bank  v.  Shirley, 
26  W.  Va.  563.  See  also  Ambler  v. 
Macon,  4  Call  (Va.)  605. 

Decree  Omitting  Facts. — If  the  de- 
cree does  not  contain  a  statement 
of  the  material  facts  on  which  it  is 
based,  there  can  be  no  relief  by  a 
bill  of  review,  but"  only  upon  appeal 
to  some  superior  tribunal.  Dexter  v. 
Arnold,  5  Mason  (U.  S.)  303. 

Affidavits  after  Decree. — The  court 
cannot  look  to  affidavits  filed  in  the 
cause  after  the  final  decree.  Proudfit 
■v.  Picket,  7  Coldw.  (Tenn.)  563.  See 
also  Hoffman  v.  Knox,  50  Fed.  Rep. 
490. 

2.  A  party  cannot  contest  the  pro- 
priety of  a  decree  on  the  ground  that 
it  was  not  justified  by  the  evidence. 

Alabama. — Caller  v.  Shields,  2  Stew. 
&  P.  (Ala.)  417;  Ashford  v.  Patton,  70 
Ala.  479;  Banks  v.  Long,  79  Ala.  319. 

District  of  Columbia. — Contee  v. 
Lyons.  19  D.  C.  207. 

Georgia. — Central  Georgia  Bank  v. 
Iverson,  73  Ga.  23;  Guerry  v.  Perry- 
man,  12  Ga.  14. 

Illinois.  —  Turner    v.    Berry,    8    111. 


541;  Evans  v.  Clement,  14  111.  206; 
Fellers  v.  Rainey,  82  111.  116;  Burgess 
V.  Pope,  92  111.  255;  Getzler  v.  Saroni, 

18  111.  511;  Garrett  v.  Moss,  22  111. 
363- 

Mississippi. — Enochs  v.  Harrelson, 
57  Miss.  465. 

Pennsylvania. — Cassidy's  Estate,  6 
Pa.  Co.  Ct.  Rep.  627;  Riddle's  Estate, 

19  Pa.  St.  431;  Priestley's  Appeal,  127 
Pa.  St.  420;  Earp's  Estate,  6  Phila. 
(Pa.)  138. 

Tennessee. — Winchester  v.  Winches- 
ter, I  Head  (Tenn.)  460;  Fuller  v.  Mc- 
Farland,  6  Heisk.  (Tenn.)  79;  Living- 
ston V.  Noe,  I  Lea  (Tenn.)  55;  Ward  v. 
Kent,  6  Lea  (Tenn.)  128;  Rodgers  v. 
Dibrell,  6  Lea  (Tenn.)  69;  Berdanatti 
V.  Sexton,  2  Tenn.  Ch.  699;  Drake  v. 
Drake,  12  Heisk.  (Tenn.)  704;  Ander- 
son V.  Tennessee  Bank,  5  Sneed 
(Tenn.)  661. 

Virginia. — Davis  v.  Morris,  76  Va. 
21;  Hancock  v.  Hutcherson,  76  Va. 
609;  Rawlings  v.  Rawlings,  75  Va.  76; 
Thomson  v.  Brooke,  76  Va.  160. 

West  Virginia. — Middleton  v.  Selby, 
19  W.  Va.  168;  Thompson  v.  Edwards, 
3  W.  Va.  659;  Keck  v.  Allender,  37  W. 
Va.  201;  Nichols  v.  Nichols,  8  W.  Va. 
174;  Lorentz  v.  Lorentz,  38  W.  Va. 
556. 

United  States.  —  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  S.  i;  Dex- 
ter V,  Arnold,  5  Mason  (U.  S.)  303; 
Wallamet  Iron  Bridge  Co.  v.  Hatch, 
19  Fed.  Rep.  347;  Kimberly  v.  Arms, 
40  Fed.  Rep.  548;  Beard  v.  Burts,  95 
U.  S.  434;  Whiting  v.  U.  S.  Bank,  13 
Pet.  (U.  S.)6. 

Other  States. — Mattair  v.  Card,  19 
Fla.  455;  Bartlett  v.  Fifield,  45  N.  H. 
81;  Saum  V.  Stingley,  3  Iowa  514; 
Seguin  v.  Maverick,  24  Tex.  526;  Bar- 
num  V.  McDaniels,  64  Vt.  177;  Dough- 
erty V.  Morgan,  6  T.  B.  Mon.  (Ky.) 
151;  Webb  V.  Pell,  3  Paige  (N.  Y.) 
368. 

Waiver  of  Lien. — Whether  a  vendor 
intends  to  waive  his  lien  by  taking 
personal  security  is  a  question  of  fact. 
The  presumptiofi  that  he  does  may  be 
rebutted  by  proof,  and  error  in  decid- 
ing upon  the  fact  of  waiver  is  not 
error  apparent.  Burson  v.  Dosser,  i 
Heisk.  (Tenn.)  754. 
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V.  Newly  DISCOVEHED  MATTEK — Requisites  of  the  New  Matter. — The 
new  matter  for  which  a  bill  of  review  will  lie  must  be  relevant 
and  material,*  such  as  would  probably  have  changed  the  result 


Ownership  of  Attached  Property  is  a 
question  of  fact,  and  error  in  deciding 
it  can  be  corrected  only  by  appeal. 
Kern  v.  Wyatt,  89  Va.  885. 

Conclusions  from  Admitted  Facts. — 
But  the  pleadings  may  be  looked  to, 
and  if  the  conclusions  drawn  from  ad- 
mitted facts  show  error  in  law,  the  bill 
of  review  will  lie.  Beard  v.  Burts, 
95  U.  S.  436. 

In  Ohio  the  exhibits  and  depositions 
are  open  for  examination  unless  the 
facts  are  stated  or  found  in  the  de- 
cree. When  the  facts  are  so  stated 
the  court  will  only  inquire  on  review 
whether  they  are  a  sufficient  basis  for 
the  decree.  Stevens  v.  Hey,  15  Ohio 
313;  Sea  V.  Carpenter,  16  Ohio  412; 
Nolan  V.  Urmston,  18  Ohio  273;  Gaz- 
ley  V.  Huber,  3  Ohio  St.  399;  M'Louth 
V.  Rathbone,  19  Ohio  21;  Ludlow  v. 
Kidd,  2  Ohio  372.  See  also  Marvin 
V.  Trumbull.  Wright  (Ohio)  386; 
Creed  v.  Lancaster  Bank,  i  Ohio  St. 
i;  Holman  v.  Riddle,  8  Ohio  St.  384; 
Tracey  v.  Sacket,  i  Ohio  58. 

But  where  there  is  no  evidence  at 
all  to  support  a  decree,  it  will  be  re- 
versed for  that  reason  on  a  bill  of  re- 
view. Medina  County,  etc.,  Ins.  Co. 
V.  Bollmeyer,  5  Ohio  St.  107. 

1.  Hatcher  v.  Hatcher,  77  Va.  600; 
Parker  J'.  Logan,  82  Va.  376;  Curry  v. 
Burns,  3  Call  (Va.)  183;  Carter  v. 
Allan,  21  Gratt.  (Va.)  241;  Traphagen 
V.  Voorhees,  45  N.  J.  Eq.  41;  Lorentz 
V.  Lorentz,  38  W.  Va.  556;  Puryear  v, 
Puryear,  5  Baxt.  (Tenn.)  640. 

Pertinency  to  the  Issue. — There  is 
some  contrariety  in  the  decisions  as  to 
whether  the  newly  discovered  matter 
must  not  be  such  as  would  be  perti- 
nent to  the  issue  at  the  hearing.  In 
Massie  v.  Graham,  3  McLean  (U.  S.) 
41,  it  was  said  to  be  the  better  opinion 
that  this  is  not  necessary  if  the  new 
matter  be  of  such  a  nature  as  to  have 
changed  the  decree.  In  Young  v. 
Keighly,  16 Ves.  Jr.  348,  Lord  Eldon  said 
that  the  newevidence  must  be  evidence 
of  a  fact  materially  present  upon  the 
decree.  Substantially  the  same  lan- 
guage was  used  by  Chancellor  Kent 
in  Livingston  v.  Hubbs,  3  Johns.  Ch. 
(N.  Y.)  127.  In  Jenkins  v.  Eldredge, 
3  Story  (U.  S.)  311,  Judge  Story  said: 
"  It  must  be  evidence  bearing  directly 
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on  the  very  merits  of  the  case  and  af- 
fecting the  very  foundation  of  the 
original  decree." 

See  Partridge  v.  Usborne,  6  Russ. 
195,  to  the  point  that  the  new  evidence 
may  relate  to  a  matter  not  in  issue  in 
the  original  cause. 

But  evidence  to  prove  a  title  not  be- 
fore in  issue  would  not  be  proper. 
Vaughan  v.  Cutrer,  49  Miss.  782.  See 
also  U.  S.  V.  Semperyac,Hempst.(U.S.) 
118.  Nor  can  the  bill  be  sustained  for 
new  matter  which  would  not  be  ad- 
missible on  the  point  wherein  error  in 
fact  is  claimed.  Schaefer  v.  Wun- 
derle  (111.,  1895),  39  N.  E.  Rep.  623. 

New  Evidence  in  Parol. — There  are 
some  authorities  which  seem  to  hold 
that  leave  should  not  be  granted 
simply  to  allow  new  oral  testimony  as 
to  facts  which  were  controverted  on 
the  former  hearing;  and  that  as  to 
these  facts  nothing  short  of  written 
evidence  will  lay  the  foundation  of  a 
bill  of  review. 

In  Gilbert's  Forum  Romanum,  c.  10, 
p.  186,  it  is  said  the  court  under  a  bill 
of  review  will  examine  into  nothing 
that  was  in  the  original  cause  unless 
it  be  new  matter  happening  subse- 
quent, which  was  before  in  issue,  or 
upon  matter  of  record  or  writing  not 
known  before.  Lord  Talbot,  in  Taylor 
V.  Sharp,  3  P.  Wms.  371,  held  that  the 
new  matter  must  be  a  release,  or  re- 
ceipt, or  something  of  that  kind,  for 
unless  the  new  evidence  was  limited 
to  evidence  in  writing,  a  vexatious 
person  might  resort  to  a  bill  of  re- 
view as  a  means  to  oppress  his  adver- 
sary and  keep  the  cause  from  ever 
being  at  rest.  This  case  was  cited 
with  approval  by  Chancellor  Kent  in 
Livingston  v.  Hubbs,  3  Johns.  Ch. 
(N.  Y.)  124;  and  the  latter  case  was  in 
turn  cited  with  approval  by  Justice 
Nelson  in  Southard  v.  Russell,  16 
How.  (U.S.)  569.  Judge  Story,  in  de- 
ciding Dexter  v.  Arnold,  5  Mason  (U. 
S.)  314,  seems  to  understand  Living- 
ston V.  Hubbs,  3  Johns.  Ch.  (N.  Y.)  124, 
as  holding  that  the  new  evidence,  to  be 
sufficient  to  entitle  a  party  to  a  bill  of 
review,  must  not  be  a  mere  accumula- 
tion of  oral  evidence  as  to  a  fact  which 
was  in  issue  on  the  former  hearing, 
but  must   consist   of   some   stringent 
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had   it   been  brought  forward,*   and  which   was   not  known  to 
the  plaintiff  or  his  attorney  in  time  to  be   used  in  the  suit,* 


written  evidence  or  newly  discovered 
paper.  This  is  the  doctrine  which  the 
Court  of  Appeals  of  Kentucky  laid 
down  in  Respass  v.  McClanahan, 
Hard.  (Ky.)  350;  Carneal  v.  Wilson,  3 
Litt.  (Ky.)  90;  and  Head  v.  Head,  3  A. 
K.  Marsh.  (Ky.)  121;  and  which  Judge 
Story  thought  was  supported  by  sound 
reason.  That  new  evidence  relating 
to  a  fact  particularly  in  issue  at  the 
former  hearing  must  be  in  writing,  see 
also  Bradshaw  v.  Garrett,  i  Port.  (Ala.) 
47;  Caller  7/.  Shields,  2  Stew.  &  P.  (Ala.) 
417;  Benson  v.  Outten,  5  J.  J.  Marsh. 
(Ky.)  609,  granting  a  bill  of  review 
upon  the  accidental  discovery  of  re- 
ceipts; Mitchell  V.  Berry,  i  Mete. 
(Ky.)  602;  Vaughn  r/.  Hann,  6  B.  Mon. 
(Ky.)34o;  Tilman  v.  Tilman,  4  J.  J. 
Marsh.  (Ky.)  117;  Hinson  v.  Pickett, 
2  Hill  Eq.  (S.  Car.)  351;  Brewer 
V.  Bowman,  3  J.  J.  Marsh.  (Ky.) 
492;  Ketchum  v.  Breed,  66  Wis.  85; 
Long  V.  Cranberry,  2  Tenn.  Ch.  85. 
In  Easley  v.  Kellom,  14  Wall.  (U.  S.) 
279,  a  bill  of  review  was  granted  upon 
the  discovery  of  an  important  docu- 
ment; and  in  Ex  p.  Vandersmissen,  5 
Rich.  Eq.  (S.  Car.)  519,  upon  the  dis- 
covery of  a  deed;  and  in  Nichols  v. 
Nichols,  8  W.  Va.  174,  upon  the  dis- 
covery of  a  receipt;  and  in  Webster  v. 
Diamond,  36  Ark.  532,  on  the  discov- 
ery of  new  matter  in  writing. 

There  are  other  authorities,  how- 
ever, which  expressly  hold  that  any 
evidence,  whether  written  or  oral,  and 
whether  it  relates  to  facts  which  were 
controverted  on  the  former  hearing 
or  to  entirely  new  facts,  which  is  so 
cogent  as  likely  to  have  produced  a 
different  decree,  will  be  sufficient  to 
sustain  a  bill  of  review.  Massie  v, 
Graham,  3  McLean  (U.  S.)  41 ;  Long  v. 
Cranberry,  2  Tenn.  Ch.  85;  Thomas 
V.  Rawlings,  34  Beav.  50.  See  also 
Huffacre  v.  Green,  4  Hayw.  (Tenn.) 
51:  Bowen  v.  Seale,  45  Miss.  30;  Con- 
nolly V.  Connolly,  32  Gratt.  (Va.)  657; 
Traphagen  v.  Voorhees,  45  N.  J.  Eq. 

41- 

Must  Belate  to  Decree  Itself. — New 
matter  which  relates  only  to  proceed- 
ings subsequent  to  the  decree,  as,  for 
instance,  a  sale  under  a  decree,  and 
which  could  have  no  effect  on  the  de- 
cree, is  not  available.  Conover  v. 
Musgrave,  68  111.  61;  Shelton  v.  Van 
Kleeck,  106  U.   S.  532;  Gies  v.  Green, 


42  Mich.  107.  Compare  Thomas  v. 
Burt,  52  Mich.  489. 

Change  of  Suling. — A  change  by  the 
appellate  court  of  its  ruling  on  a  ques- 
tion of  law  and  fatt  is  not  such  new 
matter  as  will  sustain  a  bill  of  review. 
Tilghman  v.  Werk,  39  Fed.  Rep.  680. 
See  also  Bledsoe  v.  Carr,  10  Yerg. 
(Tenn.)  55. 

1.  Florida. — Ownes  v.  Forbes,  9  Fla. 

Illinois. — Boyden  v.  Reed,  55  111. 
458;  Aholtz  V.  Durfee,  122  111.  286, 
affirming  25  111.  App.  43. 

Kentucky. — Brewer  v.  Bowman,  3  J. 
J.  Marsh.  (Ky.)  492;  Brunk  v.  Means, 
II  B.  Mon.  (Ky.)  220;  Mitchell  v. 
Berry,  i  Mete.  (Ky.)  602. 

Michigan. — Donovan  v.  Dwyer,  62 
Mich.  249. 

Rhode  Island. — Doyle  v.   Petitioner, 

14  R.  I.  55- 

Tennessee. — Long  v.  Cranberry,  2 
Tenn.  Ch.  85;  Young  v.  Henderson, 
4  Hayw.  (Tenn.)  189;  Cleveland  v. 
Martin,  2  Head  (Tenn.)  128;  Win- 
chester V.  Winchester,  i  Head  (Tenn.) 
460. 

Vermont. — Brainard  v.  Morse,  47  Vt. 
320. 

Virginia. — Connolly  v.  Connolly,  32 
Gratt.  (Va.)  657;  Trevelyan  v.  Lofft, 
83  Va.  141;  Carter  v.  Allan,  21  Gratt. 
(Va.)  241;  Hatcher  v.  Hatcher,  77  Va. 
600;  Douglass  V.  Stephenson,   75  Va. 

747- 

United  States. — Southard  v.  Russell, 
16  How.  (U.  S.)  547;  Purcell  v.  Miner, 
4  Wall.  (U.  S.)  519. 

England. — H  ungate  v.  Gascoyne, 
2  Ph.  25;  Ord  V.  Noel,  6  Madd.  127; 
Hosking  v.  Terry,  8  Jur. ,  N.  S.  975. 

See  also  Bates  v.  Great  Western 
Tel.  Co.,  134  111.  536,  affirming  ^iS  111. 
App.  254;  Maddox  v.  Apperson,  14 
Lea  (Tenn.)  596;  Greer  v.  Turner,  47 
Ark.    29;  Quick  v.   Lilly,  3   N.  J.    Eq. 

255- 

2.  Arkansas. — Woodall  v.  Moore,  55 
Ark.   22;   White  v.   Holman,  32  Ark. 

757- 

Georgia, — Murphy  v.  Savannah,  73 
Ga.  263. 

Illinois. — McDaniel  v.  James,  23  111. 

356- 

Kentucky. — Calmes  v.  Ament,  i  A. 
K.  Marsh.  (Ky.)  459;  Carters.  Sten- 
nett,  10  B.  Mon.  (Ky.)  250;  M'Cracken 
V.  Finley,  i  Bibb  (Ky.)  455. 
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Michigan. — Ryerson  v.  Eldred,  23 
Mich.  537. 

Pennsylvania. — Costen's  Appeal,  13 
Pa.  St.  292;  Rittenhouse's  Estate,  i 
Pars.  Sel.  Cas.  (Pa.)  313. 

Vermont. — Stevens  v.  Dewey,  27  Vt. 
638. 

Virginia. — Norfolk  Trust  Co.  v. 
Foster,  78  Va.  413;  M'Call  z'.  Graham, 
I  Hen.  &  M.  (Va.)  13;  Curry  v. 
Burns,  3  Call  (Va.)  183;  Triplett  v. 
Wilson,  6  Call  (Va.)  47;  Winston  v. 
Johnson,  2  Munf.  (Va.)  305;  LeGrand 
V.  Francisco,  3  Munf.  (Va.)  83. 

IVest  Virginia. — Henry  v.  Davis,  13 
W.  Va.  256. 

United  States.  —  Shelton  v.  Van 
Kleeck,  106  U.  S.  532;  Dexter  v. 
Arnold,  5  Mason  (U.  S.)  303.  See 
also  Gullett  v.  Housh.  7  Blackf.  (Ind.) 
52 ;  Burch  v.  Scott,  i  Gill  &  J.  (Md.)  393 ; 
Puryear  v.  Puryear,  5  Baxt.  (Tenn.) 
640. 

Discovery  since  Pablication.  —  The 
£nglishrn\e,  requiring  that  new  matter 
should  have  come  to  light  after  the 
decree,  has  been  relaxed,  and  it  is  suf- 
ficient if  such  new  matter  be  discov- 
ered subsequent  lo publication.  Caller 
V.  Shields,  2  Stew.  &  P.  (Ala.)  417. 
See  also  Cochran  v.  Rison,  20  Ala. 
463.  But  in  describing  the  require- 
ments of  a  bill  of  review  for  new  mat- 
ter, it  is  commonly  stated  by  the  courts, 
as  will  appear  in  the  cases  cited  at  the 
head  of  this  note,  that  the  new  matter 
must  have  been  discovered  after  the 
decree. 

Vacating  of  Collateral  Decree.— The 
vacating,  subsequent  to  the  decree,  of 
a  collateral  decree  which  was  intro- 
duced and  treated  as  res  adjudicata, 
would  be  proper  and  sufficient  new  mat- 
ter, but  not  when  such  collateral  decree 
was  void  for  want  of  jurisdiction  of 
the  court — a  fact  which  is  not  new 
matter  and  was  presumptively  known 
when  the  decree  was  offered  in  evi- 
dence. Vetterlein  v.  Barker,  45  Fed. 
Rep.  741. 

To  a  Point  not  in  Isane. — Discovery 
of  new  witnesses  to  a  point  which  the 
party  knew  of  but  failed  to  put  in  is- 
sue, is  not  sufficient.  Bowles  f.  South, 
Hard.  (Ky.)  460. 

Erroneous  Advice  of  Counsel. — Wrong 
advice  of  counsel,  or  his  inability  to 
attend  the  trial,  a  fact  which  was  un- 
known to  the  party  at  the  time,  is  in- 


sufficient. Franklin  v.  Wilkinson,  3 
Munf.  (Va.)  112.  See  also  Foy  v.  Foy, 
25  Miss.  207. 

Ignorance  of  Pendency  of  Suit. — 
Whether  ignorance  by  a  party  that  he 
was  a  party  to  the  suit,  no  service  of 
process  having  been  made  upon  him, 
will  sustain  a  bill  of  review,  quare. 
Proudfit  V.  Picket,  7  Coldw.  (Tenn.) 
563. 

Decree  after  Death  of  a  Party. — Ren- 
dering a  decree  after  the  death  of  a 
party,  without  proper  revivor,  is  not 
new  matter  arising  after  the  decree. 
Arnold  v.  Moyers,  i  Lea  (Tenn.)  308. 

Evidence  Known. — Evidence  that  the 
party  had  knowledge  of  should  have 
been  procured.  Whelan  v.  Cook,  29 
Md.  i;  Putnam  v.  Clark,  36  N.  J.  Eq. 
33- 

If  he  did  not  have  time  to  get  it  he 
should  apply  for  a  continuance  or  re- 
hearing. Speight  V.  Adams,  i  Freem. 
Ch.  (Miss.)  318;  Green's  Appeal,  59  Pa. 
St.  235. 

Evidence  Impeaching  Defendant's  An- 
swer.— Where  the  plaintiff  knew  the 
defendant's  sworn  answer  was  untrue, 
but  only  afterward  discovered  docu- 
mentary evidence  to  establish  the  fact, 
a  bill  of  review  was  granted.  Nichols 
V.  Nichols,  8  W.  Va.  174. 

Discovery  of  Defense. — In  Allen  v. 
Barksdale,  i  Head  (Tenn.)  238,  it  was 
held  that  the  discovery  by  the  defend- 
ant that  he  had  a  defense  to  the  orig- 
inal bill  was  not  a  ground  for  a  bill  of 
review. 

Imputed  Knowledge  of  Attorneys  or 
Agents.  —  Testimony  known  to  the 
part5''s  attorney  is  known  to  the  party, 
within  the  rule.  Greenlee  v.  Mc- 
Dowell, 4  Ired.  Eq.  (N.  Car.)  481. 

That  documents  which  the  party  in- 
tended to  file  with  his  original  bill 
were  lost  or  mislaid  by  his  counsel,  is 
not  sufficient.  Jones  v.  Pilcher,  6 
Munf.  (Va.)  425. 

Persons  under  disability  are  bound 
by  the  knowledge  of  their  agents. 
Winchester  v.  Winchester,  i  Head. 
(Tenn.)  460. 

Knowledge  of  Predecessor  in  Title. — 
Parties  claiming  through  a  general 
assignee  are  bound  to  inquire  of  him, 
in  case  of  a  controversy,  for  any  facts 
in  his  knowledge  bearing  on  it.  Failure 
to  do  this  is  gross  negligence.  Ryer- 
son V.  Eldred,  23  Mich.  537. 
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For  Error  Apparent. 


gence.*     Newly  discovered  evidence  which  is  merely  cumulative, 
or  goes  to  impeach  the  character  of  witnesses,  is  insufficient.* 

VI.  Time  for  Filing— 1.  For  Error  Apparent.— A  bill  of  review 
for  error  apparent  on  the  record  must  be  brought  within  the  time 


1.  Alabama. — Bradshaw  v.  Garrett, 
I  Port.  (Ala.)  47;  Caller  v.  Shields,  2 
Stew.  &  P.  (Ala.)  417;  Murrell  v. 
Smith,  51  Ala.  301. 

Indiana.  ■ —  Jenkins  v.  Prewitt,  7 
Blackf.  (Ind.)329;  Jenkins  t/.  Prewitt, 
5  Blackf.  (Ind.)  7. 

Kentucky. — Tilman  v.  Tilman,  4  J.  J. 
Marsh  (Ky.)  117;  Gentry  v.  Thorn- 
berry,  3  Dana  (Ky.)  500;  Brunk  v. 
Means,  ii  B.  Mon.  (Ky.)22o;  Mitchell 
V.  Berry,  i  Mete.  (Ky.)  602. 

Pennsylvania. — Green's  Appeal,  59 
Pa.  St.  235;  Scott's  Appeal,  112  Pa.  St. 
427;  Hartman's  Appeal,  36  Pa.  St.  70; 
Milligan's  Appeal,  82  Pa.  St.  395;  Con- 
rad V.  Conrad,  9  Phila.  (Pa.)  510. 

South  Carolina. — Simpson  v.  Smith,  6 
Rich.  Eq.  (S.  Car.)  364;  Hinson  v. 
Pickett,  2  Hill  (S.  Car.)  351. 

Tennessee.  —  Carmichael  v.  Snod- 
grass,  6  Lea  (Tenn.)  183;  Frazer  v. 
Sypert,  5  Sneed  (Tenn.)  100;  Young  t/. 
Henderson,  4  Hayw.  (Tenn.)  189. 

Virginia. — Kern  v.  Wyatt,  89  Va. 
885;  Connolly  v.  Connolly,  32  Gratt. 
(Va.)  657;  Carter  v.  Allan,  21  Gratt. 
(Va.)  241;  Trevelyan  v.  Lofft,  83  Va. 
141;  Hatcher  v.  Hatcher,  77  Va.  600. 

United  States. — Dumont  v.  Des 
Moines  Valley  R.  Co.,  131  U.  S., 
Appendix  CLX.;  Massie  v.  Graham, 
3  McLean  (U.  S.)  41;  Spill  w.  Celluloid 
Mfg.  Co.,  22  Fed.  Rep.  94;  Purcell  v. 
Miner,  4  Wall.  (U.  S.)  519;  Dexter  v. 
Arnold,  5  Mason  (U.  S.)303. 

Other  States.  —  Boyden  v.  Reed,  55 
111.  458;  Ketchum  v.  Breed,  66  Wis.  85; 
Hodges  V.  Mullikin,  i  Bland  (Md.) 
503;  Brainard  v.  Morse,  47  Vt.  320; 
Larson  v.  Moore,  i  Tex.  22;  Taylor  j'. 
Boardman,  25  Mich.  527;  Lansing  v. 
Albany  Ins.  Co.,  Hopk.  Ch.  (N.  Y.) 
102;  Sewing  Mach.  Co.  v.  Dunbar,  32 
W.  Va.  335;  Stevens  v.  Hey,  15  Ohio 
313;  Evans  v.  Parrott,  26  Ark.  600; 
Kenon  v.  Williamson,  i  Hayw.  (N. 
Car.)  350;  Perkins  z'.  Partridge,  30  N. 
J.  Eq.   559;  Foy  v.  Foy,  25  Miss.   207. 

In  Dumont  v.  Des  Moines  Valley  R. 
Co.,  13*  U.  S.,  Appendix  CLX.,  a  bill 
of  review  was  denied,  the  new  matter 
consisting  of  record  evidence  in  the 
archives  of  the  government. 

An  Infant  must  show  that  he  has 
exercised   reasonable   diligence    after 


he  became  of  full  age,  even  though 
he  might  have  been  excused  before 
then.  Brunk  v.  Means,  11  B.  Mon, 
(Ky.)220.  See,  however,  A*^  Hoghton, 
Hoghton  V.  Fiddey,  L.  R.  iS    Eq.  573. 

Administrators  who  are  strangers  to 
the  transactions  in  litigation  are  not 
held  to  the  same  stringency  in  this 
behalf  as  persons  who  are  managing 
their  own  affairs.  Owens  v,  Forbes, 
9  Fla.  325. 

In  Knowland  v.  Sartorious,  46  Miss. 
45,  and  Bush  v.  Madeira,  14  B.  Mon. 
(Ky.)  212,  the  requirement  of  the  rule 
was  fulfilled  and  a  bill  of  review 
granted. 

Accidental  discovery  by  a  personal 
representative  of  a  deceased,  of  im- 
portant papers,  after  a  previous  fruit- 
less search,  would  seem  to  show  a 
sufficient  exercise  of  diligence.  Har- 
ris V.  Edmondson,  3  Tenn.  Ch.  211. 

2.  Jones  v.  Robson,  30  Ga.  826; 
Burson  v.  Dosser,  i  Heisk.  (Tenn.) 
754;  Carmichael  v.  Snodgrass,  6  Lea 
(Tenn.)  183;  Randolph  v.  Randolph, 
I  Hen.  &  M.  (Va.)  181:  Parker  v. 
Logan,  82  Va.  376;  Kern  v.  Wyatt,  89 
Va.  885;  Douglass  v.  Stephenson,  75 
Va.  747;  Trevelyan  v.  Lofft,  83  Va.  141; 
Connolly  v.  Connolly,  32  Gratt.  (Va.) 
657;  Kinsell  v.  Feldman,  28  Iowa 
497;  Owens  V.  Forbes,  9  Fla.  325; 
Sewing  Mach.  Co.  v.  Dunbar,  32  W. 
Va.  335;  Southard  v.  Russell,  16  How. 
(U.  S.)  547;  McDougald  v.  Dougherty, 
39  Ala.  409;  Stevens  v.  Hey,  15  Ohio 
313;  Taylor  v.  Boardman,  25  Mich. 
527;  Ketchum  z*.  Breed,  66  Wis.  85. 

New  Evidence  to  Mental  Capacity. — If 
the  mental  capacity  of  a  partj"^  was 
considered  and  passed  upon  by  the 
court  in  the  proceedings  sought  to  be 
reviewed,  new  matter  merely  tending 
to  establish  the  fact  of  incapacity, 
which  might  then  have  been  procured 
by  reasonable  diligence,  is  not  suffi- 
cient to  sustain  a  bill  of  review.  Mc- 
Dowell 7\  Morrcll,  5  Lea  (Tenn.)  278. 

Objection  too  Late  on  Appeal. — But 
unless  the  bill  be  objected  to  in  the 
court  below  on  the  ground  of  the  cu- 
mulative character  of  the  evidence,  it 
will  be  too  late  to  raise  the  objection 
on  appeal.  Her  v.  Routh,  3  How. 
(Miss.)  276. 
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For  Error  Apparent. 


allowed   for  an  appeal  or  writ  of  error,*  except  in  case  of  the 


1.  Foster  Fed.  Pr.  (2d  ed.),  §  354. 

California. — Allen  v.  Currey,  41  Cal. 
320. 

Georgia. — Guerry  v.  Durham,  11  Ga. 
16;  Hargraves  v.  Lewis,  7  Ga.  no. 

Idaho. — Hyde  v.  Lamberson.i  Idaho, 
N.  S.  539- 

Illinois. — Pestel  7'.  Primm,  109  111. 
353;  Chicago  Building  Soc.  v.  Haas, 
III  111.  176;  Bell  V.  Johnson,  in  111. 
374;  Dolton  V.  Erb,  53  111.  289;  Lyon 
V.  Robbins,  46  111.  276. 

Indiana.  —  Gullett  v.  Housh,  7 
Blackf.  (Ind.)  52;  Jenkins  v.  Prewitt, 

5  Blackf.  (Ind.)  7. 

Kentucky. — Mitchell  v.  Berry,  i 
Mete.  (Kv.)  602;  Edmonson  v.  Mar- 
shall, 6  J.'J.  Marsh.  (Ky.)449. 

Alaryland. — Berrett  v.  Oliver,  7  Gill 

6  J.  (Md.)  207;  Pfeltz  V.  Pfeltz,  i  Md. 
Ch.  455. 

Missouri. — Creath  v.  Smith,  20  Mo. 

"3- 

New  York. — Boyd  v.  Vanderkemp, 
iBarb.  Ch.  (N.  Y.)273. 

Pennsylvania. — Littleton's  Appeal, 
93  Pa.  St.  177.  But  see  Beek's  Appeal, 
15  Pa.  St.  406. 

Tennessee. — See  Allen  v,  Barksdale, 
I  Head  (Tenn.)238. 

Virginia. — Shepherd  v.  Larue,  6 
Munf.  (Va.)  529. 

United  States. — Dunlevy  v.  Dun- 
levy,  38  Fed.  Rep.  459;  McDonald 
V.  Whitney,  39  Fed.  Rep.  466; 
Rector  v.  Fitzgerald,  59  Fed.  Rep. 
808;  Taylor  v.  Charter  Oak  L.  Ins. 
Co.,  17  Fed.  Rep.  566,  3  McCrary 
(U.  S.)  484;  Kennedy  v.  Georgia  State 
Bank,  8  How.  (U.  S.)586;  Thomas  v. 
Harvie,  10  Wheat.  (U.  S.)  146;  Clark 
V.  Killian,  103  U.  S.  766;  Central 
Trust  Co.  V.  Grant  Locomotive  Works, 
135  U.  S.  226. 

England. — Smith  v.  Clay,  Amb.  645, 
3  Bro.  C.  C,  by  Belt,  639,  note;  Lyt- 
ton  V.  Lytton,  4  Bro.  C.  C.  441;  Kelly 
V.  Lennon,  i  J.  &  L.  305. 

It  has  been  intimated  that  laches 
for  a  shorter  period  of  time  might  bar 
the  bill,  Chicago  Building  Soc.  v. 
Haas,  III  111.  176;  or  constitute 
ground  for  dismissing  it,  i  Foster 
Fed.  Pr.  (2d  ed.),  §  354. 

And,  on  the  other  hand,  that  circum- 
stances might  justify  a  longer  period. 
Buckner  v.  Forker,  7  Dana  (Ky.)  50, 
holding  that  if  the  bill  is  barred  by 
limitation  it  may  be  sustained  if  it 
contains  proper  allegations  as  a  bill  to 


have  the  benefit  of  the  decree  and  to 
carry  it  into  effect. 

In  Miihigafi,  under  Rule  loi,  no 
bill  of  review  can  be  brought  except 
within  the  time  allowed  for  bringing 
an  appeal,  unless  upon  reasons  satis- 
factory to  the  court.  See  Johnson  v, 
Shepard,  35  Mich.  115;  Sanford  v, 
Haines,  71  Mich.  116. 

And  an  objection  that  the  applica- 
tion is  too  late  will  not  prevail  where 
gross  injustice  would  follow.  Vaughan 
V.  Black,  63  Mich.  215. 

In  Virginia,  the  Code  of  1873,  c.  175, 
§5, provides  alimitation  of  three  years. 
See  Hatcher  v.  Hatcher,  77  Va.  600. 

The  same  period  is  prescribed  in 
West  Virginia  by  c.  133, §  5,  of  the  code, 
and  was  held  to  bar  a  bill,  although  it 
complained  of  errors  committed  in 
subsequent  decrees  in  the  cause  pro- 
nounced within  three  years  from  the 
time  the  bill  was  exhibited.  Core  v. 
Strickler,  24  W.  Va.  689. 

Five  years  "after  rendering"  the 
decree  was  the  period  in  Ohio,  and 
this  was  held  not  to  relate  back  to 
the  first  day  of  the  term.  Nolan  v. 
Urmston,  17  Ohio  170. 

Statutory  Extension  of  Time  TTneonstitn- 
tional. — After  the  period  of  limitation 
fixed  by  the  statute  has  elapsed  it  is 
not  in  the  power  of  the  legislature  to 
remove  the  bar  by  extending  the 
period.  Woodman  v.  Fulton,  47 
Miss.  682. 

Computation  of  Time. — In  England  the 
time  is  computed  from  the  date  of  the 
decree,  and  not  from  the  time  of  the 
enrollment.  Deloraine  v.  Brown,  3 
Bro.  C.  C.  621,  note,  640;  Scarisbrick 
V.  Skelmersdale,  4  Y.  &  C.  106. 

In  Lyon  v.  Robbins,  46  111.  276,  it 
was  held  that  the  time  begins  to  run 
only  when  the  decree  becomes  final 
under  the  statute,  if  the  latter  makes 
it  provisional  for  a  certain  period. 
To  the  same  point  see  Beach  v.  Mos- 
grove,  16  Fed.  Rep.  305. 

A  bona  fide  attempt  to  serve  a  sub- 
poena on  a  bill  of  review  within  the 
time  limited  is  a  sufficient  commence- 
ment of  the  suit.  Webb  v.  Pell,  i 
Paige  (N.  Y.)  564. 

The  time  within  which  the  control 
of  the  Circuit  Court  over  the  case  is 
suspended  by  an  appeal  subsequently 
dismissed  is  excluded  in  the  compu- 
tation. Ensminger  v.  Powers,  108 
U.  S.  292. 
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plaintiff's  disability.* 

2.  For  New  Matter. — The  period  within  which  a  bill  of  review 
for  newly  discovered  matter  may  be  filed  seems  to  be  entirely  in 
the  discretion  of  the  court,  governed  by  the  equities  of  the  par- 
ticular case.* 

VII.  Peefokmance  of  Deceee. — Before  any  bill  of  review  can 
be  filed  the  decree  must  be  first  obeyed  and  performed.' 


I 


But  not  the  period  between  the 
entry  of  a  void  order  vacating  the 
order  sought  to  be  reviewed  and  the 
vacation  of  such  void  order,  i  Fos- 
ter Fed.  Pr.  (2d  ed.),  §  354;  Central 
Trust  Co.  V.  Grant  Locomotive  Works, 
135  U.  S.  207. 

Pleading. — It  is  not  necessary  to 
plead  the  statute  of  limitations  or 
lapse  of  time  if  the  facts  appear  in  the 
bill;  and  it  ought  to  appear  in  the  bill 
itself  that  it  is  filed  within  the  time, 
otherwise  it  ought  not  to  be  received. 
Shepherd  v.  Larue,  6  Munf.  (Va.)  529; 
Berrett  v.  Oliver,  7  Gill  &  J.  (Md.) 
207;  Anderson  v.  Tennessee  Bank,  5 
Sneed  (Tenn.)  664;  Amiss  v.  McGin- 
niss,  12  W.  Va.  371;  Jenkinson  v. 
Prewitt,  5  Blackf.  (Ind.)  7.  See,  how- 
ever, Edmonson  v.  Marshall,  6  J.  J. 
Marsh.  (Ky.)  449. 

1.  2  Daniell  Ch.Pr.(6th  Am.ed.)  1580. 
One  disability  cannot  be  added  to 

another.  Mitchell  v.  Berry,  i  Mete. 
(Ky.)  602. 

A  disability  is  personal,  and  will 
not  save  the  rights  of  other  persons 
who  are  barred  unless  the  rights  of 
the  person  within  the  saving  cannot 
be  otherwise  secured  to  him.  Trimble 
V.  Longworth,  13  Ohio  St.  431. 

One  under  disability  is  not  bound 
to  wait  until  the  disability  is  re- 
moved before  filing  the  bill.  Win- 
chester V.  Winchester,  i  Head  (Tenn.) 
460. 

If  a  married  woman  under  disabil- 
ity joins  in  a  bill  with  others  who  are 
barred  by  lapse  of  time,  when  their 
interests  are  capable  of  severance  the 
bill  will  be  dismissed  as  to  all.  Kay 
V.  Watson,  17  Ohio  27. 

Where,  by  the  saving  clause  of  the 
statute  of  limitations,  a  right  to  review 
a  decree  is  saved  to  one  of  the  parties 
against  whom  it  is  rendered,  the  ex- 
ception inures  to  the  benefit  of  all  if 
their  rights  do  not  admit  of  severance. 
Massie  v.  Matthew,  12  Ohio  351. 

2.  Jacks  V.  Adair,  33  Ark.  161;  U. 
S.v.  Samperyac,  Hempst.  (U.S.)  118. 
See   also    Benson   v.    Outten,   5  J.   J. 
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Marsh.  (Ky.)6o9;  George's  Appeal,  12 
Pa.  St.  260;  Steininger's  Appeal,  i 
Pitts.  (Pa.)  343;  Bagg's  Appeal,  43  Pa. 
St.  512;  Rittenhouse's  Estate,  i  Pars. 
Sel.  Cas.  (Pa.)  313. 

Laches  of  Petitioner. — Application  for 
a  bill  of  review  made  in  1889  on  facts 
known  to  the  petitioner  in  1881  was 
denied,  even  though  the  facts  consti- 
tuted good  ground  for  relief.  Tilgh- 
man  v.  Werk,  39  Fed.  Rep.  680. 

In  Central  Trust  Co.  v.  Grant  Loco- 
motive Works,  135  U.  S.  207,  it  was 
held  that  a  neglect  to  file  the  bill 
promptly  after  discovery  of  the  new 
matter  would  be  laches.  See  also 
Thomas  v.  Harvie,  10  Wheat.  (U.  S.) 
146:  Day  V.  Cole,  65  Mich.  154. 

Objection  How  Taken. — In  Hyde  v. 
Lamberson,  i  Idaho,  N.  S.  541,  it 
was  said  that  the  bill  ought  to  be  filed 
within  the  period  allowed  for  appeals 
after  the  discovery  of  the  new  matter, 
but  that  advantage  of  the  defect 
should  be  taken  by  motion  at  the  first 
appearance  of  the  defendant. 

Where  the  period  is  prescribed  by 
statute,  unless  the  bill  shows  that  the 
matter  was  discovered  within  the 
time,  or  that  the  plaintiff  is  within  a 
saving  of  the  statute,  it  will  be  de- 
murrable. Jenkins  v.  Prewitt,  5 
Blackf.  (Ind.)  7. 

Petition  for  Leave. — If  the  applica- 
tion is  within  the  limit  prescribed  by 
statute  it  is  not  necessary  that  the 
bill  itself  be  filed  within  that  time. 
Mitchel  V.  Hardie,  84  Ala.  349. 

3.  2  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
1582;  I  Foster  Fed.  Pr.,  §  356;  Wiser 
V.  Blachly,  2  Johns.  Ch.  (N.  Y.) 
488;  Livingston  v.  Hubbs,  3  Johns. 
Ch.  (N.  Y.)  125;  Griggs  v.  Gear,  8  111. 
2;  Kuttner  v.  Haines,  135  111.  382; 
Horner  v.  Zimmerman,  45  111.  14. 
See  also  Massie  v.  Graham,  3  McLean 
(U.  S.)4i. 

Even  if  the  decree  improperly 
awards  costs,  by  reason  of  want  of 
jurisdiction,  still  it  must  be  obeyed 
so  long  as  it  is  in  force.  Merrill  v. 
Floyd,  50  Fed.  Rep.  850. 


Leave  to  Tile. 
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When  Performance  Dispensed  with. — But  if  any  act  is  decreed  to  be 
done  which  extinguishes  a  right  at  common  law,  as  the  making  of 
an  assurance  or  release,  acknowledging  satisfaction,  cancelling  of 
bonds  or  evidences,  and  the  like,  the  court  may  dispense  with  the 
actual  performance  of  that  part  of  the  decree  until  such  bill  is  de- 
termined.* 

Performance  may  also  be  dispensed  with  where  the  party  is  in- 
solvent,* or  has  deposited  in  court  security  for  performance,*  or 
where  the  decree  requires  payment  to  an  irresponsible  nonresi- 
dent,'* or  where  it  would  destroy  the  subject  of  the  litigation.* 

VIII.  Leave  to  File — 1.  When  Necessary. — A  bill  of  review 
for  error  apparent  may  be  filed  without  leave  of  the  court ;®  but 

If  the  bill  be  filed  without  perform- 
ance or  an  order  relieving  from  per- 
formance, the  omission  can  be  taken 
advantage  of  only  by  a  motion  to  stay 
proceedings  until  performance,  or  by  a 
motion  to  strike  from  the  files.  Mil- 
ler V.  Clark,  47  Fed.  Rep.  850;  Davis 
V.  Speiden,  104  U.  S.  83. 

A  demurrer  waives  the  objection. 
Forman  v.  Stickney,  77  111.  575.  See 
also  Miller  v.  Clark,  49  Fed.  Rep.  695; 
Cochran  v.  Rison,  20  Ala.  463. 

Nor  can  the  objection  be  made  for 
the  first  time  in  the  appellate  court. 
Horner  v.  Zimmerman,  45  111.  14. 

And  only  parties  to  whom  the  de- 
cree gives  affirmative  relief  can  object 
that  the  decree  was  not  performed. 
Mickle  V.  Maxfield,  42  Mich.  304. 

A  Supplemental  Bill  may  be  filed  set- 
ting up  performance  subsequent  to  fil- 
ing the  original  bill.  Miller  v.  Clark, 
49  Fed.  Rep.  695. 

6.  Illinois. — Schaefer  v.  Wunderle 
(111.,  1895),  39  N.  E.  Rep.  623. 

Kentucky. — Edmondson  v.  Moseby, 
4  J.  J.  Marsh.  (Ky.)  497;  Berry  v. 
Stockwell,  10  B.  Mon.  (Ky.)  299; 
Bleight  z/.  M'llvoy,  4T.  B.  Mon.  (Ky.) 
142. 

Mississippi. — Denson  v.  Denson,  33 
Miss.  560. 

New  Jersey. — Buckingham  v.  Corn- 
ing, 29  N.  J.  Eq.  238. 

New  York. — Webb  v.  Pell,  I  Paige 
(N.  Y.)  564. 

North  Carolina. — Kenon  v.  William- 
son, I  Hayw.  (N.  Car.)  350. 

Ohio.  —  '5>\..  Clair  v.  Piatt,  Wright 
(Ohio)  532;  Way  v.  Hillier,  16  Ohio 
108. 

Tennessee. — Puryear  v.  Puryear,  5 
Baxt.  (Tenn.)  640;  Colville  v.  Colville, 
9  Humph.  (Tenn.)  524;  Dillon  v.  Davis, 
3  Tenn.  Ch.  386;  Saunders  z/.  Gregory, 
3  Heisk.  (Tenn.)  567. 


1.  2  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
1582,  «V««^  Williams  z/.  Mellish,  i  Vern. 
117;  Massie  v.  Graham,  3  McLean 
(U.  S.)4i;  Griggs  v.  Gear,  8  111.  2. 

"  The  reason  and  spirit  of  the  rule 
would  only  require  the  party  to  per- 
form so  much  of  the  decree  as,  by  its 
terms,  he  was  ordered  to  perform  at 
the  time  of  filing  the  bill."  Judson  v. 
Stephens,  75  111.  255.  See  also  Part- 
ridge V.  Usborne,  5  Russ.  251. 

The  delivery  of  the  possession  of  a 
house  on  leasehold  premises,  in  obedi- 
ence to  a  decree,  will  not  operate  as  a 
release  of  errors  or  deprive  the  party 
of  the  right  to  contest  the  validity  of 
the  decree  by  bill  of  review.  The 
party  so  performing  the  decree  does 
not  waive  his  right  of  homestead. 
Kuttner  v.  Haines,  135  111.  382. 

2.  Davis  V.  Speiden,  104  U.  S.  83; 
Goodloe  V.  Stalling,  3  Murph.  (N.  Car.) 
159.  See  also  Fitton  v.  Macclesfield, 
I  Vern.  293;  Wiser  v.  Blachly,  2 
Johns.  Ch.  (N.  Y.)488. 

3.  Taylor  v.  Person,  2  Hawks  (N. 
Car.)  298;  Goodloe  v.  Stalling,  3 
Murph.  (N.  Car.)  159. 

This  right  is  recognized  by  statute 
in  Mississippi;  but  the  security  must 
be  given  as  required,  or  the  execution 
of  the  decree  will  not  be  affected. 
Denson  v.  Denson.  33  Miss.  560. 

4.  Webster    v.    Diamond,    36    Ark. 

532. 

5.  Wallamet  Iron  Bridge  Co.  v. 
Hatch,  19  Fed.  Rep.  347. 

If  there  are  circumstances  bringing 
the  party  within  the  exceptions  to  the 
general  rule,  he  must  show  them  to 
the  court  and  obtain  an  order  relieving 
him  from  performance  before  filing 
the  bill.  Kuttner  v.  Haines,  135  111. 
382.  The  application  should  be  by 
petition  and  notice.  Wallamet  Iron 
Bridge  Co.  v.  Hatch,  19  Fed.  Rep.  347. 
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a  bill  of  review  grounded  upon  matters  of  fact  newly  discovered 
can  be  filed  only  by  express  leave  of  the  court  •}  and  such  leave  is 
also  necessary  in  cases  where  the  averment  of  newly  discovered 
evidence  is  united  with  or  accompanied  by  a  charge  of  fraud  in 
obtaining  the  decree.* 

2.  How  Obtained. — Application  for  leave  to  file  the  bill  should 
be  made  by  petition,'  supported  by  affidavit  *  setting  forth  the 


Vermont. — Barnum  v.  McDaniels,  6 
Vt.  177. 

United  States. — Davis  v.  Speiden, 
104  U.  S.  83;  Ross  V.  Prentiss,  4  Mc- 
Lean (U.  S.)  106;  Massie  v.  Graham,  3 
McLean  (U.  S.)4i. 

In  JVest  Virginia  the  question  is 
undecided,  but  the  court  is  strongly  in- 
clined to  hold  that  leave  is  not  neces- 
sary. Riggs  V.  Huffman,  33  W.  Va. 
430.  See  Amiss  v.  McGinnis,  12  W. 
Va.  394;  West  v.  Shaw,  32  W.  Va.  195. 

In  Virginia  the  practice  has  been 
to  apply  for  leave  to  file  bills  of  review 
for  any  cause.  See  Ellzey  v.  Lane,  2 
Hen.  &  M.  (Va.)  591,  note.  And 
in  Heermans  v.  Montague  (Va.,  1890), 
20  S.  E.  Rep.  903,  it  was  expressly 
held  that  a  bill  of  review  for  error 
apparent  cannot  be  filed  without 
leave. 

In  Alabama  leave  is  required  by 
statute.  Planters',  etc.,  Bank  z/.  Dun- 
das.  ID  Ala.  661. 

Bill  by  Infant. — Whether  it  is  neces- 
sary for  an  infant  to  obtain  leave, 
quare.  Re  Hoghton,  Hoghton  v.  Fid- 
dey,  L.  R.,  18  Eq.  573.  See  also  I. 
note  I,  supra. 

1.  Alabama. — Caller  v.  Shields,  2 
Stew.  &  P.  (Ala.)  417. 

Arkansas. — Webster  v.  Diamond,  36 
Ark.  532;  Evans  v.  Parrott,  26  Ark. 
600.  Compare  Woodall  v.  Moore,  55 
Ark.  26. 

Idaho. — Hyde  7/.  Lamberson,!  Idaho, 
N.  S.  539- 

Kentucky. — Edmondson  v.  Moseby, 
4  J.  J.  Marsh.  (Ky.)  497;  Bleight  v. 
M'llvoy,  4  T.  B.  Mon.  (Ky.)  142. 

Maryland.— '?i€[\.i  v.  Pfeltz,  I  Md. 
Ch.  455;  Hollingsworth  v.  M'Donald, 
2  Har.  &  J.  (Md.)230. 

Massachusetts. — Elliot  v.  Balcom,  II 
Gray  (Mass.)  286. 

Michigan. — Dodge  v.  Northrup,  85 
Mich.  243  (by  rule  of  court). 

Mississippi. — Vaughan  v.  Cutrer,  49 
Miss.  782. 

New  Jersey. — Buckingham  v.  Corn- 
ing, 29  N.  J.  Eq.  238. 

New  York. — Webb  v.  Pell,  i  Paige 
(N.  Y.)  564. 


North  Carolina. — Kenon  v.  William- 
son, I  Hayw.  (N.  Car.)  350. 

Ohio.—^X.  Clair  v.  Piatt,  Wright 
(Ohio)  532;  Way  v.  Hillier,  16  Ohio 
108. 

South  Carolina. — Simpson  v.  Smith, 
6  Rich.  Eq.  (S.  Car.)  364. 

Tennessee. — Finley  v.  Taylor,  8  Baxt. 
(Tenn.)  237;  Frazer  v.  Sypert,  5  Sneed 
(Tenn.)  100;  Proudfit  z/. Picket,  7Coldw. 
(Tenn.)  563. 

United  States. — Dexter  v.  Arnold,  5 
Mason  (U.  S.)  303;  Massie  v.  Graham, 
3  McLean  (U.  S.)  41;  Thomas  v.  Har- 
vie,  ID  Wheat.  (U.  S.)  146;  Ross  v. 
Prentiss,  4  McLean  (U.  S.)  106. 

For  Error  Apparent  and  New  Matter. 
— Where  error  apparent  is  united  with 
new  matter  as  a  ground  of  review,  it 
would  seem  to  be  necessary  to  obtain 
leave  of  the  court.  Murray  v.  Inger- 
soll  (Mich.,  1894),  59  N.  W.  Rep.  140. 
And  such  is  the  practice.  Hoig  v. 
Thrap,  84  111.  302;  Puryear  v.  Pur- 
year,  5  Baxt.  (Tenn.)  640. 

2.  Schaefer  v.  Wunderle  (111.,  1895), 
39  N.  E.  Rep.  623. 

3.  I  Foster  Fed.  Pr.  (2d  ed.),  §  355; 
Parish  v.  Marvin,  15  Wis.  247;  Caller 
V.  Shields,  2  Stew.  &  P.  (Ala.)  417; 
Kenon  v.  Williamson,  i  Hayw.  (N. 
Car.)  350. 

In  Long  V.  Cranberry,  2  Tenn.  Ch. 
85,  it  was  said  that  the  tendency  in 
late  years  is  to  make  the  application 
by  bill  and  motion  so  drafted  as  to 
embody  all  the  requirements  of  the 
preliminary  petition.  See  Connolly  v. 
Connolly,  32  Gratt.  (Va.)  657. 

Leave  can  be  given  only  in  open 
court,  and  not  at  chambers.  Dance  v. 
McGregor,  5  Humph.  (Tenn.)  428, 
holding  that  an  order  granting  leave 
should  be  entered  on  the  minutes  of 
the  court,  but  that  advantage  of  these 
irregularities  could  not  be  taken  by 
demurrer.  Colville  v.  Colville,  9 
Humph.  (Tenn.)  524;  Finley  v.  Tay- 
lor, 8  Baxt.  (Tenn.)  237;  People  v. 
Huron  County  Circuit  Judge,  40  Mich. 
166. 

4.  The  affidavit  must  be  positive,  and 
not  merely  upon  information  and  be- 
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new  matter  with  particularity,*  showing  that  it  has  come  to  the 
knowledge  of  the  applicant  and  his  agents  for  the  first  time  since 
the  period  at  which  it  could  have  been  made  use  of  in  the  suit,* 
that  it  could  not,  with  reasonable  diligence,  have  been  discovered 
sooner,'  and  that  it  is  of  such  a  character  that  if  it  had  been 
brought  forward  in  the  suit  it  probably  would  have  altered  the 
judgment.* 

Counter-affidavits  are  admissible.* 

3.  Discretionary  with  the  Court. — Leave  to  file  a  bill  of  review 
for  new  matter  rests  in  the  sound  discretion  of  the  court,®  and  it 


lief.  Page  v.  Holmes  Burglar  Alarm 
Tel.  Co.,  2  Fed.  Rep.  330;  Schaefer  v. 
Wunderle  (111.,  1895),  39  N.  E.  Rep. 
623. 

The  adverse  party  is  entitled  to  no- 
tice of  the  application.  Love  v.  Blewit, 
I  Dev.  &  B.  Eq.  (N.  Car.)  108. 

If  leave  is  granted,  the  complainant 
should  be  put  under  such  terms  as  will 
insure  justice  to  all  concerned,  allow- 
ing such  testimony  to  be  used  as  had 
become  inaccessible  to  the  parties. 
Singleton  v.  Singleton,  8  B.  Mon. 
(Ky.)  368.  See  also  Winchester  v. 
Winchester,  i  Head  (Tenn.)  460. 

As  to  the  costs  of  the  application, 
see  Partington  v.  Reynolds,  6  W.  R. 

307. 

1.  Dexter  t/.  Arnold,  5  Mason  (U.  S.) 
303;  Massie  v.  Graham,  3  McLean  (U. 
S.)  41;  Burson  v.  Dosser,  i  Heisk. 
(Tenn.)  761;  Long  v.  Granberry,  2 
Tenn.  Ch.  85;  Winchester  v.  Win- 
chester, I  Head  (Tenn.)  460;  Colville 
V.  Colville,  9  Humph.  (Tenn.)  524; 
Webster  v.  Diamond,  36  Ark.  532; 
Hollingsworth  v.  M'Donald,  2  Har.  & 
J.  (Md.)  230;  Vaughan  v.  Cutrer,  49 
Miss.  782;  Doyle,  Petitioner,  14  R. 
I.  55;  Schaefer  z/.  Wunderle  (111,,  1895), 
39  N.  E.  Rep.  623. 

It  is  not  sufficient  to  state  that  the 
party  expects  to  prove  certain  facts. 
He  must  state  the  evidence  distinctly, 
and  file  affidavits  of  witnesses  to  sup- 
port his  averment.  Whitten  v.  Saun- 
ders, 75  Va.  563;  Dexter  v.  Arnold,  5 
Mason  (U.  S.)  303;  Schaefer  v.  Wun- 
derle (111.,  1895),  39  N.  E.  Rep.  623. 

2.  2  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
1578;  I  Foster  Fed.  Pr.  (2d  ed.),  §  355. 

wiiether  it  is  in  truth  newly  dis- 
covered ought  to  be  traversed  and 
finally  determined,  so  as  not  to  leave 
the  question  open  upon  the  bill  of  re- 
view itself.  Hodges  v.  Mullikin,  i 
Bland  (Md.)  503. 

3.  2  Daniell  Ch.  Pr.  (6th  Am.   ed.) 


1578;  Webster z/.  Diamond,  36  Ark.  532; 
Puryear  v.  Puryear,  5  Baxt.  (Tenn.) 
640;  Nichols  V.  Nichols,  8  W.  Va.  174; 
Norfolk  Trust  Co.  v.  Foster.  78  Va. 
413;  Vaughan  v.  Cutrer,  49  Miss.  782; 
Burch  V.  Scott,  i  Gill  &  J.  (Md.)  393; 
Traphagen  v.  Voorhees,  45  N.  J. 
Eq.  41,  hold  distinctly  that  he  must 
state  facts  and  circumstances  showing 
diligence,  and  not  rest  on  a  naked 
averment  which  is  simply  his  conclu- 
sion. See  also,  to  the  same  point, 
Hatcher  v.  Hatcher,  77  Va.  600;  Long 
V.  Granberry,  2  Tenn.  Ch.  85;  Purcell 
V.  Miner,  4  Wall.  (U.  S.)  512. 

4.  2  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
1578;  Simpson  v.  Smith,  6  Rich.  Eq.  (S. 
Car.)  364;  Hatcher  ».  Hatcher,  77  Va. 
600.  See  also  Puryear  v.  Puryear,  5 
Baxt.  (Tenn.)  640. 

6.  "  Not  for  the  purpose  of  investi- 
gating or  absolutely  deciding  upon 
the  truth  of  the  statements  in  the  pe- 
tition; but  to  present,  in  a  more  exact 
shape,  some  of  the  circumstances 
growing  out  of  the  original  proceed- 
ings, which  may  assist  the  court  in  the 
preliminary  discussion."  Dexter  v. 
Arnold,  5  Mason  (U.  S.)  309;  Long  v. 
Granberry,  2  Tenn.  Ch.  96.  Compare 
Connolly  v.  Connolly,  32  Gratt.  (Va.) 
666,  and  Davis  v.  Morris.  76  Va.  21. 

6.  Nichols  V.  Nichols,  8  W.  Va.  174; 
Sewing  Mach.  Co.  v.  Dunbar,  32 
W.  Va.  335;  Jacks  v.  Adair,  33  Ark. 
161;  Webster  v.  Diamond,  36  Ark.  532; 
Pfeltz  V.  Pfeltz,  I  Md.  Ch.  455;  Hol- 
lingsworth V.  M'Donald,  2  Har.  &  J. 
(Md.)  230;  Stockley  v.  Stockley,  93 
Mich.  307;  Dexter  v.  Arnold,  5  Mason 
(U.  S.)  303;  Massie  v.  Graham,  3  Mc- 
Lean (U.  S.)  41.  See  also  Ketchum  w. 
Breed,  66  Wis.  98;  Schaefer  v.  Wun- 
derle (111.,  1895),  39  N.  E.  Rep.  623; 
Providence  Rubber  Co.  v.  Goodvear, 
9  Wall.  (U.  S.)  805;  Craig  z/.  Smith,  100 
U.  S.  226,  the  last  case  declaring  that 
discretion  was  to  be  exercised    spar- 
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may  be  refused,  although  the  facts  if  admitted  would  change  the 
decree,  where  the  court,  in  view  of  all  the  circumstances,  shall 
deem  it  productive  of  mischief  to  innocent  parties,  or  for  any- 
other  reason  unadvisable.* 

4.  Eflfect  of  Refusal  of  Leave. — A  refusal  to  give  leave  to  file  a 
bill  of  review  is  an  adjudication  upon  the  case  presented  by  it, 
and  a  bar  to  a  subsequent  application.* 

6.  EflFect  of  Filing  without  Leave. — If  the  bill  be  filed  without 
leave  it  may  be  taken  off  the   file  on  motion,^  or  dismissed  on 


ingly,  and  only  under  circumstances 
which  rendered  it  indispensable  to  the 
merits  and  justice  of  the  cause. 

Appeals. — Whether  an  appeal  will  lie 
from  the  granting  or  refusal  of  leave 
is  a  question  upon  which  the  author- 
ities are  not  settled. 

The  United  States  Supreme  Court 
has  expressly  refrained  from  deciding 
it  in  each  case,  affirming  the  action  of 
the  court  below.  Ricker  v.  Powell, 
loo  U.  S.  107;  Nickle  v.  Stewart,  in 
U.  S.  776;  Dumont  v.  Des  Moines  Val- 
ley R.  Co..  131  U.  S.  Appendix  clx. 
See  also  Central  Trust  Co.  v.  Grant 
Locomotive  Works,  135  U.  S.  226. 

In  Virginia  an  appeal  will  lie.  Con- 
nolly V.  Connolly,  32  Gratt.  (Va.)  660, 
citing  Lee  v.  Braxton,  5  Call  (Va.) 
459;  Douglass  V.  Stephenson,  75  Va. 
747;  Williamson  v.  Ledbetter,  2  Munf. 
(Va.)  521.  See  also  Franklin  v.  Wil- 
kinson, 3  Munf.  (Va.)  112;  Davis  v. 
Morriss,  76  Va.  21;  Norfolk  Trust  Co. 
V.  Foster,  78  Va.  413.  But  in  this  state 
leave  is  required  for  the  filing  of  a  bill 
of  review  for  error  apparent.  See 
VIII.  I,  note,  supra. 

In  West  Virginia  the  rule  seems 
to  be  the  same  as  in  Virginia,  supra. 
Thompson  v.  Edwards,  3  W.  Va.  659; 
Sewing  Mach.  Co.  v.  Dunbar,  32  W. 
Va.  335. 

Neio  Jersey, — Partridge  v.  Perkins, 
32  N.  J.  Eq.  399,  affirmed  a  refusal  of 
leave. 

South  Carolina. — Refusal  of  leave 
was  affirmed  in  Simpson  v.  Smith,  6 
Rich.  Eq.  (S.  Car.)  364. 

Arkansas.  —  In  Jacks  v.  Adair,  33 
Ark.  161,  it  was  decided  only  that  for 
an  error  in  the  exercise  of  discretion, 
prohibition  from  the  appellate  court 
was  not  the  remedy. 

Tennessee. — It  seems  that  the  pro- 
priety of  granting  leave  can  only  be 
decided  in  the  appellate  court  after  a 
motion  to  dismiss  in  the  court  below, 
and   incorporating    the    evidence    on 


which  the  leave  is  based  in  the  record. 
Burson  v.  Dosser,  \  Heisk.  (Tenn.)  754. 

In  Puryear  v.  Puryear,  5  Baxt. 
(Tenn.)  640,  a  refusal  of  leave  was 
affirmed  because  the  petition  for  leave 
was  not  accompanied  by  a  proper  affi- 
davit. 

Illinois. — "  The  true  rule  would  seem 
to  be  that,  unless  there  has  been  an 
abuse  of  the  fair  discretionary  power 
with  which  the  Circuit  Court  has  been 
invested  in  the  matter  of  such  applica- 
tions, its  decision  should  not  be  dis- 
turbed." Schaefer  v.  Wunderle  (111., 
1895).  39  N.  E.  Rep.  623. 

In  Michigan  the  rule  is  precisely  the 
same  as  that  declared  in  Illinois, 
supra.    Stockley  v.  Stockley,  93  Mich. 

307. 
Error    Apparent  and   New  Hatter. — 

In  Murray  v.  Ingersoll  (Mich.,  1894), 
59  N.  W.  Rep.  140,  leave  to  file  a  bill 
of  review  for  error  apparent  and  new 
matter  was  refused,  and  the  appellate 
court  reversed  the  ruling  upon  finding 
error  apparent  in  the  original  decree. 
In  Hoig  V.  Thrap,  84  111.  302,  upon 
appeal  from  the  refusal  of  a  like  appli- 
cation, the  order  of  the  court  below 
was  affirmed  because  the  original  de- 
cree had  been  reversed  by  the  appel- 
late court  at  the  same  term,  and  there 
was  no  longer  a  practical  question 
before  it. 

1.  Chancellor  Cooper's  rubric  in 
Harris  v.  Edmondson,  3  Tenn.  Ch.  211, 
citing  Winchester  v.  Winchester,  i 
Head  (Tenn.)  460;  Dexter  v.  Arnold, 
5  Mason  (U.  S.)  315.  See  also,  on  the 
same  point.  Planters',  etc..  Bank  v. 
Dundas,  10  Ala.  661;  Murrell  v.  Smith, 
51  Ala.  301;  Frazer  v.  Sypert,  5  Sneed 
(Tenn.)  100. 

2.  Hill  V.  Bowyer,  18  Gratt.  (Va.) 
376;  Respass  v.  M'Clanahan,  Hard. 
(Ky.)  350;  Dodge  v.  Northrop,  85 
Mich.  243. 

3.  2  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
1579;  Knight  V.  Atkisson,  2  Tenn.  Ch. 
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demurrer*  or  motion.* 

IX.  Parties  to  the  Bill. — None  but  parties  and  privies  can 
have  a  bill  of  review ;  ^  and  all  the  parties  to  the  original  decree 
are,  in  general,  necessary  parties  to  the  bill  of  review.* 


384;  Buckingham  v.  Corning,  29  N.  J. 
Eq.  238. 

In  Arkansas  this  is  the  only  method 
of  taking  the  objection.  Webster  v. 
Diamond,  36  Ark.  532. 

1.  Bainbrigge  v.  Baddeley,  2  Ph. 
705;  Henderson  v.  Cook,  4  Drew.  306; 
Knight  V.  Atkisson,  2  Tenn.  Ch.  3S4; 
Finley  v.  Taylor,  8  Baxt.  (Tenn.)  237. 

Want  of  leave  is  waived  by  not  de- 
murring to  the  bill.  Saunders  v. 
Gregory,  3  Heisk.  (Tenn.)  567. 

Compare  with  the  foregoing  Tennes- 
see cases,  Dance  v.  McGregor,  5 
Humph.  (Tenn.)  428,  which  decides, 
at  least,  that  leave  obtained  in  an 
irregular  manner  is  not  a  defect  that 
can  be  reached  by  demurrer,  but  only 
by  motion  to  take  the  bill  from  the 
file. 

2.  Carroll  v.  Parran,  i  Bland  (Md.) 
126,  note. 

3.  Thompson  v.  Maxwell,  95  U.  S. 
391;  Fitzgerald  v.  Cummings,  i  Lea 
(Tenn.)  232;  Goodrich  v.  Thompson, 
88  111.  207;  Arnold  v.  Moyers,  i  Lea 
(Tenn.)  308.  See  also  Shaw  v.  Little 
Rock,  etc.,  R.  Co.,  100  U.  S.  605. 

But  the  parties  may  be  made  com- 
plainants or  defendants,  according  to 
their  interests  to  be  reviewed,  irre- 
spective of  their  position  in  the  original 
suit.  Sloan  v.  Whiteman,  6  Ind.  434; 
Hargraves  v.  Lewis,  7  Ga.  118,  reced- 
ing, "  so  far  as  I  am  concerned,"  said 
Lumpkin,  J.,  from  the  contrary  views 
expressed  on  a  prior  appeal  in  the 
same  case  in  Hargraves  v.  Lewis,  6 
Ga.  207. 

Where  any  other  person  considers 
himself  aggrieved  he  must  proceed  by 
original  bill.  Jones  v.  Fayerweather, 
46  N.  J.  Eq.  250:  2  Daniell  Ch.  Pr. 
<6th  Am.  ed.)  1579;  Story  Eq.  PI., 
^  409.  Compare  dictum  in  Paul  v. 
Frierson,  21  Fla.  529,  and  Burch  v. 
Scott,  I  Gill  &  J.  (Md.)40i. 

The  bill  will  not  lie  for  an  assignee. 
Armstead  v.  Bailey,  83  Va.  242;  Gib- 
son V.  Green,  89  Va.  524;  Thompson 
-v.  Maxwell,  95  U.  S.  391. 

In  Pennsylvania  a  surety  of  an  ad- 
ministrator may  file  a  bill  to  review  a 
decree  affecting  the  administrator's 
account.     Zinn's    Appeal,    10   Pa.    St. 


469  ;  Hartz's  Appeal,  2  Grant  Cas. 
(Pa.)  83. 

In  respect  to  the  real  estate  of  a 
testator  there  is  no  privity  of  estate 
between  the  administrator  and  the 
heir;  hence  the  latter  cannot  file  a  bill 
to  review  a  decree  in  a  controversy 
concerning  lands  between  the  ad- 
ministrator and  others.  Curry  v. 
Peebles,  83  Ala.  225. 

Demurrer. — Plaintiff's  want  of  title 
may  be  taken  advantage  of  by  demur- 
rer. Fitzgerald  v.  Cummings,  i  Lea 
(Tenn.)  232. 

Party  must  be  Prejudiced. — No  party 
can  have  a  bill  of  review  unless  he  has 
been  aggrieved  by  the  decree.  Whit- 
ing V.  U.  S.  Bank,  13  Pet.  (U.  S.)  6; 
Brown  v.  White,  16  Fed.  Rep.  900; 
Webb  V.  Pell,  3  Paige  (N.  Y.)  368; 
Lansing  v.  Albany  Ins.  Co.,  Hopk. 
Ch.  (N.  Y.)  102;  Montgomery  v.  Ol- 
well,  I  Tenn.  Ch.  169;  Creed  v.  Lan- 
caster Bank,  i  Ohio  St.  i;  Cooch  z/. 
Cooch,  18  Ohio  146;  Kay  v.  Watson, 
17  Ohio  27;  St.  Clair  v.  Piatt,  Wright 
(Ohio)  532;  Heermans  v.  Montague 
(Va.,  1890),  20  S.  E.  Rep.  902;  Hall  v. 
Lowther,  22  W.  Va.  570;  Laidley  v. 
Kline,  25  W.  Va.  208;  McCall  v.  Mc- 
Curdy,  69  Ala.  65. 

One  in  whose  name  an  original  suit 
wascarriedon,as  the  agentof  another, 
cannot  maintain  a  bill  of  review  on 
the  ground  that  he  was  equitably 
entitled  to  the  land  in  controversy, 
although  of  record  he  appeared  only 
as  agent.  Kennedy  v.  Ball,  Litt.  Sel. 
Cas.  (Ky.)  125. 

But  a  decree  in  favor  of  a  party  may 
nevertheless  be  prejudicial  to  him. 
Hargraves  v.  Lewis,  7  Ga.  118;  Dexter 
V.  Arnold,  5  Mason  (U.  S.)  303. 

Bill  by  Infant  not  a  Party. — On  a  bill 
to  invalidate  the  probate  of  a  will  an 
infant  relative  of  testator  was  not 
made  a  party  or  represented.  The 
will  having  been  established,  it  was 
held  that  he  might  maintain  a  bill  of 
review  tor  new  matter.  Connolly  v. 
Connolly,  32  Gratt.  (Va.)  657. 

4.  Bank  of  U.  S.  v.  White,  8  Pet. 
(U.  S.)  262;  Knowland  v.  Sartorious, 
46  Miss.  45;  Vaughan  v.  Cutrer,  49 
Miss.    782;    Fuller    v.     McFarland,    6 


590 


Security  on  Filing. 


BILLS  OF  REVIEW. 


Frame  of  the  Bill. 


X.  Secubity  on  Filing  the  Bill. — An  English  order  in  chancery 
provided  that  no  bill  of  review  should  be  admitted  unless  the 
party  exhibiting  the  same  first  deposited  with  the  registrar  the 
sum  of  fifty  pounds  as  a  pledge  to  answer  such  costs  and  damages 
as  might  be  awarded  to  the  opposite  party  in  case  the  bill  should 
be  dismissed.*  This  order  would  probably  be  followed  in  those 
jurisdictions  where  the  English  practice  prevails  (five  dollars 
being  reckoned  as  the  equivalent  of  a  pound  sterling),  the  money 
to  be  deposited  with  the  clerk  of  the  court. *  But  the  court  may 
allow  the  deposit  to  be  made  nunc  pro  tunc,^  or  may  dispense 
with  it  altogether.* 

XL  Feame  of  the  Bill— stating  Part. — In  a  bill  of  review  it  is 
necessary  to  state  the  former  bill  and  the  proceedings  thereon,* 

1.  Beames  Orders  313;  Anonymous, 

2  P.  Wms.  283. 

2.  I  Foster  Fed.  Pr.  (2d  ed.),  §  356; 
Davis  V.  Speiden,  104  U.  S.  83.*^  See 
also  Winchester  z/.  Winchester,  i  Head 
(Tenn.)  460. 

In  the  New  York  Court  of  Chancery 
the  plaintiff  was  required  to  give  the 
security  required  on  appeals.  Field 
V.  Williamson,  4  Sandf.  Ch.  (N.  Y.) 
613;  Webb  V.  Pell,  i  Paige  (N.  Y.)  564. 

So  in  New  Jersey.     Quick    v.  Lilly, 

3  N.  J.  Eq.  255. 

3.  Loubier  v.  Cross.  Dick.  223. 

4.  Davis  V.  Speiden,  104  U.  S.  83. 

5.  Amiss  r/.  McGinniss, 12  W.Va.  371; 
Anderson  v.  Tennessee  Bank,  5  Sneed. 
(Tenn.) 661;  Frazer  v.  Sypert,  5  Sneed. 
(Tenn.)  100;  Lagrange,  etc.,  R.  Co.  v. 
Rainey,  7  Coldw.  (Tenn.)  420;  People 
V.  Huron  County  Circuit  Judge,  40 
Mich.  166;  Hatcher  v.  Hatcher,  77 
Va.  600;  Kellom  v.  Easley,  i  Dill.  (U. 
S.)  281;  Cain  v.  Goda,  84  Ind.  210; 
Stevens  v.  Logansport,  76  Ind.  49S; 
Goldsby  v.  Goldsby,  67  Ala.  560,  in- 
timating that  possibly  the  substance 
of  the  proceedings  would  be  sufficient. 

In  Illinois,  at  least,  a  mere  synopsis 
will  not  suffice.  The  bill  of  review 
must  contain  a  copy  of  the  former 
bill,  answer,  replication,  and  decree. 
Aholtz  V.  Durfee,  122  111.  286,  affirm- 
ing 25  111.  App.  43;  Cox  V.  Lynn,  138 
111.  195;  Turner  v.  Berry,  8  111.  541; 
Kuttner  v.  .laines,  135  111.  382;  Jud- 
son  V.  Stephens,  75  111.  255;  Goodrich 
V.  Thompson,  83  111.  207;  Axtell  v. 
Pulsifer  (111.,  1895),  39  N.  E.  Rep. 618; 
Gardner  v.  Emerson,  40  111.  296. 

But  where  the  bill  is  defective  in 
this  respect  the  remedy  is  to  demur. 
If  it  be  made  a  ground  of  a  motion  to 
dismiss,  the  defect  musi  be  specified 
in   the    motion.      And    the   objection 


Heisk.  (Tenn.)  79;  Heermans  v.  Mon- 
tague (Va.,  1890),  20  S.  E.  Rep.  902. 

If  they  are  dead  their  representa- 
tives must  be  made  parties.  Frileyf. 
Hendricks,  27  Miss.  412. 

And  where  a  suit  is  decided  against 
trustees,  and  other  trustees  are  ap- 
pointed, the  latter  are  necessary 
parties  to  a  bill  of  review.  Debell  v. 
Foxworthy,  9  B.  Mon.  (Ky.)  228. 

If  one  of  the  original  parties  be 
omitted  the  bill  should  aver  the  rea- 
son why  his  presence  is  unnecessary. 
Knowland  v.  Sartorious,  46  Miss.  45, 
sustaining  a  demurrer  with  leave  to 
amend. 

An  original  party  who  was  not  a 
necessary  party  may  be  omitted.  King 
•v.  Dundee  Mortgage,  etc.,  Invest.  Co., 
28  Fed.  Rep.  33. 

Other  parties  interested  may  be 
brought  in  by  amendment.  Bennett 
V.  Brown,  56  Ga.  216. 

A  purchaser  from  a  successful  party 
is  not  a  necessary  party  to  a  bill  of 
review  by  the  unsuccessful  party. 
Clark  V.  Farrow,  10  B.  Mon.  (Ky.) 
446. 

All  whose  interests  are  to  be  affected 
by  a  decree  should  be  made  parties  to 
the  bill  of  review.  Turner  v.  Berry, 
8  111.  541.  See  also  Ludlow  v.  Kidd, 
2  Ohio  372. 

Purchasers  at  a  Judicial  Sale  are  neces- 
sary parties  to  a  bill  to  review  a  final 
decree  confirming  the  sale,  Heermans 
V.  Montague  (Va.,  1890),  20  S.  E.  Rep. 
904;  but  not  to  a  bill  to  review  the 
original  decree  to  which  they  were  not 
parties.     Gies  v.  Green,  42  Mich.  107. 

Want  of  Necessary  Parties  is  ground 
for  demurrer.  Heermans  z-.  Montague 
(Va.,  1890),  20  S.  E.  Rep.  903.  004; 
Fuller  V.  McFarland,  6  Heisk.  (Tenn.) 
79- 
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the  decree  and  the  point  in  which  the  party  exhibiting  the  bill  of 
review  conceives  himself  aggrieved  by  it,*  and  the  ground  of  law 
or  new  matter  discovered  upon  which  he  seeks   to  impeach  it ;  * 


comes  too  late  for  the  first  time  in  the 
appellate  court.  Judson  v.  Stephens, 
75  111.  255;  Lewis  v.  Pleasants,  143  111. 
271. 

Waiver  of  Defect. — And  where  the 
court  as  well  as  the  parties  considered 
the  former  record  as  a  part  of  the  bill 
of  review,  although  not  incorporated 
therein  by  express  reference,  the  ap- 
pellate court  felt  bound  to  overlook 
the  defect.  Basye  v.  Beard,  12  B. 
Mon.  (Ky.)  581. 

A  Bill  for  Error  Apparent  should  not 
set  forth  the  evidence  in  the  former 
suit.  If  it  do  so  a  demurrer  specially 
assigning  that  error  alone  should  be 
sustained,  or  the  evidence  might  on 
motion  be  stricken  out;  but  a  general 
demurrer  must  be  overruled  if  the 
bill  shows  any  substantial  error  in  the 
record.  Buffington  v.  Harvey,  95  U. 
S.  99.  See  also  Contee  v.  Lyons,  19 
D.  C.  207;  Aholtz  V.  Durfee,  122  111. 
286. 

1.  Mitford's  PL,  c.  i,  §  3,  p.  3;  Kel- 
lom  V.  Easley,  i  Dill.  (U.  S.)  281; 
Dougherty  v.  Morgan,  6  T.  B.  Mon. 
(Ky.)  151;  Hendrix  v.  Clay,  2  A.  K. 
Marsh.  (Ky.)  462;  Aholtz  v.  Durfee, 
122  111.  286,  affirming  25  111.  App.  43; 
Axtell  V.  Pulsifer  (111.,  1895),  39  N.  E. 
Rep.  618;  Amiss  v.  McGinnis,  12  W. 
Va.  371. 

Great  Strictness  of  averment  is  re- 
quired. Goldsby  v.  Goldsby,  67  Ala. 
560. 

It  is  not  sufficient  to  refer  to  the 
record  of  the  decree  as  a  paper  on  file 
in  the  court  where  the  cause  is  pend- 
ing, with  a  request  that  it  be  made  a 
part  of  the  bill.  It  must  be  fully  set 
forth  in  the  bill  or  appended  as  an  ex- 
hibit.    Grace  v.  Field,  13  Ga.  24. 

2.  2  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
1580;  Amiss  w.  McGinnis,  12  W.  Va.371; 
Frazer  v.  Sypert,  5  Sneed  (Tenn.)  100: 
Hendrix  v.  Clay,  2  A.  K.  Marsh.  (Ky.) 
462. 

No  errors  can  be  noticed  unless  they 
are  specifically  pointed  out.  Arnold 
V,  Moyers,  i  Lea  (Tenn.)  313;  Ber- 
danatti  v.  Sexton,  2  Tenn.  Ch.  699; 
Brown  v.  Severson,  12  Heisk.  (Tenn.) 
381;  LaGrange,  etc.,  R.  Co.  v.  Rainey, 
7  Coldw.  (Tenn.)  420;  McDowell  v. 
Morrell,  5  Lea  (Tenn.)  278;  Living- 
stone. Noe,  I  Lea  (Tenn.) 62;  Russell's 


Appeal,  34  Pa.  St.  25S;  Kachlein's 
Appeal,  5  Pa.  St.  95;  Yeager's  Appeal, 
34  Pa.  St.  173;  Frey's  Estate,  34  Leg. 
Int.  (Pa.)  176;  McCall  v.  McCurdy,  69 
Ala.  65;  Otis  V.  Dargan,  53  Ala.  178; 
Crooker  v.  Houghton,  6i  Me.  337; 
Gilchrist  v.  Buie,  i  Dev.  &  B.  Eq. 
(N.  Car.)  346;  Moore  v.  Moore,  2  Ves. 
598;  Green  v.  Jenkins,  r  De  G.,  F.  &  J. 
474-  , 

It  is  not  allowable  to  allege  matters, 
by  way  of  amendment  to  the  original 
bill,  which  will  have  a  tendency  to 
create  new  issues:  that  is,  the  bill  of 
review  cannot  operate  as  an  amend- 
ment to  the  original  bill.  Snyder  v. 
Bodkin,  37  W.  Va.  355. 

Everything  will  be  presumed  in 
favor  of  the  rulings  of  the  court  in 
the  original  suit  which  the  bill  does  not 
disprove.  George  v.  George,  67  Ala. 
192. 

New  Matter  upon  which  a  bill  is 
founded  must  be  so  stated  that  the 
court  may  upon  demurrer  determine 
its  character,  and  not  be  left  to  judge 
of  its  sufficiency  upon  consideration 
of  the  additional  testimony  in  connec- 
tion with  the  evidence  in  the  original 
cause.  Greer  v.  Turner,  47  Ark.  29, 
holding  that  if  the  new  evidence  is 
oral  the  names  of  the  witnesses,  and 
what  each  one  will  swear  to,  should 
be  set  out.  Clark  v.  Garrett,  6  Lea 
(Tenn.)  262;  Livingston  v.  Noe,  i  Lea 
(Tenn.)  55;  Carter  v.  Allan,  21  Gratt. 
(Va.)  241.  See  Burson  v.  Dosser,  i 
Heisk.  (Tenn.)  761,  noticed  by  Chan- 
cellor Cooper  in  Long  v.  Cranberry,  2 
Tenn.  Ch.  86. 

The  bill  for  new  matter  ought  to 
show  how  and  when  the  plaintiff  first 
came  to  a  knowledge  of  the  matters 
alleged,  the  means  that  were  used  (if 
any)  to  keep  him  in  ignorance,  and 
that  he  has  not  been  guilty  of  negli- 
gence in  failing  to  discover  and  pro- 
duce it  at  the  former  trial.  Greer  v. 
Turner,  47  Ark.  29;  Myers  v.  Pickett, 
81  Tex.  53;  Traphagen  v.  Voorhees,45 
N.  J.  Eq.  41;  Berdanatti  v.  Sexton,  2 
Tenn.  Ch.  699. 

Multifariousness. — A  bill  of  review  for 
new  matter  and  error  apparent  is  not 
multifarious.  Winchester  v.  Win- 
chester, I  Head  (Tenn.)  460;  Colville 
V.  Colville,  9  Humph.  (Tenn.)  524. 
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and  if  the  decree  is  impeached  on  the  latter  ground,  it  seems 
necessary  to  state  in  the  bill  the  leave  obtained  to  file  it  and  the 
fact  of  the  discovery,^  though  it  has  been  doubted  whether,  after 
leave  given  to  file  the  bill,  that  fact  is  traversible,* 

The  bill  must  show  that  the  plaintiff's  interests  have  been 
prejudiced,  what  those  interests  are,  and  that  he  will  be  benefited 
by  a  reversal  or  modification  of  the  decree.^ 

Prayer — The  bill  may  pray  simply  that  the  decree  may  be  re- 
viewed and  reversed  in  the  point  complained  of,  if  it  has  not  been 
carried  into  execution.* 

If  it  has  been  carried  into  execution,  the  bill  may  also  pray  the 
further  decree  of  the  court  to  put  the  party  complaining  of  the 
former  decree  into  the  situation  in  which  he  would  have  been  if 
that  decree  had  not  been  executed.' 

If  the  bill  is  brought  to  review  the  reversal  of  a  former  decree, 
it  may  pray  that  the  original  decree  may  stand.® 

Revivor  and  Supplement. — The  bill  may  also,  if  the  original  suit  has 
become  abated,  be  at  the  same  time  a  bill  of  revivor.  A  supple- 
mental bill  may  likewise  be  added,  if  any  event  has  happened 
which  requires  it  ;  and  particularly,  if  any  person  not  a  party  in 
the  original  suit  becomes  interested  in  the  subject,  he  must  be 
made  a  party  to  the  bill  of  review  by  way  of  supplement.'' 

Signature,  etc. — A  bill  of  review  should  be  signed  by  counsel  and 
otherwise  conform  in  general  to  the  requirements  of  an  original 
bill.« 

XII.  Peocess  on  the  Bill. — Process  should  be  regularly  issued 
and  served,  and  the  appearance  of  the  defendant  is  enforced  in 

A  bill  of  review  for  new  matter  Defendant's  Interest. — A  bill  of  re- 
and  an  original  bill  to  vacate  the  view  which  does  not  name  and  de- 
decree  for  fraud  may  be  united,  scribe  defendants  as  having  some  in- 
Webster  v.  Diamond,  36  Ark.  532.  terest  in  the  subject-matter  will  be 
See  also  Boyden  v.  Reed,  55  111.  460.  stricken    from   the    files   on    motion. 

Contra  in  the  federal  courts.     Kim-  Kanawha  Valley  Bank  v.   Wilson,  35 

berly  v.  Arms,  40  Fed.    Rep.  559,  136  Va.  36. 

U.  S.  629.  4.  Mitford  PI.,  c.  i,  §  3,  pt.  3:  Mc- 

If,  however,  the  bill  is  not  demurred  Call  v.  McCurdy,  69  Ala.  65. 

to  on  that  ground,  the  court  will  dis-  6.  Mitford     PI.,    c.     i,  §    3,    pt.    3; 

pose  of  it  upon  its  merits  in  either  as-  McCall  v.  McCurdy,  69  Ala.  65. 

pect  of  the  facts.     Vetterlein  v.  Bar-  6.   Mitford  PI.,  c.  i,  §  3,  pt.  3. 

ker,  45  Fed.  Rep.  741.     See  also  Curry  7.   Mitford  PI.  c.  i,  §  3,  pt.  3. 

V.  Peebles,  83  Ala.  228.  But   there    is    considerable     doubt 

A  bill  of   review  for  error  apparent  whether  the  plaintiff  can  put  his  case 

cannot  be  united  with  a  bill  to  impeach  in  the  alternative  as  a  bill  of  review, 

the  decree  for  fraud.    Gordon  v.  Ross,  or,  if  the  court  shall  think  it  not  good 

63  Ala.  363.  as  such,  as  a  bill  of  revivor  and  sup- 

1.  Mitford  PL,  c.  i,  §  3,  pt.  3.  pleraent.     Perry   v.    Phelips,  17  Ves. 

2.  Mitford    PI.,   c.    i,    §    3,    pt.    3.  Jr.  177. 

But   see   Dexter  v.  Arnold,  5   Mason  8.   Foster  Fed.   Pr.  (2d  ed.),   §  356, 

(U.    S.)    303;    U.    S.    V.    Samperyac,  «VtM^  Mitford  PL,  c.  i,  §  2,  pt.  3. 

Hempst.  (U.  S.)  118.  In  Arkansas  it  must  be  verified  by 

3.  Laidley  v.  Kline,  25  W.  Va.  208;  affidavit.  Biscoe  v.  Morrison,  11  Ark. 
Riggs  V.  Huffman,  33  W.  Va.  426.  114  (by  rule  of  court). 

3  Encyc.  PI.  &  Pr.— 38.  593 
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the  same  manner  as  to  an  original  bill.*  But  if  the  defendant 
be  beyond  the  jurisdiction  of  the  court,  an  order  may  probably 
be  obtained  for  the  service  of  a  subpoena  upon  his  solicitor  in 
the  original  suit.* 

XIII.  Effect  of  Filing  the  Bill. — The  filing  of  any  kind  of  a 
bill  of  review  does  not,  in  and  of  itself,  operate  as  a  suspension  of 
the  decree  or  prevent  the  execution  thereof.*  The  party  having 
the  decree  is  allowed  to  proceed  in  all  such  cases  unless  specially 
and  expressly  restrained,  which  is  never  done  but  on  the  sum  de- 
creed being  brought  into  court  or  on  good  security  being  given.* 

XIV.  Defenses  to  and  Peoceedings  on  the  Bill — 1.  For  Error 
Apparent. — It  has  been  said  that  the  constant  defense  to  a  bill  of 
review  for  error  apparent  upon  the  decree  is  by  plea  of  the  de- 
cree *  and  demurrer  against  opening  the  enrolment.®  A  demurrer 
alone  would,  however,  seem  to  be  the  proper  defense  ;  for,  if  the 
decree  is  fairly  stated  in  the  bill,  it  cannot  be  necessary  to 
plead  it.'' 


1.  Heermans  v.  Montague  (Va., 
1890),  20  S.  E.  Rep.  902;  Daniel!  Ch. 
Pr.  (6th  Am.  ed.)  1575,  note  3. 

2.  Daniell  Ch.  Pr.  (2d  Am.  ed.)  502 
et  seq.;  Beach  Mod.  Eq.  Pr. ,  §  177. 

3.  Williams  v.  Mellish,  i  Vern.  117, 
note;  Burch  v.  Scott,  i  Gill  &  J.  (Md.) 
402,  I  Bland  (Md.)  112;  Ashford  v. 
Patton,  79  Ala.  319;  Kenon  v.  Will- 
iamson, I  Hayw.  (N.  Car.)  350.  See 
Cochran  v.  Rison,  20  Ala.  463. 

4.  Burch  V.  Scott,  i  Gill  &  J.  (Md.) 
402. 

6.  Which  in  this  country,  in  respect 
of  bills  of  review,  comprises  the  whole 
record  of  the  former  suit.  See  IV., 
supra. 

6.  2  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
1583;  Webb  V.  Pell,  3  Paige  (N.  Y.)  368; 
Axtell  V.  Pulsifer  (111.,  1895),  39  N.  E. 
Rep.  618;  Gould  V.  Tancred,  2  Atk. 
534;  Dancer  v.  Evett,  i  Vern.  392; 
Smith  V.  Turner,  i  Vern.  274.  See 
LaGrange,  etc.,  R.  Co.  v.  Rainey,  7 
Coldw.  (Tenn.)  420. 

Plea  of  Enrolment. — On  a  bill  of  re- 
view alleging  that  the  decree  was  not 
enrolled,  it  will  not  do  for  the  defend- 
ant to  demur  and  insist  in  his  plead- 
ing that  the  decree  was  enrolled,  for 
then  it  would  be  a  speaking  demurrer. 
He  should  plead  the  decree  as  en- 
rolled and  demur  against  opening  it. 
Tallmadge  v.  Lovett,  3  Edw.  Ch. 
(N.  Y.)  563. 

General  Demurrer. — A  general  de- 
murrer will  be  overruled  if  there  is 
in  the  bill  any  good  ground  for  equita- 
ble relief,   even  if  there  are    several 


grounds  for  special  demurrer  in  the 
bill.  Thompson  v.  Maxwell,  16  Fla. 
773- 

Scope  of  Demurrer. — A  formal  de- 
murrer to  a  bill  of  review  is  like  the 
plea  of  in  nulla  est  erratufn  in  a  writ 
of  error  at  law.  Dance  v.  McGregor, 
5  Humph.  (Tenn.)  428. 

When  Answer  Equiralent  to  Demurrer. 
— An  answer  which  admits  that  the 
pleadings  and  decree  in  the  original 
cause  are  substantially  stated  in  the 
bill  of  review,  is  equivalent  to  a  de- 
murrer or  to  a  plea  of  the  former  de- 
cree and  a  demurrer  to  the  opening  of 
the  enrolment,  and  may  be  proceeded 
on  as  such.  Randall  v.  Payne,  i  Tenn. 
Ch.  452.  See  also  Enochs  v.  Harrel- 
son,  57  Miss.  465. 

7.  2  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
1583;  Enochs  V.  Harrelson,  57  Miss. 
465;  Carey  v.  Giles,  10  Ga.  g.  See 
also  Webb  v.  Pell,  3  Paige  (N.  Y.)  368. 

Argument  of  Demurrer. — If  the  de- 
fendant demurs  only  and  does  not 
plead  to  the  bill  of  review,  the  court  is 
confined  to  the  bill  of  review  itself, 
and  must  determine  whether  there  is 
error  apparent  upon  the  face  of  the 
record  as  it  is  set  forth  in  the  bill  of 
review.  LaGrange,  etc.,  R.  Co.  v. 
Rainey,  7  Coldw.  (Tenn.)  420. 

Admissions  by  a  Demurrer. — A  de- 
murrer admits  the  representative 
character  of  the  plaintiff  as  alleged  in 
the  bill.  Edmonson  v.  Marshall,  6  J. 
J.  Marsh.  (Ky.)  449. 

But  in  Riggs  v.  Huffman,  33  W.  Va. 
426,    it   was    held  that  a  general   de- 
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If  the  demurrer  is  sustained,  the  original  decree  is  thereby  af- 
firmed and  the  bill  of  review  will  be  dismissed.* 

If  the  demurrer  is  overruled,  the  decree  may  be  reversed  or 
modified  without  any  further  answer  or  hearing.*  The  rule  in 
such  case  is  that  the  decree  can  be  varied  only  upon  such  errors 
as  are  complained  of,  except  as  to  consequential  directions,  which 
will  be  altered  so  far  as  the  justice  of  the  case  may  require.^ 

It  has  been  stated  that  length  of  time  should  be  pleaded  to  a 


murrer  does  not  admit  the  sufficiency 
of  interest  of  the  plaintiff. 

The  truth  of  matters  of  fact  is  not 
admitted  by  a  demurrer  if  they  are  in- 
consistent with  the  decree.  Shelton 
V.  Van  Kleeck,  io6  U.  S.  532. 

Defenses  Proper  for  Plea. — If  there  be 
any  matter  beyond  the  decree  avail- 
able as  a  defense,  that  matter  should 
be  pleaded.  Hartwell  v.  Townscnd, 
2  Bro.  P.  C.  107;  Enochs  v.  Harrelson, 
57  Miss.  465;  Livingston  v.  Noe,  i  Lea 
(Tenn.)  66.  See  also  Edmonson  v.  Mar- 
shall, 6  J.  J.  Marsh.  (Ky.)  449- 

1.  Webb  V.  Pell,  3  Paige  (N.  Y.)368. 
A  bill  of  review,  for  error  apparent, 

containing  a  statement  of  the  evidence 
is  open  to  special  demurrer.  See 
IV.,  supra. 

Amendment  after  Demurrer  Sostained. 
— The  court, in  its  discretion, may  allow 
an  amendment  to  a  bill  of  review  after 
a  demurrer  to  it  is  sustained.  Forman 
V.  Stickney,  77  111.  575. 

Allowance  of  Demnrrer  as  Kes  Adjndi- 
cata. — If  a  demurrer  to  a  bill  of  review 
is  allowed,  the  order  allowing  it  is  an 
eiiectual  bar  to  another  bill  of  review 
on  the  same  grounds,  and  may  be 
pleaded  accordingly.  Dunny  v.  Fil- 
more,  2  Ch.  Cas.  133;  s.  s.,  sub.  nom., 
Dunny  v.  Filmore,  i  Vern.  135;  Pitt  w. 
Arglass,  i  Vern.  441;  Woots  v.  Tuck- 
er, 2  Vern.  120;  W^ebb  v.  Pell,  3  Paige 
(N.  Y.)  368;  Rcspass  v.  McClanahan, 
Hard.  (Ky.)  350. 

2.  Cook  V.  Bamfield,  3  Swanst.  607; 
Guerryz/.  Perryman,  12  Ga.  14;  Goolsby 
V.  St.  John,  25  Gratt.  (Va.)  163. 

Proceeding  upon  Opening  Enrolment. 
— "  When  the  enrolment  is  opened  for 
error  apparent,  that  decree  should  be 
made  which  should  have  been  made 
at  first,  for  the  court,  having  full  con- 
trol of  the  cause  as  if  it  had  never 
been  lieard  before,  should  make  the 
proper  disposition  of  it.  If  the  error 
apparent  goes  to  the  right  of  the  com- 
plainant to  maintain  his  bill,  it  is  prop- 
er to  proceed  at  once,  without  a  rehear- 
ing, to   reform  the  decree.     Carey  v. 


Giles,  10  Ga.  g.  But  where  this  is  not 
the  case,  and  a  rehearing  is  asked  for, 
it  should  be  allowed,  if  sufficient  reason 
is  shown  therefor.  Lord  Hardvvicke 
said:  '  After  the  demurrer  [to  a  bill  of 
reviewforerror  apparent]  is  overruled, 
the  plaintiffs  are  at  liberty  to  read  bill 
or  answer,  or  any  other  evidence,  as 
at  a  rehearing,  the  cause  being  now 
equally  open.'  Catterall  v.  Purchase, 
I  Atk.  290."  Enochs  v.  Harrelson,  57 
Miss.  465.  See  Kenner  v.  Smith,  8 
Yerg.  (Tenn.)  206;  McCall  v.  McCur- 
dy,  69  Ala.  65;  Handy  v.  Cobb,  44 
Miss.  699;  Hogan  v.  Davis,  3  Ala. 
70. 

Leave  to  Amend. — Upon  sustaining  a 
bill  of  review  by  the  defendant  in  the 
original  bill,  the  complainant  may  be 
permitted  to  amend  his  bill  and  the 
cause  allowed  to  proceed  on  the  bill 
as  amended.  Prentiss  v.  Paisley,  25 
Fla.  927. 

Kew  Defense.  —  After  a  decree  has 
been  set  aside  for  error  apparent  upon 
bill  by  the  defendant,  upon  proper 
proceeding  he  may  rely,  as  a  defense 
to  a  personal  decree  against  him,  upon 
a  discharge  in  bankruptcy  obtained 
after  the  filing  of  his  answer  in  the 
original  cause  and  before  the  rendition 
of  the  decree  reviewed.  Payne  v. 
Beech,  2  Tenn.  Ch.  708. 

3.   Moore  v.  Moore,  2  Ves.  598. 

Setting  Aside  Sale  on  Execution. — 
Where  land  has  been  sold  under  an 
execution  issued  on  a  decree,  the  court, 
on  reversing  the  decree  on  bill  of  re- 
view, may  set  aside  such  sale  as  a 
cloud  on  the  title,  if  the  bill  is  framed 
so  as  to  justify  such  relief.  Forman  v. 
Stickney,  77  111.  575.  See  also  U.  S. 
Bank  v.  Ritchie,  8  Pet.  (U.  S.)  128. 

Enjoining  Execution.  —  Where  there 
appears  to  be  good  cause  for  reversing 
the  decree,  the  enforcement  of  the 
decree  by  levy  and  sale  will  be  en- 
joined until  the  hearing  on  the  review. 
Bennett  v.  Brown,  56  Ga.  2:6,  where 
the  injunction  was  prayed  for  in  the 
bill  of  review. 
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bill  of  review,  and  that  otherwise  the  plaintiff  could  not  have  the 
benefit  of  exceptions,  as  infancy,  coverture,  or  the  like;*  but  it 
would  seem  that  if  the  plaintiff  relies  on  any  such  exceptions  he 
ought  to  state  them  in  his  bill.  If  he  does  not  do  so  this  defense 
can  be  offered  by  demurrer.* 

2.  For  New  Matter. — Where  a  bill  of  review  is  grounded  upon 
new  matter,  the  defendant,  if  he  think  such  new  matter  not 
relevant,  may  take  the  objection  by  way  of  demurrer.* 

If  the  demurrer  is  overruled,  the  defendant  must  answer  ;^  but 
if  it  is  allowed,  the  bill  is  dismissed,  and  another  bill  cannot  be 
brought  on  the  same  grounds.* 

After  the  demurrer  is  overruled  the  plaintiff  is  at  liberty  to 
read  bill  or  answer  or  any  other  evidence,  as  at  a  rehearing.'* 

The  bill  is  liable  to  any  plea  which  would  have  avoided  the 
effect  of  that  matter  if  stated  in  the  original  bill ;  "^  and  the  allega- 
tions concerning  the  discovery  of  the  new  facts  may  be  traversed 
by  answer  and  evidence  like  any  other  fact  stated  in  the  bill.® 

XV.  Restitution  upon  Sustaining  Bill  of  Review. — Upon  sus- 
taining a  bill  of  review  and  reversing  the  former  decree,  the  court 
will  order  restitution  of  money  paid  under  the  decree.® 


1.  Gregor  z/.  Molesworth,  2Ves.  109. 

2.  Sherrington  v.  Smith,  2  Bro.  P. 
C.  62;  Gorman  v.  McCulloch,  5  Bro. 
P.  C.  597;  2  Daniell  Ch.  Pr.  (6th  Am. 
ed.)  1583. 

3.  2  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
1583;  Lorentz  v.  Lorentz,  38  W.  Va. 
556;  Long  I'.Granberry,  2  Tenn.  Ch.85. 

Admission  by  a  Demurrer. — Upon  de- 
murrer, the  facts  stated  are  to  be 
taken  as  true,  except  in  so  far  as  they 
differ  from  exhibits  referred  to,  unless 
the  exhibits  be  impeached.  Bush  v. 
Madeira,  14  B.  Mon.  (Ky.)  212. 

4.  Cook  V.  Bamfield,  3  Swanst.  607. 
6.   Daniell   Ch.    Pr.    (6th   Am.    ed.) 

1583. 

6.  Catterall  v.  Purchase,  i  Atk.  290. 
Upon    opening    the   enrolment   the 

original  cause  and  the  bill  are  heard 
together.  Payne  v.  Beech,  2  Tenn. 
Ch.  708;  McCall  V.  McCurdy,  69  Ala. 

65. 

Jury  Trial. — Trial  by  jury  upon  a 
bill  of  review  is  discretionary  with 
the  court.  Elliott  v.  Balcom,  11  Gray, 
(Mass.)  286. 

7.  2  Daniell  Ch.  Pr.  (6th   Am.  ed.) 

1583- 

8.  2  Daniell  Ch.  Pr.  (6th  Am.  ed.) 
1584;  Dexter  v.  Arnold,  5  Mason  (U. 
S.)  303;  U.  S.  V.  Semperyac,  Hempst. 
(U.  S.)  118;  Barnett  w.  Smith,  5  Call 
(Va.)  98.  Compare  Hodges  v.  Mulli- 
kin,  I  Bland  (Md.)  503. 


Matter  Improper  for  Answer. — An  an- 
swer cannot  go  behind  the  decree  at- 
tacked to  put  again  in  issue  matters 
which  were  in  issue  before  the  decree. 
Saunders  v.  Gregory,  3  Heisk.  (Tenn.) 
567. 

Nor  can  the  defendant  to  the  bill 
of  review  state  new  grounds  and 
demands  not  stated  or  appearing  in 
the  original  cause.  Thornton  v.  Stew- 
art, 7  Leigh  (Va.)  128.  See  also  John- 
son V.  Chandler,  15  B.  Mon.  (Ky.) 
584. 

Objection  by  Plea. — The  fact  that  the 
new  matter  was  known  in  time  to  be 
used,  or  that  reasonable  diligence  was 
wanting,  may  be  set  up  by  plea. 
Jenkins  v.  Prewitt,  5  Blackf.  (Ind.)  7. 
See  also  Lewellen  v.  Mackworth,  2 
Atk.  40,  2  Daniell  Ch.  Pr.  (6th  Am. 
ed.)  1584. 

9.  Ambler  v.  Macon,  4  Call  (Va.) 
605;  Nelson  v.  Suddarth,  i  Hen.  &  M. 
(Va.)  350,  where  money  paid  and  an 
obligation  given  for  a  further  pay- 
ment were  ordered  to  be  surrendered. 

In  Miller  v.  Clark,  52  Fed.  Rep.  900, 
it  was  said  that  "  in  the  cases  of  resti- 
tution which  have  been  cited  there 
appears  to  have  always  been  an  erro- 
neous judgment  for  a  substantial 
sum,"  and  the  Circuit  Court,  upon 
sustaining  a  bill  of  review,  declined  to 
order  a  restitution  of  costs  paid  under 
a  mandate  of  the  Supreme  Court. 
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XVI.  Effect  of  Eeveesal  on  Purchasee. — There  is  some  con- 
flict of  opinion  as  to  whether  a  person  who  purchases  property 
from  a  successful  party  to  a  suit,  after  final  decree  therein  and 
within  the  time  limited  by  law  for  fiUng  a  bill  of  review,  is  a 
purchaser  pendente  lite  and  bound  by  a  decree  of  reversal  on 
a  bill  of  review  subsequently  filed.*  But  there  is  no  doubt  that 
where  a  purchaser  acquires  his  title  after  the  lapse  of  the  period 
within  which  an  appeal  can  be  prosecuted  from  the  decree,  such 
title  cannot  be  prejudiced  or  in  any  manner  affected  by  a  decree 
rendered  on  a  bill  of  review  filed  thereafter.* 

XVII.  Costs. — Although  costs  in  equity  are  usually  taxed  in 
favor  of  the  prevailing  party,  the  court  may,  in  its  discretion,  upon 
sustaining  a  bill  of  review  deny  costs  to  the  plaintiff  therein.* 

XVIII.  Bills  in  Nattjee  of  Bills  of  Review— 1.  Nature  and  Use. — 
A  bill  of  review  strictly  so  called  can  be  filed  only  where  the  de- 
cree sought  to  be  reviewed  has  been  signed  and  enrolled.*  But 
if  a  party  discovers  any  error  or  new  matter  of  fact  after  the  de- 
cree has  been  pronounced,  and  before  it  has  been  enrolled,  he 
may  obtain   relief  by  a  bill  in  the   nature  of  a  bill  of  review.* 


1.  This  question  was  answered  in 
the  affirmative  in  Earl  v.  Couch,  3 
Mete.  (Ky.)45o;  in  Clarey  v.  Marshall, 
4  Dana  (Ky.)  96;  and  in  Cook  v. 
French,  96  Mich.  525.  On  the  other 
hand,  a  different  conclusion  was 
reached  in  a  very  well-considered  case 
in  Ohio.  Ludlow  v.  Kidd,  3  Ohio 
541.  The  decision  in  Lee  County  v. 
Rogers,  7  Wall.  (U.  S.)  iSi,  has  also  a 
direct  bearing  on  the  question,  and  is 
in  harmony  with  the  case  decided  in 
Ohio.  And  in  Rector  v.  Fitzgerald, 
59  Fed.  Rep.  808,  the  opinion  was  ex- 
pressed that  one  who  purchases  after 
the  lapse  of  the  term  at  which  a  final 
decree  on  the  merits  is  rendered,  with- 
out notice  that  a  bill  of  review  is  in 
contemplation  or  may  be  exhibited, 
should  be  protected  from  the  effect  of 
a  decree  on  such  a  bill  if  it  is  subse- 
quently filed. 

2.  Rector  v.  Fitzgerald,  59  Fed.  Rep. 
808. 

3.  Miller  v.  Clark,  52  Fed.  Rep.  900. 
Costs. — Costs   are  properly  imposed 

upon  a  subsequent  incumbrancer  who 
defends  against  a  bill  of  review  filed 
by  a  principal  defendant,  and  main- 
tains the  supplementary  litigation  in 
opposition  to  the  terms  of  a  mortgage 
binding  his  lands.  Mickle  v.  Max- 
field,  42  Mich.  304. 

4.  See  I.,  supra. 

6.  Story  Eq.  PI.,  §  421;  Burch  v. 
Scott,  I  Gill  &  J.  (Md.)  400. 

It  is  doubtful  if  a  bill  in  the  nature 


of  a  bill  of  review  can  be  filed  upon 
matter  of  law,  as  a  mistake  in  law  is 
a  ground  for  a  rehearing.  Perry  v. 
Phelips,  17  Ves.  Jr.  177. 

"  This  distinction  between  a  bill  of 
review  and  a  bill  in  the  nature  of  a 
bill  of  review,  though  important  in 
England,  is  not  felt  in  the  practice  of 
the  courts  of  the  United  States,  and 
perhaps  rarely  in  any  of  the  state 
courts  of  equity  in  the  Union.  I  take 
it  to  be  clear,  that  in  the  courts  of  the 
United  States  all  decrees  as  well  as 
judgments  are  matters  of  record,  and 
are  deemed  to  be  enrolled  as  of  the 
term  in  which  they  are  passed.  So 
that  the  appropriate  remedy  is  by  a 
bill  of  review."  Per  Story,  J.,  in  Dex- 
ter V.  Arnold,  5  Mason  (U.  S.)  310. 
See  also  Baker  v.  Whiting,  i  Story 
(U.  S.)  218. 

In  Maryland  a.  bill  in  the  nature  of 
a  bill  of  review  is  not  used.  Burch 
V.  Scott,  I  Gill  &  J.  (Md.)  400. 

Nor  in  Florida.  Owens  v.  Forbes,  9 
Fla.  325. 

For  instances  where  bills  in  the 
nature  of  bills  of  review  have  been 
discussed,  see  Quick  v.  Lilly,  3  N.  J. 
Eq.  255;  Hyman  v.  Smith,  10  W.  Va. 
298;  Carper  z/.  Hawkins,  8  W.  Va.  301; 
Sturm  V.  Fleming,  22  W.  Va.  404; 
Shenandoah  Valley  Nat.  Bank  v. 
Shirley,  26  W.  Va.  569;  Sanford  v. 
Haines,  71  Mich.  116;  Peak  v.  Perci- 
full,  3  Bush  (Ky.)  218;  Burch  v.  Scott, 
I  Gill  &  J.  (Md.)  400. 
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Where  there  is  no  defect  to  be  supplied  the  new  investigation  of 
the  decree  must  be,  or  at  least  usually  is,  brought  on  by  a  petition 
for  a  rehearing,*  and  the  true  ofificc  of  the  bill  is  to  bring  new 
matter  of  fact  before  the  court.* 

Supplemental  Bill. — In  such  a  case  the  new  matter  is  brought  for- 
ward by  a  supplemental  bill,  or  a  new  bill  in  the  nature  of  a  bill 
of  review,  and  it  ought  to  be  accompanied  by  a  petition  to  rehear 
the  original  cause  at  the  same  time  that  it  is  heard  upon  the 
supplemental  bill.*  If  necessary  a  bill  of  review  may  also  be 
incorporated  into  such  a  supplemental  bill.^  And  where  a  dif- 
ferent kind  of  relief  is  sought,  or  a  different  principle  from  that 
on  which  the  original  decree  is  given,  it  must  be  sought  by  a  sup- 
plemental bill  in  the  nature  of  a  bill  of  review.* 

Leave  of  Court. — Such  a  supplemental  bill  cannot  be  filed  without 
the  leave  of  the  court,  nor  without  an  affidavit  similar  to  that 
required  in  the  like  case  of  a  bill  of  review.® 

Security  for  Costs. — The  plaintiff  must,  in  like  manner,  make  a 
deposit  as  security  for  costs.'' 

2.  Supplemental  Bill,  etc.,  without  Leave. — If  a  decree  has  been 
made  against  a  person  who  had  no  interest  at  all  in  the  matter  in 
dispute,  or  who  had  not  such  an  interest  as  was  sufficient  to 
render  the  decree  against  him  binding  upon  some  person  claiming 
the  same  or  similar  interest,  relief  may  be  obtained  against  the 
error  in  the  decree  by  a  supplemental  bill  in  the  nature  of  a  bill 
of  review. *  A  bill  of  this  nature,  as  it  does  not  seek  to  alter  a 
decree  made  against  the  plaintiff  himself,  or  against  any  person 
under  whom  he  claims,  may  be  filed  without  first  obtaining  leave 
of  the  court.* 

3.  Parties. — In  a  bill  in  the  nature  of  a  bill  of  review  it  has  been 
held  that  those  only  are  necessary  parties,  as  complainants  or 
defendants,  who  have  an  actual  interest,  and  that  parties  to  the 
original  suit  who  have  no  interest  in  the  subsequent  bill  need  not 
be  joined.*** 

4.  Frame  of  Bill. — A  supplemental  bill  in  the  nature  of  a  bill  of 
review  closely  resembles  in  its  frame  a  bill  of  review.** 

1.  Story  Eq.  PI.,  §  421.  the  subject  of  the  supplemental  bill,  at 

2.  Story  Eq.  Pi.,  §  421.  the  same  time  that  it  is  reheard  upon 

3.  Story  Eq.  Pi.,  §  422.  the  original  bill,  and  that  the  plaintiff 

4.  Story  Eq.  PI.,  ^  422.  may  have  such  relief  as  the  nature  of 

5.  Story  Eq.  PI.,  ^422.  the  case   made   by  the    supplemental 

6.  Story  Eq.  PI.,  §  422.  bill  requires.     It  should  also  state  the 

7.  Quick  V.  Lilly,  3    N.  J.  Eq.  255.        circumstances  positively  which  entitle 

8.  Story  Eq.  PL,  §  424.  the  party  to  file  it,  viz.,  that  the  decree 

9.  Story  Eq.  PL,  §  424.  has  not  been  enrolled,  and  not  merely 

10.  Maxwell  Land  Grant,  etc.,  Co.  v,  state  them  in  the  alternative,  praying 
Thompson,  l  N.  Mex.  603.  one  sort  of  relief,  as  upon  a  bill  of  re- 

11.  Story  Eq.  PI.,  §  425.  view  if  the  decree  had  been  enrolled. 
Instead  of  praying  that  the  former     and  if  not  enrolled,  then  to  have  the 

decree  may  be  reviewed  or  reversed,  benefit  of  it,  as  upon  a  supplementa. 
it  prays  that  the  cause  may  be  heard  bill  in  the  nature  of  a  bill  of  review, 
with  respect  to  the  new  matter  made     Story  Eq.  PL,  §  425. 
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BILLS    QUIA  TIMET. 

By  William  D.  Gaillard. 

I.  Definition,  599. 
II.  When  Maintainable,  599. 

I.  Definition. — Bin  Quia  Timet  {because  he  fears)  is  the  name 
given  to  a  bill  in  equity,  filed  by  a  person  fearing  some  future 
injury  to  his  rights  in  property,  real  or  personal,  from  the 
negligence,  fault,  or  fraud  of  another.* 

II.  When  Maintainable. — The  theory  upon  which  these  bills 
are  based  is  the  probability  of  irretrievable  injury,  the  insufficiency 
of  pecuniary  satisfaction,  and  the   inexpediency  of  ceaseless  liti- 


1.  I  Mad.  Ch.  Pr.  218;  Blake  Ch.  Pr. 
37,  47;  2  Story  Eq.  Jur.,  §§  327,  639, 
825,  S49,  851;  Stephenson  v.  Taver- 
ners,  9  Gratt.  (Va.)  398;  McDougald 
V.  Dougherty,  11  Ga.  570;  Jones  v. 
Perkins,  8  Tex.  337;  Drury  v.  Roberts, 
2  Md.  Ch.  157;  Whitridge  v.  Durkee, 
2  Md.  Ch.  442;  Champlin  v.  Champlin, 
4  Edw.  Ch.  (N.  Y.)  228. 

History. — The  name  of  these  bills 
was  probably  borrowed  from  the  title 
of  some  ancient  writs  at  common  law. 
Willard  Eq.  Jur.  328.  Coke  calls  them 
brevia  anticipantia  (writs  of  preven- 
tion), and  explains  them  as  follows: 
"And  note  that  there  be  six  writs  in 
law  that  may  be  maintained  quia 
timet  before  any  molestation,  distress, 
or  impleading,  as  (i)  a  man  may  have 
a  writ  of  mesne  (whereof  Littleton 
here  speaks),  before  he  be  distrained; 
(2)  a  warrantia  chartce,  before  he  be 
impleaded:  (3) a  monstraverunt,  before 
any  distress  or  vexation;  (4)  an  audita 
querela,  before  any  execution  sued; 
(5)  a  curia   daudenda,  before  any  de- 


fault of  inclosure;  and  (6)  a  ne  injuste 
vexes,  before  any  distress  or  molesta- 
tion." Co.  Litt.  xoo,  a;  7  Bro.  P.  C. 
125  (Toml.  ed.). 

Modern  Practice. — These  remedies 
are  now  antiquated,  and  few  traces  of 
their  former  existence  are  to  be 
found.  But  the  same  relief  is  afforded 
in  modern  times  by  courts  of  equity 
through  the  medium  of  the  bill  quia 
titnet.  I  Foub.  Eq.  B.,  c.  i,  ^  2, 
note. 

Audita  Querela. — The  writ  of  audita 
querela  was  abolished  in  England  by 
Ord.  42,  §  22,  of  the  Judicature  Act, 
but  by  the  same  section  it  was  pro- 
vided that  any  party  against  whom 
judgment  has  been  given  may  apply 
to  the  court  for  a  stay  of  execution,  or 
other  relief  against  such  judgment,  on 
the  ground  that  facts  have  arisen  too 
late  to  be  pleaded;  and  such  relief 
may  be  given  as  to  the  court  shall 
seem  fit.  Story  Eq.  Jur.  (2d  Eng.  ed.), 
note  to  §  825.  See  article  Audita 
Querela,  Vol.  III.,  p.  113. 
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gation.  The  purpose  of  such  a  bill  is  invariably  to  insure  the 
application  of  property  to  its  intended  use,  when  there  is  danger 
of  its  being  diverted  elsewhere  ;  to  clear  away  harassing  doubts 
which  beset  a  clouded  title  ;  to  nullify  the  possible  future  effects 
of  frauds  which  have  been  perpetrated,  and  to  prevent  the  pos- 
sibility of  future  damage.* 

In  this  work  the  various  kinds  of  bills  quia  timet  and  the  purposes 
for  which  they  will  lie  are  treated  specifically  and  in  detail  under 
the  following  titles,  to  which  the  reader  is  referred  :  BILLS  DE 
Bene  Esse;  Bills  of  Peace;  Indemnity;  Interpleader; 
Life  Tenants  and  Remaindermen;  Perpetuation  of  Tes- 
timony; Principal  and  Surety;  Quieting  Title — Removal 
OF  Cloud;  Rescission  and  Cancellation;  Trusts  and 
Trustees  ;  Wills. 


1.  Nature. — As  will  be  readily  un- 
derstood from  the  nature  of  the  relief 
sought  in  many  cases,  the  quia  tirnet 
jurisdiction  of  the  court  is  closely 
bound  up  with  the  subjects  of  Injunc- 
tion, Specific  Performance,  and  many 
other  important  heads  of  equity  juris- 
prudence. The  main  point  must,  how- 
ever, be  borne  in  mind  that  bills  quia 
timet  look,  not  to  the  past  or  present, 
but  to  the  future.  They  do  not  so 
much  restore  violated  rights  as  they 
insure  against  possible  future  in- 
fringement. And  it  is  in  the  exercise 
of  this  function  that  they  employ  the 
various  remedies 'of  cancellation,  ref- 
ormation, etc.  Their  office  is  to  pre- 
serve and  fortify.  Ranelaugh  v. 
Hayes,  i  Vern.  189;  Story  Eq.  Jur., 
§  850;  Rawle  on  Gov.  for  Title,  652; 
Lloyd  V.  Dimmack,  L.  R.,  7  Gh. 
401;  Hemming  v.  Maddick,  L.  R.,  7 
Ch.  D.  395;  Green  v.  Hankinson,  i 
Miss.  487. 

Facts  to  be  Shown. — There  are  at 
least  two  necessary  ingredients  for  a 
quia  timet  action.  There  must,  if  no 
actual  damage  is  proved,  be  proof  of 
imminent  danger,  and  there  must  also 
be  proof  that  the  apprehended  damage 
will,  if  it  comes,  be  very  substantial. 
It  may  be  said  there  must  be  proof 
that  it  will  be  irreparable,  because,  if 
the  danger  is  not  proved  to  be  so 
imminent  that  undoubtedly,  if  the 
remedy  is  delayed,  the  damage  will  be' 
suffered,  it  must  be  shown  that  if  the 
damage  does  occur  at  any  time,  it  will 
come  in  such  a  way  and  under  such 
circumstances  that  it  will  be  impossi- 
ble for  the  plaintiff  to  protect  himself 


against  it  if  relief  is  denied  him  in  a 
quia  titnet  action.  Fletcher  v.  Bealey, 
28  Ch.  D.  688  ;  Bailey  v.  Briggs,  56 
N.  Y.  407. 

Jurisdiction. — When  property  is  of 
an  equitable  nature,  the  jurisdiction  is 
equally  applicable  to  cases  where 
there  is  a  present  right  of  enjoyment, 
and  to  cases  where  the  right  of  enjoy- 
ment is  future  and  contingent.  Wil- 
lard  Eq.  Jur.  328. 

Statutory  Eemedies. — These  bills  will 
not  lie  where  a  statutory  remedy  is 
provided.  Buchanan  z/.  Noel,  35  Leg. 
Int.  (Pa.)  490. 

A  bill  quia  timet,  to  have  rights  de- 
clared and  an  act  of  legislature  con- 
strued and  pronounced  unconstitu- 
tional, cannot  be  sustained  in  advance 
of  the  occurrence  of  a  state  of  facts 
creating  a  real  controversy.  Black 
V.  Fleece,  2  Lea  (Tenn.)  566.  See 
also  Thomas  v.  White,  2  Ohio  St.  540; 
Polk  V.  Rose,  25  Md.  153;  Mank.ato  v. 
Willard,  13  Minn.  13;  Marmaduke  v. 
Hannibal,  etc.,  R.  Co.,  30  Mo.  545; 
Wagner  v.  Law,  3  Wash.  500;  Ran- 
dolph V.  Kinney,  3  Rand.  (Va.)  394; 
Orton  V.  Smith,  18  How.  (U.  S.)  263; 
Sanderson  v.  Jones,  6  Fla.  430;  Tip- 
ping V.  Eckersley,  2  K.  &  J.  264; 
Ritchie  v.  Dorland,  6  Gal.  33. 

Federal  Courts. — Federal  courts  in 
equity  have  cognizance  of  bills  quia 
timet,  although  complainant  is  not  in 
possession,  if  the  local  legislature 
gives  the  remedies  in  such  case,  unless 
defendant  would  be  entitled  to  a  jury 
trial,  according  to  the  course  of  com- 
mon law.  Grand  Rapids  &  I.  R.  Co. 
V.  Sparrow,  36  Fed.  Rep.  210. 
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By  Ward  B.  Coe. 

L  Definition,  6oi. 
II.  Equity  Jurisdiction,  6oi. 
III.  Nature  of  Bill,  6oi. 
rv.  When  Maintainable,  602. 

1.  Generally,  602. 

2.  By  Perso7i  not  a  Party,  603. 

3.  What  Decrees,  603. 

V.  The  Enforcement,  604. 
VI.  Demurrer,  606. 
VII.  Plea,  607.  ' 

I.  Definition. — A  bill  to  execute  a  decree  is  a  bill  assuming  as 
its  basis  the  principle  of  an  existing  decree,  and  seeking  merely 
to  carry  it  into  effect.* 

II.  Equity  Jurisdiction. — A  court  of  equity  has  power  to  en- 
tertain a  bill  to  carry  into  effect  a  decree  of  the  same  or  of  a  dif- 
ferent court.® 

III.  Nature   of  Bill. — This  is  termed  a  bill  to  carry  a  decree 
'into  execution.     It  is  not  strictly  an  original  bill,  since  it  is  at 


1.  "  For  example,  such  a  bill  may  be 
filed  where  an  omission  has  been  made 
in  consequence  of  all  the  facts  not 
being  distinctly  on  the  record,  or 
where,  owing  to  the  neglect  of  the 
parties  to  proceed  under  a  decree, 
their  rights  have  become  embarrassed 
by  subsequent  events,  and  a  new  de- 
cree is  necessary  to  ascertain  them, 
or  when  a  decree  has  been  made  by  an 
inferior  court  of  equity,  the  jurisdic- 
tion of  which  is  not  equal  to  enforce 
it."  Huddleston  v.  Williams,  i  Heisk. 
(Tenn.)  581;  Adams  Eq.  415. 

2.  Shields  V.  Thomas,  18  How.  (U. 
S.)  262,  where  Daniel,  J.,  said: 
"  Amongst  the  original  and  undoubted 
powers  of  a  court  of  equity  is  that  of 
entertaining  a  bill  filed  for  enforcing 
and  carrying  into  effect  a  decree  of  the 
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same  or  of  a  different  court,  as  the 
exigencies  of  the  case  or  the  interests 
of  the  parties  may  require." 

Also  Grew  v.  Breed,  12  Met.  (Mass.) 
363,  where  the  judge — after  citing 
Mass.  Rev.  Stats.,  c.  81,  §  9,  which  au- 
thorized the  courts  to  award  all  such 
"judgments,  decrees,  orders,"  etc.,  as 
might  be  necessary  to  carry  into  effect 
the  powers  given  them  by  the  laws  of 
the  commonwealth — concludes  as  fol- 
lows: "The  court,  therefore,  have 
plenary  power  to  do  all  such  acts  as 
may  be  necessary  and  proper  to  carry 
into  effect  all  the  powers  given  them 
by  law;  and  it  is  manifest  from  the 
case  stated  in  the  bill,  that  unless  the 
bill  be  sustained,  the  former  decree 
cannot  be  executed,  and  the  plaintiffs 
will  be  remediless." 
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least  occasioned  by  a  former  bill,  and  assumes  as  its  basis  the 
principle  of  the  decree  sought  to  be  executed.*  But  it  is  said  to 
be,  generally,  partly  an  original  bill  and  partly  a  bill  in  the  nature 
of  an  original  bill,*  and  it  is  sometimes  also  a  bill  of  revivor  or  a 
supplemental  bill,  or  both,  the  frame  of  the  bill  being  varied  ac- 
cordingly.^ 

IV.  When  Maintainable— 1.  Generally.— Its  use  is  proper  when 
it  happens  that  a  decree  which  has  been  pronounced  cannot  be 
carried  into  execution  by  any  ordinary  process  of  the  court  pro- 
nouncing it.  Such  a  case  usually  arises  where,  on  account  of 
some  neglect  of  the  parties  to  proceed  upon  the  decree,  or  from 
some  other  cause,  their  rights  have  become  so  embarrassed  by 
subsequent  events  that  it  becomes  necessary  to  have  another  de- 
cree of  the  court  to  ascertain  and  enforce  them.* 


1.  Adams  Eq.  415;  Mitf.  Eq.  PI. 
97;    Grew   V.   Breed,    12  Met.  (Mass.) 

363. 

2.  Mitf.  Eq.  PI.  117. 

In  the  case  of  Pott  v.  Gallini,  i  Sim. 
&  Stu.  206,  the  bill  seems  to  have  had 
all  of  the  qualities  of  an  original  bill. 

3.  Coop.  Eq.  PI.  109;  Story  Eq.  PL, 
§  432;  Beach  Mod.  Eq.  Pr.,  §  903; 
Herd  v.  Bewley,  i  Heisk.  (Tenn.)  524. 

A  Supplemental  Bill  may  be  filed 
either  before  or  after  a  decree;  if 
afterwards,  it  may  be  either  in  aid  of 
the  decree,  that  it  may  be  carried  into 
full  execution,  or  that  proper  direc- 
tions maybe  given  upon  some  matter 
omitted  in  the  original  bill,  or  not  put 
in  issue  by  it  or  by  the  defense  made 
to  it.  O'Hara  v.  Shepherd,  3  Md.  Ch. 
306;  Story  Eq.  PI.,  §  338.  See  also 
Hodson  V.  Ball,  i  Ph.  181. 

Where  the  rights  of  parties  to  a  suit 
which  have  their  origin  in  a  bill  for 
an  interpleader  have  been  determined 
by  a  final  decree,  the  determination  of 
the  court  may  be  subsequently  en- 
forced by  the  institution  of  a  new  pro- 
ceeding growing  out  of  the  original 
suit;  and  this  cannot  be  prevented  by 
the  enrolment  of  the  decree  in  the 
original  suit.  Owings  v.  Rhodes,  65 
Md.  408. 

4.  Wright  V.  Bowden,  t  Jones  Eq. 
(N.  Car.)  15,  59  Am.  Dec.  600;  Johnson 
V.  Northey,  Prec.  Ch.  134,  2  Vern.407, 
which  latter  was  a  case  of  a  bill  brought 
by  creditors  of  a  party  in  whose  favor 
a  decree  had  been  rendered  to  have 
the  benefit  of  and  execute  the  same. 
See  also  Griggs  v.  Detroit,  etc.,  R. 
Co.,  10  Mich.  117. 

So  where  a  decree  expresses  a  pur- 
pose that  the  children  of  a  party  to  a 


bill  for  partition  shall  have  the  fee  after 
the  party's  death,  without  accomplish- 
ing the  object  by  its  own  force,  or 
providing  the  means  for  effecting  its 
accomplishment,  an  original  bill  will 
be  proper  to  carry  the  former  decree 
into  execution.  Wadhams  v.  Gay,  73 
111.  415. 

The  Present  English  Practice  seems  to 
require  that  a  suit  to  execute  or  re- 
view a  prior  decree  or  judgment 
should  only  be  allowed  where  there  is 
no  convenient  method  of  relief  open  in 
the  former  suit.  Smith  v.  Cowell,  6  Q. 
B.  Div.  75;  Salt  V.  Cooper,  16  Ch.  Div. 
544.  But  see  Anglo-Italian  Bank  v. 
Davies,  9  Ch.  Div.  275. 

Sequestration  of  Choses  in  Action.— A 
bill  of  this  character  is  sometimes  re- 
sorted to  in  order  to  subject  choses  in 
action  to  sequestration,  without  which 
it  is  doubtful  if  this  can  be  done. 
See  Johnson  v.  Chippendale,  2  Sim. 
55,  where  it  was  said:  "I  find  no  in- 
stance in  which  the  court  has  com- 
pelled a  third  party  to  pay  in  a  chose 
in  action  without  a  bill  when  any  re- 
sistance has  been  made  by  the  holder 
of  the  chose  in  action." 

An  example  of  a  bill  used  for  this 
purpose  is  to  be  found  in  the  case  of 
Grew  V.  Breed,  12  Met.  (Mass.)  363. 
Here  the  only  assets  of  a  debtor  com- 
pany under  a  decree  of  a  court  of 
equity  were  a  note  payable  to  its  order 
held  by  a  third  party.  Execution 
against  the  property  of  the  company 
was  returned  unsatisfied,  and  the  com- 
pany refused  to  indorse  the  note  to 
complainants.  A  bill  was  thereupon 
filed  and  sustained,  praying  that  said 
decree  might  be  enforced,  and  that  the 
maker  of  the  note  might  be  decreed  »o 
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2.  By  Person  not  a  Party.— This  bill  is  sometimes  exhibited  by 
a  person  who  was  not  a  party,  and  who  does  not  claim  under  a 
party  to  the  original  decree,  but  who  claims  under  a  like  interest, 
or  who  is  unable  to  obtain  the  determination  of  his  own  rights 
until  the  decree  has  been  executed ;  *  or  it  may  be  brought  by  or 
against  a  person  claiming  as  assignee  of  a  party  to  the  decree.* 

3.  What  Decrees— Of  inferior  Courts. — Such  a  bill  may  also  be 
brought  to  carry  into  execution  the  judgment  of  an  inferior  court 
of  equity,'  if  the  jurisdiction  of  that  court  is  not  equal  to  the  pur- 


pose.* 

pay  plaintiffs  the  amount  due,  and  for 
further  relief.  So  in  White  v.  Ge- 
raerdt,  i  Edw.  Ch.  (N.  Y.)  336,  where 
the  delay  of  attachment  and  seques- 
tration by  the  ordinary  method  would 
have  jeopardized  the  rights  of  the  cred- 
itor under  decree,  he  was  sustained 
in  filing  a  fresh  bill,  thereby  restrain- 
ing the  property  and  party  in  con- 
tempt, and  so  obtaining  the  effect  of 
the  former  decree. 

1.  Oldham  v.  Eboral,  Coop.  temp. 
Brough.  27,  where  it  was  held  that 
persons  established  as  heirs  at  law 
could  obtain  by  a  bill,  in  the  nature  of 
a  supplemental  bill,  the  benefit  of  pro- 
ceedings in  a  suit  to  which  other 
persons  erroneously  supposed  to  be 
clothed  with  that  character  had  been 
parties.  See  Lloyd  v.  Johnes,  9  Ves. 
Jr.  54;  Toukin  v.  Lethbridgc,  Coop.  44. 

But  in  Rylands  v.  Latouche,  2  Bligh 
566,  it  was  held  that,  where  a  suit  had 
been  instituted  by  a  devisor  and  re- 
vived by  a  devisee,  whose  supposed 
right  was  displaced  by  the  discovery  of 
a  later  will,  the  cause  could  not  be  con- 
tinued by  agreement  between  that  de- 
visee and  the  plaintiff  in  the  suit  to  en- 
able the  devisee  under  the  second  suit 
to  appeal  against  the  decree;  that  the 
proper  method  of  proceeding  was  not 
to  file  a  supplemental  bill,  praying  to 
have  the  benefit  of  the  proceedings, 
but  to  revive  de  novo  the  suit  as  abated 
by  the  death  of  the  devisor;  but  that 
the  case  would  be  different  where  the 
decree  was  defective  only  because  in- 
cidental parties  were  not  before  the 
court. 

This  case  was  seemingly  distin- 
guished in  Oldham  v.  Eboral,  Coop. 
temp.  Brough.  27. 

2.  Mitf.  Eq.  PI.  115;  Organ  v.  Gar- 
diner, Ch.  Cas.  Pt.  2,  231,  where  an 
original  bill  to  execute  a  decree  of 
lands  against  a  purchaser  who  claimed 
under   parties   bound  by  that  decree 


was  allowed  good  on  demurrer.  Car- 
teret V.  Paschal,  3  P.  Wms.  197, 
nom. ;  Paschal  v.  Thurston,  4  Bro.  P. 
C.  168;  Binks  z/.  Bi.nks,  2  Bligh  593; 
Terry  v.  McClintock,  41  Mich.  492. 

This  doctrine  was  applied  in  the  re- 
cent case  of  Root  v.  Woolworth,  150 
U.  S.  401,  40  Fed.  Rep.  723,  the  facts 
of  which  are  briefly  as  follows:  M. 
filed  a  bill  in  equity  against  R.  to  estab- 
lish his  right  to  certain  real  estate,  ob- 
tained a  decree  for  the  property,  and 
had  a  conveyance  of  the  same  made  to 
him  by  the  master.  M.'s  interest 
passed  by  mesne  conveyances  to  W. 
R.  re-entered  upon  the  property.  W. 
thereupon  filed  in  the  same  court  an 
ancillary  and  supplemental  bill,  pray- 
ing that  R.  be  restrained  from  assert- 
ing his  pretended  title  and  from  occu- 
pying the  premises,  and  that  he  might 
be  decreed  to  have  no  interest  in  the 
lands ;  and  also  for  a  writ  of  possession, 
and  for  a  perpetual  injunction  to  pre- 
vent R.  from  setting  up  his  claims. 
A  decree  was  granted  in  conformity 
with  the  prayer  of  the  bill.  But  see 
Atty.  Gen'l  v.  Birmingham,  etc., 
Drainage  Board,  17  Ch.  Div.,  685,  15 
Ch.  Div.  423. 

3.  I  Roll.  Ab.  373. 

4.  Mitf.  Eq.  PI.  116. 

Such  was  the  case  of  a  decree  for  a 
legacy  in  the  Court  of  Great  Session 
in  Wales,  aflSrmed  in  the  House  of 
Lords,  the  execution  of  which  the  de- 
fendant had  avoided  by  fleeing  into 
England.  On  a  bill  filed  stating  these 
circumstances,  and  asking  for  an- 
other decree,  the  court  seems  to  have 
thought  itself  justified  in  examining 
the  correctness  of  the  former  deci- 
sion, even  although  it  had  been  af- 
firmed by  the  House  of  Lords.  Mor- 
gan V. ,  I  Atk.  408. 

But  it  has  been  remarked  in  regard 
to  this  case  that  the  court  suffered  its 
anxiety  to  do  justice  to  carry  it  be- 
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Decree  must  Be  Final. — The  decree  sought  to  be  executed  by  this 
bill  must  be  final,  and  not  interlocutory.* 

State  and  Federal  Courts. — When  a  State  court  renders  a  decree 
against  a  nonresident,  the  other  parties  to  the  suit  have  a  right  to 
resort  by  bill  to  the  federal  courts  to  have  the  decree  enforced.* 

V.  The  Enforcement. — As  a  general  rule  the  court,  in  cases  of 
this  character,  simply  enforces,  but  does  not  vary,  the  previous  de- 
cree ;  ^  yet  it  may,  nevertheless,  consider  the  directions  and  vary 
them  in  the  case  of  a  mistake,  so  as  to  attain  the  justice  of  the 
case.* 

Inequitable  Decrees. — And  it  is  now  even  settled  that  if  the  court 
finds  the  decree  to  be  inequitable  and  unjust  it  may  refuse  to  en- 
force it  altogether,*  at  least  unless  the  plaintiff  consents  to  take 


yond  the  limits  of  its  jurisdiction, 
Galbraith  v.  Neville,  Dougl.  5,  note  2, 
5  East  473,  note;  Coop.  Eq.  PI.  loo; 
a  criticism  which  is  doubtless  just, 
Story  Eq.  PI.,  ^5  431.  Compare  in  this 
connection  Colchester  v.  Colchester, 
Sel.  Ch.  Cas.  13;  West  v.  Skip,  i  Ves. 
245. 

1.  McFadden  v.  McFadden,  44  Cal. 
306,  where  it  was  said:  "A  bill  to 
carry  into  effect  a  former  decree  must 
ordinarily  show  such  a  decree  to  have 
been  final  in  its  character,  and  that  by 
reason  of  something  occurring  subse- 
quently to  its  rendition  the  rights  of 
the  parties  cannot  be  properly  en- 
forced thereunder.  This  is  not  such 
a  case;  and,  as  was  well  said  by  the 
learned  judge  of  the  court  below,  in 
denying  the  application  for  a  new 
trial,  '  nothing  can  be  decreed  upon 
this  bill  that  the  parties  would  not  be 
entitled  to  in  the  original  proceeding, 
still  undetermined.'" 

2.  Shields  v.  Thomas,  18  How.  (U. 

S.)253. 

So  where  a  federal  court  has  pro- 
nounced a  decree,  it  has  jurisdiction  of 
a  supplemental  and  ancillary  bill  to 
carry  the  same  into  effect  without  re- 
gard to  the  citizenship  of  the  parties. 
Root  V.  Woolworth,  150  U.  S.  401. 
See  also  Milwaukee,  etc.,  R.  Co.  v. 
Chamberlain,  6  Wall.  (U.  S.)  748. 

3.  Mitf.  Eq.  PI.  116;  Robinson  v. 
Robinson,  2  Ves.  232,  note;  Smythe 
V.  Clay,  6  Bro.  P.  C.  395;  MinshuU  v. 
Mohun,  2  Vern.  672,  and  on  appeal  2 
Bro.  P.  C.  32. 

4.  Lechmere  v.  Brasier,  2  J.  &  W. 
287;  Colchester  v.  Colchester,  SpI.  Ch. 
Cas.  13;  Este  v.  Strong,  2  Ohio  401, 
where  the  court  said:  "  It  is  a  general 
rule,  that  upon  a  bill  to  carry  a  decree 


into  execution, the  courtwill  not, unless 
under  special  circumstances,  examine 
the  justice  of  the  decision,  or  the  law 
of  the  decree ;  but  if  the  case  be  proper 
for  their  interference,  will  specifically 
execute  the  decree.  There  are  cases 
where  this  rule  has  been  relaxed  and 
the  decree  been  varied,  if,  upon  ex- 
amining the  proofs  taken  in  the  cause, 
wherein  the  decree  was  made,  or  the 
directions  given,  a  mistake  has  been 
discovered." 

Especially  will  the  decree  be  looked 
into  as  between  new  parties.  West  v. 
Skip,  I  Ves.  245. 

In  one  case  Lord  Hardewick  even 
refused  to  enforce  a  decretal  order, 
made  on  the  report  of  the  master,  for 
the  purchase  of  land  for  a  charity,  on 
the  ground  of  its  being  against  the 
statutes  of  mortmain.  Atty.  Gen'l  v. 
Day,  I  Ves.  218;  Coop.  Eq.  PI.  99. 

5.  Wadhams  v.  Gay,  73  111.  415; 
White  V.  Parnther,  i  Knapp  179;  Gay 
V.  Parpart,  106  U.  S.  679. 

Lawrence  v.  Berney,  2  Ch.  Rep.  127, 
where  it  was  said:  "Where  the  com- 
mon process  of  the  court  will  not 
serve,  but  a  new  bill  and  a  new  decree 
is  become  necessary  to  have  the  execu- 
tion of  a  former  decree  [which]  is  in 
itself  unjust,  there  this  court  desired 
to  be  excused,  in  making  it  its  own 
act,  to  build  upon  such  ill  foundations, 
and  charging  his  own  conscience  with 
promoting  an  apparent  injustice." 

Johnson  v.  Northey,  Prec.  Ch. 
134,  2  Vern.  407,  where  it  was  held 
that  a  bill  brought  by  the  creditors  of  a 
party  in  whose  favor  a  decree  had 
been  rendered  to  have  the  benefit  of 
and  execute  the  same,  had  the  effect 
of  opening  said  decree. 

Worden   v.   Gerard,  Mitf.    Eq.  PI., 
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the  proper  decree  ;  *  or  it  may  give  a  qualifiad  relief  by  directing 
that  the  former  decree  be  executed  in  part  and  carried  no  fur- 
ther. 2 

Consent  Decrees. — When  the  decree  in  question  i.s  a  consent  decree, 
the  same  principles  apply,  and  the  court  may  refuse  to  be  bound 
by  the  consent  of  the  parties,  and  may  investigate  the  merits  as 
in  other  cases.^ 

Who  can  Call  Decree  in  Question. — But  it  is  only  the  defendant  in  such 
cases  who  can  call  the  original  decree  in  question.*     If  the  plain- 


note  o,  where  the  court  refused  to  ex- 
ecute a  degree  which  affected  the 
rights  of  an  infant  party,  but  made  a 
new  decree  according  to  the  rights  of 
the  parties. 

A  Leading  Case. — See  particularly  the 
leading  case  of  Hamilton  v.  Haugh- 
ton,  2  Bligh  169,  in  which  this  ques- 
tion was  much  discussed  by  the  House 
of  Lords,  where  an  erroneous  decree 
was  reversed  on  a  bill  to  carry  it  into 
execution,  although  there  had  been 
an  acquiescence  of  forty  years  in  the 
decree. 

1.  O'Connell  v.  MacNamara,  3  D.  & 
W.  411,  where  Sugden,  L.C.,  said: 
"I  do  not  understand  the  rule  to  be 
that  this  court  is  bound  to  carry  into 
execution  an  erroneous  decree.  On 
the  contrary,  I  apprehend  that  when 
a  party  comes  into  this  court  asking 
for  the  benefit  of  a  former  decree,  he 
must  be  prepared  to  show  that  such 
decree  was  right.  It  is  true  that  as 
this  case  now  comes  before  the  court 
I  cannot  order  the  decree  to  be  amend- 
ed; but,  as  I  am  not  bound  to  carry  on 
or  perpetuate  error,  I  will  not  give  the 
plaintiff  the  benefit  of  the  former  pro- 
ceeding, unless  he  consents  to  take  the 
former  decree,"  citing  and  relying  on 
Hamilton  v.  Haughton,  2  Bligh  169. 

2.  Burke  v.  O'Malley,  i  Beatty  121. 
Where  the  bill  shows  absolutely  no 

ground  of  suit,  a  decree  thereon  may 
be  treated  as  a  mere  nullity,  even  in  a 
collateral  proceeding.  Consolidated 
Electric  Storage  Co.  v.  Atlantic  Trust 
Co.,  50  N.  J.  Eq.  93. 

3.  Gay  v.  Parpart,  106  U.  S.  679; 
Lawrence  Mfg.  Co.  v.  Janesville  Cot- 
ton Mills,  138  U.  S.  552;  Texas,  etc., 
R.  Co.  V.  Southern  Pac.  Co.,  137  U. 
S.  56;  Wadhams  v.  Gay,  73  111.  415. 
Cf.  Lamb  v.  Gatlin,  2  Dev.  &  B.  Eq. 
(N.  Car.">  37;  Edgerton  v.  Muse,  2  Hill 
Eq.  (S.  Car.)  5i- 

The  Latest  Enunciation  of  the  powers 
of  the  court  in   regard  to  varying  de- 


crees on  bills  of  this  character  is  to 
be  found  in  the  language  of  Fuller, 
Ch.J.,  who  delivered  the  opinion  of 
the  court  in  the  case  of  Lawrence  Mfg. 
Co.  V.  Janesville  Cotton  Mills,  138  U. 
S.  552.  He  said:  "  But  where  a  party 
returns  to  a  court  of  chancery  to  ob- 
tain its  aid  in  executing  a  former  de- 
cree, it  is  at  the  risk  of  opening  up 
such  decree  as  respects  the  relief  to 
be  granted  on  the  new  bill.  Hence, 
even  if  it  be  assumed  upon  the  evi- 
dence that  the  decree  against  the  old 
corporation  bound  the  new  one,  yet 
this  being,  in  effect,  in  one  of  the  two 
aspects,  and,  perhaps,  the  sole  as- 
pect, in  which  it  is  framed,  a  bill  to 
carry  the  former  consent  decree  into 
execution,  the  Circuit  Court  was  not 
obliged  to  do  so  if  it  believed  that 
decree  erroneous ;  and  that  it  was 
erroneous  we  have  already  decided. 
Inasmuch  as  plaintiff  came  into  a 
court  of  equity  to  have  the  benefit  of 
the  former  decree,  the  court  was  at 
liberty  to  inquire  whether  circum- 
stances justified  the  relief.  Mitf.  Ch. 
PI.  96.  Indeed,  it  would  seem  to 
have  devolved  upon  it  to  show  that 
the  decree  was  a  right  decree.  Such 
is  the  language  of  Lord  Redesdale 
in  Hamilton  v.  Haughton,  2  Bligh 
193,  and  of  Ld.  Ch.  Sugden  in  O'Con- 
nell V.  MacNamara,  3  D.  &  W.  412. 
The  same  principle  was  announced  as 
early  as  1700  by  the  Lord  Keeper  in 
Johnson  v.  Northey,  Finch  Prec,  Ch. 

I34-" 

4.  Robinson  v.  Robinson,  2  Ves. 
232,  note,  and  on  appeal  5  Bro.  P.  C. 
278.  See  O'Connell  v.  McNamara,  I 
D.  &  W.  412;  Adams  Eq.  416. 

So  where  the  court  held  that  a  de- 
cree had  been  opened  by  a  new  bill 
brought  to  enforce  its  execution,  the 
plaintiff  was,  nevertheless,  not  per- 
mitted to  examine  witnesses, much  less 
the  same  witnesses, as  to  the  matters  in 
issue  in  the  former  cause;  for,  though 
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tiff  is  dissatisfied  with  the  decree,  he  should  impeach  it  by  a  bill  of 
review  or  other  proceeding  of  a  similar  character.* 

VI.  Dekxtbbeb. — Where,  upon  the  face  of  the  bill  to  carry  a  de- 
cree into  execution,  the  plaintiff  appears  to  have  no  right  to  the 
benefit  of  the  decree,  the  defendant  must  avail  himself  of  this 
objection  by  demurrer.* 

VII.  Elba. — With  regard  to  pleas,  it  may  be  said  that  any  per- 
son interested  under  a  decree  may  file  a  bill  to  carry  it  into  ex- 
ecution ;  ^  but  if  the  plaintiff  in  such  a  case  happens  to  have  no 
right  or  interest,  and  this  fact  is  not  so  apparent  on  the  bill  as  to 
admit  of  a  demurrer,  the  defendant  may  offer  it  by  way  of  plea."* 

the  court  on  such  a  bill  might  examine  ecution  the  decree  in  the  previous 
the  justice  of  the  former  decree,  yet  suit,  where  he  does  not  give  any  rea- 
this  should  be  done  on  the  proofs  son  for  his  failure  to  make  that  de- 
taken  in  the  cause  wherein  that  de-  fense  in  the  former  suit.  Root  v. 
cree  was  made.  Johnson  v.  Northey,  Woolworth,  150  U.  S.  401. 
Prec.  Ch.  134,  2  Vern.  407.  2.   Mitf.  Eq.  PI.  243;  Coop.  Ex.  PI. 

1.   Dan.  Ch.  Pr.   1586;    Shepherd  v.  218;  Story  Eq.  PL,  §64!. 

Titley,  2  Atk.  348.  S.  So  any  creditor,  upon  the  same 

Where,  in  a  suit  to  quiet  title,  the  principle,    may   obtain   an   order   for 

defendant  fails  to  make  the  defense  prosecuting  a  decree  for  an  account, 

of  a  prior  recorded  conveyance  to  a  Creuze  v.  Hunter,  2  Ves.  Jr.  165. 

third  party  from  the  plaintiff,  he  will  4.   Mitf.  Eq.   PI.  340;  Coop.  Eq.  PI. 

not  be  allowed  to  set  up  the  same  to  a  306;  Story  Eq.  PI.,  §  837.  See  Gififard's 

subsequent  bill  filed  to  carry  into  ex-  Case,  i  Freem.  311. 
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1.  Scope  of  Aeticle,  and  Definitions. — This  article  will  discuss 
that  particular  class  of  bills  in  chancery  which  are  filed  for  the 
purpose  of  impeaching  a  decree  or  enjoining  a  judgment  on  the 
ground  of  fraud,  mistake,  accident,  surprise,  or  the  like.  The  term 
"decree"  throughout  this  article  will  be  used  to  designate  the  sen- 
tence or  decision  of  a  court  of  equity,  and  the  term  "judgment" 
that  of  a  court  of  law. 

II.  Bills  to  Impeach  Decrees— 1.  For  Fraud  in  General.— It  is 
a  well-settled  rule  of  equity  jurisprudence  that  where  a  decree  has 
been  obtained  by  fraud  or  collusion  between  the  parties  it  may 
be  impeached  by  an  original  bill  filed  for  that  purpose.*  In 
order  to  attain  the  object  a  formal  bill  will  be  necessary,  the  pro- 
ceeding by  motion  or  petition  not  being  deemed  effective.* 

2.  Consent  Decrees. — So  in  the  case  of  a  consent  decree,  where 
the  consent  has  been  fraudulently  obtained,  an  original  bill  is  the 
only  proper  method  of  relief.' 

3.  For  Surprise,  Accident,  etc. — Possibly  an  original  bill  may 
also  be  used  to  impeach  or  vacate  a  decree  which  has  been 
obtained  through  surprise,  accident,  or  mistake,  or  which  is  not 
rendered  on  the  merits,  or  is  manifestly  unjust,*  although  relief 


1.  Manaton  v.  Molesworth,  i  Eden 
25;  Richmond  v.  Tayleur,  i  P.  Wms. 
736;  Loyd  V.  Mansell,  2  P.  Wms.  73; 
Galley  v.  Baker,  Cas.  temp.  Tal.  199; 
Kennedy  v.  Daly,  i  Sch.  &  Lef.  355; 
Gififard  v.  Hort,  i  Sch.  &  Lef.  4x6; 
Brooke  v.  Mostyn,  2  De.  G.,  J.  &  S. 
373;  Flower  v.  Lloyd,  6  Ch.  Div.  297, 
10  Ch.  Div.  327;  Walker  v.  Day,  8 
Baxt.  (Tenn.)  77;  Sanford  v.  Head,  5 
Cal.  297;  Cannon  v.  Hemphill,  7  Tex. 
184;  Carneal  v.  Wilson,  3  Litt.  iKy.) 
81;  Williams  v.  Fowler,  2  J.J.  Marsh. 
(Ky.)405;  Adair  z/.  Cummin,  48  Mich. 
375;  Loomer  v.  Wheelwright,  3  Sandf. 
Ch.  (N.  Y.)  135;  Reigal  v.  Wood,  i 
Johns.  Ch.  (N.  Y.)  402;  Whittemore  v. 
Coster,  4  N.  J.  Eq.  438;  Wetmore  v.  St. 
Paul,  etc..  R.  Co.,  3  Fed.  Rep.  177,  5 
Dill.(U.  S.)  531;  I  McCrary(U.  S.)466; 
Dunlevy  v.  Dunlevy,  38  Fed.  Rep.  459; 
Coe  V.  Aiken,  61  Fed.  Rep.  24;  Sahl- 
gard    V.   Kennedy,    2    Fed.    Rep.   295. 

"  The  jurisdiction  of  this  court  to  set 
aside  decrees  obtained  by  fraud,  on  an 
original  bill  filed  for  that  purpose,  has 
long  been  unquestioned."  Wright  v. 
Miller,  i  Sandf.  Ch.  (N.  Y.)  120. 

2.  Mussel  V.  Morgan,  3  Bro.  C.  C. 
74;  Davenport  v.  Stafford,  9  Jur.  801, 
14  L.  J.,  N.  S.  Ch.  414,  8  Beav.  503; 
United  Lines  Tel.  Co.  v.  Stevens,  67 
Md.  156;  Thruston  v.  Devecmon,  30 
Md.  210;  Ledyard  v.  Henderson,  46 
Miss.  260.     Contra,  Sheldon  v.  Fortes- 


cue,  3  P.  Wms.  III.    Compare  Newland 
V.  Gentry,  18  B.  Mon.  (Ky.)  670. 

Interlocutory  Decree.  —  It  seems  the 
rule  would  apply  even  to  an  interlocu- 
tory decree.  Armstrong  v.  Wilson, 
rg  VV.  Va.  108.  Cotnpare  Ledyard  v. 
Henderson,  46  Miss.  260,  which  in- 
clines to  the  contrary  view.  The  case 
also  contains  a  discussion  as  to  what 
is  a  "final  decree,"  in  this  sense.  See 
also  Furnald  v.  Glenn,  64  Fed.  Rep. 
49,  affirming  56  Fed.  Rep.  372;  Bates 
V.  Great  Western  Tel.  Co.,  35  111. 
App.  254. 

3.  Davenport  v.  Stafford,  8  Beav. 
523;  Bradish  v.  Gee,  Ambl.  229; 
Morris  v.  Peyton,  29  W.  Va.  201;  Mo- 
nell  V.  Lawrence,  12  Johns.  (N.  Y.) 
521;  French  v.  Shotwell,  5  Johns.  Ch. 
(N.  Y.)  564;  Flagler  v.  Crow,  40  111. 
414;  Cannon  v.  Hemphill,  7  Tex.  184; 
Jones  V.  Williamson,  5  Coldw.  (Tenn.) 
371.  Compare  Stump  v.  Long,  84  N. 
Car.  616. 

Decree  pro  Confesso. —  A  decree  pro 
confesso  given  in  the  ordinary  course 
of  the  practice  of  the  court,  after 
appearance,  has  been  held  to  stand 
on  the  same  footing.  Ogilvie  v. 
Heme,  13  Ves.  Jr.  563;  Pfeltz  v. 
Pfeltz,  I  Md.  Ch.  455. 

4.  Kincade  v.  Conley,  64  N.  Car. 
387;  Walker  v.  Day,  8  Baxt.  (Tenn.) 
77;  Washington  City  First  Nat.  Bank 
V.  Eccleston,48  Md.  145;  Anderson  v. 
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Decrees. 


in  this  class  of  cases  is   usually  sought  by  petition  or  motion.* 


Woolford,  8  Leigh  (Va.)  328;  Barnesly 
V.  Powel,  I  Ves.  120,  284. 

Void  Decree  for  a  Sale. — So  where  a 
decree  for  the  sale  of  real  estate  is 
void,  it  is  none  the  less  a  cloud  on  the 
owner's  title,  and  he  can  maintain  an 
original  bill  to  remove  the  same,  and 
thus  prevent  it  from  being  used  for 
fraudulent  and  improper  purposes. 
Johnson  v.  Johnson,  30  111.  215. 

Improper  Use  of  Decree. — And  it  ap- 
pears that  an  original  bill  may  be 
maintained  to  prevent  a  decree  from 
being  made  the  instrument  of  oppres- 
sion and  injustice  by  using  it  for  pur- 
poses not  contemplated  by  the  parties 
and  in  conflict  with  their  agreement. 
Hitch  V.  Fenby,  4  Md.  Ch.  190.  See 
Burch  V.  Scott,  1  Gill  &  J.  (Md.)  393. 

The  General  Kule  is  frequently  stated 
to  be  that  a  decree  cannot  be  im- 
peached or  vacated  except  by  a  bill  of 
review  for  error  apparent  on  the  face 
of  the  record  or  on  account  of  newly 
discovered  evidence  (see  article  Bills 
OF  Review,  ante),  or  by  an  original  bill 
for  fraud.  Thruston  v.  Devecmon,  30 
Md.  210;  Pfeltz  V.  Pfeltz,  i  Md.  Ch. 
455;  Tomlinson  v.  McKaig,  5  Gill 
(Md.)  256;  Hollingsworth  v.  M'Don- 
ald,  2  Har.  &  J.  (Md.)  230,  note;  Frost 
V.  Myrick,  i  Barb.  (N.  Y.)  362.  See 
also  Clark  v  Garrett,  6  Lea  (Tenn.) 
262;  McGindley  v.  Newton,  75  Mo. 
115. 

Exceptions  to  Rule. — In  Herbert  v. 
Rowles,  30  Md.  278,  Robinson,  J.,  said: 
"As  a  general  rule,  it  is  true  that 
a  decree  once  enrolled  cannot  be 
opened,  except  by  a  bill  of  review,  or 
by  an  original  bill  for  fraud.  To  this 
rule,  however,  there  are  well-founded 
exceptions,  arising  in  cases  not  heard 
upon  the  merits,  and  in  which  it  is 
alleged  that  the  decree  was  entered 
by  mistake  or  surprise,  or  under  such 
circumstances  as  shall  satisfy  the 
court,  in  the  exercise  of  a  sound  dis- 
cretion, that  the  enrolment  ought  to 
be  discharged  and  the  decree  set  aside. 
These  exceptions  are  supported  not 
only  by  the  soundest  reason,  but  by 
the  highest  authority.  The  decree  in 
such  cases  being  by  default,  and  not 
upon  the  merits,  the  cause  of  the 
default  can  never  be  the  subject  of 
inquiry  until  the  decree  has  been 
pronounced,  and  generally  not  until 
after  the  term  has  passed.  Without 
the  exercise,  therefore,  of  this  power 


in  the  court  to  vacate  the  enrolment, 
a  party  against  whom  a  decree  had 
been  entered  and  enrolled  by  mistake 
or  surprise,  and  without  any  laches 
on  his  part,  would  be  without  redress, 
however  meritorious  his  defense  may 
have  been.  A  bill  of  review  would  be 
of  no  avail,  because  his  claim  to  relief 
is  not  based  upon  error  apparent  in 
the  decree,  nor  on  account  of  newly 
discovered  evidence;  and,  unable  to 
charge  fraud  in  obtaining  the  decree, 
he  could  not  file  an  original  bill  to 
vacate  it  upon  that  ground.  Accord- 
ingly it  is  laid  down  by  the  most 
eminent  elementary  writers,  and  fully 
sustained  by  adjudged  cases,  that 
where  a  case  has  not  been  heard  upon 
the  merits,  the  courts  will,  upon  good 
cause  being  shown,  'exercise  a  discre- 
tionary power  of  vacating  an  enrol- 
ment and  giving  the  party  an  oppor- 
tunity of  having  his  case  discussed.'" 
See  further  on  the  same  subject 
Cawley  v.  Leonard,  28  N.  J.  Eq.  467; 
Smith  V.  Alton,  22  N.  J.  Eq.  572;  Ben- 
nett V.  Winter,  2  Johns.  Ch.  (N.  Y.) 
205;  Beekman  v.  Peck,  3  Johns.  Ch. 
(N.  Y.)  415;    Millspaugh  v.  McBride, 

7  Paige  (N.  Y.)  509;    Tripp  v.  Vincent, 

8  Paige  (N.  Y.)i76;  Curtis  v.  Ballagh, 
4  Edw.  Ch.  (N.  Y.)  635;  Davoue  v. 
Fanning,  4  Johns.  Ch.  (N.  Y.)  199; 
Carter  v.  Torrance,  ir  Ga.  654;  Erwin 
V.  Vint,  6  Munf.  (Va.)  267;  Kemp  v. 
Squire,  i  Ves.  205;  Robson  v.  Cran- 
wel,  I  Dick.  62;  Washington  City 
First  Nat.  Bank  v.  Eccleston,  48  Md. 
145;  Hollingsworth  v.  M'Donald,  2 
Har.  &.  J.  (Md.)  231,  note;  Tilghman 
V.  Werk,  39  Fed.  Rep.  680.  See  also 
Hitch  V.  Fenbey,  4  Md.  Ch.  190,  where 
the  court  said,  "As  between  same 
parties  and  for  the  same  matters  a  new 
original  bill  cannot  be  brought  after  a 
decree  has  been  made  in  a  cause,  and 
has  been  enrolled,  unless  it  was  ob- 
tained by  fraud."  Compare  Murray  v. 
Murray,  5  Johns.  Ch.  (N.  Y.)  60: 
Gelston  v.  Codwise,   i  Johns.  Ch.  (N. 

Y.)  195;  Armstrong  v.  Wilson.  19  W. 
Va.  108;  Flagler  v.  Crow,  40  111.  414; 
Wortley  v.  Birkhead,  3  Atk.  809;  Shep- 
herd V.  Titley,  2  Atk.  348. 

1.  Thruston  v.  Devecmon,  30  Md. 
210;  U.  S.  V.  Williams,  67  Fed.  Rep. 
384;  Fisher  v.  Simon,  67  Fed.  Rep. 
387;  Morris  v.  White,  96  N.  Car.  91; 
Stevens  v.  Guppy,  T.  &  R.  178;  Parker 
V.  Dee,  3  Swanst.  530;  Anonymous,  t 


3  Encyc.  Pi.  &  Pr.— 39. 
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4.  Technical  Character  of  Bill. — A  bill  to  impeach  a  decree 
for  fraud  is  termed  generally  an  original  bill  in  the  nature  of 
a  bill  of  review,  partaking  of  the  character  of  both  classes  of  bills,* 
though  in  its  essential  features  it  is  an  original  and  independent 
proceeding.* 

5,  Without  Leave  of  Court. — It  is  a  matter  of  right  and  may 
be  filed  without  leave  of  the  court, ^  either  for  fraud  in  fact  or 


Vern.  131.     See  also  cases  cited  in  the 
preceding  note. 

1.  ^JT /.  Smith,  34  Ala.  455;  Stall- 
worth  V.  Blum,  50  Ala.  46. 

"  In  the  nature  of  an  original  bill, 
though  occasioned  by  a  former  bill." 
Mitford  Eq.  PI.  (Tyler's  ed.)  129,   178. 

In  Osborn  v.  Michigan  Air  Line  R. 
Co.,  2  Flip.  (U.  S.)  503,  it  is  called 
"neither  purely  an  original  bill,  nor  a 
bill  purely  of  review.  It  is  believed 
to  partake  of  the  nature  of  an  original 
bill,  having  for  its  object  the  review  of 
the  proceedings  in  the  original  cause, 
in  order  to  ascertain  whether  the  de- 
cree therein  should  be  impeached  for 
fraud  alleged  to  have  been  practised 
by  the  parties  in  obtaining  it."  See 
Boyden  v.  Reed,  55  111.  459;  Gooch 
■V.  Green,  102  111.  507;  Griggs  v.  Gear, 
8  111.  11;  Boulton  V.  Scott,  3  N.  J,  Eq. 
231;  Northern  Illinois  Coal,  etc.,  Co. 
■V.  Young,  II  Biss.  (U.  S.)  331;  Friese 
■V.  Hummel  (Oregon,  1894),  37  Pac. 
Rep.  458. 

2.  Kincaid  v.  Conly,  Phil.  Eq.  (N. 
Car.)  274;  Haskins  v.  Rose,  2  Lea 
(Tenn.)  708;  Pearse  v.  Dobinson,  13  L. 
T.,  N.  S.  518;  Ralston  v.  Sharon,  51 
Fed.  Rep.  702,  where  Hawley,  D.J., 
said:  "A  bill  in  equity  constitutes  an 
original  and  independent  proceeding 
■when  it  calls  for  the  investigation  of  a 
new  case,  arising  upon  new  facts,  al- 
though it  may  have  relation  to  the 
"validity  of  an  existing  judgment  or 
■decree,  and  of  the  complainant's  right 
to  claim  any  benefit  by  reason  thereof, 
or  to  be  relieved  therefrom,  as  the  case 
may  be.  In  such  cases  it  is  now  well  set- 
tled that  courts  of  equity  have  the  un- 
questioned power  to  give  relief  against 
judgments  or  decrees  which  were  ob- 
tained by  fraud,  notwithstanding  the 
fact  that  the  suit,  as  instituted,  has 
relation  to  frauds  alleged  to  have  been 
committed  in  a  former  suit  in  courts 
of  another  jurisdiction,  state  or  na- 
tional." But  see  Dunn  v.  Clarke,  8 
Pet.  (U.  S.)  I,  and  <ri>w/ar^  Williamson 
V.  Hartman,  92  N.  Car.  236;  Pacific  R. 
Co.  V.  Missouri  Pac.  R.  Co.,  iii  U.  S. 
505. 
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Denomination  of  Bill  Immaterial. — But 
it  is  unimportant  what  the  bill  is  called. 
Maddox  v.  Apperson,  14  Lea  (Tenn.) 
596.  See  article  Bills  in  Equity,  II. 
2,  ante.  And  the  terms  "bill  of  re- 
view "  and  "original  bill"  are  frequent- 
ly in  this  sense  used  interchangeably. 
Terry  v.  Commercial  Bank,  92  U.  S. 
454;  Sahlgard  v.  Kennedy,  2  Fed.  Rep. 
295;  Burgess  v.  Pope,  92  111.  255;  Chi- 
cago Bldg.  Soc.  V.  Haas,  iii  111.  176; 
Person  v.  Nevitt,  32  Miss.  180;  Single- 
ton V.  Singleton,  8  B.  Mon.  (Ky.)  343. 

3.  Wortley  v.  Birkhead.  3  Atk.  809; 
Barnesly  v.  Powel,  i  Ves.  120;  Hen- 
derson V.  Cook,  4  Drew  306,  6  W.  R. 
831;  Pearse  v.  Dobinson,  13  L.  T.,  N. 
S.  518;  Northern  Illinois  Coal,  etc.,  Co. 
z/.  Young,  II  Biss.  (U.  S.)  331;  Camp- 
bell V.  Texas,  etc.,  R.  Co.,  i  Woods 
(U.  S.)  368,  Fed.  Cas.  No.  2366;  Kim- 
berly  v.  Arms,  40  Fed.  Rep.  548; 
Evans  v.  Bacon,  99  Mass.  213;  De 
Louis  V,  Meek,  2  Greene  (Iowa)  55; 
Allen  V.  Hawley,  66  111.  174;  Gooch  v. 
Green,  102  111.  507;  Griggs  v.  Gear, 
8  111.  11;  Edmondson  v.  Moseby,  4  J. 
J.  Marsh.  (Ky.)  497;  Haskins  v.  Rose, 
2  Lea  (Tenn.)  708;  Kincaid  v.  Conly, 
Phil.  Eq.  (N.  Car.)  270. 

But  that  leave  of  court  is  necessary 
seems  to  have  been  held  or  assumed 
in  some  cases.  Adair  v.  Cummin,  48 
Mich.  375;  Day  v.  Cole,  65  Mich.  154; 
Elliott  V.  Balcom,  11  Gray  (Mass.)  286. 
Compare  Flower  v.  Lloyd,  6  Ch.  Div. 
297,   10  Ch.  Div.  327. 

Notice  of  Hearing  of  Petition  for  Leave. 
—  But  where  defendants  have  an- 
swered a  bill,  filed  to  set  aside  a  par- 
tition made  and  confirmed  by  a  de- 
cree of  court  on  the  ground  of  fraud, 
they  cannot,  after  decree,  object  for 
the  first  time  that  they  had  no  notice 
of  the  hearing  of  the  petition  for  leave 
to  file  the  bill.  Adair  v.  Cummin,  48 
Mich.  375. 

Where  Bill  Combines  Other  Features. — 
Where  the  bill  is  filed  on  the  ground 
of  error  in  law  or  newly  discovered 
evidence,  as  well  as  to  impeach  the 
former  decree  for  fraud,  leave  of  court 
is  necessary,  and   the  application  for 
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fraud  in  law.* 

6.  Proof  of  Fraud,  and  Relief  Thereon. — But  the  fraud  in  all 
cases  of  the  kind  is  the  principal  point  in  issue,  and  must 
be  established  by  proof  before  the  propriety  of  the  decree  can 
be  investigated;*  and  where  it  is  established  the  court  will 
restore  the  parties  to  their  former  situation,  whatever  their  rights 
may  be ;  *  so  far,  at  least,  as  it  can  be  done  without  prejudice  to 
those  who  have  bona  fide  altered  their  positions  on  the  faith  of 
such  decree ;  *  for  the  title  of  a  bona-fide  purchaser  without  notice, 
under  either  a  judgment  or  a  decree,  though  fraudulent,  will  be 
protected.* 


leave  must  be  acted  on  as  a  whole. 
Kimberly  v.  Arms,  40  Fed.  Rep.  548; 
Dodge  V.  Northrop,  85  Mich.  243.  See 
II.  10.  Multifarious  Remedies,  infra. 

Ricker  v.  Powell,  100  U.  S.  104, 
where  the  court  said:  "The  applica- 
tion was  for  leave  to  file  the  bill  as  a 
whole,  and  not  in  parts;  and  if  as  a 
whole  it  required  leave,  the  part 
which,  if  it  stood  alone,  could  be  put 
on  file  without,  must  stand  or  fall  with 
the  incumbrances  that  have  been  at- 
tached to  it."  But  see  Pearse  v.  Dob- 
inson,  13  L.  T.,  N.  S.  518. 

Where  Leave  Unnecessarily  Asked. — 
Where  plaintiff,  mistaking  the  nature 
of  the  bill,  needlessly  asks  leave  of 
court  to  file  it,  and  is  refused,  he  is 
injured  thereby  to  the  extent  that  he 
has  to  get  a  correction  of  the  error — 
probably  appeal — before  proceeding 
further.  Edmondson  v.  Moseby,  4  J. 
J.  Marsh.  (Ky.)  497;  Bleight  v.  M'll- 
voy,  4T.B.  Mon.  (Ky.)  146.  See,  how- 
ever, Bottsz/.  Patton,  10  B.  Mon.  (Ky.) 
452. 

1.  Griggs  V.  Gear,  8  III.  11;  Allen 
V.  Hawley,  66  111.  174;  Gooch  v. 
Green.  102  111.  507;  Adair  v.  Cummin, 
48  Mich.  375. 

2.  Mitford  Eq.  PI.  (Tyler's  ed.)  191; 
Richmond  v.  Tayleur,  i  P.  Wms.  737; 
Loyd  V.  Mansell,  2  P.  Wms.  73;  Ed- 
mondson V.  Moseby,  4  J.  J.  Marsh. 
(Ky.)  497;  Burch  z/.'Scott,  i  Gill  &  J. 
(Md.)  425;  Flower  v.  Lloyd,  6  Ch. 
Div.  297,  where  James,  L.J.,  said:  "  I 
agree  with  what  has  been  said  by  the 
master  of  the  rolls,  that  in  the  case 
of  a  decree  (or  judgment,  as  we  call  it 
now)  being  obtained  by  fraud  there 
always  was  power,  and  there  still  is 
power,  in  the  courts  of  law  in  this 
country  to  give  adequate  relief.  But 
that  must  be  done  by  a  proceeding 
putting  in  issue  that  fraud,  and  that 


fraud  only.  You  cannot  go  to  your 
adversary  and  say,  '  You  obtained 
the  judgment  by  fraud,  and  1  will  have 
a  rehearing  of  the  whole  case,'  until 
that  fraud  is  established.  The  thing 
must  be  tried  as  a  distinct  and  positive 
issue;  'you,' the  defendants,  or  'you,' 
the  plaintiff,  'obtained  that  judgment 
or  decree  in  your  favor  by  fraud;  you 
bribed  the  witnesses,  you  bribed  my 
solicitor,  you  bribed  my  counsel,  you 
committed  some  fraud  or  other  of  that 
kind,  and  I  ask  to  have  the  judgment 
set  aside  on  the  ground  of  fraud.'  That 
would  be  tried  like  anything  else  by 
evidence  properly  taken  directed  to 
that  issue,  and  wholly  free  from  and 
unembarrassed  by  any  of  the  matters 
originally  tried." 

3.  Flower  v.  Lloyd,  6  Ch.  Div.  297, 
10   Ch.  Div.  327;    Carneal   v.  Wilson, 

3  Litt.  (Ky.)9i;  Edmondson  v.  Moseby, 

4  J.  J.  Marsh.  (Ky.)  497;  Wadhamsz-. 
Gay,  73  111.  415;  Boyden  v.  Reed,  55 
111.  458;  Keran  v.  Trice,  75  Va.  690; 
Osborn  v.  Michigan  Air  Line  R.  Co.,  2 
Flip.  (U.  S.)  503, where  the  court  said, 
"  Certain  it  is,  where  a  court  has  juris- 
diction of  a  suit  brought  to  impeach  k 
former  decree  for  fraud,  if  the  decree 
has  been  carried  into  execution,  the 
party  complaining  of  the  former  decree 
may  be  put  into  the  situation  in  which 
he  would  have  been  if  the  decree  had 
not  been  executed." 

4.  Bowen  v.  Evans,  i  J.  &  L.  178; 
Ex  p.  Edwards,  10  Ves.  Jr.  104;  Ex  p. 
Leman,  13  Ves.  Jr.  271;  Ex  p.  Rawson, 
I  Ves.  &  B.  100;  Curtis  v.  Sheffield,  20 
Ch.  Div.  398. 

5.  Gore  v.  Stackpoole,  I  Dow.  18; 
Bandon  v.  Becher,  3  CI.  &  F.  479,  9 
Bligh,  N.  S.  532;  Shelton  v.  Tiffin.  6 
How.  (U.  S.)  186;  Dunklin  v.  Wilson, 
64  Ala.  162;  Hayden  v.  Hayden,  46 
Cal.  332;   Allison  v.  Drake,  145   111. 
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7.  Indirect  Fraud. — Besides  cases  of  direct  fraud  in  obtain- 
ing a  decree,  it  seems  to  have  been  considered  that  where  a 
decree  has  been  made  against  a  trustee,  the  cestui  que  trust  not 
being  before  the  court  and  the  trust  not  discovered,  or  against  a 
person  who  has  made  some  conveyance  or  incumbrance  not 
discovered,  or  where  a  decree  has  been  made  in  favor  of  or 
against  an  heir,  when  the  ancestor  has  in  fact  disposed  by  will 
of  the  subject-matter  of  the  suit,  the  concealment  of  the  trust, 
or  subsequent  conveyance  or  incumbrance,  or  will,  in  these  cases, 
ought  to  be  treated  as  a  fraud.* 

8.  Bills  by  Infants,  Persons  non  Compotes  Mentis,  etc.  —  So,^ 
too,  where  an  improper  decree  has  been  rendered  against 
an  infant,  either  with  or  without  actual  fraud  or  surprise,, 
the  remedy  should  be  by  original  bill,  to  the  filing  of  which,  as 
in  other  similar  cases,  no  leave  of  the  court  is  necessary;*  and 


500;  Wadhams  v.  Gay,  73  111.  415; 
Mcjilton  V.  Love,  13  111.  494;  Fowler 
V.  Poor,  93  N.  Car.  466.  See  44  & 
45  Vict.,  c.  41,  g  70  (i). 

Where  Defendant  not  Served. — But  the 
rule  is  different  where  the  defendant 
had  no  notice  of  the  action  and  was 
not  served  with  process.  Shelton  v. 
Tiffin,  6  How.  (U.  S.)  163;  Harshey 
V.  Blackmarr,  20  Iowa  161;  Bryant 
V.  Williams,  21  Iowa  329;  Stocking  v. 
Hanson,  35  Minn.  207;  McEachern  v. 
Brackett,  8  Wash.  652.  Compare 
Webster  v.  Diamond,  36  Ark.  532. 

A  Purchaser  with  Knowledge  of  the 
fraud  will  not  be  protected.  Dunklin 
V.  Harvey,  56  Ala.  177. 

1.  Mitford  Eq.  PI.  (Tyler's  ed.)  191. 
See  Style  v.  Martin,  i  Ch.  Cas.  152; 
Carlisle  v.  Goble,  3  Ch.  Rep.  94. 

2.  Richmond  v.  Tayleur,  i  P.  Wms. 
737;  Livingston  v.  Noe,  i  Lea  (Tenn.) 
55;  Wright  V.  Miller,  i  Sandf.  Ch.  (N. 
Y.)  103;  McLemore  v.  Chicago,  etc., 
R.  Co.,  58  Miss.  514;  Massie  v.  Mat- 
thews, 12  Ohio  351;  Wright  v.  Gay, 
loi  111.  233;  Loyd  V.  Malone,  23  111. 
43;  Kuchenbeiserz'.  Beckert,  41  111.  172; 
Ralston  v.  Lahee,  8  Iowa  23.  See  also 
Freeman  on  Judgments,  §  513;  Ben- 
net  V.  Lee,  2  Atk.  529;  Savage  v.  Car- 
rol, I  Ball  &  B.  548,  2  Ball  &  B.  451; 
Perry  v.  Phelips,  17  Ves.  Jr.  174;  Mills 
V.  Dennis,  3  Johns.  Ch.  (N.  Y.)  367. 

Bona-fide  Purchasers  will,  however,  be 
protected,  as  well  as  all  third  parties 
who  have,  in  good  faith,  acquired 
rights  under  a  decree  against  infants, 
whether  the  decree  is  erroneous  or 
fraudulent.  Lloyd  v.  Kirkwood,  112 
111.  338;  Allison  V.  Drake.  145  111.  500; 


Joyce  V.  McAvoy,  31  Cal.  273;  Frank- 
lin Sav.  Bank  v.  Taylor,  53  Fed.  Rep. 
854;  Wright  V.  Miller,  i  Sandf.  Ch. 
(N.  Y.)  103;  Livingston  v.  Noe,  i  Lea 
(Tenn.)  55;  Winchester  v.  Winchester, 
I  Head  (Tenn.)  460;  Colclough  v.  Bol- 
ger,  4  Dow.  62;  Bennett  v.  Hammil,  2 
Sch.  &  Lef.  566. 

Where  Infants  are  FlaintifEs,  suing  by 
next  friend,  and  the  decree  is  in  their 
favor,  they  cannot,  in  the  absence  of 
fraud  or  collusion,  open  the  same  on 
attaining  majority.  Johns  v.  Harper, 
61  Miss.  142 ;  Gusdofer  v.  Gundy 
(Miss.  1894),  16  So.  Rep.  432;  Woodall 
V.  Moore,  55  Ark.  22;  Harman  v^ 
Davis,  30  Gratt.  (Va.)46i;  Cannon  v. 
Hemphill,  7  Tex.  184;  Gregory  v. 
Molesworth,  3  Atk.  626. 

Consent  or  Compromise  Decree. — But 
where  the  decree  has  been  rendered 
by  consent  and  compromise,  although 
this  fact  does  not  appear  on  its  face, 
the  infants  being  represented  by  a 
guardian  ad  litem,  it  will  not  be  set 
aside  by  a  bill  of  review,  on  the  ground 
of  consent,  unless  there  is  some  show- 
ing that  the  consent  was  fraudulent, 
or  in  some  way  injurious  to  the  infant 
defendants.  Fr«nklin  Sav.  Bank  v. 
Taylor,  53  Fed.  Rep.  854;  Gusdofer  v. 
Gundy  (Miss.,  1894),  16  So.  Rep.  432. 

In  Brooke  v.  Mostyn,  2  De  G.,  J.  & 
5.  373.  Turner,  L.J.,  said:  "  It  is  to  be 
considered,  then,  what  are  the  circum- 
stances which  will  furnish  sufficient 
ground  for  impeaching  a  compromise 
made  under  the  order  of  the  court, 
and  I  think  they  must  be  such  as  to 
amount  to  fraud  in  the  party  claiming 
the  benefit  of  the  compromise,  mean- 
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such  bill  may  be  filed,  even  during  the  minority  of  the  infant,  by 
his  next  friend  or  guardian,*  or  after  his  majority,  within  the 
proper  time.*  And  an  improper  decree  against  one  mentally  in- 
competent, or  a  lunatic,  may  be  set  aside  in  the  same  manner.' 

9.  Requisites  of  Bill  to  Impeach  for  Fraud. — A  bill  to  set 
aside  a  decree  for  fraud  must  state  the  decree  and  the  proceed- 
ings which  led  to  it,  with  the  circumstances  of  the  fraud  in 
detail  on  which  it  is  sought  to  be  impeached  ;  and  the  prayer 
must  be  varied  according  to  the  nature  of  the  fraud  used  and  the 
extent  of  its  operation  in  obtaining  an  improper  decision  of  the 
court  ;*  and  although  the  object  and  effect  of  this  bill  are  gener- 
ally to  vacate  the  decree  in  toto^  and  to  have  the  parties  restored 
to  their  original  situation,  whatever  their  rights  may  be,®  yet  in 
certain  cases  collateral  or  alternative  relief  may  be  prayed  and 
granted.'' 


ing  by  fraud,  not  moral  fraud,  but 
what,  in  the  eye  of  this  court,  is 
considered  as  amounting  to  fraud. 
A  compromise  of  doubtful  rights  be- 
tween adult  parties  cannot,  as  I  con- 
ceive, be  set  aside  on  any  otherground. 
If  there  be  no  fraud,  and  equal 
knowledge  on  both  sides,  the  com- 
promise cannot  be  disturbed,  but 
if  there  is  knowledge  on  one  side 
which  is  withheld,  the  compromise 
cannot  stand,  because  the  withhold- 
ing of  the  knowledge  amounts  in  the 
view  of  a  court  of  equity  to  fraud. 
The  rule  which  applies  between  adults 
seems  to  me  to  be  not  less  applicable 
to  compromises  by  the  court  on  behalf 
of  infants.  The  orders  of  the  court 
cannot  be  set  aside  on  grounds  less 
strong  than  those  which  would  be  re- 
quired to  set  aside  the  transaction 
between  competent  parties."  But  see 
Gooch  V.  Green,  102  111.  507;  Hale  v. 
Hale,  146  111.  227. 

1.  Grimes  v.  Grimes,  143  111.  550; 
Gooch  t/.  Green,  102  111.  507;  Kuchen- 
beiser  v.  Beckert,  41  111.  172;  Hess  v. 
Voss,  52  111.  472;  Haines  v.  Hewitt, 
129  111.  347;  Coffin  V.  Argo,  134  111. 
276;  Newland  v.  Gentry,  iS  B.  Mon. 
(Ky.)  671;  Sledge  v.  Boone,  57  Miss. 
222. 

2.  Grimes  v.  Grimes,  143  111.  550; 
Kuchenbeiser  v.  Beckert,  41  111.  172; 
Campau  v.  Van  Dyke,  15  Mich.  371. 

3.  Thus  where  a  decree  of  foreclos- 
ure was  obtained  against  an  absent 
mortgagor,  who  was  known  by  the 
plaintiff  to  be  mentally  unfit  for  busi- 
ness, and  advantage  was  taken  of  these 
facts  in  the  accounting,  the  decree  was 
Set  aside  as  fraudulent  on  an  original 


bill  filed  by  the  heir  of  the  mortgagor. 
Carew  v.  Johnston,  2  Sch.  &  Lef.  280. 
See  also  Sheldon  v.  Fortescue,  3  P. 
Wms.  no. 

4.  Mitford  Eq.  PI.  (Tyler's  ed.)  191, 
192;  Adams  Eq.  420;  Maddox  »,  Ap- 
person,  14  Lea  (Tenn.)  604;  Walker 
V.  Day,  8  Baxt.  (Tenn.)  77;  Keran  v. 
Trice,  75  Va.  690;  Boyden  v.  Reed,  55 
111.    458;    Gordon    v.    Ross,    63   Ala. 

363. 

5.  Kincade  v.  Conley,  64  N.  Car. 
387. 

Where  Becree  Executed. — A  decree 
can  be  declared  absolutely  void  by  the 
court  having  jurisdiction  so  to  de- 
clare it,  notwithstanding  it  has  already 
been  executed.  Osborn  v.  Michigan 
Air    Line   R.    Co.,  2  Flip.  (U.  S.)  503. 

6.  See  II.  6.  Proof  of  Fraud  and  Re- 
lief Thereon,  supra. 

Difference  between  Bill  of  Beview  and 
Bill  for  Fraud. — The  difference  between 
the  bill  under  discussion  and  a  bill  of 
review  is  well  set  out  in  the  case  of 
Berdanatti  v.  Sexton,  2  Tenn.  Ch.  704. 
The  court  says;  "  The  object  and  ef- 
fect of  a  bill  for  fraud,  even  if  the 
fraud  consists  in  the  want  of  notice, 
are  to  vacate  the  former  decree  in 
toto,  not  to  retry  the  cause;  whereas 
the  object  and  effect  of  a  bill  of  review 
are  to  reverse  the  decree  so  far  as  it  is 
erroneous,  and  to  retry  the  cause  upon 
the  original  record,  or  the  original  and 
new  proof,  according  as  the  bill  is  for 
error  apparent  or  newly  discovered 
evidence." 

7.  Thus  a  bill  to  set  aside  a  partition 
of  an  estate  on  the  ground  of  fraud 
may  properly  ask  that  relief  be  ex- 
tended to  the  abrogation  of  the  order 
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10.  Multifarious  Remedies. — But  it  seems  that  a  bill  cannot  be 
maintained  which  seeks,  in  the  alternative,  to  review  a  decree 
for  error  apparent  on  the  face  of  the  record  or  on  the  ground  of 
newly  discovered  evidence,  or  to  impeach  and  set  aside  a  de- 
cree for  fraud. *^ 

11.  Defenses. — A  decree  cannot  be  set  up  in  bar  of  a  bill  filed 
to  set  the   same  aside  as  fraudulent,*  unless,  perhaps,  when  ac- 


by  which  the  commissioners  to  make 
the  partition  were  appointed.  Adair 
V.  Cummin,  48  Mich.  375. 

So  where  a  bill  was  filed  to  declare 
fraudulent  a  decree  for  the  sale  of 
property  as  well  as  the  sale  thereun- 
der, praying  redemption  or  compensa- 
tion out  of  the  assets  of  the  purchaser, 
the  bill  was  sustained  and  the  latter 
relief  granted.  Bandon  v.  Becker,  3 
CI.  &  F.  479,  9  Bligh,  N.  S.  532.  Co7H- 
/ar/Manaton  v.  Molesworth,  i  Eden 
i8,  where  the  bill  was  to  vary  the  de- 
cree by  rectifying  an  allowance  of 
debt  in  the  master's  report,  which 
had  been   fraudulently  obtained. 

Several  Defendants. — Where  a  decree 
is  set  aside  as  to  one  of  several  de- 
fendants, it  will  be  set  aside  as  to 
all.  De  Louis  v.  Meek,  2  Greene 
(Iowa)  55. 

Enjoining  Foreign  Decrees.  —  The 
power  of  chancery  courts,  in  a  proper 
case,  to  enjoin  the  execution  of  decrees 
of  other  jurisdictions,  just  as  it  en- 
joins judgments  at  law,  is  well  settled. 
Campbell  v.  Texas,  etc.,  R.  Co.,  i 
Woods  (U.S.) 368,  Fed.  Cas.  Nos.  2366, 
2369;  Oro  Fino  Min.  Co.  v.  Cullen,  i 
Idaho  113;  Douglass  v.  Joyner,  i  Baxt. 
(Tenn.)  yz.  See,  however,  Deaderick 
V.  Smith,  6  Humph.  (Tenn.)  138.  But 
not  an  interlocutory  decree  of  the 
court  of  another  jurisdiction.  Fur- 
nald  V.  Glenn,  64  Fed.  Rep.  49,  affirm- 
ing 56  Fed.  Rep.  372. 

Will  Enjoin  Its  Own  Decrees. — And  a 
court  of  equity,  where  it  is  found 
necessary  or  expedient,  will  even 
issue  an  injunction  against  its  own 
decrees.  Montgomery  v.  Whitworth, 
I  Tenn.  Ch.  174;  Bennett  v.  Brown,  56 
Ga.  216.  See  also  People  v.  Gilmer,  10 
111.  242;  Robinson  v.  Davis,  11  N.  J. 
Eq.  302.  Contra,  Greenlee  v.  Mc- 
Dowell,   4lred.  Eq.  (N.  Car.)  481. 

1.  Kimberly  v.  Arms,  40  Fed.  Rep. 
548,  136  U.  S.  629;  Perry  v.  Phelips, 
17  Ves.  jr.  183;  Gordon  v.  Ross, 
^  Ala.  363,  where  the  court  said: 
"The  same  defenses  cannot  be 
made  ;    the     same    matters    are     not 
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open  for  consideration;  the  same 
relief  cannot  be  granted;  the  objects 
and  effects  of  a  bill  of  review,  and  of  a 
bill  impeaching  a  decree  for  fraud,  are 
essentially  different.  *  *  *  If  enter- 
tained as  a  bill  of  review,  the  former 
decree,  so  far  as  erroneous,  would  be 
reversed,  and  the  court  would  proceed 
to  retry  thecause,  rendering  thedecree 
the  evidence  would  authorize.  But 
if  fraud  has  infected  the  decree,  it 
must  be  vacated  entirely.  There  is 
no  retrial  of  the  cause." 

Again,  in  Berdanatti  v.  Sexton,  2 
Tenn.  Ch.  704,  it  was  said:  "The 
joinder  of  two  bills  [bill  of  review  and 
bill  to  impeach  decree  for  fraud]  hav- 
ing such  different  objects  and  effects 
is  not  in  consonance  with  the  practice 
of  the  court,  and  would  lead  to  grave 
confusion." 

Contra. — But  there  are  several  au- 
thorities which  hold  that  it  is  no 
objection  to  a  bill  that  it  partakes 
of  the  nature  of  both  of  the  above- 
mentioned  classes  of  bills.  Griggs  v. 
Gear,  8  111.  11;  Boyden  v.  Reed,  55  111. 
459;  Campbell  v.  Texas,  etc.,  R.  Co., 
I  Woods  (U.  S.)  368;  Webster  v.  Dia- 
mond, 36  Ark.  542;  Pearse  v.  Dobin- 
son,  13  L.  T.,  N.  S.  518. 

Several  Purchasers  under  Decree. — So 
where  different  tracts  of  land  were 
sold  to  different  purchasers  under  a 
decree,  a  bill  which  joined  them  all  as 
parties  was  not  multifarious.  Walker 
V.  Day,  8  Baxt.  (Tenn.)  77. 

And  a  bill  filed  against  several  de- 
fendants to  set  aside  several  distinct 
conveyances  on  the  ground  of  fraud 
is  not  multifarious.  Bobb  v.  Bobb, 
76  Mo.  419. 

2.  Young  V.  Tucker,  39  Iowa  596; 
Adair  v.  Cummin,  48  Mich.  375, 
where  the  court  said:  "The  case  as- 
sails the  decree  as  vicious  on  account 
of  the  alleged  vice  through  which  it 
was  brought  about  and  on  which  it 
was  founded,  and  it  cannot  be  set  up 
to  bar  proof  of  its  own  fatal  contami- 
nation. When  the  matter  which  is 
being  tried  is  whether  the  ground  of  a 
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companied  by  an  answer  sufficiently  denying  the  fraud ;  *  but  the 
bill  may  be  demurred  to  for  want  of  equity.* 

Limitation. — A  bill  to  vacate  a  decree  for  fraud  must  be  filed 
within  a  reasonable  time  after  the  discovery  of  the  fraud,  having 
regard  to  the  nature  and  circumstances  of  the  particular  case.' 

III.  Bills  to  Impeach  Judgments— 1.  Equitable  Jurisdiction  ia 
General. — Courts  of  equity  have  long  had,  and  continually  exer- 
cised, the  unquestioned  power  of  relieving  against  inequitable  judg- 
ments of  courts  of  law,  as  well  as  against  orders,  judgments,  or 
decrees  of  nearly  every  other  judicial  tribunal.*     The   possession 


decision  can  or  cannot  sustain  it,  the 
decision  itself  is  no  authority." 

Judgment  in  Ejectment. — So  where  a 
sale  of  land  under  a  decree  is  valid  on 
its  face,  a  judgment  in  ejectment 
against  the  owner,  on  the  ground  that 
the  decree  could  not  be  collaterally  at- 
tacked, is  no  bar  to  an  original  bill  to 
set  aside  the  decree  and  sale  under  it 
as  fraudulent.  Walker  v.  Day,  8 
Baxt.  (Tenn.)  77. 

And  a  ruling  refusing  the  petition 
of  stockholders  to  be  made  parties  in 
a  foreclosure  suit  brought  against 
their  corporation  is  not  a  bar  to  an 
independent  suit  to  set  aside  the  de- 
cree for  fraud.  Tazewell  County  v. 
Farmers'  L.  &  T.  Co.,  12  Fed.  Rep. 
752.  See  also  Widgery  v.  Tepper,  7 
Ch.  Div.  423. 

Judgments.  —  In  actions  to  annul 
judgments,  the  judgment  attacked 
cannot  be  pleaded  as  res  judicata,  ex- 
cept where  the  alleged  grounds  of 
nullity  were  considered  and  passed 
upon  by  the  judgment  itself.  Hoggatt 
V.  Cr»ndall,  39  La.  Ann.  976.  And 
the  plea  of  res  judicata  cannot  be  op- 
posed to  an  action  whose  object  is  to 
interpret  and  regulate  the  judgment 
itself.  Davidson  v.  New  Orleans,  32 
La.  Ann.  1245. 

1.  French  v.  Shotwell,  5  Johns.  Ch. 
(N.  Y.)  555;  Bradish  v.  Gee,  Ambl. 
229;  Loyd  V.  Mansell,  2   P.  Wms.    73. 

But  a  General  Denial  of  the  fraud  is 
not  a  sufficient  answer.  The  allega- 
tions should  be  specifically  answered, 
or  the  bill  will  be  demurrable.  Car- 
neal  v.  Wilson,  3  Litt.  (Ky.)  91. 

2.  De  Louis  v.  Meek,  2  Greene  (Iowa) 
55.  holding  that  if  only  some  of  the 
defendants  demur,  and  the  demurrer 
is  sustained,  the  bill  will  be  dismissed 
as  to  all. 

Costs. — Where  a  bill  was  filed  to  de- 
clare void  on  the  ground  of  fraud,  a 
decree  of  foreclosure,  and  to  redeem, 
and  the  mortgagee  resisted  the   right 


to  redeem,  he  was  decreed  to  pay  so 
much  of  the  costs  as  was  occasioned 
by  his  resistance.  Harvey  v.  Tebbutt, 
I  Jac.  &  W.  197. 

3.  Campau  v.  Van  Dyke,  15  Mich. 
371;  Harwood  v.  Cincinnati,  etc.,  R. 
Co.,  17  Wall.  (U.  S.)  80.  See  VI. 
Laches,  infra. 

In  Northern  Illinois  Coal,  etc.,  Co. 
V.  Young,  12  Fed.  Rep.  8og,  11  Biss. 
(U.  S.)  331,  the  limitation  in  Illinois 
upon  actions  at  law  for  damages  was 
applied  by  Mr.  Justice  Harlan. 

The  period  allowed  for  the  filing  of 
bills  of  review  or  writs  of  error  is 
sometimes  adopted,  as  in  Evans  v. 
Bacon,  99  Mass.  213,  where  the  court 
said  :  "  It  is  true  there  is  no  statute  of 
limitation  fixing  a  precise  period  of 
time  after  which  the  right  to  file  a 
bill  like  the  present  is  barred.  But 
the  limitation  of  a  year  for  writs  of 
review  affords  a  close  and  forcible  an- 
alogy." So  in  Plymouth  v.  Russell 
Mills,  7  Allen  (Mass.)  438;  Allison  v. 
Drake,  145  111.  500;  Sloan  v.  Sloan,  102 
111.  581;  Bell  V.  Johnson,  in  111.  374; 
Chicago  Bldg.  Soc.  v.  Haas,  in  III. 
185;  Gordon  v.  Ross,  63  Ala.  363. 
Compare  Pacific  R.  Co.  v.  Missouri 
Pac.  R.  Co.,  12  Fed.  Rep.  641;  Has- 
kins  V.  Rose,  2  Lea  (Tenn.)  708;  Nealis 
V.  Dicks,  72  Ind.  374,  disapproving 
Quick  V.  Goodwin,  ig  Ind.  438. 

4.  Am.  &  Eng.  Ency.  Law,  article 
Judgments,  p.  139;  Freeman  on  Judg- 
ments 484  a. 

California. — Dutil  v.  Pacheco,  21 
Cal.  438. 

Connecticut.  —  Pearce  v.  Olney,  20 
Conn.  544. 

Illinois. — Boyden  v.  Reed,  55  111. 
464,  where  it  is  said  :  "  No  doubt 
is  entertained  of  the  power  of  a  court 
of  chancery  to  look  into  a  judgment 
or  decree  of  any  court,  and  if  it  is 
found  that  such  decree  or  judgment 
was  obtained  by  fraud,  to  cancel  or 
vacate  the  same." 
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and  use  of  this  power  is  an  inherent  doctrine  of  equity  jurisdiction,* 
but  it  is  warily  and  cautiously  exercised,*  and  may,  on  the  whole, 

Nealis  v.  Dicks,   72  Ind 


Indiana, 

374- 

Iowa. — Melick  v.  Tama  City  First 
Nat.  Bank,  52  Iowa  94. 

Kentucky. — Williams  v.  Fowler,  2 
J.  J.  Marsh.  (Ky.)  405, 

Mississippi. — Niles  v.  Anderson,  5 
How.  (Miss.) 386. 

New  Hampshire. — Billows  v.  Stone, 
14  N.  H.  203. 

New  Jersey. — Dringer  v.  Receiver, 
42  N.  J.  Eq.  573;  Glover  v.  Hedges, 
I  N.  J.  Eq.  119;  Tcmkins  v.  Tom- 
kins,  II  N.  J.  Eq.  512;  Gifford  v. 
Thorn,  9  N.  J.  Eq.  702. 

New  York. — Dobson  v.  Pearce,  12 
N.  Y.  156;  Reigal  v.  Wood,  i  Johns. 
Ch.  (N.  Y.)  402  ;  Dederer  v.  Voor- 
hies,  81  N.  Y.  153;  Mather  v.  Par- 
sons, 32  Hun  (N.  Y.)  338;  Hackley  v. 
Draper,  60  N.  Y.  88;  Michigan  v. 
Phoenix  Bank,  33  N.  Y.  9;  Wright  v. 
Miller,  8  N.  Y.  io;Tiernan  v.  Wilson, 
6  Johns.  Ch.  (N.  Y.)4ii. 

Oregon. — Marsh  v.  Perrin,  10  Ore- 
gon 364. 

Pennsylvania. — Cochran z*.  Eldridge, 
49  Pa.  St.  365. 

Tennessee.  —  Kearney  v.  Smith,  3 
Yerg.  (Tenn.)  127;  Ballard  v.  Nash- 
ville, etc.,  R.  Co.  (Tenn.,  1895),  28 
S.  W.  Rep.  1088. 

United  States. — Metcalf  v.  Williams, 
104  U.  S.  93;  Campbell  v.  Texas,  etc., 
R.  Co.,  I  Woods  (U.S.)  368,  Fed.  Cas. 
No.  2366. 

England.  —  Barnesly  v.  Powel,  I  Ves. 
120,   284. 

A  discussion  of  the  origin  of  this 
power  may  be  found  in  i  Black,  Judg- 
ments, §  356. 

Judgment  in  Criminal  Action. — Equity 
will  not  interfere  with  the  enforce- 
ment of  a  judgment  in  a  criminal 
action.  Moses  v.  Mobile,  52  Ala.  198; 
Tyler  v.  Hamersley,  44  Conn.  419; 
Gault  V.  Wallis,  53  Ga.  675;  Stuart  v. 
La  Salle  County,    83  111.  341. 

But  Verdicts,  Awards,  and  even  pri- 
vate acts  of  the  legislature  are  subject 
to  this  equitable  jurisdiction.  Boulton 
V.  Scott,  3  N.  J.  Eq.  231;  Tomkins  v. 
Tomkins,  11  N.  J.  Eq.  512;  Kirkpat- 
rick  V.  Corning,  40  N.  J.  Eq.  258; 
Stevens  v.  Central  Nat.  Bank,  144  N. 
Y.  50. 

Orders  and  Decrees  of  the  Orphans' 
Court  stand  on  the  same  footing  and 
may  be  relieved  against  in  equity. 
Vanmeter  v.   Jones,  3   N.  J.    Eq.  520; 


Schweitzer  v.  Bonn  (N.  J,,  1895),  31 
Atl.  Rep.  24;  Waldrom  v.  Waldrom, 
76  Ala.  285;  Sanford  v.  Head,  5  Cal. 
297;  Sheetz  v.  Kirtley,  62  Mo.  417: 
Lewis  V.  Williams,  54  Mo.  200;  Clyce 
V.  Anderson,  49  Mo.  43;  Picot  v.  Bates, 
47  Mo.  390;  Sullivan  County  v.  Bur- 
gess, 37  Mo.  300;  Mitchell  z/.  Williams, 
27  Mo.  399;  State  v.  Roland,  23  Mo. 
95;  Jones  V.  Brinker,  20  Mo.  87. 

Collateral  Attack. — This  method  of 
obtaining  relief  against  judgments  is 
said  to  constitute,  in  strictness,  a  col- 
lateral, though  always  an  indirect, 
attack  upon  the  judgment.  Eichoff  v. 
Eichoff  (Cal.,  1895),  24;  40  Pac.  Rep. 
Krug  V.  Davis,  85  Ind.  309;  i  Black 
Judgments,  §  253;  2  Freeman  Judg- 
ments, §  485. 

1.  Dringer  z/.  Receiver,  42  N.  J.  Eq. 
573;  Carrington  v.  Holabird,  19  Conn. 
84,  17  Conn.  531;  Irvine  v.  Leyh,  102 
Mo.  200. 

In  Vanmeter  v.  Jones,  3  N.  J.  Eq. 
520,  it  is  said:  "  It  [chancery] exercises 
the  power  of  setting  aside  decrees  for 
fraud,  not  on  the  ground  of  concur- 
rent jurisdiction,  but  by  reason  of  an 
ancient,  or  rather  an  inherent  author- 
ity growing  out  of  the  very  principles 
and  constitution  of  the  court,  and  ex- 
tending itself  over  the  judgments  of 
courts  of  every  description." 

2.  Bateman  v.  Willoe,  i  Sch.  &  Lef. 
201;  Kersey  z'.  Rash,  3  Del.  Ch.  321; 
Sahlgaard  v.  Kennedy,  13  Fed.  Rep. 
242;  Dixon  V.  Graham,  16  Iowa  310. 

In  Johnson  v.  Templeton,  60  Tex. 
238,  it  is  said  :  "  Such  bills  seeking 
relief  from  final  judgments,  solemnly 
rendered  in  the  due  and  ordinary 
course  of  the  administration  of  justice 
by  courts  of  competent  jurisdiction, 
are  always  watched  by  courts  of 
equity  with  extreme  jealousy,  and  the 
grounds  upon  which  interference  will 
be  allowed  are  confessedly  narrow 
and  restricted." 

Where  Relief  at  Law.— The  decided 
weight  of  authority  is  that  equity  will 
not  grant  relief  where  a  remedy  may 
be  had  at  law.  Hendrickson  v.  Hink- 
ley,  5  McLean  (U.  S.)  213;  Borland  v. 
Thornton,  12  Cal.  440;  Merriman  v. 
Walton,  105  Cal.  403;  Ponder  v.  Cox, 
26  Ga.  485;  Critchfield  v.  Porter,  3 
Ohio  518;  Lyme  v.  Allen,  51  N.  H. 
242;  Brick  V.  Burr,  47  N.  J.  Eq.  189; 
Phillips  V.  Pullen,  45  N.  J.  Eq.  5,  af- 
firmed  in  45  N.  J.  Eq.  831;  Musgrove 
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be  said  to  be  declining.* 

2.  Method  of  Invoking  Relief. — The  proper  method  of  invoking 
this  equitable  jurisdiction  is  by  an  original  bill  in  the  nature  of  a 
bill  of  review,  similar  in  almost  all  respects  to  an  original  bill  im- 
peaching a  decree  for  fraud.*  Their  difference  lies  only  in  the 
fact  that  while  the  object  of  the  latter  bill  is  to  vacate  in  toto  the 
decree  complained  of,^  the  former  seeks  merely  to  obtain  a  new 
trial,  or  enjoin  the  enforcement  of  the  judgment  at  law.  Hence 
the  character  of  the  relief  granted  is  different,  and  the  prayer 
varied  accordingly. 

3.  Grounds  for  Relief. — The  grounds  on  which  this  relief  will 
be  allowed  by  equity  are  various,  but  tolerably  well  defined.  We 
do  not  properly  deal  with  them  here  further  than  to  enumerate 
the  most  usual,  as  fraud,  mistake,  accident,  surprise,  want  of  juris- 
diction, and  unauthorized  appearance  of  attorney."* 


V.  Chambers,  12  Tex.  32.  Contra,  Met- 
calf  V.  Williams,  104  U.  S.  93;  Shelton 
V.  Tiffin,  6  How.  (U.  S. )  163.  See  Am. 
&  Eng.  Ency.  Law,  article  Judgments, 
j>.  140,  notes  I,  2. 

It  seems  that  where  a  judgment  has 
been  used  to  operate  differently  from 
what  plaintiff  anticipated,  the  remedy 
is  not  in  equity  but  at  law.  Bellows 
V,  Stone,  14  N.  H.  203. 

When  Objection  to  be  Taken. — But 
this  objection  must  be  taken  by  de- 
murrer or  answer;  it  cannot  be  raised 
for  the  first  time  on  appeal.  Metro- 
politan El.  R.  Co.  V.  Johnston  (Su- 
preme Ct.),  32  N.  Y.  Supp.  4g. 

1.  The  fact  is  that  simple  and  effi- 
cient methods  are  now  so  liberally  sup- 
plied by  statutes  that  there  is  far  less 
,need  than  formerly  for  equitable  relief. 
See  Ratliff  v.  Stretch,  130  Ind.  282; 
Floyd  V.  Jayne,  6  Johns.  Ch.  (N.  Y.) 
479;  Pomeroy  Eq.  Jur. ,  §§  361,  362. 
Compare  Marshall  z/.  Holmes,  141  U.  S. 
596.  Though  in  a  recent  decision  of 
the  United  States  Supreme  Court  it  is 
said,  "  It  is  well  established  that  the 
appropriate  remedy  for  relief  against 
judgments  at  law,  wrongfully  ob- 
tained, is  by  bill  in  equity."  Phillips  v. 
Negley,  117  U.  S.  674.  See  also  Grant 
V.  Edwards,  88  N.  Car.  246;  Syme 
V.  Trice,  96  N.  Car.  243;  jewett  v. 
Dringer,  31  N.  J.  Eq.  594. 

But  these  Statutes  are  not  Exclusive,  in 
general,  of  the  remedy  in  equity,  es- 
pecially where  such  relief  is  not  per- 
fectly adequate.  Ex-Mission  Land, 
etc.,  Co.  V.  Flash,  97  Cal.  610;  Lap- 
ham  V.  Campbell,  61  Cal.  296;  Nealis 
V.  Dicks,  72  Ind.  374;  Central  Georgia 
Bank  v.  Iverson,  73  Ga.  19. 


In  Irvine  v.  Leyh,  102  Mo.  200,  it  is 
said  :  "Courts  of  equity  have  an  in- 
herent power  to  set  aside  judgments 
obtained  by  fraud,  and  that  power  is 
not  taken  away  by  the  statute  pro- 
viding for  a  review  in  the  cases  be- 
fore mentioned.  This  suit  is  not 
founded  on  the  statute,  and  hence 
section  3686  constitutes  no  bar."  Com- 
pare dissenting  opinion  of  Sherwood, 
J.,  in  this  case.  Contra,  Brown  z/.  Chap- 
man, 90  Va.  174. 

2.  Phillips  V.  Negley,  117  U.  S.  674; 
Nealis  v.  Dicks,  72  Ind.  374;  Carring- 
ton  V.  Holabird,  17  Conn.  530;  Cham- 
bers V.  Robbins,  28  Conn.  552. 

In  Vanmeter  v.  Jones,  3  N.  J.  Eq. 
520,  decrees  and  judgments,  so  far  as 
their  impeachment  by  equitable  pro- 
ceedings is  concerned,  are  said  to 
stand  upon  exactly  the  same  footing. 
So  in  Pacific  R.  Co.  v.  Missouri 
Pac.  R.  Co.,  12  Fed.  Rep.  641,  Mc- 
Crary,  C.J.,  said  :  "Courts  of  equity 
have  undoubted  jurisdiction  to  enter- 
tain bills  to  set  aside  judgments  at 
law  or  decrees  in  chancery  on  the 
ground  of  fraud.  The  rules  by  which 
the  sufficiency  of  such  bills  is  to  be 
determined  are  the  same,  whether  the 
purpose  be  to  set  aside  a  judgment  at 
law  or  a  decree  in  chancery." 

8.  See  II.  9.  Requisites  of  Bill  to  Im- 
peach for  Fratid,  supra. 

4.  The  Leading  Case  on  the  subject  in 
this  country  is  Marine  Ins.  Qo.v.  Hodg- 
son, 7  Cranch  (U.  S.)  332.  The  court, 
by  Chief  Justice  Marshall,  laid  down 
the  rule  as  follows:  "  Without  attempt- 
ing to  draw  any  precise  line  to  which 
courts  of  equity  will  advance,  and 
which  they  cannot  pass,  in  restraining 
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4.  Character  of  Relief  Granted — in  General. — It  is  to  be  observed 
that  a  court  of  chancery  does  not  have  and  does  not  claim 
K)  have  the  right  to  exercise  any  supervision  over  other  tri- 
bunals.    It  can    neither  control   their  proceedings  nor   vary   or 


parties  from  availing  themselves  of 
judgments  obtained  at  law,  it  may 
safely  be  said  that  any  fact  which 
clearly  proves  it  to  be  against  con- 
science to  execute  a  judgment,  and  of 
which  the  injured  party  could  not  have 
availed  himself  in  a  court  of  law;  or 
of  which  he  might  have  availed  him- 
self at  law,  but  was  prevented  by 
fraud  or  accident,  unmixed  with  any 
fault  or  negligence  in  himself  or  his 
agents,  will  justify  an  application  to 
a  court  of  chancery.  On  the  other 
hand,  it  may,  with  equal  safety,  be 
laid  down  as  a  general  rule  that  a 
defense  cannot  be  set  up  in  equity 
which  has  been  fully  and  fairly  tried 
at  law,  although  it  may  be  the  opinion 
of  that  court  that  the  defense  ought 
to  have  been  sustained  at  law."  The 
doctrine  here  laid  down  has  been  sub- 
stantially reaffirmed  in  all  later  cases. 

12  Am.  &  Eng.  Ency.  Law,  article 
Judgments,  p.  145  et  seq. 

Alabama. — Collier  v.  Falk,  66  Ala. 
223;  Beadle  v.  Graham,  66  Ala.  102. 

California.  —  Phelps  v.  Peabody,  7 
Cal.  50;  Borland  v.  Thornton,  12  Cal. 
440. 

Connecticut. —  Carrington  v,  Hola- 
bird,  17  Conn.  531,  ig  Conn.  84. 

Illinois. — Clark  v.  Ewing,  93  111.  572; 
Walker  v.  Shreve,  87  111.  474;  Lavender 
V.  Boaz,  17  111.  App.  421;  Bardonski  v. 
Bardonski,  144  111.  284;  Allen  v.  Smith, 
72  111.  331;  Mellendy  v.  Austin,  69  111. 
18;  Jevne  v.  Osgood,  57  111.  340;  Smith 
V.  Powell,  50  111.  21;  Winchester  v. 
Grosvenor,  48  111.  521;  Sanger  v. 
Fincher,  27  111.  346;  Lucas  v.  Spencer, 
27  III.  17;  Ballance  v.  Loomis,  22  111.  82. 

Indiana. — Ross  7/. Banta  (Ind.,  1893), 
34  N.  E.  Rep.  868;  Hogg  v.  Link,  90 
Ind.  346;  Walker  v.  Heller,  90  Ind. 
198;  Harman  v.  Moore,  112  Ind.   221. 

Maryland. — Wagner  v.  Shank,  59 
Md.  313;  Kearney  v.  Sascer,  37  Md. 
264;  Kent  V.  Ricards,  3  Md.  Ch.  392. 

Michigan. — Miller  z'.  Morse,  23  Mich. 

365. 

Mississippi. — Webster  v.  Skipwith, 
26  Miss.  341. 

Missouri.  —  Ritter  v.  Democratic 
Press  Co. ,  68  Mo.  458 ;  Carolus  v.  Koch, 
72  Mo.  647. 

Nebraska. — Proctor  v.  Pettitt,  25 
Neb.  96;  Shufeldt  v.Gandy,  34  Neb.  32. 


New  Hampshire. — Hibbard  v.  East- 
man, 47  N.  H.  507;  Robinson  v.  Wheel- 
er, 51  N.  H  384;  Craft  v.  Thompson,  51 
N.  H.  536;  Wingate  v.  Haywood,  40 
N.  H.  441. 

New  Jersey. — Jewett  v.  Dringer,  31 
N.  J.  Eq.  594;  Powers  v.  Butler,  4  N.  J. 
Eq.  465;  Cairo,  etc.,  R.  Co.  v.  Titus,  27 
N.  J.  Eq.  102;  Herbert  v.  Herbert,  47  N. 
J.  Eq.  11;  Mechanics'  Nat.  Bank  v.  Bur- 
net Mfg.  Co.,  33  N.  J.  Eq.  4S6;  Brick 
V.  Burr,  47  N.  J.  Eq.  189;  Quacken- 
bush  V.  Van  Riper,  i  N.  J.  Eq.  476; 
Reeves  v.  Cooper,  12  N.  J.  Eq.  223; 
Kinney  v.  Ogden,  3  N.  J.  Eq.  168; 
Phillips  V.  Pullen,  45  N.  J.  Eq.  5; 
Vaughn  v.  Johnson,  9  N.  J.  Eq. 
■173- 

N^ew  York. — Stilwell  v.  Carpenter, 
59  N.  Y.  423,  2  Abb.  N.  Cas.  (N.Y.)  263; 
Fosters.  Wood,  6  Johns.  Ch.(N.Y.)87; 
Duncan  v.  Lyon,  3  Johns.  Ch.  (N.  Y.) 
356;  Huggins  V.  King,  3  Barb.  (N.  Y.) 
616;  Lansing  v.  Eddv,  i  Johns.  Ch.  (N. 
Y.)5i;  Vilas z/.  Jones,  i  N.Y.  281;  Floyd 
V.  Jayne,  6  Johns.  Ch.  (N.  Y.)  482; 
Simpson  v.  Hart,  i  Johns.  Ch.  (N.  Y.) 
97;  Clute  V.  Potter,  37  Barb.  (N.  Y.) 
199. 

Tennessee.  —  Ballard  v,  Nashville, 
etc.,  R.  Co.  (Tenn.,  1895),  28  S.  W. 
Rep.  1088;  Rice  v.  Railroad  Bank, 
7  Humph.  (Tenn.)  39;  Burem  v.  Foster, 
6  Heisk.  (Tenn.)  333. 

Vermont.  —  Burton  v.  Wiley,  26, 
Vt.  432;  Pettes  V.  Whitehall  Bank,  17 
Vt.  435. 

Virginia. — Holland  v.  Trotter,  22 
Gratt.  (Va.)  136. 

IVest  Virginia. — Knapp  v.  Snyder, 
15  W.  Va.  434;  Black  v.  Smith,  13  W. 
Va.  780;  Shields  v.  McClung,  6  W. 
Va.  79. 

Wisconsin. — Barber  v.  Rukeyser,  39 
Wis.  590;  Stowell  V.  Eldred,  26  Wis. 
504- 

United  States.  —  Truly  v.  Wanzer, 
5  How.  (U.  S.)  141;  Marshall  v. 
Holmes,  141  U.  S.  596;  Metcalf  v. 
Williams,  104  U.  S.  93;  Hendrickson 
V.  Hinckley,  17  How.  (U.  S.)443;  Crim 
V.  Handley,  94  U.  S.  652;  Embry  v. 
Palmer,  107  U.  S.  3;  Knox  County  v. 
Harshman,  133  U.  S.  152;  Railroad 
Co.  V.  Neal,  i  Woods  (U.  S.)  353.  Com- 
pare Bateman  v.  Willoe,  i  Sch.  &  Lef. 
202. 
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vacate  their  judgments.*  Its  relief  is  always  indirect,  being  ad-' 
dressed  to  the  person  before  it,  not  to  the  proceeding  or  judg- 
ment. It  takes  hold  of  the  party  wrongfully  in  possession  of  the 
judgment  and  prevents  his  using  the  same  to  the  injury  of  his 
adversary.* 

This  is  usually  accomplished  by  enjoining  the  judgment,  either 
perpetually  '    or  until  such  time  as  the  judgment  creditor  will 


1.  There  is  much  inaccurate  lan- 
guage in  the  decisions,  which  leads  to 
some  confusion  on  this  point.  Mr. 
Freeman  has  clearly  stated  the  diffi- 
culty: "The  language  employed  in 
the  decisions  respecting  the  granting 
of  new  trials  in  equity,  or  the  compel- 
ling of  a  party  to  submit  to  a  new 
trial,  is  often  misleading,  in  this  that 
it  produces  the  impression  that  the 
verdict  and  judgment  at  law  are  va- 
cated and  set  aside,  and  the  case  there 
taken  up  and  retried.  Nothing  of  the 
kind  occurs.  The  court  of  equity, 
when  it  grants  relief,  does  not  vacate 
or  otherwise  disturb  the  judgm.ent  at 
law,  except  in  so  far  as  it  may  enjoin 
a  party  from  enforcing  it.  If  it  finds 
that  with  respect  to  some  issue  pre- 
sented in  the  action  at  law  the  com- 
plainant ought  not  to  be  concluded  by 
the  judgment  in  that  action,  and  that 
such  issue  ought  to  be  tried  anew,  it 
will  require  the  defendant  to  submit 
to  the  retrial  thereof." 

The  following  cases  may  be  referred 
to  as  examples  of  the  inaccuracy  of 
statement  mentioned  above  :  Win- 
chester V.  Grosvenor,  48  111.  521;  Wag- 
ner V.  Shank,  59  Md.  313. 

2.  Arrowsmith  v.  Gleason.  129  U. 
S.  86;  Pearce  v.  Olney,  20  Conn.  544; 
Gainty  v.  Russell,  40  Conn.  450;  Tom- 
kins  V.  Tomkins,  ir  N.  J.  Eq.  512; 
Dobson  V.  Pearce,  12  N.  Y.  156;  Farm- 
ers' Bank  v.  Collins,  13  Bush  (Ky.) 
138;  Hunt  V.  Boyier,  i  J.  J.  Marsh. 
(Ky.)  484;  Blight  v.  Tobin,  7  T.  B. 
Mon.  (Ky.)  612;  Wynne  v.  Newman,  75 
Va.  811;  Richardson  v.  Baltimore,  8 
Gill  (Md.)  433;  Wing  v.  Wing,  9  Mod. 
109;  Barnesley  v.  Powel,  i  Ves.  284. 

And  an  appellate  court  has  no  more 
power  in  this  respect  than  the  court 
below.  Given's  Appeal,  121  Pa. St.  260. 

In  Yancey  v.  Downer,  5  Litt.  (Ky.) 
8,  Mills,  J.,  said:  "We  could  not  sus- 
tain the  decree  of  the  court  below  if 
the  merits  of  the  cause  were  in  its 
favor.  It, directly  sets  aside  the  judg- 
ment at  law  and  awards  a  new  trial 
totidem  verbis.     We  cannot  concede  to 


the  chancellor  the  power  of  setting 
aside  and  altering  the  records  of  a 
court  of  law.  If  the  powers  of  a  chan- 
cellor were  separated  from  the  person 
of  the  judge  of  a  court  of  law,  which 
is  done  elsewhere,  and  may  be  done 
here,  we  cannot  tell  how  the  chancellor 
would  enforce  such  a  decree — whether 
he  would  retry  the  cause  himself  or 
compel  the  court  of  common  law  to  do 
it.  Hence  this  court  has  decided 
that  the  chancellor  must,  in  such  case, 
act  on  the  person  only,  and  not  on  the 
proceedings  at  common  law;  or,  in 
other  words,  he  ought  to  decree  that 
unless  the  defendant  in  chancery  con- 
sent in  the  common-law  court  to  a 
new  trial,  in  a  reasonable  time,  his 
hands  shall  be  tied  and  he  be  perpet- 
ually restrained  from  executing  his 
judgment." 

3.  Marine  Ins.  Co.  v.  Hodgson,  7 
Cranch  (U.  S.)  332;  Webster  v.  Dia- 
mond, 36  Ark.  532;  People  v.  Lafarge, 
3  Cal.  130;  Gainty  v.  Russell,  40  Conn. 
450;  Chambers  v.  Robbins,  28  Conn. 
552;  Nealis  v.  Dicks,  72  Ind.  374; 
Larson  v.  Williams  (Iowa,  1895),  63 
N.  W.  Rep.  464;  Wagner  v.  Shank,  5^ 
Md.  313;  Sanderson  v.  Voelcker,  51 
Mo.  App.  328;  Kincaid  v.  Conly,  Phil. 
Eq.  (N.  Car.)  270;    Glover  v.  Hedges, 

I  N.  J.  Eq.  119;  Tomkins  v.  Tomkins, 

II  N.  J.  Eq.  512;  Reeves  v.  Cooper, 
12  N.  J.  Eq.  498;  Herbert  v.  Herbert, 
49  N.  J.  Eq.  566;  Blakesley  v.  John- 
son, 13  Wis.  530. 

Where  BetrisI  Takes  Place. —  There 
seems  to  be  some  difference  in  the 
practice  on  this  point.  Generally, 
however,  the  retrial  is  under  the  con- 
trol of  the  chancery  court,  which  mere- 
ly directs  the  trial  of  the  issues  in- 
volved as  other  issues  out  of  chancery, 
Knifong  v.  Hendricks,  2  Gratt.  (Va.) 
213;  Wynne  v.  Newman,  75  Va.  811. 
See  Freeman  Judgments,  ^  485.  But 
see  Wierich  v.  De  Zoya,  7  111.  385 ;  Pea- 
gram  V.  King,  2  Hawks  (N.  Car.)  605. 

In  Kincade  v.  Conley,  64  N.  Car. 
387,  it  is  thus  stated:  "Courts  of 
equity  relieve  the  defendant  by  a  de- 
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submit  to  a  new  trial.* 

Ordering  Acknowledgment  of  Satisfaction. — The  mode  and  extent  of  the 
relief  are,  however,  varied  in  accordance  with  the  terms  of  the 
prayer  and  the  particular  circumstances  of  each  case.  Thus 
equity  may,  in  some  circumstances,  decree  that  a  party  shall 
cancel  or  acknowledge  satisfaction  of  a  judgment.* 

Compelling  Account  for  Amount  Collected. — Or  where  the  judgment  has 
been  enforced,  it  may  hold  him  as  trustee  and  compel  him  to  ac- 
count for  the  amount  collected.* 

Enjoining  a  Part. — So  where  a  part  of  the  judgment  has  been  paid, 
a  perpetual  injunction  will  be  decreed  as  to  that  part;*  and  where 
the  judgment  is  in  excess  of  the  amount  due,  an  injunction  will 
restrain  the  creditor  from  collecting  the  excess  only.* 

Improper  Use  of  Judgment. — Equity  will  also,  it  is  said,  grant  relief 
against  a  fraudulent  or  irregular  use  of  a  judgment,  though  prop- 
erly obtained.® 

Temporary  Injunction. — A  temporary  injunction  IS  sometimes  resort- 
ed to  where  the  circumstances  seem  to  require  it;''  but  it  is  said 
that  a  court  of  equity,  unlike  a  law  court,  cannot  decree  relief 
upon  terms.** 

IV.  Chaeactekistics  of  Both  Classes  of  Bills— 1.  Parties — a.  In 
General. — Bills  to  impeach  decrees  or  enjoin  judgments  should 
bring  before  the  court  all  the  parties  to  the  original  judgment 
or  decree  which  is  the  subject  of  attack.* 


cree  that  the  plaintiff  consent  to  set 
aside  the  verdict  and  judgment,  and 
have  the  case  tried  at  law  de  novo. 
This  is  the  primary  equity.  An  in- 
junction to  restrain  execution  is  aux- 
iliary." 

In  Edmanson  v.  Best,  57  Fed.  Rep. 
531,  it  was  held  that  a  bill  to  restrain 
the  enforcement  of  a  judgment  at  law 
would  not  be  treated  as  a  petition  for 
a  new  trial,  where  it  was  not  framed 
on  that  theory,  and  showed  no  ground 
for  a  new  trial  which  was  not  avail- 
able, or  which  plaintifif  was  prevented 
by  fraud  or  accident  from  presenting 
as  a  defense  in  law. 

No  Direct  Award  of  New  Trial. —  In 
accordance  with  the  text  this  seems 
the  true  doctrine.  In  Huntz'.  Boyier, 
I  J.  J.  Marsh.  (Ky.)  484,  it  is  said: 
"The  chancellor  cannot  set  aside  a 
common-law  judgment  by  decreeing 
a  new  trial  peremptorily.  When  he 
determines  that  a  new  trial  is  proper, 
he  can  enforce  his  decree  only  by  oper- 
ating on  the  person  of  the  defendant  by 
attachment,  sequestration,  fine,  or  im- 
prisonment; or  by  injunction,  if  the 
judgment  shall  not  have  been  satis- 
fied." But  see  Winchester  v.  Gros- 
venor,  48    111.  521;    Ballard   v.  Nash- 
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ville,  etc.,  R.  Co.,  (Tenn.,  1895),  28  S. 
W.  Rep.  1088. 

1.  Carrington  v.  Holabird,  19  Conn. 
84,  17  Conn.  531;  Wierick  v.  De  Zoya, 
7  111.  385;  Miller  v.  Morse,  23  Mich. 
365;  Floyd  V.  Jayne,  6  Johns.  Ch.  (N. 
Y.)  482;  Wynne  v.  Newman,  75  Va.  811. 

2.  Barnesley  v.  Powel,  i  Ves.  284; 
Tomkins  v.  Tomkins,  11  N.  J.  Eq.  512. 

3.  Tomkins  v.  Tomkins,  11  N.  J.  Eq. 
512.  Contra,  Hunt  v.  Boyier,  i  J.  J. 
Marsh.  (Ky.)484. 

4.  Talbot  V.  McGee,  4  T.  B.   Mon. 

(Ky.)375. 

5.  Booth  V.  Kesler,  6  Gratt.' (Va.) 
350;  Barrow  v.  Robichaux,  14  La. 
Ann.  203;  Hale  v.  Bozeman,  60  Miss. 
965.  Sec  also  Embry  v.  Palmer,  107 
U.  S.  3.  Compare  Smith  v.  Lowry,  i 
Johns.  Ch.  (N.  Y.)  320;  Essex  County 
V.  Berry,  2  Vt.  161. 

6.  Merritt  v.  Baldwin.  6  Wis.  439; 
Tomkins  v.  Tomkins,  11  N.  J.  Eq.  512. 
See  Amory  v.  Amory,  12  Am.  L.  Reg., 
N.  S.  585. 

7.  Wingate  v.  Haywood,  40  N.  H. 
441 ;  Sumner  v.  Marcy,  3  Woodb.  &  M. 
(U.  S.)  105. 

8.  Shottenkirk  v.  Wheeler,  3  Johns. 
Ch.  (N.  Y.)275. 

9.  Howse   V.  Moody,     14    Fla.    59; 
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of  Classes 


b.  Parties  Plaintiff. — As  a  general  rule,  only  those  who  are 
parties  to  a  judgment  or  decree,  or  their  privies,*  or  those  who  are 
not  actual  parties  but  who  have  a  direct  and  substantial  interest 
in  the  result,*  can  maintain  a  bill  in  equity  to  enjoin  the  one  or 
impeach  the  other.' 

stranger  to  Judgment. — But  a  stranger  to  a  judgment  or  decree 
fraudulently  procured  for  the  purpose  of  prejudicing  his  rights 
may  obtain  relief  in  equity.* 


Harwood  v.  Cincinnati,  etc.,  R.  Co., 
17  Wall.  (U.  S.)  80;  Wickliflfe  v.  Eve, 
17  How.  (U.  S.)47o;  Sahlgaard  v.  Ken- 
nedy, 13  Fed.  Rep.  242. 

Hawley,  D.  J.,  in  Ralston  v.  Sharon, 
51  Fed.  Rep.  702,  thus  emphatically 
states  the  principle:  "  It  is  contrary  to 
every  principle  of  equity  jurisprudence 
for  this  or  any  other  court  to  set  aside 
a  judgment  or  decree  upon  the  ground 
of  fraud,  or  any  other  cause,-  without 
having  all  the  parties  to  such  judg- 
ment or  decree  before  the  court.  In 
the  vast  multitude  of  authorities  cited 
by  complainant's  counsel,  no  such  case 
has  been  brought  to  the  attention  of 
the  court,  and  it  is  safe  to  say  that  no 
such  case  can  be  found  in  the  books." 

Such  a  complaint  is  not  liable  to  the 
objection  that  there  is  an  improper 
joinder  of  several  causes  of  action 
against  different  persons.  It  sets  up 
one  cause  of  action  against  all  of  them. 
Howse  V.  Moody,  14  Fla.  59. 

Thus,  in  a  bill  to  reform  a  consent 
decree  which  by  inadvertence  or  mis- 
take does  not  speak  the  intention  of 
the  parties,  all  parties  to  the  decree 
must  be  made  parties  to  the  bill,  to 
reform  it.     Lester  v.  Mathews,  58  Ga. 

403- 

1.  Gilliland  v.  Cullum,  6  Lea 
(Tenn.)52i;    Belli'.  Johnson,  iii  111. 

374- 

It  was  held  in  Allison  v.  Drake,  145 
111.  500,  that,  where  one  tenant  in  com- 
mon agreed  with  a  solicitor  to  pay  him 
a  fixed  price  to  get  a  partition  of  the 
estate,  and  the  solicitor  took  a  decree 
for  a  much  larger  sum  as  his  fee,  this 
was  a  fraud  on  his  client;  but  that  a 
defendant  who  was  not  a  privy  to  this 
contract  could  not  take  advantage  of 
the  fraud  to  file  a  bill  to  impeach  the 
decree. 

2.  Lester  v.  Mathews,  58  Ga.  403; 
Stone  V.  Towne.  91  U.  S.  341. 

In  Osborn  v.  Michigan  Air  Line  R. 
Co.,  2  Flip.  (U.  S.)  503,  it  was  said, 
"  It  has  been  frequently  ruled  in  the 
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courts  of  the  United  States  *  *  *  that 
a  person  having  an  interest,  though  not 
a  party  to  the  suit,  may  intervene  to 
assert  his  rights,  without  reference  to 
the  citizenship  of  the  parties."  Citing 
Freeman  w.  Howe,  24  How.  (U.  S.)  460, 

They  must  show  a  bona  fide  interest 
in  the  matter  litigated,  and  that  their 
rights  are  really  prejudiced  by  the 
fraudulent  judgment  or  decree.  Mayes 
V.  Woodall,  35  Tex.  687;  Rotzein  v. 
Cox,  22  Tex.  62. 

Gen.  Stat.  Minnesota,  1878,  c.  66,  § 
285,  authorizing  the  "party  aggrieved" 
to  bring  an  action  to  set  aside  a 
judgment  obtained  by  fraud  of  the 
prevailing  party,  does  not  authorize 
such  a  suit  by  one  not  a  party  to  the 
original  action,  although  he  may  be 
directly  interested  in  the  result.  Stew- 
art v.^  Duncan,  40  Minn.  410. 

Stockholders. — Where  the  officers  of 
a  corporation  fraudulently  consent  to 
a  judgment  or  decree,  the  stockhold- 
ers may  subsequently  file  a  bill  to 
vacate  the  same  within  a  reasonable 
time.  Pacific  R.  Co.  v.  Missouri  Pac. 
R.  Co.,  12  Fed.  Rep.  641,  iii  U.  S.  505. 

3.  Marriner  v.  Smith,  27  Cal.  649; 
Markley  v.  Rand,  12  Cal.  275;  Robin- 
son V.  Thompson,  30  Ga.  933;  Harper 
V.  Hill,  35  Miss.  63;  Shufelt  v.  Shu- 
felt,  9  Paige  (N.  Y.)  137;  French  v. 
Shotwell,  5  Johns.  Ch.  (N.  Y.)  554.  6 
Johns.  Ch.  (N.  Y.)  235;  Whitman  v. 
Willis,  51  Tex.  429.  Compare  Hurd  v. 
Eaton,  28  111.  122;  Osborn  v.  Michi- 
gan Air  Line  R.  Co.,  2  Flip.  (U.  S.) 
503. 

4.  Schuster  v.  Rader,  13  Colo.  330; 
Busenbark  v.  Busenbark,  33  Kan. 
572;  Bergman  v.  Hutcheson,  60  Miss. 
872;  Barker  v.  Todd,  15  Fed.  Rep. 
265;  Sumner  v.  Marcy,  3  Woodb.  &  M. 
(U.  S.)  105;  Mechanics'  Nat.  Bank  v. 
Burnet  Mfg.  Co.,  33  N.  J.  Eq.  486: 
Dunklin  v.  Harvey,  56  Ala.  177;  New- 
lin  V.  McAfee,  64  Ala.  357;  Style  v. 
Martin,  i  Ch.  Cas.  152.  Compare  Gott- 
lieb V.  Thatcher,  34  Fed.  Rep   435. 


Characteristics     BILLS  TO  IMPEACH  DECREES. 


of  Classes. 


Eeceiver  of  Corporation. — An  action  to  set  aside  a  judgment  against 
a  corporation  in  the  hands  of  a  receiver  is  properly  brought  in 
the  name  of  the  receiver.' 

c.  Parties  Defendant — in  General — The  plaintiff  in  the  judg- 
ment or  decree  sought  to  be  impeached  is,  of  course,  a  necessary 
party  defendant  ;  *  or,  if  he  is  dead,  his  personal  representatives  ^ 
and,  generally,  all  others  substantially  interested  in  the  proceed- 
ings sought  to  be  set  aside  or  improperly  affected  by  it.* 

Joint  Judgment  Debtors. — A  judgment  at  law  may  be  enjoined  in 
equity  as  to  one  defendant,  but  remain  in  force  as  to  the  other;  * 
but  where  one  of  two  joint  judgment  debtors  sues  to  have  the 
judgment  perpetually  enjoined,  the  other  should  be  made  a  party 
to  the  suit.® 

2.  Jurisdiction — a.  WITHIN  THE  State. — Questions  of  juris- 
diction  frequently  arise  between  co-ordinate  courts  of  the  same 
state,  and  it  has  been  held  that  a  bill  to  enjoin  a  judgment  or  im- 
peach a  decree  should  be  filed  in  the  equity  court  of  the  county 
or  district  in  which  such  judgment  or  decree  was  rendered.' 


Judgments  in  Fraud  of  Creditors  may 
be  set  aside  by  the  creditors.  Palmer 
V.  Martindell,  43  N.  J.  Eq.  90;  McPar- 
land  V.  Bain,  26  Hun  (N.  Y.)  38; 
Beattie  v.  Pool,  13  S.  Car.  379;  even 
though  at  the  time  of  the  filing  of  the 
bill  the  judgment  had  been  the  foun- 
dation of  proceedings  in  another 
state.  Edson  v,  Cumings,  52  Mich. 
52. 

1.  Whittlesey  v.  Delaney,  73  N.  Y. 
571- 

But  a  bill  to  set  aside  as  fraudulent 
a  foreclosure  decree  and  sale  against 
a  corporation  may  be  filed  in  the  name 
of  the  corporation,  and  not  necessarily 
by  its  receiver  or  through  his  author- 
ity after  his  functions  are  terminated 
in  the  foreclosure  proceeding.  North- 
ern Illinois  Coal,  etc. ,  Co.  v.  Young, 
12  Fed.  Rep.  8og,  11  Biss.  (U.  S.)  331. 

2.  Harwood  v.  Cincinnati,  etc.,  R. 
Co.,  17  Wall.  (U.  S.)  78. 

But  one  who  is  innocent  of  the 
fraud,  and  not  a  party  to  the  judgment, 
and  claims  nothing  by  it,  is  improp- 
erly joined.  McNair  v.  Toler,  21 
Minn.  175. 

3.  Suit  to  Enjoin  Public  Nuisance. — If 
a  plaintiff  in  a  suit  to  enjoin  a  public 
nuisance  dies,  an  action  to  set  aside 
the  decree  therein  should  be  brought 
against  the  state  or  any  citizen  who 
could  have  been  plaintiff  in  the  origi- 
nal suit.     Geyer  v.  Douglass,  85  Iowa 

93- 

4.  Brown  v.  Wygant,  6  Mackey  (D. 

C.)  447. 


To  a  bill  filed  to  set  aside  as  fraudu- 
lent a  decree  and  partition  of  property 
thereunder  made  by  commissioners 
appointed  by  the  court,  it  is  not  error, 
though,  perhaps,  not  necessary,  to 
make  the  commissioners  parties. 
Adair  v.  Cummin,  48  Mich.  375. 

In  the  Appellate  Court  it  is  too  late 
for  the  defendant  to  object  that  other 
parties  should  be  brought  in.  Cham- 
bers V.  Robbins,  28  Conn.  552. 

6.   Kennedy  v.  Evans,  31  111.  258. 

6.  Bowers  v.  Tallmadge,  16  How. 
Pr.  (N.  Y.  Supreme  Ct.)  325;  Cum- 
mins V.  Boyle,  i  J.  J.  Marsh.  (Ky.)48o. 

Except  for  good  cause  stated.  Gates 
V.  Lane,  44Cal.  392.  Contra,  Merriman 
V.  Walton,  105  Cal.  403. 

Where  a  separate  judgment  is  ren- 
dered against  each  of  two  joint  tort- 
feasors, neither  of  them  can  be  per- 
petually enjoined  while  both  remain 
unsatisfied  and  in  force,  although  one 
of  them  has  been  assigned  to  a  third 
person.  Meixell  v.  Kirkpatrick,  25 
Kan.  19. 

United  States  as  Defendant.  —  The 
United  States  cannot  be  enjoined  from 
enforcing  a  judgment  in  its  favor,  for 
such  a  proceeding  falls  within  the 
principle  that  the  government,  being 
sovereign,  is  not  liable  to  be  sued  ex- 
cept by  its  own  consent,  given  by  law. 
Hill  V.  U.  S.,  9  How.  (U.  S.)  386. 

7.  Shrader  v.  Walker,  8  Ala.  244. 

So  in  states  having  no  separate  tech- 
nical equity  procedure  it  is  held  that 
an  action  to  annul  a  judgnent  must  be 
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Characteristics      BILLS  TO  IMPEACH  DECREES. 


of  Classes. 


h.  Beyond  the  State. — But  although  a  court  of  equity  will 
act  cautiously  in  so  doing,*  it  yet  has  the  unquestioned  power  to 
look  into  the  judgments  and  decrees  of  courts  of  other  jurisdic- 
tions, whether  state  or  federal  or  altogether  foreign,  and  relieve 
against  them    for   causes  previously  discussed    in    this   article.* 


brought  only  in  the  court  rendering 
it,  the  Circuit  or  Superior  Court  of  one 
jurisdiction  having  no  power  to  vacate 
the  judgment  of  a  co-ordinate  court  of 
another  jurisdiction  or  annul  execu- 
tion issued  thereon.  State  v.  Judge, 
42  La.  Aijn.  71;  Stevenson  v.  Weber, 
29  La.  Ann.  105;  Dufossat  v.  Berens, 
18  La.  Ann.  339;  Hollinger  v.  Reeme, 
<Ind.,  1894),  36  N.  E.  Rep.  1114; 
Plunkett  V.  Black,  117  Ind.  14;  Jones 
V.  Ahrens,  116  Ind.  490;  McConnell  v. 
Raive  (Ky.,  1886),  i  S.  W.  Rep.  582; 
Reynolds  v.  Dunlap  (Ga.,  1894),  19  S. 
E.  Rep.  906;  Emporia  First  Nat.  Bank 
V.  Geneseo  Town  Co.,  51  Kan.  215; 
Cardinal  v.  Eau  Claire  Lumber  Co.,  75 
Wis.  404;  Coon  V.  Seymour,  71  Wis. 
340;  Orient  Ins.  Co.  v.  Sloan,  70  Wis. 
611;  Fenske  v.  Kluender,  61  Wis.  602; 
Parish  v.  Marvin,  15  Wis.  247.  But 
see  Langridge  v.  Judge,  46  La.  Ann. 
29. 

In  Mallory  v.  Daubar,  83  Ky.  239,  it 
was  held  that  section  285  of  the  code, 
providing  that  "  an  injunction  to  stay 
proceedings  on  a  judgment  shall  not 
be  granted,  in  an  action  brought  by 
the  party  seeking  the  injunction,  in 
any  other  court  than  that  in  which  the 
judgment  was  rendered,"  applies  not 
only  to  the  judgment  debtor,  but  to  all 
parties  who  seek  to  stay  proceedings 
on  the  judgment. 

The  pendency  of  proceedings  to 
open  a  judgment  in  the  courts  of  one 
county  will  prevent  the  courts  of  an- 
other county  from  taking  jurisdiction 
of  a  bill  for  relief  against  the  judg- 
ment. Smith  V.  Kammerer,  152  Pa. 
St.  98. 

Contra. — A  doctrine  contrary  to  that 
of  the  foregoing  cases  obtains  in  Ten- 
nessee, where  it  has  been  held  that 
the  chancery  court  of  one  county  may 
enjoin  execution  of  a  decree  wrong- 
fully taken  in  the  chancery  court  of 
another  county.  Douglass  v.  Joyner, 
I  Baxt.  (Tenn.)32.  But  see  Deaderick 
V.  Smith,  6  Humph.  (Tenn.)  138. 

It  has  also  been  held  in  Kansas  that 
a  stranger  may  enjoin  a  fraudulent 
judgment  affecting  his  rights  in  the 
county  where  its  enforcement  is  at- 
tempted, though  it  may  have  been  ren- 
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dered  in  another  county.  Busenbark 
V.  Busenbark    33  Kan.  572. 

Where  Court  Rendering  Judgment  had 
no  Jurisdiction. — The  limitation  of  this 
doctrine  appears  to  be  that  where  the 
judgment  is  void  for  want  of  jurisdic- 
tion, as  if  the  defendant  therein  had 
not  been  served  with  process,  the  ap- 
plication for  relief  need  not  be  confined 
to  the  court  rendering  the  judgment. 
Arnolds.  Hawley,  67  Iowa  313;  Remer 
V.  Mackay,  35  Fed.  Rep.  86. 

Impeaching  Decree  of  Appellate  Court. 
— A  court  of  equity  of  first  instance 
has  exclusive  jurisdiction  of  a  bill  to 
impeach  a  decree  or  enjoin  a  judgment 
of  the  court  of  last  resort  of  the  same 
state. 

Kincaid  v.  Conly,  Phil.  Eq.  (N. 
Car. )  270;  Kincade  v.  Conley ,  64  N.  Car., 
387;  Massie  v.  Mann,  17  Iowa  131. 
See  Dringer  v.  Receiver,  42  N.  J.  Eq. 
573;  Shedden  v.  Patrick,  i  Macq.  H.  L. 
Cas.  535.  And  this  bill  may  be  filed 
without  leave  of  the  appellate  court. 
Kincaid  v.  Conly.  Phil.  Eq.  (N.  Car.) 
270. 

1.  Sahlgaard  v.  Kennedy,  13  Fed. 
Rep.  242,  4  McCrary  (U.  S.)  133. 

2.  Bandon  v.  Becher,  3  CI.  &  F.  479, 
9  Bligh,  N.  S.  532;  Amory  v.  Amory, 
12  Am.  L.  Reg.,  N.  S.  585;  First  Baptist 
Church  V.  Syms,  51  N.  J.  Eq.  363; 
Cutter  V.  Kline,  35  N.  J.  Eq.  534;  Van- 
meter  V.  Jones,  3  N.  J.  Eq.  520.  See 
also  Shedden  v.  Patrick,  i  Macq.,  H. 
L.  Cas.  535. 

The  principle  on  which  equity  acts 
in  such  instances  has  been  well  stated 
in  the  following  cases: 

Sahlgard  v.  Kennedy,  2  Fed.  Rep. 
295,  where  Nelson,  D.J.,  said:  "In 
all  cases  where,  in  a  direct  proceeding, 
there  are  parties  before  a  court  other 
than  that  in  which  a  decree  has  been 
rendered,  and  it  is  charged  that  the 
decree  was  fraudulent,  the  court  can 
entertain  jurisdiction,  and,  if  the  fraud 
is  proved,  can  prevent  all  parties  who 
are  before  it  from  enforcing  the  de- 
cree,and, of  course,  from  obtaining  any 
advantage  by  virtue  of  a  sale  made 
thereunder.  The  court  acts  upon  the 
decree  and  sale  through  the  parties 
who  are  before   it,  not  directly  upon 
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of  Classes. 


c.  State  and  Federal  Courts.— Although  the  Utiited 
5/rt/^5  courts  are,  by  statute,  restrained  from  granting  injunctions 
to  stay  proceedings  in  the  courts  of  the  state,*  and  although  it  has 
been  held  that  the  state  courts  cannot  restrain  an  action  or  pro- 
ceeding in  the  federal  courts,  or  issue  an  injunction  against  their 
judgments,  or  executions  thereon,*  yet,  in  accordance  with  the 
principle  heretofore  stated,'  wherever  a  judgment  or  decree  has 
been  obtained  by  fraud,  surprise,  or  the  like,  a  bill  may  be  filed 
for  equitable  relief  in  either  the  state  ■*  or  the  federal  courts,*  the 


the  decree  of  the  other  court,  but 
adjudges  that,  notwithstanding  the 
decree,  the  parties  who  obtained  it, 
and  those  before  the  court  who  claim 
property  by  virtue  of  a  sale  under  it, 
with  knowledge  of  the  fraud,  shall 
not  appropriate  to  their  use  the  prop- 
erty thus  acquired." 

In  Boulton  v.  Scott,  3  N.  J.  Eq.  242,  it 
was  said:  "  [This  court]  will  not  under- 
take to  review  the  sentences  or  judg- 
ments of  other  tribunals,  to  ascertain 
whether  they  have  erred  in  the  exer- 
cise of  their  judicial  power  or  discre- 
tion, in  matters  over  which  they  had 
complete  jurisdiction.  This  is  not 
the  province  of  a  court  of  equity.  It 
sits  not  in  judgment  on  the  lawful 
acts  of  other  tribunals  however  mis- 
taken those  acts  may  be.  It  seeks  to 
detect  and  relieve  against  fraud  in  the 
procurement  of  such  acts.  It  deals 
with  the  conscience  of  parties  and  not 
with  the  opinions  of  courts."  See 
also  and  particularly  Arrowsmith  v. 
Gleason,  129  U.  S.  86;  Dringer  v. 
Receiver,  42  N.  J.  Eq.  573;  Doughty  v. 
Doughty,  27  N.  J.  Eq.  315,  affirmed  in 
28  N.  J.  Eq.  581. 

1.  "  The  writ  of  injunction  shall 
not  be  granted  by  any  court  of  the 
United  States  to  stay  proceedings  in 
any  court  of  a  state,  except  in  cases 
where  such  injunction  may  be  au- 
thorized by  any  law  relating  to  pro- 
ceedings in  bankruptcy."  U.  S.  Rev. 
Stat.,  1878,  §  720. 

2.  M'Kim  V.  Voorhies,  7  Cranch 
(U.  S.)  279;  Riggs  V.  Johnson  County, 
6  Wall.  (U.  S.)  166;  U.  S.  V.  Keokuk, 
6  Wall.  (U.  S.)  514;  Strozier  v.  Howes, 
30  Ga.  578;  Coster  v.  Griswold,  4  Edw. 
Ch.  (N.  Y.)  364;  English  v.  Miller,  2 
Rich.  Eq.  (S.  Car.)  320. 

3.  See  III.  2.  b.  Beyond  the  State, 
supra. 

4.  Stevens  v.  Central  Nat.  Bank, 
144  N.  Y.  50,  23  N.  Y.  Supp.  1147,  57 
Hun  (N.  Y.)  499.  II  N.  Y.  Supp.   268; 
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Barry  v.  Brune,  71  N.  Y.  262,  8  Hun 
(N.  Y.)  395;  Savage  v.  Allen,  54  N.  Y. 
458;  New  York,  etc.,  R.  Co.  v. 
Schuyler,  17  How.  Pr.  (N.  Y.  Supreme 
Ct.)  464;  Dehon  v.  Foster,  4  Allen 
(Mass.)  550.  See  Carron  Iron  Co.  v. 
Maclaren,  5  H.  L.  Cas.  439. 

5.  Robb  V.  Vos,  155  U.  S.  13;  Mar- 
shall V.  Holmes,  141  U.  S.  589;  Arrow- 
smith  V.  Gleason,  129  U.  S.  86; 
Johnson  z/.  Waters,  iii  U.  S.  667;  Bar- 
row V.  Hunton,  99  U.  S.  80;  Pennoyer 
V.  Neff,  95  U.  S.  714;  Graver  v. 
Faurot,  64  Fed.  Rep.  241;  Ralston  ». 
Sharon,  51  Fed.  Rep.  707;  Amory  v. 
Amory,  12  Am.  L.  Reg.,  N.  S.  585. 

In  Osborn  v.  Michigan  Air  Line 
R.  Co.,  2  Flip.  (U.  S.)  503,  it  is  said: 
"It  is  not  doubted  that,  in  a  proper 
case,  the  decree  sought  to  be  im- 
peached by  this  bill  could  be  im- 
peached collaterally  for  fraud  in  an- 
other court;  but  it  is  believed  that  no 
other  tribunal  can  properly  take  juris- 
diction of  a  suit  brought  for  the  pur- 
pose of  declaring  such  decree  void, 
whether  for  fraud  or  otherwise.  The 
CircuitCourts  of  the  United  States, and 
the  courts  of  the  state,  are  essentially, 
as  to  each  other,  foreign  forums. 
Neither  can  entertain  a  suit  brought 
for  the  purpose  of  declaring  void  a 
judgment  or  decree  of  the  other,  pre- 
cisely as  neither  can  entertain  a  suit 
brought  for  the  purpose  of  declaring 
fraudulent  and  void  a  judgment 
or  decree  of  the  Court  of  King's 
Bench  of  England."  If  by  this 
the  learned  judge  means  simply 
to  assert  that  the  decree  of  one 
court  is  powerless  to  declare  void,  by 
direct  action  upon  it,  the  judgment  or 
decree  of  another  tribunal,  he  is  in 
line  with  the  numerous  cases  above 
cited;  but  if  he  means  that  the  decree 
of  one  court  cannot,  by  acting  upon 
the  parties  before  it,  prevent  them 
from  enforcing  or  taking  advantage  of 
the    judgment  or   decree   of   another 
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other  requisites  of  jurisdiction  being  satisfied.* 

When  Eelief  Denied. — But  it  seems  that  the  federal  courts  will  not 
grant  relief  where  the  injured  party  had  an  opportunity  of  apply- 
ing to  the  state  court  and  negligently  failed  to  avail  himself  of 
it ;  *  or  where  he  did  make  such  application  and  was  refused  relief.' 

Ancillary  Jurisdiction  of  Federal  Court. — A  bill  to  set  aside  a  judgment 
or  decree  of  a  federal  court  for  fraud  may  be  filed  in  the  same 
court,  without  reference  to  the  citizenship  of  the  parties  ;*  and  a 


jurisdicticn,  it  is  conceived  that  such 
a  position  is  directly  in  contravention 
of  the  great  weight  of  the  authorities 
on  the  subject. 

1.  Arrowsmith  v.  Gleason,  129  U.  S. 
86.  See  also  Wicklifife  v.  Eve,  17  How. 
(U.S.)  470. 

Test  of  Power  of  Foreign  Tribunal. — 
The  test  as  to  whether  or  not  the 
foreign  tribunal  has  power  to  in- 
terfere depends  on  the  character  of 
relief  asked.  It  was  clearly  stated  by 
Bradley,  J.,  in  Barrow  v.  Hunton,  gg 
U.  S.  80,  and  aflSrmed  in  a  line  of  deci- 
sions in  the  Supreme  Court  of  the  Unit- 
ed States,  cited  in  the  preceding  note: 
"  The  question  presented,  with  regard 
to  the  jurisdiction  of  the  Circuit  Court 
is,  whether  the  proceeding  to  procure 
nullity  of  the  former  judgment  in  such 
a  case  as  the  present  is  or  is  not  in  its 
nature  a  separate  suit,  or  whether  it 
is  a  supplementary  proceeding  so 
connected  with  the  original  suit  as  to 
form  an  incident  to  it,  and  substan- 
tially a  continuation  of  it.  If  the 
proceeding  is  merely  tantamount  to 
the  common-law  practice  of  moving 
to  set  aside  a  judgment  for  irregular- 
ity, or  to  a  writ  of  error,  or  to  a  bill  of 
review  or  an  appeal,  it  would  belong 
to  the  latter  category,  and  the  United 
States  court  could  not  properly  enter- 
tain jurisdiction  of  the  case.  Other- 
wise, the  Circuit  Courts  of  the  United 
States  would  become  invested  with 
power  to  control  the  proceedings  in 
the  state  courts,  or  would  have  ap- 
pellate jurisdiction  over  them  in  all 
cases  where  the  parties  are  citizens  of 
different  states.  Such  a  result  would 
be  totally  inadmissible.  On  the  other 
hand,  if  the  proceedings  are  tanta- 
mount to  a  bill  in  equity  to  set  aside  a 
decree  for  fraud  in  the  obtaining 
thereof,  then  they  constitute  an 
original  and  independent  proceeding, 
and  according  to  the  doctrine  laid 
down  in  Gaines  v.  Fuentes,  92  U.  S. 
10,  the  case  might  be  within  the  cog- 
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nizance  of  the  federal  courts.  The 
distinction  between  the  two  classes  of 
cases  may  be  somewhat  nice,  but  it 
may  be  affirmed  to  exist.  In  the  one 
class  there  would  be  a  mere  revision 
of  errors  and  irregularities,  or  of  the 
legality  and  correctness  of  the  judg- 
ments and  decrees  of  the  state  courts; 
and  in  the  other  class,  the  investiga- 
tion of  a  new  case  arising  upon  new 
facts,  although  having  relation  to  the 
validity  of  an  actual  judgment  or  de- 
cree, or  of  the  party's  right  to  claim 
any  benefit  by  reason  thereof." 

2.  Nougue  V.  Clapp,  loi  U.  S.  551; 
Graham  v.  Boston,  etc.,  R.  Co.,  14 
Fed.  Rep.  753,  affirmed  in  118  U.  S. 
161;  Foote  V.  Glenn,  52  Fed.  Rep.  529; 
Furnald  v.  Glenn,  56  Fed.  Rep.  372, 
affirmed  in  64  Fed.  Rep.  49;  Randall  v. 
Howard,  2  Black.  (U.  S.)  585;  Sanders 
V.  Soutter,  126  N.  Y.  193;  Dalhoff  v. 
Keenan,  66  Iowa  679. 

3.  Sahlgaard  v.  Kennedy,  13  Fed. 
Rep.  242,  4  McCrary  (U.  S.)  133. 

4.  Krippendorff  v.  Hyde,  no  U.  S. 
276;  Pacific  R.  Co.  V.  Missouri  Pac.  R. 
Co.,  Ill  U.  S.  505,  12  Fed.  Rep.  641; 
Pacific  R.  Co.  V.  Ketchum,  loi  U.  S. 
289;  Jones  V.  Andrews,  10  Wall.  (U. 
S.)  333;  Foster  v.  Mansfield,  etc.,  R. 
Co.,  36  Fed.  Rep.  640;  Dunlap  v.  Stet- 
son, 4  Mason  (U.  S.)  349;  Osborn  v. 
Michigan  Air  Line  R.  Co.,  2  Flip.  (U. 
S.)  503. 

In  Freeman  v.  Howe,  24  How.  (U. 
S.)450,  it  was  said:  "  The  principle  is 
that  a  bill  filed  on  the  equity  side  of 
the  court  to  restrain  or  regulate  judg- 
ments or  suits  at  law  in  the  same 
court,  and  thereby  prevent  injustice 
or  an  inequitable  advantage  under 
mesne  or  final  process,  is  not  an  origi- 
nal suit,  but  ancillary  and  dependent, 
supplementary  merely  to  the  original 
suit  out  of  which  it  has  arisen,  and  is 
maintained  without  reference  to  the 
citizenship  or  residence  of  the  par- 
ties." 

In  Minnesota  Co.  v.  St.  Paul  Co.,  2 
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bill  to  set  aside  the  judgment  or  decree  of  a  state  court,  if  origi- 
nally filed  in  the  state  court,  may  be  removed  to  a  federal  court, 
where  the  necessary  difference  of  citizenship  exists.* 

3.  Allegations  and  Proof— «.  Averments  in  General. — A  bill 
for  relief  against  a  judgment  or  decree  must  set  out  the  former 
decree  *  or  judgment,  and  state  fully  the  circumstances  relied  on 
to  obtain  the  relief  desired.  It  must  make  out  a  meritorious  case 
in  every  respect.'  It  must  allege  that  the  complainant  has  been 
actually  damaged  by  the  judgment  or  decree  complained  of;"* 
that  he  has  a  valid  and  meritorious  defense  to  the  action,*  or  to 


Wall.  (U.  S.)  633,  the  court,  speaking 
through  Miller,  J.,  said:  "The  ques- 
tion is  not  whether  the  proceeding  is 
supplemental  and  ancillary,  or  is  in- 
de  endent  and  original,  in  the  sense 
of  the  rules  of  equity  pleading,  but 
whether  it  is  supplemental  and  ancil- 
lary, or  is  to  be  considered  entirely 
new  and  original,  in  the  sense  which 
this  court  has  sanctioned,  with  refer- 
ence to  the  line  which  divides  the 
jurisdiction  of  the  federal  courts  from 
that  of  the  state  courts.  No  one,  for 
instance,  would  hesitate  to  say  that, 
according  to  the  English  chancery 
practice,  a  bill  to  enjoin  a  judgment  at 
law,  is  an  original  bill  in  the  chancery 
sense  of  the  word.  Yet  this  court  has 
decided  many  times,  that  when  a  bill 
is  filed  in  the  Circuit  Court,  to  enjoin 
a  judgment  of  that  court,  it  is  not  to 
be  considered  as  an  original  bill,  but 
as  a  continuation  of  the  proceeding  at 
law;  so  much  so,  that  the  court  will 
proceed  in  the  injunction  suit  without 
actual  service  of  subpoena  on  the  de- 
fendant, and  though  he  be  a  citizen  of 
another  state,  if  he  were  a  party  to 
the  judgment  at  law."  But  see  Wick- 
liffe  V.  Eve,  17  How.  (U.  S.)  470. 

A  suit  to  set  aside  a  decree  of  fore- 
closure and  sale  thereunder  is  not  a 
mere  continuation  of  the  foreclosure 
suit  to  such  an  exteht  as  to  authorize 
service  of  subpoena  on  persons  with- 
out the  territorial  jurisdiction  of  the 
court.  Pacific  R.  Co.  v.  Missouri  Pac. 
R.  Co.,  I  McCrary  (U.  S.)  647. 

1.  Marshall   v.  Holmes,   141    U.  S. 

589- 

2.  See  II.  9.  Requisites  of  Bill  to  Im- 
peach for  Fraud,  supra. 

3.  Alabama. — Broda  v.  Green wald, 
66  Ala.   538;  Headley  v.  Bell,  84  Ala. 

.346- 

California. — Eldred  v.  White,  102 
Cal.  600;  Riddle  v.  Baker,  13  Cal. 
295. 


Georgia. — Sasser  v.  Oliff,  91  Ga.  84. 

Illinois. — Buntain  v.  Blackburn,  27 
III.  406;  Lavender  v.  Boaz,  17  111.  App. 
421. 

Nebraska. — Shufeldt  v.  Gandy,  25 
Neb.  602, 

New  Jersey. — Gififord  v.  Thorn,  9  N. 
J.  Eq.  702. 

New  York. — Totten's  Estate,  i  Tuck. 
(N.  Y.)ii5. 

South  Carolina. — Vaughan  v.  Hew- 
itt, 17  S.  Car.  442. 

Tennessee. — Jones  v.  Williamson,  5 
Coldw.  (Tenn.)37i;  Maddox  v.  Apper- 
son,  14  Lea  (Tenn.)6o4. 

Texas. — Nichols  v.  Dibrell,  61  Tex. 
539;  Nevins  v.  McKee,  61  Tex.  412; 
Johnson  v.  Templeton,  60  Tex.  238; 
Overton  v.  Blum,  50  Tex. 417;  Plum- 
mer  z'.  Power,  29  Tex.  6;  Goss  v.  Mc- 
Claren,  17  Tex.  107. 

Washington. — Wingard  v.  Jameson, 
2  Wash.  Ter.  402. 

West  Virginia. — Knapp  v.  Snyder, 
15  W.  Va.  434. 

England. — Dunn  v.  Cox,  11  Hare 
61. 

4.  McNair  v.  Toler,  21  Minn.  175; 
Dobbs  V.  St.  Joseph  F.  &  M.  Ins.  Co., 
72  Mo.  189;  First  Baptist  Church 
V.  Syms,  51  N.  J.  Eq.  363,  where 
the  court  said,  "  It  must  clearly  ap- 
pear that  the  collusive  acts  have  done 
injury  to  the  complainant.  It  is  not 
enough  that  they  create  doubt  as  to 
validity  *  *  *  and  present  a  contest- 
able case." 

5.  White  V.  Crow,  no  U.  S.  183; 
Foster  v.  Mansfield,  etc.,  R.  Co.,  36 
Fed.  Rep.  640;  Kimberly  v.  Arms,  40 
Fed.  Rep.  548,  558  ;  State  v.  Hill, 
50  Ark.  458 ;  Rotan  v.  Springer, 
52  Ark.  80  ;  Harman  v.  Moore, 
112  Ind.  221  ;  Poor  v.  Tuston,  53 
Kan.  86  ;  Muse  v.  Wafer,  29  Kan. 
279;  Newman  v.  Taylor,  69  Miss.  670; 
Stewart  v.  Brooks,  62  Miss.  492;  Janes 
V.    Howell,    37    Neb.  320;   Petalka   v. 
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such  part  as  he  wishes  to  Htigate ;  *  the  facts  constituting  such 
defense ;  *  a  competent  excuse  for  failure  to  make  such  defense 
in  the  original  action  ;  ^  and,  probably,  that  complainant  has  no 
remedy  at  law.* 

b.  Averment  of  Fraud.— Where  fraud  is  the  basis  of  the 
relief  sought,  the  bill  must  state  all  the  circumstances  of  the  fraud, 
and  the  nature  and  extent  of  its  operation  in  obtaining  the  im- 
proper decree  or  judgment.*   A  general  allegation  of  fraud  is  not 


enough 


it  must  be  specific,  pointed,   and  relevant.*     It  must 


Fitle,  33  Neb.  756;  Gulf,  etc.,  R.  Co. 
V.  King,  80  Tex.  681;  Huebschman  v. 
Baker,  7  Wis.  542. 

Where  Defendant  not  Served.  —  But 
where  judgment  has  been  obtained  by 
reason  of  an  unauthorized  appearance 
of  attorney,  it  may  be  enjoined  with- 
out showing  a  meritorious  defense. 
Mills  V.  Scott,  43  Fed.  Rep.  452.  But 
see  Pilger  v.  Torrence,  42  Neb.  903; 
Budd  V.  Gamble,  13  Fla.  265. 

1.  Hair  v.  Lowe,  19  Ala.  224. 

2.  HoUinger  v.  Reeme  (Ind.,  1894), 
36  N.  E.  Rep.  1114;  Wilson  Sewing 
Mach.  Co.  V.  Curry,  126  Ind.  161;  Chi- 
cago, etc.,  R.  Co.  V.  Manning,  23 
Neb.  552;  Winters  v.  Means,  25  Neb. 
241;  Osborn  v.  Gehr,  29  Neb.  661. 

Ability  to  Prove  Defense  in  the  action 
at  law  must,  it  is  said,  be  also 
averred.  Beadle  v.  Graham,  66  Ala. 
102. 

3.  Alabama. — Hair  v.  Lowe,  19  Ala. 
224;  Roebling  Sons  Co.  v,  Stevens 
Electric  Co.,  93  Ala.  39. 

Illinois. — Elston  v.  Blanchard,  3  111. 
420. 

Indiana. — Hollinger  v.  Reeme  (Ind., 
1894),  36  N.  E.  Rep.  1114;  Ratliff  v. 
Stretch,  130  Ind.  285;  Nicholson  v. 
Nicholson,  113  Ind.  135. 

Minnesota. — Clark  v.  Lee  (Minn., 
1894),  59  N.  W.  Rep.  970. 

Mississippi. — Roots  v.  Cohen  (Miss., 
1893),  12  So.  Rep.  593. 

Missouri. — Link  v.  Link,  48  Mo. 
App.  345;  Sanderson  v.  Voelcker,  51 
Mo.  App.  328. 

New  Jersey, — Vaughn  v.  Johnson,  9 
N.  J.  Eq.  173. 

New  York.  —  Metropolitan  El.  R. 
Co.  V.  Johnston  (Supreme  Ct.),  32  N. 
Y.  Supp.  49;  New  York  v.  Brady,  115 
N.  Y.  599. 

Texas. — Gulf,  etc.,  R.  Co.  v.  King, 
80  Tex.  681;  Myers  v.  Pickett,  81  Tex. 

53- 

United  States. — Root  v.  Woolworth, 
i«;o  U.  S.  401;   Pacific  R.   Co.  v.   Mis- 


souri Pac.  R.  Co.,  12  Fed.  Rep.  641,  iii 
U.  S.  505. 

England. — Bateman  v.  Willoe,  i 
Sch.  &  Lef.  201. 

The  rule  is  thus  stated  in  Cairo, 
etc.,  R.  Co.  V.  Titus,  27  N.  J.  Eq.  102: 
"  It  will  not  suflSce  to  show  that  in- 
justice has  been  done  by  the  judg- 
ment against  which  relief  is  sought, 
but  it  must  appear  that  this  result  was 
not  caused  by  any  inattention  or  neg- 
ligence on  the  part  of  the  person  ag- 
grieved, and  he  must  show  a  clear 
case  of  diligence,  to  entitle  himself  to 
an  injunction." 

4.  Ratliff  V.  Stretch,  130  Ind.  282; 
Sanger  v.  Fincher,  27  111.  346;  Riddle 
V.  Baker,  13  Cal.  295.  See  Burem  v. 
Foster,  6  Heisk.  (Tenn.)  333;  Krop- 
hoUer  v.  St.  Paul,  etc.,  R.  Co.,  2  Fed. 
Rep.  302. 

5.  U.  S.  V.  Atherton,  102  U.  S.  372; 
Gates  V.  Steel,  58  Conn.  316;  Lyme  v. 
Allen,  51  N.  H.  242;  Gordon  v.  Ross, 
63  Ala.  363;  McDowell  v.  Morrell,  5 
Lea  (Tenn.)  278;  McCook  v.  Bernd,  79 
Ga.  391;  Brick  v.  Burr,  47  N.  J.  Eq. 
189;  Lininger  v.  Glenn,  33  Neb.  187. 
See  II.  9.  Requisites  of  Bill  to  Impeach 
for  Fraud,  supra. 

6.  Shedden  v.  Patrick,  i  Macq.  H. 
L.  Cas.  535;  Patch  v.  Ward,  L.  R.  3 
Ch.  203,  4  Giff.  96;  Jones  v.  Brittan,  i 
Woods  (U.  S.)667;  Sahlgaard  v.  Ken- 
nedy, 13  Fed.  Rep.  242,  4  McCrary  (U. 
S.)  133;  Willingham  v.  Harrell,  36 
Ala.  583;  Elston  v.  Blanchard,  3  111. 
420;  Smith  V.  Nelson,  62  N.  Y.  288; 
Maddox  v.  Apperson,  14  Lea  (Tenn.) 
606;  Harn  v.  Phelps,  65  Tex.  592.  See 
article  Fraud. 

"Actual,  positive  fraud  must  be 
shown.  Mere  constructive  fraud  is 
not  sufficient."  Lyme  v.  Allen,  51  N. 
H.  242. 

So,  upon  a  bill  for  a  new  trial,  the 
allegation  that  complainants  are  "of 
opinion  "  that  the  note  upon  which  the 
judgment  was   rendered  was  altered 
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also  be  shown  that  the  decree  or  judgment  in  question  had  no 
other  foundation  than  the  fraud  complained  of,  and  that  if  there 
had  been  no  fraud,  a  different  result  would,  in  all  probability,  have 
been  reached.* 

c.  Proof  of  Fraud. — These  facts  should  not  only  be  stated 
in  the  bill,*  but  they  must  be  proved  to  the  satisfaction  of  the 
court  before  the  relief  asked  will  be  granted.^    The  proof  of  fraud 


after  it  was  given,  is  too  vague  and 
indefinite,  even  if  confessed,  to  au- 
thorize a  decree  for  plaintiff.  Carter 
V.  Lyman,  33  Miss.  171.  Compare  Kent 
V.  Ricards,  3  Md.  Ch.  392. 

But  it  is  said  that  a  general  allega- 
tion of  fraud  is  sufficient,  if  so  cer- 
tainly and  aistinctly  stated  as  to  make 
the  subject-matter  of  it  clear.  De 
Louis  V.  Meek,  2  Greene  (Iowa)  55; 
Davis  V.  Teleston,  6  How.  (U.  S.)  120. 
See  also  Batts  ^z.  Winstead,  77  N.  Car. 
238;  Link  V.  Link,  48  Mo.  App.  345; 
Whittlesey  v.  Delaney,  73  N.  Y.  571. 

1.  Guild  V.  Phillips,  44  Fed.  Rep. 
461;  Vetterlein  v.  Barker,  45  Fed. 
Rep.  741;  Kimberly  v.  Arms,  40  Fed. 
Rep.  548;  Boyden  v.  Reed,  55  111. 
458;  Colson  V.  Leitch,  no  111.  504; 
Hollinger  v.  Reeme  (Ind.,  1894),  36  N. 
E.  Rep.  1114;  Gill  V.  Carter,  6  J.  J. 
Marsh.  (Ky.)  484;  Roots  v.  Cohen 
(Miss.,  1893),  12  So.  Rep.  593;  Mad- 
dox  V.  Apperson.  14  Lea  (Tenn.)  606; 
National  Fertilizer  Co.  v.  Hinson 
(Ala.,  1894),  15  So.  Rep.  844. 

The  rule  and  the  principles  on  which 
it  is  based  are  again  well  stated  in 
Dringer  v.  Receiver,  42  N.  J.  Eq.  573, 
affirmed  in  43  N.  J.  Eq.  701,  as  follows: 
"  I  take  it  tobeentirely  clear  that,  un- 
less the  bill  shows  plainly  and  dis- 
tinctly that  but  for  the  frauds  alleged 
there  would  have  been  no  decree — in 
other  words,  that  the  frauds  alleged 
produced  the  decree — the  complain- 
ant has  no  case.  *  *  *  A  court  of 
equity  may  unquestionably  annul  a 
judgment  or  decree  which  has  been 
obtained  by  fraud,  but,  in  order  to 
justify  such  an  exercise  of  power,  it 
must  be  made  clearly  to  appear  that 
the  judgment  or  decree  has  no  other 
foundation  than  fraud;  in  other  words, 
it  must  be  made  to  appear  that  if 
there  had  been  no  fraud,  there  would 
have  been  no  judgment  or  decree.  An 
attempt  to  exercise  a  wider  or  more 
liberal  jurisdiction,  in  cases  of  this 
class,  would,  it  will  be  perceived,  nec- 
essarily enlarge  the  jurisdiction  of 
courts  of  equity,  so  as  to  make  them, 


practically,  courts  for  the  review  of 
the  judicial  acts  of  other  tribunals, 
and  not  tribunals  with  just  sufficient 
power  to  redress  frauds  by  undoing 
what  fraud  has  done.  *  *  *  ^ 
simple  statement  of  the  ground 
upon  which  jurisdiction  in  such 
cases  rests  shows  that,  unless  the 
decree  assailed  is  shown  to  be  the 
sole  and  direct  product  of  the  fraud 
charged,  this  court  has  no  authority 
whatever  either  to  annul  or  change 
it,  for  its  jurisdiction  is  unalterably 
limited  to  the  simply  undoing  of  what 
fraud  has  done.  It  is,  therefore,  clear 
that  if  this  decree  has  no  other  foun- 
dation than  the  fraud  here  charged, 
this  court,  even  if  convinced  that  the 
decree  is  unjust  according  to  the  real 
right  of  the  case,  cannot  disturb  it." 

Bill  for  ICew  Trial. — So  in  the  case  of 
a  bill  for  a  new  trial,  where  it  appears 
that  the  evidence  on  the  new  trial 
would  be  in  direct  conflict,  and  might 
probably  result  in  a  second  judgment 
for  the  defendant  in  the  present  pro- 
ceeding, the  relief  will  be  denied. 
Roots  V.  Cohen  (Miss.,  1893),  12  So. 
Rep.  593. 

2.  Affidavit  to  Bill.— The  bill  itself 
should  be  verified  by  affidavit.  Brick 
V.  Burr,  47  N.  J.  Eq.  189;  Hollinger  v. 
Reeme  (Ind.,  1894),  36  N.  E.  Rep. 
1 1 14. 

3.  Sahlgaard  v.  Kennedy,  13  Fed. 
Rep.  242,  4  McCrary  (U.  S.)  133; 
Sheetz  v.  Kirtley,  62  Mo.  417;  Crafts 
V.  Hall,  4  111.  131. 

The  Burden  of  Proof  rests,  of  course, 
on  the  party  attacking  the  judgment 
or  decree  as  fraudulent.  Daly  v.  Og- 
den,  28  111.  App.  319;  Stout  v.  Oliver, 
40  111.  245  ;  Vanpelt  v.  Hutchinson, 
114  111.  435;  Eichoff  V.  Eichoff  (Cal., 
1895),  40  Pac.  Rep.  24. 

Proof  must  be  Satisfactory. — In  Hew- 
itt V.  Lucas,  42  111.  296,  the  court 
says:  "The  rule  is,  that  a  court  of 
chancery  will  use  itspower  to  set  aside 
a  verdict  and  judgment  at  law  only 
where  it  is  made  clear  that  a  wrong 
has  been  done.     The  evidence  must 
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must  be  clear,  distinct,  and  certain.* 

V.  What  Constitutes  Fsaud— 1.  In  General. — The  question  al- 
ways arises  as  to  what  is  such  fraud  as  will  justify  a  court  of  equity 
in  giving  relief  against  a  decree  or  judgment  obtained  through 
this  means.  This  must,  of  course,  be  determined,  to  a  great  ex- 
tent, by  the  particular  circumstances  of  each  case.*  One  rule, 
however,  is  found  to  be  laid  down  by  all  the  authorities,  namely, 
that  the  fraud  relied  on  must  not  be  a  fraud  in  an  antecedent 
transaction,  or  in  the  claim  which  has  ripened  into  a  judgment, 
or  in  the  instrument  on  which  the  judgment  is  based.'    The  fraud 


be  very  satisfactory."  So  it  is  not 
error  to  deny  an  injunction  where  the 
only  evidence  in  support  of  the  allega- 
tions of  the  petition  is  an  affidavit 
that  "the  facts  contained  in  the  fore- 
going petition,  so  far  as  concerns  my 
own  act  or  deed,  are  true,  of  my  own 
knowledge;  and  what  relates  to  the 
acts  or  deeds  of  any  other  person,  I  be- 
lieve to  be  true."  Sasser  v.  OUiff,  91 
Ga.  84. 

1.  Oldham  v.  Cooper,  5  Del.  Ch. 
151;  Gray  v.  Barton,  62  Mich.  186; 
Weidersum  v.  Naumann,  62  How. 
Pr.  (N.  Y.  Supreme  Ct.)  369;  Smith  z/. 
Nelson,  62  N.  Y.  286  ;  Morton  v. 
Weaver,  99  Pa.  St.  47;  Boyden  v. 
Reed,  55  111.  458,  where  the  court  said: 
"  If  this  bill  be  regarded  simply 
as  a  bill  in  the  nature  of  a  bill 
of  review,  to  impeach  the  former 
decree  solely  on  the  ground  of 
fraud  in  its  procurement,  then  the 
evidence  to  support  that  allegation 
must  be  clear  and  satisfactory,  and 
unclouded  by  doubt  or  uncertainty. 
A  decree  once  enrolled  will  not  be  set 
aside  but  for  the  strongest  and  most 
satisfactory  reasons."  But  see  Adair 
V.  Cummin,  48  Mich.  375. 

2.  Randall  v.  Payne,  i  Tenn.Ch.  143. 
In  Kimberly  v.  Arms,  40  Fed.  Rep. 

548,  Jackson,  C.J.,  said:  "  The  courts 
have  not,  and  cannot,  accurately  de- 
fine the  acts  done,  or  facts  concealed, 
which  will  constitute  such  fraud  as 
will  vitiate  or  invalidate  such  judg- 
ments and  decrees.  It  may,  however, 
be  stated  generally  that  where  a  suc- 
cessful party  has  by  meditated  and 
intentional  contrivance  kept  the  op- 
posing side  and  the  court  in  ignorance 
of  material  and  controlling  facts, 
whereby  he  has  secured  an  unjust 
advantage,  or  a  decree  adverse  to  the 
real  merits  of  the  controversy,  a  court 
of  equity  will  entertain  a  bill  to  im- 
peach and  annul  such  decree." 


The  following  cases  may  be  con- 
sulted as  to  what  circumstances  will 
be  sufficient  to  make  out  a  case  of 
fraud  :  Manaton  v.  Molesworth,  i 
Eden  18;  Kennedy  v.  Daly,  i  Sch.  & 
Lef.  355;  Gordon  v.  Gordon,  3  Swanet. 
463;  Flower  v.  Lloyd,  6  Ch.  Div.  297, 
10  Ch.  Div.  327;  Henderson  v.  Cook, 
4  Drew  306,  6  W.  R.  831;  U.  S.  v. 
Throckmorton,  98  U.  S.  61;  Walker  z/. 
Robbins,  14  How.  (U.  S.)  584;  Vetter- 
lein  V.  Barker,  45  Fed.  Rep.  741;  Guild 
V.  Phillips,  44  Fed.  Rep.  461;  Sahlgard 
V.  Kennedy,  2  Fed.  Rep.  295;  National 
Fertilizer  Co.  v.  Hinson  (Ala.,  1894), 
15  So.  Rep.  844;  Swift  V.  Yanaway 
(111.),  153  111.  197;  Chicago  Bldg.  Soc. 
V.  Haas,  iii  111.  176;  Durham  z/.  Field, 
30  111.  App.  121;  Griggs  V.  Gear,  8  111. 
11;  Nealis  v.  Dicks,  72  Ind.  374;  Dady 
V.  Brown,  76  Iowa  528;  Gill  v.  Carter, 
6  J.  J.  Marsh.  (Ky.)  484;  Bell  v. 
Rucker,  4  B.  Mon.  (Ky.)453;  Talbott 
V.  Todd,  5  Dana  (Ky.)  190;  Adair  v. 
Cummin,  48  Mich.  375;  Person  w.  Nev- 
itt,  32  Miss.  180;  Haynes  v.  Powell, 
I  Lea  (Tenn.)  347;  Keran  v.  Trice,  75 
Va.  690. 

3.  Zellerbach  z/.  Allenberg,67  Cal.  296; 
State  V.  Holmes,  69  Ind.  577;  Smedes 
V.  Ilsley,  68  Miss.  590;  Murphy  v.  De 
France,  loi  Mo.  151;  Payne  v.  O'Shea, 
84  Mo.  129;  Smith  v.  Sims,  77  Mo.  270; 
Link  V.  Link,  48  Mo.  App.  345;  Schu- 
feldt  V.  Gandy,  34  Neb.  32;  Edmanson 
V.  Best,  57  Fed.  Rep.  531;  New  York 
V.  Brady,  115  N.  Y.  599;  Giflford  v. 
Thorn,  9  N.  J.  Eq.  702;  Stratton  v. 
Allen,  16  N.  J.  Eq.  229;  Mechanics' 
Nat.  Bank  v.  Burnet  Mfg.  Co.,  33 
N.  J.  Eq.  486;  also  Vanmeter  v. 
Jones,  3  N.  J.  Eq.  520;  Irvine  v. 
Leyh,  102  Mo.  200,  where  the  court 
said:  "The  acts  for  which  a  court 
of  equity  will,  on  account  of  fraud, 
set  aside  or  annul  a  judgment  or 
decree,  between  the  same  parties, 
rendered    by  a    court    of    competent 
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must  consist  in  something  extrinsic  and  collateral  to  the  matter 
actually  tried  in  the  former  suit,  or  so  in  issue  that  it  might  have 
been  tried.*  It  must  be  a  fraud  in  the  act  of  obtaining  the  judg- 
ment,* or,  as  it  is  frequently  expressed  in  the  cases,  a  fraud  in  the 
very  concoction  of  the  judgment  itself.* 

2.  Perjury — Forged  Instrument — Perjury. — There  is  some  conflict 
between  the  authorities  as  to  whether  a  judgment  or  decree  ob- 
tained by  means  of  perjury,  or  subornation  of  perjury,  will  be 
vacated  on  that  ground  in  equity;  but  the  great  majority  of 
decisions  is  decidedly  in  favor  of  the  doctrine  that  in  such  cases 
equity  will  afford  no  relief."* 


jurisdiction,  have  relation  to  frauds, 
extrinsic  or  collateral  to  the  mat- 
ter tried  by  the  first  court,  and  not  to 
a  fraud  in  the  matter  on  which  the  de- 
cree was  founded.  *  *  *  The  principle 
thus  so  strongly  stated  in  the  cases 
cited  proceeds  upon  the  ground  that 
the  party  had  an  opportunity  to  ap- 
pear and  interpose  the  defense  in  the 
suit  in  which  the  judgment  complained 
of  was  rendered." 

1.  U.  S.  z/. Throckmorton,  98  U.  S.  61 ; 
Ward  V.  Quinlivin,  57  Mo.  425;  Eaton 
V.  Hasty,  6  Neb.  419;  Lyme  v.  Allen, 
51  N.  H.  242;  Davis  v.  Headley,  22 
N.  J.  Eq.  115;  New  York  z/.  Brady,  115 
N.  Y.  599;  Black  v.  Smith,  13  W.  Va. 
794;  Bateman  v.  Willoe,  i  Sch,  &  Lef. 
201. 

This  doctrine  is  fully  discussed 
and  a  seemingly  different  conclusion 
reached  in  Maddox  v.  Apperson,  14 
Lea  (Tenn.)  596.  The  case  criticises 
U.  S.  V.  Throckmorton,  98  U.  S.  61. 

2.  Zellerbach  v.  Allenberg,  67  Cal. 
296;  State  V.  Holmes,  69  Ind.  577. 

3.  Link  v.  Link,  48  Mo.  App.  345; 
Murphy  v.  De  France,  loi  Mo.  157; 
Stratton  v.  Allen,  16  N.  J.  Eq.  229; 
Mechanics'  Nat.  Bank  v.  Burnet  Mfg. 
Co.,  33  N.  J.  Eq.  486;  New  York  v. 
Brady,  115  N.  Y.  599;  Ross  v.  Wood, 
70  N.  Y.  8.  8  Hun  (N.  Y.)  185,  51  How. 
Pr.  (N.  Y.)  196;  Michigan  v.  Phoenix 
Bank,  33  N.  Y.  9  ;  Schottenkirk  v. 
Wheeler,  3  Johns.  Ch.  (N.  Y.)  275; 
De  Riemer  v.  De  Cantillon,  4  Johns. 
Ch.  (N.  Y.)  85;  French  v.  Shotwell,  6 
Johns.  Ch.  TN.  Y.)  235. 

4.  Vance  v.  Burbank,  loi  U.  S.  519; 
U.  S.  V.  Throckmorton,  98  U.  S.  61; 
Kimberly  v.  Arms,  40  Fed.  Rep.  548; 
Daniels  v.  Benedict,  50  Fed.  Rep.  347; 
U.  S.  V.  Flint,  4  Sawy.  (U.  S.)  42;  Pico 
V.  Cohn,  91  Cal.  129;  Guthrie  z/.  Doud, 
33  111.  App.  68;  Brown  v.  Luehrs,  95 
111.  195;  Woodside  v.  Morgan,   92  111. 


273;  Riley  v.  Murray,  8  Ind.  354;  Cot- 
tle V.  Cole,  20  Iowa  481;  Metcalf  v. 
Gilmore,  59  N.  H.417;  Folsom  v.  Fol- 
som,  55  N.  H.  78;  Cleveland  Iron 
Min.  Co.  V.  Husby,  72  Mich.  6t;  Gray 
V.  Barton,  62  Mich.  186;  Smith  v. 
Lowry,  i  Johns.  Ch.  (N.  Y.)  320; 
Woodruff  V.  Johnston  (Supreme  Ct.), 
19  N.  Y.  Supp.  86r;  Holtz  v.  Schmidt, 
44  N.  Y.  Super.  Ct.  327;  New  York 
Cent.  R.  Co.  v.  Harrold,  65  How.  Pr. 
(N.  Y.  Supreme  Ct.)  89;  Dringer  v. 
Receiver,  42  N.  J.  Eq.  573;  Frieze  v. 
Hummel  (Oregon,  1894),  37  Pac.  Rep. 
458,  where  the  court  said:  "A  judg- 
ment or  decree  procured  by  perjury  is 
doubtless  a  fraud,  and  such  as  would 
induce  equity  to  grant  relief,  were  it 
not  for  the  fact  that  its  existence  can 
rarely  or  never  be  ascertained  other- 
wise than  by  trying  anew  an  issue  tried 
in  the  former  proceeding.  Frauds  for 
which  a  court  of  equity  will  set  aside 
a  judgment  or  decree  must  consist  of 
extrinsic  collateral  acts  not  involved 
in  the  consideration  of  the  merits. 
The  credibility  of  testimony  given  on 
the  trial  of  a  cause  bearing  upon  the 
issue  is  intrinsic,  and  has  been  con- 
sidered in  reaching  the  conclusion 
sought  to  be'^impeached;  and  the  case 
is  not  the  less  tried  on  its  merits,  and 
the  judgment  is  none  the  less  conclu- 
sive by  reason  of  the  false  testimony 
produced." 

Again,  in  Ross  v.  Wood,  8  Hun  (N. 
Y.)  185,  affirmed  in  70  N.  Y.  8,  Davis, 
P.J.,  said:  "  If  this  action  con  be  main- 
tained to  retry  the  issue  upon  such 
allegations,  there  can  be.  of  course, 
no  end  to  litigation.  Nothing  will 
hinder  the  defendants  in  this  action,  if 
the  plaintiff  shall  chance  to  succeed, 
from  filing  their  complaint  alleging 
the  perjury  of  the  plaintiff  and  his 
witnesses  as  the  reason  of  his  success, 
and    from   obtaining  a  retrial  of  the 
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Forged  Instrument. — The  case  of  a  judgment  or  decree  obtained  by- 
means  of  a  forged  instrument  is  similar  to  one  obtained  through 
perjury,  and  is  generally  insufficient  to  entitle  complainant  to 
equitable  relief.* 

3.  Intent. — It  is  said  that  the  fraud  must  be  intentional,  show- 
ing a  mala  mens  ;  *  at  least,  where  the  complainant  has  not  been 
actually  injured  ;  *  but  on  the  other  hand,  a  mere  fraudulent  in- 
tent, without  more,  will  not  be  sufficient."* 

4.  Fraud  between  Coparties. — The  fraud,  too,  must  have  been 
practised  on  the  opposite  party.  Fraud  between  codefendants 
in  the  original  suit  will  not  affect  the  plaintiff,  however  gross  it 
may  be.* 

VI.  Laches — in  General. — In  the  case  of  bills  to  impeach  decrees 
for  fraud,  this  subject  has  been  briefly  discussed  in  a  preceding 
part  of  this  article.®  It  is  a  general  rule  that  a  party  seeking 
equitable  relief  against  a  judgment  or  decree  must  not  be  guilty 


same  issue  upon  the  ground  of  such 
perjury.  And  so,  whichever  party 
shall  be  defeated  in  the  successive  ex- 
periments, the  other  will  be  at  liberty 
to  return  to  the  charge  ad  infinitum, 
till  death,  exhaustion,  or  a  failure  of 
issue  or  of  legal  representatives  shall 
terminate  the  struggle." 

The  Sale  in  England  is  the  same.  In 
Flower  v.  Lloyd,  lo  Ch.  Div.  333, 
James,  L.J.,  observes:  "  There  are 
hundreds  of  actions  tried  every  year 
in  which  the  evidence  is  irreconcilably 
conflicting,  and  must  be,  on  one  side 
or  the  other,  wilfully  and  corruptly 
perjured.  In  this  case,  if  the  plain- 
tiffs had  sustained  on  this  appeal  the 
judgment  in  their  favor,  the  present 
defendants,  in  their  turn,  might  bring 
a  fresh  action  to  set  that  judgment 
aside  on  the  ground  of  perjury  of  the 
principal  witness  and  subornation  of 
perjury;  and  so  the  parties  might  go 
on  alternately,  ad  infinitum." 

Conviction  of  Perjury. — It  is  said  that 
there  must  be  a  conviction  of  perjury 
before  even  a  new  trial  on  that  ground 
will  be  granted.  Woodruff  v.  John- 
ston (Super.  Ct.),  19  N.  Y.  Supp. 
861;  Holtz  V.  Schmidt,  44  N.  Y.  Super. 
Ct.  327. 

Where  Witness  is  Mistaken,  but  with- 
out a  mala  mens,  this  is  not  sufficient 
for  equity  to  interfere.  Vaughn  v. 
Johnson,  9  N.  J.  Eq.  173.  Compare 
Kincade  v.  Conley,  64  N.  Car.  387. 

Conflicting  Authorities. — A  few  au- 
thorities hold,  or  seem  to  hold,  a  con- 
trary view  to  the  doctrine  stated  in 
the  text.     Coe  v.  Aiken,  61  Fed.  Rep. 


24;  Kincade  v.  Conley,  64  N.  Car.  387. 
See  also  Boyden  v.  Reed,  55  111.  458; 
Brown  z/.  Luehrs,  95  111.  195;  McNair 
V.  Toler,  21  Minn.  175;  State  v.  Bach- 
elder,  5  Minn.  223;  Spooner  v.  Spoon- 
er,  26  Minn.  137;  Burgess  v.  Loven- 
good,  2  Jones  Eq.  (N.  Car.)  457; 
Peagram  v.  King,  2  Hawks  (N.  Car.) 
605. 

In  Laithe  v.  McDonald,  12  Kan. 
341,  it  is  held  that  where  a  judgment 
has  been  obtained  by  perjury,  it  may 
be  vacated  by  petition  and  a  new  trial 
granted,  under  the  fourth  subdivision 
of  section  568  of  the  code,  "  for  fraud 
practised  by  the  successful  party  in  ob- 
taining the  judgment." 

1.  Graver  v.  Faurot,  64  Fed.  Rep. 
241.  In  this  case  the  court  (Jenkins, 
C.J.)  discusses  U.  S.  v.  Throckmorton, 
98  U.  S.  6r,  and  Marshall  v.  Holmes, 
141  U.  S.  598,  and  fails  to  distinguish 
them  on  the  facts.  Both  cases  sustain 
the  doctrine  in  the  text,  the  latter 
citing  the  former  with  approval;  but 
in  the  latter  the  use  of  forged  docu- 
ments was  held  sufficient  fraud  to 
warrant  the  interference  of  equity, 
while  in  the  former  it  was  not.  The 
difficulty  is  a  curious  one. 

2.  Flower  v.  Lloyd,  6  Ch.  Div.  297, 
10  Ch.  Div.  327;  Tilghman  v.  Werk, 
39  Fed.  Rep.  680.  C(?/«/>rtr^  Vaughn  v. 
Johnson,  9  N.  J.  Eq.  173.  See  also 
Adair  v.  Cummin,  48  Mich.  375 ;  Griggs 
V.  Gear,  8  111.  2. 

3.  Stallworth  v.  Blum,  50  Ala.  46. 

4.  Coe  V.  Aiken,  61  Fed.  Rep.  24. 

5.  State  V.  Holmes,  69  Ind.  577. 

6.  II.  II.  Defenses,  supra. 
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Laches. 


of  laches  in  so  doing,*  and  that  he  must  show  a  good  excuse  for  ap- 
parent delay.*  What  delay,  irrespective  of  statute,  will  amount 
to  laches  sufficient  to  bar  relief  is  a  question  entirely  within  the 
sound  discretion  of  the  court,  to  be  determined  by  the  particular 
circumstance  of  each  case.^ 

Computation  of  Time. — Where  the  question  is  governed  by  statute, 
the  period  will  not  begin  to  run  until  the  discovery  of  the 
fraud  or  other  matter  on  account  of  which  the  relief  is  asked;*  and 
the  time  during  which  a  bona-fide  appeal  is  pending  is  not  to  be 
counted  against  the  plaintiff.* 

Objection,  How  Taken. — The  objection  of  laches,  where  it  appears  on 
the  face  of  the  bill,  and  no  sufficient  excuse  is  alleged,  may  be 
taken  by  demurrer.® 


1.  Graham  v.  Boston,  etc.,  R.  Co., 
ii8  U.  S.  i6i,  14  Fed.  Rep.  753;  Foster 
V.  Mansfield,  etc.,  R.  Co.,  146  U.  S. 
88;  Furnald  v.  Glenn,  64  Fed.  Rep. 
4g,  affirming  56  Fed.  Rep.  372;  Hen- 
drickson  v.  Hinkley,  5  McLean  (U.  S.) 
213;  Francis  v.  Wood,  81  Ky.  16;  Hol- 
brook  V.  Holbrook.  114  Mass.  568; 
Stevens  v.  Central  Nat.  Bank,  144  N. 
Y.  50;  Terry  v.  Dickinson,  75  Va.  475; 
Barber  v.  Rukeyser,  39  Wis.  590; 
Boyden  v.  Reed,  55  111.  466,  where  the 
court  said:  "  It  is  a  general  and  well- 
recognized  rule,  that  if  a  party  would 
impeach  a  judgment  or  decree  on  the 
ground  of  fraud,  he  must  be  diligent 
in  discovering  the  fraud  which  he  al- 
leges to  exist.  If  he  is  guilty  of 
laches,  it  will  bar  any  relief."  See 
Bowen  V.  Evans,  i  J.  &  L.  178. 

2.  Foster  v.  Mansfield,  etc.,  R. 
Co.,  36  Fed.  Rep.  627  ;  Boone 
County  V.  Burlington,  etc.,  R.  Co.,  139 
U.  S.  684;  Wood  V.  Carpenter,  loi  U. 
S.  143;  Gordon  v.  Ross,  63  Ala.  363; 
Sloan  V.  Sloan,  102  111.  581;  Newton 
Dist.  Tp.  V.  White,  42  Iowa  608;  Ply- 
mouth?/. Russell  Mills,  7  Allen  (Mass.) 


438;  Osborn  v.  Gehr,  29  Neb.  661; 
Knapp  V.  Snyder,  15  W.  Va.  434.  See 
article  Laches. 

3.  Brown  v.  Buena  Vista  County, 
95  U.  S.  157;  Harwood  v.  Cincinnati, 
etc.,  R.  Co.,  17  Wall.  (U.  S.)  80;  Cas- 
well V.  Caswell,  120  111.  377.  See  also 
Wellington  v.  Heermans,  no  111. 
564- 

4.  Wood  V.  Carpenter,  loi  U.  S. 
143;  Bailey  v.  Glover,  21  Wall.  (U.S.) 
346;  Gordon  v.  Ross,  63  Ala.  363; 
Lumpkin  v.  Snook,  63  Iowa  515;  New- 
ton Dist.  Tp.  V.  White,  42  Iowa  608; 
Young  V.  Tucker,  39  Iowa  596;  Larson 
V.  Williams  (Iowa,  1895),  63  N.  W. 
Rep.  464;  Lazarus  v.  McGuirk,42  La. 
Ann.  194;  Hyatt  v.  Wolfe,  22  Mo. 
App.    191;  Beattie  v.  Pool,  13  S.  Car. 

379 
5 
Co. 


Missouri  Pac.  R. 


Pacific  R.  Co. 

Ill  U.  S.  505. 
6.  National  Bank  v.  Carpenter,  loi 
U.  S.  567;  Foster  v.  Mansfield,  etc., 
R.  Co.,  36  Fed.  Rep.  627;  Bell  v. 
Johnson,  iii  111.  374;  Henry  County 
V.  Winnebago  Swamp  Drainage  Co., 
52  111.  299. 
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BILLS  TO   PERPETUATE  TESTIMONY. 

See  PERPETUATION  OF  TESTIMONY. 


BILLS  TO  REMOVE  CLOUD. 

See  QUIETING  TITLE— REMOVAL  OF  CLOUD. 


BLACKMAIL. 

See  THREATS. 


BLASPHEMY. 

L  Definition,  633. 
n.  Indictment,  634. 

As    to    Prosecution    for    Profane    Swearing,    see    article    PROFANE 
SWEARING. 

I.  Definition — Blasphemy,  according  to  the  most  precise 
definition,  consists  in  maliciously  reviling  God  or  religion  ;  •  and 
to  it  may  be  referred  all  profane  scolding  at  the  Holy  Scriptures, 
or  exposing  them  to  contempt  or  ridicule.* 

1.  Bell's  Case,  6  City  Hall  Rec.  (N.     between  blasphemy  and  profane  swear- 
Y.)  38;  Am.   &    Eng.   Ency.  of  Law,     ing  see  Com.  v.  Linn,  158  Pa.  St,  22. 
title  Blasphemy.    As  to  the  distinction        2.  4  Blackstone  Com.  59. 
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BLASPHEMY, 


Indictment. 


II.  Indictment. — Usually  an  indictment  for  blasphemy  will  be 
drawn  upon  a  statute,  in  which  case,  of  course,  it  must  be  made 
up  in  accordance  therewith  ;  *  but,  in  general,  it  seems  that  not 
only  the  substance  of,  but  the  exact  words  constituting,  the  blas- 
phemy must  be  alleged,*  and,  if  it  be  doubtful,  that  the  words 
were  spoken  profanely.' 


1.  Bishop  Crim.  Pro.,  g  123. 

2.  Updegraph  v.  Com.,  11  S.  &  R. 
(Pa.)  394. 

The  Whole  Conversation,  however,  in 
which  the  offensive  words  occurred 
need  not  be  set  out,  but  only  so  much 
as  clearly  describes  the  language  used. 
State    V.    Steele,    3     Heisk.    (Tenn.) 

135- 

3.  Updegraph  v.  Com.,  11  S.  &  R. 
(Pa.)  394. 

An  affidavit  following  the  words  of 
Rev.  Stat.  Ind.  1881,  §  1999,  to  the  effect 
that  the  defendant,  being  over  four- 
teen, "  did  then  and  there  unlawfully 
and  profanely  curse,  swear,  aver,  and 
imprecate  by  and  in  the  name  of  God," 
etc.,  "  by  then  and  there  unlawfully 
saying  '  God  damned,'  "  is  not  bad  for 
failure  to  aver  that  he  said  such  words 
profanely.  Taney  v.  State  (Ind.,  1894), 
36  N.  E.  Rep.  295. 

Sufficient  Indictment. — If  an  indict- 
ment for  blasphemy,  under  the  Massa- 


chusetts statute,  alleges  the  denial  of 
God  and  cursing  or  contumeliously  re- 
proaching God,  and  if  the  language 
recited  by  way  of  specification,  and 
imputed  to  defendant,  amounts  to  such 
a  denial,  but  without  a  contumelious 
reproaching,  or  amounts  to  a  contu- 
melious reproaching,  without  a  denial, 
such  indictment  is  sufficient.  Com.  v. 
Kneeland,  20  Pick.  (Mass.)  206. 

Plea  Sufficiently  Descriptive. — An  ac- 
tion of  trespass  was  brought  against  a 
justice  and  constable  for  assault  and 
battery  and  false  imprisonment.  The 
justice  pleaded  that  he  had  entered 
three  fines  against  the  plaintiff  for 
"  profanely  swearing  three  several 
oaths,  by  taking  the  name  of  God  in 
vain,"  and  that  the  imprisonment  was 
on  account  of  the  failure  to  pay  these 
fines.  It  was  held  that  the  plea  suffi- 
ciently described  the  offense  under 
Rev.  Code  1831,  p.  194.  Odell  v. 
Garnett,  4  Blackf.  (Ind.)  549. 
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BONDS. 

By  W.  L.  Crawford. 

L  Definition,  637. 
II.  FoEM  OF  Action,  637. 
m  JoiNDEE  OF  Actions,  638. 
IV.  Parties,  639. 

1.  Plaintiffs,  639. 

2.  Joinder  of  Plaintiffs,  641. 

3.  Defendants,  642. 

4.  Joinder  of  Defendants,  642. 

5.  Attachment  Proceedings,  643. 

V.  The  Complaint  or  Declaration,  645. 

1.  Legal  Effect,  645. 

2.  Z>a/.?,  645. 

3.  Exeaitioft  and  Delivery,  645. 

4.  Consideration,  646. 

5.  Name  of  Obligee,  646. 

6.  Demand  and  Request.  647. 

7.  Allegation  of  Nonpayment,  647. 

8.  Indemnity  Bonds,  648. 

9.  Mutilated  or  Defective  Bonds,  648. 

10.  Lost  Bonds,  649. 

11.  Conditions,  6^g. 

12.  Attachment  Bonds,  651. 

13.  Forthcoming  Bonds,  652. 

VL  Assignment  of  Breaches,  652. 

1.  Introductory,  652.     - 

2.  Where  to  Assign,  654. 

3.  Manner  of  Assignment,  656. 

a.  Negativing  the  Condition,  656. 
^.  Designation  of  Breach,  658. 
^.  Immaterial  Allegations,  659. 
^.  Several  Breaches,  659. 
^.  Alternative  Conditions,  660, 
/■.  Time,  660. 
^.  Certainty  and  Definiteness,  661. 

Vn.  The  Plea  or  Answer,  662. 

1.  Performance,  662. 

2.  A^(?«  Damnificatus,  663. 
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BONDS. 

3.  Non  est  Factum,  663. 

4.  Nil  Debet,  (it\. 

5.  Want  or  Failure  of  Consideration,  665. 

6.  Nul  Tiel  Record,  665. 

7.  Payment,  665. 
,                                     8.  Fraud,  666. 

9.   Tender,  666. 

10.  iV^w  Matter,  666. 

11.  Certainty,  667. 

12.  Action  by  Assignee,  668. 

13.  Several  Pleas,  668. 

14.  Partial  Defenses,  669. 

1 5.  Joint  Pleas,  669. 

VIII.  Departuke  in  Pleading,  669. 
IX.  The  Judgment,  670. 

.<4j  /<?  Actions  of  Debt  and  Covenant  Generally,  see  articles  CO  VENANT; 
DEBT. 

Appeal  Bonds,  see  article  APPEAL  BONDS,  Vol.  I.,  p.  963. 

Arbitration  Bonds,  see  article  A  WARDS,  ante,  p.  126. 

Attachment  Bonds,  Necessity  for,  and  Form  and  Sufficiency  of,  see 
2irt\c\&  ATTACHMENT,  ante,  p.  i. 

Bail  Bonds,  see  article  BAIL  AND  RECOGNIZANCE,  ante,  p.  158. 

Bastardy  Bonds,  see  article  BASTARDY. 

Bonds  in  Admiralty  Suits  and  Proceedings,  see  article  ADMIRAL- 
TY, Vol.  I.,  p.  249. 

Bonds  to  keep  the  Peace,  see  article  BREACH  OF  THE  PEACE. 

Bonds  for  Costs,  see  article  SECURITY  FOR  COSTS. 

Bonds  for  Deeds,  see  article  DEEDS. 

Bonds  for  Property  seized  in  Execution,  see  article  EXECUTIONS. 

Bonds  in  Forcible  Entry  and  Detainer  Proceedings,  see  article  FOR- 
CIBLE ENTR  Y  AND  DETAINER. 

Bonds  as  Exhibits,  see  article  EXHIBITS. 

Bonds  in  Garnishment  Proceedings,  see  article  GARNISHMENT. 

Bonds  given  in  Mechanics'  Lien  Proceedings,  see  article  MECHAN- 
ICS' LIENS. 

Municipal  Bonds  in  Securities,  see  article  MUNICIPAL  SECURI- 
TIES. 

Bonds  of  Public  Officers,  see  article  OFFICIAL  BONDS. 

Bonds  with  Sureties,  see  article  PRINCIPAL  AND  SURETY. 

Bonds  between   Vendor  and  Purchaser,  see  article  VENDOR  AND 
PURCHASER. 

Cancellation  and  Rescission  of  Bonds,  see  ^rX\c\Q  RESCISSION  AND 
CANCELLA  TION 

Executors'   and  Administrators'   Bopds,  see  article  EXECUTORS 
AND  ADMINISTRATORS. 

Guardians'  Bonds,  see  article  GUARDIAN  AND  WARD. 

Injunction  Bonds,  see  article  INJUNCTIONS. 

Over  and  Prof ert  of  Bonds,  see  articles  OYER;  PRO  PERT. 

Railroad  Bonds  and  Securities,  see  article  RAILROADS. 

Receivers'  Bonds,  see  article  RECEIVERS. 

Replevin  Bonds,  see  article  REPLEVIN. 

Supersedeas  Bonds  and  Bonds  to  stay  Proceedings,  see  article  SU- 
PERSEDEAS AND  STAY  OF  PROCEEDINGS. 

Venue  in  Actions  upon  Bonds,  see  article  VENUE. 
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Form  of  Action. 


I.  Definition. — Any  writing  under  seal  which  acknowledges  a 
debt,  or  indicates  that  the  maker  intends  to  be  bound  to  the  pay- 
ment of  a  definite  sum  of  money,  is  a  bond.* 

II.  Form  of  Action. — At  common  Law  it  was  optional  to  sue  on 
a  bond  either  in  debt  or  in  covenant.*  See  articles  COVENANT ; 
Debt. 

Eemedy  in  Equity. — And  unless  there  is  some  extraneous  matter 
which  gives  a  court  of  chancery  jurisdiction,  the  remedy  on 
bonds  is  confined  exclusively  to  the  action  at  law.* 

Summary  Proceedings. — The  creation  by  legislation  of  a  new  method 
of  procedure  on  bonds,  such  as  summary  proceedings,  is,  in  the 
absence  of  express  words  to  the  contrary,  merely  cumulative  and 
not  exclusive.  The  plaintiff  may  elect  to  pursue  his  common-law 
remedy  on  the  bond.*      And  the  courts  of  one  state  will  not  take 


I 


1.  2  Parsons  on  Contracts  (7th  ed.) 
512.  See  also  title  Bonds,  Am.  & 
Eng.  Ency.  Law. 

"Obligor"  and  "Obligee."— In  the 
case  of  a  bond,  the  person  who  under- 
takes the  obligation,  or  the  promisor, 
is  called  the  obligor,  and  the  person 
in  respect  of  whom  the  obligation  is 
undertaken,  or  the  promisee,  is  called 
the  obligee.     Dicey  on  Parties  loi. 

2.  Debt  lay  to  recover  money  due  on 
single  bonds,  and  on  bonds  conditional 
for  the  payment  of  money  or  for  the 
performance  of  any  other  act.  i  Chit, 
on  Pldgs.  124.  And  covenant  lay  on 
a  bond.     Comyns  Dig.  Covenant,  a,  2; 

I  Chit,  on  Pldgs.  130. 

Where  covenants  are  secured  by  a 
penalty,  the  obligee  may  sue  in  debt 
for  the  penalty,  or  bring  an  action  on 
the  covenants.  If  he  adopts  the 
former  course,  he  cannot  also  resort 
to  the  latter.  McLaughlin  v.  Hutch- 
ins,    3   Ark.   207;    Perkins  v.  Lyman, 

II  Mass.  83;  Stearns  v.  Barrett,  i  Pick. 
(Mass.)  449;  Martin  v.  Taylor,  i 
Wash.  (U.  S.)  I. 

A  suit  on  a  bond  conditioned  to  de- 
liver goods  must  be  in  debt  on  the 
penalty,  not  in  covenant.  Powell  v. 
Clark,  3  N.  J.  L.  no. 

3.  Osborn  v.  Harris  County,  17 
Ga.  123;  Johnson  v.  Hobson,  i  Litt. 
(Ky.)  314;  Slaughter  v.  Nash,  i  Litt. 
(Ky.)  324;  Jenkins  v.  Stetson,  9  Allen 
(Mass.)  128;  Watts  v.  Watts,  11  Mo. 
547;  Dorsey  v.  Dorsey,  2  Har.  &  J. 
(Md.)  481,  note. 

Lost  Bonds. — The  jurisdiction  of 
equity  upon  lost  bonds  is  very  ancient, 
and  is  founded  upon  the  want  of  a 
remedy  at  law  without  profert.     East 


India  Co.  v.  Boddam,  9  Ves.  Jr.  466; 
Atkinson  v.  Leonard,  3  Bro.  C.  C. 
218;  Union  Bank  v.  New  Orleans,  5 
Am.  L.  Reg.,  N.  S.  555;  Edwards  v. 
M'Kee,  i  Mo.  123;  Miller  v.  Wells,  5 
Mo.  6.  See  article  Lost  Instru- 
ments. 

DefectiT*  Bonds. — Bonds  which  have 
been  fairly  made  and  are  founded 
upon  sufficient  consideration,  but  have 
become  defective  or  unavailable  at 
law,  will  be  sustained  in  equity.  Noah 
V.  Webb,  I  Edw.  Ch.  (N.  Y.)  604. 

Hutval  Accounts. — Where  the  treas- 
urer of  a  state  keeps  the  accounts  of 
the  state  against  himself,  and  his 
own,  at  the  same  time,  against  the 
state,  he  may,  in  the  sense  of  the 
legal  expression,  be  said  to  have  kept 
"mutual  accounts;"  and  an  action 
for  the  breach  of  his  bond  may  be 
brought  in  equity.  State  v.  Church- 
ill, 48  Ark.  426. 

Bond  Haring  Iffict  as  Judgment. — 
When  it  is  necessary  for  a  party  to  a 
bond  which,  by  statute,  has  the  force 
and  effect  of  a  judgment,  to  resort  to  a 
court  of  chancery  for  relief  against 
the  bond,  on  the  ground  that  it  is  not 
binding  on  him,  the  question  will  be 
considered  in  chancery  as  if  it  had 
arisen  at  law,  upon  the  appropriate 
pleas.  In  such  a  case  chancery  is  the 
appropriate  forum  to  obtain  relief. 
Gibbs  V.  Frost,  4  Ala.  721.  Compare 
Crisfield  v.  Murdock,  55  Hun  (N. 
Y.)  143:  Park  v.  White,  4  Dana  (Ky.) 
552. 

4.  See  Berkstresser  v.  Com.,  127 
Pa.  St.  16;  Leet  v.  Lockett,  4  Mete. 
(Ky.)  57;  Moon  v.  Story,  2  B.  Mon. 
(Ky.)  356;    Gay    v.   Morgan,   4  Bush 
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Joinder  of  Actions. 


cognizance  of  a  bond  executed  in  another  state,  for  the  purpose 
of  enforcing  it  in  a  pecuHar  manner  unknown  to  the  common 
law.* 

III.  JoiNDEB  OF  Actions — common  Law. — At  common  law  the  join- 
der of  causes  of  action  depended  on  the  form  of  the  action 
rather  than  on  the  subject-matter  or  cause  of  action.*  Therefore 
all  causes  of  action  arising  on  bonds  could  be  joined,  provided  the 
plaintiff  used  the  same  form  of  action,  either  debt  or  covenant,  to 
recover  ;  but  he  could  not  join  a  count  in  covenant  with  a  count 
in  debt  on  different  bonds.'  And  a  cause  of  action  on  a  bond 
could  be  joined  with  any  other  cause  of  action  which  was  reme- 
diable by  the  same  form  of  action,  either  debt  or  covenant,  as 
that  used  by  the  plaintiff  on  the  bond.* 


(Ky.)  607;  Page  v.  Long,  4  B.  Mon. 
(Ky.)  122;  Hansford  v.  Perrin,  6  B. 
Mon.  (Ky.)  597- 

Alabama. — An  action  at  law  may  be 
maintained  on  a  replevin  bond  given 
in  an  action  of  detinue,  although  the 
bond,  when  properly  indorsed  and  re- 
turned forfeited  (Code  1876,  §§  2-45), 
has  the  force  and  effect  of  a  judg- 
ment; the  statutory  remedy  is  merely 
cumulative.  Masterson  v.  Matthews, 
60  Ala.  260. 

Arkansas. — The  summary  remedy 
provided  by  Mansfield  Dig.,  §  355, 
against  sureties  on  a  forthcoming 
attachment  bond,  is  cumulative,  and 
at  the  option  of  the  plaintiff.  He  may 
waive  it  and  bring  a  separate  action 
on  the  bond.  Chapline  v.  Robertson, 
44  Ark.  202. 

Ohio. — The  proceedings  against  a 
defaulting  county  treasurer  and  the 
sureties  on  his  official  bond,  author- 
ized by  the  25th  section  of  the  act 
"prescribing  the  duties  of  county 
treasurers,"  are  not  intended  to  take 
the  place  of  the  previously  existing 
remedies,  but  to  furnish  a  new  and 
additional  remedy.  Bates  v.  Fries,  2 
Disney  (Ohio)  511. 

1.   Pickering  v.  Fisk,  6  Vt.  102. 

When  a  bond  is  sued  for  the  benefit 
of  a  party  who  is  not  entitled  to  a 
remedy  upon  it  at  common  law,  the 
courts  of  one  state  will  not  sustain 
the  action  upon  the  footing  of  a  stat- 
ute of  another  state,  where  the  bond 
was  executed,  giving  such  action. 
Pickering  v.  Fisk,  6  Vt.  102. 

Suit  upon  a  bond  subjecting  the 
obligors  to  payment  of  statutory  pen- 
alty for  misfeasance  in  office,  is  an  ac- 
tion on  a  penal  statute,  and  cannot 
be  maintained  in  one  state  on  a  stat- 


ute  of   another.     Indiana  v.  John,  5 
Ohio  217. 

But  where  bonds  are  executed  in 
one  state  and  payable  in  another,  the 
cause  of  action  arises  in  the  latter,  and 
its  courts  have  jurisdiction,  though 
both  parties  are  foreign  corporations. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Cleve- 
land, etc.,  R.  Co.,  41  Barb.  (N.  Y.)  10. 

2.  See  article  Actions,  Vol.  I.,  p. 
166. 

3.  I  Chit,  on  Pldgs.  (i6th  Am.  ed.) 
222. 

When  the  same  plea  may  be  pleaded 
and  the  same  judgment  given  on  all 
the  counts  of  the  declaration,  or  when- 
ever the  counts  are  of  the  same  nature 
and  the  same  judgment  is  to  be  given 
on  them  all  though  the  pleas  be  dif- 
ferent, as  in  the  case  of  debt  upon 
bond  and  on  simple  contract,  they 
may  be  joined,  i  Chit,  on  Pldgs.  (i6th 
Am.  ed.)  222. 

4.  2  Saund.  117  e,  f.\  Bac.  Abr.  Ac- 
tions in  General;  Com.  Dig.  Action  G. 

Counts  upon  joint  and  several  bonds, 
given  to  the  same  obligee  by  different 
obligors,  may  be  joined  in  a  writ 
against  one  of  the  obligors  whose  name 
is  upon  all  the  bonds.  Wood  v.  Hay- 
ward,  13  Pick.  (Mass.)  269. 

A  declaration,  in  an  action  of  debt 
against  one  obligor,  setting  forth  a 
joint  and  several  bond,  cannot  be 
amended  by  adding  a  new  count,  set- 
ting forth  a  bond  by  the  defendant 
and  another  person.  Postmaster 
Gen'l  V.  Ridgway,  Gilp.  (U.  S.)  135. 

Where  a  declaration  sets  up  distinct 
and  unconnected  causes  of  action,  as 
bycounting  on  successive  official  bonds 
given  by  defendant  upon  different  ap- 
pointments to  the  same  office,  there 
must  be  evidence  specifically  applica- 
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Parties. 


BONDS, 


Plaintiffs. 


Tinder  the  Code. — All  causes  of  action  arising  on  bonds  may  be 
joined  in  the  same  action  under  the  code ;  likewise  a  cause  of 
action  on  a  bond  may  be  joined  with  any  other  cause  of  action 
on  contract.  This  results  from  the  code  provision  which  provides 
for  uniting  matters  of  contract,  expressed  or  implied.* 

rV.  Paeties— 1.  Plaintiffs — At  Common  Law. — The  rule  was  drastic 
at  common  law  that  only  the  obligee  or  his  personal  represent- 
ative could  sue  on  a  bond.* 


ble  to  any  particular  count,  to  sustain 
a  recovery  upon  it.  O'Marrow  v.  Port 
Huron,  47  Mich.  585. 

Where  separate  suits  are  brought 
on  the  same  bond,  as  one  against  the 
principal  and  another  against  the 
surety,  they  are,  as  to  all  questions  of 
pleading,  as  separate  and  distinct  as 
if  they  had  been  brought  on  different 
causes  of  action.  Wallz/.  Wall,  2  Har. 
&  G.  (Md.)  79. 

The  splitting  up  of  entire  liabilities 
into  distinct  suits  will  not  be  per- 
mitted. Thus,  a  motion  in  the  Court  of 
Chancery  upon  some  of  the  covenants 
in  an  injunction  bond,  and  a  suit  at 
law  upon  other  covenants  therein,  will 
not  be  allowed.  Black  v.  Caruthers, 
6  Humph.  (Tenn.)  87. 

1.  See  article  Actions,  Vol.  I.,  p. 
180. 

Bonds  given  by  the  same  defend- 
ants may  be  united  in  one  petition, 
although  the  parties  giving  them 
stand  in  different  relations  to  each 
other.  Clendenin  v.  Schneider,  35 
Mo.  533. 

Where  the  original  complaint,  in  an 
action  by  a  township  trustee  against 
his  predecessor  in  office,  upon  his  bond, 
sought  only  to  recover  money  due  the 
civil  township,  the  subsequent  filing 
of  an  additional  paragraph  of  com- 
plaint, also  seeking  to  recover  money 
alleged  to  be  due  the  school  township, 
is  a  proper  amendment  and  does  not 
amount  to  a  misjoinder  of  separate 
causes  of  action.  Strong  v.  State,  75 
Ind.  440. 

Where  a  treasurer  of  the  board  of 
education  of  a  city  of  the  second  class 
gives  an  ordinary  official  bond  upon 
taking  possession  of  his  office,  and 
afterwards,  upon  the  order  of  the 
board  of  education,  gives  an  additional 
bond  with  substantially  the  same  con- 
dition as  the  first  bond,  but  with  dif- 
ferent sureties,  and  when  his  term  of 
oflSce  expires  he  fails  to  deliver  to  his 
successor  in  office  the  balance  of  the 
school  fund  due  to  the  school  corpora- 


tion, and  the  board  of  education  com- 
mences an  action  therefor  against  him 
and  his  sureties  on  both  bonds — held, 
that  the  two  causes  of  action  are  not 
improperly  joined.  Gilbert  v.  Board 
of  Education,  45  Kan.  31. 

Where,  in  one  count  of  an  answer, 
defendant  alleged  facts  showing  that 
the  suing  out  of  a  writ  of  attachment 
and  the  seizure  of  all  of  his  goods 
thereunder  were  breaches  of  a  con- 
tract obligation  on  the  part  of  the 
plaintiff  towards  him — held,  that  such 
division  of  the  answer  constituted  a 
separate  cause  of  action  from  that  set 
out  in  another  count,  based  upon  an 
attachment  bond.  Mitchell  v.  Joyce, 
76  Iowa  449. 

2.   Farmington  w.  Hobert,74  Me.  416. 

The  person  to  sue  for  the  breach  of 
a  contract  by  deed  is  the  person  with 
whom  the  contract  is  expressed  by  the 
deed  to  be  made;  i.e.,  the  covenantee. 
Dicey  on  Parties  loi. 

Although  the  obligee  has  no  bene- 
ficial interest  in  the  bond,  he  must  sue; 
and  a  person  not  the  obligee,  for 
whose  benefit  the  bond  has  been  made, 
cannot,  at  common  law,  sue  thereon. 
2  Coke  Inst.  673;  6  Vin  Ab.,  tit.  Cove- 
nant, 374;  Hoxie  z/.  Weston,  19  Me.  322; 
Sandusky  v.  Neal,  2  111.  App.  625; 
Sanders  v.  Filley,  12  Pick.  (Mass.) 554; 
Chaplin  Soc.  v.  Canada,  8  Conn.  285; 
Sanford  v.  Sanford,  2  Day  (Conn.)  559; 
Pigott  V.  Thompson,  3  B.  &  P.  149; 
Scholey  v.  Mearns,  7  East  148;  Shack 
V.  Anthony,  i  M.  &  S.  575;  Anderson 
V.  Martindale,  i  East  497;  i  Chit,  on 
Pldgs.  3. 

It  was  held,  though,  that  the  pos- 
session of  a  bond  was  prima-facie  evi- 
dence of  the  possessor's  right  to  re- 
ceive the  money  and  sue  the  obligor 
in  the  obligee's  name.  Logue  v. 
Smith,  Wright  (Ohio)  10;  Singleton  v. 
Mann,  3  Mo.  464.  Contra,  Belt  v. 
Wilson,  6  J.  J.  Marsh.  (Ky.)  498; 
Winebrinner  t/.  Weisiger,  3  T.  B.  Mon. 
(Ky.)  32.  Compare  Grout  v.  Harring- 
ton, 19  Pick.  (Mass.)  403. 
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Parties. 


BONDS. 


PlaintifTs. 


Tinder  the  Code. — But  under  the  codes  of  practice,  which  prescribe 
that  the  real  party  in  interest  must  be  the  plaintiff,  the  obligee 
need  not  sue  if  he  is  not  entitled  to  the  beneficial  interest  in  the 
bond  ;  the  party  for  whose  benefit  the  bond  is  executed,  whether 
the  obligee  or  some  other  person,  must  sue  thereon.* 

Assignment. — At  common  law,  if  the  obligee  assigned  his  interest 
in  the  bond  to  a  third  person,  the  latter  could  not  sue  in  his  own 
name,  but  he  must  proceed  in  that  of  the  obligee,  or,  if  he  was 
dead,  in  the  name  of  his  personal  representative.*  But  this  doc- 
trine has  now  been  generally  changed  by  statute,  not  only  in  code 
states,  but  in  those  using  the  common-law  system  of  practice, 
and  the  assignee  of  a  bond  may  now  maintain  an  action  in  his 
own  name.* 

Trustees. — Where  a  bond  is  executed  to  trustees,  the  cestuis  que 
trustent  may  use  the  name  of  the  trustees  and  sue  thereon.^ 


1.  "  The  result  of  these  and  other 
decisions  is,  that  the  third  person,  for 
whose  benefit  an  undertaking  is 
entered  into  between  other  parties, 
may  sue  upon  it,  although  such  under- 
taking is  an  instrument  in  writing  and 
under  seal."  Pomeroy  Code  Rem.,  § 
139.  See  also  Emmitt  v.  Brophy,  42 
Ohio  St.  82;  Rogers  v.  Gosnell,  51  Mo. 
466;  Kimball  v.  Noyes,  17  Wis.  695. 

New  York. — But  in  New  York  the 
obligee  alone  can  sue;  the  real  party 
in  interest,  if  not  the  obligee  himself, 
cannot  sue.  Henricus  v.  Englert,  137 
N.  Y.  494;  Briggs  v.  Partridge,  64  N. 
Y.  357;  Kiersted  v.  Orange,  etc.,  R. 
Co.  69  N.  Y.  345;  Schaefer  v.  Henkel, 
75  N.  Y.  378. 

No  person  can  sue  or  be  sued  to  en- 
force covenants  contained  in  an  instru- 
ment under  seal  except  those  who  are 
named  as  parties  therein,  and  who 
signed  and  sealed  the  same.  This 
rule  is  not  affected  by  the  fact  that  the 
word  "agent"  is  added  to  the  name 
of  one  of  the  parties  as  it  appears  in 
the  instrument.  Henricus  v.  Englert, 
137  N.  Y.  488. 

2.  I  Chit,  on  Pldgs.  (16th  Am.  ed.) 
17.  And  see  Trezevant  v.  McNeal,  2 
Humph.  (Tenn.)  352;  Lamar  v.  Manro, 
10  Gill  &  J.  (Md.)  50;  Governor  v. 
Powell,  10  Ala.  544;  Lyon  v.  Parker, 
45  Me.  474;  Jackson  v.  York,  etc.,  R. 
Co.,  48  Me.  147;  Cole  v.  Bodfish,  17 
Me.  310;  Hillman  v.  Shannahan,  4 
Oregon  164;  Young  v.  Schlosser,  65 
Ind.  225;  Barrett  v.  Barron,  13  N.  H. 
150;  Decker  v.  Anderson,  39  Barb. 
(N.  Y.)  346. 

3.  Chadsey  v.  Lewis,  6111.  i53;Brit- 


tin  V.  Mitchell,  4  Ark.  94;  Chew  v. 
Brumagen,  13  Wall.  (U.  S.)  497;  Kent 
V.  Somerville,  7  Gill  &  J.  (Md.)  265; 
Lamar  v.  Manro,  10  Gill  &  J.  (Md.) 
50;  Craig  V.  Vicksburg,  31  Miss.  216; 
Bennington  Iron  Co.  v.  Rutherford, 
18  N.  J.  L.  158;  Carhart  v.  Miller,  5 
N.  J.  L.  661;  Reed  v.  Nevins,  38  Me. 
193;  Howe  V.  Freidheim,  27  Minn.  294; 
Weller  v.  Eames,  15  Minn.  461 ;  W'ater- 
man  v.  Frank,  21  Mo.  108;  Sheppard 
V.  Collins,  12  Iowa  570;  Rowley  v. 
Jewett,  56  Iowa  492. 

4.  Alabama. — Simmons  v.  Walker, 
18  Ala.  664. 

Ai-kattsas. — Byrd  v.  Crutchfield,  7 
Ark.  149. 

Connecticut. — Chaplin  Soc.  v.  Can- 
ada, 8  Conn.  285. 

Iowa. — Van  Gorder  v.  Lundy,  66 
Iowa  448 ;  Sheppard  v.  Collins,  12  Iowa 
570;  Collins  V.  Ripley,  8  Iowa  129. 

Kentucky. — Watts  r.  Cook,  2  Bush 
(Ky.)  141. 

Maine. — Luques  v.  Thompson,  26 
Me.   514. 

Maryland. — Boteler  v.  State,  8  Gill 
&  J.  (Md.)  359- 

Massachusetts. — Chapin  v.  Vermont, 
etc.,  R.  Co.,  8  Gray  (Mass.)  575. 

Missouri. — State  v.  M'Elroy,  g  Mo. 
App.  580;  Steele  7/.  Farbcr,  37  Mo.  71. 

Ohio.  —  Mason  v.  Montgomery, 
Wright  (Ohio)  722. 

Pennsylvania. — Irish  v.  Johnston,  11 
Pa.  St.  483;  Magill  v.  Magill,  29  Pitts. 
L.  J.  (Pa.) 231;  Dyerz/.  Covington  Tp., 
23  Pa.  St.  186. 

South  Carolina. — Glenn  v.  Caldwell. 
4  Rich.  Eq.  (S.  Car.)  168;  Daniels  v. 
Moses,  12  S.  Car.  130. 
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Parties. 


BONDS. 


Joinder  of  Plaintiffs. 


Construction. — Often  a  bond  is  so  worded  that  it  requires  the 
court  to  find  out  by  the  process  of  construction  who  should  sue 
thereon.  In  solving  this  question  the  court  usually  tries  to  find 
out  who  the  beneficiary  is  ;  when  that  is  ascertained  the  matter  is 
at  an  end,  as  the  beneficiary,  once  ascertained,  is  allowed  to  sue.' 

2.  Joinder  of  Plaintiffs. — All  the  obligees  named  in  a  bond  must 
join  in  an  action  thereon.  One  of  several  obligees  cannot  bring 
an  action  on  the  bond,  for  his  separate  injury.*  But  where  a 
bond  is  joint  in  form  only,  and  several  by  reason  of  the  subject- 
matter,  one  of  the  several  obligees  may  sue  thereon  ;  but  he  must 
set  forth  the  bond  truly,  and  show  his  separate  interest  by  proper 
averments.* 


United  States. —  Tyler  v.  Hand,  7 
How.  (U.  S.)  573- 

1.  Arkansas. — Hemphill  v.  Hamil- 
ton, II  Ark.  425. 

California. — English  v.  Sacramento, 
19  Cal.  172;  Turner  v.  Billagram,  2 
Cal.  520. 

Iowa. — M'Knight  v.  U.  S.,  Morr. 
(Iowa)  444. 

Kentucky. — Dexon  v.  Bacon,  3  Bush 
(Ky-)  534;  Sims  V.  Harris,  8  B.  Mon. 
(Ky.)  55;  McGlasson  v.  Bradford,  7 
Bush  (Ky.)  251;  Garvin  v.  Mobley,  i 
Bush  (Ky.)48. 

Louisiana. — Raspillier  v.  Brownson, 

7  La.  232. 

Maine. — Luques  v.  Thompson,  26 
Me.  514;  Hoxie  v.  Weston,  19  Me.  322. 

Maryland. — Thompson  v.  State,  4 
Gill  (Md.)  163;  Ayres  v.  Toland,  7 
Har.  &  J.  (Md.)  3. 

Massachusetts. — Chapin  v.  Vermont, 
etc.,  R.  Co.  8  Gray  (Mass.)  575;  John- 
son V.  Foster,  12  Met.  (Mass.)  167; 
Waters  v.  Eddy,  8  Pick.  (Mass.)  399. 

Michigan. — Rynearson  v,  Freden- 
burg,  42  Mich.  412. 

Mississippi.  —  Vicksburg  Bank  v. 
Little,  67  Miss.  159. 

Missouri. — State  v.  Dodson,  63  Mo. 
451;  Casey  v.  Barcroft,  5  Mo.  128; 
Jeffries  v.  McLean,  12  Mo.  538; 
Stewart  v.  Ball,  35  Mo.  209. 

New  Jersey. — Stowell  v.  Drake,  23 
N.  J.  L.  310;  Lippincott  v.  Stokes,  6 
N.  J.  Eq.  122. 

North  Carolina. — Waddell  v.  Moore, 
2  Ired.  (N.  Car.)  261;  Chipley  z/.  Albea, 

8  Jones   (N.    Car.)   204;   McDowell  v. 
Hemphill,  i  Winst.  (N.  Car.)  96. 

South  Qirolina. — Coachman  v.  Hunt, 
2  Rich.  (S.  Car.)  450. 

In  a  suit  on  a  bond  given  to  the 
sheriff,  on  arrest  for  contempt  in  sup- 
plementary proceedings,  the  givingof 
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the  bond  renders  averments  as  to  prior 
proceedings  unnecessary,  but  it  should 
be  averred  that  plaintiff  is  the  ag- 
grieved party.  Kelly  v.  McCormick, 
28  N.  Y.  318. 

2.  Alabama. — Gayle  v.  Martin,  3 
Ala.  593. 

Colorado. — Davis  v.  Wannamaker,  2 
Colo.  637. 

Illinois.  —  Phillips  v.  Singer  Mfg. 
Co.,  88  111.  305;  Burns  v.  Follansbee, 
20  111.  App.  41. 

Kentucky. — Sim^  v.  Harris,  8  B. 
Mon.  (Ky')  55. 

Maine. — Shaw  v.  Keep,  34  Me.  199. 

Maryland. — Wallis  v.  Dilley,  7  Md. 
237- 

Mississippi. — Stauffer  v.  Garrison, 
61  Miss.  67. 

Missouri. — Bailey  v.  Powell,  11  Mo. 
414;  Gartside  v.  Gartside,  113  Mo.  349. 

New  Jersey. — Stevens  v.  Bowers,  16 
N.  J.  L.  16. 

North  Carolina.  —  Richardson  v. 
Jones,  I  Ired.  (N.  Car.)  296;  McDowell 
V.  Butler,  3  Jones  Eq.  (N.  Car.)  311; 
Williams  v.  Ehringhaus,  2  Dev.  (N. 
Car.)  511. 

Pennsylvania. — Sweigart  v.  Berk,  8 
S.  &  R.  (Pa.)  308. 

Texas. — Red  River,  etc.,  R.  Co.  v. 
Blount,  3  Tex.  Civ.  App.  282. 

United  States. — Farni  v.  Tesson,  i 
Black  (U.  S.)  309. 

3.  Ehle  V.  Purdy.  6  Wend.  (N.  Y.) 
629. 

An  action  may  be  maintained  upon 
a  penal  bond,  by  one  of  the  several 
obligees  to  whom  the  bond  runs 
jointly,  if  it  be  apparent  from  the 
whole  instrument  that  distinct  obli- 
gations were  assumed  in  favor  of  the 
plaintiff  from  those  in  favor  of  the 
other  obligees.  Sprague  v.  Wells,  47 
Minn.  504. 


Parties. 


BONJDS. 


Joinder  of  Defendants. 


Death  of  an  Obligee. — If  one  of  several  joint  obligees  dies,  the  right 
of  action  is  in  the  survivors  only.  The  survivor  or  survivors 
bring  the  action  on  the  bond.* 

Befusal  to  Join. — Both  under  the  codes  of  practice  and  in  equity 
one  joint  obHgee  may  bring  an  action  making  his  co-obligee  a 
party  defendant  if  he  refuses  to  join  in  the  action.* 

3.  Defendants, — The  person  to  be  sued  for  the  breach  of  a  bond 
is  the  obligor.^ 

4.  Joinder  of  Defendants. — Where  several  persons  are  jointly 
liable  on  a  bond,  they  must  all  be  sued  in  an  action  for  the  breach 
thereof;  joint  obligors  must  be  sued  jointly.'*     But  where  a  bond 


In  an  action  upon  a  covenant  to  two 
jointly,  where  some  of  the  assignments 
of  breaches  are  for  damages  resulting 
to  both  plaintiffs,  one  for  damages 
sustained  by  one  plaintiff,  and  another 
for  damages  sustained  by  the  other, 
as  to  which  his  coplaintiff  has  no  in- 
terest, there  is  a  misjoinder  of  counts. 
Safford  v.  Miller,  59  111.  205. 

Where  an  indemnifying  bond  is  ex- 
ecuted to  a  constable  for  the  benefit 
of  two  parties,  whose  interest  in  the 
property  seized  by  the  constable  does 
not  appear  to  be  joint,  but  several, 
each  party  has  a  separate  action  on 
the  bond.  Smith  v.  White,  48  Mo. 
App.  404. 

Contra. — But  11  has  been  held  by 
some  authorities,  contrary  to  the  rule 
laid  down  in  the  text,  that  where  the 
obligation  of  a  bond  is,  by  necessary 
construction,  toall  the  obligees  jointly, 
all  must  sue  thereon,  although  the 
condition  is  for  the  benefit  of  one  only. 
Farni  v.  Tesson,  i  Black.  (U.  S.)309; 
Mehaffy  v.  Lytle,  i  Watts  (Pa.)  314; 
Rees  V.  Peltzer,  i  111.  App.  315;  Lillard 
V.  Lillard,  5  B.  Mon.  (Ky.)  340;  Miller 
V.  Garrett,  35  Ala.  96;  Gayle  v.  Martin, 
3  Ala.  593;  Bird  z/. Washburn,  10  Pick. 
(Mass.)  223;  Haughton  v.  Bayley,  9 
Ired.  (N.  Car.)  337. 

1.  I  Chit,  on  Pldgs.  19;  Dicey  on 
Parties  128;  Hedderly  v.  Downs,  31 
Minn.  183;  Wallace  v.  Hanley,  3  Dana 
{Ky.)72. 

Under  the  Code. — The  practice  under 
the  code  is  the  same;  the  action  must 
be  brought  in  the  names  of  the  sur- 
vivors.    Pomeroy  Code  Rem.,  §  226. 

2.  Cook  V.  Hadly,  Cooke  (Tenn.) 
465;  Carneal  v.  Day,  Litt.  Sel.  Cas. 
(Ky.)  495;  Pomeroy  Code  Rem.,  § 
226.  See  also  Watkins  v.  Tate,  3 
Call  (Va.)  521;  Whitaker  v.  De  Graf- 
ienreid,  6  Ala.  303;  Chew  v.  Bruma- 


gen,  13  Wall.  (U.  S.)  497;  South  Side 
Planing  Mill  Assoc,  v.  Cutler,  etc.. 
Lumber  Co.,  64  Ind.  560;  Greenfield  v. 
Yeates,  2  Ravvle  (Pa.)  158;  Long  v. 
Laufman,  2  Rawle  (Pa.)  154;  Philadel- 
phia, etc.,  R.  Co.  V.  Johnson,  54  Pa. 
St.  127. 

3.  "  The  rule  as  to  a  covenantee  and 
a  covenantor  may  be  thus  summed 
up:  A  covenantee  cannot  sue  on  a 
covenant  in  an  indenture  if  he  is  not  a 
party  to  the  deed,  but  he  can  sue  on  a 
deed  which  he  has  not  executed.  A 
covenantor  can  be  sued  on  a  covenant 
in  an  indenture  even  though  he  is  not 
a  party  to  the  deed;  but  he  cannot  be 
sued  on  a  covenant  in  a  deed  which 
he  has  not  executed."  Dicey  on  Par- 
ties 230;  see  Powell  v.  Kettelle,  6  111. 
491;  Campbell  v.  Rotering,  42  Minn. 
115;  Bradley  7/.  Burwell,  3  Den.  (N. 
Y.)  261;  Preston  v.  Preston,  i  Har.  & 
J.  (Md.)  366;  Armstrong  v.  Robinson, 
5  Gill  &  J.  (Md.)  412;  Tavlor  z'.  Grace, 
2  Murph.  (N.  Car.)  66. 

4.  Dicey  on  Parties  230. 

But  the  nonjoinder  of  co-obligors  in 
a  bond,  in  an  action  thereon,  cannot  be 
taken  advantage  of  by  demurrer, unless 
the  declaration  shows  that  the  obligors 
not  joined  not  only  executed  the  bond, 
but  are  still  alive.  It  is  else  matter 
of  abatement  only.  Taylor  v.  Audi- 
tor, 2  Ark.  174;  Horton  v.  Cook,  2 
Watts  (Pa.)  40;  Reynolds  v.  Hurst,  18 
W.  Va.  648;  Boykin  v.  Watson,  3 
Brev.  (S.  Car.)  260;  Hardwick  v. 
M'Kee,  2  Bibb  (Ky.)  596;  Porter  v. 
Leache,  56  Mich.  40. 

Contra. — It  is  fatal  on  demurrer. 
State  V.  Wheeler,  14  Md.  108;  Annap- 
olis Sav.  Inst.  V.  Bannon,  68  Md.  458. 

In  a  suit  on  a  joint  and  several  bond 
executed  by  two  or  more,  where  part 
only  are  served  with  process,  it  is  im- 
material  whether  the   declaration   is 
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is  joint  and  several,  the  obligee  may  bring  his  action  either  against 
any  one  of  the  obligors  or  against  them  all  collectively.*  At 
common  law  the  liability  to  an  action  on  a  bond  made  by  several 
persons  jointly  passed,  at  the  death  of  each,  to  the  survivors,  and 
on  the  death  of  the  last,  to  his  representatives.*  But  where  the 
survivor  was  insolvent,  or,  for  any  other  reason,  could  not  be 
made  to  pay  the  bond,  there  was  a  remedy  in  equity  against  the 
representatives  of  the  deceased  co-obligor.*  And  under  the  code, 
in  an  action  on  a  bond,  the  personal  representative  of  a  deceased 
obligor  may  be  joined  as  a  defendant  with  the  surviving  co- 
obligors.** 

5.  Attachment  Proceedings. — The  obligee  in  an  attachment  bond 
must  sue  thereon,  since  such  bond  is  given  to  indemnify  the 
defendant  in  the  attachment  suit  against  damage  by  reason  of 
an  illegal  attachment.  A  third  person  has  no  remedj'  upon  the 
bond.' 


against  all  the  obligors,  or  against 
those  only  on  whom  process  was 
served,  provided  the  bond  is  properly 
described.  Moss  v.  Moss,  4  Hen.  & 
M.  (Va.)  293.  Compare  Carroll  v. 
Waring,  3  Gill  &  J.  (Md.)  491;  Wilson 
■V.  Blakeslee,  16  Oregon  43;  Scott  v. 
King,  3  Dana  (Ky.)  470;  Atkinson  v. 
Foxworth,  53  Miss.  741;  Zimmerman 
-v.  Kinkle,  108  N.  Y.  282;  Braxton  v. 
Hilyard,  2  Munf.  (Va.)  49. 

1.  Chandler  v.  Byrd,  Hempst.  (U. 
S.)  222;  Bulkley  v.  Wright,  2  Root 
•(Conn.)  70;  Spratlin  v.  Hudspeth, 
Dudley  (Ga.)  155;  Poullain  v.  Brown, 
5o  Ga.  27;  State  v.  Bennett,  24  Ind. 
383;  Crane  v.  Ailing,  15  N.  J.  L.  423; 
Miller  v.  Reed,  3  Grant  Cas.  (Pa.) 
51;  M'Mahan  v.  Murphy,  i  Bailey  (S. 
Car.)  535;  Hatfield  v.  Kennedy,  i  Bay 
{S.  Car.)  501;  Moss  v.  Moss,  4  Hen.  & 
M.  (Va.)  293. 

But  in  an  action  on  a  joint  and  sev- 
eral bond,  the  plaintiff  must  sue  either 
one  obligor  or  all;  he  cannot  sue  an 
intermediate  number.  Minor  v.  Me- 
chanics' Bank,  t  Pet.  (U.  S.)  46;  Amis 
V.  Smith,  16  Pet.  (U.  S.)  303. 

Statutes  are  sometimes  passed  which 
allow  a  judgment  against  part  of  the 
joint  obligors  where  process  is  not 
served  on  all  of  the  defendants.  Jenks 
V.  School  Dist.,  18  Kan.  356;  Pegram 
V.  U.  S.,  I  Brock.  (U.  S.)  261;  Sneed 
V.  Wiester,  2  A.  K.  Marsh.  (Ky.)  282. 

And  a  statute  may  declare  that  a 
joint  bond  is  to  be  construed  joint 
and  several;  in  such  case  a  plaintiff 
may,  at  his  election,  sue  one,  several, 
or  all  of  the  obligors.  McKee  v.  Grif- 
fin, 60  Ala.   427.     Compare  Bomar  v. 


Williams,  2  Rich.  (S.  Car.)  12;  Baber 
V.  Cook,  II  Leigh  (Va.)  635;  U.  S.  v. 
Hodge,  6  How.  (U.  S.)  279;  Hardwick 
V.  M'Kee,  2  Bibb  (Ky.)  596;  Parrish 
V.  State,  14  Md.  238;  Gable  v.  Brooks, 
48  Md.  108;  Shattuck  v.  Miller,  50 
Miss.  386,  I  Tidd  Pr^  209. 

2.  Dicey  on  Parties  237;  Waters  v. 
Riley,  2  Har.  &  G.  (Md.)  305;  Haggins 
V.  Peck,  ID  B.  Mon.  (Ky.)2i7;  Justices 
V.  Smith,  13  Ga.  502. 

3.  Haggin  v.  Peck,  10  B.  Mon.  (Ky.) 
217;  Winslow  V.  Parkurst,  i  Root 
(Conn.)  268. 

In  a  bill  for  such  relief  the  surviv- 
ing obligor  is  a  necessary  party.  Ha- 
zen  V.  Durling,  2  N.  J.  Eq.  134;  Parker 
V.  Thompson,  30  N.  J.  L.  311;  Haggin 
zz-Peck,  10 B.  Mon.  (Ky.)2i7;  Valentine 
V.  Farrington,  2  Edw.  Ch.  (N.  Y.)53; 
Claiborne  v.  Goodloe,  Cooke  (Tenn.) 
391.  See  Henderson  z'.Talbert,  5  Smed. 
&  M.  (Miss.)  109;  Curtis  v.  Bowne,  2 
McLean  (U.  S.)  374. 

4.  Lawrence  v.  Doolan,  68  Cal.  309; 
U.  S.  V.  Lawrence,  14  Blatchf.  (U.  S.) 
229;  U.  S.  V.  Tracy,  8  Ben.  (U.  S.)  i. 

The  judgment,  in  such  a  case,  if 
against  the  personal  representative, 
must  provide  that  it  be  paid  by  him  in 
due  course  of  administration.  Law- 
rence V.  Doolan,  68  Cal.  309. 

Federal  Courts. — The  practice  of  a 
code  state,  of  allowing  one  suit  on  a 
bond  to  be  brought  against  an  execu- 
tor of  a  deceased  obligor  together 
with  surviving  obligors,  may  be  fol- 
lowed in  a  federal  court.  U.  S.  v. 
Lawrence,  14  Blatchf.  (U.  S.)  229;  U. 
S.  V.  Tracy,  8  Ben.  (U.  S.)  i. 

6.  Davis  V.  Com. ,13  Gratt.  (Va.)  139; 
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Joinder  of  PlaintifEs. — An  action  on  an  attachment  bond,  payable 
to  several  persons  jointly,  can  only  be  maintained  by  all  the 
obligees  jointly,  though  the  alleged  damage  may  have  accrued  to 
only  one  of  them.* 

Defendants. — The  parties  to  be  sued  on  an  attachment  bond  are, 
as  in  other  cases,  the  obligors.* 

Forthcoming  or  Bail  Bonds. — An  undertaking  given  to  procure  a  re- 
lease of  goods  attached  is  for  the  benefit  of  the  plaintiff,  and  he 
is  the  party  to  sue  thereon.*  If  there  are  several  plaintiffs,  and 
the  bail  bond  is  given  to  them  jointly,  they  must  all  unite  in  an 
action  thereon.*     All  the  obligors  on  the  bail  bond  should  be 


Edwards  v.  Turner,  6  Rob.  (La.)  382. 
Compare  Vicksburg  Bank  v.  Little,  67 
Miss.  159  ;  Branshaw  v.  Tinsley,  4 
Tex.  Civ.  App.  131;  Mitchell  v.  Chan- 
cellor, 14  W.  Va.  22;  Hedrick  v.  Os- 
borne, 99  Ind.  143;  State  v.  Merritt, 
70  Mo.  275. 

Where  the  debtor,  after  the  suing 
out  of  the  attachment,  makes  a  gen- 
eral assignment,  the  assignee  may 
intervene  in  the  attachment  proceed- 
ing in  which  the  debtor  has  set  up  the 
claim  for  damages  on  the  bond  as  a 
counterclaim.  Dunham  v.  Green- 
baum,  56  Iowa  303. 

Payable  to  the  State. — But  it  is  no 
objection  to  an  undertaking  on  attach- 
ment that  it  is  made  payable  to  the 
people  of  the  state  instead  of  to  the" 
defendant  in  the  suit,  as  the  latter 
can  sue  thereon  in  his  own  name. 
Taaffe  v.  Rosenthal,  7  Cal.  515.  See 
also  Barnes  v.  Webster,  16  Mo.  258; 
Otis  V.  Blake,  6  Mass.  336;  Kip  v. 
Brigham,  7  Johns.  (N.  Y.)  168;  Murrell 
V.  Johnson,  i  Hen.  &  M.  (Va.)  450. 

1.  Masterson  v.  Phinizy,  56  Ala.  336. 

Upon  a  bond  executed  to  several, 
with  condition  to  pay  them  such  costs 
and  damages  as  they  might  sustain 
by  the  wrongful  suing  out  of  an  at- 
tachment, a  joint  action  may  be  main- 
tained, though  the  attachment  was 
levied  on  the  separate  property  of 
each,  in  which  they  have  not  a  joint 
interest.      Boyd  z/.  Martin,  10  Ala.  700. 

And  all  the  obligees  may  join  in  an 
action  on  the  bond,  though  the  attach- 
ment was  levied  on  the  individual 
property  of  only  one  of  them.  Sloan 
V.  Langert,  6  Wash.  26. 

Tinder  the  Code. — Under  the  Code  of 
Civil  Procedure  an  action  on  an  attach- 
ment bond  may  be  prosecuted  by  those 
obligees  who  have  an  interest  in  the 
damages  sought  to  be  recovered,  with- 


out making  other  obligees,  who  have 
no  interest  in  the  action,  parties 
thereto.  Alexander  v.  Jacoby,  23  Ohio 
St.  358.  See  also  Heath  v.  Lent,  i 
Cal.  410. 

2.  Eckman  v.  Hammond,  27  Neb. 
611  ;  Jennings  v.  Joiner,  i  Coldw. 
(Tenn.)  647. 

But  it  has  been  held  that,  in  an 
action  for  wrongful  attachment,  the 
principals  in  the  attachment  bond  are 
proper  parties,  though  the  bond  was 
signed  by  the  sureties  only.  Hoskins 
V.  White,  13  Mont.  70. 

A  surety  on  one  attachment  bond 
incurs  an  obligation,  several  as  re- 
spects a  surety  on  another  attachment 
bond,  when  the  two  are  given  respec- 
tively in  several  suits,  against  the 
same  >iefendant,  and  the  same  prop- 
erty is  taken  upon  the  two  writs. 
McReedy  v.  Rogers,  i  Neb.  124. 

3.  Curiae   v.   Packard,  29  Cal.   194. 

And  a  bond  given  to  the  sheriff  in- 
stead of  to  the  plaintiff  may  be  sued  on 
by  the  plaintiff.  Moorman  v.  Collier, 
32  Iowa  138. 

New  Jersey. — The  bond  on  the  dis- 
solution of  an  attachment  is  for  the 
benefit  of,  and  can  be  prosecuted  by, 
any  other  creditor  applying,  as  well  as 
the  plaintiff  in  attachment;  the  amount 
recovered  is  for  the  benefit  of  all  ap- 
plying creditors.  Hanness  v.  Smith, 
22  N.  J.  L.  332.  And  if  all  creditors 
who  apply  in  an  attachment  are  satis- 
fied, the  court  will  not  order  the  bond 
given  on  the  dissolution  of  the  attach- 
ment to  be  assigned  for  prosecution. 
Hanness  v.  Bonnell,  23  N.  J.  L.  159. 

4.  Pearce  v.  Hitchcock,  2  N.  Y.  388. 
But  this   rule  may  be   changed  by 

statute  allowing  separate  suits  by  dif- 
ferent plaintiffs.  Pearce  v.  Hitchcock, 
2  N.  Y.  388. 

If  some  of  the  attaching  plaintiffs- 
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sued  thereon.* 

V.  The  Complaint  oe  Declaeation— 1.  Legal  Effect. — In  de- 
claring on  a  bond,  it  is  not  necessary  to  set  it  out  in  Jicec  verba, 
but  it  is  sufficient  if  it  be  stated  according  to  its  true  legal  effect 
and  operation.* 

2.  Date. — An  allegation  as  to  when  the  bond  was  delivered  is  not 
conclusive.  When  a  bond  is  alleged  by  the  pleadings  to  have 
been  made  on  a  certain  day,  it  is  no  variance  to  offer  in  evidence 
a  bond  which  took  effect  on  a  different  day.^ 

3.  Execution  and  Delivery. — The  delivery  of  a  specialty,  though 
essential  to  its  validity,  need  not  be  stated  in  the  pleading.  It  is 
enough  to  allege  that  it  was  "  made  "  by  the  defendant,  as  that 
implies  delivery.* 


are  deceased,  the  surviving  obligees 
may  sue  on  the  bail  bond.  Donnell 
V.  Manson,  109  Mass.  576. 

1.  Obligors  in  a  forthcoming  bond 
should  be  allowed  an  opportunity  of 
litigating  the  facts  of  the  existence 
and  extent  of  their  liability,  and  the 
alternative  right  of  discharging  the 
bond  by  producing  the  property.  A 
peremptory  rule  against  the  obligors 
to  pay  the  plaintiff's  debt  is  unauthor- 
ized. Oppenheimer  v.  Riley,  6  Bush 
<Ky.)  122. 

Kansas. — All  the  parties  on  a  bail 
bond  in  attachment  may  be  sued  there- 
on without  issuing  execution  against 
the  principal.  It  is  sufficient  to  set 
forth  in  the  bill  of  particulars  the 
bond,  a  release  of  the  attached  prop- 
erty thereon,  the  judgment,  and  its 
nonpayment.  Endress  v.  Ent,  18 
Kan.  236. 

2.  Armstrong  v.  Robinson,  5  Gill  & 
J.  (Md.)  412.  Compare  Rayner  v. 
Clark,  7  Barb.  (N.   Y.)  581. 

Where  a  bond  is  not  set  out  in  htBc 
verba,  in  a  declaration  thereon,  and 
oyer  is  not  prayed  for,  it  cannot  be 
determined  whether  the  plaintiff  has 
misconceived  the  legal  effect  of  the 
bond;  and  the  defendant  cannot  avail 
himself  of  an  error  in  this  respect. 
Gathwright  v.  Callaway  County,  10 
Mo.  663. 

And  where  the  declaration  upon  a 
bond  does  not  profess  to  set  out  the 
bond  in  hac  verba,  the  words  "with- 
out defalcation  or  discount,"  in  the 
bond,  and  not  alleged  in  the  declara- 
tion, will  not  constitute  a  material 
variance.     Powers  v.  Browder,  13  Mo. 

154- 

3.  U.  S.  V.  Le  Baron,  4  Wall.  (U.  S.) 
642. 


If  a  bond  has  no  date,  or  an  impos- 
sible one,  it  may  be  declared  on  as 
made  on  any  day  when  it  can  be  proved 
to  have  been  delivered.  Ross  v. 
Overton.  3  Call  (Va.)  309. 

An  obligation  to  pay  on  a  day  cer- 
tain is  properly  described,  in  a  decla- 
ration, as  an  obligation  to  pay  on 
request,  "according  to  the  tenor  and 
effect  of  the  said  bill."  M'Mahan  v. 
Murphy,  i  Bailey  (S.  Car.)  535. 

Where  a  bond  for  performing  an 
award  was  dated  September  19,  con- 
ditioned that  the  award  should  be 
made  on  or  before  December  31,  and 
the  parties  afterwards  extended  the 
time  for  the  award  by  erasure  and 
interlineation — held,  that  the  bond 
might  be  declared  on  as  dated  and 
made  September  19,  or  as  dated  that 
day  and  made  afterwards.  Tompkins 
V.  Corwin,  9  Cow.  (N.  Y.)  255. 

Where  the  Merits  of  the  Case  are  Af- 
fected by  the  time  when  an  instrument 
becomes  valid,  the  time  of  delivery 
thereof  should  be  alleged  and  proved. 
Tompkins  v.  Corwin,  9  Cow.  (N.  Y.) 
255.  See  also  Bennett  v.  Giles,  6  Leigh 
(Va.)  316;  Garden  v.  Brown,  3  Hen.  & 
M.  (Va.)  219;  Cooke  v.  Graham,  3 
Cranch  (U.  S.)  229;  U.  S.  v.  Linn,  i 
How.  (U.  S.)  104. 

In  an  action  of  debt  on  a  bond  to  a 
judge  of  probate,  the  declaration  is  de- 
fective if  it  does  not  allege  the  precise 
day  on  which  the  defendants  became 
bound.  Moore  v.  Lothrop,  75  Me. 
301. 

4.  I  Chit,  on  Pldgs.  348;  La  Fayette 
Ins.  Co.  V.  Rogers,  30  Barb.  (N.Y.)49i; 
Wniet  V.  Lassalle,  i  Robt.  (N.  Y.)  618; 
Robert  v.  Good,  36  N.  Y.  408;  Robert 
V.  Donnell,  2  Daly  (N.  Y.)  64;  Prindle 
V.  Caruthers,  15  N.  Y.  425;  Auditor  v. 
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4.  Consideration. — Since  every  sealed  instrument  imports  a  con- 
sideration, no  consideration  need  be  alleged  in  a  declaration  on  a 
bond.* 

5.  Name  of  Obligee, — If  a  person  enters  into  a  bond  by  a  wrong 
Christian  name,  and  is  sued  thereon,  he  should  be  sued  by  that 
name  ;  *  but  where  the  obligee  is  misnamed,  he  can  sue  in  his  right 


Wopdruflf,  2  Ark.  73;  Martin  v.  Davis, 
2  Colo.  313;  Cabell  v.  Vaughan,  i 
Saund.  291.  See  Parrott  v.  Scott,  6 
Mont.  340. 

It  is  sufficient  to  aver  that  by  his 
writing  obligatory  the  defendant 
"promised  to  pay."  State  Bank  v. 
Clark,  2  Ark.  375. 

A  petition  alleged  that  the  defend- 
ants, "  by  their  certain  writing  obliga- 
tory, *  *  *  sealed  with  their  seals,  be- 
came bound  unto  *  *  *  in  the  sum 
of  *  *  *,  for  the  just  payment  of 
which  they  bound  themselves."  Held, 
that  it  sufficiently  averred  the  execu- 
tion of  the  bond  by  the  defendants. 
State  V.  Rush,  77  Mo.  586. 

An  allegation  that  "  the  defendants 
executed  in  due  form  of  law  and  is- 
sued "  the  bond  in  question,  is  a  suffi- 
cient allegation  of  a  valid  execution. 
Nininger  v.  Carver  County,  10  Minn. 

133- 

The  allegation  "said  defendants 
bound  themselves,"  must  be  construed 
to  mean  all  of  those  whose  names  ap- 
pear as  signed  to  the  bond.  Milliken 
V.  Callahan  County,  6g  Tex.  205. 

If  the  declaration  avers  that  the 
principal  executed  the  bond,  by  his 
agent,  it  is  sufficient.  Gilmer  v.  Allen, 
9  Ga.  209.      Compare  State  v.  Callehan, 

1  Ind.  147;  Wells  v.  Jackson,  6  Blackf. 
(Ind.)  40;  Byers  v.  State,  20  Ind.  47; 
Legate  v.  Marr,  8  Blackf.  (Ind.)  404; 
Citizens'  Building  Assoc,  v.  Cum- 
mings,  45  Ohio  St.  664;  Curd  v.  Forts, 

2  A.  K.  Marsh.  (Ky.)  119;  Clement  v. 
Hughes  (Ky.,  1891^,  17S.  W.  Rep.  285; 
Shelton  v.  Pollock,  i  Hen.  &  M.  (Va.) 
423;  Garland  v.  Davidson,  3  Munf. 
(Va.)  189;  Mendocino  County  v.  Mor- 
ris, 32  Cal.  145;  Auditor  v.  Woodruff. 
2  Ark.  73;  Crump  v.  People,  2  Colo. 
316. 

Assignment. — In  an  action  on  a  bond 
by  the  assignee,  an  allegation  of  the 
assignment  of  the  bond,  in  the  declara- 
tion, imports  a  delivery,  and  it  need 
not  be  otherwise  alleged.  Feimster  v. 
Smith,  ID  Ark.  494. 

Municipal  bonds  payable  to  bearer 
are  negotiable  by  delivery;  and  in  an 


action  thereon  the  complaint  will  be 
sufficient  if  it  alleges  that  the  plaintiff 
is  the  owner  and  holder  thereof;  it 
need  not  show  how  he  acquired  his 
title.  Gardner  v.  Haney,  86  Ind.  17. 
But  the  rule  is  that  the  assignee  of  a 
bond,  suing  thereon,  must  state  his 
title  in  the  petition.  Smith  v.  Dean, 
19  Mo.  63.  See  Moorange  v.  Mudge,  6 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  243; 
Hubbard    v.  New  York,  etc.,   R.   Co., 

14  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  275; 
Shawz/.  Tobias,  3  N.  Y.  188:  Stevens  z/. 
Bowers,  16  N.  J.  L.  16;  Sibley  v.  Stull, 

15  N.  J.  L.  332;  Gregory  v.  Freeman, 
22  N.  J.  L.  405;  Allen  v.  Pancoast,  20 
N.  J.  L.  68;  Parrott  v.  Scott,  6  Mont. 
340;  Clarke  v.  Gregory,  5  How.  (Miss.) 
363- 

1.  Northern  Kansjs  Town  Co.  v. 
Oswald,  i8  Kan.  336;  Bush  v.  Stevens, 
24  Wend.  (N.  Y.)  256;  Bildersee  v. 
Aden,  12  Abb.  Pr.,  N.  S.  (N.  Y.  Su- 
preme Ct.)  324;  Reddish  v.  Harrison, 
Wright  (Ohio)  221;  Magee  v.  Union 
Tp.,  40  N.  J.  L.  453;  Montgomery 
County  V.  Auchley,  92  Mo.  126; 
Evans  v.  Edwards,  26  111.  279;  Dye  v. 
Mann,  10  Mich.  291;  Tyler  v.  Hand, 
7  How.  (U.  S.)  573;  I  Chit,  on  Pldgs. 
376. 

A  demurrer  to  a  complaint  setting 
forth  a  bond  under  seal,  on  the  ground 
that  it  does  not  state  the  existence  of 
a  good  consideration,  must  itself  show 
a  want  of  consideration,  since  such  is 
imported  by  the  seal.  Mulford  v.  Es- 
tudillo,  17  Cal.  618. 

But  a  bond  given  in  restraint  of 
trade  is  void  unless  supported  by 
a  consideration.  The  consideration 
must  be  shown  in  the  declaration. 
Hutton  V.  Parker,  7  Dowl.  P.  C.  739. 

Vermont. — A  railway  bond  payable  to 
bearer  is  a  negotiable  instrument  and 
may  be  declared  on  in  assumpsit  as  a 
"bond;"  and  a  count  describing  the 
cause  of  action  as  a  "  bond  "  need  not 
aver  a  consideration,  and  may  be 
joined  with  the  common  counts.  Ide 
V.  Passumpsic,  etc..  Rivers  R.  Co.,  32 
Vt.  297. 

2.  A  declaration  against  him  by  his 
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name  and  show  that  he  was  the  person  intended  as  the  obligee.* 

6.  Demand  and  Request. — In  declaring  on  a  bond  conditioned 
to  do  an  act  when  thereto  requested,  the  request  must  be  averred 
with  all  necessary  circumstances  of  time  and  place.* 

7.  Allegation  of  Nonpayment. — In  an  action  upon  a  bond  it  must 
be  alleged  tliat  the  damages  which  have  become  payable  there- 
under have  not  been  paid.' 


right  name,  stating  that  he,  by  the 
wrong  name,  executed  the  bond,  is 
bad.  I  Tidd  Pr.  447;  Gould  v.  Barnes, 
3  Taunt.  504;  Williams  v.  Bryant,  5 
M.  &  W.  447. 

A  bond  executed  in  the  name  of 
"  Jas.  W."  will  be  admitted  under  a 
declaration  which  states  the  obligor's 
name  to  be  James  W. ;  the  latter  will 
be  intended  to  be  the  true  name,  and 
the  former  a  mere  contraction  of  it. 
Robbins  v.  Governor,  6  Ala.  839. 

1.  Morgan  v.  Thrift,  2  Cal.  562; 
Shaver  v.  McLendon,  26  Ga.  228; 
Com.  V.  Hughes,  10  B.  Mon.  (Ky.)  160; 
Gayle  v.  Hudson,  10  Ala.  116. 

It  is  no  variance  to  declare,  on  a 
bond  given  to  "the  marshal  for  the 
state  of  Wisconsin,"  that  it  was  given 
to  "  the  marshal  of  the  district  of 
Wisconsin."  Huff  v.  Hutchinson,  14 
How.  (U.  S.)  586. 

Where  a  bond  was  described  in  the 
declaration  as  payable  to  B.,  treasurer 
of  H.  county,  and  it  appeared  on  oyer 
to  be  payable  to  B.,  treasurer  of  H. 
county,  or  his  successors  in  office,  the 
variance  was  immaterial.  Boles  v. 
McCarty,  6  Blackf.  (Ind.)  427. 

A  corporation  suing  in  its  true  name 
on  a  bond  extended  to  it  by  a  wrong 
name  should  aver  in  the  declaration 
that  the  defendant  bound  himself  to 
the  plaintiff  by  the  name  contained 
in  the  bond.  Ft.  Wayne  v,  Jackson,  7 
Blackf.  (Ind.)  36. 

2.  Jones  v.  Cooper,  2  Aik.  (Vt.)  54. 
Where     a  demand    is  necessary    to 

fix  the  liability  of  sureties  to  an  un- 
dertaking, it  is  part  of  the  contract, 
and  must  be  made  before  the  com- 
mencement of  an  action  for  the  breach 
of  the  undertaking,  and  averred  in  the 
complaint.  Morgan  v.  Menzies,  65 
Cal.  243;  Nelson  v.  Bostwick,  5  Hill 
(N.  Y.)37- 

In  an  action  on  a  bond  for  titles, 
it  is  necessary  to  aver  a  demand. 
Baynes  v.  Bernhard,  12  Ga.  150. 

See  Gardner  v.  Donnelly,  86  Cal. 
367,  where  the  allegation  of  demand 
was  held  sufficient.     Where   a   party 


enters  into  a  bond  to  pay  his  own  debt 
"on  request,"  or  "  on  demand,"  it  is 
regarded  as  an  undertaking  to  pay 
generally,  and  no  special  request  or 
demand  need  be  alleged.  Nelson  v. 
Bostwick,  5  Hill  (N.  Y.)  37.  See  also 
Hill  V.  Fitzpatrick,  6  Ala.  314; 
M'Broom  v.  Governor,  6  Port.  (Ala.) 
32;  Rector  v.  Purdy,  i  Mo.  186;  Pye  v. 
Rutter,  7  Mo.  548;  Lamb  v.  Harrison, 
2  Leigh  (Va.)  531;  McMickcn  v.  Com., 
58  Pa.  St.  213;  Taylor  v.  Auditor,  2 
Ark.  174:  Mitchell  v.  Merrill,  2  Blackf. 
(Ind.)  87;  Truman  v.  McCollum,  20 
Wis.  360;  Kepp  V.  Wiggett,  6  C.  B. 
280,  60  E.  C.  L.  280. 

3.  Ryder  v.  Thomas,  32  Iowa  56; 
Horner  v.  Harrison,  37  Iowa  378; 
Hencke  v.  Johnson,  62  Iowa  555; 
Rigg  V.  Parsons,  29  W.  Va.  522;  Rey- 
nolds V.  Hurst,  18  W.  Va.  648;  State 
V.  M'Clane,  2  Blackf.  (Ind.)  192. 

Assignees. — In  an  action  upon  an  as- 
signed bond,  the  declaration  ought  to 
charge  a  failure  to  pay  the  money  to 
the  obligee  and  to  the  assignee. 
Green  v.  Dulany,  2  Munf.  (Va.)  518; 
Braxton  v.  Lipscomb,  2  Munf.  (Va.) 
282;  Nicholson  v.  Dixon,  5  Munf. 
(Va.)  198;  Mitchell  v.  Thompson,  2 
Patt.  &  H.  (Va.)  424;  State  v.  Wither- 
spoon,  9  Humph.  (Tenn.)  394;  Greg- 
ory V.  Freeman,  22  N.  J.  L.  405. 

The  negativing  a  payment  to  the 
assignor  before  the  transfer  is  suffi- 
cient. Wiggins  V.  Fisher,  21  Ark. 
521. 

Co-obligees.  —  There  must  be  an 
averment  of  nonpayment  of  the  pen- 
alty to  all  the  obligees;  merely  alleg- 
ing that  it  was  not  paid  to  one  of  them 
is  not  enough.  Strange  v.  Floyd,  9 
Gratt.  (Va.)  474. 

Sufficient  Averment. —  If  there  are 
several  defendants  jointly  liable,  an 
averment  that  the  "said  defendants 
have  not  paid,"  is  sufficient.  Hibbard 
V.  McKindley,  28  111.  240.  See  Sterling 
City  Gold,  etc.,  Min.,  etc.,  Co.  v. 
Cock,  2  Colo.  24;  Robinson  v.  Placer- 
ville,  etc.,  R.  Co.,  65  Cal.  263. 

Official  Bondi. — As  official  bonds  arc 
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8.  Indemnity  Bonds. — Where  the  bill  is  one  merely  of  indemnity, 
and  not  to  pay,  or  against  liability,  actual  damages  must  be  shown 
by  proper  allegations  in  the  declaration.* 

9.  Mutilated  or  Defective  Bonds. — Although  the  seal  is  torn  off,  or 
the  bond  canceled,  by  fraud  or  mistake,  yet  such  mutilated  in- 
strument may  be  declared  on  as  the  obligor's  deed,  and  the 
special  facts  be  set  out  in  the  profert.*  And  courts  of  law  may 
correct  a  mistake  apparent  on  the  face  of  the  bond.  A  defective 
bond  may  be  sued  on  at  law  and  its  defect  accounted  for  by 
apt  averments  in  the  declaration  or  in  the  profert.^ 


given  for  the  benefit  of  all  persons 
who  may  be  aggrieved  by  the  negli- 
gence or  misconduct  of  the  obligor, 
no  individual  can  receive  the  amount 
thereof,  and  no  payment  to  an  indi- 
vidual will  exonerate  the  obligor.  It 
is  therefore  unnecessary  to  aver,  in  a 
declaration  on  such  bond,  the  non- 
payment of  the  penalty.  State  v. 
M'Clane,  2  Blackf.  (Ind.)  IQ2.  See 
State  V.  Cross,  6  Ind.  387;  Knapp  v. 
Barnard,  78  Iowa  347;  Reynolds  v. 
Hurst,  18  W.  Va.  648;  Vandiver  v. 
Hyre,  5  W.  Va.  414;  Clark  v.  Russell, 
2  Day  (Conn.)  112;  Taylor  v.  Auditor, 
2  Ark.  174. 

1.  Crippen  v.  Thompson,  6  Barb. 
(N.  Y.)  532;  Gilbert  v.  Wiman,  i  N.  Y. 
550;  Churchill  v.  Hunt,  3  Den.  (N.  Y.) 
321;  Port  V.  Jackson,  17  Johns.  (N. 
Y.)  239;  Aberdeen  v.  Blackmar,  6 
Hill  (N.  Y.)  324;  Lee  v.  Clark,  i 
Hill  (N.  Y.)  56;  Thomas  v.  Allen,  i 
Hill  (N.  Y.)  145;  Halsey  v.  Reed,  9 
Paige  (N.  Y.)  451;  Collinge  v.  Hey- 
wood,  9  Ad.  &  El.  633,  36  E.  C.  L. 
223;    Reynolds  v.   Doyle,    i   M.  &  G. 

753- 

In  order  to  recover  upon  a  bond  of 
mere  indemnity,  to  save  the  obligee 
harmless  from  another  bond  executed 
by  him  the  plaintiff  must  show  dam- 
age, and  that  involuntarily  sustained; 
the  damage  must  have  been  suffered 
or  paid  under  compulsion  by  some 
proceedings  in  invittim  against  him. 
Crippen  v.  Thompson,  6  Barb.  (N.  Y.) 

532- 

In  an  action  upon  a  bond  conditioned 
that  the  principal  obligor  should  well 
and  truly  account  to  the  plaintiff,  and 
indemnify  and  save  him  harmless,  as 
the  holder  of  certain  stock  which  the 
plaintiff  had  delivered  to  the  said 
obligor,  the  declaration  must  allege  in 
what  manner  and  to  what  extent  the 
plaintiff  has  been  damnified;  a  general 
averment  of  loss  is  insufficient.  Coe 
V.  Rankin,  5  McLean  (U.  S.)  354. 


In  an  action  on  an  injunction  bond 
brought  by  the  relator  to  recover 
damages  upon  the  dissolution  of  the 
injunction,  where  none  have  been 
awarded  to  him  by  the  decree  dis- 
solving the  same,  the  declaration 
must  specify  the  particular  injuries 
complained  of,  occasioning  the  dam- 
ages, with  such  clearness  and  distinct- 
ness of  statement  that  they  may  be 
understood  by  the  party  who  is  to  an- 
swer the  same.  State  v.  Purcell,  31 
W.  Va.  45.  See  also  Flender  v. 
Stiles,  31  111.  460;  Israel  v.  Reynolds, 
ir  111.  218;  Harper  v.  Montgomery, 
II  Smed.  &  M.  (Miss.)  611 ;  Sprague  v. 
Wells,  47  Minn.  504;  Oglesbyz/.  State, 
73  Tex.  659;  Moses  v.  Waterbury 
Button  Co.,  37  N.  Y.  Super.  Ct.  393; 
Hencke  v.  Johnson,  62  Iowa  555;  Tay- 
lor V.  Mygatt,  26  Conn.  185;  Davis  v. 
Smith,  79  Me.  351;  Miller  v.  Garrett, 
35  Ala.  96;  South  V.  Maryland,  18 
How.  (U.  S.)  396;  Equitable  Accident 
Ins.  Co.  V.  Stout,  135  Ind.  444;  Ripley 
County  V.  Hill,  115  Ind.  316;  New- 
man V.  Perrill,  73  Ind.  153;  Stanleys. 
Montgomery,  102  Ind.  102;  Barr  v. 
Ward,  36  Neb.  905;  Vilhac  v.  Stock- 
ton, etc.,  R.  Co.,  53  Cal.  209;  Bricker 
V.  Stone,  47  Mo.  App.  530. 

2.  U.  S.  V.  Spalding,  2  Mason  (U. 
S.)478;  U.   S.  v.  Williams,  Ware  (U. 

s.)  175. 

3.  U.  S.  V.  Thompson,  i  Gall.  (U. 
S.)  392;  Red  River,  etc.,  R.  Co.  v. 
Blount,  3  Tex.  Civ.  App.  282;  Cook  v. 
State,  13  Ind.  154;  Faurote  v.  State, 
119  Ind.  600;  Thompson  v.  Hall,  67 
Ga.  627;  Blatchford  v.  Boyden,  122 
111.  657. 

It  has  been  held  that  where  the 
bond,  or  a  copy  thereof,  is  made  a 
part  of  the  complaint,  the  complaint 
need  not  suggest  the  defect,  where  the 
bond,  upon  its  face,  itself  suggests  the 
same.  Boden  v.  Dill,  58  Ind.  273; 
Miller  v.  McAllister,  59  Ind. 491 ;  Rails- 
buck  V.  Greve,   58  Ind.  72;  Moore  v. 
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10.  Lost  Bonds. — It  is  not  necessary,  in  a  complaint,  to  allege 
the  loss  of  a  bond,  to  entitle  the  plaintiff  to  prove  its  loss  and 
give  secondary  evidence  of  its  contents.* 

11.  Conditions. — In  a  declaration  on  a  bond  with  a  condition,  the 
condition  must  be  set  out.*     But  in  setting  out  the  condition  a 


Jackson,  35  Ind.  360;  Gavisk  v.  Mc- 
Keever,  37  Ind.  484;  Cook  v.  State,  13 
Ind.  154. 

California.  —  Under  the  Political 
Code,  §  963,  if  a  copy  of  the  bond 
be  attached  to  and  made  part  of  the 
complaint,  it  is  a  sufficient  suggestion 
of  any  defect  in  the  bond,  or  in  the 
approval  or  filing  thereof.  People  v. 
Huson,  78  Cal.  154. 

1.  Livingston  County  v.  White,  30 
Barb.  (N.  Y.)  73;  Hartz  v.  Woods,  8 
Pa.  St.  471;  Stickney  v.  Stickney,  21 
N.  H.  61 ;  Rowland  v'.  Day,  17  Ala.  681 ; 
Miller  v.  Wells,  5  Mo.  6;  Pennington 
V.  Governor,  i  Blackf.  (Ind.)  78;  Mur- 
lock  V.  Brown,  7  Humph.  (Tenn.)  61; 
Harrison  v.  Turbeville,  2  Humph. 
(Tenn.)  242;  Kerney  v.  Kerney,  6 
Leigh  (Va.)  47S;  Foster  v.  Williams, 
5  B.  Mon.  (Ky.)  197;  Webb  v.  Bow- 
man, 3  J.  J.  Marsh.  (Ky.)  70;  Rich  v. 
Catterson,  2  J.  J.  Marsh.  (Ky.)  135; 
Whittemore  v.  Moore,  9  Dana  (Ky.) 

315. 

If  the  bond  is  lost  after  the  declara- 
tion is  filed,  the  contents  may  be 
proved  without  an  amendment  of  the 
declaration.  Lester  v.  Governor,  12 
Ala.  624;  Chamberlain  v.  Sawyer,  19 
Ohio  360.  But  the  loss  of  the  bond  does 
not  excuse  the  setting  out  in  the  decla- 
ration of  the  substance  of  any  condi- 
tion therein.  Rand  v.  Rand,  4  N.  H. 
267. 

A  lost  bond  may  be  declared  on, 
without  a  profert.  Respublica  v. 
Coates,  I  Yeates  (Pa.)  2. 

2.  Alabama. — Garnett  v.  Roper,  ID 
Ala.  842;  Burt  v.  Henry,  10  Ala.  874; 
Sprowl  V.  Lawrence,  33  Ala.  674. 

Arkansas. — Taylor  v.  Auditor,  2 
Ark.  174. 

California. — Mickle  v.  Sanchez,  i 
Cal.  200;  Jenner  v.  Stroh,  52  Cal.  504. 

Connecticut.— Sterne  v.  Trott,  il 
Conn.  559. 

Illinois. — Hart  v.  Tolman,  6  111.  i; 
Goelz  V.  Joerg,  64  111.  114;  Wilson  v. 
Isom,  3  111.  App.  246;  Hamilton  v. 
Cook  County,  5  HI-  5i9- 

/nc/ianc— Bash  v.  Van  Osdol,  75 
Ind.  186;  Faurote  v.  State,  no  Ind. 
463;  Ripley  County  v.   Hill,  115  Ind. 


316;  Morback  v.  State,  34  Ind.  308; 
Fitzgerald  v.  Gray,  61  Ind.  109;  Pick- 
ett V.  State,  24  Ind.  366. 

Iowa. — Furgison  v.  State,  4  Greene 
(Iowa)  302;  State  v.  Hufford,  23  Iowa 
579- 

Kansas. — Nix  v.  Hoffman,  10  Kan. 
255;  Stone  V.  Young,  4  Kan.  17. 

Kentucky. — Collins  v.  Blackburn, 
14  B.  Mon.  (Ky.)  203;  Wilhite  v.  Rob- 
erts, 4  Dana  (Ky.)  172. 

Maine. — McFadden  v.  Hewett,  78 
Me.  24. 

Maryland. — Laidler  v.  State,  2  Har. 
&  G.  (Md.)  277;  Seegar  v.  State,  5 
Har.  &  J.  (Md.)  488;  State  v.  Annan, 
I  Gill  &  J.  (Md.)  450;  Dorsey  v.  State, 
4  Gill  &  J.  (Md.)47i;  State  v.  Reaney, 
13  Md.  230. 

Missouri. — Payne  w.  Snell,  4 Mo.  238; 
Dollarlude  v.  Parks,  92  Mo.  178;  State 
V.  Creusbauer,  68  Mo.  254;  Weil  v. 
Greene  County,  69  Mo.  281;  Donald- 
son V.  Butler  County,  98  Mo.  163;  De- 
vore  V.  Pitman,  3  Mo.  179;  State  v. 
Grimsley,  19  Mo.  171;  State  v.  Bacon, 
24  Mo.  App.  403. 

,  Montana. — Parrott  v.  Scott,  6  Mont. 
340;  Ryan  v.  Kinney,  2  Mont.  454. 

Ne7v  Jersey. — Newark  v.  Davis,  18 
N.  J.  L.  21;  Morrison  v.  Bernards  Tp., 
36  N.  J.  L.  219. 

New  York. — McKinstry  v.  Solo- 
mons, 2  Johns.  (N.  Y.)  57;  Howard  v. 
Farley,  3  Robt.  (N.  Y.)  599;  Mahoney 
V.  Gunter,  10  Abb.  Pr.  (N.  Y.  C.  PI.) 
431;  Schoharie  County  v.  Pindar,  3 
Lans.  (N.  Y.)  8;  Field  v.  VanCott.  15 
Abb.  Pr.,  N.  S.  (N.  Y.  C.  PI.)  349; 
Barton  v.  Donnelly  (Supreme  Ct.), 
57  N.  Y.  St.  Rep.  701;  Slack  v. 
Heath,  i  Abb.  Pr.  (N.  Y.  C.  PI.)  331; 
Morange  v.  Mudge,  6  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  243;  Livingston  v.  Ham- 
mer, 7  Bosw.  (N.  Y.  )  670;  Luce  v. 
Alexander,  4  Civ.  Pro.  Rep.  (N.  Y. 
Super.  Ct.)425;  Kamping  v.  Horan 
(Supreme  Ct.),  21  N.  Y.  St.  Rep.  418; 
Whitney   v.  Spencer,  4  Cow.    (N.  Y.) 

39- 

Ohio. — Pittsburgh,  etc.,  R.  Co.  v. 
Schmidt.  8  Ohio  Cir.  Ct.  Rep.  355; 
Mason  v.  Montgomery,  Wright  (Ohio) 
722;  Portage  Canal,  etc.,  Co.,  z/.  Crit- 
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general  mode  of  pleading  is  allowable,  especially  when  the  facts 
constituting  the  breach  of  such  condition  lie  more  in  the  knowl- 
edge of  the  opposite  party  than  of  the  party  pleading.* 


tenden,  17  Ohio  436;  Bush  v.  Critch- 
field,  4  Ohio  103. 

Oregon. — Hannah  v.  Wells,  4  Ore- 
gon 249;  Crook  County  v.  Bushnell, 
15  Oregon  169. 

Pennsylvania.  —  Com.  v.  Pray,  i 
Phila.  (Pa.)  58;  Com.  v.  Smith,  4  Phila. 
(Pa.)  51;  Burkholder  v.  Lapp,  31  Pa. 
St.  322. 

South  Carolina. — State  v.  Seabrook, 
31  S.  Car.  605. 

Tennessee.  —  Wiley  v.  Canon,  8 
Humph.  (Tenn.)  10. 

Virginia. — Waller  v.  Ellis,  2  Munf. 
(Va.)  88;  Moss  v.  Moss,  4  Hen.  &  M. 
(Va.)  293;  Winslow  v.  Com.,  2  Hen.  & 
M.  (Va.)  459- 

West  Virginia. — State  v.  Phares,  24 
W.  Va.  657;  Bratt  v.  Marum,  24  W. 
Va.  652. 

United  States. — U.  S.  v.  Linn,  i 
How.  (U.  S.)  104;  South  V.  Maryland, 
18  How.  (U.  S.)396. 

A  count  upon  an  official  bond  given 
to  a  county  judge  in  his  official  capa- 
city is  bad  unless  it  alleges  the  con- 
dition required  by  the  statute  of  the 
state.      Patrick  v.  Rucker,  19  111.  428. 

County  Bonds. — A  declaration  upon 
county  bonds  should  show,  by  aver- 
ment or  by  recital,  in  the  bonds  made 
part  thereof  that  the  bonds  were  is- 
sued for  some  authorized  purpose  or 
object.  Thayer  v.  Montgomery  Coun- 
ty, 3  Dill.  (U.  S.)  389;  Cotton  v.  New 
Providence  Tp.,  47  N.  J.  L.  401. 

Amendment.  —  A  declaration  on  a 
guardian's  bond,  which  omits  the  aver- 
ment that  the  interest  of  the  persons 
suing  had  been  specifically  ascertained 
by  probate  decree,  may  be  amended 
by  adding  the  omitted  words.  Mc- 
Fadden  v.  Hewett,  78  Me.  24. 

Concnrrent  Conditions. — In  a  suit  upon 
a  bond,  where  the  acts  to  be  done  by 
the  parties,  respectively,  are  to  be 
concurrent,  the  plaintiff  must  allege  a 
tender  on  his  part.  Drummond  v. 
Churchill,  17  Me.  325.  See  Wiley  v. 
Cannon,  8  Humph.  (Tenn.)  10. 

Manner  of  Statement. — If  the  party 
performed  the  condition  of  the  bond, 
he  should  plead  it;  it  is  sufficient  for 
the  plaintiff  to  state,  in  general  terms, 
the  condition.  Mason  v.  Montgomery, 
Wright  (Ohio)  722. 

In  an  action  on  an  executor's  bond, 


as  against  a  demurrer  to  the  petition, 
it  is  sufficient  allegation  of  breach  to 
set  forth  the  condition  of  the  bond  al- 
leged to  have  been  broken,  and  to 
aver  a  nonperformance  of  such  con- 
dition, although  the  petition  might  be 
open  to  a  motion  to  make  more  defi- 
nite and  certain.  Gutridge  v.  Vanat- 
ta,  27  Ohio  St.  366. 

If  there  is  a  condition  to  the  bond, 
and  the  cause  of  action  arises  from  its 
breach,  the  plaintiff  should  state  that 
fact,  as  one  of  the  facts  constituting 
his  cause  of  action.  But  this  will 
not  affect  his  right  to  a  judgment  ia 
form  for  the  penalty.  Western  Bank 
V.  Sherwood,  29  Barb.  (N.  Y.)  383. 

1.  Alabama. — Miller  v.  Mclntyre,  9 
Ala.  638;  Montgomery  v.  Montgom- 
ery, etc.,  Plank-Road  Co.,  31  Ala.  76; 
M'Rae  v.  M'Lean,  3  Port.  (Ala.)  138; 
Hill  V.  Fitzpatrick,  6  Ala.  314;  Ladd 
V.  Smith  (Ala.,  1892),  10  So.  Rep.  836. 

Arkansas. — Auditor  v.  Woodruff,  2 
Ark.  73;  Irvin  v.  Sebastian,  6  Ark. 
33;  Lyle  V.  Jackson  County,  23  Ark. 
63;  Cheadle  v.  Riddle,  6  'Ark.  480; 
Nunn  V.  Goodlett,  10  Ark.  89;  Wat- 
kins  V.  McDonald,  3  Ark.  266. 

California. — Ghiradelli  v.  Bourland, 

32  Cal.  585;  People  v.  Love,  25  Cal. 
520;  Underbill  v.  Sonora,  17  Cal.  172; 
Anaheim  Union  Water  Co.  v.  Parker, 
loi  Cal.  483;  Mills  V.  Gleason,  21  Cal. 
274;  Farley  f.  Moran  (Cal.,  1892),  31 
Pac.  Rep.  158. 

Connecticut. — Crosby  v.  New  Lon- 
don, etc.,  R.  Co.,  26  Conn.  121;  Adams 
V.  Way,  33  Conn.  419;  Clark  v.  Rus- 
sell, 2  Day  (Conn.)  112. 

Florida. — Booske  v.  Gulf  Ice  Co., 
24  Fla.  551. 

Georgia. — Rogers  v.  Mariner,  30  Ga. 
515. 

Illinois. — Patrick  v.  Rucker,  19  111. 
428:  St.  Louis,  etc.,  R.  Co.  v.  Coultas, 

33  111.  188;  Young  z/.  Campbell,  10  111. 
80;  McCarthy  v.  Chicago,  53  111.  38; 
Cole  V.  Chapman,  3  111.  34;  Stearns 
V.  Cope,  109  111.  340. 

Indiana.  —  McClure  v.  Cole,  6 
Blackf.  (Ind.)  290;  Strange  v.  Lowe, 
8  Blackf.  (Ind.)  243;  Irish  v.  Irish,  6 
Blackf.  (Ind..)  438;  McKay  v.  Craig,  6 
Blackf.  (Ind.)  168;  Sherry  r.  Fores- 
man,  6  Blackf.  (Ind.)  56;  Grant  v. 
Whiteman,    5    Blackf.  (Ind.)  67;  Fau- 
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12.  Attachment  Bonds. — In  an  action  upon  an  attachment  bond 
the  complaint  should  set  out  the  bond  and  the  breach  of  its  con- 
ditions, and  allege  that  the  plaintiff  in  the  attachment  suit  did 
not  have  sufificient  reason  for  believing  the  alleged  grounds  for 
attachment  to  be  true.*     No  action  will  lie  on  an  attachment 


rote  V.  State,  123  Ind.  6;  Sammons  v. 
Newman,  27  Ind.  508;  Cress  v.  Hook, 
73  Ind.   177;  Winship  v.  Clendenning, 

24  Ind.  439;  Sluyter  v.  Union  Cent.  L. 
Ins.  Co.,  3  Ind.  App.  312;  State  v. 
Harding,  5  Blackf.  (Ind.)  504;  Shap- 
pendocia  v.  Spencer,  73  Ind.  133; 
Lemon  v.  Hay,  i  Blackf.  (Ind.)  227; 
Wilsons.  Lilly,  i  Blackf,  (Ind.)  358; 
Parker  v.  State,  8  Blackf.  (Ind.)  292; 
Hiatt  V.  State,  no  Ind.  472;  Cogge- 
shall  V.  State,  112  Ind.  561;  Kemp- 
shall  V.  East,  127  Ind.  320;  May  v. 
Johnson,  3  Ind.  449;  Robertson  v. 
Smith,  129  Ind.  422;  Midland  R.  Co. 
V.  Eller,  7  Ind.  App.  216;  Wright  v. 
Manns,  in  Ind.  422;  Lovejoy  v. 
Bright,  8  Blackf.  (Ind.)  206. 

Iowa. — Clancy  v.  Kenworthy,  74 
Iowa  740;  Tucker  v.  Silver,  9  Iowa 
261. 

Kentucky. — Hawkins  v.  Walkers,  4 
Bibb  (Ky.)  292;  Governor  v.  Throck- 
morton, 3  Bibb  (Ky.)  243;  Bixler  v. 
Parker,  3  Bush  (Ky.)  166. 

Maine. — State  v.  Peck,  58  Me.  123. 

Maryland. — Young  v.  State,  7  Gill  & 
J,  (Md.)  253;  Armstrong  v.  Robinson, 
5  Gill  &  J.  (Md.)  412;  Allein  v.  Patti- 
son,  3  Har.  &  M.  (Md.)92. 

Massachusetts. — Bean  v.  Parker,  17 
Mass.  605;  Goodyear  Dental  Vulcanite 
Co.  V.  Bacon,  148  Mass.  542. 

Minnesota. — Hall  v.  Williams,  13 
Minn.  260. 

Mississippi. — Matthews  v.    Bailey, 

25  Miss.  33;  Kingkendall  v.  Perry,  25 
Miss.  228. 

Missouri. —S\.a.X.G  v.  Patton,  42  Mo. 
530;  Finney  v.  Stale,  9  Mo.  632;  Be- 
noist  V.  Carondelet.  8  Mo.  250. 

Nebraska. — Barr  v.    Ward,  36  Neb. 

905- 

New  Jersey. — Condit  v.  Baldwin,  19 
N.  J.  L.  143;  Crane  v.  Ailing,  15  N.  J. 
\..  423;  Cotton  V.  New  Providence  Tp., 
47  N.  J.  L.  401. 

New  York. — Douglass  v.  Rathbone, 
5  Hill  (N.  Y.)  143;  Gale  v.  O'Brian, 
13  Johns.  (N.Y.)  189;  Smith  v.  Holmes, 
19  N.Y.  271;  Potter  t/.  Bacon,  2  Wend. 
(N.Y.)  583:  Hughes  w.  Smith,  5  Johns. 
(N.  Y.)  168;  Williams  v.  Maden,  9 
Wend.  (N.  Y.)  240;  Loomis  v.  Brown, 


16  Barb.  (N.  Y.)  325;  De  Forest  v. 
Baker,  i  Abb.  Pr.,  N.  S.  (N.Y.  Super. 
Ct.)34;  Shaw  v.  Tobias,  3  N.  Y.  188; 
Miller  v.  New  York,  etc.,  R.  Co.,  8 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  431; 
Hubbard  v.  New  York,  etc.,  R.  Co., 
14  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  275; 
Gauntley  v.  Wheeler,  31  How.  Pr.  (N. 
Y.  Supreme  Ct.)  137;  McGraw  v.  Mor- 
gan, 5  Daly  (N.  Y.)  493;  Porter  v. 
Kingsbury,  5  Hun  (N.  Y.)  597. 

North  Carolina.  —  McGibboney  r.. 
Mills,  13  Ired.  (N.  Car.)  163. 

Ohio. — State  v.  Caffee,  6  Ohio  150; 
Gutridge  v.  Vanatta,  27  Ohio  St.  366; 
Pike  Count)'  v.  Sergeant,  Wright 
(Ohio)  482. 

Oregon. — Cooper  v.  McGrew,  8  Ore- 
gon 327;  Cook  County  v.  Bushnell,  15 
Oregon  169. 

Pennsylvania.  —  State  v.  Pray,  I 
Phila.  (Pa.)  58. 

South  Carolina. — Hale  v.  Hall.  2 
Brev.  (S.  Car.)  316;  State  v.  Moses, 
18  S.  Car.  366. 

Tennessee.  —  Smith  v.  Wilkinson,  5 
Coldw.  (Tenn.)  157;  State  v.  Wither- 
spoon,  9  Humph.  (Tenn.)  394;  Fassett 
V.  Turnage,  9  Humph.  (Tenn.)  686; 
Haley  v.  Long,  Peck  (Tenn.)  93. 

Texas. — Marshall  v.  Bailey,  27  Tex. 
686;  Wilson  v.  Wichita  County,  67 
Tex.  647. 

Vermont. — Austin  v.  Dills,  I  Tyler 
(Vt.)  30S. 

Virginia.  — Sterrett  v.  Teaford,  4 
Gratt(Va.)  84;  Eib  z/.  Pindall,  5  Leigh 
(Va.)  109;  Newman  v.  Graham,  3 
Munf.  (Va.)  187:  Watson  v.  Lynch,  4. 
Munf.  (Va.)  94;  Hammitt  v.  Bullett, 
I  Call  (Va.)  567;  Gordon  v.  Browne,  3 
Hen.  &  M.  (Va.)  219;  Smith  v.  Lloyd, 
16  Gratt.  (Va.)  295. 

Washington. — Ferry  v.  King  Coun- 
ty, 2  Wash.  337. 

United  States. — U.  S.  v.  Thompson, 
I  Gall.  (U.  S.)392. 

1.   Bunt  V.  Rheum,  52  Iowa  619. 

The  complaint  should  allege  that 
the  order  of  attachment  was  wrong- 
fully sued  out  or  obtained.  Eaton  v. 
Bartscherer,  5  Neb.  469;  Flanagan  v. 
Gilchrist,  8  Ala.  620. 

An  allegation  that  "  the  attachment 
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bond,  or  for  maliciously  suing  out  an  attachment,  until  the  attach- 
ment shall  have  been  discharged  ;  and  this  must  be  alleged.*  And 
the  damages  sustained  by  the  illegal  attachment  must  be  specified 
with  particularity.* 

13.  Forthcoming  Bonds. — In  an  action  on  an  undertaking,  by  a 
defendant  in  an  attachment  case,  to  secure  the  release  of  the 
attached  property,  it  is  necessary  to  aver  that  the  attached  prop- 
erty was  restored  to  the  defendant.* 

VI.  Assignment  of  Breaches— 1.  Introductory. — Previous  to  the 
Stat.  8  &  9  Wm.  III.,  c.  ii,  §  8,  the  plaintiff  not  only  had  judg- 
ment to  recover  the  penalty  of  a  bond,  together  with  his  costs. 


■was  wrongfully  sued  out  with  wilful 
wrongfulness,"  was  held  a  sufficient 
allegation  of  want  of  reasonable  belief 
of  the  truth  of  the  grounds  set  out  on 
the  part  of  the  plaintiff  in  the  attach- 
ment. Abbott  V.  Whipple,  4  Greene 
(Iowa)  320. 

It  is  not  enough  to  state  that  the 
attachment  was  quashed  and  the 
property  released  by  proceedings  in 
error.  Eaton  v.  Bartscherer,  5  Neb. 
469.  Nor  is  it  sufficient  to  aver  that  the 
facts  stated  in  the  affidavit  for  attach- 
ment were  not  true.  Winchester  v. 
Cox,  4  Greene  (Iowa)  121. 

Bond  Foundation  of  Action. — The  at- 
tachment bond  is  the  foundation  of 
the  action.  The  proceedings  in  the 
attachment  suit  need  not  be  set  out  at 
length.  Uhrig  v.  Sinex,  32  Ind.  493; 
Love  V.  Kidwell,  4  Blackf.  (Ind.)  553; 
Draper  v.  Vanhorn,  12  Ind.  352.  Com- 
pare Morris  v.  Price,  2  Blackf.  (Ind.) 
457;  Sannes  v.  Ross,  105  Ind.  558; 
Trentman  v.  Wiley,  85  Ind.  33. 

1.  Spring  V.  Besore,  12  B.  Mon. 
(Ky.)  553;  Noble  v.  Thompson,  3  Mete. 
(Ky.)  123. 

An  action  upon  an  attachment  bond 
is  dependent  upon  the  defendant  in 
the  attachment  suit  obtaining  judg- 
ment. Crandall  v.  Rickley,  25  Minn. 
119. 

2.  Winsor  v.  Orcutt,  11  Paige  (N. 
Y.)  578;  Rayner  v.  Clark,  7  Barb.  iN. 
Y.)58i. 

Where  the  petition  contains  only  a 
general  allegation  that  plaintiff  has 
been  injured  and  has  sustained  dam- 
ages in  a  specified  amount,  plaintiff 
cannot  recover  for  expenses  incurred 
in  traveling  to  the  place  of  trial  or  for 
attorney's  fees.  State  v.  Blackman, 
51  Mo.  319. 

An  allegation  that  plaintiff  has 
sustained  damages  "by  the  wrongful 
attachment,  seizure,  and  detention  of 


the  slaves  attached,  whereby  he  has 
been  deprived  of  his  property  and  of 
the  services  and  wages  of  the  slaves," 
accompanied  with  a  prayer  for  the 
amount  of  such  damages  and  for  gen- 
eral relief,  will  not  support  a  verdict 
for  the  value  of  the  slaves.  Cox  v. 
Robinson,  2  Rob.  (La.)  313. 

The  allegation  that  plaintiff  was 
compelled  to  expend  "large  sums  of 
money,  and  was  put  to  great  expense 
and  trouble  in  and  about  defending 
said  action  of  attachment,  to  wit,  five 
hundred  dollars,"  will  authorize  evi- 
dence touching  special  damages,  such 
as  lawyers'  fees,  hotel  bills,  etc.  Kelly 
V.  Beauchamp,  59  Mo.  178. 

Attorney's  Fees. — In  order  to  recover 
attorney's  fees  there  must  be  an  allega- 
tion that  the  plaintiff  has  actually  paid 
such  fees.  Elder  v.  Kutner,  97  Cal. 
490.  Compare  Vorse  v.  Phillips,  37 
Iowa  428;  Seattle  Crockery  Co.  v. 
Haley,  6  Wash.  302;  Booker  v.  Smith, 
38  S.  Car.  228;  Alexander  v.  Jacoby, 
23  Ohio  St.  358;  Pinney  v.  Hershfield, 
I  Mont.  367;  State  v.  Pace,  34  Mo. 
App.  458;  Cunningham  v.  Jacobs,  120 
Ind.  306;  Uhrig  v.  Sinex,  32  Ind.  493; 
Love  V.  Kidwell,  4  Blackf.  (Ind.)  553; 
Faulkner  v.  Brigel,  loi  Ind.  329. 

3.  McGonigle  v.  Gordon,  11  Kan. 
167;  Williamson  v.  Blattan,  9  Cal. 
501;  Palmer  v.  Melvin,  6  Cal.  651; 
Jenner  v.  Stroh,  52  Cal.  504.  Compare 
Yocum  V.  Barnes,  8  B.  Mon.  (Ky.) 
497;  Clark  V.  Thorp,  2  Bosw.  (N.  Y.) 
680;  Bennett  v.  Mulry,  6  Misc.  Rep. 
(N.  Y.  Super.  Ct.)  304;  Adams  v. 
Jacoway,  34  Ark.  542;  McMillan  v. 
Dana,  18  Cal.  340;  Coburn  v.  Pearson, 
57  Cal.  306.  And  see  also  Hanness 
V.  Smith,  22  N.  J.  L.  332;  Gaudette  v. 
Roeder,  13  Nev.  341;  Pierce  v.  Whit- 
ing, 63  Cal.  538;  Fisher  v.  Haxtun,  26 
Kan.  155;  Kanouse  v.  Dormedy,  3 
Den.  (N.  Y.)  567. 
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but  he  was  also  entitled  to  take  out  execution  for  the  whole,  with- 
out any  regard  to  the  damage  which  he  had  actually  sustained  by 
the  breach  of  the  condition  of  the  bond.*  But  by  that  statute  it 
was  enacted,  "that  in  all  actions  upon  any  bond  or  bonds,  or  on 
any  penal  sum  for  nonperformance  of  any  covenants  or  agree- 
ments in  any  indenture,  deed,  or  writing  contained,  if  judgment 
shall  be  given  for  the  plaintiff  on  a  demurrer,  or  by  confession, 
or  ;///  dicit,  the  plaintiff,  upon  the  roll,  may  suggest  as  many 
breaches  as  he  shall  think  fit."  The  object  of  the  statute  was  to 
compel  the  plaintiff  to  show,  upon  the  record  in  the  court  of 
common  law,  the  amount  of  the  debt  or  damages  really  due,  and 
to  enable  the  defendant  to  dispute  such  amount  before  a  jury.* 
Therefore  where  a  bond  with  a  condition  for  the  doing  of  any- 
thing else  but  the  payment  of  a  gross  sum  of  money  is  sued  on, 
the  plaintiff  is  bound  to  suggest  breaches.^ 


\.  See  Williams'  note  to  Gainsford 
V.  Griffith,  I  Saund.  51. 

"  As  the  law  stood  at  the  time  this 
act  was  passed,  if  there  was  a  judg- 
ment in  a  court  of  law  for  a  penal 
sum,  either  upon  a  demurrer  or  upon 
a  cognovit  actionem,  or  by  default,  the 
defendant  was  exposed  to  the  danger 
of  an  execution  for  the  whole  penalty, 
and  had  no  mode  of  preventing  such 
an  inconvenience  but  by  filing  a  bill 
in  equity;  and  the  statute  was  penned 
to  prevent  such  a  mischief,  by  com- 
pelling the  plaintiff  to  show,  upon  the 
record  in  the  court  of  common  law, 
the  amount  of  the  debt  or  damages 
really  due,  and  of  enabling  the  de- 
fendant to  dispute  such  amount  before 
a  jury,  thus  making  an  appeal  to  a 
court  of  equity  altogether  unneces- 
sary." Per  Lindal,  C.J.,  in  Shaw  v. 
Worcester,  6  Bing.  385,  19  E.  C.  L. 
109. 

2.  Shaw  V.  Worcester,  6  Bing.  385, 
19  E.  C.  L.  109;  Roberts  v.  Mariett,  2 
Saund.  187. 

"  This  statute  was  meant  to  meet  the 
case  of  nonperformance  of  covenants 
and  agreements  secured  by  bonds  or 
indentures,  and  which  covenants  are 
to  be  performed  at  different  times,  or 
the  moneys  paid  by  instalments;  and 
extends  as  well  to  bonds  with  condi- 
tions thereunder  written  for  the  per- 
formance of  anything  contained  there- 
in, and  to  penalties  on  articles  of 
agreement,  or  the  like,  for  the  non- 
performance of  covenants  or  agree- 
ments contained  in  the  same  articles, 
etc.,  as  to  covenants  and  agreements 
contained  in  another  indenture,  deed, 
or  writing."     Gainsford  v.  Griffith,  i 


Saund.  59;  Collins  v.  Collins,  2  Burr. 
824. 

3.  Roberts  v.  Mariett,  2  Saund.  187; 
Collins  V.  Collins,  2  Burr.  820;  Hardy 
V.  Bern,  5  T.  R.  636;  Roles  v.  Rose- 
well,  5T.  R.  538.  See  Howell  v.  Han- 
forth,  2  W.  Bl.  1016;  Ogilvie  z/.  Foley, 
2  W.  Bl.  iiii;  Walcot  v.  Goulding,  8 
T.  R.  126. 

The  statute  does  not  require 
breaches  to  be  assigned,  in  a  declara- 
tion on  a  bond  that  admits  of  but  one 
assessment  of  damages.  Williams  v. 
Willson,  I  Vt.  274. 

In  an  action  on  a  delivery  bond  it 
is  not  necessary  to  assign  breaches. 
Gordon  v.  Atkinson,  Morr.  (Iowa) 
195- 

And  breaches  need  not  be  assigned 
on  nonpayment  of  an  annuity  secured 
by  a  warrant  to  confess  judgment  on 
a  mutuatus.  Shaw  v.  Worcester,  6 
Bing.  385,  19  E.  C.  L.  109. 

In  an  action  on  a  money  bond  it  is 
not  necessary  to  aver  a  breach  in  non- 
payment of  the  money.  The  bond 
creates  the  debt,  «nd  therefore  it  is 
sufficient  for  the  plaintiff  to  show  the 
debt  due  ;  and  it  then  lies  on  the  de- 
fendant to  discharge  himself.  Ashbee 
V.  Pidduck,  I  M.  &  W.  564. 

The  theory  upon  which  the  practice 
depended  was,  that  the  obligor,  by  the 
penal  part  of  the  bond,  admitted  a 
debt  presently  due,  and  therefore  it 
rested  with  him  to  show  the  continu- 
ance of  the  condition  on  which  alone 
the  penalty  was  deferred;  and  this 
applied  equally  to  all  bonds,  whether 
the  condition  was  affirmative  or  nega- 
tive. When,  on  oyer,  the  condition  of 
the  bond  was  set  out,  the  declaration 
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2.   Where  to  Assign. — The  best  practice  is  to  assign  the  breaches 
in  the  declaration  or  complaint.* 


being    for  the  penalty  alone,  the  de- 
fendant could  not  demur  for  the  want 
of  an  assignment  of  breach;  he  must 
have  pleaded    performance,    or  some 
plea    showing    a    continuance    of   the 
condition,  to  have  compelled  the  plain- 
tiff   to    an    assignment    of    breaches. 
Herndon   v.   Fornev,  4  Ala.  243.    See 
Kerr  v.  State,  3   Har.  &  J.  (Md.)  560 
Tuxbury    v.    Miller,     19    Johns.    (N 
Y.)   31T;    State    V.    Hamilton,    10   N 
J.  L.  190;  State  V.   Cross,   6  Ind.  387 
State  z'.  Leonard,  6  Blackf.  (Ind.)  173 
State    V.    Votaw,    8    Blackf.    (Ind.)  2 
Diller  v.  Wetzler,    10  L.  Bar.  (Pa.)  5 
Longstreth  v.  Gray,  i  Watts  (Pa.)  60 
Adams    v.    Bush,    5  Watts    (Pa.)    289 
Magill  V.  Higgins,  2  Pittsb.  (Pa.)  107 
Com.  V.  Robinson,  3  Pittsb.  (Pa.)  546 
Com.   V.  Specht,   4  Luz.  L.  Reg.  (Pa.) 
303  ;    Postmaster    Gen'l    v.   Cross,    4 
Wash.  (U.   S.)  326;    Robins   v.    Pope, 
Hempst.  (U.  S.)  219;  Burnett  v.  Wylie, 
Hempst.    (U.     S.)    197;    Campbell    v. 
Strong,    Hempst.  (U.  S.)  265;  Walcot 
V.  Goulding,  8  T.  R.  126;  D'Arandaz". 
Houston,  6  C.   &  P.   511,  25  E.  C.  L. 
516;  Hodgkinson  v.  Wyatt,  i  D.  &  L. 
■668;  Hurst  v.  Jennings,  5  B.  &  C.  560. 

When  no  Breach  Need  be  Assigned. — 
No  breach  need  be  assigned  where 
the  defendant  does  not  plead  perform- 
ance generally.  Shelton  v.  French, 
33  Conn.  489. 

And  where  the  plea  admits  non- 
performance of  the  condition  and  re- 
lies on  matter  of  excuse, the  replication 
need  not  assign  a  breach.  English  v. 
Finicey,  5  Blackf.  (Ind.)  298. 

And  if  everything  is  confessed 
which  is  necessary  to  support  the  ac- 
tion, an  assignment  of  breaches  is 
needless.  Laidler  v.  State,  2  Har.  & 
G.  (Md.)  277. 

In  an  action  on  a  bond  conditioned 
for  payment  of  one  thousand  poundson 
a  day  certain,  and  for  the  performance 
of  the  covenants  in  a  deed,  the  defend- 
ant pleaded  a  general  plea  of  perform- 
ance of  all  things  mentioned  in  the 
condition.  The  plaintiff  denied  that 
the  defendant  paid  the  thousand 
pounds.  Held,  that  as  the  plaintiff 
was  proceeding  solely  on  the  breach 
in  nonpayment  of  the  money,  it  was 
not  necessary  for  him  to  assign 
breaches.  Noakes  v.  Manser,  3  D.  & 
L.  17. 

Although,  to  the  ordinary  condition 

6 


of  a  common  money  bond,  upon  which 
judgment  has  been  entered,  there  is 
added  to  and  incorporated  into  the 
sealed  instrument  a  proviso  containing 
an  agreement  that  the  sum  secured 
shall  be  paid  by  instalments,  yet  a 
suggestion  of  breaches  is  not  neces- 
sary if,  upon  the  construction  of  the 
condition  and  proviso  taken  together, 
it  appears  to  have  been  intended  that 
the  whole  sum  remaining  secured  by 
the  judgment  should  become  payable 
upon  default  made  as  to  any  one  in- 
stalment. Buchanan  v.  Jack,  5  Ir.  R. 
C.  L.  41.  Compare  Howell  v.  Stratton, 
2  Smith  65  ;  Cardozo  v.  Hardy,  2 
Moore  220,  4  E.  C.  L.  416;  Scott  v. 
Staley,  6  Dowl.  P.  C.  714. 

1.  Alabama. — Garnctt  v.  Roper,  10 
Ala.  842;  Holley  v.  Acre,  23  Ala.  603. 

Illinois. — Hibbard  v.  McKindley,  28 
111.  240;  Foltz  V.  Stevens,  54  111.  180. 

Indiana. — State  v.  Lane,  4  Ind.  163; 
State  V.  Harvey,  8  Blackf.  (Ind.)  528; 
State  V.  Votaw,  8  Blackf.  (Ind.)  2. 

Maryland. — James  v.  State,  3  Md. 
211. 

Missouri. — Fulkerson  v.  Steen,  3 
Mo.  377. 

New  Hampshire. — Pickering  v.  Pear- 
son, 6  N.  H.  561;  Rand  v.  Rand,  4  N. 
H.  267. 

New  York. — Munro  v.  Alaire,  2  Cai. 
(N.  Y.)  320;  Postmaster  Gen'l  v.  Coch- 
ran, 2  Johns.  (N.  Y.)  413  ;  Taft  v. 
Brewster,  9  Johns.  (N.  Y.)  334;  Reed 
V.  Drake,  7  Wend.  (N.  Y.)  345;  Har- 
mon V.  Dedrick,  3  Barb.  (N.  Y.)  192; 
Nelson  v.  Bostwick,  5  Hill  (N.  Y.)  37; 
Spaulding  v.  Millard,  17  Wend.  (N.  Y.) 
331 ;  Patterson  v.  Parker,  2  Hill  (N.  Y.) 
598. 

Ohio. — State  v.  Caffee,  6  Ohio  150. 

Pennsylvania. — Burkholder  v.  Lapp, 
31  Pa.  St.  322. 

Vermont. — Webb  v.  Webb,  16  Vt. 
636. 

United  States. — Dixon  v.  U.  S.,  I 
Brock.  (U.  S.).i77. 

England.  —  Roberts  v,  Mariett,  2 
Saund.  187;  Quin  v.  King,  i  M.  &  W. 
42;  Canterbury  t/.  Burlington,  i  Dowl., 
N.  S.  285. 

When  breaches  are  assigned  in  the 
declaration,  and  the  plaintiff  has  been 
defeated  by  the  defendant's  pleadings, 
he  cannot  afterwards  assign  new 
breaches.  Gentry  v.  Barnett,  6  T.  B. 
Mon.  (Ky.)  114. 

54 


Assignment  of  Breaches. 


BONDS, 


Where  to  Assign. 


Under  the  Code. — And  under  the  Codes  of  Civil  Procedure,  if  there 
is  a  condition  to  the  bond  and  the  cause  of  action  arises  from  its 
breach,  the  breach  should  be  stated  with  particularity  in  the  com- 
plaint.* 

At  Common  Law. — But  at  common  law,  even  after  the  Stat.  8  & 
9  Wm.  III.,  c.  II,  §  8,  requiring  the  assignment  of  breaches,  the 
general  practice  was  to  declare  as  upon  a  common  bond,  or  th-e  de- 
fendant in  his  plea  set  out  upon  oyer  the  condition  of  the  bond 
and  pleaded  performance  of  it,  and  the  plaintiff  thereupon  in  his 
replication  assigned  breaches  of  the  condition  for  which  besought 
a  satisfaction.* 


When  the  plaintifT  assigns  breaches 
in  his  declaration,  he  is  not  entitled 
to  a  scire  facias  to  have  his  damages 
for  further  breaches  assessed.  Har- 
mon V.  Dedrick,  3  Barb.  (N.  Y.)  192. 

If  the  declaration  be  substantiallyde- 
fective  in  the  assignment  of  breaches, 
the  plaintiff  will  not  be  allowed  to 
strike  them  out  after  demurrer,  on  the 
ground  that  the  declaration  is  good 
without  them.  Watts  v.  Sheppard,  2 
Ala.  425;  Governor  v.  Wiley,  14  Ala. 
172. 

Where  the  condition  of  a  bond  re- 
quires compliance  with  the  terms  of 
another  obligation,  which  are  not  fully 
stated  in  the  condition,  a  declaration 
upon  the  bond  must  set  out  the  obli- 
gation referred  to  in  the  condition, 
with  a  corresponding  breach;  and  the 
omission  to  do  so  is  error.  Portage 
Canal,  etc.,  Co.  v.  Crittenden,  17  Ohio 

436. 

1.  "  In  my  opinion,  the  code  has 
not  changed  the  law  in  that  respect. 
The  action  inrfhis  court  is  for  the  pen- 
alty; and  the  judgment,  in  form,  is  for 
the  penalty.  If  the  action  is  upon  a 
bond  for  the  breach  of  any  condition 
other  than  for  the  payment  of  money, 
specific  breaches  must  now,  as  for- 
merly, be  assigned.  The  Revised  Stat- 
utes are,  in  this  respect,  in  force.  The 
present  case  is  not  one  of  those  in 
which,  by  the  Revised  Statutes,  it  was 
required  to  assign  specific  breaches; 
and  yet  I  am  inclined  to  think  that 
now  breaches  should  be  assigned  in 
all  cases,  and  that  this  is  so  from  the 
system  of  the  code,  which  requires  a 
plain  and  concise  statement  of  facts 
constituting  a  cause  of  action,  and 
abolishes  all  the  forms  of  pleading 
heretofore  existing.  No  cause  of  ac- 
tion exists  unless  there  has  been  a 
bioach  of  the  condition  of  the  bond, 
and  the  practice  of  craving  oyer  of 


the  bond  does  not  now,  probably, 
exist.  If  there  is  a  condition  to  the 
bond,  and  the  cause  of  action  arise 
from  its  breach,  I  think  the  plaintiff 
should  state  the  fact  as  one  of  the 
facts  constituting  his  cause  of  action." 
Per  Marvin,  J.,  in  Western  Bank  v. 
Sherwood,  29  Barb.  (N.  Y.)  386.  See, 
to  the  same  effect.  Bunt  v.  Rheum,  52 
Iowa  619;  Ryder  v.  Thomas,  32  Iowa 
56;  Colgate  V.  Roberts,  85  Ind.  464; 
Baker  v.  Cornwall,  4  Cal.  15;  Gray  v. 
Burden,  55  Mo.  158. 

The  omission  to  allege  a  breach  in 
the  complaint  cannot  be  aided  or  cured 
even  by  verdict.  Morgan  v.  Menzies, 
60  Cal.  341. 

Attaching  a  copy  of  the  bond  to  the 
pleading  as  an  exhibit  is  not  a  com- 
pliance with  a  statutory  requirement 
that  the  condition  should  be  noticed 
in  the  pleading  itself.  Ryder  v. 
Thomas,  32  Iowa  56. 

Joinder. — In  an  action  by  a  ward 
against  his  guardian,  upon  the  latter's 
bond,  for  several  distinct  breaches  of 
the  condition  thereof,  they  may  all  be 
joined  in  one  and  the  same  paragraph 
of  complaint.  Richardson  v.  State, 
55  Ind.  381. 

2.  Alabama. — Watts  v.  Sheppard,  2 
Ala.  425;  Anderson  v.  Dickson,  8  Ala. 
733;  Davis  V.  Dickson,  2  Stew.  (Ala.) 
370. 

Arkansas. — Taylor  v.  Auditor,  4 
Ark.  574. 

Connecticut. — Clark  v.  Mix,  15  Conn. 
152. 

Illinois. — McDolez/.  McDole,  106  111. 
452;   Dent  V.  Davison,  52  111.  109. 

Indiana. — State  v.  Votaw,  8  Blackf. 
(Ind.)  2;  State  v.  Kizer,  6  Blackf. 
(Ind.)  44;  State  v.  Campbell,  8  Blackf. 
(Ind.)  138. 

Maine. — Machiasport  v.  Small,  77 
Me.  log. 

Maryland.— Scott  v.  State,  2  Md.  284; 
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3.  Manner  of  Assignment — a.  Negativing  the  Condition. — 
An  assigjiment  of  a  breach  by  merely  negativing  the  words  of  the 
condition  is  good  on  general  demurrer,  whenever  such  assignment 
necessarily  shows  a  breach.* 


Clammer  v.  State,  9  Gill  (Md.)  279; 
Laurenson  v.  State,  7  Har.  &  J.  (Md.) 
339;  Laidler  v.  State,  2  Har.  &  G.  (Md.) 
277;  James  v.  State,  3  Md.  211;  State 
V.  Norwood,  12  Md.  177. 

Neiu  Jersey. — Van  Voorst  v.  Morris 
Canal,  etc.,  Co.,  20  N.  J.  L.  167;  Chet- 
wood  V.  State  Bank,  7  N.  J.  L.  32. 

New  York. —  Smith  v.  Jansen,  8 
Johns.  (N.  Y.)  iii;  Barnard  v.  Dar- 
ling, II  Wend.  (N.  Y.)  28;  Rogers  v. 
Coleman,  3  Cow.  (N.  Y.)  62;  New  York 
V.  Lyons,  24  How.  Pr.  (N.  Y.  C.  PI.) 
280;  Van  Benthuysen  v.  De  Witt,  4 
Johns.  (N.  Y.)  213;  Munro  v.  Alaire, 
2  Cai.  (N.  Y.)  320;  Postmaster  Gen'l 
V.  Cochran,  2  Johns.  (N.  Y.)  413. 

Pennsylvania. — Curtis   v.    Kearney, 

2  Pittsb.  (Pa.)  87. 

United  States.  —  Robins  v.  Pope, 
Hempst.  (U.  S.)  219;  Burnett  v.  Wylie, 
Hempst.  (U.  S.)  197;  Campbell  v. 
Strong,  Hempst.  (U.  S.)  265. 

England. — Gainsford  v.  Griffith,  x 
Saund.  58;    Canterbury  v.  Robertson, 

3  Tyr.  419;  Johnes  v.  Johnes,  3  Dow. 
i;  Homphrey  v.  Rigby,  2  Chit.  Rep. 
298,  18  E.  C.  L.  341;  Ethersey  v.  Jack- 
son, 8  T.  R.  255. 

"  In  practice  it  is  now  most  usual  not 
to  state  the  condition  or  the  breaches 
in  the  declaration;  but  there  may  be 
cases  in  which  it  would  be  advisable 
there  to  state  them.  The  assigning  of 
the  breach  or  breaches  is  affected  by 
the  same  rules  as  those  relating  to  the 
breach  in  assumpsit  or  covenant.  If 
the  breach  of  the  condition  be  well  as- 
signed in  other  respects,  it  will  not  be 
vitiated  by  the  superaddition  of  im- 
material allegations."  i  Chit,  on 
Pldgs.  385. 

Where,  in  a  suit  on  a  bond,  the 
breach  is  set  out  in  the  replication, 
the  replication  performs  the  office  of  a 
declaration,  and  must  set  out  a  good 
and  sufficient  cause  of  action.  State 
V.  Gaither,  ii  Gill  &  J.  (Md.)  160. 

The  Stat.  8  &  9  M.  III.,c.  11,  §  i, 
does  not  authorize  the  assignment 
of  breaches  in  a  replication  which 
traverses  a  material  averment  in  the 
plea.      Webb   v.    James,    8    M.  &  W. 

645- 

Where  breaches  must  be  assigned 
or  suggested  under  the  statute,  if  the 


defendant  does  not  rejoin,  the  ordinary 
course  is  for  the  plaintiff  to  sign  judg- 
ment for  v^ant  of  a  plea,  strike  out  all 
the  pleadings  subsequent  to  the  dec- 
laration, and  suggest  breaches,  if  the 
declaration  itself  does  not  state  them. 
But  this  is  only  a  rule  of  convenience; 
and  if  the  nature  of  the  case  requires 
that  the  pleadings  should  continue  on 
the  record,  they  ought  to  be  retained. 
Marriage  v.  Marriage,  i  C.  B.  761,  50 
E.  C.  L.  761;  Lawes  v.  Shaw,  D.  &  M. 
714. 

Departure. — If  the  plaintiff  assigns 
one  breach  in  his  declaration  and  a 
different  one  in  his  replication,  it  is 
bad  on  general  demurrer.  Henries  z/. 
Stiers,  8  N.  J.  L.  364.  Contra,  Gover- 
nor V.  Wiley,  14  Ala.  172. 

Suggestion  on  Record. — After  judg- 
ment upon  demurrer,  or  by  confession, 
or  hy  nil  dicit,  breaches  may  be  sug- 
gested on  the  record.  Smith  v.  Jansen, 
8  Johns.  (N.  Y.)  hi;  West  z/.  Caldwell, 
23  N.  J.  L.  736;  Seeright  v.  Fletcher, 
6  Blackf.  (Ind.)38o;  Clark  v.  Good- 
win, I  Blackf.  (Ind.)  74. 

New  Assignment. — Any  breach  of  the 
condition  of  a  penal  bond,  for  which 
damages  have  not  already  been  as- 
sessed, forms  the  proper  subject-mat- 
ter of  a  new  assignment.  McDole  v. 
McDole,  106  111.  452;  People  v.  Com- 
pher,  14  111.  447;  People  v.  Harmon, 
15  111.  App.  189. 

1.  Berger  v.  WilliarAs,  4  McLean 
(U.  S.)  577;  U.  S.  V.  Spalding,  2  Mason 
(U.  S.)478;  Rozenkrantz  v.  Durling, 
29  N.  J.  L.  191;  Hanness  v.  Smith, 
22  N.  J.  L.  332;  Morris  Canal,  etc.,  Co. 
V.  Van  Vorst,  23  N.  J.  L.  98;  Kar- 
thaus  V.  Owings,  2  Gill  &  J.  (Md.)43o; 
Pryor  v.  Beck,  21  Ala.  393;  Van  Mid- 
dlesworth  v.  Van  Middlesworth,  32 
Mich.  183;  Dale  v.  Dean,  16  Conn.  579; 
Greene  County  v.  Bledsoe,  12  111.  266; 
Brown  v.  Stebbins,  4  Hill  (N.  Y.)  154; 
M'Geehan  v.  M'Laughlin,  i  Hall  (N. 
Y.)  33;  Smith  V.  Jansen,  8  Johns.  (N. 
Y.)  Ill;  Hughes  v.  Smith,  5  Johns.  (N. 
Y.)  168. 

Delivery  Bond. — In  an  action  upon  a 
delivery  bond,  it  is  sufficient  to  nega- 
tive the  delivery  of  the  property  ac- 
cording to  the  condition  of  the  bond, 
and  affirm  that  the  sheriff  returned  the- 
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The  Exception  to  this  Rule  IS  that  when  such  general  assignment  does 
not  necessarily  amount  to  a  breach,  the  breach  must  be  specifically 
assigned.* 


bond  as  forfeited.  Cunningham  v. 
Cheatham,  8  Ark.  187. 

Liqnor  Bond. — In  an  action  upon  a 
penal  bond  providing  for  the  payment 
of  a  penalty  for  the  illegal  sale  of  in- 
toxicating liquors — held,  that  it  was 
sufficient  to  allege  a  sale  for  purposes 
other  than  those  permitted;  and  it  was 
not  necessary  to  state  for  what  pur- 
pose such  sale  was  made,  nor  when, 
where,  and  to  whom.  Jones  County 
V.  Sales,  25  Iowa  25. 

Production  of  Certificates. -^Where  the 
condition  of  a  bond  was  that  the  party 
should  (among  other  things)  produce 
certificates,  and  other  proofs  required 
by  law,  of  the  landing  of  merchandise 
at  a  foreign  port  within  two  years — 
held,  that  a  breach  negativing  in  the 
terms  of  the  condition  the  production 
of  such  certificates  and  other  proofs, 
was  well  assigned.  U.  S.  v.  Spalding 
2  Mason  (U.  S.)  478. 

Sheriff'sBond. — Where  the  plaintiff.in 
his  replication,  assigned  a  breach  of 
condition  of  the  bond  in  general  terms', 
to  wit,  that  the  defendant  had  col- 
lected moneys,  as  under-sheriff,  to  the 
amount  of  one  thousand  dollars,  which 
he  refused  to  account  for  or  pay,  this 
was  held  sufficient.  Hughes  v.  Smith, 
5  Johns.  (N.  Y.)  168.  Compare  Ahhott 
V.  Allen,  4  Johns.  (N.  Y.)  248. 

Assignment  According  to  Meaning. — 
Assignment  of  the  breach,  if  accord- 
ing to  the  sense  and  meaning  of  the 
covenant,  though  not  in  the  very 
words,  is  sufficient.  Jackson  v.  Port, 
17  Johns.  (N.  Y.)479;  Condit  v.  Bald- 
wins, 19  N.  J.  L.  143;  Camp  v.  Allen, 
12  N.  J.  L.  I. 

Award. — In  an  action  on  a  bond  to 
perform  an  award,  an  assignment  of 
breaches,  in  the  words  of  the  award 
generally,  is  sufficient.  Wilcocks  v. 
Nichols,  I  Price  109;  Hendrickson  v. 
Reinback,  33  111.  299.  See  Diblee  v. 
Best,  II  Johns.  (N.  Y.)  103. 

1.  Where  the  condition  of  abondmay 
be  broken  by  the  omission  or  commis- 
sion of  a  single  act,  the  breach  may 
be  assigned  in  the  words  of  the  cove- 
nant; but  if  it  may  be  broken  in  various 
ways  the  assignee  should  state  the  par- 
ticular breach.  Green  County  v. 
Bledsoe,  12  111.  267;  Brown  v.  Stebbins, 
4   Hill    (N.    Y.)    154;    Albany   Dutch 


Church  V.  Vedder,  14  Wend.  (N.  Y.) 
165;  Rickert  w.  Snyder,  9  Wend.  (N. 
Y.)4i6;  People  z/.  Tilton,  13  Wend. 
(N.  Y.)  597;  Dale  v.  Dean,  16  Conn. 
579;  Karthaus  v.  Owings,  2  Gill  &  J. 
(Md.)  430. 

A  breach  of  the  condition  of  a  bond 
to  "  free  the  land  from  all  legal  in- 
cumbrances, either  by  deed  or  mort- 
gage, now  in  existence  and  binding 
on  the  premises,  by  the  20th  of  Feb- 
ruary," is  not  well  assigned  by  follow- 
ing and  negativing  the  words  of  the 
condition,  as  such  assignment  does 
not  necessarily  amount  to  a  breach, 
and  the  plaintiff  ought  to  have  shown 
some  existing  incumbrance  on  the  20th 
of  February,  or  at  the  commencement 
of  the  suit.  JuUiand  v.  Burgott,  11 
Johns.  (N.  Y.)  6. 

Building  Contract.— In  an  action  for 
breach  of  a  bond  to  build  according  to 
a  plan  and  specifications,  an  averment 
merely  negativing  the  performance,  in 
the  words  of  the  contract,  is  insuf- 
ficient. Enough  of  the  plan  and 
specifications  should  be  stated  to  show, 
in  connection  with  proper  averments, 
in  what  particular  the  bond  was 
broken.  Cooney  v.  Winants,  19  Wend. 
(N.  Y.)  504. 

Justice's  Bond. — In  a  declaration  on 
the  bond  of  a  justice,  it  is  not  sufficient 
assignment  of  a  breach  to  state,  gen- 
erally, that  the  justice  had  not  faith- 
fully discharged  his  duty;  the  breach 
of  some  particular  duty  of  which 
plaintiff  has  a  right  to  complain  must 
be  set  out.  State  v.  Littlefield,  4 
Blackf.  (Ind.)  129. 

To  Honor  Draft. — On  a  bond  to  honor 
a  draft  drawn  on  several  persons,  a 
breach  that  defendant  did  not  honor  a 
draft  on  one  of  them  is  bad.  Glover 
V.  Tuck,  I  Hill  (N.  Y.)  66. 

Showing  Bate. — Where  a  breach  gives 
no  date  to  regulate  the  assessment  of 
damages,  it  is  not  well  assigned, 
though  it  negatives  the  words  of  the 
condition  of  a  bond.  People  v.  Rus- 
sel,  4  Wend.  (N.  Y.)  570. 

Sheriff's  Boi^. — In  an  action  on  a 
sheriff's  bond,  assigning  as  a  breach 
that  he  did  not  well  and  faithfully  ex- 
ecute, etc.,  is  not  enough.  A  specific 
breach  should  be  shown.  People  v. 
Brush,  6  Wend.  (N.  Y.)  454. 
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Details  and  Accounts. — But  in  the  specific  assignment  of  the  breach, 
the  rule  that  a  general  mode  of  pleading  is  allowed  where  great 
prolixity  is  thereby  avoided,  obtains  in  cases  where  the  breach 
is  attended  with  details  and  items  of  account ;  the  details  and 
items  need  not  be  stated.* 

b.  Designation  of  Breach.— Care  must  be  taken  to  assign  the 
matter  constituting  the  real  breach  of  the  bond  ;  the  manner  in 
which  the  bond  was  broken  is  of  vital  importance  in  the  assign- 
ment of  breaches.* 


1.  In  an  action  on  a  bond,  condi- 
tioned that  W.  W.,  who  was  appointed 
agent  of  a  regiment,  should  pay  all 
such  sum  and  sums  of  money  as  he 
should  receive  from  the  paymaster- 
general  for  the  use  of  the  regiment, 
and  faithfully  account  to  and  in- 
demnify the  plaintiff,  the  defendant 
pleaded  a  general  performance,  and 
that  the  plaintiff  was  not  damnified. 
The  plaintiff  replied  that  W.  W.  re- 
ceived from  the  paymaster-general, 
for  the  use  of  the  said  regiment,  sev- 
eral sums  of  money,  amounting  in  the 
whole  to  fourteen  hundred  pounds, 
for  and  on  account  of  the  said  regi- 
ment, and  of  the  commissioned  and 
noncommissioned  officers  and  soldiers 
of  the  same,  according  to  their  re- 
spective proportions,  and  that  he  had 
not  paid  a  great  part  thereof  among 
the  colonel,  officers,  and  soldiers,  ac- 
cording to  the  several  proportions  of 
their  pay.  Upon  demurrer,  the  court 
said  that  "  there  was  no  need  to  spin 
out  the  proceedings  to  a  great  pro- 
lixity by  entering  into  the  details  and 
stating  the  various  deductions  out  of 
the  whole  pay,  upon  various  accounts 
and  in  different  proportions."  Corn- 
wallis  V.  Savery,  2  Burr.  772. 

So,  in  debt  on  a  bond,  conditioned 
that  R.  S.  should  render  to  the  plain- 
tiff a  just  account,  and  make  payment 
and  delivery  of  all  moneys,  bills,  etc., 
which  he  should  receive  as  his  agent, 
the  defendant  pleaded  performance. 
The  plaintiff  replied  that  R.  S.  re- 
ceived, as  such  agent,  divers  sums  of 
money,  amounting  to  two  thousand 
pounds,  belonging  to  the  plaintiff's 
Ijusiness,  and  had  neither  rendered  a 
just  account,  nor  made  payment  and 
delivery  of  the  said  sum,  or  any  part 
thereof.  The  defendant  demurred 
specially,  assigning  for  cause  that  it 
did  not  appear  by  the  replication  from 
whom,  or  in  what  manner,  or  in  what 
proportions,  the  said  sums  of  money. 


amounting  to  two  thousand  pounds, 
had  been  received.  But  the  court  held 
the  replication  "  agreeable  to  the  rules 
of  law  and  precedents."  Shum  v. 
Farrington,  i  B.  &  P.  640;  Barton  v. 
Webb,  8  T.  R.  459. 

In  an  action  on  a  cashier's  bond,  con- 
ditioned for  his  faithfulness,  it  is  suf- 
ficient to  assign  as  a  breach  that  he 
had  received  divers  sums  of  money 
for  which  he  had  not  accounted,  with- 
out specifying  from  whom  they  were 
received.  Morris  Canal,  etc.,  Co.  v. 
Van  Vorst,  23  N.  J.  L.  98. 

It  is  not  necessary  that  the  breach 
assigned  should  negative  the  perform- 
ance of  the  defendant's  contract  in 
toto;  if  it  has  been  performed  in  part, 
it  is  enough  to  aver  a  nonperform- 
ance as  to  the  residue.  Watts  v.  Shep- 
pard,  2  Ala.  425. 

The  petition  should  set  out  the  facts 
fully  enough  to  enable  the  court,  upon 
the  admission  of  the  facts  set  forth,  to 
grant  the  relief  sought.  Leas  v. 
White,  15  Iowa  187.  Compare  Schuy- 
ler V.  Chittenden,  47  Mo.  65;  Brown 
V.  Stebbins,  4  Hill  (N.  Y.)  154;  Watts 
V.  Sheppard,  2  Ala.  425;  Phillips  v. 
Governor,  2  Ark.  382. 

2.  Alabama. — Governor  v.  Wiley,  14 
Ala.  172;  Herndon  v.   Forney,  4  Ala. 

243- 

Arkansas. — M'Laughlin  v.  Hutch- 
ins,  3* Ark.  207;  Lincoln  v.  Beebe,  11 
Ark.  698. 

Illinois. — Dupuie  v.  M'Causland,  i 
111.  App.  395. 

Indiana.  —  Eldridge  v.  Yantes,  6 
Blackf.  (Ind.)  72;  Doe  v.  Daniels,  6 
Blackf.  (Ind.)  8;  Kidwell  v.  State,  45 
Ind.  27;  State  v.  Bennett,  24  Ind.  383; 
State  V.  Votaw,  8  Blackf.  (Ind.)  2. 

Maryland.  —  Martin  v.  Garrett,  7 
Har.  &  J.  (Md.)  272;  Union  Bank  v. 
Ridgely,  i  Har.  &  G.  (Md.)  324. 

New  York. — Brown  v.  Stebbins,  4 
Hill(N.  Y.)  154. 

South   Carolina. — State  v.   Scheper, 
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c.  Immaterial  Allegations. — The  breach  of  the  condition 
of  a  bond,  otherwise  well  assigned,  is  not  vitiated  by  the  super- 
addition  of  immaterial  allegations.* 

d.  Several  Breaches.  — Before  the  Stat.  8  &  9  Wm.  III., 
c.  II,  §  8,  a  plaintiff  could  assign  one  breach  only  upon  a  bond 
or  penal  sum,  for  the  performance  of  covenants  ;  for  if  he  assigned 
several  breaches  the  declaration  was  bad  for  duplicity,  because 
the  bond  was  forfeited  by  the  breach  of  one  covenant  as  much  as 
of  several  covenants.  After  the  passage  of  that  statute  the  plain- 
tiff was  compelled  to  assign  all  the  breaches  for  which  he  in- 
tended to  recover  damages.* 


33  S.  Car.  562;  State  v.  Seabrook,  31 
S.  Car.  605. 

West  Virginia. — Accident  Ins.  Co. 
V.  Baker,  34  W.  Va.  667. 

England. — Serra  v.  Wright,  6  Taunt. 
45;  Belfast  Banking  Co.  v.  Hamilton, 
L.  R.,  12  Ir.  105. 

Arbitration  Bond. — Where  the  powers 
of  arbitrators  are  revoked,  the  assign- 
ment of  the  breach  of  the  bond  for 
performance  of  an  award  should  be  the 
revocation  and  not  the  nonperform- 
ance of  the  award.  Frets  v.  Frets,  i 
Cow.  (N.  Y.)  335.  See  Van  Antwerp 
V.  Stewart,  8  Johns.  (N.  Y.)  125;  Welch 
V.  Ireland,  6  East  613. 

Attachment  Bond. — In  assigning  the 
breaches,  in  an  action  on  an  attach- 
ment bond,  if  the  damages  alleged  to 
have  been  sustained  exceed  the  pen- 
alty of  the  bond,  it  is  proper  to  assign 
the  nonpayment  of  the  penalty;  if 
they  do  not  amount  to  as  large  a  sum 
as  the  penalty,  then  the  breach  will 
be  the  nonpayment  of  the  damages 
actually  sustained.  Hill  v.  Rushing, 
4  Ala.  212. 

Betinne  Bond. — The  only  breach  nec- 
essary to  be  assigned,  in  a  suit  upon 
the  bond  which  the  plaintiff  in  detinue 
is  required  to  execute,  upon  suing  out 
a  writ,  is  the  failure  of  the  plaintiff  in 
the  suit.  Anderson  v.  Dickson,  8  Ala. 

733- 

Bond  against  Incumbrance.  —  On  a 
bond  "  to  free  land  from  all  incum- 
brances "  the  assignment  should  show 
an  incumbrance.  Julliand  v.  Burgott, 
II  Johns.  (N.  Y.)  6;  Thomas  v.  Van 
Ness,  4  Wend.  (N.  Y.)  549;  People  v. 
Russell,  4  Wend.  (N.  Y.)  570. 

Bond  for  Deed. — A  bond  to  give  a 
good  and  sufficient  warranty  deed  of 
land  is  not  a  contract  to  convey  a  good 
title,  and  therefore  it  is  not  a  good 
assignment     of    a    breach  to     allege 


that  the  defendant  had  not  a  legal  and 
valid  title.  Tinney  v.  Ashley,  15  Pick. 
(Mass.)  546. 

Fact  Admitted. — It  is  not  necessary 
to  assign  as  a  breach  any  fact  which 
is  admitted  by  the  bond  itself.  An- 
derson V.  Dickson,  8  Ala.  733. 

Arrest  of  Judgment. — When  an  in- 
sufficient breach  is  alleged  in  reply  to 
a  plea  of  performance,  and  issue  is 
joined  thereon,  judgment  will  be  ar- 
rested, though  the  verdict  be  for  the 
plaintiff.  Judge  v.  Briggs,  5  N.  H.  66. 
But  an  execution  will  not  be  set  aside 
for  a  mere  informality  of  the  verdict 
in  referring  the  damages  to  the  de- 
tention of  the  debt,  instead  of  assess- 
ing them  for  the  breaches.  Upde- 
groff  V.  Judges,  3  Cow.  (N.  Y.)  31. 

1.  Van  Voorst  v.  Morris  Canal,  etc., 
Co.,  20  N.  J.  L.  200;  Jones  v.  Hur- 
baugh,  5  N.  Y.  Leg.  Obs.  19;  Post- 
master-Gen'l  V.  Cochran,  2  Johns. 
(N.  Y.)4i3;  Hughes  v.  Smith,  5  Johns. 
(N.  Y.)  168;  Stothert  v.  Goodfellow,  i 
N.  &  M.  202. 

If  the  plaintiff  assigns  a  sufficient 
breach  of  the  condition,  and  then 
specifies  the  items  of  damage  that  he 
has  sustained,  the  defendant  cannot 
demur  to  such  specifications.  Williams 
V.  Maden,  9  Wend.  (N.  Y.)  240. 

2.  Gainsford  v.  Griffith,  i  Saund.  58, 
note;  Munro  v.  Alaire,  2  Cai.  (N.  Y.) 
320. 

A  general  demurrer  to  the  whole 
declaration  will  not  be  sustained  if 
one  of  several  breaches  assigned  is 
sufficient.  Kerr  v.  Meredith,  4  Yeates 
(Pa.)  283;  Hendrickson  v.  Reinback, 
33  111.  299;  Adams  v.  State,  6  Ark.  497; 
Garnett  v.  Yoe,  17  Ala.  74;  Wilson  v. 
Cantrell,i9  Ala.  642;  Wade  r*.  Killough, 
5  Stew.  &  P.  (Ala.) 450;  Watts t/.  Shep- 
pard,  2  Ala.  425;  Williamson  z/.  Woolf, 
37  Ala.  298;  Martin  v.  Sturm,  5  Rand. 
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e.  Alternative  Conditions. — In  an  action  upon  a  bond 
conditioned  in  the  alternative  for  the  performance  of  one  of  two 
things  stated,  it  is  not  a  sufficient  breach,  to  support  the  action, 
to  allege  the  nonperformance  of  one  of  such  two  things ;  the  non- 
performance of  both  must  be  alleged.* 

f.  Time. — In  assigning  the  breaches  of  a  bond  which  was  taken, 
and  intended,  as  a  security  for  a  limited  period,  the  time  of  the 
commission  of  the  breach  is  so  far  material  that  it  must  be  laid 
to  be  within  such  period.* 


(Va.)  693;  People  v.  Brush,  6  Wend. 
(N.  Y.)  454;  Colburn  v.  State,  47  Ind. 
310;  State  V.  Scott,  12  Ind.  530;  Arm- 
ington  V.  State,  45  Ind.  10;  Kintner 
V.  State,  3  Ind.  86;  Rock  v.  Gordon, 
6  Blackf.  (Ind.)  192;  Redpath  v.  Not- 
tingham, 5  Blackf.  (Ind.)  267;  Arnold 
V.  Com.,  8  B.  Mon.  (Ky.)  109;  Hayden 
V.  Sample,  10  Mo.  215. 

The  correct  practice  is  to  demur  to 
the  breaches  severally,  or  only  to  such 
as  are  defective.  Watts  v.  Sheppard, 
2  Ala.  425;  Brown  v.  Stebbins,  4  Hill 
(N.  Y.)  154. 

Where  the  Stat.  8  &  9  Wm.  III., 
or  a  similar  statute,  is  not  in  force, 
the  replication  will  be  ill  for  duplicity 
if  it  avers  more  than  one  breach. 
Mooney  z/.  Demerrit,  i  N.  H.  187;  Otis 
V.  Blake,  6  Mass.  336;  Sevey  v.  Black- 
lin,  2  Mass.  542;  Bailey  v.  Rogers,  i 
Me.  193;  Jackson  v.  Rundlet,  i  Woodb. 
&  M.  (U.  S.)  381. 

Several  Counts. — The  several  assign- 
ments of  breach  are  analogous  to  the 
several  counts  in  a  declaration.  Hen- 
drickson  v.  Reinback,  33  111.  299;  Saf- 
ford  V.  Miller,  59  111.  205;  Bardill  v. 
Trustees,  4  111.  App.  94;  Sugden  v. 
Beasley,  9  111.  App.  71;  Abrahams  v. 
Jones,  20  111.  App.  83;  Burroughs  v. 
Clancey,  53  111.  30;  Hibbard  v.  Mc- 
Kindley,  28  111.  240;  People  v.  McClel- 
lan,  137  111.  352;  Kingsford  v.  Button, 
I  L.,  M.  &  P.  479. 

The  several  breaches  alleged  are  in 
the  nature  of  distinct  causes  of  action. 
Beach  v.  Barons,  13  Barb.  (N.  Y.)305. 
But  see  State  v.  Davis,  35  Mo.  406. 

Under  the  Code  Practice  several  sep- 
arate breaches  may  be  assigned  in  a 
single  paragraph  of  complaint,  and 
demurrers  may  be  addressed  to  sin- 
gle breaches,  McFall  v.  Howe  Sewing 
Mach.  Co.,  90  Ind.  148;  Colburn  v. 
State,  47  Ind.  310;  but  each  breach  as- 
signed is  regarded  as  a  separate  para- 
graph, with  a  view  to  making  issue, 
State  V.  Roche,  94  Ind.  372.     Compare 


Taft  V.  Brewster,  6  Johns.  (N.  Y.)334; 
Spaulding  v.  Millard,  17  Wend.  (N.Y.) 
331;  Harmon  v.  Dedrick,  3  Barb.  (N. 
Y.)  192;  Monroe  County  v.  Beach,  9 
Wend.  (N.  Y.)  144;  Warren  v.  Powers, 

5  Conn.  373;  State  v.  Lane,  4  Ind.  163; 
Shoop  V.  State,  6  Ind.  113;  Brown  v. 
Hart,  7  Blackf.  (Ind.)  429;  Vance  v. 
State,  6  Blackf.  (Ind.)  80;  Hill  v.  Fitz- 
patrick,  6  Ala.  314;  Botts  v.  Bridges, 
4  Port.  (Ala.)  274;  Watts  v.  Sheppard, 
2  Ala.  425;  Taylor  v.  Pope,  3  Ala.  190; 
Wilson  V.  Cantrell,  19  Ala.  642;  Will- 
iamson V.  Woolf,  37  Ala.  298;  Garnett 
V.  Yoe,  17  Ala.  74;  Com.  v.  Pray,  i 
Phila.  (Pa.)  58;  Saflford  v.  Miller,  59 
111.  205;  Abrahams  v.  Jones,  20  111. 
App.  83;  Shelton  v.  Durham,  76  Mo. 
434;  Kingsford  v.  Dutton,  i  L. ,  M.  & 
P.  479- 

1.  Shaefer  v.  Minor,  i  How.  (Miss.) 
218;  People  V.  Tilton,  13  Wend.  (N.Y.) 
597;  Cornwallis  v.  Savery,  2  Burr. 
772. 

To  a  plea  of  performance  of  a  bond 
conditioned  to  prosecute  a  suit  to  ef- 
fect, or  abide  by  the  decree  of  the 
court,  a  replication  was  held  ill  which 
assigned  only  one  breach,  viz.,  that 
the  defendant  did  not  prosecute,  etc. 
Reynolds  .  v.  Torrance,  i  Treadw. 
Const.  (S.  Car.)  125. 

When  the  declaration  sets  forth  the 
condition  of  a  bond,  and  it  appears 
that  the  defendant  has  the  right  to 
discharge  and  satisfy  it  by  the  pay- 
ment of  money,  or  in  some  other  and 
different  mode,  at  his  election,  the 
breach  must  be  assigned  specifically. 
Richardson  z*.  Beaumont, 20  N.  J.L.578. 

2.  Union  Bank  v.   Ridgely,  i   Har. 

6  G.  (Md.)  327. 

An  allegation  that  the  breach  oc- 
curred on  a  certain  day  in  July,  1891, 
"and  on  divers  other  days  thereafter 
during  the  months  of  July  and  August, 
1891,"  is  sufficiently  definite  as  to  time. 
Drake  v.  State  (Tex,  Civ.  App.,  1893,) 
23  S.  W.  Rep.  398. 
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g.  Certainty  and  Definiteness. — The  assignment  of  each 
breach  of  a  bond  must  be  perfect  in  itself,  and  cannot  be  made 
by  a  reference  to  other  breaches.  The  breach  must  show  with 
certainty  and  precision  that  the  plaintiff  has  a  cause  of  action.* 


1.  Alabama. — Garrett  v.  Logan,  19 
Ala.  344;  Watts  v.  Sheppard,  2  Ala. 
425;  Ladd  V.  Smith  (Ala.,  1892),  10  So. 
Rep.  836;  Clay  v.  Drake,  Minor  (Ala.) 
164;  Rives  V.  Toulmin,  19  Ala.  288; 
Ridgell  V.  Dale,  16  Ala.  36;  Governor 
V.  Wiley,  14  Ala.  172;  Tuskaloosa  v. 
Lacy,  3  Ala.  618:  Judge  v.  Pharr,  4 
Stew.  &  P.  (Ala.)  332;  Mayfield  v. 
Allen,  Minor  (Ala.)  274;  Powell  v. 
Governor,  13  Ala.  516. 

Arkansas. — State  v.  HoUeman,  21 
Ark.  413;  State  Bank  v.  Clark,  2  Ark. 
375;  McLaughlin  v.  Sproul,  14  Ark. 
178. 

California. — Mendocino  County  v. 
Morris,  32  Cal.  146. 

Connecticut. — Mills  v.  Skinner,  13 
Conn.  436;  Shelton  v.  French,  33  Conn. 
489. 

Illinois. — Fournier  v.  Faggott,  4  111. 
346;  Hibbard  v.  McKindley,  28  111.  240; 
People  V.  Wardlaw,  24  111.  576. 

Indiana. — State  v.  Votaw,  8  Blackf. 
(Ind.)  2;  Hoshaw  v.  Hoshaw,  8  Blackf. 
(Ind.)  258;  Love  v.  Kidwell,  4  Blackf. 
(Ind.)  553;  Uhrig  v.  Sinex,  32  Ind.  493; 
State  V.  Evans,  3  Blackf.  (Ind.)  379; 
Kintner  v.  State,  3  Ind.  86;  Hawthorn 
V.  State,  48  Ind.  464;  Doherty  v.  Chase, 
64  Ind.  73;  Mackenzie  v.  School  Trus- 
tees, 72  Ind.  190;  Boles  v.  McCarty,  6 
Blackf.  (Ind.)  427;  Morris  v.  Price,  2 
Blackf.  (Ind.)  457;  Malone  v.  McLain, 
3  Ind.  532;  Evans  v.  State,  2  Blackf. 
(Ind.)  387;  Hunter  v.  Brown,  68  Ind. 
225;  Stanley  v.  Montgomery,  102  Ind. 
102;  State  V.  Spears,  i  Ind.  515;  Glide- 
well  V.  M'Goughey,  2  Blackf.  (Ind.) 
359;  State  V.  M'Clane,  2  Blackf.  (Ind.) 

193- 

Iowa. — Jones  County  v.  Sales,  25 
Iowa  25. 

Kentucky. — Chiles  v.  Calk,  3  T.  B. 
Mon.  (Ky.)  341. 

Maryland. — Lloyd  w.  Burgess,  4  Gill 
(Md.)  187;  Butler  v.  State,  5  Gill  &  J. 
(Md. )  511;  Burroughs  v.  Clarke,  3  Gill 
(Md.)  196;  State  v.  Dorsey,  3  Gill  & 
J.  (Md.)  75;  M'Mechenz/.  Baltimore,  2 
Har.  &  J.  (Md.)  41;  State  v.  Norris,  2 
Md.  294. 

Massachusetts. — American  Bank  v. 
Adams,  12  Pick.  (Mass.)  303. 

Michigan. — Young  v.  Stephens,  9 
Mich.  506;  People  v.  Lee,  65  Mich.  557. 


Mississippi. — Wharton  v.  Porter,  10 
Smed.  &  M.  (Miss.)  305. 

Missouri. —  State  v-  Pace,  34  Mo. 
App.  458;  State  V.  Thomas,  17  Mo.  503; 
State  V.  Bartlett,  68  Mo.  581. 

New  Hampshire. — Stickney  v.  Stick- 
ney,  21  N.  H.  61;  Cheshire  Bank  v. 
Robinson,  2  N.  H.  126. 

New  Jersey. — Gregory  v.  Freeman, 
22  N.  J.  L.  405. 

New  York. — Hauger  v.  Bernstein,  7 
Daly  (N.  Y.)  340;  People  v.  Brush,  6 
Wend.  (N.  Y.)  454;  Brown  v.  Stebbins, 
4  Hill  (N.  Y.)  154;  Hatch  v.  Peet,  23 
Barb.  (N.  Y.)  575;  McKilHp  v.  Mc- 
Killip,  8  Barb.  (N.  Y.)  552;  Monroe 
County  V.  Beach,  9  Wend.  (N.  Y.)  143; 
Gale  V.  O'Bryan,  12  Johns.  (N.  Y.)  216; 
Gale  V.  O'Brian,  13  Johns.  (N.  Y.)  189; 
Treadwell  v.  Steele,  3  Cai.  (N.  Y.) 
169. 

North  Carolina. — Wright  z'.  Wheeler, 
8  Ired.  (N.  Car.)  184. 

Ohio. — State  v.  Caffee,  6  Ohio  150. 

Pennsylvania. — Rees  v.  Tichenor,  I 
Miles  (Pa.)  183;  Barrington  v.  Wash- 
ington Bank,  14  S.  &  R.  (Pa.)  405. 

Texas. — Drake  v.  State  (Tex.  Civ. 
App.,  1893),  23  S.  W.  Rep.  398. 

Vermont. — Topliff  v.  Hayes,  20  Vt. 
362;  Williams  v.  Willson,  i  Vt.  274. 

Virginia.  —  Elam  v.  Commercial 
Bank,  86  Va.  92;  Dickinson  v.  M'Craw, 
4  Rand.  (Va.)  158;  Mitchell  v.  Thomp- 
son, 2  Patt.  «&  H.  (Va.)  424. 

West  Virginia. — State  v.  Phares,  24 
W.  Va.  657. 

IVisconsin. — Lewis  v.  Woolfolk,  i 
Chand.  (Wis.)  171. 

United  States. — Karthaus  v.  Ferrer, 
I  Pet.  (U.  S.)  222;  Coe  v.  Rankin,  5 
McLean  (U.  S.)  354. 

England. — King  v.  Norman,  4  C.  B. 
884,  56  E.  C.  L.  884;  Plomer  v.  Ross,  5 
Taunt.  386;  Tombs  v.  Painter,  13  East 
i;  Yale  v.  Rex,  6  Bro.  P.  C.  27;  Sim- 
mons V.  Langhorne,  2  Wils.  11. 

A  declaration  on  a  bond  of  indemnity 
must  set  out  wherein  plaintiff  has 
been  damnified ;  a  general  averment  of 
loss  is  insufficient.  Coe  v.  Rankin,  5 
McLean  (U.  S.)354. 

But  it  is  not  necessary,  in  an  action 
for  the  penalty  of  a  bond,  to  declare 
that  the  plaintiff  has  sustained  dam- 
ages by  reason  of  the  defendant's  re- 
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VII.  The  Plea  oe  Answee— 1.  Performance. — Where  the  decla- 
ration sets  out  the  condition  of  a  bond  and  assigns  particular 
breaches,  the  plea  or  answer  should  meet  those  averments  specifi- 
cally ;  a  general  plea  of  performance  is  not  enough.^ 


fusal  to  pay;  nor  to  allege,  after  as- 
signment of  breaches,  that  the  plaintiff 
has  been  injured  by  such  breaches. 
Allison  V.  Farmers'  Bank,  6  Rand. 
(Va.)  204. 

An  averment  of  a  breach  of  the 
bond  entitles  the  plaintiff  to  recover 
what  he  is  legally  entitled  to  by  rea- 
son of  the  breach.  M'Dowell  v.  Bur- 
well,  4  Rand.  (Va.)  317. 

Setting  out  Ordinance. — The  condi- 
tion of  a  bond  being  that  the  princi- 
pal obligor  would  perform  the  duties 
of  treasurer  of  a  municipal  corpora- 
tion, under  an  ordinance  of  such  cor- 
poration, such  ordinance  must  be  set 
out  or  averments  made  of  the  special 
duties  thereby  required  of  the  princi- 
pal obligor,  in  assigning  breaches  of 
the  condition.  Tuskaloosa  v.  Lacy,  3 
Ala.  6i3. 

Stating  Uanner. — In  an  action  of  cov- 
enant, where  the  covenant  is  to  in- 
demnify and  save  harmless  a  party 
from  the  payment  of  a  bond,  a  breach 
that  he  was  forced  and  compelled  to 
pay  the  bond,  without  stating  how 
and  in  what  manner  he  was  compelled 
to  pay,  is  bad  on  special  demurrer. 
Patton  V.  Foote,  i  Wend.  (N.  Y.)  207. 

No  Direct  Averment. — An  assignment 
of  a  breach,  in  a  declaration  on  a  bond 
with  a  collateral  condition,  commenc- 
ing "And  whereas,"  etc.,  and  continu- 
ing to  the  end  by  recital,  without  any 
direct  averment,  is  bad  on  general 
demurrer.  Syme  v.  Griffin,  4  Hen.  & 
M.  (Va.)  277. 

Certainty  Excused. — Where  the  infor- 
mation touching  the  breach  of  a  bond 
is  in  the  possession  of  the  defendant, 
the  assignment  of  the  breach  is  good 
if  it  is  as  specific  and  certain  as  pos- 
sible in  the  case.  Elam  v.  Commercial 
Bank,  86  Va.  92. 

Tennessee. — The  following  is  the 
form  of  a  declaration  assigning 
breaches,  prescribed  by  legislation  in 
Tennessee:  "  The  plaintiff  sues  the  de- 
fendant for dollars,  for  the  breach 

of  the  condition  of  a  bond  [or  agree- 
ment], here  to  the  court  shown,  made 

by  the   defendant  on  the day  of 

,   18 — ,  and  payable  to  the  plain- 

tiflf,    in   the   sum  of dollars,  with 


condition  [here  state  the  condition 
concisely].  And  the  plaintiff  says  the 
condition  of  said  bond  has  been  broken 
by  the  defendant  in  this  [here  state 
concisely  and  distinctly  the  breach  or 
breaches  complained  of  first,  second, 
etc.]:  whereby  the  plaintiff  has  been 
damaged  as  above.  [Signed]  L.  M., 
Attorney  for  the  Plaintiff."  Code 
Tenn.,  §  3649. 

1.  People  V.  McHatton,  7  111.  731; 
Mix  V.  People,  86  111.  329;  Mix  v. 
People,  92  111.  549;  Tait  v.  Parkman, 
15  Ala.  253;  Emanuel  v.  Laughlin,  3 
Smed.  &  M.  (Miss.)  342;  Freeland  v. 
I^uggles,  7  Mass.  511 ;  Tinney  z/.  Ash- 
ley, 15  Pick.  (Mass.)  546, 

Each  breach  should  be  answered 
and  the  time,  place,  and  manner  of 
performance  set  forth.  Postmaster 
Gen'l  V.  Cochran,  2  Johns.  (N.  Y.)4i3; 
Bailey  v.  Rogers,  i  Me.  190;  Morgan 
V.  Morgan,  4  Gill  &  J.  (Md.)395;  Tait 
V.  Parkman,  15  Ala.  253. 

In  an  action  on  a  bond  not  to  settle 
or  continue  as  a  medical  practitioner 
within  fifteen  miles  of  a  certain  place, 
assigning  as  a  breach  that  the  obligor 
had  practised  within  said  fifteen  miles, 
a  plea  of  performance,  generally,  is 
bad.  Thompson  v.  Means,  11  Smed. 
&  M.  (Miss.)  604. 

And  a  plea  of  performance,  gen- 
erally, to  a  declaration  making  nega- 
tive averments  in  assigning  breaches, 
is  not  sufficient.  State  v.  Leavell,  3 
Blackf.  (Ind.)ii7. 

Oyer. — Where  the  condition  of  the 
bond  is  not  set  forth  in  the  declara- 
tion, a  plea  of  performance  is  bad,  if 
oyer  be  not  had.  U.  S.  v.  Arthur,  5 
Cranch  (U.  S.)  257. 

Guardian's  Bond. — If  the  declaration, 
in  debt  on  a  guardian's  bond,  assigns 
specific  breaches,  a  plea  that  defendant 
had  faithfully  discharged  the  duties  of 
his  guardianship  is  bad;  so  also  is  a 
plea  that  defendant  was  not  guilty  of 
alleged  breaches.  Cottingham  v. 
State,  7  Blackf.  (Ind.)  405. 

Burden  of  Proof. — If,  to  an  action  on 
a  penal  bond  to  recover  damages  for 
a  breach  of  its  condition,  the  defend- 
ant pleads  general  performance,  and 
issue  be  joined  thereon,  the  burden  of 
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2.  Non  Damnificatus. — Where  the  condition  of  a  bond  is  merely 
to  indemnify,  the  plea  of  7ion  damnificatus  is  a  good  plea ;  but 
where  a  bond  is  not  one  to  indemnify  against  damage,  but  an  af- 
firmative covenant  to  do  a  specific  thing,  liability  must  be  ad- 
judged, notwithstanding  no  loss  results  from  the  nonperformance  ; 
and  no7i  damnificatus,  or  no  damage,  is  not  a  good  plea.* 

3.  Non  est  Factum. — At  common  law,  in  debt  on  a  bond,  when 
the  defendant  wished  to  deny  the  execution  of  the  bond  or  sought 
to  show  that  it  was  absolutely  void  in  law,  he  pleaded  the  gen- 
eral issue,  non  est  factum.^ 


proof  to  show  a  breach  is  on  the  plain- 
tiff. The  rule  is  otherwise  where 
special  performance  is  pleaded.  Holli- 
day  V.  Cooper,  i  Smed.  &  M.  (Miss.) 
633.  See  Douglas  v.  Hennessy,  15  R. 
I.  272;  State  V.  Short,  2  Harr.  (Del.) 
152;  Mix  V.  People,  92  111.  549;  Frantz 
V.  Smith,  5  Gill  (Md.)  280;  Hammitt 
V.  Bullett,  I  Call  (Va.)  567;  Elam  v. 
Commercial  Bank,  86  Va.  92. 

Prolixity. — Where  the  condition  of  a 
bond  is  in  general  terms,  but  compre- 
hends a  multiplicity  of  matters  or 
multifarious  particulars,  a  general 
plea  of  performance,  to  avoid  pro- 
lixity, is  allowed.  Dawes  v.  Gooch, 
8  Mass.  4S8.  See  Reynolds  v.  Tor- 
rance, I  Treadw.  Const.  (S.  Car.)  125; 
Musgrave  v.  Muscatine  County,  i 
Greene  (Iowa)  446;  Miller  v.  Elliott,  i 
Ind.  484;  State  v.  Hays,  30  W.  Va. 
107. 

1.  The  technical  plea  of  non  damni- 
ficatus can  only  be  used  in  an  action 
on  a  bond  to  ^ave  harmless  and  in- 
demnify. Douglass  V.  Clark,  14  Johns. 
(N.  Y.)  177;  Woods  V.  Rowan,  5 
Johns.  (N.  Y.)  42;  McClure  v.  Erwin, 
3  Cow.  (N.  Y.)3I3;  Andrus  v.  Waring, 
20  Johns.  (N.  Y.)  153;  Coombs  v. 
Newlon,  4  Blackf.  (Ind.)  120;  Ingram 
V.  Wilson,  II  Rich.  (S.  Car.)  461; 
Hicks  V.  Hoos,  44  Mo.  App.  571; 
Williams  v.  Wilson,  i  Vt.  266;  Brent 
V.  Davis,  ID  Wheat.  (U.  S.)  396;  Wash- 
ington V.  Young,  10  Wheat.  (U.  S.) 
406;  Mease  v.  Mease,  Cowp.  47. 

Alternative  Condition. — The  condi- 
tion of  a  bond  was  that  the  defendant 
should  repair  all  damages  done  to  a 
certain  farm  by  a  certain  dam,  and 
should  pay  to  the  plaintiffs  and  their 
assigns  all  damages  that  the  farm 
might  sustain  in  consequence  of  the 
dam.  Held,  that  the  condition  was  in 
the  alternative,  and  that,  in  a  suit  on 
the  bond,  non  damnificatus  was  not  a 


good  plea.     Barrett  v.  Barron,  13  N. 
H.  150. 

Sorrendering  Leased  Premises. — In  an 
action  on  a  bond  to  surrender  a  mill 
at  the  expiration  of  a  lease,  non  damni- 
ficatus is  not  a  good  plea.  Hayes  v. 
New  York  Gold  Min.  Co.,  2  Colo.  273. 

Prison  Limits  Bond. — In  an  action  of 
debt  on  a  bond  conditioned  to  keep 
within  the  prison  limits,  a  plea  in 
bar  admitting  that  the  defendant  had 
walked  out  of  the  limits,  but  alleging 
that  the  plaintiff  (the  sheriff)  had  sus- 
tained no  damage  thereby,  is  bad  on 
demurrer.  Camp  v.  Allen,  12  N.  J. 
L.  I. 

Payment  of  Money. — Non  damnificattis 
cannot  be  pleaded  to  an  action  on  a 
bond  conditioned  for  the  payment  of 
a  sum  of  money  by  a  certain  day, 
though  it  appears  by  the  condition 
that  the  bond  was  given  by  way  of 
indemnity.  Holmes  z/.  Rhodes,  i  B.  & 
P.  638.  Compare  Sears  v.  Nagler,  18 
111.  App.  547;  Elam  v.  Commercial 
Bank,  86  Va.  92;  American  Bldg. 
Loan,  etc.,  Co.  v.  Booth,  17  R.  I. 
736;  Hough  V.  Perkins,  2  How.  (Miss.) 
724;  Everett  v.  State,  28  Md.  190; 
Neville  v.  Williams,  7  Watts.  (Pa.) 
421. 

2.  Alabama. — Garnett  v.  Roper,  10 
Ala.  842;  Manning  z/.  Norwood,  i  Ala. 
429;  Tindal  v.  Bright,  Minor  (Ala.) 
103. 

Arkansas. — Fenter  v.  Obaugh,  17 
Ark.  71;  Nicholay  v.  Kay,  6  Ark.  59. 

Colorado.  —  Anderson  v.  Sloan,  I 
Colo.  484. 

Delaware.  —  State  v.  Houston,  i 
Harr.  (Del.)  230;  Evans  v.  Hudson,  5 
Harr,  (Del.)  366. 

Georgia. — Justices  v.  Sloan,  7  Ga. 
31;  Thompson  v.  Gowen,  79  Ga.  70. 

Illinois. — Pritchett  v.  People,  6  111. 
525;  Phillips  V.  Singer  Mfg.  Co.,  88 
111.    305;    Oberne   v.    Gaylord,   13  111. 
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4.  Nil  Debet. — But  the  plea  of  nil  debet  was  bad  on  general  de- 
murrer ;  that  form  of  a  plea  was  the  general  issue  in  debt  on 
simple  contract.  A  plea  of  ?iil  debet,  though  good  where  the  bond 
is  mere  inducement,  is  bad  where  it  is  the  gist  of  the  action.* 


App.  30;  Treman  v.  Morris,  9  111.  App. 
237;  Herrick  v.  Swartwout,  72  111.  340; 
Frye  v.  Menkins,  15  111.  339;  Home 
Flax  Co.  V.  Beebe,  48  111.  138;  Smith 
V.  Lozano,  i  111.  App.  171;  Sugden  v. 
Beasley,  9  111.  App.  71;  Stearns  v. 
Cope,  log  111.  341;  Fitzsimmons  v. 
Hall,  84  111.  538. 

Kentucky. — Lockhart  v.  Roberts,  3 
Bibb  (Ky.)  361;  Taylor  v.  Taylor,  3 
Bush  (Ky.)  120. 

Maine. — Jewell  v.  Gagne,  82  Me. 
430. 

Maryland. — Union  Bank  v.  Ridgely, 

I  Har.  &  G.  (Md.)  324;  Mitchell  v. 
Williamson,  6  Md.  210;  Burgess  v. 
Lloyd,  7  Md.  178;    Edelin  v.  Sanders, 

8  Md.  118. 

Mississippi. — Clanton  v.  Laird,  12 
Smed.  &  M.  (Miss.)  568. 

Missouri. — Greene  County  v.  Wil- 
hite,  29  Mo.  App.  459;  Stapleton  v. 
Benson,  8  Mo.  13;  State  v.  Ferguson, 

9  Mo.  288;  Payne  v.  Snell,  4  Mo.  238. 
N'eru  Jersey. — Hudson  v.    Winslow, 

35  N.  J.  L.  437;  State  Bank  v.  Chet- 
wood,  8  N.  J.  L.  I. 

New  York. — Commercial  Union  As- 
sur.  Co.  V.  Bauer,  s8  Hun  (N.  Y.) 
64. 

North  Carolina. — Ford  v.  Vandyke, 

II  Ired.  (N.  Car.)  227. 
Pennsylvania. — Fritz  v.  Montgomery 

County,  17  Pa.  St.  130;  Schuylkill 
County  V.  Copley,  67  Pa.  St.  386. 

South  Carolina. — Ison  v.  Ison,  6 
Rich.  (S.  Car.)  380. 

Texas. — Poer    v.    Brown,    24    Tex. 

34- 

Virginia. — Bell  v.  Allen,  3  Munf. 
(Va.)  118;  Jackson  v.  Webster,  6 
Munf.  (Va.)  462;  Cleaton  v.  Cham- 
bliss,  6  Rand.  (Va.)  86. 

IVest  Virginia.  —  Kuykendall  v. 
Ruckman,  2  W.  Va.  332;  American 
Buttonhole,  etc.,  Mach.  Co.  v.  Bur- 
lack,  35  W.  Va.  647. 

United  States.— U.  S.  v.  Dair,  4 
Biss.  (U.  S.)  280;  Greathouse  v.  Dun- 
lap,  3  McLean  (U.  S.)  303;  U.  S.  v. 
Sawyer,  i  Gall.  (U.  S.)  87. 

Fraud  in  the  manner  of  obtaining  a 
bond,  so  far  as  relates  to  the  execu- 
tion thereof,  is  a  good  defense  to  an 
action  on  it,  and  maybe  shown  on  the 


plea  of  non  est  factum.  Van  Valken- 
burgh  V.  Rouk,  12  Johns.  (N.  Y.)  337; 
Dorr  V.  Munsell,  13  Johns.  (N.  Y.) 
430;  Dale  V.  Roosevelt,  9  Cow.  (N.  Y.) 
307;  Taylor  v.  King,  6  Munf.  (Va.) 
358;  Huston  V.  Williams,  3  Blackf. 
(Ind.)  170. 

1.  Alabama. — Ansly  v.  Mock,  8  Ala. 
444;  Reid  V.  Nash,  23  Ala.  733. 

Arkansas. — Sevier  v.  Wilson,  8  Ark. 
496;  McFarland  v.  State  Bank,  4  Ark. 
44. 

Colorado. — Jenness   v.  Black   Hawk, 

2  Colo.  578;  Anderson  v.  Sloan,  i  Colo. 
484. 

Illinois. — Davis  v.  Burton,  4  111.  41; 
King  V.  Ramsay,  13  111.  619;  Caldwell 
V.  Richmond,  64  111.  30;  Kilgour  v. 
Drainage  Com'rs,  in  111.  342;  Price 
V.  Farrar,  5  111.  App."  536;  Meyer  v. 
Wiltshire,  92  111.  395;  Mix  v.  People, 
92  111.  549. 

Indiana. — Hooker  z/.  State,  7  Blackf. 
(Ind.)  272;  Noel  v.  State,  6  Blackf. 
(Ind.)  523;  Smith  v.  Stewart,  6  Blackf. 
(Ind.)  162. 

Kentucky. — Hanna  v.  McKenzie,  5  B. 
Mon.  (Ky.)  314. 

Mississippi. — Butler  v,  Alcus,  51 
Miss.  47. 

New  Jersey. — Ohlmeyer  v.  Kent,  2 
N.   J.   L.    52;    Howard   v.    Blackford, 

3  N.  J.  L.  348;  Allen  v.  Smith,  12  N. 
J.  L.  159. 

New  York. — Blydenburgh  v.  Car- 
penter, Hill  &  D.  Supp.  (N.  Y.)  169; 
Bullis  V.  Giddens,  8  Johns.  (N.  Y.) 
82;  Minton  v.  Woodsworth,  11  Johns. 
(N.  Y.)474;  Hart  v.  Brady,  i  Sandf. 
(N.  Y.)626. 

Vermont. — Dyer  v.  Cleaveland,  18 
Vt.  241. 

United  States. — Sneed  v.  Wister,  8 
Wheat.  (U.  S.)  690;  U.  S.  v.  Spencer, 
2  McLean  (U.  S.)  405. 

England. — Anonymous,  2  Wils.  10. 

But  in  an  action  of  debt  on  a  bond, 
where  the  plaintiff,  instead  of  demur- 
ring, replies  to  a  plea  of  nil  debet,  he 
will  be  put  upon  proof  of  every  alle 
gation  in  his  declaration;  and  the  de- 
fendant may  avail  himself  of  any 
ground  of  defense  which,  in  general, 
might  be  taken  advantage  of  under 
that    plea.      Gargan   v.    School    Dist. 
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Payment. 


5.  Want  or  Failure  of  Consideration. — Want  or  failure  of  considera- 
tion cannot,  by  common  law,  be  pleaded  in  bar  of  an  action  on  a 
bond.* 

6.  Nul  tiel  Eecord. — The  plea  of  ««///<?/ record  is  not  a  proper 
plea  to  an  action  on  a  bond,  even  though  the  bond  is  required  by 
law  to  be  recorded.* 

7.  Payment. — Where  payment  has  been  made  to  satisfy  the 
breach  of  a  bond,  the  plea  should  admit  the  breach,  and  avoid  it 
by  setting  forth  payment  in  satisfaction.' 


No.  15,  4  Colo.  53;  Eakle  v.  Oliver,  5 
Blackf.  (Ind.)  3;  Noel  v.  State,  6 
Blackf.  (Ind.)  523;  Parish  v.  State,  3 
Ind.  209;  Shook  v.  State,  6  Ind.  113; 
Parks  V.  State,  7  Mo.  194;  Price  v. 
Farrar,  5  111.  App.  536;  Miller  v. 
Moses,  56  Me.  128;  Philbrook  v. 
Burgess,  52  Me.  271;  U.  S.  v.  Spen- 
cer, 2  McLean  (U.  S.)  405. 

1.  Alabama.  —  Giles  v.  Williams,  3 
Ala.  316;  Craig  v.  Blow,  3  Stew.  (Ala.) 
448;  Johnson  v.  Caffey,  59  Ala.  331. 

Arkansas. — Haralson  v.  Walker,  23 
Ark.  415. 

Illinois. — Nye   v.   Raymond,   16  111. 

153- 

Indiana. — Hays  v.  Muir,  I  Ind.  174; 
Leonard  v.  Bates,  i  Blackf.  (Ind.) 
173;  Flack  V.  Cunningham,  i  Blackf. 
(Ind.)  107;  McDorman  v.  Jellison,  7 
Blackf.  (Ind.)  304. 

Kentucky. — Peebles  v.  Stephens,  i 
Bibb  (Ky.)  500;  Minor  v.  Kelly,  5  T. 
B.  Mon.  (Ky.)  272. 

Maryland. — Mitchell  v.  Williamson, 
6  Md.  210. 

Missouri. — Bruffey  v.  Brickey,  5 
Mo.  395;  Bates  v.  Hinton,  4  Mo.  78; 
Smith  V.  Busby,  15  Mo.  387. 

New  York. — Vrooman  v.  Phelps,  2 
Johns.  (N.  Y.)  177;  Hart  v.  Bradv,  i 
Sandf.  (N.  Y.)626;  M'Clure  v.  Erwin, 

3  Cow.  (N.  Y.)  313;  Steuben  County 
Bank  v.  Maithewson,  5  Hill  (N.  Y.) 
249;  Dorian  v.  Sammis,  2  Johns.  (N.  Y.) 
179,  note;  Dorr  v.  Munsell,  13  Johns. 
(N.  Y.)  430;  Case  v.  Boughton,  11 
Wend.  (N.  Y.)  106. 

North  Carolina. — Parker  v.  Flora, 
63  N.  Car.  474;  Boyt  v.  Cooper,  2 
Murph.  (N.  Car.)  286. 

South  Carolina. — Gaillard  v.  Tren- 
holm.  5  Rich.  (S.  Car.)  356;  Thompson 
V.  M'Cord,  2  Bay  (S.  Car.)  76. 

United  States. — U.   S.  v.  McKewan, 

4  Blatchf.  (U.  S.)  383;  Chapman  v. 
Smith.  16  How.  (U.  S.)  114;  Great- 
house  V.  Dunlop,  3  McLean  (U,  S.) 
303- 


2.  Arnott  v.  Friel,  50  111.  174;  State 
V.  Houston,  I  Harr.  (Del.)  230.  But 
see  Hawley  v.  Middlebrook,  28  Conn. 
527- 

3.  Arkansas.  —  Eason  v.  Fisher,  i 
Ark.  90. 

Maryland. — Shriner  v.  Lawborn,  12 
Md.  170;  Karthaus  v.  Owings,  2  Gill 
&  J.  (Md.)  430;  Williams  v.  Creemer, 

4  Har.  &  M.  (Md.)  420. 
Massachusetts.  —  CoflSn  v.  Jones,  11 

Pick.  (Mass.)  45. 

New  Jersey. — Marvin  v.  Bolles,  18 
N.  J.  L.  365;  Rozenkrantz  v.  Durling, 
29  N.  J.  L.  191. 

New  York. — Hart  v.  Meeker,  i 
Sandf.  (N.  Y.)  623;  Chandler  v.  Her- 
rick,  19  Johns.  (N.  Y.)  129. 

North  Carolina. — Bryan  v.  Drake, 
3  Dev.  &  B.  (N.  Car.)  72. 

Ohio. — Short  z/.  Lancaster, 1 7  Ohio  96. 

Pennsylvania. — Baring  v.  Shippen, 
2  Binn.  (Pa.)  154;  Carpenter  j/.  Groff, 

5  S.  &  R.  (Pa.)  162;  McCulloch  v. 
McKee,  16  Pa.  St.  289. 

South  Carolina. — Jones  v.  Griffin,  i 
Strobh.  (S.  Car.)  31. 

Vermont. — Watson  v.  Joslyn,  27  Vt. 
611. 

Virginia. — Thatcher  v.  Taylor,  3 
Munf.  (Va.)  249. 

England. — Ashbee  v.  Pidduck,  I  M. 

6  W.  569;  Wodehouse  v.  Farebrother, 
5  El.  &  Bl.  277,  85  E.  C.  L.  277;  Baldie 
V.  Elers,  5  T.  R.  250;  Marriage  v.  Mar- 
riage, I  C.  B.  761,  50  E.  C.  L.  761. 

In  an  action  on  a  bond  for  the  per- 
formance of  a  duty  and  for  indemnity, 
a  plea  which  avers  payment  of  all  that 
the  plaintiff  has  paid  and  expended, 
instead  of  admitting  the  breach  and 
averring  payment  of  the  sums  claimed 
in  the  declaration,  is  bad.  Hart  v. 
Meeker,  i  Sandf.  (N.  Y.)623. 

Payment  of  interest  must  be  pleaded 
in  debt  on  a  bond.  Livingston  v. 
Romaine,  Anth.  (N.  Y.)  145. 

A  plea  of  payment  before  the  day 
is  bad.     Anonymous,  2  Wils.  150. 
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BONDS. 


New  Matter. 


8.  Fraud. — In  an  action  of  debt  on  a  bond,  the  defendant  cannot 
plead  a  failure  of  consideration,  or  that  he  was  induced  to  give 
the  bond  by  a  fraudulent  representation  of  the  value  of  a  thing. 
Fraud  may  be  given  in  evidence,  under  plea  of  non  est  factum,  only 
where  it  relates  to  the  execution  of  the  instrument.* 

9.  Tender. — A  tender  before  the  day  may  well  be  pleaded  to 
debt  on  a  bond  conditioned  to  pay  money  at  or  upon  a  certain 
day.* 

10.  New  Matter. — That  which  amounts  to  new  matter  under 
the  codes,  or  to  matter  in  confession  and  avoidance  at  common 
law,  must  be  specially  pleaded.^ 


But  where,  to  an  action  on  a  bond 
conditioned  to  pay  money  on  or  before 
a  certain  day,  the  defendant  pleaded 
that  he  did  pay  it  before  the  day, 
to  wit,  on  such  a  day — held,  good. 
Anonymous,  2  Wils.  173;  Fletcher  v. 
Hennington,  2  Burr.  944;  Geddings  v. 
Geddings,  i  Ld.  Ken.  335. 

To  an  action  upon  a  bond,  the  de- 
fendant may  plead  post  diem  as  to  part 
payment  in  satisfaction.  Husband 
V.   Davis,   ID  C.   B.  645,   70  E.   C.   L. 

645- 

The  defendant  may  plead  a  plea  of 
solvit  post  diem  to  the  interest  alone. 
Hodgkinson  v.  Wyatt,  i   D.  &  L.  668. 

Pennsylvania. — In  debt  on  a  bond  in 
Pennsylvania,  where  the  plea  of  pay- 
ment is  pleaded,  it  is  incumbent  on 
the  defendant  to  make  out  such  a  case 
as  would  entitle  him  to  relief  in  a 
court  of  equitv.  Evans  v.  Mengel,  i 
Pa.  St.  68. 

1.  Arkansas. — Ferguson  v.  McCain, 
23  Ark.  210;  Hughes  v.  Sloan,  8  Ark. 
146. 

District  of  Columbia. — Postmaster 
Gen'l  V.  Ustick,  4  Wash.  (U.  S.)  347. 

Indiana. — Hunt  v.  State,  53  Ind. 
321;  Jenners  v.  Howard,  6  Blackf. 
(Ind.)  240;  Miller  v.  Elliott,  i  Ind. 
484. 

Kentucky. — Terry  v.  Hazlewood,  i 
Duv.  (Ky.)  104;  Higgs  v.  Smith,  3  A. 
K.  Marsh.  (Ky.)  338. 

Massachusetts.  —  American  Bank  v. 
Adams,  12  Pick.  (Mass.)  303. 

Missouri. — Casey  v.  Smales,  4  Mo. 

77. 

New  Jersey. — Mason  v.  Evans,  i  N. 
J.  L.  211;  Lord  V.  Brookfield,  37  N.  J. 
L.  552;  Dubois  V.  Loper,  i  N.  J.  L. 
438. 

Vermont. — Davis  v.  Cole,  i  Tyler 
(Vt.)  262. 

Virginia. — Cunningham  v.  Smith, 
10  Gratt.  (Va.)  255;    Chew  v.  Moffett, 


6  Munf.  (Va.)  120;    Fleming  v.  Toler, 

7  Gratt.  (Va.)  310;  Wilson  v.  Spencer, 
II  Leigh  (Va.)  271;  Wyche  z/.  Macklin, 
2  Rand.  (Va.)  426;  Tomlinson  v. 
Mason,  6  Rand.  (Va.)  169. 

West  Virginia. — Morrow  v.  Bailey, 
2  W.  Va.  326. 

Wisconsin.  —  J£.X.nz.  L.  Ins.  Co.  v. 
Mabbett,  18  Wis.  667. 

United  States. — Withers  v.  Greene, 
9  How.  (U.  S.)  213. 

A  plea  alleging  that  a  bond  "was 
obtained  by  fraud,  covin,  and  misrep- 
resentation," is  bad  on  demurrer; 
the  facts  which  constitute  the  fraud 
must  be  stated.  Giles  v.  Williams,  3 
Ala.  316;  Clay  v.  Dennis,  3  Ala.  375. 
Contra,  Pence  v.  Smock,  2  Blackf. 
(Ind.)  316.  Compare  Dorr  v.  Munsell, 
13  Johns.  (N.  Y.)  430;  Stevens  v.  Jud- 
son,  4  Wend.  (N.  Y.)  471;  Dale  v. 
Roosevelt,  9  Cow.  (N.  Y.)  307;  Case 
V.  Boughton,  11  Wend.  (N.  Y.)  ro6. 

2.  M'Hard  v.  Whetcroft,  3  Har.  & 
M.  (Md.)86. 

And  a  tender,  after  the  day,  of  what 
is  justly  due  on  the  bond,  may  be  well 
pleaded.  Tracy  v.  Strong,  2  Conn. 
659.  Contra,  Underbill  v.  Mathews, 
Bull.  N.  P.  71. 

A  plea,  to  an  action  on  a  bond  to 
deliver  goods  at  a  certain  time  and 
place,  that  the  defendant  was  ready 
and  willing  to  deliver  them  to  the  plain- 
tiff at  the  time  and  place  appointed, 
but  the  plaintiff  was  not  present  to 
accept  them,  is  bad  on  demurrer.  The 
plea  should  state  that  the  defendant 
was  at  the  place  appointed,  in  person, 
or  by  his  agent,  ready  to  deliver,  etc. 
Savary  v.  Goe,  3  Wash.  (U.  S.)  140. 
See  Cox  v.  Way,  3  Blackf.  (Ind.)  143; 
Hunt  V,  Reeves,  5  Blackf.  (Ind.)  177; 
Fretageot  v.  Owen,  7  Blackf.  (Ind.) 
231. 

3.  Union  Bank  v.  Ridgely,  i  Har. 
&  G.  (Md.)  325;    Martin  v.  Garrett,  7 
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Certainty. 


11.  Certainty. —  Every  plea  in  discharge  or  avoidance  of  a  bond 
should  state  positively  and  in  direct  terms  the  matter  in  dis- 
charge or  avoidance,  and  not  leave  the  defense  relied  on  to  be  in- 
ferred.* See  article  Definiteness  and  Certainty  in  Plead- 
ings. 


Har.  &  J.  (Md.)272;  Maddox  s/.  State, 

4  Har.  &  J.  (Md.)  539;  Boteler  v. 
State,  8  Gill  &  J.  (Md.)  384;  Wallace 
V.  Finberg,  46  Tex.  35;  Harding  v. 
Minear,  54  Gal.  502;  Reed  v.  Phillips, 

5  111.  39;  Gaddy  v.  McCleave,  59  111. 
182;  Horner  v.  Boyden,  27  111.  App. 
573;  Miller  v.  Elliott,  i  Ind.  484;  Ho- 
boken  v.  Evans,  31  N.  J.  L.  342;  Cox 
V.  Weed  Sewing  Mac^.  Co.,  57  Miss. 
350;  Grand  Chute  v.  Winegar,  15 
Wall.  (U.  S.)  355. 

Duress,  Infancy,  and  Usury. — If  a  de- 
fendant seeks  to  avoid  a  bond  for 
duress,  infancy,  or  usury  he  must 
specially  plead  the  matter.  Union 
Bank   v.  Ridgely.  i   Har.  &  G.  (Md.) 

325- 

Void  Condition. — A  defendant  cannot 
take  advantage  of  a  void  condition  in 
a  bond  without  setting  it  out.  Colton 
V.  Goodridge,  2  W.  Bl.  1108. 

Illegal  Bond. — A  plea  seeking  to 
avoid  a  bond  for  being  illegally  taken, 
colore  officii,  should  specially  state  all 
the  facts  which  show  that  illegality. 
U.  S.  V.  Sawyer,  i  Gall.  (U.  S.)  86. 

Arbitration  Bond. — In  an  action  on 
an  arbitration  bond,  if  the  arbitrators 
failed  to  consider  all  the  matters  sub- 
mitted, and  such  failure  was  not  oc- 
casioned by  the  neglect  of  the  com- 
plaining party  to  furnish  the  necessary 
proof  relating  thereto,  this  is  a  matter 
of  defense  to  be  set  up  by  the  proper 
plea.     Stearns  v.  Cope,  109  111.  341. 

Attachment  Bond. — In  a  suit  on  an 
attachment  bond  the  petition  averred 
generally  that  plaintiff  in  the  attach- 
ment had  failed  to  prosecute  his  action 
without  delay  and  with  effect;  and 
further,  that  a  judgment  had  been 
rendered  for  defendant  in  the  trans- 
action on  a  plea  in  abatement.  Held, 
that  an  allegation  in  the  answer  that 
the  attachment  suit  was  still  pending 
on  a  motion  for  a  new  trial,  and  un- 
disposed of,  set  up  no  new  matter  re- 
quiring a  replication.  State  v.  Will- 
iams, 48  Mo.  210. 

1.  Alabama, — Gibbs  v.  Frost,  4  Ala. 

721;  Manning  v.  Norwood,  i  Ala.  429. 

Arkansas. — Levy  v.  Very,  ^  Ark. 

148;  Cummins  v.  Harrell,  6  Anc.  308. 


California. — McDermott  v.  Isbell,  4 
Cal.  113. 

Connecticut. — Filer  v.  Bissel,  2  Root 
(Conn.)  347. 

Florida. — Booske  v.  Gulf  Ice  Co., 
24  Fla.  551. 

Illinois. — Fitzsimmons  v.  Hall,  84 
111.  538;  Goelz  V.  Joerg,  64  111.  114. 

Indiana. — Miller  v.  Elliott,  i  Ind. 
484;  Cammack  v.  Rupert,  4  Blackf. 
(Ind.)  153;  Woodruff  v.  Dobbins.  7 
Blackf.  (Ind.)  582;  Kempshall  v.  East, 
127  Ind.  320;  Patterson  v.  Salmon,  3 
Blackf.  (Ind.)  131;  Coombs  v.  New- 
Ion,  4  Blackf.  (Ind.)  120;  Sammons  v. 
Newman,  27  Ind.  508;  Sumpter  v. 
Wilson,  I  Ind.  144;  State  v.  Marshall, 
20  Ind.  287;  Winningham  v.  State,  56 
Ind.  243. 

Louisiana.  —  Wilkins  v.  Bobo,  13 
La.  Ann.  430. 

Maryland. — Franklin  F.  Ins.  Co.  v. 
Hamill,  5  Md.  170;  Woottons  v. 
Sprigg,  4  Har.  &  M.  (Md.)  352. 

Massachusetts. — Clarke  v.  Moies,  11 
Gray  (Mass.)  133;  Bond  v.  Cutler,  10 
Mass.  419;  Lindsay  v.  Blood,  2 
Mass.  518;  Sevey  v.  Blacklin,  2  Mass, 

541-  ... 

Mississippi.  —  Higdon  v.  Vaughn, 
58  Miss.  572. 

Missouri. — Poteet  v.  Boyd,  10  Mo. 
160;  Shelton  v.  Durham,  76  Mo.  434; 
Third  Nat.  Bank  v.  Owen.ioi  Mo.  558. 

New  Jersey. — Meyer  v.  Elizabeth,  2 
N.  J.  L.  J.  281;  Hanness  v.   Bonnell, 

23  N.  J.  L.  159;  Hoboken  v.  Evans, 
31  N.  J.  L.  342;  Morris  Canal,  etc., 
Co.  V.  Van^Vorst,  21  N.  J.  L.  100; 
Shotwell  V.  Dennis,  14  N.  J.  L.  501; 
Copperthwait  v.  Dummer,  18  N.  J.  L. 
258;  Bennington  Iron  Co.  v.  Ruther- 
ford, 18  N.  J.  L.  467;  State  Bank  v. 
Chetwood,  8  N.  J.  L.  i;  Hoffman  v. 
Brown,  6  N.  J.  L.  429. 

New  York. — Hart  v.  Brady,  i 
Sandf.  (N.  Y.)  626;  Beers  v.  Pinney, 
12  Wend.  (N.  Y.)  309. 

Ohio. — Cairnes  v.  Knight,  17  Ohio 
St.  68. 

Pennsylvania. — Axtell  v.   Caldwell, 

24  Pa.  St.  88. 

South  Carolina, — McCall  v.  Evans, 
2  Brev.  (S.  Car.)  3. 
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Several  Fleas. 


12.  Action  by  Assignee. — In  an  action  upon  a  penal  bond  the  de- 
fendant may,  under  the  Code  of  Civil  Procedure,  avail  himself  of 
any  defense,  legal  or  equitable,  which  he  may  have  to  the  claim 
or  demand  made  against  him,  though  the  action  be  prosecuted 
by  an  assignee.* 

13.  Several  Pleas. — At  common  law  a  defendant  could  only  in- 
terpose one  plea  to  an  action  on  a  bond,  as  the  pleading  of  sev- 
eral pleas  would  have  been  an  infringement  of  the  rule  against 
duplicity.  The  Stat.  4  Anne,  c.  16,  §4,  was  passed  to  enable  a 
defendant  to  plead  as  many  several  matters  as  he  deemed  neces- 
sary for  his  defense.  Under  this  statute,  and  also  under  the 
Codes  of  Civil  Procedure,  the  defendant  is  enabled  to  plead  sev- 
eral pleas  and  to  set  up  all  the  defenses  he  may  have  to  an  ac- 
tion on  a  bond.* 


Vermont. — Freeman  v.  Henry,  48 
Vt.  553;  Carpenter  v.   Briggs,    15  Vt. 

34- 

United  States. — Bevins  v.  Ramsey, 
15  How.  (U.  S.)  179;  Bryant  v.  Hun- 
ters, 3  Wash.  (U.  S.)  48;  U.  S.  V.  Brad- 
ley, 10  Pet.  (U.  S.)  343. 

England. — Benham  v.  Mornington, 
3  C.  B.  133,  54  E.  C.  L.  133. 

1.  Western  Bank  v.  Sherwood,  29 
Barb.  (N.  Y.)383. 

In  an  action  upon  a  bond  con- 
ditioned to  pay  a  sum  of  money, 
brought  by  an  assignee,  the  de- 
fendant alleged  in  his  answer  that 
the  bond  and  a  mortgage  to  secure  its 
payment  were  executed  to  J.,  in  con- 
sideration that  J.  would  perform  cer- 
tain covenants  contained  in  an  agree- 
ment between  the  parties,  and  that  J. 
had  failed  to  perform  these  covenants 
— held,  that  these  allegations  consti- 
tuted a  good  defense.  Western  Bank 
V.  Sherwood,  29  Barb.  (N.  Y.)383. 

In  an  action  on  a  bond  by  an  as- 
signee thereof,  a  plea  simply  averring 
that  the  obligee  had  made  a  previous 
assignment  of  the  bond  to  another 
person,  is  bad  on  general  demurrer. 
The  plea  should  go  further  and 
show  that  such  previous  assignee  was 
the  owner  of  the  bond  when  the  action 
was  commenced.  Marvin  v.  Bolles, 
18  N.  J.  L.  365.  Compare  Arthur  v. 
Brooks,  14  Barb.  (N.  Y.)  533;  Rich- 
ards V.  Morris  Canal,  etc.,  Co.,  18  N. 
J.  L.  250;  Stevens  v.  Bowers,  16  N.  J. 
L.  16;  Copperthwait  v.  Dummer,  18 
N.  J.  L.  258;  Prewett  v.  Vaughn,  2i 
Ark.  417;  Neely  v.  State  Bank,  4  Ark. 
522;  Bennett  v.  Giles.  6  Leigh  (Va.) 
316;  Craig  V.  Vicksburg,  31  Miss.  216; 
Goudy   V.    Gebhart,   i    Ohio   St.  262; 


McCausland  v.  Drake,  3  Stew.  (Ala.) 
344- 

2.  Non  est  Facttim  and  Nttl  Tiel  Becord. 
— Non  est  factum  and  nul  tiel  record 
may  be  pleaded  together,  in  an  action 
on  a  bond  of  record  in  court.  Brown 
V.  Bickle,  7  Ark.  410. 

6en»ral  Ferformance  and  non  est  Fac- 
tum.— General  performance  and  non 
est  factum  can  be  pleaded  under  Stat. 
4  Anne,  c.  16,  at  the  same  time.  Ten- 
der was  the  only  plea  disallowed  with 
the  general  issue,  on  account  of  in- 
consistency. Union  Bank  v.  Ridgely, 
I  Har.  &  G.  (Md.)  324;  Hamilton  v. 
Waring,  2  Brev.  (S.  Car.)  163. 

But  it  has  been  held  that  a  plea  de- 
nying the  execution  of  a  bond  and  one 
alleging  performance  cannot  be  plead- 
ed together.  Pope  v.  Latham,  i  Ark. 
66. 

Hil  Debat  and  non  est  Factum. — There 
is  not  necessarily  inconsistency  be- 
tween the  pleas  of  nil  debet  and  non 
est  factum,  to  a  suit  on  a  bond;  and  an 
order  striking  out  the  latter  plea  as 
inconsistent  with  the  former,  is  er- 
roneous. Grand  Chute  v.  Winegar, 
15  Wall.  (U.  S.)355. 

If  on  est  Factum  and  Accord  and  Satis- 
faction.— Accord  and  satisfaction  is 
not  necessarily  inconsistent  with  the 
plea  of  non  est  factum.  Accident  Ins. 
Co.  V.  Baker,  34  W.  Va.  668. 

ITon  est  Factum  and  Belease. — Matters 
operating  a  release  of  a  bond  and  non 
est  factum  are  inconsistent.  Accident 
Ins.  Co.  V.  Baker,  34  W.  Va.  669. 

Different  Forms  for  Same  Defense. — 
But  where  there  is  only  one  defense 
it  cannot  be  made  the  subject-matter 
of  sefiral  pleas.  Prewett  v.  Vaughn, 
21  Ark.  417;  Governor  v.  La  Gow,  43 
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14.  Partial  Defenses. — If  a  plea  which  purports  to  answer  all  the 
breaches  in  the  declaration  is  a  good  answer  to  some  of  them 
only,  a  special  demurrer  will  lie.* 

15.  Joint  Pleas. — Where  several  defendants  have  joined  in  pleas 
in  bar  to  an  action  on  a  bond,  they  cannot  afterwards  sever  and 
plead  matter  of  personal  discharge.* 

VIII.  Departuke  in  Pleading. — In  all  actions  on  bonds  care 
must  be  taken  that  there  is  no  departure  in  pleading.  A  depart- 
ure takes  place  when,  in  any  pleading,  the  party  deserts  the 
ground  that  he  took  in  his  last  antecedent  pleading  and  re- 
sorts to  another.*     See  article  Departure. 


111.  134;  Sluyter  v.  Union  Cent.  L. 
Ins.  Co.,  3  Ind.  App.  312.  Sec  Crain 
V.  Yates,  2  Har.  &  G.  (Md.)  332; 
Dickinson  v.  Burr,  7  Ark.  34;  Atkin- 
son z^.  Foxworth,  53  Miss.  741;  State 
V.  Van  Pelt,  i  Ind.  304;  Hartzz/.Com., 
I  Grant  Cas.  (Pa.)  359. 

1.   U.    S.  V.  Willard,  i  Paine  (U.  S.) 

539- 

A  plea  in  bar  is  bad  which  admits 
the  plaintiff's  right  to  recover  part  of 
the  debt  demanded;  the  defendant 
should  apply  for  reduction  of  the 
penalty.  Fitzgerald  v.  Hart,  4  Mass. 
429;  U.  S.  V.  Arnold,  i  Gall.  (U.  S.) 
348. 

The  averment  in  a  plea  that  the 
obligees  released  a  "large  part  "of 
the  debt  specified  in  the  bond,  is  de- 
fective for  uncertainty;  but  this  de- 
fect can  only  be  taken  advantage  of 
by  special  demurrer.  Mitchell  v.  Will- 
iamson, 6  Md.  210. 

Pleas  that  the  sum  specified  in  the 
bond  declared  on,  in  pounds  sterling, 
was  not  so  much  as  the  plaintiff  com- 
puted in  his  ad  damnum,  and  that 
defendant  did  not  owe  plaintiff  as  large 
a  sum  as  the  latter  claimed  in  his  ad 
damnum,  are  bad  on  demurrer.  Gur- 
ney  v.  Hoge,  6  Blatchf.  (U.  S.)  499. 

In  an  action  against  the  executor  of 
an  obligor  who  had  bound  himself  to 
settle  a  sum  of  money  on  his  wife,  if 
the  defendant  pleads  a  devise  of  land 
by  the  obligor  as  a  performance,  and 
judgment  is  against  the  executor  on 
demurrer,  yet  a  court  of  equity  is  not 
thereby  barred  from  deciding  the  de- 
vise to  be  a  satisfaction  pro  tanto. 
Bryant  v.  Hunters,  3  Wash.  (U.  S.)  48. 

2.  Andrus  v.  Waring,  20  Johns.  (N. 
Y.)  153.  See  also  Rittenhouse  v.  Lev- 
ering, 6  W.  &  S.  (Pa.)  190;  Collins  v. 
Lemasters,  i  Bailey  (S.  Car.)  348; 
Gott  V.  State,  44  Md.  319. 


3.  In  an  action  of  debt  on  a  bond 
with  a  collateral  condition,  where  the 
defendant  has  pleaded  general  per- 
formance, and  the  plaintiff  replied,  as- 
signing a  breach  of  the  condition,  it 
is  a  departure  for  the  defendant  to  al- 
lege, in  his  rejoinder,  matter  which 
shows  that  the  bond  never  had  any 
legal  existence.  State  v.  Dorsey,  3 
Gill  &  J.  (Md.)  75. 

The  plea  was  that  a  bond  was  made 
in  New  Jersey,  in  pursuance  of  a  cor- 
rupt agreement,  etc.,  not  denying  that 
it  was  made  in  New  York,  as  alleged 
by  the  plaintiffs.  The  replication  re- 
affirmed the  allegations  in  the  declara- 
tion that  it  was  made  in  New  York,  in 
pursuance  of  a  lawful  agreement,  etc., 
and  denied  an  agreement  in  New  Jer- 
sey. A  rejoinder  that  it  was  not  made 
in  New  York,  in  pursuance  of  a  law- 
ful agreement,  etc. ,  was  held  a  depart- 
ure from  the  plea.  Bennington  Iron 
Co.  V.  Rutherford,  18  N.  J.  L.  468. 

In  an  action  of  debt  on  an  admin- 
istration bond,  the  defendant  pleaded 
performance,  to  which  the  plaintiff  re- 
plied that  D.  (for  whose  use  the  suit 
was  brought)  had  recovered  judgment 
against  the  executor,  who  had  assets, 
but  had  refused  to  pay  him.  Defend- 
ant rejoined,  confessing  assets  with  an 
uncare  prist,  etc.  The  plaintiff  then 
demurred  by  reason  of  the  departure, 
and  the  demurrer  was  held  good. 
Lord  Proprietary  v.  Cockshut,  i  Har. 
&  M.  (Md.)  40. 

Where,  to  debt  on  an  obligation  con- 
ditioned for  the  conveyance  of  land 
by  deed,  such  as  counsel  should  ad- 
vise, the  defendant  pleaded  "per- 
formance of  covenants,  with  leave  to 
give  the  special  matters  in  evidence," 
and  the  plaintiff  replied  that  the  de- 
fendant did  not  convey  on  or  before  a 
certain  day,  to  which  the  defendant 
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IX.  The  Judgment. — Judgment  on  a  bond  with  conditions 
should  be  for  the  penalty  therein,  to  be  discharged  by  payment  of 
the  damages  sustained  from  assigned  breaches.* 

Under  the  Code. — And  under  the  Codes  of  Civil  Procedure  this  is 
also  the  rule.     In  an  action  upon  a  penal  bond,  the  judgment,  in 


rejoined  that  the  plaintiff's  counsel 
did  not  advise  a  conveyance — held, 
that  the  defendant  had  waived  the  lib- 
erty of  giving  the  special  matter  in 
evidence,  and  that  the  rejoinder 
afterwards  amounted  to  a  departure. 
M'Sherry  v.  Askew,  i  Yeates  (Pa.)  79. 
1.  Alabama. — Garnett  z/.Yoe,  17  Ala. 

74- 

Illinois. — Toles  v.  Cole,  11  111.  562; 
Stose  V.  People,  25  111.  600;  Eggleston 
V.  Buck,  31  111.  254;  Wales  v.  Bogue, 
31  111.  464. 

Iowa. — Cameron  v.  Boyle,  2  Greene 
(Iowa)  154;  Sweem  v.  Steele,  5  Iowa 
352. 

Maine. — Whitney  v.  Slayton,  40  Me. 
224. 

Maryland. — State  v.  Culler,  18  Md. 
418. 

Missouri. — Farrar  v.  Christy,  24  Mo. 
453;  Rayburn  v.  Deaver,  8  Mo.   104. 

New  York. — Mower  v.  Kip,  6  Paige 
(N.  Y.)88. 

North  Carolina. — Warden  v.  Niel- 
son,  I  Murph.  (N.  Car.)  275;  Trice  v. 
Turrentine,  13  Ired.  (N.  Car.)  212. 

Jihode  Island. — Walcott  v.  Harris,  I 
R.  I.  404. 

South  Carolina. — Cowan  v.  McCul- 
lough.  2  Mill  (S.  Car.)  165;  Durkey 
V.  Hammond,  2  Mill  (S.  Car.)  151; 
Cruger  v.  Daniel,  i  McMull.  Eq.  (S. 
Car.)  157- 

Wisconsin. — Warren  v.  Gordon,  10 
Wis.  499. 

United  States. — Campbell  v.  Pope, 
Hempst.  (U.  S.)  271. 

In  actions  upon  penal  bonds  the 
plaintiff  must  recover,  if  at  all,  for  the 
amount  of  the  penalty,  as  debt,  and 
such  sum  as  may  be  found  to  be  due 
as  damages.  In  such  cases  the  jury 
should  find  the  amount  of  the  debt  and 
the  damages  separately.  The  penalty 
is  the  debt,  and  the  injury  sustained 
is  the  damages.  And  the  court  should 
render  judgment  for  the  amount  of 
the  penalty  as  the  debt,  to  be  dis- 
charged upon  payment  of  the  damages. 
And  when  execution  issues,  it  is  for  the 
debt  and  damages ;  but  an  indorsement 
should  be  made  thereon  that  the  debt 
will  be  discharged  upon  the  satisfac- 


tion of  the  amount  of  the  damages, 
and  they,  with  the  costs,  are  all  the 
oflicer  can  collect.  Freeman  v.  Peo- 
ple, 54  111.  153;  Freeland  v.  Jasper 
County,  27  111.  303;  Patrick  jy.  Rucker, 
19  111.  429;  Parisher  v.  Waldo,  72  111. 
71;  Fournier  v.  Faggott,  4  111.  347; 
Toles  V.  Cole,  11  111.  562;  Stose  v. 
People,  25  111.  600;  Eggleston z/.  Buck, 
31  111.  254;  Wales  V.  Bogue,  31  111.  464; 
Gleason  v.  Henry,  71  111.  109;  Mathi- 
son  V.  Stephens,  9  111.  App.  435;  O'Neil 
V.  Nelson,  22  111.  App.  531;  Wilson  Sew- 
ing Mach.  Co.  V.  Lewis,  10  111.  App. 
191;  Moore  v.  Fenwick,  Gilmer  (Va.) 
214; Sims zj. Harris,  8  B.  Mon.  (Ky.)55; 
Philbrook  v.  Burgess,  52  Me.  271; 
Lewis  V.  Warren,  49  Me.  322;  Marvin 
V.  Bell,  41  Vt.  607;  Ing  v.  State,  8  Md. 
287;  Underwood  v.  Lilly,  10  S.  &  R. 
(Pa.)  97;  Sparks  v.  Garrigues,  i  Binn. 
(Pa.)  152;  Schuyler  v.  Sylvester,  28 
N.  J.  L.  487;  Rozenkrantz  z/.  Durling, 
29  N.  J.  L.  191;  Warwick  v.  Matlack, 
7  N.  J.  L.  165;  Roll  V.  Maxwell,  5  N. 
J.  L.  568;  Webb  V.  Fish,  4  N.  J.  L.  425; 
Williams  v.  Patterson,  2  Overt. 
(Tenn.)  229;  Haslet  v.  Pryor,  5  Hayw. 
(Tenn.)33;  Worthington  v.  Wigley,  5 
Bing.  N.  Cas.  454;  Judd  v.  Evans,  6 
T.  R.  399;  Coates  v.  Hewit,  i  Wils.  So; 
Talbot  V.  Hodson,  2  Marsh.  527;  Mas- 
fen  V.  Touchet,  2  W.  Bl.  706;  Roles  z/. 
Rosewell,  5  T.  R.  538;  Hardy  v.  Bern, 
5  T.  R.  636;  Goodwin  v.  Crowle,  Cowp. 
357;  Tidd  Pr.  879;  Code  Tenn,,  §  3690. 

It  is  error  to  enter  up  a  judgment 
for  both  the  penalty  and  the  damages. 
McConnel  v.  Swailes,  3  111.  571.  And 
judgment  for  damages  only  is  errone- 
ous. Smith  V.  Licking  County,  2 
Ohio  312. 

Tobacco  Bond. — In  Maryland smA  Vir- 
ginia  the  custom  formerly  obtained  of 
giving  tobacco  bonds,  that  is,  bonds 
payable  in  tobacco.  When  such  a 
bond  was  made  on  a  condition  and  the 
condition  was  broken,  the  judgment 
was  for  the  penalty,  to  be  discharged 
by  payment,  not  of  the  tobacco,  but 
of  the  damages  for  breach  of  the  con- 
dition. Overstreet  v.  Marshall,  i 
Hen.  &  M.  (Va.)  382;  Grain  v.  Yates. 
2  Har.  &  G.  (Md.)  332. 
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form,  is  for  the  penalty.     The  codes  have  not  changed  the  law  in 
this  respect.* 

Scire  Facias. — If  any  breaches  of  the  bond  are  committed  other 
than  those  for  which  damages  have  been  assessed,  the  Stat. 
8  &  9  Wm.  III.,  c.  II,  directs  that  the  plaintiff  may  sue  out 
a  scire  facias  upon  the  judgment.  The  scire  facias  ought  to 
recite  the  whole  proceedings  in  the  former  action,  or  at  least  so 
much  thereof  as  to  make  it  appear  that  the  judgment  is  warranted 
by  the  statute  ;  it  must  then  suggest  the  further  breaches,  and  the 
same  proceedings  are  to  be  pursued  under  the  scire  facias  as  in 
the  original  action ;  but  it  is  not  necessary  there  should  be  any 
other  judgment  than  the  usual  one  in  a  scire  facias  of  an  award  of 
execution.* 


1.  Western  Bank  v.  Sherwood,  2g 
Barb.  (N.  Y.)  383;  State  v.  Cooper,  79 
Mo.  464;  State  v.  Frank,  22  Mo.  App. 
46. 

Where,  by  agreement  of  the  par- 
ties, the  whole  penalty  has  become 
due  because  of  the  nonpayment  of  an 
instalment  of  interest,  the  law  will  not 
permit  the  obligee  to  collect  it  if,  on 
looking  at  the  condition,  it  is  found 
to  be  inequitable  ;  and  the  obligor's 
rights  will  be  protected  by  controlling 
the  execution,  according  to  the  law 
and  practice  prior  to  the  code.  West- 
ern Bank  v.  Sherwood,  29  Barb.  (N. 
Y.)  383. 

When  the  sureties  on  an  ofliicial 
bond  are  bound  in  different  amounts, 
judgment  in  an  action  against  them  on 
the  bond  may  be  rendered  against  each 
of  them  for  the  amount  for  which  he 
is  liable  and  for  all  the  costs,  followed 
by  an  order  that  the  plaintifif  have 
execution,  but  not  for  a  larger  sum 
than  that  which  has  been  found  due 
from  the  principal.  People  v.  Love, 
25  Cal.  520.  See  Cairnes  v.  Knight,  17 
Ohio  St.  68. 

If  judgment  is  rendered  for  more 
than  the  penalty  of  the  bond,  it  is 
erroneous  only  and  not  void.  Free- 
man V.  Hart,  61  Iowa  525. 

2.  Illinois. — Morhiners  v.  Clinton 
County,  63  111.  526. 

Indiana. — Schooley  v.  Stoops,  4  Ind. 
130. 

Massachusetts. — Waldo  v.  Fobes,  i 
Mass.  10;  Battey  v.  Holbrook,  11 
Gray  (Mass.)  212,  2  Tidd  Pr. 
1 108. 

Michigan.  —  Durfee  v.  Abbott,  50 
Mich.  479;  Bishop  v.  Freeman,  42 
Mich.  533. 


Missouri. — Showles  v.  Freeman,  81 
Mo.  540. 

New  Hampshire. — Shepard  v.  Parker, 
cited  in  Pierce  v.  Read,  2  N.  H.  363. 

New  Jersey. — Vreeland  v.  Bruen,  21 
N.  J.  L.  214. 

Pennsylvania. — Sparks  v.  Garrigues, 

1  Binn.  (Pa.)  152;  Duffy  v.  Lytle,  5 
Watts  (Pa.)  120;  Montelius  v.  Mon- 
telius.  Bright  (Pa.)  79;  Cochlin  v. 
Com.,  II  W.  N.  C.  (Pa.)  460. 

South  Carolina. — Ellis  v.  Sanders,  34 
S.  Car.  236. 

Tennessee. — Williams  v.    Patterson, 

2  Overt.  (Tenn.)  231. 

Vermont. — Williams  v.  Willson,  i 
Vt.  266. 

West  Virginia. — State  v.  Purcell,  31 
W.  Va.  44. 

England. — Gainsford  v.  Griffith,  i 
Saund.  58. 

A  bond  in  a  penal  sum  executed 
within  or  without  the  state,  and  con- 
taining a  condition  to  the  effect  that 
it  is  to  be  void  upon  performance  of 
any  act,  has  the  same  effect,  for  the 
purpose  of  maintaining  an  action  or 
special  proceeding,  or  two  or  more 
successive  actions  or  special  proceed- 
ings thereupon,  as  if  it  contained  a 
covenant  to  pay  the  sum,  or  to  per- 
form the  act  specified  in  the  condition 
thereof.  But  the  damages  to  be  re- 
covered for  a  breach  or  successive 
breaches  of  the  condition  cannot  in 
the  aggregate  exceed  the  penal  sum, 
except  where  the  condition  is  for  the 
payment  of  money,  in  which  case  they 
cannot  exceed  the  penal  sum,  with 
interest  thereupon,  from  the  time 
when  the  defendant  made  default  in 
the  performance  of  the  condition.  N. 
Y.  Code  Civ.  Pro.,  §  1915. 
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BOUNDARIES   AND    FENCES. 

I.    iNTRODXrCTORY— JTIEISDICTION,  672. 

IL  Kind  of  Action,  674. 

III.  Requisites  of  Complaint,  674. 

IV.  Points  of  Peocedure,  675. 

1.  Notice,  675. 

2.  Parties,  675. 

3.  Defendant' s  Answer,  675. 

4.  Report  of  Commissioners,  675. 

5.  Questions  of  Law  and  Fact,  676. 

6.  Judgment,  677. 

7.  Appeals,  677. 

8.  Costs,  677. 

V.  Indictment,  677. 

As  to  Boundaries  in  Other  Connections,  see  COUNTIES ;  DRAIN- 
AGE;  HIGHWAYS ;  MUNICIPAL  CORPORATIONS ;  PUBLIC 
LANDS;  RIPARIAN  RIGHTS. 

L  iNTRODirCTOEY  — JTJEISDICTION.  —  At  Common  Law  questions  of 
boundary  were  settled  through  the  medium  of  the  actions  of 
ejectment  and  trespass.* 

1.  The  jurisdiction  of  adjusting  con-  the  townships  in  order  to    ascertain 

troverted    boundaries    was    in    some  the  extent  of  their  respective  lands, 

cases    incorporated    in    the    common  either  party    might  obtain    a  writ,  de 

law.     Thus,  where  two  men  had  lands  rationalihus   divisis,    directed    to    the 

in    different   townships,    and    it   was  sheriff,    to  ascertain    the   boundaries, 

necessary  to  know  the  boundaries  of  So,  where  there  were  any  doubts  as  to 
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Jurisdiction. 


Equity  Jurisdiction. — A  court  of  equity  has  no  power  as  of  course 
to  issue  commissions  to  fix  the  boundaries  of  legal  estates.  Some 
equity  must  be  superinduced  by  the  acts  of  the  parties  to  warrant 
chancery  in  taking  jurisdiction  over  a  boundary  dispute.* 

Statutory  Kemedies. — Most  of  the  states  have  legislated  on  the  sub- 
ject of  disputed  boundaries,  and  have  provided  a  means  of  set- 
tling the  question  through  the  medium  of  processioners  or  commis- 
sioners.* The  statute  usually  prescribes  the  practice  which  the  pro- 
cessioners or  commissioners  must  follow  in  ascertaining  the  bound- 
ary. The  courts,  while  liberal  in  the  construction  of  their  acts 
within  their  authority,  are  careful  not  to  allow  the  processioners  or 
commissioners  to  exceed  their  powers  as  conferred  by  the  statute.' 


the  bounds  of  distinct  lordships  or 
manors  belonging  to  different  parties, 
they  might  by  consent  obtain  a  writ 
de  perambulatione  facienda  to  ascer- 
tain the  boundaries,  i  Spence  Eq. 
Jurisdiction  655;  Reg.  Brev.  157  b\ 
Fitz.  Nat.  Brev.  300;  Speer  v.  Craw- 
ter,  2  Meriv.  410. 

1.  Pomeroy  Eq.  Jurisprudence,  § 
1379;  Bispham  Principles  of  Equity,^ 
503;  Wake  z/.  Conyers,  I  Eden  331;  2 
Lead.  Cas.  Eq.  362. 

"  Under  all  ordinary  circumstances 
the  action  of  ejectment  is  an  adequate 
remedy  by  which  to  settle  disputed 
claims  to  legal  titles  and  estates." 
Pomeroy  Eq.  Jurisprudence  2128, 
note. 

2.  Object  of  the  Statutes. — The  object  of 
these  statutes  is  not, by  a  summary  pro- 
ceeding, to  determine  the  title  to  land, 
or  settle  disputed  or  uncertain  lines 
between  adjoining  proprietors,  but  to 
restore  the  marks  of  dividing  lines 
that  once  existed,  and  have  been  dis- 
placed or  destroyed,  or  have  become 
obscure.  West  Hartford  Ecclesiastical 
Soc.  V.  First  Bapt.  Church,  35  Conn. 
117;    Plank  V.  Reinhart,  81  Iowa  757. 

Processioning  was  designed  to  pre- 
vent controversies  concerning  bound- 
aries of  land  between  adjacent  owners, 
by  having  the  lines  around  the  entire 
tract  of  an  applicant  surveyed  and 
marked.  Processioners  have  no 
power  to  ascertain  and  fix  new  lines, 
but  only  to  run  and  mark  those  which 
were  formerly  located  and  established. 
Watson  V.  Bishop,  6g  Ga.  51;  Amos  v. 
Parker,  88  Ga.  754;  Porter  v.  Dur- 
ham, 90  N.  Car.  55. 

The  question  with  which  proces- 
sioners or  commissioners  deal  is  one 
wholly  of  existing  boundaries;  they 
have  no  jurisdiction  to  establish  a  new 


boundary.  Cleveland  v.  Treadwell, 
68  Ga.  835;  Camp  v.  Cochrane.  71  Ga. 
865;  Christian  v.  Weaver,  79  Ga.  407; 
Martz  V.  Williams,  67  111.  307;  Allmon 
V.  Stevens,  68  111.  89. 

Proper  Answer. — On  a  petition  for 
the  appointment  of  a  commission  to 
establish  a  lost  or  disputed  corner,  an 
answer  from  the  defendants  is  proper, 
where  they  seek  to  deny  that  the  cor- 
ner is  lost  or  in  dispute.  Harrah  v, 
Conley,  82  111.  48. 

Georgia. — In  Georgia  the  proces- 
sioning laws  are  intended  for  opera- 
tion upon  the  boundaries  dividing 
rural  lands  only.  Christian  v.  Weaver, 
79  Ga.  406. 

3.  Connecticut. — Fox  v.  Beebe,  24 
Conn.  271;  Wolcott  v.  Robbins,  26 
Conn.  236;  Wright  v.  Wright,  21 
Conn.  329;  West  Hartford  Ecclesiasti- 
cal Soc.  V.  First  Bapt.  Church,  35 
Conn.  117;  HoUister  v.  Hollister,  35 
Conn.  241. 

Georgia. — Christian  v.  Weaver,  79 
Ga.  406;  Camp  v.  Cochrane,  71  Ga. 
865;  Martin  v.  Cauthen,  77  Ga.  491; 
Rattaree  v.  Morrow,  71  Ga.  528. 

Illinois. — Martz  v.  Williams,  67  111. 
307;  Tallon  V.  Schempf,  67  111.  472; 
Faucherw.  Tutewiller,  76  111.  194. 

Iowa. — Tooman  v.  Hidlebaugh,  83 
Iowa  130;  Anderson  v.  Peterson,  74 
Iowa  482;  In  re  Harrington,  54  Iowa 

33- 

Kansas. — Schwab  v.  Stoneback,  49 
Kan.  607. 

Louisiana. — Andrews  v.  Knox,  10 
La.  Ann.  604;  Booth  v.  Buras,  35  La. 
Ann.  552. 

Nebraska. — Kittcll  v.  Jenssen,  37 
Neb.  685. 

North  Carolina. — Carpenter  v.  Whit- 
worth,  3  Ired.  (N.  Car.)  204;  Miller  v. 
Heart,  4  Ired.  (N.  Car.)  23;  Matthews 


3  Encyc.  PI.  &  Pr. — 43. 
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II.  Kind  of  Action. — A  proceeding  to  establish  a  disputed 
boundary  line,  if  it  is  brought  under  a  statute  which  prescribes 
the  remedy,  is  a  special  proceeding.* 

Action  on  the  Case. — Where  the  statute  allows  a  recovery,  unde-r 
certain  circumstances,  for  the  repairing  of  a  boundary  fence,  the 
action  should  at  common  law  be  an  action  on  the  case,  setting 
forth  all  the  facts  necessary  to  be  established  to  fix  the  defend- 
ant's liability.* 

III.  Requisites  of  Complaint. — A  complaint  to  establish  a 
boundary  is  bad  if  it  does  not  contain  an  allegation  of  a  previous 
request  to  establish  such  line.^  And  in  an  action  touching  a 
boundary  fence,  care  must  be  taken  to  so  draft  the  complaint  or 
declaration  as  that  the  cause  of  action,  whether  founded  on  a 
statute  or  arising  at  common  law,  will  clearly  appear.* 

v.  Matthews,  4  Ired.  (N.  Car.)  155; 
Hoyle  V.  Wilson,  7  Ired.  (N.  Car.)  466; 
Wilson  V.  Shufford,  3  Murph.  (N.  Car.) 
504;  Porter  v.  Durham,  90  N.  Car. 
55;  Britt  V.  Benton,  79  N.  Car.  177. 

Virginia.  —  Stuart  v.  Coalter,  4 
Rand.  (Va.)  74;  Howland  v.  Brown, 
(Ga.  1893),  17  S.  E.  Rep.  806. 

1.  Yocum  V.  Haskins,  81  Iowa  436; 
In  re  Harrington,  54  Iowa  33. 

Iowa. — A  proceeding  to  establish  a 
disputed  corner  and  boundary  line, 
under  Laws  1874,  c.  8,  is  a  special  pro- 
ceeding, wherein  the  commissioner's 
report  has  the  force  of  the  verdict  of 
a  jury,  and  is  reviewable  on  appeal 
only  on  errors  assigned.  Yocum  v. 
Haskins,  81  Iowa  436.  The  proceed- 
ing is  triable  as  an  ordinary  action. 
Jn  re  Harrington,  54  Iowa  33. 
A  supplemental  pleading,  filed  after 
the  report  of  the  commissioners,  can- 
not change  the  issue.  Mitchell  v. 
Wilson,  70  Iowa  332. 

Louisiana. — When  the  allegations 
and  prayer  sufficiently  indicate  the 
action  to  be  one  of  boundary,  its 
character  will  not  be  affected  by  the 
prayer  that  plaintiff  be  adjudged 
owner  within  the  boundary  assigned 
to  him.  Andrews  v.  Knox,  10  La. 
Ann.  604. 

An  action  of  boundary,  in  which 
defendant  reconvenes,  contesting 
plaintiff's  title  to  the  land,  and  claim- 
ing it  with  damages,  on  which  plea 
plaintiff  joins  issue,  is  thereby  changed 
into  a  petitory  action,  in  which  de- 
fendant becomes  plaintiff,  in  the  same 
manner  as  if  the  original  suit  had 
been  for  slander  of  title.  Blanc  v. 
Cousin,  8  La.  Ann.  71. 

2.  Sanford  v.  Haskell,  50  Me.  86; 
Sharp  V.  Curtiss,  15  Conn.  526. 
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Under  the  general  counts  in  assump- 
sit for  work,  labor,  and  materials,  it 
was  held  that  the  plaintiff  could  re- 
cover of  the  defendant  one  half  the 
expense  of  building  an  undivided 
division  fence  between  them,  under 
an  agreement  that  if  the  plaintiff  would 
build  such  half  the  defendant  would 
build  the  other  half,  or  pay  the  plaintiff 
for  the  one  half  of  what  he  should 
build — the  defendant  having  neglected 
to  build  any  part.  Strong  v.  Slicer, 
33  Vt.  466.  Compare  Woodward  v. 
Purdy,  20  Ala.  379;  Tankersly  v.  Wed- 
worth,  22  Ala.  677;  Blackburn  v. 
Baker,  7  Port.  (Ala.)  284. 

New  Hampshire. — Rev.  Stat.  c.  207, 
>;  3 — which  provides  that  if  any  person 
shall  throw  down  or  leave  open  any 
bar,  gate,  or  fence  belonging  to  or  in- 
closing any  land  holden  in  common, 
or  belonging  to  any  particular  person, 
or  shall  aid  therein,  he  shall  for  every 
such  offense  forfeit  and  pay  treble 
damages  to  the  person  injured,  and 
also  a  sum  not  exceeding  fifteen  dol- 
lars, according  to  the  aggravation  of 
the  offense — is  a  penal  statute;  and 
debt,  not  trespass,  is  the  proper  form 
of  action  founded  thereon.  Janvrin 
V.  Scammon,  29  N.  H.  280. 

3.  Morgan  v.  Lake  Shore,  etc.,  R. 
Co.,  130  Ind.  loi. 

And  facts  must  be  averred  which 
present  an  issue  as  to  boundary  lines, 
and  such  a  description  must  be  given 
as  will  enable  the  court  to  establish 
the  lines.  Morgan  v.  Lake  Shore,  etc., 
R.  Co.,  130  Ind.  103;  Forney  v.  Will- 
iamson, 98  N.  Car.  329. 

4.  Where  it  was  averred  that,  the 
plaintiff  and  the  defendant  being  pro- 
prietors of  certain  adjoining  tracts  of 
land,  the  defendant  neglected  and  re- 
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IV.  Points  of  Peocedtjre— 1.  Notice. — Where  a  statute  author- 
izes a  court  to  appoint  a  commission  to  ascertain  and  establish 
lines  and  corners  of  land  which  are  lost  or  are  in  dispute,  it  con- 
templates a  notice  of  the  application  to  be  served  on  the  defend- 
ant ;  this  notice  is  in  the  nature  of  original  process  to  bring  the 
defendant  into  court.* 

2.  Parties. — All  persons  interested  in  the  settlement  of  a  bound- 
ary dispute  should  be  made  parties.* 

3.  Defendant's  Answer. — In  a  proceeding  under  the  statute  to 
permanently  locate  a  disputed  line  or  corner,  an  answer  may  be 
interposed  to  the  petition,  as  in  any  other  case.* 

4.  Report  of  Commissioners. — It  is  the  policy  of  the  statute  to 
make  the  report  of  boundary  commissioners  only  prima-facie  ew\- 
dence.  It  is  only  the  approving  order  of  the  court,  upon  the 
hearing  of  the  parties  and  formal  trial,  that  can  give  effect  to  the 
report  and  conclude  the  rights  of  those  having  interest."* 


fused  to  keep  in  repair  the  divisional 
fence  between  those  tracts,  without 
any  averment  that  it  was  the  duty  of 
the  defendant  to  keep  such  fence  in 
repair,  it  was  held  that  such  count 
was  fatally  defective.  Sharp  v.  Cur- 
tiss,  15  Conn.  526. 

Where  the  statute  allows  the  owner 
of  adjoining  land  to  fence  against  a 
railroad  and  recover  the  cost  if  the 
railroad  does  not  fence  within  a  cer- 
tain time,  the  complaint  to  recover  the 
cost  of  so  fencing  must  aver  that  the 
railroad  did  not  fence  within  the  time 
required.  Lake  Erie,  etc.,  R.  Co.  v. 
Lannert,  i  Ind.  App.  102.  See  the 
following  cases,  where  the  complaint 
was  held  sufficient:  Nichols  v.  Dob- 
bins, 2  Mont.  540;  U.  S.  V.  Bisel,  8 
Mont.  20, 

But  where  the  action  is  founded 
on  a  statute,  it  is  sufficient  for  the 
plaintiff  to  bring  his  case  within  the 
express  provisions  of  the  statute. 
Sharp  V.  Curtiss,  15  Conn.  526. 

1.   Lee  V.  Fox,  89  111.  226. 

The  defendant  is  entitled  to  service 
of  notice  before  the  petition  is  filed, 
so  as  to  have  an  opportunity  of  an- 
swering the  same  and  contesting  every 
step  in  the  case;  the  service  of  a  scire 
facias  on  him  after  the  survey  has 
been  made  and  reported,  and  before 
final  decree,  is  not  sufficient  to  give 
the  court  jurisdiction  to  enter  an  order 
confirming  the  report  of  the  commis- 
sion.    Lee  v".  Fox,  89  111.  226. 

The  notice  cannot  be  served  by  the 
petitioner,  Lee  v.  Fox,  89  111.  226;  but 
the  entry  of  an  appearance  will  waive 
notice,  Tallon  v.  Schempf,  67  111.  472. 


As  to  the  duty  of  the  commissioners 
in  giving  notice  when  they  are  about 
to  proceed  with  their  duties  in  ascer- 
taining the  boundary  line,  see  Phillips 
V.  Chapman,  78  Ga.  163;  Voelz  v. 
Breittenfield,  68  Wis.  491;  Neary 
V.  Jones  (Iowa,  1893),  56  N.  W.  Rep. 
675;  Geyer  v.  Stratton,  29  Conn.  421; 
Bruner  v.  Palmer,  108  Ind.  397; 
Chicago,  etc.,  R.  Co.  v.  Abbott  (Ind. 
App.,  1894),  37  N.  E.  Rep.  557. 

Illinois. — In  proceedings  under  the 
"act  regulating  inclosures,"  it  is  nec- 
essary that  the  justices  of  the  peace 
before  whom  proceedings  are  had 
should  notify  the  defendant  of  the 
same.      Holliday  v.  Swailes,  2  111.  514. 

2.  Irwin  v.  Rotramel,68  111.  11;  Rol- 
lins V.  Davidson,  84  Iowa  237. 

In  proceedings  to  establish  the  cor- 
ners of  a  section  of  land,  all  persons 
owning  land  within  the  section  are  en- 
titled to  be  joined  as  parties  plaintiff 
or  defendant.  Rollins  v.  Davidson, 
84  Iowa  237. 

3.  Harrah  v.  Conley,  82  111.  48.  See 
McCormick  v.  Tate,  20  111.  334;  Bech- 
tel  V.  Neilson,  19  Wis.  49. 

4.  Townsend  v.  Radcliffe,  63  111. 
10. 

Upon  objections  being  filed  to  the 
report  of  surveyors,  denying  its  cor- 
rectness in  fixing  disputed  boundaries 
of  land,  it  is  error  in  the  court  to  re- 
fuse a  trial  by  jury,  when  demanded, 
to  try  the  issues  made.  Huston  v. 
Atkins,  74  111.  474. 

An  objection  to  any  of  the  commis- 
sioners appointed  by  the  court  is  in 
the  nature  of  a  challenge,  and  should 
be  brought  forward  when  the  appoint- 
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5.  Questions  of  Law  and  Fact — Questions  of  Law. — When  the  bound- 
ary lines  of  a  grant  are  fixed  by  the  grant  itself,  the  question  as 
to  what  these  lines  are  is  purely  one  of  law.* 

Questions  of  Fact. — But  while  it  is  the  province  of  the  court  to  con- 
strue a  written  instrument,  yet  it  is  the  province  of  the  jury,  from 
all  the  evidence,  to  determine  the  boundary  lines  of  land  in  con- 
troversy in  legal  proceedings.* 

of  a  fact.  Mathers  v.  Hegarty,  37  Pa. 
St.  64.  Compare  Ellithorpe  v.  buck, 
17  Ohio  St.  72. 

2.  Cochran  v.  Smith,  73  Hun  (N. 
Y.)597- 

The  true  location  of  a  disputed 
boundary  is  always  a  question  of  fact 
for  the  jury.  Brown  v.  Willey,  42  Pa. 
St.  205. 

Whether  a  monument  or  boundary 
referred  to  in  a  conveyance  is  identi- 
cal with  that  found  upon  the  ground, 
and  which  is  supposed  to  answer  to  it 
when  disputed,  is  a  question  of  fact 
for  the  jury.  Doe  v.  Cullum,  4  Ala. 
576. 

Where  it  is  uncertain  which  of  two 
roads  is  meant  for  a  boundary,  it  is  a 
question  for  the  jury  to  determine. 
Ott  V.  Soulard,  9  Mo.  581. 

And  where  there  is  no  patent  am- 
biguity in  the  description  of  a  bound- 
ary, it  is  the  province  of  the  jury  to 
determine  how  far  it  is  answered  by 
the  monuments  on  the  ground,  and  to 
judge  between  discrepancies  in  the 
calls.     Nourse  v.  Lloyd,  1  Pa.  St.  229. 

Where  a  corner  was  described  as 
being  on  the  east  side  of  a  creek,  and 
there  was  evidence  tending  to  show 
that  it  was  on  the  west  side  of  the 
creek,  it  was  held  to  be  a  question  for 
the  jury  to  decide  on  which  side  the 
corner  was  located.  Den  v.  Belton, 
ID  Ired.  (N.  Car.)  358. 

It  may  be  left  to  the  jury  to  find 
whether  the  monuments  or  the  meas- 
urements shall  govern.  Doe  v.  Rives, 
10  Ired.  (N.  Car.)  256.  See  also  Buck- 
ner  v.  Anderson,  iii  N.  Car.  572; 
Hunt  V.  McFarland,  38  Pa.  St.  69; 
Jordan  v.  Payne,  Peck  (Tenn.)  320; 
West  Hartford  Ecclesiastical  Soc.  v. 
First  Bapt.  Church,  35  Conn.  117. 

Variation. — The  jury  is  the  proper 
tribunal  to  decide  whether  any  and 
what  variation  ought  to  be  allowed  in 
the  location  of  lands.  Wilson  v.  In- 
loes,  6  Gill  (Md.)  121. 

But  where  there  is  a  total  absence 
of  the  testimony  in  relation  to  vari- 
ation, the  court  ought  not  to  instruct 
the  jury  on  that  subject.  Wilson  v. 
Inloes,  6  Gill  (Md.)  121. 


ment  is  about  to   be  made.     Miller  v. 
Heart,  4  Ired.  (N.  Car.)  23. 

When  the  court  sustains  objections 
to  the  commissioners'  report,  it  may 
establish  the  boundary  without  again 
referring  the  case  to  the  commis- 
sioners. Doolittle  V.  Bailey,  85  Iowa 
398.     See  Yocum  v.  Haskins,  81  Iowa 

437- 

Where  a  protest  is  filed  to  the  report 
of  processioners  by  the  party  notified, 
and  on  the  trial  evidence  is  introduced 
on  both  sides,  the  applicant  for  the 
proceeding  stands  in  the  place  of  a 
plaintiff  or  party^moving  in  an  ordinary 
cause,  and  is  entitled  to  open  and  con- 
clude the  argument.  Rattaree  v. 
Morrow,  71  Ga.  528. 

Georgia. — A  protest  to  the  return  of 
processioners  is  to  be  filed  with  the 
clerk  of  the  Superior  Court,  who  is  to 
enter  the  same  on  the  issue  docket 
like  other  causes;  and  it  is  to  be  tried 
in  the  same  manner  and  under  the 
same  rules  as  other  causes.  Watson 
V.  Bishop,  69  Ga.  51. 

1.  Magee  v.  Doe,  22  Ala.  699;  Bur- 
nett V.  Thompson,  13  Ired.  (N.  Car.) 
379;  Doe  V,  Paine,  4  Hawks  (N.  Car.) 
64;  Den  V.  Morgan,  i  Dev.  &  B.  (N. 
Car.)  425;  Doe  -j.  Fisher,  i  Jones  (N. 
Car.)  iii;  Cockrell  v.  M'Quime,  4  T. 
B.  Mon.  (Ky.)6i. 

When  the  calls  of  a  survey  are  all 
ascertained  and  no  resort  to  extrinsic 
evidence  is  necessary,  it  is  for  the 
court  to  fix  the  boundary;  but  where 
parol  evidence  has  to  be  resorted  to  to 
identify  the  calls,  the  facts  must  be 
ascertained  by  a  jury.  Ott  v.  Soulard, 
9  Mo.  581.  Although  the  true  location 
upon  the  ground  of  a  tract  of  land  re- 
turned surveyed  is  ordinarily  a  fact 
for  the  jury,  yet  where  there  are  no 
marks  upon  the  ground,  and  there  is 
no  other  evidence  of  an  actual  survey 
than  is  contained  in  the  return,  the 
true  location  must  be  ascertained  from 
the  situation  of  other  tracts  for  which 
it  calls,  and  the  jury  are  to  be  gov- 
erned in  the  inquiry  by  legal  princi- 
ples. In  such  cases  the  finding  be- 
comes a  deduction  from  rules  of  law, 
rather  than  the  simple  ascertainment 
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6.  Judgment. — The  judgment  entered  in  a  disputed  boundary 
case  should  be  specific  and  certain.* 

7.  Appeals. — The  statute  usually  contemplates  an  appeal  from 
the  decision  of  the  commissioners ;  and  where  no  appeal  is  ex- 
pressly provided  for,  if  the  decision  of  disputed  boundaries  is 
made  by  an  inferior  tribunal,  a  party  is  entitled,  ex  delicto justit ice, 
to  a  certiorari  to  bring  up  for  review  all  questions  of  law.*  But 
the  appellate  court  will  not  review  the  evidence  if  conflicting; 
and  the  findings  of  the  court  below  on  questions  of  fact  cannot  be 
disturbed  for  want  of  evidence.  It  is  only  questions  of  law  that 
the  appellate  court  will  consider  on  appeal.' 

8.  Costs. — The  costs  of  settling  a  disputed  boundary  line  are 
apportioned  equitably  among  all  the  parties  according  to  their 
several  interests."* 

V.  Indictment. — Sometimes  the  removal  of  a  boundary  mark  or 
fence  is  punished  as  a  crime  by  means  of  an  indictment.  The  in- 
dictment should  allege  all  the  essential  ingredients  of  the  offense 
as  defined  by  the  statute.* 


1.  In  a  controversy  as  to  the  real 
boundary  between  adjoining  lands,  the 
verdict  adjudged  that  the  true  line  be- 
tween the  plaintiff's  and  the  defend- 
ant's lines  is  the  line  run  by  M.  &  D.'s 
survey.  It  was  held  that  the  judgment 
should  be  more  specific.  Foreman 
V.  Redman  (Ky.,  1887),  5  S. W..Rep.556. 

A  determination  fixing  the  propor- 
tion of  fence  to  be  made  and  main- 
tained by  each  adjoining  owner  should 
apportion  the  whole,  and  not  a  part,  of 
the  dividing  line.  Sheets  v.  Connolly 
St.  R.  Co.,  54  N.  J.  L.  518. 

Louisiana.  —  In  Louisiana  a  court 
having  cognizance  of  a  suit  on  the 
subject  of  limits  must  comply  with  the 
provisions  of  the  Civil  Code,  arts.  829, 
837.  No  judgment  can  be  pronounced 
until  the  report  of  the  surveyor  ap- 
pointed to  inspect  the  premises  and 
the  plans  made  by  him  in  execution  of 
the  order  of  survey  are  brought  into 
court.  McDonogh  v.  De  Grays.  4  La. 
Ann.  33. 

2.  Matthews  v.  Matthews,  4  Ired. 
(N.  Car.)  155;  Miller  v.  Medlock,  68 
Ga.  822.  See  Plank  v.  Reinhart,  81 
Iowa  756;  Atkins  v.  Huston,  106  111. 
492;  Tallon  V.  Schempf,  67  111.  472. 

But  the  proceeding  to  establish  a 
disputed  boundary  line,  being  a  spe- 
cial proceeding,  is  reviewable  on  ap- 
peal only  on  the  errors  assigned,  and 
is  not  triable  de  novo  as  an  equity 
case.     Yocum  v.  Haskins,8i  Iowa  436. 

But  although  the  statute  may  pro- 
vide for  an  appeal,  this  does  not  deny 
the  right  to  bring  a  writ  of  error.  At- 
kins V.  Huston,  5  111.  App.  326. 
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Illinois. — An  appeal  lies  from  the 
decision  of  two  justices  of  the  peace, 
under  the  "  act  regulating  inclosures." 
Holliday  v.  Swailes,  2  111.  514. 

3.  Mitchell  v.  Wilson,  70  Iowa  332; 
Vittoe  V.  Richardson,  58  Iowa  575; 
Bohall  V.  Neiwalt,  75  Iowa  109;  Davis 
V.  Curtis,  68  Iowa  66;  Williams  v. 
Tschantz  (Iowa,  1893),  55  N.  W.  Rep. 
202;  Yocum  V.  Haskins,  81  Iowa  436. 

4.  Stevens  v.  Allmon,  68  111.  245; 
Bohall  V.  Neiwalt,  75  Iowa  109. 

And  the  costs  should  be  apportioned 
regardless  of  the  benefits  resulting 
from  the  proceeding.  Bohall  v.  Nei- 
walt, 75  Iowa  109. 

Where  the  proceeding  for  settling  a 
disputed  line  was"'commenced  against 
three  defendants,  and  the  court  found 
that  one  of  the  defendants  was  not  in- 
terested in  the  line,  it  was  proper  to 
enter  judgment  for  costs  against  the 
parties  who  were  interested.  Faucher 
V.  Tutewiller,  76  111.  194. 

5.  State  V.  Coy,  47  Mo.  App.  187; 
State  V.  County  Com'rs  (N.  Car., 
1887),  I  S.  E.  Rep.  641;  State  v.  Big- 
gers,  108  N.  Car.  760;  Com.  v.  Wal- 
ters, 6  Dana  (Ky.)  290;  Ratcliffe  v. 
Com.,  5  Gratt.  (Va.)  657;  Territory  z/. 
Ashby,  2  Mont.  89;  State  v.  Malloy,  34 
N.  J.  L.  410. 

An  information  for  maliciously  tear- 
ing down  a  fence,  which  lacks  the  al- 
legation that  the  fence  belonged  to  the 
land  it  inclosed,  is  insufficient.  Such 
information  should  also  make  it  plain 
whether  the  land  or  fence  belongs  to 
the  person  in  whom  the  property  is 
laid.      State  v.  Coy,  47  Mo.  App.  18;. 


BREACH    OF   THE    PEACE. 

By  R.  A.  Daly. 

L  Definition,  678. 

li.  Complaint,  Infoemation,  or  Indictment,  678. 
III.  Peoceedings  to  Peevent  Beeaches  of  the  Peace^  680. 

1.  Nature,  680. 

2.  By  Whom  Conducted,  680. 

3.  How  Conducted,  681. 

4.  The  Complaint,  681. 

5.  Trial  and  Verdict,  682. 

6.  False  and  Malicious  Proceedings,  682. 

7.  Appeal,  682. 

I.  Definition. — In  its  broad  sense  breach  of  the  peace  in- 
cludes any  infraction  upon  the  public  order  and  tranquillity  by 
any  act  or  conduct  inciting  to  violence,  or  tending  to  provoke  or 
excite  others  to  like  conduct.* 

While  including  other  specific  offenses  it  may  be,  and  at  times 
is,  recognized  as  an  offense  in  itself ;  and  only  when  so  regarded 
will  it  be  considered  in  this  article. 

II.  Complaint,  Infoemation,  oe  Indictment— certainty. — A  com- 
plaint, information,  or  indictment  for  a  breach  of  the  peace  must 
contain  in  its  description  of  the  offense  some  sort  of  conduct  of 
the  nature  mentioned,  set  forth  with  the  degree  of  certainty  re- 
quired in  criminal  pleading.* 

Facts. — It  should  recite  the  facts  constituting  such  conduct.' 

1.  People  V.  Johnson,  86  Mich.  175;  The  words  "tumultuous  and  offen- 
Davis  z/.  Burgess,  54  Mich.  514;  People  sive  carriage,  threatening,  quarreling, 
V.  Johnson  (Mich.).  13  L.  R.  A.  163.  and  challenging,"    are    not    in    them- 

It  thus  includes  assaults,  affrays,  selves  statements  of  fact  importing 
unlawful  assemblies,  disorderly  con-  with  certainty  a  breach  of  the  peace, 
duct,  riots,  and,  in  fact,  every  offense  The  facts  constituting  such  tumultu- 
known  to  the  law,  which,  in  its  essen-  ous  and  offensive  carriage  should  be 
tial  ingredients,  embodies  some  sort  alleged.  State  z/.  Matthews,  42  Vt.  542; 
of  violent  as  well  as  dangerous  con-  such  as,  that  defendant  did  disturb  and 
duct.  Rapalje  &  Lawrence  Law  Diet,  break  the  public  peace  by  "tumultuous 
149;  Robison  v.  Miner,  68  Mich.  549;  and  offensive  carriage"  by  "threat- 
People  V.  Bartz,  53  Mich.  493;  Galvin  ening,  quarreling  with,  challenging, 
V.  State,  6  Coldw.  (Tenn.)  294.  assaulting,    beating,    and    striking    a 

2.  "  An  indictment  charging  a  per-  designated  person,"  thus  showing  the 
son  as  a  peace  breaker,  and   not  with  means  by  which  the  offense  was  com- 
any  specified  crime,  would  be  good  for  mitted.  State  v.  Hanley,  47  Vt.  290. 
nothing."     Per  Campbell,  J.,  in  Robi-  Language  of  Statute.  —  In    State    v. 
son  V.  Miner,  68  Mich.  549.  Craddock,    44    Kan.    489,    under    the 

3.  Finch  v.  State,  64  Miss.  461;  To-  statute  of  that  state  providing  a  fine 
peka  z/.  Heitman,  47  Kan.  739.  or   imprisonment   for    "every  person 
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Intent. — A  breach  of  the  peace  being  an  act  which  necessarily 
impHes  intent,  no  direct  allegation  of  intent  is  necessary.* 

Abusive  Language  Tending  to  Breach  of  Peace. — Under  statutes  making 
it  an  offense  to  use  language  tending  to  create  a  breach  of  the 
peace,  the  complaint,  information,  or  indictment  should  follow 
closely  all  the  statutory  essentials  to  the  offense  with  the  particu- 
larity of  an  indictment  generally ;  for  example,  that  the  language 
was  uttered  in  the  presence  and  hearing  of  the  person  or  persons 
naturally  incensed  thereby  to  such  breach,*  giving  the  names,  if 


who  shall  wilfully  disturb  the  peace 
and  quiet  of  any  person,"  etc.,  a  com- 
plaint was  held  sufficient  which  de- 
scribed the  offense  in  the  language 
of  the  statute,  except  that  the  word 
"  unlawfully  "("  wilfully  and  unlaw- 
fully ")  was  used.  To  the  same  effect 
see  State  v.  Ramsey,  52  Mo.  App.  668; 
State  V.  Brumley,  53  Mo.  App.  126. 

But  where  the  statute  does  not  con- 
tain words  sufficient  to  define  any  of- 
fense, it  is  not  sufficient  to  charge  the 
crime  in  the  general  language  thereof. 
Finch  V.  State,  64  Miss.  461. 

Vermont  Statute. — Rev.  Laws  Ver- 
mont, §  4228,  prescribes  several  acts 
or  offenses,  distinct  and  different, 
any  one  of  which  might  constitute  a 
breach  of  the  peace. 

In  State  v.  Archibald,  59  Vt.  548, 
Royer,  C.J.,  said:  "An  indictment  un- 
der it  must  unquestionably  charge, 
with  the  degree  of  certainty  and  par- 
ticularity required  in  criminal  plead- 
ing, the  commission  of  some  one  of 
these  acts  or  offenses,  and  that  the 
effect  of  it  was  to  disturb  or  break  the 
public  peace."  And  see  State  v.  Riggs, 
22  Vt.  321. 

Single  Offense.  —  In  State  v.  Mat- 
thews, 42  Vt.  542,  Wilson,  J.,  in  speak- 
ing of  the  Vermont  statute  referred  to 
above,  said:  "The  public  peace  may 
be  disturbed  or  broken  by  one  of  these 
modes;  it  may  be  disturbed  and  bro- 
ken by  all  these  modes,  and  yet  con- 
stitute but  one  offense.  A  single  count 
in  an  indictment,  information  or  com- 
plaint, may  contain  a  statement  of  facts 
which  show  upon  the  face  of  them 
that  one  offense,  namely,  a  breach  of 
the  peace,  has  been  committed  by  all 
the  modes  named  in  the  statute.  And 
where  the  tumultuous  and  offensive 
carriage,  threatening,  quarreling, 
challenging,  assaulting,  beating  and 
striking  are  connected  acts,  done  at 
the  same  time,  they  constitute  but  one 
offense,  and  all  such  connected  acts, 
or  so  much  of  them  as  is  necessary  to 


constitute  the  offense,  should  be  al- 
leged in  one  count.  It  is  clear  that, 
for  such  connected  acts,  the  respond- 
ent could  not  be  convicted  of  two  or 
more  offenses  by  setting  forth,  in  two 
or  more  counts,  the  different  modes  by 
which  he  committed  the  offense,  where 
the  acts  set  forth  in  each  and  in  all 
the  counts  were  committed  simultane- 
ously. The  offense  embraced  in  that 
section  of  the  statute  is  a  misde- 
meanor, whether  it  be  committed  by 
one  of  the  modes  or  by  all  the 
modes  named  in  the  statute;  and  a 
conviction  on  an  indictment  alleging 
the  offense  to  have  been  committed 
by  one  or  more  of  the  modes  named 
would  be  a  bar  to  any  subsequent  in- 
dictment for  the  same  offense  alleging 
it  to  have  been  committed  by  one  or 
more  of  the  other  modes  named  in 
that  section  of  the  statute.  Under  a 
count  alleging  that  the  respondent  dis- 
turbed and  broke  the  public  peace  by 
tumultuous  and  offensive  carriage,  by 
threatening,  quarreling,  challenging, 
assaulting,  beating  and  striking  any 
other  person,  proof  of  a  breach  of  the 
peace,  in  either  of  the  modes  alleged, 
would  be  sufficient  to  sustain  the  prose- 
cution, and  the  other  modes,  alleged 
and  proved  to  have  been  committed 
at  the  same  time,  could  be  treated  as 
matters  or  circumstances  of  aggrava- 
tion." 

Public  Place — Schoolhoase. — In  Par- 
sons V.  State  (Te.\.  Crim.  App.,  1894), 
28  S.  W.  Rep.  204,  an  indictment  for  a 
disturbance  of  the  peace  in  a  public 
place,  which  alleged  that  the  defend- 
ant acted  "in  a  manner  calculated  to 
disturb  the  inhabitants  of  said  public 
place,"  the  public  place  in  this  in- 
stance being  a  certain  schoolhouse 
therein  described,  was  held  to  suffi- 
ciently aver  that  people  were  there 
assembled. 

1.  State  V.  Archibald,  59  Vt.  548. 

2.  Under  the  ^r/trt«jrtj  statute,  when 
the  language  is  addressed  to  several, 
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possible,*  and  the  language  used.^ 
III.  Peoceedings  to  Prevent  Breaches  of  the  Peace— 1.  Nature. 

— Proceedings  to  prevent  breaches  of  the  peace,  such  as  the 
placing  of  a  person  under  bonds  to  keep  the  peace,  are  not  the 
prosecution  of  offenses  committed,^  and  hence  do  not,  it  seems, 
come  under  the  constitutional  inhibition  against  a  second  jeopardy 
for  the  same  offense;*  although,  in  the  absence  of  a  statute, 
the  proceedings  are  criminal  in  their  nature.* 

2.  By  Whom  Conducted. — Conservators  of  the  peace,  at  common 
law,  have  authority  to  bind  all  breakers  of  the  peace  to  keep  it ;  ® 
and  to  demand  sureties  for  that  purpose  for  such  a  reasonable 
time  as  they  think  necessary  ;  ''  and  that  the  party  charged  be 
imprisoned  until  the  security  is  given. ^  Statutory  tribunals  may 
also  be  clothed  with  like  authority;®  or  this  power  may  be  re- 


a  complaint  charging  it  as  addressed 
to  one  of  the  company  will  sustain  a 
conviction.  Hearn  v.  State,  34  Ark. 
550. 

1.  Under  the  yJ/z««^jo/tf  statute  (1881, 
c.  134)  the  name  of  the  person  in 
whose  presence  the  language  was  used 
must  be  given,  if  the  same  be  known, 
and  if  not  known,  that  fact  must  ap- 
pear.    State  V.  Clarke,  31  Minn.  207. 

2.  Steuerj'.  State,  sg  Wis.  472.  Coti- 
tra.  State  v.  Moser,  33  Ark.  140;  Hearn 
V.  State,  34  Ark.  550;  State  v.  Hutson, 
40  Ark.  361. 

While  the  case  of  Moore  v.  State, 
50  Ark.  25,  follows  the  above  de- 
cisions. Smith,  J.,  uses  the  follow- 
ing language:  "It  would  seem,  on 
principle,  that  an  indictment  for  this 
offense  should  set  forth  the  language 
used  by  the  defendant,  which  is  al- 
leged to  be  abusive,  and  tending  natu- 
rally to  provoke  an  assault,  in  order 
that  the  court  might  be  enabled  at  the 
outset  to  judge  whether  any  offense 
had  been  committed.  The  analogies 
of  the  law  discourage  putting  the  de- 
fendant on  trial  without  a  more  minute 
specification  of  his  offense." 

3.  Fisher  v.  Hamilton,  49  Ind.  341; 
State  V.  Cooper,  90  Ind.  575;  Arnold 
V.  State,  92  Ind.  187. 

4.  State  V.  Vankirk,  27  Ind.  121. 

5.  State  V.  Maners,  16  Ind.  175;  De- 
loohery  v.  State,  27  Ind.  521;  State  v. 
Carey,  66  Ind.  72. 

6.  I  Blk.Com.  355;  State  v.  Cooper, 
90  Ind.  575. 

In  Haylocke  v.  Sparke,  i  El.  &  Bl. 
471,  17  Jur.  731,  22  L.  J.  M.  C.  67,  an 
action  of  trespass  against  the  person 
granting  the  warrant,  it  was  held  that 
justices  of  the  peace  had  jurisdiction, 


in  some  cases  of  libel,  to  require  sure- 
ties for  good  behavior. 

7.  Prickett  v.  Gratrex,  2  New  Sess. 
Cas.  429,  8  Q.  B.  1021,  10  Jur.  566, 
15  L.  J.  M.  C.  145;  Rex  V.  Bowes,  i 
T.  R.  696. 

A  justice  of  the  peace  is  not  author- 
ized to  require  a  party  to  find  sureties 
to  keep  the  peace  for  an  unlimited 
time.  Prickett  v.  Gratrex,  2  New  Sess. 
Cas.  429,  8  Q.  B.  1021,  10  Jur.  566,  15 
L.  J.  M.  C.  145. 

8.  Dunn  v.  Reg.  (in  error),  12  Q.  B. 
1026,  13  Jur.  233,  18  L.  J.  M.  C.  41, 
Exch.  Cham.;  In  r^  Aston,  i  New  Sess. 
Cas.  73,  12  M.  «&  W.  456,  8  Jur.  293; 
Doyle's  case,  19  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  269. 

Commitment. — In  re  Aston,  i  New 
Sess.  Cas.  73,  12  M.  &  W'.  456,  8  Jur. 
293,  where  it  was  held  that  the  warrant 
of  commitment  for  want  of  sureties  to 
keep  the  peace,  based  upon  the  use  of 
language  threatening  bodily  harm, 
need  not  show  the  nature  of  the  bodily 
harm  threatened,  nor  when  the  lan- 
guage was  used. 

In  Prickett  v.  Gratrex,  2  New  Sess. 
Cas.  429,  8  Q.  B.  1021,  ID  Jur.  566, 
15  L.  J.  M.  C.  145.  it  was  held  that 
it  need  not  contain  the  sum  in  which 
the  party  and  his  sureties  are  to  be 
bound. 

And  in  Bradstreet  v.  Furgeson,  23 
Wend.  (N.  Y.)  638,  it  was  held  unnec- 
essary to  state  the  crime  for  the  pre- 
vention of  which  the  application  for 
sureties  of  the  peace  was  made;  it  was 
enough  to  state  that  the  party  was 
committed  for  refusing  to  give  such 
sureties. 

9.  State  V.  Cooper,  90  Ind.  575; 
State  V.  Murphy,  40  La.  Ann.  855. 
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stricted.* 

3.  How  Conducted. — Proceedings  for  articles  of  the  peace,  as 
they  are  frequently  termed,  should  not  be  so  conducted  as  to 
unnecessarily  trammel  the  defendant  in  securing  his  sureties,  if 
necessary.* 

Name  of  the  state. — Unless  a  statute  provides  otherwise,  the  pro- 
ceedings are  had  in  the  name  of  the  state,  without  a  relator,'*  and 
are  instituted  by  a  formal  complaint  or  affidavit.'* 

4.  The  Complaint. — The  proceeding  is  generally  commenced  by 
an  application  to  a  magistrate  for  sureties  of  the  peace,*  by  or 
at  the  instance  of  the  person  against  whom  the  intended  breach 
of  the  peace  may  be  directed.® 

Contents — The  affidavit  upon  which  such  proceedings  are  based 
should  state  the  threat,  fact,  or  circumstance  inducing  the  fear  of 
the  premeditated  breach,  that  the  court  may  judge  of  the  suffi- 
ciency of  the  same.''     It  may  include  all  the  fears  of  the  complain- 


1.  Doyle's  case,  19  Abb.  Pr.  (N.  Y. 
Supreme  Ct. )  269. 

2.  So  held  in  an  early  English  case, 
Rex  V.  Waite.  2  Burr.  780,  2  Ld.  Ken. 
511,  where  such  articles  were  rejected 
solely  on  the  ground  that  "  the  exhib- 
itant  had  not  applied  or  endeavored  to 
apply  to  any  justice  of  the  peace  in 
his  own  neighborhood,  but  had  chosen 
to  come  hither,  at  such  a  distance 
from  the  defendant's  residence,  which 
method  would  put  the  defendant  to 
the  unnecessary  inconvenience  of  be- 
ing brought  up  hither,  instead  of  find- 
ing security  in  the  country." 

3.  State  V.  Carey,  66  Ind.  72. 

4.  Bradstreet  v.  Furgeson,  23  Wend. 
(N.  Y.)  638. 

5.  Bradstreet  v.  Furgeson,  23  Wend. 
(N.  Y.)638. 

6.  State  V.  Tooley,  i  Head  (Tenn.) 
9.  In  this  case  it  was  held  that  a 
husband  could  demand  surety,  of  the 
peace  in  behalf  of  his  wife,  and  take 
the  oath  and  conduct  the  proceedings 
to  obtain  the  warrant,  she  being  in- 
capable of  so  doing. 

Several  Complainants.  —  In  Reg.  v. 
Dunn,  12  Ad.  &  El.  599,  4  P.  &  D. 
415,  I  Am.  «&  H.  21,  5  Jur.  721,  articles 
of  the  peace  were  returned  by  certio- 
rari, and  affidavits  made  by  others 
than  the  exhibitants  were  subjoined 
on  the  same  parchment,  and  the  whole 
ended  with  the  jurat,  "  Sworn  by  the 
several  defendants,"  etc.  Held,  that  it 
sufficiently  appeared  that  the  articles 
had  been  exhibited  on  oath. 

7.  State  V.  Goram,  83  N.  Car.  664; 
Reg.  V.  Dunn,  12  Ad.  &  El.  599,  4  P. 


&  D.  415,  I  Arn.  &  H.  21,  5  Jur.  721; 
Reg.  V.  Stanhope,  12  Ad.  &  El.  620, 
note. 

Alternative  Statement. — In  Steele  v. 
State,  4  Ind.  561,  a  complaint  which 
alleged  that  complainant  verily  be- 
lieved and  actually  feared,  etc.,  that 
the  defendant  would  kill  him  or  do 
him  great  bodily  injury,  or  procure 
others  to  do  so,  was  held  bad  for  al- 
ternativeness. 

Again,  in  the  case  of  Collins  v. 
State,  II  Ind.  312,  a  complaint 
which  expressed  the  affiant's  fear  of 
bodily  harm  to  himself  or  some  mem- 
ber of  his  family,  was  held  sufficient, 
under  the  statute  of  that  state  provid- 
ing that  a  justice  shall  issue  his  war- 
rant whenever  the  complaint  is  made 
in  writing,  upon  oath,  that  the  com- 
plainant has  just  cause  to  fear  that 
another  will  destroy  or  injure  his 
property,  or  injure,  by  violence,  him- 
self or  some  member  of  his  family. 
Se^  also,  as  to  fears  of  bodily  harm. 
State  V.  Bridegroom,  10  Ind.  170. 

In  Conklin  v.  State,  8  Ind.  458,  it 
was  held  that  an  alternative  statement 
did  not  necessarily  render  the  com- 
plaint bad.  The  court  said:  "It  is 
said  the  complaint  is  in  the  alterna- 
tive; and  this  has  often  been  held, 
with  more  of  technical  precision  than 
sound  reason,  to  be  fatal.  For  it  may 
often  be  that  a  threat  is  made  on 
which  a  well-grounded  fear  of  medi- 
tated injury  may  be  indulged;  and 
yet,  from  the  terms  employed,  it 
might  be  difficult  to  determine  whether 
the  person  or  the   property,  or  both. 
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ant,  of  person,  property,  and  family  conjunctively.* 

statutory  Form. — A  statutory  form,  if  given,  should,  of  course,  be 
followed.* 

Verity. — The  facts  thus  stated  are  to  be  considered  as  true  until 
the  contrary  appears.^  Hence  the  prosecutor  cannot  be  called 
upon  to  show  cause  why  the  articles  should  not  be  discharged  ;* 
nor  can  the  facts  be  controverted  by  counter-afifidavits.* 

5.  Trial  and  Verdict. — The  issue  for  trial  is  whether  the  com- 
plainant had  just  cause  for  the  fears  alleged  when  the  affidavit 
was  filed  ;  ®  or  the  defendant  may  waive  an  examination,  which 
will  be  equivalent  to  a  verdict  against  him.''  The  verdict  must 
respond  to  the  issue.** 

6.  False  and  Malicious  Proceedings.  —  Where  the  proceedings 
appear  malicious,  and  the  affidavit  upon  which  they  are  based  is 
untrue,  further  action  may  be  stayed,  and  the  complainant  prose- 
cuted for  perjury.* 

7.  Appeal. — In  the  absence  of  any  statute  allowing  it,  no 
appeal  lies  in  behalf  of  the  state  or  the  relator  from  the  judgment 
of  the  magistrate.*" 


were  in  danger.  *  *  *  Here  it  is  ob- 
jected that  the  disjunctive  '  or '  is 
used.  But  we  have  repeatedly  decided 
that  '  or '  means  '  and,'  and  vice 
versa." 

Metaphorical  Language.  —  In  Rex  v. 
Tregarthen,  5  B.  &  Ad.  678,  2  N.  & 
M.  379,  a  motion  was  made  to  dis- 
charge the  recognizance  to  keep  the 
peace  entered  into  before  a  magis- 
trate, on  the  ground  that  the  language 
was  used  in  a  metaphorical  sense  only. 
The  motion  was  denied,  on  the 
ground  that  the  magistrate  was  the 
proper  judge  to  determine  in  what 
sense  the  language  was  used. 

1.  Conklin  v.  State,  8  Ind.  458;  Col- 
lins V.  State,  II  Ind.  312. 

2.  Beckwith  v.  State,  21  Ind.  225. 
See  also  Davis  v.  State  (Ind.,  1894), 
37  N.  E.  Rep.  397.  ^ 

3.  Lord  Vane's  case,  13  East  172, 
note. 

4.  Reg.  V.  Mallinson,  16  Q.  B.  367, 
15  Jur.  746. 

6.  Lord  Vane's  case,  13  East  172, 
note;   Rex   v,  Doherty,  13   East  171; 
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Reg.  V.  Mallinson,  16  Q.  B.  367,  15 
Jur.  746;  Lort  v.  Hutton,  45  L.  J.  M. 
C.  95- 

Habeas  Corpus. — On  habeas-corpus 
proceedings  bringing  up  a  party  com- 
mitted by  justices  of  the  peace  for 
failure  to  furnish  sureties  of  the 
peace,  affidavits  controverting  the 
facts  alleged  in  the  articles  will  not  be 
heard.  Reg.  v.  Dunn,  12  Ad.  &  El. 
599,  4  P.  &  D.  415,  I  Arn.  &  H.  21,  5 
Jur.  721;  Reg.  V.  Stanhope,  12  Ad.  & 
El.  620,  note. 

6.  State  V.  Sayer,  35  Ind.  379;  State 
V.  Steward,  48  Ind.  146;  Stone  v.  State, 
97  Ind.  345. 

7.  State  V.  Low,  5  Ind.  App.  261. 

8.  In  Long  v.  State,  10  Ind.  353,  the 
statutory  issue  being  "  whether  the 
complaining  witness  had  just  cause  to 
entertain  the  fears  expressed  in  his 
affidavit,"  a  verdict  of  guilty  was  held 
too  indefinite  to  meet  the  require- 
ments of  the  statute. 

9.  Rex  V.  Parnell,  2  Burr.  806, 

10.  State  V.  Long,  18  Ind.  438;  Com. 
V.  Oldham,  i  Dana  (Ky.)  468. 
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BREACH  OF  PROMISE  OF  MARRIAGE. 

By  R.  A.  Daly. 

I.  Form  and  Kind  of  Action,  683. 
II.  Misjoinder  of  Actions,  684. 
III.  Parties,  684. 
rv.  Allegations  of  Complaint  or  Declaration,  686. 

1.  Marriageable  Age,  686. 

2.  Mutual  Promise,  686. 

3.  Time  and  Place,  686. 

4.  Conditions,  687. 

5.  Breach,  687. 

6.  Damages  Considered  under  General  Issue,  688. 

7.  Seduction,  688. 

8.  Special  Damages,  689. 

9.  Variance,  690. 

V.  Answer  or  Plea— Allegations  and  Proof,  690. 

1 .  General  Denial,  690. 

2.  Fraud,  691. 

3.  Bad  Character  of  Plaintiff,  6gi. 

a.  Generally,  691. 

b.  Effect  of  the  Allegations,  691. 
'  4.    Want  of  Affection,  692. 

5.  Plaintiff's  Refusal,  692. 

6.  Unreasonable  Conditions,  692. 

7.  Statute  of  Limitations,  693. 

8.  Striking  out,  693. 

VI.  Defaults,  693. 
VII.  Instructions,  693. 
VIII.  Verdict,  694. 

I.  Form  and  Kind  of  Action — contract. — The  action  for  breach  of 

promise  of  marriage  is  an  potion  ex  contractu,  not  ex  delicto,^  un- 
less the  declaration  counts  tort-wise  for  fraud  and  deceit  upon 
special  grounds.* 

1.  Greenup   v.    Stoker,    7    111.    688;  tion  on   the  case,  where  the  defend- 
Smith    V.    Brown,    37   La.    Ann.   225;  ant  was   a   married   man   and    repre- 
White  V.  Thomas,  12  Ohio  St.  312,  80  sented   himself   to   be   single,  and  as 
Am.  Dec.  347.  such  entered  into  a  contract  of  mar- 
Breach   of   promise    is  sued   for  in  riage  with  the  plaintiff,  a  declaration 

assumpsit  like  any  other  agreement,  counting  tort-wise  as  for  a  fraud  was 
Cathcart  v.  Merritt  Tp.,  38  Mich.  243.     held   good   on  demurrer.     Pollock  v. 

2.  Fraud — Married  Man. — In  an  ac-    Sullivan,  53  Vt.  507,  38  Am.  Rep.  702. 
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Parties. 


Attachment. — Where  the  remedy  by  attachment  is  confined  to 
actions  upon  contracts,  in  which  the  amount  to  which  the  plaintiff 
is  entitled  can  be  specified  in  his  affidavit  and  ascertained  by  some 
certain  measure  of  damages,  attachment  does  not  lie  in  an  action 
for  breach  of  promise  of  marriage.* 

Arrest. — A  cause  of  action  based  simply  upon  a  breach  of  promise 
to  marry,  without  any  charge  involving  fraud,  is  within  the  usual 
inhibition  against  imprisonment  for  debt.* 

II.  MiSJOINDEB  OF  Actions — Breach  of  Promise  and  Defamation  of  Character. 
— Breach  of  promise  to  marry  and  defamation  of  character  are 
different  causes  of  action  ;  the  one  is  in  contract,  the  other  in 
tort.     Both  cannot  be  prosecuted  in  one  suit.' 

Breach  of  Promise  and  Money  Count. — Separate  trials  will  be  ordered 
when  a  count  for  breach  of  promise  of  marriage  is  joined  with 
money  counts.'* 

III.  Paeties — Infants. — An  infant,  by  his  guardian  or  next  friend, 
may  maintain  an  action  against  an  adult  for  breach  of  promise. 
He  can,  however,  as  a  defendant,  plead  the  fact  of  infancy,  and 
avoid  the  contract  and  consequences  thereof.^ 

Man  or  Woman  as  Plaintiff.— The  action  may  be  maintained  by 
either  the  man  or  the  woman  against  the  one  guilty  of  the 
breach.® 


1.  Maxwell  v.  McBrayer,  6i  N.  Car. 
527;  Price  V.  Cox,  83  N.  Car.  261. 

Pennsylvania. — In  an  early  case  in 
Pennsylvania,  the  remedy  given  by  at- 
tachment was  held  applicable  to  a  suit 
for  damages  for  breach  of  promise  to 
marry.  Caldwell  v.  Spillman,  7  West. 
L.  J.  (Ohio)  149. 

West  Virginia.  —  Under  the  provi- 
sions of  the  Code  of  West  Virginia, 
authorizing  a  suit  by  attachment  to 
recover  damages  for  any  wrong,  the 
attachment  was  sustained.  McKinsey 
V.  Squires,  32  W.  Va.  41. 

2.  Clark  v.  Johnson,  32  Mich.  262; 
Perry  v.  Orr,  35  N.  J.  L.  295;  Malone 
V.  Ryan,  14  R.  I.  614;  Conlon  v.  Cas- 
sidy,  17  R.  I.  518. 

Seduction  and  Abandonment. — "If  a 
man  promises  to  marry  a  woman,  and 
at  the  same  time  or  afterwards  seduces 
her  by  the  influence  of  such  promise, 
and  then  seeks  to  avoid  the  promise 
by  attempting  to  run  away,  with  in- 
tent to  abandon  her,  and  refuses  to 
marry  her,  his  original  promise  was  a 
fraud  and  he  can  be  htld  to  bail." 
Perry  v.  Orr,  35  N.  J.  L.  295. 

3.  Greenup  v.  Stoker,  7  111.  688. 

4.  Frean  v.  Watley,  4  F.  &  F.  1038. 
Annuity  for  Support  of  Child. — The 

court,  in  an  action  for  breach  of  prom- 


ise, refused  to  add  a  count  for  non- 
payment of  an  annuity  for  the  support 
of  a  child.  Sherratt  v.  Webster,  9 
Jur.,  N.  S.  629,  8  L.  T.,  N.  S.  254. 

Payment  of  Money  Part  of  Original  Con- 
tract.— "A  petition  alleging  breach  of 
a  promise  of  marriage,  and  that  to 
induce  plaintiff  to  enter  into  the 
contract,  defendant  represented  him- 
self as  possessed  of  certain  property, 
and  had  promised  as  a  condition  prece- 
dent and  a  part  of  the  contract  to  give 
her  a  certain  sum  of  money  and  a 
secured  note,  and  would  then  marry 
her  in  a  reasonable  time,  is  not  suscep- 
tible to  a  motion  to  separately  state 
and  number,  but  states  but  one  cause 
of  action — breach  of  the  marriage 
contract."  Cuyahoga  Common  Pleas, 
1879;  Palton  V.  Barchand,  2  Cleve. 
Rep.  (Ohio)  57- 

5.  Frost  V.  Vought,  37  Mich.  65; 
Feibel  v.  Obersky,  13  Abb.  Pr.,  N.  S. 
(N.  Y.  Supreme  Ct. )  402,  note;  Rush 
V.  Wick,  31  Ohio  St.  521;  Hale  v. 
Ruthven,  20  L.  T.,  N.  S.  404. 

Defense  in  Supreme  Court. — Infancy 
cannot  be  considered  as  an  element  of 
defense  when  suggested  for  the  first 
time  in  the  Supreme  Court.  Smith  v. 
Braun,  37  La.  Ann.  225. 

6.  The  following  English  cases  are 
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Husband. — In  jurisdictions  where  the  woman  is  seized  of  her  sep- 
arate  property  in  her  own  right  the  husband  is  not  a  necessary 
party  to  the  action.* 

Personal  Eepresentatives. — An  executor  or  administrator  cannot 
maintain  an  action  for  a  breach  of  promise  of  marriage  to  the 
testator,  or  intestate,  where  no  special  damage  is  allowed.  The 
maxim  actio  personalis  moritur  cum  persona  applies.*  Whether 
such  an  action  will  survive  against  the  personal  representatives  or 
the  promisor,  even  where  special  damages  are  alleged  and  proved, 
seems  to  be  doubtful.* 


the  only  ones  found  in  the  reports  by 
the  writer  where  the  usual  situation 
was  reversed  and  the  woman  became 
the  defendant.  Leeds  v.  Cook,  4  Esp. 
166;  Baddeleyz'.  Mortlock,  Holt  N.  P. 

Paternity  of  Child  and  "Alimony." — 

In  Louisiana  it  is  held  that  a  woman 
cannot,  in  an  action  for  a  breach  of 
promise,  cumulate  with  her  main  ac- 
tion a  prayer  for  the  recognition  of  the 
defendant  as  the  father  of  a  child,  the 
birth  of  which  resulted  from  an  al- 
leged seduction  under  a  promise  of 
marriage,  or  for  "alimony"  for  the 
support  of  such  child;  such  demands 
must  be  enforced  in  separate  suits. 
Smith  V.  Braun,  37  La.  Ann.  225. 

1.  Shuler  v.  Millsaps,  71  N.  Car.  297. 

2.  Boor  V.  Lowrey,  103  Ind.  468; 
Hovey  v.  Page,  55  Me.  142;  Stebbins 
V.  Palmer,  i  Pick.  (Mass.)  71,  11  Am. 
Dec.  146;  Smith  v.  Sherman,  4  Cush. 
(Mass.)  408;  Wade  v.  Kalbfleisch,  58 
N.  Y.  281,  16  Abb.  Pr.,  N.  S.  (N.  Y.) 
104,  17  Am.  Rep.  250;  Connecticut, 
etc.,  R.  Co.  V.  Bliss,  24  Vt.  413;  Grubb 
V.  Suit,  32  Gratt.  (Va.)  203;  Chamber- 
lain V.  Williamson,  2  M.  &  S.  408. 

3.  See  Lattimore  v.  Simmons,  13  S. 
&  R.  (Pa.)  183;  Grubb  v.  Suit,  32 
Gratt.  (Va.)  203. 

In  Weeks  v.  Mays,  87  Tenn.  442,  it 
was  held  that  such  an  action  abated 
on  defendant's  death,  and  could  not  be 
revived  against  his  personal  repre- 
sentatives. 

Birth  of  Child. — An  allegation  that 
after  such  alleged  promise  of  marriage 
the  deceased  promisee  had  a  child 
born  to  her  out  of  wedlock,  now  liv- 
ing, and  that  the  promisor  is  the 
father  of  such  child,  would  only  in- 
cr6ase  the  damages  on  the  ground  of 
injury  to  the  character,  and  not  to  the 
estate.     Hovey  v.  Page,  55  Me.  142. 

Ante-nuptial  Contract. — If  an  action 
for  a  breach  of  promise  of  marriage 


will  survive  against  the  executor  of 
the  promisor,  where  special  damage  is 
alleged,  an  allegation  of  special  dam- 
ages for  not  executing  an  ante-nuptial 
contract  which  is  within  the  statute  of 
frauds  is  not  sufficient  to  bring  the 
case  within  the  rule.  Chase  v.  Fitz, 
132  Mass.  359. 

Damage  to  Property. — An  allegation 
of  special  damage  which  would  cause 
the  action  to  survive  must  be  of  dam- 
age to  the  property,  and  not  to  the 
person  merely,  and  such  as  would  be 
sufficient  of  itself  to  sustain  a  suit. 
Hovey  v.  Page,  55  Me.  142. 

Intermarriage  of  Parties  Equivalent  to 
Death. — "An  action  for  breach  of 
promise  to  marry  is  personal,  and  dy- 
ing with  the  person;  it  does  not  sur- 
vive after  death  of  plaintiff.  Mar- 
riage of  the  parties  as  effectually  kills 
the  action  as  death;  therefore,  after 
marriage  of  plaintiff  and  defendant, 
counsel  for  defendant  cannot  prosecute 
the  action  for  fees.  Public  policy  and 
the  whole  spirit  of  our  legislation,  in 
encouragement  of  marriage,  as  well  as 
strict  law,  forbid  the  further  prosecu- 
tion of  the  suit  for  such  purpose." 
Harris  v.  Tison,  63  Ga.  629,  36  Am. 
Rep.  126. 

North  Carolina.— A  statute  of  North 
Carolina  provided  that  upon  the  death 
of  any  person  all  demands  whatso- 
ever, and  rights  to  prosecute  and  de- 
fend any  action  or  special  proceeding 
existing  in  favor  of  or  against  such 
person,  except  as  hereinafter  provid- 
ed, should  survive  to  and  aga  nst  the 
executor,  administrator,  or  collector 
of  his  estate.  The  exceptions  were 
causes  of  action  for  libel,  slander, 
false  imprisonment,  etc.;  breach  of 
promise  of  marriage  not  being  men- 
tioned. Under  this  statute  it  was  held 
that  the  action  did  not  abate  on  ac- 
count of  the  death  of  the  defendant. 
Shuler  v.   Millsaps.  71    N.    Car.   297. 
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IV.  Allegations  of  Complaint  or  Declaration— 1.  Marriageable 
■A-ge. — In  an  action  for  a  breach  of  a  marriage  contract,  th; 
complaint  need  not  aver  that  the  parties  were  of  a  marriageable 
age  when  the  alleged  contract  was  made,  as  the  presumption  is, 
until  the  contrary  is  shown,  that  they  were  competent  to  con- 
tract.* 

2.  Mutual  Promise. — In  order  to  sustain  the  action,  however, 
the  complaint  must  allege  that  the  promise  was  mutual.* 

3.  Time  and  Place. — The  time  and  place  of  the  promised  mar- 
riage need  not  necessarily  be  averred  in  the  complaint,  but  when 
pleaded  they  must  conform  to  the  proof.^ 


But  in  a  later  case  in  tlie  same  court, 
the  court,  although  sustaining  the 
former  decision,  per  Ruffin,  J.,  said: 
"  We  feel  ourselves  bound  by  that 
decision;  though  were  it  an  open 
question,  we  are  inclined  to  think  we 
should  hold  differently  in  a  case  like 
that  and  the  present  one,  in  which  no 
special  damages  were  laid  in  the  com- 
plaint." Allen  V.  Baker,  86  N.  Car. 
94,  41  Am.  Rep.  444. 

1.  Jones  V.  Layman,  123  Ind.  569; 
Glasscock  v.  Shell,  57  Tex.  215. 

2.  Roper  v.  Clay,  18  Mo.  383.  But 
in  this  case  the  court  held  that  a  failure 
to  allege  that  the  promise  was  mutual 
could  not  be  availed  of  after  verdict, 
although  it  would  have  been  fatal  on 
demurrer. 

Form — Sufficient. — An  allegation  that 
"the  defendant  entered  into  a  con- 
tract with  her  by  which  it  was  agreed 
by  and  between  them  both  that  they 
would  get  married,"  though  not  in  the 
usual  form,  sufficiently  alleges  that 
the  promise  was  mutual.  Cates  v. 
McKinney,4S  Ind.  562,  17  Am.  Rep. 768. 

Identity  of  Parties. — Where  the  names 
of  plaintiff  and  defendant  were  given 
in  full  in  the  caption  and  commence- 
ment of  the  complaint,  but  in  a  para- 
graph of  the  complaint  the  plaintiff 
was  identified  as  "she"  and  "her," 
without  reference  to  the  caption — held, 
that  as  to  the  identity  of  the  parties, 
the  paragraph  sufficiently  averred  a 
promise  to  marry  each  other.  Cates 
V.  McKinney.  48  Ind.  562,  17  Am.  Rep. 
768. 

Date    Blank. — "An    allegation    that 

plaintiff   and    defendant,    on   the  

day  of  April.  1886,  agreed  to  marry 
one  another,"  alleges  a  contract  re- 
ciprocal as  between  the  parties.  Jones 
V.  Layman,  123  Ind.  571. 

Mataring  of  Mutual  Promise.— A  com- 
plaint   in    an    action    for    breach   of 


promise  of  marriage  alleged  that  "on 
October  ist,  1885,  in  consideration  that 
the  plaintiff,  being  unmarried,  at  the 
request  of  the  defendant  promised  to 
marry  him,  the  defendant  promised 
to  marry  the  plaintiff  on  or  about  April 
30th,  18S6."  Held,  that  the  complaint 
was  sufficient,  and  not  open  to  the  ob- 
jection  that  there  were  no  mutual 
promises  maturing  at  the  same  time. 
Adams  v.  Byerly,  123  Ind.  368. 

Promissor  a  Married  Man. — A  com- 
plaint, in  an  action  for  breach  of 
promise  of  marriage,  alleged  that,  the 
plaintiff  being  sole  and  unmarried,  and 
competent  to  contract  to  marry,  and 
the  defendant  representing  himself  to 
be  sole  and  unmarried,  and  competent 
to  contract  to  marry,  the  latter,  in  con- 
sideration of  the  plaintiff's  promise  to 
marry  him,  promised  the  plaintiff  to 
marry  her.  It  then  averred  that  the 
plaintiff,  confiding  in  such  representa- 
tion and  promise,  continued  and  still 
was  unmarried;  and  that  she  had  no 
knowledge  or  information  to  lead  her 
to  believe  that  the  promise  and  repre- 
sentations of  the  defendant  were  false 
or  fraudulent;  and  it  averred  that 
the  said  representations  were  false  and 
fraudulent,  and  made  with  the  inten- 
tion to  deceive;  that  the  defendant 
then  was,  and  still  continues  to  be,  a 
married  man,  and  that  his  promise  to 
marry  was  fraudulent  and  to  the 
plaintiff's  damage.  Held,  that  the 
complaint  stated  sufficiently  the  de- 
fendant's promise  to  marry,  and  his 
representation  that  he  was  unmarried 
and  competent  to  marry  the  plaintiff; 
and  that  it  was  unnecessary  to  allege 
that  he  knew  his  representation  to  be 
untrue.  Blattmacher  v.  Saal,  2q  Barb. 
(N.  Y.)  22. 

3.  Martin  v.  Patton,  i  Litt.  (Ky.) 
234;  Atchison  v.  Baker,  Peake's  Add. 
Cas.  103. 


686 


Allegations  of 


BREACH  OF  PROMISE. 


Complaint,  etc. 


4.  Conditions. — When  a  condition  is  attached  to' and  forms  part 
of  the  original  promise,  such  condition  and  its  performance  must 
be  set  forth  in  the  pleading.* 

5.  Breach — Bequest  for  Performance. — Where  the  original  contract 
was  to  marry  on  a  day  certain,  which  has  expired  ;  *  or  when 
no  time  was  fixed  and  a  reasonable  time  has  expired ; '  or 
when  the  defendant  is  not  in  a  condition  to  perform,  by  reason 
of  his  own  fault;'*  or  if  it  is  expressly  stipulated  between  the 
parties ;  or  if,  from  the  nature  of  the  contract  itself,  the  plaintiff  is 


General  Promise. — A  declaration  stat- 
ing a  general  promise  will  not  be  sup- 
ported by  evidence  of  a  promise  to 
marry  after  a  future  uncertain  event. 
Atchison  v.  Baker,  Peake's  Add.  Cas. 
103. 

Time  Specified. — An  allegation  of  a 
promise  to  marry  at  a  specified  time, 
or  on  the  happening  of  a  certain 
event,  will  not  be  supported  by  evi- 
dence of  a  promise  to  marry  on  re- 
quest after  a  reasonable  time.  Clark 
V.  Pendleton,  20  Conn.  505. 

Time  Fixed  by  Agreement  Subsequent 
to  Original  Contract. — Allegations  that 
on  a  day  named  each  party  mutually 
promised  "to  rtiarry  the  other  there- 
after, to  wit,  in  a  reasonable  time; 
that  subsequently  they  agreed  to 
marry  as  aforesaid  thereafter,  to  wit, 
November  14th,  1878,"  avers  a  prom- 
ise to  marry  on  the  last-named  date. 
Haymond  v.  Saucer,  84  Ind.  3. 

Talk  not  Amounting  to  Agreement. — 
It  is  otherwise  when  the  subsequent 
interview  does  not  reach  the  solemnity 
of  an  agreement.  The  original  prom- 
ise then  remains  a  promise  to  marry  on 
request  after  a  reasonable  time,  and 
is  rightly  so  pleaded.  Clark  v.  Pendle- 
ton, 20  Conn.  505. 

When  a  Specified  Thing  is  Done. — 
When  the  promise  is  made  to  be  per- 
formed when  a  specified  work  is  com- 
pleted, but  no  time  is  stated  for  its 
completion,  the  law  implies  a  reason- 
able time.  This  fact  would  support 
the  averment  "within  a  reasonable 
time."  Bennett  v.  Beam,  42  Mich. 
346,  36  Am.  Rep.  442. 

Videlicet. — When  the  time  at  which 
the  promise  was  to  be  fulfilled,  and  the 
time  of  the  tender  of  marriage,  and  of 
the  refusal,  are  laid  under  a  videlicet, 
the  dates  need  not  be  proved  as  laid. 
For  example:  Under  such  a  state  of 
the  pleading,  it  was  show^n  that  the  de- 
fendant promised  to  marry  the  plain- 
tiff in  the  following  spring,  after  the 
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former  should  return  from  a  contem- 
plated trip,  at  which  time  he  expected 
to  have  his  house  finished.  Held,  al- 
though no  day  was  fixed  for  the  mar- 
riage, such  proof  would  sustain  a  ver- 
dict for  the  plaintiff,  under  a  count  to 
marry  on  request,  or  within  a  reason- 
able time,  or  generally;  but  would  be 
more  applicable  to  the  count  to  marry 
in  a  reasonable  time.  Prescott  v. 
Guyler,  32  111.  312. 

1.  Cole  V.  Cottingham,  8  C.  &  P.  75. 
Delicate  Health — Recovery. — Where  it 

is  alleged,  at  the  time  of  a  promise  to 
marry,  that  the  man  was  in  delicate 
health,  and  the  performance  was  made 
conditional  on  his  recovery,  it  wil?  not 
be  presumed  that  any  considerable  de- 
lay was  contemplated,  and  the  petition 
is  not  open  to  the  objection  that  the 
promise  averred  was  in  restraint  of 
marriage.  McConahey  v.  Griffey,  &a 
Iowa  564. 

Condition  Embodied  in  the  Law. — A 
condition  or  stipulation  fully  embodied 
in  the  law,  controlling  the  contract, 
need  not  be  averred.  Waters  v. 
Bristol,  26  Conn.  398. 

2.  Graham  v.  Martin,  64  Ind.  568. 

3.  Turner  v.  Baskin,  2  West.  L.  M. 
(Ohio)  98. 

This  rule,  however,  is  different 
where  the  male  party  is  plaintiff. 
Turner  v.  Baskin,  2  West.  L.  M. 
(Ohio)  98. 

4.  In  most  cases  of  this  description 
the  complaint  avers  that  the  de- 
fendant has  married  another.  King 
V.  Kersey,  2  Ind.  402;  Graham  v. 
Martin,  64  Ind.  567,  Hunter  v.  Hat- 
field, 68  Ind.  416;  Lahey  v.  Knott,  8 
Oregon  198;  Short  v.  Stone,  8  Q.  B, 
358,  3  D.  &  L.  580,  10  Jur.  245,  15  L. 
J.  Q.  B.  143. 

In  such  a  case  it  is  not  necessary  to 
allege  even  the  lapse  ot  a  reasonable 
time.  Caines  v.  Smith.  15  M.  &  W. 
189,  3  D.  &  L,  462.  15  L.  J.  Exch. 
106. 


Allegations  of 


BREACH  OF  PROMISE. 


Complaint,  etc. 


entitled  to  notice  or  a  request  to  perform,  no  averment  of  a  re- 
quest for  the  defendant  to  consummate  the  engagement  is  neces- 
sary.*  If,  however,  the  declaration  avers  a  promise  to  marry  on 
request,*-*  a  special  request  ought  to  be  averred. 

Readiness  to  Perform. — An  allegation  of  the  readiness  of  the  plain- 
tiff  to  fulfil  the  marriage  promise  is  material,^  except  where  the 
declaration  or  complaint  alleges  that  defendant  at  the  time  of  the 
engagement  was  already  married  to  another ;  then  an  allegation 
of  a  present  readiness  to  perform  is  unnecessary.^  The  want  of 
such  an  averment,  however,  may  be  cured  by  verdict.* 

6.  Damages  Considered  under  General  Issue. — In  an  action  for 
breach  of  promise  to  marry,  it  is  necessary  that  the  facts  which 
are  relied  upon  as  elements  of  plaintiff's  damage  be  set  out.® 

Fairly  Arising  from  Breach. — Damages  recoverable  without  special 
allegation,  and  therefore  included  in  the  general  issue,  must  be 
such  as  can  fairly  be  considered  to  arise  from  the  breach  itself.'^ 

7.  Seduction — Evidence  when  not  Pleaded. — That  general  allegations 
of  the  promise  to  marry  and  its  breach  will  permit  evidence  of 
seduction  under  the  promise,  is  supported  by  the  weight  of  au- 
thority.*^ 


1.  Wehrli  v.  Rehwoldt,  107  111.  60. 

2.  Martin  v.   Patton,    I   Litt.    (Ky.) 

233-  234- 

3.  Graham  v.  Martin,  64  Ind.  567; 
Hunter  v.  Hatfield,  68  Ind.  416;  Martin 
V.  Patton,  I  Litt.  (Ky.)  233,  234. 

Where  the  precise  time  of  marriage 
is  not  agreed  upon,  the  law  construes 
it  to  be  a  promise  to  marry  in  a 
reasonable  time,  upon  request;  and 
the  plaintiff  must  allege  and  prove, 
not  only  that  the  defendant  did  not 
marry  her,  but  also  that  she  was  will- 
ing and  offered  to  marry  him,  and  that 
he  refused  her  before  the  suit  was 
brought.  Cole  v.  HoUiday,  4  Mo. 
App.  94. 

4.  Wild  V.  Harris,  7  C.  B.  999,  7  D.  & 
L.  114,  13  Jur.  961,  18  L.  J.  C.  P.  297; 
Millward  v.  Littlewood,  5  Exch.  775; 
20  L.  J.  Exch.  2. 

6.   Hunter  v.  Hatfield,  68  Ind.  416. 

6.  Glasscock  v.  Shell,  57  Tex.  215. 
Nominal  Damages. — If   specific   facts 

are  not  alleged,  upon  objection  made 
in  the  proper  time  and  manner,  the 
plaintiff  will  be  entitled  to  nominal 
damages  only.  Glasscock  v.  Shell,  57 
Tex.  215. 

7.  Goddard  v.  Westcott,  82  Mich. 
180. 

Time  and  Expense  in  Preparation. — 
Such  are,  loss  of  time  and  expenses 
incurred  in  preparation  for  marriage. 
Smith  V.  Sherman,  4  Cush.  (Mass.) 
408;  Goddard  v.  Westcott, 82  Mich.  180. 
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"Worldly  Advantage — Permanent  Home 
— Affections. — The  money  value  or 
worldly  advantages  of  a  marriage 
which  would  have  given  plaintiff  a 
permanent  home  and  an  advantageous 
establishment,  and,  if  her  affections 
are  in  fact  implicated,  the  injury  to 
her  affections,  may  be  considered  as 
additional  elements  of  damage  under 
the  general  issue.  Harrison  v.  Swift, 
13  Allen  (Mass.)  144;  Dupont  v.  Mc- 
Adow,  6  Mont.  226. 

Humiliation,  Contempt,  Mortification, 
Mental  Suffering. — There  may  also  be 
taken  into  consideration  under  this 
issue  any  humiliation,  contempt,  or 
mortification  the  plaintiff  may  have 
suffered  in  the  circles  wherein  he  or 
she  moved,  by  reason  of  such  breach 
of  contract,  Harrison  v.  Swift,  13 
Allen  (Mass.)  144;  Goddard  v.  West- 
cott, 82  Mich.  180;  and  also  mental 
suffering  occasioned  by  the  breach  of 
the  contract,  Goddard  v.  Westcott,  82 
Mich.  180;  Tyler  v.  Salley,  82  Me.  130. 

Health. — The  right  to  recover  for 
injury  to  the  plaintiff's  health,  without 
special  averment,  is  questioned.  For 
the  affirmative  view,  see  Goddard  v. 
Westcott,  82  Mich.  iSo;  Bedell  v. 
Powell,  13  Barb.  (N.  Y.)  183.  Contra, 
Tylers'.  Salley,  82  Me.  128. 

It  is  otherwise  when  pleaded  spe- 
cially. Schmidt  z/.  Durnham,  46  Minn. 
227. 

8.  Tubbs  V.  Van  Kleek,   12  111.  447; 


Allegations  of 
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Special  Averment. — When  evidence  of  seduction  is  not  admitted 
under  the  general  averments  mentioned,  it  is  permitted  under  a 
special  allegation.* 

8.  Special  Damages. — Special  damages  cannot  be  recovered  in  an 
action  for  the  breach  of  the  contract  unless  they  are  alleged  in 
the  complaint.* 

Punitive,  Exemplary,  or  Vindictive  Damages. — Nor  can  punitive,  exem- 
plary, or  vindictive  damages  be  recovered  unless  specially  pleaded.* 


Whalen  v.  Layman,  2  Blackf.  (Ind.) 
ig4,  i8  Am.  Dec.  157,  overruled  in 
Gates  V.  McKinney,  48  Ind.  562,  17 
Am.  Rep.  768;  King  v.  Kersey,  2  Ind. 
402;  Paul  V.  Frazier,  3  Mass.  71,  3 
Am.  Dec.  95;  Sherman  v.  Rawson, 
102  Mass.  395;  Kelley  v.  Riley,  106 
Mass.  339,  8  Am.  Rep.  336;  Green  v. 
Spencer,  3  Mo.  318;  Wells  v.  Padgett, 
8  Barb.  (N.  Y.)  323;  Jennette  v.  Sulli- 
van, 63  Hun  (N.  Y.)  361;  Matthews  v. 
Gribbett,  11  Ohio  St.  330;  Gonn  v. 
Wilson,  2  Overt.  (Tenn.)  233,  5  Am. 
Dec.  663.  Contra,  Gates  v.  McKin- 
ney, 48  Ind.  562,  17  Am.  Rep.  768; 
Felger  v.  Etzell,  75  Ind.  417;  Burk  v. 
Shain,  5  Ky.  341,  5  Am.  Dec.  616; 
Tyler  v.  Salley,  82  Me.  128;  Weaver  v. 
Bachert,  2  Pa.  St.  80,  44  Am.  Dec. 
159;  Baldy  v.  Stratton,  11  Pa.  St.  316; 
Espy  V.  Jones,  37  Ala.  379. 

Evidence  of  Agreement. — Seduction 
is  evidence  tending  to  show  the  agree- 
ment in  controversy.  McConahey  v. 
Griffey,  82  Iowa  564. 

Wrongful  Act  Resulting  from  Promise. 
— It  is  evidence  of  the  wrongful  act 
of  the  defendant  resulting  from  the 
promise  and  the  breach.  Lowden  v. 
Morrison,  36  III.  App.  495. 

Proof  of  Violation. — It  is  proof  of 
violation  of  his  promise  by  the  defend- 
ant.    Dent  V.  Pickens,  34  W.  Va.  240. 

Distinction. — In  commenting  upon 
the  decisions  in  Pennsylvania,  in  the 
case  of  Sherman  v.  Rawson,  102  Mass. 
400,Golt,  J., said:  "  The  lastdecision  in 
Pennsylvania,  while  it  follows  Weaver 
V.  Bachert,  2  Pa.  St.  80  (44  Am.  Dec. 
159),  in  the  doctrine  that  seduction 
cannot  be  given  in  evidence,  still  states 
the  rule  that  all  the  circumstances  at- 
tending the  breach  before,  at  the  time, 
and  after,  may  be  given  in  evidence 
in  aggravation  of  damages." 

Better  Practice  to  Plead. — The  lower 
court,  undet  general  allegations  in  the 
complaint,  instructed  the  jury  "  that 
if  the  defendant  seduced  the  plaintiff 
under  promise  of  marriage,  and  if  the 


charges  against  her"  (speciallypleaded 
in  the  answer)  "were  not  proved," 
such  seduction  might  properly  be  con- 
sidered as  enhancing  the  damages,  etc. 
In  the  appellate  court,  Lyon,  J.,  said: 
"  The  authorities  seem  to  sustain  the 
instruction  as  correct  in  the  law  ;  but 
we  think  the  better  practice  is  to  re- 
quire that  the  seduction  should  be  al- 
leged in  the  complaint  before  any 
evidence  thereof  (if  duly  objected  to) 
is  received."  Leavitt  v.  Cutler,  37 
Wis.  54. 

1.  Smith  V.  Braun,  37  La.  Ann.  225; 
Boynton  v.  Kellogg,  3  Mass.  189;  Shea- 
hanzf.  Barry,  27  Mich.  217;  Daggett  z/. 
Wallace,  75  Tex.  352;  Leavitt  v.  Gut- 
ter, 37  Wis.  46. 

Shooting  of  Defendant.— Such  an  alle- 
gation in  the  complaint  does  not  open 
the  door  for  the  defendant  to  show 
that  after  his  marriage  to  another  the 
plaintiff  sought  him  out  and  shot  him. 
Schmidt  v.  Durnham,  46  Minn.  227. 

2.  Lindley  v.  Dempsey,  45  Ind.  246. 

Variance  between  Summons  and  Dec- 
laration.— Where  a  declaration  for 
breach  of  promise  of  marriage  alleged 
that  the  defendant  promised  to  marry 
the  plaintiff  on  request,  and  that  the 
plaintiff  afterwards,  on  the  20th  day  of 
November,  1849,  requested  the  de- 
fendant to  marry  her,  and  the  sum- 
mons merely  required  the  defendant 
to  appear,  etc.,  and  answer  in  a  plea 
of  the  case  on  contract  for  breach  of 
promise  of  marriage  with  the  plaintiff, 
when  she  was  sole  and  unmarried  in 
the  year  1849 — held,  that  the  sum- 
mons did  not  give  to  the  defendant 
the  same  information  which  the  dec- 
laration gave  more  at  large,  nor  did 
it  contain  the  substance  thereof,  and 
that  this  was  sufficient  cause  to  abate 
the  writ.  Grant  v.  Durgin,  45  N.  H. 
167. 

3.  Wanton  or  Malicious. — To  open  the 
door  for  such  damages,  the  breach 
must  appear  wanton  or  malicious,  or 
it  must  appear  that  the  defendant  un- 


3  Encyc.  PI.  &  Pr.— 44. 
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9.  Variance. — An  immaterial  variance  will  be  disregarded  or  an 
amendment  allowed.* 

V.  Answer  oe  Plea|— Allegations  and  Peoof  —1.  General 
Denial. — In  an  action  for  breach  of  a  marriage  contract,  where 
the  answer  is  a  general  denial,  the  defendant  may  not  only 
prove  that  no  contract  was  made,  but  may  introduce  in  evidence 
all  matters  which  go  in  mitigation  of  damages.* 


necessarily  wounded  the  feelings  or 
injured  the  reputation  of  the  plaintiff; 
and  this  must  appear  from  the  plead- 
ing. Dupont  z'.  McAdow,  6Mont.  226. 
There  must  be  more  than  a  refu- 
sal, without  sufficient  legal  excuse,  to 
carry  out  the  contract,  before  exem- 
plary damages  will  be  allowed,  and  the 
facts  warranting  the  same  must  be 
pleaded.  Goddardz/.Westcott,82  Mich. 
180. 

1.  Time. — In  Nearingz/.  VanFleet,  71 
Hun  (N.  Y.)  137,  the  complaint  al- 
leged the  promise  to  have  been  made 
in  August,  and  the  evidence  disclosed 
several  promises;  the  time  was  held 
immaterial,  and  the  court  refused  to 
instruct  the  jury  that  no  recovery 
could  be  had  if  the  contract  was  not 
made  in  August. 

The  promises  declared  on  were, 
first,  to  marry  on  request;  secondly, 
the  lilie  assignment  for  breach  that 
the  defendant  had  married  another; 
thirdly,  to  marry  within  a  reasonable 
time;  and  lastly,  to  marry  generally. 
The  proof  was,  that  the  defendant 
had  said  that  he  would  marry  the 
plaintiff  in  July.  Held,  that  the  plain- 
tiff could  recover  on  the  last  count. 
Phillips  V.  Crutchley,  i  M.  &  P.  239,  3 
C.  &  P.  178. 

Eequest,  General  Fromise. — "  Queer e, 
whether  a  declaration  alleging  a  prom- 
ise to  marry  on  request  will  be  sup- 
ported by  evidence  of  a  promise  to 
marry  generally."  Logan  v.  Gray, 
Tappan  (Ohio)  69. 

Amendment. — In  an  action  for  breach 
of  promise  to  marry,  the  declaration 
alleged  a  promise  to  marry  at  a  time 
elapsed,  and  the  evidence  showed  a 
promise  to  marry  at  a  time  not  elapsed, 
and  a  renunciation  by  the  defendant 
of  such  promise.  Held,  that  the  dec- 
laration might  be  amended  at  the 
trial.  Donoghue  v.  Marshall,  32  L. 
T.,  N.  S.  310. 

2.  Walker  v.  Johnson,  6  Ind.  App. 
600;  Mobin  V.  Webster,  129  Ind.  430; 
Morris  v.  Graves,  2  Ind.  354;  Goddard 
V.  Westcott,  82  Mich.  i8o. 


Adultery. — An  act  of  adultery  by 
plaintiff,  committed  more  than  twenty- 
five  years  before,  previous  to  a  former 
marriage,  and  while  plaintiff  was  very 
young,  has  been  admitted  under  the 
general  issue.  Tomkins  v.  Wadley,  3 
Thomp.  &  C.  (N.  Y.)424. 

Excessive  Use  of  Intoxicants  has  been 
shown  under  this  issue.  Button  v. 
McCauley,  i  Abb.  App.  Dec.  (N.  Y.) 
282. 

Fraud— Disability  of  Flaintiff.— Evi- 
dence that  the  plaintiff  had  a  tumor 
and  was  consequently  unable  to  carry 
out  such  a  contract  at  that  time  with- 
out a  fraud  or  injury  to  the  defend- 
ant, has  been  admitted  under  the 
general  issue.  Goddard  v.  Westcott, 
82  Mich.  180. 

Grounds  of  Offer. — Under  the  general 
issue  in  such  an  action,  in  offering 
evidence  in  mitigation  of  damages, 
the  defendant  is  not  bound  to  declare 
that  he  offers  it  for  that  purpose.  If 
the  evidence  is  competent  for  any 
purpose,  although  incompetent  for 
other  purposes,  it  is  error  to  reject  it. 
Button  V.  McCauley,  i  N.  Y.  Ct.  App. 
Dec.  282. 

Lewd  Conduct. — Evidence  of  the 
plaintiff's  lewd  conduct  is  admissible 
under  the  general  issue;  but  an  un- 
successful attempt  to  show  the  plain- 
tiff's unchaste  conduct  may  enhance 
damages.  Kniffen  v.  McConnell,  30 
N.  Y.  285;  Butler  v.  Eschleman,  18 
111.  44;  Sprague  v.  Craig,  51  111. 
288. 

Eescission. — In  an  action  for  breach 
of  promise  to  marry,  evidence  of  a 
mutual  rescission  of  the  contract 
prior  to  the  alleged  breach  is  admis- 
sible under  the  answer  of  general 
denial.  Shellenbarger  v.  Blake,  67 
Ind.  75. 

Adding  the  Plea. — Leave  to  add  a 
plea  that  the  plaintiff  had  released  the 
defendant  from  his  promise  was  re- 
fused; evidence  in  support  of  the  plea 
was  received  in  mitigation  of  damages 
only.  Dennis  v,  McKenzie,  24  L.  T., 
N.  S.  363. 
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Striking  out. — Where  every  material  fact  set  up  in  a  paragraph 
of  an  answer  n:iay  be  given  in  evidence  under  the  answer  of 
general  denial,  which  is  also  pleaded,  the  striking  out  of  such 
paragraph  is  a  harmless  error.* 

2.  Fraud. — Generally,  where  fraud  is  relied  upon  in  bar  of  the 
action,  the  specific  facts  constituting  the  fraud  must  be  alleged.* 

3.  Bad  Character  of  PlaintiflF— «,  Generally. — A  plea  set- 
ting forth  the  unchastity  and  bad  character  of  the  plaintiff, 
unknown  \o  the  defendant  at  the  time  of  the  promise,  constitutes 
a  good  defense;'  and  the  same  rule  concerning  the  character  of 
the  plaintiff,  whether  specially  pleaded  or  shown  upon  the  general 
issue,  prevails  concerning  his  or  her  conduct  subsequent  to  the 
engagement  and  before  the  alleged  breach.* 

I.  Effect  of  the  Allegations. — A  defendant  who  wantonly 
and  in  bad  faith,  or  for  the  purpose  of  injuring  the  plaintiff's 
character,  and  with  no  reasonable  expectation  that  his  allegations 
can  be  established,  sets  up  in  his  pleadings,  as  a  defense,  the  bad 
character  or  unchastity  of  the  plaintiff,  and  fails  to  prove  it,  takes 
the  chance  of  a  reaction  upon  himself  in  the  calculation  of 
damages.*     But  when  such  charges  are  made  in  good  faith,  and 


1.  Shellenbarger  v.   Blake,  67  Ind. 

75- 

2.  Coble  V.  Eltzroth,  125  Ind.  429; 
Bell  V.  Eaton,  28  Ind.  468. 

Prior  and  Existing  Agpreement  with 
Another. — A  plea  that  "before  and  at 
the  time  of  the  agreement  the  plain- 
tiff and  A  had  agreed  to  marry  one 
another,  which  agreement  was  in  full 
force,  as  the  plaintiff  knew,  but  of 
which  the  defendant  was  ignorant; 
and  that  though  the  plaintiff  ought 
fully  to  have  disclosed  the  same  to  the 
defendant  before  the  agreement,  and 
though  he  would  not  have  made  the 
agreement  had  the  same  been  dis- 
closed to  him  before,  the  plaintiff,  at 
the  time  of  the  agreement,  withheld 
and  concealed  the  same  from  the  de- 
fendant, and  he  made  the  agreement 
while  he  was  wholly  ignorant  of  the 
same,"  is  a  bad  plea,  there  being  no 
express  allegation  of  fraud.  Beechey 
V.  Brown,  El.,  Bl.  &  El.  796,  6  Jur.,  N. 
S.  345,  29  L.  J.  Q.  B.  105,  8  W.  R.  292. 

Former  Insanity. — No  fraud  being 
alleged,  a  plea  that  the  woman  had 
been  previously  confined  in  an  asylum 
as  a  lunatic  is  bad.  Baker  v.  Cart- 
wright,  7  Jur.,  N.  S.  1247,  30  L.  J.  C. 
P.  364,  10  C.  B.,  N.  S.  124. 

3.  Bench  v.  Merrick,  i  C.  &  K.  463; 
Baddeley  v.  Mortlock,  Holt  N.  P. 
151;  Denslovv  v.  Van  Horn,  16  Iowa 
476. 


It  is  otherwise  where  the  party  is 
fully  informed  of  the  character  of  the 
person  to  whom  he  makes  the  prom- 
ise. Kelley  v.  Highfield,  15  Oregon 
277- 

4.  Snowman  r.  Wardell,  32  Me.  275; 
Jones  V.  James,  16  W.  R.  762,  18  L.  T., 
N.  S.  243. 

Unchaste  and  Immoral. — The  allega- 
tion of  the  answer  was  that  "the 
plaintiff  is  an  unchaste  and  immoral 
woman."  This  was  held  a  sufficient 
allegation  to  support  evidence  that 
plaintiff  frequented  assignation  houses 
and  practised  prostitution,  and  that 
she  lived  with  a  certain  woman  at  a 
certain  place  and  at  a  time  when  said 
woman  kept  a  house  of  assignation 
and  prostitution.  Hunters.  Hatfield, 
68  Ind.  416. 

Scandalous. — In  such  cases  an  aver- 
ment in  the  answer  that  plaintiff  has 
led  a  profligate  life,  "  that  she  has 
frequently  been  committed  by  police 
magistrates,  and  that  she  has  sought 
to  mask  her  identity  by  various 
aliases,"  is  relevant  and  not  scandal- 
ous. Keegan  f .  Sage,  31  Abb.  N.  Cas. 
(N.  Y.  C.  Pl.)54- 

6.  Denslow  v.  Van  Horn,  i6  Iowa 
476;  Davis  V.  Slagle,  27  Mo.  600;  Chel- 
lis  V.  Chapman,  125  N.Y.  214;  Simpson 
V.  Black,  27  Wis.  206;  Reed  v.  Clark, 
47  Cal.  194. 

An  allegation  of  the  nature  under 
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with  a  reasonable  cause  to  believe  them  true,  no  such  danger  in 
law  exists.* 

It  seems  this  defense  is  available  under  the  general  issue,  at 
least  in  mitigation  ;  *  but  all  such  charges  against  the  plaintiff, 
made  in  the  answer,  are  presumptively  false.^ 

4.  Want  of  Affection. — Under  a  plea  that  the  plaintiff  has  not 
now,  and  never  had,  any  affection  for  the  defendant,  the  plaintiff 
may  testify  that  she  was  attached  to  the  defendant,  before  evi- 
dence has  been  adduced  to  sustain  the  averment.* 

5.  Plaintiffs  Refusal.— A  plea  that,  the  defendant  being  then 
sole  and  unmarried,  and  ready  to  marry  the  plaintiff,  the  plaintiff 
then  and  there  refused,  and  up  to  the  time  of  the  commencement 
of  the  action  continued  to  refuse  to  marry  the  defendant,  has  on 
demurrer  received  the  sanction  of  court  as  presenting  a  good 
defense.* 

6.  Unreasonable  Conditions. — A  plea  admitting  the  promise  and 
alleging  that  the  plaintiff  refused  to  fulfil  hers/^xcept  on  new 
and  unreasonable  conditions,  presents  a  good  defense.  Evidence 
in  support  of  such  a  plea,  however,  can  be  ^admitted  under  a 
eeneral  denial.® 


consideration  is  made  in  bad  faith 
when  the  only  evidence  of  the  fact 
offered  by  the  defendant  is  his  own 
criminal  conduct  with  the  plaintiff. 
Kelly  V.  Highfield,  15  Oregon  277. 

1.  Powers  V.  Wheatley,  45  Cal.  113: 
Fidler  v.  McKinley,  21  111.  308;  Kantz- 
ler  V.  Grant,  2  111.  App.  236;  Hunter  v. 
Hatfield,  68  Ind.  416;  White  v.  Thomas, 
12  Ohio  St.  312;  Leavitt  v.  Cutler,  37 
Wis.  46. 

The  fact  that  such  a  defense  is  set 
up  in  the  answer  is  not  sufficient  of 
itself  to  aggravate  the  damages;  the 
jury  must  be  satisfied  that  the  charge 
was  made  dishonestly  or  in  bad  faith. 
Alberts  v.  Albertz,  78  Wis.  72. 

Qucere,  does  it  make  any  difference 
in  such  cases  whether  the  charge  is 
made  by  plea  or  notice,  or  orally  in 
court?  White  v.  Thomas,  12  Ohio  St. 
312. 

2.  See  v.,  Anszver  or  Plea — Allega- 
tions and  Proof,  note  2,  supra. 

3.  Leavitt  v.  Cutler,  37  Wis.  46. 

4.  Chellis  v.  Chapman  (Supreme 
Ct.),  7  N.  Y.  Supp.  78. 

5.  Liefmann  v.  Soloman,  7  Abb.  Pr. 
(N.  Y.  Super.  Ct.)  409,  note. 

Qucere,  does  such  a  plea  cover  more 
than  a  general  denial?  See  the  posi- 
tion of  the  attorney  for  appellant  in 
the  last-cited  action;  also  Kelly  v. 
Renfro,  9  Ala.  325. 

Letter  in  Evidence. — The  defendant 


pleaded  that  he  was  ready  and  willing 
to  marry  the  plaintiff,  but  she  had  re- 
fused. This  could  not  be  supported 
by  a  letter,  which  he  had  sent  to  the 
plaintiff's  attorney  before  action,  of- 
fering marriage,  which  letter  or  con- 
tents had  not  been  communicated  to 
the  plaintiff  until  after  the  action  was 
commenced,  when  she  refused  to 
marry  the  defendant.  It  was  also 
held  that  plaintiff's  attorney  was  not 
guilty  of  dereliction  of  duty  in  not 
staying  the  issuing  of  the  writ  until 
he  had  communicated  with  his  client. 
Dennis  v.  M'Kenzie,  24  L.  T.,  N.  S. 
363- 

6.    Hook  V.  George,  108   Mass.  324. 

In  the  case  cited,  the  portion  of  the 
plea  referred  to  read  as  follows: 
"That  he  did  not  refuse  to  marry  the 
plaintiff,  but  was  ready  and  willing, 
and  before  said  action  was  commenced, 
offered  to  fulfil  said  promise,  and 
tendered  performance  thereof;  but  the 
plaintiff  unreasonably  refused  to  fulfil 
said  promise  on  her  part;  that  the 
plaintiff  refused  to  fulfil  and  consum- 
mate said  promise  on  her  part,  except 
on  terms  and  conditions  which  were  un- 
reasonable and  no  part  of  the  original 
agreement,  and  which  could  not  fairly 
be  required  of  or  complied  with  by 
the  defendant;  that  the  defendant 
provided  a  suitable  house  and  place 
of  residence,  and  the  plaintiff  refused 
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7.  Statute  of  Limitations. — The  statute  of  limitations  must  be 
pleaded  in  bar,  unless  the  complaint  or  declaration  shows  upon  its 
face  that  a  sufficient  time  has  elapsed  to  bar  the  cause  of 
action,  and  also  the  nonexistence  of  any  grounds  of  avoidance.* 

8.  Striking  out. — An  answer  setting  forth  a  proper  affirmative 
defense  will  not  be  stricken  out  on  motion,  though  it  may  be 
insufficient  on  demurrer.* 

VL  Defaults.— Where  the  defendant  is  in  default,  the  plaintiff 
is  entitled  to  such  a  recovery  as  her  evidence  may  authorize  and 
warrant.     In  other  words,  the  plaintiff  must  "  prove  up,"  ^ 

VII.  INSTEUCTIONS. — The  charge  to  the  jury  should  apply  to  the 
allegations  and  proof  in  each  case,  and  the  proper  rule  for  the 
measure  of  damages  should  be  given.* 


to  go  there  to  reside  or  to  marry  the 
defendant  if  he  intended  or  proposed 
to  go  there  and  reside;  that  the  plain- 
tiff refused  to  marry  the  defendant  if 
he  took  his  own  daughter,  being  a  girl 
of  tender  years,  to  wit,  of  fifteen  years 
of  age,  to  reside  with  him,  or  kept 
her  in  his  family;  and  that  the  plain- 
tiff was  otherwise  unreasonable  in  the 
interposition  of  claims  and  demands 
which  were  no  part  of  the  original 
promise,  and  required  that  defendant 
should  comply  with  them  as  conditions 
of  her  fulfilment  of  her  part  of  the 
promise  or  agreement;  and  so  the 
defendant  says  that  he  was  always 
ready  and  willing  to  fulfil  the  promise 
made  by  him,  but  the  plaintiff  was 
unwilling  to  fulfil  the  promise  made 
by  her."  The  objection  on  the  part  of 
the  plaintiff,  disclosed  by  the  evidence, 
to  the  place  of  residence  selected  by 
the  defendant,  was  that  she  did  not 
want  to  live  in  the  same  town  with 
defendant's  first  wife,  from  whom  he 
had  been  divorced.  Under  the  above 
plea,  it  was  held  erroneous  to  instruct 
the  jury  that  if  the  defendant  promised 
to  marry  the  plaintiff  and  failed  to  ful- 
fil his  promise,  the  burden  was  on 
him  to  justify  his  failure  on  the 
grounds  he  alleged.  The  plea,  in  fact, 
amounted  to  no  more  than  a  general 
denial. 

1.  Collins  V.  Mack,  31  Ark.  684. 

2.  Mabin  v.  Webster,  129  Ind.  430. 

3.  Ames  v.  Brinsden,  25  Kan.  746. 
Kansas    Statute. — A   section    of    the 

Civil  Code  of  Kansas  provided  that 
"every  material  allegation  of  the  pe- 
tition not  controverted  by  the  answer 
shall,  for  the  purpose  of  the  action,  be 
taken  as  true.  Allegations  of  value 
or  of  amount  of  damages  shall  not  be 


considered  as  true,  by  failure  to  con- 
trovert them,  but  this  shall  not  apply 
to  the  amount  claimed  in  actions  on 
contract,  express  or  implied,  for  the 
recovery  of  money  only."  Under  this 
provision,  in  sustaining  a  judgment  for 
five  thousand  dollars,  in  an  action  for 
an  alleged  breach  of  promise,  as  upon  a 
default,  without  the  introduction  of 
any  evidence,  Valentine,  J.,  said,  "We 
think  the  statute  is  wrong."  Cole  v. 
Hoeburg,  36  Kan.  271. 

4.  Glasscock  v.  Shell,  57  Tex.  215. 

If  the  judge  in  charging  the  jury 
advises  them,  without  omission  or  in- 
distinctness, of  all  the  elements  proper 
for  their  consideration  in  assessing 
damages,  his  refusal  to  give  greater 
prominence  to  a  particular  part  of  the 
case  by  adding,  at  the  request  of  the 
defendant,  a  special  instruction  that 
they  are  to  consider  the  pecuniary 
means  of  both  parties  (of  which  evi- 
dence has  been  given),  affords  no 
ground  of  exception.  Grant  v.  Willey, 
loi  Mass.  356. 

In  an  action  for  a  breach  of  promise 
of  marriage,  where  the  record  dis- 
closes no  evidence  tending  to  show 
any  improper  motive  on  the  part  of 
the  defendant  in  entering  into  the 
alleged  contract  of  marriage  with  the 
plaintiff,  it  is  prejudicial  error  for 
the  court  to  instruct  the  jury  that  a 
"  man  who  enters  into  a  contract  of 
marriage  with  improper  motives,  and 
then  ruthlessly  and  unjustifiably 
breaks  it  off,  does  a  wrong  to  the 
woman  for  which  she  is  entitled  to 
exemplary  damages,"  as  such  instruc- 
tion assumes  and  intimates  to  the  jury 
that  there  was  evidence  tending  to 
show  improper  motives.  Moore  v. 
Hopkins,  83  Cal.  270. 
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Verdict. 


VIII.  Veedict — Form. — A  verdict  finding  the  defendant  guilty, 
and  assessing  the  damages,  is  responsive  to  the  issue  and  sustains 
a  judgment  for  the  plaintiff.* 

1.    Bird     V.     Thompson,     96     Mo.  is  not  cured  by  the  answer,  a  verdict 

424.  upon  these  issues   will  be   set  aside. 

When  the  petition  fails  to  set  forth  Fible  v.  Caplinger,  13  B.  Mon.  (Ky.) 

a  good  cause  of  action,  and  this  defect  463. 
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BRIBERY. 

By  S.  R.  Perry. 

I.  Definition,  695. 
n.  Jurisdiction,  695. 
III.  Indictment,  696. 

1 .  At  Comtnon  Law,  696. 

2.  Attempt  to  Bribe,  696. 

3.  Under  Statutes,  696. 

a.  Generally,  696. 

b.  Duplicity,  697. 

c.  Allegation  of  Value,  697. 

d.  Allegation  of  Time,  698. 

e.  Bribery  of  Officials,  698. 

f.  Bribery  of  Voters,  700. 

g.  Attempt  to  Bribe  a  Witness,  700. 

L  Definition. — Bribery  was  originally  the  receiving  or  offering 
any  undue  reward  by  or  to  any  person  whomsoever  whose  ordi- 
nary profession  or  business  related  to  the  administration  of  public 
justice,  in  order  to  influence  his  behavior  in  ofitice  and  to  incline 
him  to  act  contrary  to  his  duty  and  the  known  rules  of  honesty 
and  integrity.*  The  term  now  extends  further,  and  includes 
many  other  classes  of  officers  besides  judicial,  applying  both  to 
actor  and  receiver,  and  extending  to  voters,  cabinet  ministers, 
legislators,  sheriffs,  and  others.* 

II.  JUEISDICTION. — The  jurisdiction  in  cases  of  bribery  depends 
largely  on  statutory  regulations ;  in  some  states  courts  of  record  tak« 
cognizance  of  the  offense,'  while  in  others  a  justice  of  the  peace 
is  given  this  jurisdiction."*  Whether  the  federal  courts  have  cog- 
nizance depends  on  whether  or  not  the  indictment  charges  an  of- 
fense under  the  United  States  statutes.** 

1.  Bouvier  Law  Diet.  See  Am.  &  offering  an  internal  revenue  officer  a 
Eng.  Encyc.  of  Law,  title  Bribery.  bribe  to  set  fire  to  a  distillery  situated 

2.  Whart.  Cr.  L.,  §  1858.  within  the  limits  of  a  state  is  not  cog- 

3.  The  circuit  courts  of  Michigan  nizable  by  the  federal  court,  since 
have  power  to  punish,  as  for  a  con-  there  are  no  common-law  offenses 
tempt  of  court,  any  person  guilty  of  against  the  United  States;  and  Rev. 
an  attempt  to  bring  about  by  bribery  a  Slat.  U.  S.,  §  5451,  which  makes  it  a 
disagreement  of  the  jury  in  a  pending  crime  to  offer  to  bribe  an  officer  of 
suit.    Langdon  z/.  Judges,  76  Mich.  358.  the   United   States  with   intent  to  in- 

4.  A  justice  of  the  peace  may  take  fluence  him  to  do  or  omit  to  do  any  act 
cognizance  of  an  offense  of  bribery  in  violation  of  his  lawful  duty,  applies 
under  the  Arkansas  statute.  Watson  only  to  acts  within  the  official  func- 
V.  State,  29  Ark.  299.  tions  of  the  officers.     U.  S.  v.  Gibson, 

6.  United  States. — An  indictment  for     47  Fed.  Rep.  833. 
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III.  Indictment — 1,  At  Common  Law. — The  indictment  for  the 
common-law  offense  of  bribery  should  allege  all  the  facts  relating 
to  the  giving  or  taking  of  the  bribe,  and  should  set  out  the  official 
character  of  one  of  the  parties.  The  act  of  giving  or  taking  it 
should  also  be  described,  and  there  should  be  proper  introductory 
and  concluding  averments,* 

2.  Attempt  to  Bribe. — An  indictment  for  attempt  to  bribe  should 
follow  about  the  same  form  and  be  governed  by  the' same  rules 
as  for  the  substantive  ofTense  of  bribery,  save  that,  of  course,  the 
words  "offer,"  "solicit,"  "attempt,"  etc.,  should  be  used  in  place 
of  the  words  "  give,"  "  accept,"  etc.*  Since  the  offer  to  bribe 
completes  this  offense,*  there  need  be  no  averment  of  any  agree- 
ment or  understanding  made  or  had,*  nor  of  the  completion  of  the 
act  for  which  the  bribe  was  offered.®  In  this  article  both  of- 
fenses  are  for  the  most  part  treated  together.® 

3.  Under  Statutes — a.  Generally. — The  indictment  for  bribery 
is  usually  drawn  under  a  statute ; ''  and  it  is  then  sufficient  to 
charge  the  offense  in  substantial  compliance  with  the  language 
used  in  the  statute  defining  it.*     Where,  however,  the  offense  is 


In  U.  S.  V.  Worrall,  2  Dall.  (U.  S.) 
384,  which  was  a  case  of  attempted 
bribery, the  court  divided  as  to  whether 
or  not  the  United  States  courts  have 
power  to  punish  a  man  for  an  act  not 
expressly  declared  by  a  law  of  the 
United  States  to  be  criminal. 

1.  2  Bish.  Cr.  Pr.,  §  127.  For  forms 
of  the  indictment  see  3  Chitty  Cr.  L. 
682^/  set/.;  also  Rex  v.  Smith,  20  How. 
St.  Tr.  1227. 

2.  2  Bish.  Cr.  Pr.,  §  127. 

3.  Where  Indictable.— An  offer  of 
bribery  made  by  letter  is  indictable 
either  in  the  county  in  which  it  is 
mailed  or  in  which  it  is  received;  the 
principle  being  that  the  offense  is  con- 
summated when  the  letter  is  mailed, 
and  does  not  require  an  acceptance 
by  the  person  to  whom  the  bribe  is  of- 
fered.     U.    S.   V.  Worrall,  2  Dall.  (U. 

S.)384. 

4.  People  V.  Squires,  99  Cal.  327. 
6.   People  V.  Markham,  64  Cal.  157. 

6.  Texas. — An  ofifer  to  accept  a  bribe 
is  not  punishable  under  the  laws  of 
Texas.  Hence  the  indictment  must 
charge  specifically  the  acceptance  of  a 
bribe,  and  not  merely  an  offer  or 
agreement  to  accept  the  same.  Hutch- 
inson V.  State,  36  Tex.  293. 

7.  2  Bish.  Cr.  Pr.,  §  127. 

8.  State  V.  Walls,  54  Ind.  561;  Reed 
V.  State,  43  Tex.  319;  People  v.,  Ed- 
son,  68  Cal.  549;  State  v.  Taylor,  44 
La.  Ann.  967;  State  v.  McCrystol,  43 
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La.  Ann.  907;  State  v.  Glaudi,  43  La. 
Ann.  914;    State   v.   Lusk,    16  W.  Va. 

767- 

If  the  indictment  is  thus  drawn  up 
under  the  general  laws  of  a  state,  it 
will  be  valid  and  unaffected  by  any 
charter  provisions  of  a  city.  People 
V.  Swift,  59  Mich.  529. 

Offense  Sufficiently  Charged. — An  in- 
formation in  which  the  offense  charged 
is  called  compounding  a  felony,  but  in 
which  the  facts  stated  constitute  brib- 
ery, is  in  reality  a  charge  of  the  latter 
offense,  and  a  verdict  finding  the 
accused  guilty  of  the  former  offense  is 
erroneous  and  should  be  set  aside; 
Watson  ■v.  State,  29  Ark.  299. 

So  where  an  indictment  for  con- 
spiracy to  bribe  a  member  of  the  board 
of  education  charged  that  defendants 
did  "then  and  there  conspire  to- 
gether to  tempt,  seduce,  bribe,  and 
corrupt  said  member  by  then  and 
there  offering  to  pay  him  $5000,  all 
of  which  "  defendants  "did  and  per- 
formed to  unlawfully  and  corruptly  in- 
duce, influence,  and  bribe  said  mem- 
ber," it  was  held  that  the  anteced- 
ent .of  "did  and  performed"  was  the 
offering  to  pay,  and  not  the  conspiring 
together,,  and  that  the  indictment 
charged  the  commission  of  a  crime. 
State  V.  Womack,  4  Wash.  19. 

Andan  indictment  charging  a  defend- 
ant with  asking  for  and  soliciting  a 
bribe,  and   charging   the  elements  of 
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not  charged  substantially  under  the  statute,  the  appellate  court 
will  reverse  the  judgment,  it  is  said,  though  no  motion  in  arrest 
of  judgment  was  made  in  the  court  below.* 

b.  Duplicity. — There  should  be  no  duplicity  in  an  indictment 
for  bribery,  but  when  it  is  not  certain  that  different  and  distinct 
felonies,  which  cannot  be  joined,  are  charged  in  the  different 
counts,  a  motion  to  quash  on  account  of  duplicity  should  be 
overruled.* 

c.  Allegation  of  Value. — An  indictment  for  bribery  should 
allege  the  offer,  gift,  or  receipt  of  something  of  value  as  a  bribe,' 


the  offense  defined  in  Pen.  Code 
Cal.,  §  93,  is  not  uncertain  as  to 
whether  the  offense  is  charged  under 
that  section  or  section  96  of  the  code, 
which  does  not  make  it  an  offense  to 
solicit  a  bribe.  People  v.  Squires,  99 
Cal.  327. 

Corporations.— Section  165  Pen.  Code 
Cal.,  providing  for  punishment  for 
bribery,  applies  only  to  public  and 
qtiasi-'^w'bWz  corporations,  and  an  in- 
dictment under  that  section  is  fatally 
defective  which  fails  to  charge  chat 
the  defendant  is  either  a  public  or  a 
^Maj/-public  corporation.  People  v. 
Turnbull,  93  Cal.  630. 

Congressmen  Indictable  for  Bribery. — 
An  indictment  for  bribery  against  a 
member  of  congress  is  not  arrested  by 
the  privileges  secured  to  representa- 
tives by  Art.  I.,  §  5,  of  the  Constitu- 
tion of  the  United  States.  State  v. 
Smalls,  II  S.  Car.  262. 

Repugnancy. — An  indictment  is  not 
defective  for  repugnancy  because  it 
charges  the  corrupt  acceptance  of  a 
bribe  to  vote  for  a  "  question  which 
was  and  might  be,  by  law,  brought  be- 
fore "  the  defendant  as  state  senator. 
State  V.  Smalls,  11  S.  Car.  262. 

Surplusage  in  Statute. —  Defendant 
was  indicted  under  §  62,  Internal 
Rev.  Act  of  July  13,  1866  (14  U.  S. 
Stat,  at  Large  168),  which  makes  it  an 
indictable  offense  to  bribe  an  officer  of 
the  United  States.  Trial  was  had  and 
a  motion  in  arrest  of  judgment  made 
on  the  ground  that  under  the  above 
section  as  it  was  drawn  no  conviction 
could  be  had.  It  was  held  that  the 
words  "and  shall  be  thereof  con- 
victed"  are  to  be  treated  as  surplus- 
age, since  otherwise  an  indictment 
could  not  be  filed  till  a  conviction 
was  had,  a  manifestly  absurd  provi- 
sion. U.  S.  V.  Stern,  5  Blatchf.  (U. 
S.)5i2. 

1.  Old  V.  Com.,  18  Gratt.  (Va.)  915, 


also  holds  that,  unless  the  statute  is 
followed,  the  addition  that  "  so  the 
accused  did  receive  money  for  omit- 
ting and  delaying  to  perform  a  duty 
pertaining  to  his  office  of  constable," 
etc.,  will  not  cure  the  defect.  See 
People  V.  Judge,  2  Cal.  564. 

2.  Glover  v.  State,  109  Ii;d.  391. 
The    corrupt    acceptance    of  a   gift 

and  gratuity,  and  of  the  promise  to 
make  a  gift,  are  not  inconsistent,  and 
there  is  no  duplicity  in  so  charging 
in  a  count  of  an  indictment  for  brib- 
ery.    State  V.  Smalls,  11  S.  Car.  262. 

So  an  indictment  is  not  bad  for  du- 
plicity in  charging  the  crime  of  re- 
ceiving a  bribe,  and  also  a  conspiracy 
to  do  an  unlawful  act,  where  it  is  ex- 
pressly stated  in  the  second  count 
that  there  is  no  intention  to  charge 
two  crimes,  and  where  that  count  is 
merely  intended  to  vary  the  charge  so 
as  to  meet  the  proof.  State  v.  Potts 
(Iowa),  5  L.  R.  A.  814. 

A  Single  Count  in  an  indictment 
which  charged  that  B  was  a  member 
of  the  general  assembly,  and  also  a 
member  of  the  standing  committee  of 
the  house  to  which  the  bill  was  re- 
ferred, and  that  the  offer  or  promise 
was  made  to  influence  his  vote  there- 
for in  the  house,  and  his  vote  for  a 
favorable  report  thereon  in  the  com- 
mittee, is  not  bad  for  duplicity.  The 
charges  thus  made  constitute  but  one 
offense  under  the  statute.  Watson  v. 
State,  39  Ohio  St.  123. 

3.  U.  S.  V.  Kcssell,  62  Fed.  Rep.  57. 
In  this  case  the  indictment  charged 
that  defendant  did  unlawfully  ask  a 
"  gratuity,  the  nature  of  which  is  un- 
known." It  was  held  that  in  not  al- 
leging the  gratuity  to  be  of  money, 
property,  or  other  thing  of  value,  the 
indictment  was  bad 

Promissory  Note  as  a  Bribe. — An  in- 
dictment against  a  public  officer, charg- 
ing him  with  having  received  a  prom- 
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but  usually  the  specific  sum  of  money  or  other  consideration  need 
not  be  set  out.* 

^.  Allegation  of  Time. — Time  is  not  of  the  essence  of  the 
offense  of  bribery  or  attempt  to  commit  the  same,  and  therefore 
no  allegation  of  time  is  necessary.* 

e.  Bribery  of  Officials.— An  indictment  for  the  bribery  of 
an  officer  or  functionary  of  justice  should  allege  the  pendency  ' 
and  character  of  the  suit  or  duty  in  which  he  was  to  be  thereby 
influenced,'*  with  such  averments  as  to  show  that  the  intent  was 
to  bribe  him  in  respect  to  his  official  duties.*     If,  however,  the 


issory  note  for  the  payment  to  him  of 
money  by  the  maker,  as  a  bribe  to  in- 
fluence his  action  in  the  discharge  of 
an  official  duty,  does  not  charge  the  re- 
ceiving by  him  of  a  thing  of  value, 
and  is  bad  on  motion  to  quash.  State 
V.  Walls,  54  Ind.  561. 

1.  Com.  V.  Chapman,  i  Va.  Cas. 
138;  Watson  V.  State,  39  Ohio  St.  123; 
Leeper  v.  State,  29  Tex.  App.  154. 

Indiana. — 2  Rev.  Stat.  Ind.  1876,  §39, 
p.  443,  as  amended  by  the  Act  of 
1871,  p.  45,  is  held  to  contemplate  a 
distinct  and  well-defined  offer  to  bribe, 
and  if  the  offer  be  of  a  present,  then 
its  nature  and  value  must  not  be  left 
to  conjecture.  Therefore  an  affidavit 
for  an  information,  charging  that  the 
offer  was  of  "a  present,  or  a  present 
of  one  hundred  dollars,  the  affiant  is 
not  certain  which,"  is  insufficient.  A 
further  charge  therein  of  the  payment 
of  one  hundred  dollars,  after  the  offi- 
cial action  desired  was  consummated, 
is  mere  surplusage.  State  v.  Stephen- 
son, 83  Ind.  246. 

2.  State  V.  McDonald,  106  Ind.  233. 
The  statute  of  California   does  not 

require  that  the  indictment  for  brib- 
ery shall  show  that  the  offense  was 
committed  on  a  day  prior  to  the  time 
of  filing  the  indictment;  it  is  suffi- 
cient if  it  can  be  understood  there- 
from that  the  offense  was  committed 
at  some  time  prior  to  the  time  of  find- 
ing the  indictment.  To  accuse  is  to 
state  that  the  act  charged  was  prior 
to  the  accusation.  People  v.  Squires, 
99  Cal.  327. 

3.  California. — The  defendant  was 
charged  with  receiving  money  as  a 
bribe,  not  to  forfeit  a  recognizance; 
but  there  was  no  allegation  that  there 
was  any  proceeding  commenced  upon 
the  recognizance,  nor  that  any  was  to 
be  commenced.  It  was  held  that  the 
cause  was  not  suflSciently  set  out  to 
warrant  a  conviction,  since   the  stat- 


ute of  California  against  the  bribery 
of  officials  confines  the  offense  to  act- 
ing "  more  favorably  to  one  side  than 
another  in  any  suit,  matter,  or  cause 
pending  or  brought  before  him."  Peo- 
ple V.  Judge,  2  Cal.  564. 

4.  Collins  V.  State,  25  Tex.  Supp. 
203. 

Witnesses  and  Jurors. — The  necessity 
of  alleging  the  offense  in  connection 
with  which  the  bribe  was  given,  is  not 
confined  to  officers  of  justice.  Thus 
an  indictment  charging  that  defend- 
ant did  corruptly  give  or  offer  to  give, 
to  a  person  named,  three  dollars,  with 
intent  to  induce  him  "  to  commit  a  cer- 
tain crime  punishable  as  a  felony,  to 
wit,  the  crime  of  perjury,"  is  insuffi- 
cient. The  crime  must  be  more  defi- 
nitely described.  Rivers  v.  State,  97 
Ala.  72. 

In  Caruthers  v.  State,  74  Ala.  406, 
the  indictment  was  for  the  offer  to 
bribe  a  juror  in  a  case  before  him; 
and  an  averment  that  the  indictment 
was  for  "  disturbing  females  at  a  pub- 
lic assembly "  was  held  a  sufficient 
description  of  the  offense  upon  which 
it  was  attempted  to  influence  the  ju- 
ror's decision. 

Knowledge  of  Suit  must  be  Alleged. — 
An  indictment  against  a  prosecuting 
attorney  for  receiving  a  bribe  for  com- 
pounding or  concealing  a  crime  is 
fatally  defective  if  it  does  not  charge 
that  the  attorney  had  knowledge  of 
the  actual  commission  of  the  crime 
which  it  is  alleged  that  he  agreed  to 
compound,  conceal,  etc.     State  v,  Hen- 

i^ing.  33  Ind'  iSQ- 

5.  Collins  V.  State,  25  Tex.  Supp. 
203. 

In  Barefield  v.  State,  14  Ala.  603,  it 
was  held  that  an  indictment  for  an 
offer  to  bribe  a  justice  of  the  peace 
was  fatally  defective  if  it  failed  to  al- 
lege that  the  matter  about  which  the 
defendant  attempted  to  influence  the 
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latter  fact  appears  from  other  facts  set  out,  a  specific  averment 
to  that  effect  seems  not  to  be  required.*  The  indictment  should 
also  charge  that  the  bribe  was  given  or  received  corruptly.* 

The  gravamen  of  the  offense  of  bribery  of  an  official  is  the 
intention  to  influence  his  official  action  by  giving  or  offering  him 
a  bribe,  and  if  all  the  facts  necessary  to  constitute  this  be  alleged, 
no  other  allegations  are  necessary.'  Thus  there  is  no  need  to 
allege  the  effect  intended  or  had  on  such  official  action  by  such 
bribe,'*  nor  is  it  necessary  to  set  out  the  particular  acts  for  the 
performance  of  which  the  officer  was  offered  the  bribe.* 

Classes  of  Ofacers, — In  a  prosecution  under  a  statute  punishing  the 
giving  or  offering  to  give  bribes,  with  intent  to  influence  the 
action  of  any  judicial,  legislative,  or  executive  officer,  it  is 
sufficient  if  the  indictment  sets  forth  such  a  state  of  facts  as 
show  to  which  of  the  above  classes  the  party  to  whom  the  bribe 
given  or  offered  belongs,  and  an  allegation  showing  the  particular 
class  is  unnecessary.® 


judgment  of   the  justice  was  within 
his  jurisdiction. 

1.  Com.  V.  Murray,  135  Mass.  530. 
In  this  case  the  indictment  was  under 
Mass.  Pub.  Stat.,  c.  205,  ^  9,  and 
alleged  that  the  bribery  took  place 
when  the  defendant  "  was  lawfully 
brought  before  the  District  Court  of 
Central  Berkshire,  a  court  duly  and 
legally  established,  and  before  J.  T. , 
Esq.,  the  standing  justice  of  said 
court;"  and  that  he  was  a  judicial  offi- 
cer duly  qualified  to  perform  his  du- 
ties as  such.  It  was  held  that  the  in- 
dictment sufficiently  alleged  that  the 
matters  referred  to  were  pending  be- 
fore the  justice  in  his  official  capacity, 
and  that  he  was  duly  appointed. 

2.  State  V.  Pritchard,  107  N.  Car. 
921. 

3.  Unnecessary  Allegation. — Thus  an 
indictment  against  a  school  trustee, 
for  having  accepted  money  for  con- 
tracting to  purchase  furniture  and 
supplies  to  a  large  amount  for  the 
school,  need  not  contain  an  averment 
as  to  the  amount,  quality,  or  descrip- 
tion of  the  property  contracted  for  or 
purchased.     Glover  v.  State,  109  Ind. 

391- 

The  indictment  need  not  aver  that 
the  defendant  was  eligible  to  the  office 
for  the  appointment  to  obtain  which  he 
had  given  the  bribe.  State  v.  Graham, 
96  Mo.  120. 

And  in  an  indictment  charging  the 
acceptance  of  a  bribe  by  a  state  sena- 
tor to  vote  for  a  certain  joint  resolution 
it  is   sufficient  to  designate  the  joint 


resolution  by  its  title  only.     State  v. 
Smalls,  II  S.  Car.  262. 

The  fact  that  a  township  trustee  is 
the  trustee  of  the  school  township, 
and  that,  in  contracting  for  apparatus 
for  the  school,  he  acts  as  school  trus- 
tee, is  a  matter  within  judicial  knowl- 
edge, and  need  not  be  alleged  in  an 
indictment  for  bribery.  Such  indict- 
ment is  correct  in  designating  the 
person  to  whom  the  bribe  was  offered, 
either  as  the  township  trustee  or  the 
school  trustee.  '  State  v.  McDonald, 
106  Ind.  233. 

4.  State  V.  Walls,  54  Ind.  561.  See 
Glover  v.  State,  109  Ind.  391. 

6.   Reed  v.  State,  43  Tex.  319. 

It  is  not  necessary  that  an  indict- 
ment for  bribery  aver  that  the  corrupt 
intention  to  influence  the  act  or  judg- 
ment of  an  executive  officer  was  in 
relation  to  any  specific  or  particular 
matter  then  pending  before  him.  It 
is  enough  to  aver  a  corrupt  intention 
to  influence  him  in  any  matter  pend- 
ing before  him,  or  which  may  by  law 
come  or  be  brought  before  him.  Com. 
V.  Lapham,  156  Mass.  480. 

6.  Com.  V.  Lapham,  156  Mass.  480. 

Thus  an  indictment  charging  a  cor- 
rupt offer  to  H.,  a  member  of  the 
House  of  Assembly  of  the  state  of 
Florida,  and  representing  the  county 
of  Gadsden  as  one  of  the  representa- 
tives thereof,  sufficiently  showed  that 
the  said  H.  was  a  legislative  officer, 
without  an  averment  to  that  effect. 
State  V.  Pearce,  14  Fla.  153. 

So   an  averment   that  the  appellee 
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/,  Bribery  of  Voters.t— An  indictment  against  a  person  for 
accepting  a  bribe  to  influence  his  vote  in  an  election  need  not 
state  who  gave  the  bribe,*  nor  is  it  necessary  to  aver  that  the 
persons  voted  for  were  candidates  for  offices.*  Such  an  indict- 
ment, however,  should  allege  that  an  election  was  held,  and  that 
the  defendant's  vote  was  given  at  this  election,'  at  least  if  these 
facts  do  not  sufficiently  appear  from  the  other  allegations."* 

g-.  Attempt  to  Bribe  a  Witness. — An  indictment  for  offer- 
ing to  bribe  a  witness  to  disobey  a  subpoena  or  other  legal  process 
must  allege  the  issuance  of  such  process  on  lawful  authority;* 
but  if  the  bribe  is  offered  to  induce  the  witness  to  avoid  a  sub- 
poena or  other  legal  process,  an  allegation  as  to  its  issuance  is  un- 
necessary.® In  the  former  case  it  is  also  necessary  to  allege  the 
pendency  of  the  suit  and  the  parties  thereto,  and  to  designate 
affirmatively  the  witness  to  whom  the  bribe  was  offered.'' 


was  duly  elected  and  qualified  as  a 
county  attorney  is  a  sufficient  aver- 
ment that  he  is  a  judicial  officer. 
State  V.  Currie,  35  Tex.  17. 

1.  Hensley  v.  Com.  (Ky.,  1888),  9 
S.  W.  Rep.  129. 

2.  Com.  V.  Stephenson,  3  Mete. 
(Ky.)  226. 

3.  Newell  7/.  Com.,  2  Wash.  (Va.)  88. 

4.  In  Com.  v.  Stephenson,  3  Mete. 
(Ky.)  226,  the  fact  that  an  election 
occurred  at  the  time  and  place  stated 
in  the  indictment,  was  held  to  appear 
sufficiently  from  the  allegation  that  C. 
was  bribed,  and  for  said  bribe  did 
vote  for  the  several  persons  named 
therein,  and  for  the  several  officers. 
See  State  v.  Jackson,  73  Me.  91. 

Sufficient  Charge  of  Offense. — The  alle- 
gations, in  an  indictment,  that  the  per- 
son bribed  was  a  legal  voter  and  en- 
titled to  vote  at  a  legal  election,  and 
that  defendant  gave  him  two  dollars, 
and  he,  influenced  thereby,  voted  for  a 
candidate  for  an  office  named,  suffi- 
ciently describe  the  offense  of  bribery 
under  Gen.  Stat.  Ky.,  c.  33,  art.  12, 
§  12.     Com.  V.  Selby,  87  Ky.  594. 

An  Instruction  was  asked  to  the  effect 
that  the  jury  must  believe  that  the 
money  was  given  the  accused  for  the 
purpose  of  influencing  his  vote,  and 
that  for  said  money  he  did  vote  as 
desired;  but  that  if  the  money  was  in 
good  faith  loaned,  the  accused  was  not 
guilty.  It  was  held  that  this  instruc- 
tion was  improperly  refused.  Johnson 
V.  Com.,  90  Ky.  53. 


6.  Brown  v.  State,  13  Tex.  App. 
358. 

In  State  v.  Hughes,  43  Tex.  518, 
where  the  indictment  failed  to  allege 
that  a  bribe  was  offered  the  witness 
either  to  induce  him  to  disobey  a 
subpoena  or  other  legal  process,  or  to 
avoid  the  service  of  the  same  by 
secreting  himself  or  any  other  means, 
it  was  held  fatally  defective  under 
art.  1605,  Paschal's  Digest. 

6.  Scoggins  V.  State,  18  Tex.  App. 
298,  reviewing  the  Texas  cases  on  this 
point.  Jackson  z'.  State,  43  Tex.  421; 
Chrisman  v.  State,  18  Neb.  107. 

Missouri. — In  an  indictment  under 
Rev.  Code  1855,  c.  50,  art.  2,  §  9,  it 
is  not  necessary  to  state  that  the  tes- 
timony of  the  witness  was  material, 
or  that  he  had  been  summoned  as  a 
witness,  or  that  the  attempted  bribery 
was  with  intent  to  impede  and  obstruct 
the  due  course  of  justice.  Nor  is  it 
necessary  to  state  either  the  kind  or 
amount  of  money  or  property  offered 
to  the  witness,  or  the  intent  of  the 
defendant.  And  when  the  attempt 
was  made  to  induce  a  witness  in  a 
criminal  proceeding  to  absent  himself, 
so  as  to  prevent  his  giving  testimony 
before  a  justice  of  the  peace,  it  is 
sufficient  to  allege  that  the  justice  had 
jurisdiction  of  the  matter  heard  before 
him;  an  allegation  that  he  was  an  act- 
ing justice  is  unnecessary.  State  v. 
Biebusch,  32  Mo.  276. 

7.  Brown  v.  State,  13  Tex.  App. 
358. 
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BRIDGES. 

By   R.    A.    Daly. 
I  Actions  by  Bbidge  Atithoeities,  701. 
IL  Actions  foe  Negligence  and  Defective  Bridges,  701. 

1.  Parties  Defendant,  701. 

2.  Statutory  Restrictions,  702. 

a.  Generally,  702. 

b.  Preliminary  Notice,  702. 

c.  Complaint,  703. 

nL  Indictments,  707- 

1.  Who  may  be  Indicted,  707. 

2.  Form  and  Requisites,  708. 

L  Actions  by  Bbidge  Authobities — parties  Plaintiff. — Where  the 
proprietors  of  a  bridge  are  private  individuals  or  a  private  corpora- 
tion, they  are  the  proper  parties  plaintiff  in  all  matters  pertaining 
to  such  structures.  But  where  the  bridge  is  a  public  structure, 
the  legislature  has  full  power  to  direct  by  what  officers  any  class 
of  suits  shall  be  brought,  and  the  same  must  be  instituted  by  the 
persons  thus  designated,*  such  as  the  county  commissioners,* 
commissioners  of  highways,'  or  overseers  of  highways.* 

Misjoinder  of  Parties. — The  joinder  of  parties  not  in  strict  com- 
pliance with  the  statute  will  be  error.* 

II.  Actions  fob  Negligence  and  Defective  Beidges— 1.  Parties 
Defendant. — The  parties  chargeable,  by  the  law  of  the  place  where 
the  bridge  is  situated,  with  its  maintenatice  and  repair  are  the 
proper  parties  defendant  in  actions  pertaining  to  or  growing  out 
of  such  structures.     These  parties  defendant  may  be  the  county,* 

1.  Mahoning  County  v.  Railway  the  overseer  of  the  road  district,  or,  in 
Co.,  45  Ohio  St.  401.  case  of    his    failure   to    institute  the 

2.  Perry  County  z/.  Newark,  etc.,  R.  same,  the  commissioners  of  highways 
Co.,  43  Ohio  St.  451.  for  the   town  within  which  the  injury 

In    Pennsylvania    the    county   com-  was  done,   in  their  name  of  office  to 

missioners     are    the    proper    parties  prosecute  the  wrongdoer.     Two   dis- 

plaintiff    in  equity  to  enjoin  the  ob-  tricts  appeared  to  have  been  injured, 

struction   or   illegal    occupancy    of  a  It  was  held  that  as  the  injury  in  ques- 

county   bridge.     Venango   County  v.  tion  was  to  abridge  in  two  districts, 

Oil  City  St.  R.   Co.,  3  Pa.  Dist.  Rep.  separate  actions  were  necessary. 
546.  6.   Howard  County z/.  Legg,  I lolnd. 

3.  Denver  Tp.  v.  White  River  Log,  479;  Knox  County  v.  Montgomery, 
etc.,  Co.,  51  Mich.  472.  109    Jnd.    69;    Lyman   v.    Hampshire 

4.  Denver  Tp.  w.  White  River  Log,  County,  140  Mass.  311;  Cooper  v. 
etc.,  Co.,  51  Mich.  472.  Mills   County,   69  Iowa  350.      Contra, 

6.  Port  Huron  t/.  Stockman,  5  Mich,  unless  by  special  statute,  White  v. 
528.  This  case  was  an  action  under  a  Chowan  County,  90  N.  Car.  437; 
Michigan    statute    which    authorized     Reardon  v.  St.  Louis  County,  36  Mo. 
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town,*  turnpike,*  railroad,  or  other  corporation,'  or  private  indi- 
viduals ;  *  or  the  liability  may  be  joint,  and  consequently  there 
may  be  joint  defendants  ;  '  or  the  liability  may  be  joint  and  sev- 
eral, and  an  election  of  defendants  had.® 

2.  Statutory  Restrictions — a.  Generally. — An  act  of  the  legis- 
lature limiting  or  transferring  a  liability  for  negligence  in  the  con- 
struction or  maintenance  of  a  bridge  cannot  affect  causes  of  action 
accrued  at  its  passage.'''  And  a  statute  which  allows  the  presen- 
tation of  such  claims  to  a  board  of  commissioners,  and  appeals 
therefrom  to  a  court,  docs  not  restrict  the  party  to  such  proced- 
ure ;  but  he  may  resort  .to  his  action  at  law.* 

b.  Preliminary  Notice. — Whenever,  as  a  preliminary  to  an 
action  against  bridge  proprietors,  a  statutory  notice  is  required, 
such  notice  must  be  given®  to  all  the  parties  therein  prescribed,** 

In  an  action  against  a  city  for  in- 
juries caused  by  a  defective  bridge,  a 
complaint  is  not  demurrable  for  not 
joining  the  bridge  tender  as  a  party 
defender,  where  no  negligence  is  im- 
puted to  him.  Stephani  v.  Manitowoc 
(Wis.,  1895),  62  N.  W.  Rep.  176. 

7.  Reid  v.  New  York,  139  N.  Y.  534, 
68  Hun  (N.  Y.)  no;  Bullock  v.  Dun- 
ham (Supreme  Ct.),  19  N.  Y.  Supp. 
635. 

8.  Posey  County  v.  Stock  (Ind. 
App.,  1894),  36  N.  E.  Rep.  928. 

Such  a  claim  need  not  be  filed  with 
such  commissioners  before  bringing 
action.  Sullivan  County  v.  Arnett, 
116  Ind.  438. 

9.  Dickie  v.  Boston,  etc.,  R.  Co., 
131  Mass.  516. 

10.  Brown  v.  Fairhaven,  47  Vt.  386; 
Tyler  v.  Williston,  62  Vt.  269,  distin- 
guishing above  case  of  Brown  v.  Fair- 
haven,  47  Vt.  386, 

Municipal  Officers. — A  notice  addressed 
personally  to  a  municipal  officer 
has  been  held  sufficient,  where  it  was 
apparent  that  such  notice  was  in- 
tended for,  and  the  action  was  against, 
the  municipality.  Sargent  v.  Lynn, 
138  Mass.  599;  Lyman  v.  Hampshire 
County,  138  Mass.  74. 

Receivers. —  Under  the  act  of  con- 
gress (Aug.  II,  1888)  which  em- 
powered the  secretary  of  war  to 
determine  when  a  bridge  was  an  ob- 
struction to  navigation,  and  then 
notify  the  owners  and  proprietors  to  so 
alter  the  same  as  to  render  navigation 
through  and  under  it  free,  easy,  and 
unobstructed,  the  secretary  of  war 
notified  a  railroad  company  to  alter  a 
certain  bridge,  and  specified  the  time 
within  which  the  same  was  to  be  done. 
In  the  interim,  by  judicial  proceed- 
ings,   the   company  notified  was   dis- 


555;  M'Kinnon  v.  Penson,  8  Exch. 
319,  22  L.  J.  M.  C.  57,  affirmed  in 
error  in  9  Exch.  609,  23  L.  J.  M.  C.  97; 
Russell  V.  Devon,  2  T.  R.  667. 

1.  Wabash  v.  Carver,  129  Ind.  552; 
Spicer  v.  Elkhart  County,  126  Ind. 
369;  Maiden,  etc.,  R.  Co.  v.  Charles- 
town,  8  Allen  (Mass.)  245;  Newlin 
Tp.  V.  Davis,  77  Pa.  St.  317;  Etheridge 
■V.  Philadelphia,  26  Fed.  Rep.  43. 

2.  Williams  v.  Hingham,  etc., 
Bridge,  etc.,  Co.,  4  Pick.  (Mass.)  341; 
Ward  V.  Newark,  etc..  Turnpike  Co., 
20  N.  J.  L.  323. 

3.  Wilson  V.  Boston,  117  Mass.  509; 
Gates  V.  Pennsylvania  R.  Co.,  150  Pa. 
St.  50. 

4.  Chenango  Bridge  Co.  v.  Lewis, 
63  Barb.  (N.  Y.)  in. 

5.  Tolland  v.  Willington,  26  Conn. 
582;  Arnold  v.  Henry  County,  81  Ga. 
730;  Gates  V.  Pennsylvania  R.  Co.  150 
Pa.  St.  50. 

Nonjoinder. — The  nonjoinder  of  de- 
fendants can  only  be  pleaded  in  abate- 
ment; and  a  failure  to  thus  plead  may 
render  the  party  sued  liable  for  the 
whole  damage.  Lyman  v.  Hampshire 
County,  140  Mass.  311. 

6.  Code  Ga.,  §  690,  provides  that 
if  any  damage  shall  accrue  by  reason 
of  the  nonattendance  or  carelessness 
of  any  proprietor  of  a  bridge,  such 
proprietor  shall  be  liable  for  the  dam- 
age. Section  691  makes  this  rule  ap- 
plicable to  all  contractors,  and  to  the 
county  when  no  bond  is  taken  from 
the  contractor.  In  Arnold  v.  Henry 
County,  81  Ga.  730,  it  was  held  that  if 
the  county  let  out  the  repair  of  the 
bridge  to  a  contractor  and  neglected 
to  take  a  bond  from  him,  any  person 
injured  by  reason  of  a  defect  in  the 
bridge  could  maintain  an  action  against 
either  the  contractor  or  the  town. 
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and,  when  required,  must  point  out  the  defects  complained  of,*  and 
contain  a  specification  of  the  plaintiff's  injuries,  where  that  is  like- 
wise a  statutory  requisite  and  the  foundation  of  the  action.*  Such 
notice  must  be  definite  and  certain,* 

Alleged  in  Complaint. — The  giving  of  such  notice  must  be  alleged 
in  the  complaint.  Its  omission  will  be  a  ground  for  demurrer.* 
But  if  the  negligence  charged  is  in  relation  to  the  original  con- 
struction of  the  bridge,  it  is  not  necessary  to  allege  notice.* 

Commencement  of  Suit. — It  is  not  necessary,  however,  to  wait  for  the 
autliorities  notified  to  act  before  beginning  suit.® 

^.  Complaint. — It  is  elementary  that  the  complaint  must  con- 
tain facts  sufficient  to  constitute  a  cause  of  action,"'  that  of  two 
intendments  the  one  must  be  taken  which  is  most  against  the 
party  pleading,*  and  that  matters  more  properly  coming  from  the 
defendant  should  not  appear  in  the  complaint.®  Facts  must  be 
sufficiently  alleged,  however,  to  show  the  grounds  of  liability  of 
the  party  charged.**     But  where  the  authority  is  to  maintain  a 


possessed  of  the  property  in  question, 
and  the  same  was  placed  in  the  hands 
of  receivers.  The  notice  was  not 
complied  with,  and  an  action  was  com- 
menced to  recover  the  penalty  pre- 
scribed by  the  act.  Held,  that  the  re- 
ceivers were  not  liable, because  no  such 
notice  had  been  served  on  them,  al- 
though they  had  knowledge  of  the 
notice  served  upon  the  company;  and 
that  the  company  was  not  liable,  be- 
cause the  dispossession  by  legal  pro- 
ceedings was  to  it  an  excuse  and  a 
defense  for  noncompliance.  U.  S.  v. 
St.  Louis,  etc.,  R.  Co.,  43  Fed.  Rep. 
414. 

1.  Breaking  of  a  Span. — In  Whitman 
V.  Groveland,  131  Mass.  553,  a  notice, 
under  Mass.  Stat.  1877,  c.  234,  set- 
ting forth  that  a  person  was  injured 
through  a  defect  or  want  of  repair  in  a 
bridge,  and  that  the  cause  of  the  injury 
was  the  breaking  and  falling  of  a  cer- 
tain span  in  the  bridge,  set  forth  the 
cause  of  the  injury. 

Hole  in  Planking. — In  the  same  state, 
a  notice  of  the  place  of  the  accident 
described  a  large  hole  in  the  planking 
of  a  certain  bridge,  although  there 
were  two  smaller  holes  nearby.  Held, 
that  the  place  of  injury  was  suffi- 
ciently described.  Lyman  v.  Hamp- 
shire County,  138  Mass.  74. 

2.  Low  V.  Windham,  75  Me.  113. 

3.  While  the  validity  of  the  Act 
of  Aug.  II,  1888.  has  been  seriously 
questioned,  yet,  if  valid,  the  notice 
must  be  definite  and  point  out  the  al- 
leged defects  and  alterations  required. 
A  notice  to  "so  alter  "  a  designat- 
ed bridge  "as   to  render   navigation 


through  and  under  it  free,  easy,  and 
unobstructed,"  and  prescribing  that 
said  alteration  shall  be  completed  "on 
or  before"  a  designated  time,  is  in- 
suflScient.  U.  S.  v.  Keokuk,  etc., 
Bridge  Co.,  45  Fed.  Rep.  178. 

4.  Dickie  v.  Boston,  etc.,  R.  Co., 
131  Mass.  516. 

5.  Boone  County  v.  Mutchler,  137 
Ind.  140. 

The  rule  which  requires  notice  to 
a  corporation  of  defects  in  its  high- 
way or  bridge  has  no  application 
where  the  defect  is  a  lack  of  comple- 
tion of  the  bridge  for  the  use  for 
which  it  was  intended,  and  is  obvious. 
It  is  not  like  the  case  of  an  accident 
to  the  bridge  or  mere  want  of  repair. 
Stephain  v.  Manitowoc  (Wis.,  1895), 
62  N.  W.  Rep.  176. 

6.  So  held  in  Whitman  v.  Groveland, 
131  Mass.  553, where  an  actionwascom- 
menced  after  such  notice  was  given, 
but  before  a  town-meeting  could  be 
called  to  determine  whether  the  town 
would  pay  the  amount  of  the  injury. 

7.  Baltimore,  etc.,  R.  Co.  v.  Rowan, 
104  Ind.  88;  Topeka  Bridge  Co.  v. 
Cummings,  3  Kan.  56;  Uhl  v.  Doug- 
lass Tp.  27  Kan.  81;  Stephens,  etc., 
Transp.  Co.  v.  New  Jersey  Cent.  R. 
Co.,  33  N.  J.  L.  229. 

8.  Stephens,  etc.,  Transp.  Co.  v. 
New  Jersey  Cent.  R.  Co.,  33  N.  J.  L. 
229. 

9.  Louisville,  etc.,  Canal  Co.  v. 
Murphy,  72  Ky.  522.  See  Contributory 
Nes;ligence,  note  2,  infra. 

10.  Lewis  V.  State,  41  Ala.  414. 

In  an  action  against  a  board  of 
county    commissioners     for     injuries 
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bridge  over  a  watercourse,  an  allegation  that  the  bridge  was  over 


caused  by  a  defective  bridge,  a  com- 
plaint stating  facts  wrhich  show  that 
the  bridge  was  one  which  the  board 
was  bound  to  keep  in  order,  need  not 
contain  a  direct  averment  of  such  fact. 
Shelby  County  v.  Castetter,  7  Ind. 
App.  309. 

Character  of  Bridge. — In  Clark  County 
V.  Brod,  3  Ind.  App.  585,  it  was  held 
that  the  laws  of  Indiana  requiring 
county  commissioners  to  keep  bridges 
in  repair  covered  only  bridges  erected 
over  a  river,  creek,  pond,  lake,  or 
stream  of  water  flowing  in  a  channel 
between  banks  more  or  less  defined; 
and  that  a  complaint  against  the 
county  commissioners  for  alleged  dam- 
ages by  reason  of  the  want  of  repair 
in  a  bridge  must,  upon  its  face,  de- 
scribe a  bridge  within  the  purview  of 
such  statute;  and  also  that  an  allega- 
tion that  "defendant  had,  in  its  cor- 
porate capacity,  supervision  and  con- 
trol over  the  structure,"  did  not  remove 
the  necessity  of  such  specific  descrip- 
tion. 

Corporate  Liability. — In  the  case  of 
Com.  V.  Chase,  127  Mass.  7,  it  was 
also  held  that  the  allegation  that  the 
bridge  in  question  was  "duly  erected 


pany  for  the  loss  of  a  vessel  which 
was  caught  in  the  draw  and  sunk. 
One  of  the  allegations  of  the  com- 
plaint was  that  the  master  requested 
the  superintendent  of  the  drawbridge 
to  open  the  draw  and  that  he  refused 
to  do  so.  This  allegation  was  held  in- 
sufficient because  it  did  not  show  either 
in  what  way  the  demand  was  made,  or 
that  such  demand  was  made  at  a  time 
when  the  draw  might  have  been  le- 
gally opened. 

Highway — Bridge,— In  the  case  of 
Shartle  v.  Minneapolis,  17  Minn.  308, 
an  allegation  that  "  said  bridge  was 
situate  upon  a  street  or  highway  over 
which  passed  a  large  amount  of 
travel,"  was  held  a  sufficient  allega- 
tion of  a  public  street. 

Keasonable  Time  to  Build. — In  Frank- 
lin County  V.  White  Water  Valley 
Canal  Co.,  2  Ind.  162,  the  canal  com- 
pany, by  its  charter,  was  bound  to 
build  and  keep  in  repair  bridges  upon 
highways  crossing  its  canal.  The 
plaintiff  constructed  a  bridge,  and 
brought  suit  against  the  defendant 
for  the  expense  of  so  doing.  It  was 
held  that  the  complaint  in  such  an  ac- 
tion should  allege  that  a  reasonable 


and  legally  maintained  as  such  draw-    time  had  elapsed  within  which  the  de- 


bridge    by    said   corporation,"   was 
sufficient  allegation  of  the  duty  of  the 
corporation  to  maintain  the  bridge. 

Directions  for  Repair.  —  Smith  v. 
Wright,  27  Barb.  (N.  Y.)62i,  was  an 
action  against  commissioners  of  high- 
ways, and  alleged  that  the  defendants 
had  negligently  permitted  "  a  certain 


fendant  ought  to  have  performed  the 
work  and  neglected  to  do  so. 

Bequest  or  Benefit. — A  contractor 
seeking  to  recover  for  removing  the 
material  of  an  old  bridge  which  he 
has  contracted  to  rebuild,  must  allege 
in  his  complaint  that  such  work  was 
done  at  the  request  of  defendants  or 


bridge  in  said  town,  in  a  public  high-    for  their  benefit,   or  that  defendants 


way,  to  be  and  remain  in  a  dangerous 
condition."  The  complaint  was  held 
bad  on  demurrer  because  it  did  not 
also  allege  that  the  defendants  had 
omitted  to  give  directions  for  the  re- 
pair of  the  bridge,  or  that  the  bridge 
was  over  a  stream  crossing  a  high- 
way. 

Drawbridge — Demand  to  Pass.  —  In 
Jennings  v.  Fitchburg  R.  Co.,  146 
Mass.  621,  the  defendant  was  author- 
ized to  maintain  and  keep  in  repair, 
over  a  navigable  river,  a  drawbridge 
affording  proper  accommodations  for 
vessels  desiring  to  pass.  By  statute  a 
railroad  train  was  allowed  fifteen  min- 
utes before  and  after  it  was  due 
within  which  to  cross  the  draw,  and 
all  approaching  trains  were  allowed  a 
reasonable  time  within  which  so  to  do. 
The  plaintiffs  sued  the  railroad  com- 


accepted  or  took  benefit  by  the  same. 
Foy  V.  Craven  County,  iii  N.  Car. 
129. 

Situation  of  Bridge, — Where  the  loca- 
tion of  the  bridge  is  material,  an  alle- 
gation that  it  constitutes  a  part  of  a 
public  highway  leading  into  a  city  at 
or  near  the  city  limits  sufficiently 
alleges  that  the  bridge  was  not  within 
the  city.  Jackson  County  v.  Nichols 
(Ind.,  1894),  47  Am.  &  Eng.  Corp.  Cas. 
198. 

A  complaint,  in  an  action  against 
a  board  of  county  commissioners  for 
injuries  caused  by  a  defective  bridge, 
where  it  states  that  defendant  erected 
a  bridge  over  a  certain  river  "on  the 
line  and  as  a  part  of  a  public  high- 
way," need  not  aver  that  it  was  the 
duty  of  the  commissioners  to  keep 
such  bridge  in  repair,  as  that  duty  is 
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a  stream  has  been  held  sufficient,  without  stating  hcBc  verba  that 


imposed  by  law.  Shelby  County 
V.  Castetter,  7  Ind.  App.  309. 

In  an  action  against  a  county  for  an 
injury  resulting  from  the  negligent 
failure  to  put  up  railings  at  the  ap- 
proaches of  a  bridge,  a  complaint 
which  shows  that  the  county  built  the 
bridge,  but  fails  to  show  that  it  was 
upon  such  highway  or  at  a  place 
where  the  county  had  authority  to 
build  it,  is  bad  on  demurrer.  Shelby 
County  V.  Deprez,  87  Ind.  509. 

Special  Liability.  —  In  Alabama  it 
was  held  that,  in  order  to  hold  a 
county  liable  for  the  insufficiency  or 
unsafe  condition  of  a  public  bridge, 
the  existence  of  this  special  liability 
must  appear  upon  the  complaint;  and 
that  among  other  things  it  must  be 
stated  that  no  guaranty  had  been 
taken  from  the  builder  of  the  bridge, 
or,  if  taken,  that  the  time  during 
which  it  was  to  continue  had  expired 
before  the  accrual  of  the  cause  of  ac- 
tion at  bar.  Barbour  County  z/.  Horn, 
48  Ala.  649. 

Under  Statute.— \5.  S.  Rev.  Stat. 
1878,  §  1605,  is  as  follows:  "  Every 
person  or  corporation  that  maintains 
any  dam  or  bridge  across  the  Wiscon- 
sin river  shall  also  maintain  at  one 
side  of  a  slide  over  such  dam,  and  at 
each  end  of  the  channel-span  of  such 
bridge,  a  guide-boom,  constructed  in 
such  manner  and  of  sufficient  length 
to  secure  the  safe  passage  of  all  rafts, 
lumber,  and  water-crafts  over  the  slide 
of  such  dam  and  through  the  channel- 
span  of  such  bridge;  and  such  boom, 
at  its  upper  end,  shall  be  securely  at- 
tached to  some  pier  or  other  firm  struc- 
ture. This  section  shall  not  apply  to 
any  bridge  below  the  city  of  Portage 
until  the  channel-span  thereof  shall 
have  been  established  by  the  engineer 
of  the  United  States  in  charge  of  the 
improvement  of  said  river,  nor  to  the 
bridge  across  said  river  within  the 
limits  of  said  city." 

In  the  case  of  Sweeney  v.  Chicago, 
etc.,  R.  Co.,  60  Wis.  60,  an  action  was 
brought  to  recover  damages  occa- 
sioned by  a  bridge  obstructing  navi- 
gation over  the  Wisconsin  river  be- 
low Portage.  The  point  was  raised 
that  the  complaint  was  bad  because 
it  did  not  allege  that  the  channel-span 
of  such  bridge  had  been  designated 
by  the  engineer  described  in  the  above 
section.  The  obstruction  to  naviga- 
tion was    unnecessary  and  unlawful, 


and  the  fact  that  the  channel-span  had 
not  been  so  established  could  not  be  a 
defense  to  such  action,  although,  un- 
der another  section  of  the  said  stat- 
ute, the  company  might  be  liable  for 
treble  damages  for  so  constructing 
said  bridge.  This  not  being  an  action 
under  that  section,  the  allegation  was 
not  requisite.  Had  it  been  under  the 
penal  section  referred  to,  the  allega- 
tion in  regard  to  the  engineer  would 
have  been  necessary. 

Acts  of  Congress.  —  In  a  complaint 
alleging  that  a  bridge  was  so  con- 
structed as  to  obstruct  navigation,  and 
seeking  to  recover  for  special  loss  and 
injury  occasioned  thereby,  it  is  not 
necessary  to  aver  that  the  bridge  was 
not  built  in  conformity  with  the  con- 
ditions prescribed  by  an  act  of  con- 
gress authorizing  its  construction,  as 
it  devolves  upon  the  defendant  to 
show  that  the  structure  conforms  to 
said  act.  Pennsylvania  R.  Co.  v. 
Baltimore,  etc.,  R.  Co.,  37  Fed.  Rep. 
129. 

Nor  need  the  complaint  show  that 
the  defendant  was  authorized  by  act 
of  congress  to  construct  and  main- 
tain the  bridge,  for  the  court  must 
take  judicial  notice  of  the  fact.  Penn- 
sylvania R.  Co.  V.  Baltimore,  etc.,  R. 
Co.,  37  Fed.  Rep.  129. 

Toll-bridge — Liability  of  County. — In 
Barbour  County  v.  Horn,  48  Ala.  569, 
it  was  held  that  if  the  bridge  was  a 
toll-bridge,  established  under  contract 
with  the  County  Commissioners' 
Court,  the  declaration  should  show 
that  it  was  such  a  bridge,  and  that  the 
contract  was  within  the  scope  of  the 
authority  of  such  court. 

Toll-bridge. — Under  Mass.  Stat.  1804, 
c.  125,  no  one  but  a  person  from  whom 
toll  was  demandable  could  maintain  an 
action  for  injuries  received  from  a  de- 
fective toll-bridge.  And  in  Williams 
V.  Hingham,  etc.,  Bridge,  etc.,  Co.,  4 
Pick.  (Mass.) 341,  it  was  held  that  such 
an  allegation  was  absolutely  necessary 
for  a  recovery,  and  that  its  omission 
would  not  be  cured  by  verdict. 

In  Vermont. — In  an  action  against  a 
town  for  injuries  caused  by  a  defect- 
ive bridge,  it  was  held  sufficient  to 
allege  that  the  injury  was  received 
through  the  insufficiency  of  a  highway; 
for,  under  Rev.  Laws,  §  24,  a  bridge 
is  a  portion  of  the  highway,  and  it  is 
never  necessary  that  the  declaration 
should  point   out  with  certainty   the 


3  Encyc.  PI.  &  Pr.— 45. 
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it  was  a  watercourse,  or  giving  its  name.*  The  liability  must  be 
shown  to  be  for  the  specific  claim  set  forth,'  and  to  which  the 
recovery  will  be  limited.* 

Defective  Bridge— Damages. — In  an  action  for  damages  by  reason  of 
a  defective  bridge,  notice  of  the  defect,*  or  its  equivalent,  must  be 
alleged  ;  '  and  when  based  upon  the  negligence  of  the  bridge  au- 
thorities, the  specific  acts  of  negligence,*  together  with  a  descrip- 
tion of  the  occurrence  and  of  the  injuries  received,  must  be  set 
forth,''  and  also  that  such  injuries  were  due  to  the  derelictions 
charged  as  their  proximate  cause,^  which  is  a  question  for  the 


place  of  the  accident,  or  in  what  re- 
spect the  highway  was  defective. 
Cook  V.  Barton,  63  Vt.  566. 

1.  Jackson  County  i/.  Nichols  (Ind., 
1894),  47  Am.  &  Eng.  Corp.  Cas.  198. 

A  complaint,  in  an  action  against  a 
county  for  personal  injuries,  alleged 
that  such  injuries  were  caused  by  de- 
fects in  a  "bridge  over  a  natural 
%vatercourse;  "  that  the  bridge  consti- 
tuted part  of  a  public  highway  in  the 
county  "  leading  from  Numa  to  Clin- 
ton Rocks;"  and  that  it  was  the  duty 
of  the  county  to  maintain  the  bridge. 
Held,  that  a  motion  to  make  the  com- 
plaint more  specific  was  properly  over- 
ruled, because  it  is  both  difficult  and 
unnecessary  to  describe  the  character 
of  the  watercourse  and  bridge.  Parke 
County  V.  Wagner  (Ind.,  1894),  38  N. 
E.  Rep.  171. 

Where  the  statute  authorizes  the 
construction  of  bridges  over  water- 
courses, it  has  been  held  sufficient,  in  a 
complaint,  to  name  the  river,  without 
using  the  statutory  word,  as  the 
courts  take  judicial  notice  of  the  geog- 
raphy of  the  country.  Shelby  County 
V.  Castetter,  7  Ind.  App.  309. 

2.  Louisville,  etc..  Canal  Co.  v. 
Murphy,  72  Ky.  522. 

3.  Maxwell  v.  Bay  City  Bridge  Co., 
41  Mich.  454. 

4.  Heilner  v.  Union  County,  7  Ore- 
gon 83. 

5.  Eotten  Timbers. — Where  a  bridge 
is  permitted  to  become  defective  by 
reason  of  the  rotting  of  its  timbers,  it 
is  not  necessary  to  allege  that  the 
party  having  the  burden  of  repair 
knew  of  this  condition.  Allen  County 
"v.  Bacon,  96  Ind.  31. 

6.  Louisville,  etc..  Canal  Co.  v. 
Murphy,  72  Ky.  522. 

7.  Variance. — It  is  not  indispensable 
to  a  recovery  that  the  injury  shall  be 
proved  precisely  as  laid,  although 
some  particular  injury  must  be  averred 
in  the  declaration.  Thus,  in  Mem- 
phis, etc.,  R.  Co.   V.  Hicks,  5   Sneed. 


(Tenn.)  427,  the  declaration  based  the 
damages  upon  the  fact  that  the  boat 
company  were  deprived  of  the  profits 
which  they  would  otherwise  have 
made  by  the  use  of  their  boat  over  a 
river,  because  navigation  had  been 
obstructed,  and  which  obstruction  was 
the  foundation  of  the  action.  Under 
the  judge's  charge  the  verdict  was 
based  upon  the  expenses  incurred  by 
the  boat  in  making  the  trip.  Held, 
that  it  was  not  permitted  to  disturb 
the  verdict  by  reason  of  this  variance. 

Person  Driving. — In  Ross  v.  Ionia 
Tp.  (Mich.,  1895),  62  N.  W.  Rep.  401, 
where  the  complaint  alleged  that  com- 
plainant was  driving,  etc. ,  and  the  evi- 
dence disclosed  that  her  companion 
was  actually  handling  the  reins,  the 
variance  was  held  fatal. 

Bridge  or  Embankment. — In  Smith  v. 
Sherwood  Tp.,  62  Mich.  159,  the  dec- 
laration alleged  that  plaintiff's  horse, 
alarmed  at  a  hole  in  the  bridge,  backed 
against  the  railing,  which  gave  way, 
whereby  the  vehicle  and  its  contents 
were  precipitated  below.  Held,  im- 
material whether  the  plaintiff  was  pre- 
cipitated from  the  bridge  or  from  its 
adjoining  embankment. 

Defective  Plank. — In  Merkle  v.  Ben- 
nington Tp.,  68  Mich.  133,  the  com- 
plaint alleged  that  the  "  planks  in  the 
bridge  where  the  accident  occurred 
were  loose,  and  the  stringers  uneven, 
so  that  the  planks  were  liable  to  slip 
off  and  turn  over,  and  thereby  to  trip 
horses;  and  that  the  horse  became  en- 
tangled in  the  loose  planks  and  there- 
by tripped."  The  evidence  disclosed 
that  the  horse  had  "stepped  into  a 
hole  in  a  broken  plank,  that  the  horse 
thereby  became  frightened,"  and  the 
injuries  complained  of  followed.  Held, 
that  there  was  no  variance. 

8.  Harris  v.  Vigo  County,  121  Ind. 
299. 

Intervening  Cause. — In  Baldridge, 
etc..  Bridge  Co.  v.  Cartrett,  75  Tex. 
628,  it  was  alleged  that   the  plaintiff 
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jury  under  all  the  facts  and  circumstances  of  the  case.* 

Due  Care. — It  is  better  also  to  allege  due  care  on  the  part  of  the 
plaintiff.* 

statutory  Eequisites. — The  complaint  should  show  a  compliance 
on  the  part  of  the  plaintiff  with  all  the  preliminary  statutory- 
requisites  to  his  right  of  action.' 

III.  Indictments — 1.  Who  may  be  Indicted — Parties  Failing  to  Eepair. 
— The  county,*  the  commissioners  of  highways,*  the  city  or 
town,®  and  the  corporation  ^  or  individual,  chargeable  by  the  law 
of  the  particular  place  with  the  repair  of  a  bridge,  have  been  sev- 
erally held  liable  to  indictment  for  failure  to  perform  that  duty.* 


stopped  to  pay  his  toll  at  a  bridge, 
when,  from  some  unknown  cause,  his 
mules  became  frightened,  and  before 
he  could  recover  control  of  them, 
backed  the  wagon  against  a  defective 
railing  to  the  bridge,  which  gave  way 
and  caused  the  injuries  alleged.  Upon 
a  demurrer  it  was  held  that  the  com- 
plaint did  not  show  an  intervening 
cause  of  the  injury. 

Injuries — Besult  of  Defect. — An  alle- 
gation that  "the  horse  behind  which 
plaintiff  was  riding  fell  from  the 
bridge,  and  that  the  wagon-wheel 
dragged  over  the  side,  whereby  the 
plaintiff  was  precipitated  to  the  stream 
below,"  sufficiently  connects  the  per- 
sonal injuries  alleged  to  have  been 
received,  with  the  defective  condition 
of  the  bridge  as  their  proximate 
cause.  Jackson  County  v.  Nichols 
(Ind.,  1894),  47  Am.  &  Eng.  Corp. 
Cas.  198. 

Where  a  complaint  alleges  that  the 
board  of  county  commissioners  negli- 
gently failed  to  place  railings  or 
guards  at  the  sides  of  the  bridge,  and 
left  it  in  such  dangerous  condition 
that,  while  plaintiff  was  driving  over  it 
in  a  buggy,  her  horse,  without  fault 
on  her  part,  became  frightened  at  a 
hog  under  the  bridge  and  backed  him- 
self and  buggy  off  at  the  side  where 
there  was  no  railing  or  protection; 
that  the  horse,  by  reason  of  the  defend- 
ant's unlawful  and  negligent  conduct 
aforesaid,  backed  off  the  bridge,  se- 
verely injuring  plaintiff;  and  that  such 
injuries  were  caused  wholly  by  the 
said  negligent  conduct  of  defendant, 
without  fault  on  plaintiff's  part — held, 
that  the  complaint  is  not  objectionable 
as  not  alleging  that  the  injury  was 
caused  by  the  defect  in  the  bridge. 
Boone  County  v.  Mutchler,  137  Ind. 
140. 

1.  Ross  V.  Ionia  Tp.  (Mich.,  1895), 
62  N.  W.  Rep.  401. 


2.  Contributory  Negligence. — While 
contributory  negligence  may  be,  and  is 
in  many  jurisdictions, considered  amat- 
ter  of  defense,  and  consequently  more 
appropriately  a  matter  for  the  defend- 
ant's pleading,  Louisville,  etc.,  Canal 
Co.  V.  Murphy,  72  Ky.  522;  the  safer 
way  will  be  found  to  cover  it  in  the 
complaint,  as  many  other  jurisdictions 
so  require  it,  Riest  v.  Goshen,  42  Ind. 
339;  Wabash  v.  Carver,  129  Ind.  552; 
Vermillion  County  v.  Chipps,  131  Ind. 
56.  See  article  Contributory  Negli- 
gence. 

3.  Dickie  v.  Boston,  etc.,  R.  Co., 
131  Mass.  516.  See  b.  Frtiiminary 
Notice,  supra. 

4.  Reg.  V.  Ely,  4  New  Sess.  Cas. 
222,  15  Q.  B.  827,  19  L.  J.  M.  C.  223, 
14  Jur.  956;  Rex  v.  Yorkshire,  5  Burr. 
2594,  2  W.  Bl.  685,  Lofft  238.  2  East 
342;  Rex  V.  Glamorgan,  2  East  342, 
note;  Rex  v.  Kent,  2  M.  &  S.  513; 
Yorkshire  v.  Rex  (in  error),  2  Dow.  i. 
5  Taunt.  284,  7  East  588,  3  Smith  437. 

Special  Plea. — In  Yorkshire  v.  Rex 
(in  error),  2  Dow.  i,  5  Taunt.  284,  7 
East  588,  3  Smith,  437,  it  was  held 
that,  by  the  common  law,  declared  by 
22  Hen.  VIII.,  c.  5,  and  the  subsequent 
bridge  acts  of  England,  the  county 
chargeable  with  the  repair  of  a  bridge 
could  only  exonerate  itself  by  plead- 
ing specially  that  some  other  was 
bound,  by  prescription  or  tenure,  to 
repair  the  same. 

5.  People  V.  Adsit.  2  Hill  (N.  Y.) 
619;  Dunlap  V.  Knapp,  14  Ohio  St. 
64. 

6.  State  V.  Canterbury,  28  N.  H. 
195;  Saukville  v.  State,  69  Wis.  178. 

7.  Com.  V.  Newburyport  Bridge,  9 
Pick.  (Mass.)  142;  New  York,  etc.,  R. 
Co.  V.  State,  50  N.  J.  L.  303. 

8.  Rex  V.  Sutton,  5  N.  &  M.  353,  3 
Ad.  &  El.  597,  I  H.  &  W.  428. 

Private  Bridge. — An  individual  who 
builds  a  private  bridge  over  a  private 
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Parties  Obstructing  Navigation. — An  indictment  Will  also  lie  for  ob- 
structing navigation  by  a  bridge.* 

Parties  Committing  Statutory  Offenses. — Individuals  maybe  indicted  for 
the  violation  of  statutory  offenses  relative  to  bridges,  such  as  the 
exaction  of  illegal  tolls,*  or  the  wilful  disobedience  of  the  lawful 
orders  of  a  drawbridge  superintendent.^ 

2.  Form  and  Requisites. — Such  indictments  should  be  found  at 
the  instance  of  the  public  authorities."*  They  should  sufficiently 
describe  the  defendant,*  and  contain  a  specific  description  of 
the  offense  against  the  law  with  which  he  is  charged  ®  and  the 


way  for  his  own  benefit,  is  not  indict- 
able for  suffering  it  to  be  out  of  re- 
pair. State  V.  Seawell,  3  Hawks  (N. 
Car.)  193. 

1.  South  Carolina  R.  Co.  v.  Moore, 
28  Ga.  398;  State  v.  Portland,  etc.,  R. 
Co.,  57  Me.  402;  State  v.  Narrows 
Island  Club,  100  N.  Car.  477;  Dugan 
V.  Bridge  Co.,  27  Pa.  St.  303,  67  Am. 
Dec.  464. 

United  States. — In  the  United  States 
"  an  indictment  against  the  bridge  as 
a  nuisance  is  not  maintainable,  no 
such  proceeding  having  been  author- 
ized by  congress.  The  appropriate 
remedy  is  by  an  information  at  the  suit 
of  the  attorney-general  in  equity."  U. 
S.  V.  Pittsburgh,  etc.,  R.  Co.,  26  Fed. 
Rep.  113;  Pennsylvania  v.  Wheeling 
Bridge  Co.,  13  How.  (U.  S.)  518. 

In  Pennsylvania,  it  seems,  the  pro- 
ceeding may  be  by  indictment  or  by  a 
bill  in  equity,  to  be  prosecuted  in 
either  case  at  the  instance  of  the 
public  authorities.  Dugan  v.  Bridge 
Co.,  27  Pa.  St.  303. 

2.  Lewis  V.  State,  41  Ala.  414. 

3.  Com.  V.  Chase,  127  Mass.  7. 

4.  South  Carolina  R.  Co.  v.  Moore, 
28  Ga.  399;  Dugan  v.  Bridge  Co.,  27 
Pa.  St.  303,  67  Am.  Dec.  464. 

It  is  "well  settled  that  private  citi- 
zens have  no  right  of  action,  either 
in  law  or  equity,  for  the  suppression 
of  a  public  nuisance,  unless  they  aver 
and  prove  some  special  damage  to 
themselves."  Flanagan  v.  Philadel- 
phia, 8  Phila.  (Pa.)  no. 

5.  Town. — In  Wisconsin  a  description 
in  a  charge  against  a  town  need  not 
allege  "that  defendant  is  a  duly  or- 
ganized town,  which  is  bound  by  law 
to  keep  the  bridge  in  repair."  Sauk- 
ville  V.  State,  69  Wis.  178. 

6.  Com.  V.  Newburyport  Bridge,  9 
Pick.  (Mass.)  142. 

Disobeying  Superintendent. — In  Com. 
V.  Chase,  127  Mass.  7,  an  indict- 
ment under  Mass.   Stat.   1874,  c.  372. 


alleged  that  the  defendant  "made 
application  to  the  superintendent 
of  a  drawbridge  to  pass  the  draw 
with  his  tug-boat  ;  that  at  the 
same  time  a  schooner  made  appli- 
cation to  the  superintendent  to  pass 
the  draw  ;  that  the  superintendent 
decided  that  the  schooner  had  the 
right  to  pass  the  draw  first,  and 
before  the  tug-boat,  and  communi- 
cated said  decision  to  the  defendant; 
and  that  the  defendant,  knowing  that 
the  superintendent  had  full  authority 
to  make  said  decision,  and  that  he  had 
made  it,  wilfully  refused  to  be  gov- 
erned by  it  and  attempted  to  pass  the 
tug-boat  through  the  draw  first,  and 
wilfully  refused  to  withdraw  his  tug- 
boat to  the  rear  and  astern  of  the 
schooner,  and  wilfully  threatened  the 
superintendent  to  interfere  with  and 
to  jam  said  schooner  and  to  block  up 
and  impede  said  draw."  Held,  a 
good  indictment,  sufficiently  alleging 
that  the  defendant  disobeyed  the 
order  of  the  superintendent,  and  set 
forth  an  offense  under  the  statute 
named.  It  was  not  necessary  to 
allege  by  whom  the  superintendent  in 
question  was  appointed. 

Failure  to  Light.— An  indictment 
which  alleges  the  act  of  incorporation, 
the  building  and  use  of  a  bridge,  and 
"that  the  defendants  were  bound  to 
keep  and  maintain  the  same  in  such  a' 
condition  as  to  render  the  same  safe 
and  convenient  for  travelers,"  and 
as  a  breach,  "that  the  defendants, 
regardless  of  their  duty  in  this  behalf, 
negligently  and  wilfully  suffered  and 
permitted  said  bridge  to  be  and  remain 
in  such  condition  as  to  render  it  un- 
safe and  inconvenient  for  travelers, 
by  neglecting  to  keep  the  same  prop- 
erly and  suitably  lighted  in  the  night- 
time, to  the  great  damage  and  com- 
mon nuisance,"  etc.,  has  been  held 
sufficient.  It  was  held  unnecessary  to 
allege  that  defendants  were  bound  to 
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ground  of  the  liability  sought  to  be  imposed  upon  him.* 


light  the  bridge,  in  order  to  show  that 
such  nonlighting  was  the  pith  of  the 
offense  charged.  Com.  v.  Central 
Bridge  Co.,  12  Cush.  (Mass.)  242. 

Highway  —  Bridge. — An  indictment 
for  not  repairing  a  highway,  or  for  not 
making  a  new  highway,  is  insufficient, 
where  the  offense  is  a  failure  to  build 
or  repair  a  bridge;  the  charge  should 
be  a  failure  or  neglect  to  make  or 
repair  a  bridge  in  a  highway.  State 
V.  Canterbury,  28  N.  H.  195. 

Preventing  Navigation. — In  State  v. 
Portland,  etc.,  R.  Co.,  57  Me.  402,  the 
charter  of  the  railroad  company 
authorized  the  erection  of  a  bridge 
across  navigable  waters,  provided  the 
same  was  so  constructed  as  not  to 
prevent  navigation.  The  indictment 
set  forth  that  the  bridge  obstructed 
and  impeded  navigation,  and  was  held 
to  be  bad  because  it  did  not  allege, 
Aisc  verba,  that  the  bridge  prevented 
navigation. 

1.  The  statement  of  a  ground  of 
liability  not  recognized  by  law  will 
be  fatal.     Lewis  v.  State,  41  Ala.  414. 

Commissioners  of  Highways — Fands. — 
In  People  v.  Adsit,  2  Hill  (N.  Y.)  619, 
it  was  held  that  the  commissioners  of 
highways  could  not  be  indicted  for 
the  nonrepair  of  a  bridge  unless  they 
wilfully  and  unlawfully  refused  to 
employ  funds  that  they  had  on  hand; 
and  the  possession  of  such  funds 
should  be  averred  in  the  indictment. 

Corporate  Liability. — In  the  case  of 
Com.  V.  Chase,  127  Mass.  7,  it  was 
also  held  that  the  allegation  that  the 
bridge  in  question  was  "  duly  erected 
and  legally  maintained  as  such  draw- 
bridge by  said  corporation,"  was  a 
sufficient  allegation  that  the  corpora- 
tion had  a  right  to  maintain  the 
bridge. 

Individual  Liability. — An  indictment 
against  an  individual  for  permitting  a 
public  bridge,  which  he  is  bound  to 
keep  in  repair,  to  become  dangerous, 
must  set  forth  how  he  became  subject 
to  such  duty.  State  v.  King,  3  Ired. 
(N.  Car.)  411. 

Judicial  Cognizance. — In  Reg.  v.  Ely, 
4  New  Sess.  Cas.  222,  15  Q.  B.  827, 
14  Jur.  956,  19  L.  J.  M.  C.  223,  an  in- 
dictment against  the  inhabitants  of  the 
isle  of  Ely  and  county  of  Cambridge 
averred  that  theywere  liable, but  stated 
no  special  reason  therefor.     The  plea 


averred  that  "the  bridge  was  in  a 
public  highway,  over  an  artificial  CHt 
made  in  the  highway  by  the  adven- 
turers for  draining  the  Bedford  level; 
that  the  cut  was  maintained  by  the 
adventurers  until  a  statute,  when  the 
property  in  the  cut  and  its  banks,  and 
in  the  bridge,  and  in  the  lands  bene- 
fited by  the  cut,  which  lands  had  been 
previously  vested  in  the  adventurers, 
became  vested  in  the  corporation  of 
the  conservators  of  the  fens,  and  the 
cut  was  from  that  time  maintained  by 
the  corporation  for  their  own  benefit; 
and  they  have  repaired  and  been  liable 
to  repair  the  bridge."  The  count  was 
held  good,  as  the  court  was  obliged  to 
take  judicial  notice  that  the  isle  of  Ely 
was  a  division  of  a  county  in  the 
nature  of  a  riding,  and,  as  such,/r£»m 
facie  liable  to  repair  bridges  within 
it.  It  was  also  held  that  the  plea 
sufficiently  showed  that  the  corpora- 
tion were  liable  to  repair  the  bridge 
rendered  necessary  by  the  cut  main- 
tained for  their  benefit. 

Parish  Liability. — The  indictment  in 
Rex  V.  Penegoes,  3  D.  &  R.  388,  2  B. 
&  C.  166,  was  for  not  repairing  an 
ancient  bridge,  described  as  being 
situate  within  the  parish  of  P.  «&  M., 
and  averred  that  the  inhabitants  of  P., 
and  those  of  the  township  of  M.,  afore- 
said, were  liable  to  repair  such  bridge, 
without  proceeding  to  state  what  part 
of  it  was  situate  in  the  township  of  M., 
and  that  the  inhabitants  thereof  were 
liable  to  repair  it.  This  indictment  was 
held  bad,  as  no  special  or  sufficient 
consideration  was  shown  to  render  the 
inhabitants  of  the  township  liable  to 
repair,  as  they  could  not  hold  land, 
and  consequently  could  not  be  liable 
ratione  tenura. 

But  the  indictment  in  Reg.  v.  Ad- 
derbury,  D.  &  M.  324,  5  Q.  B.  187, 
13  L.  J.  M.  C.  91,  7  Jur.  1035, which  was 
similar,  except  that  it  described  the 
part  of  the  bridge  in  each  parish  and 
the  part  that  each  was  to  maintain, 
was  held  sufficient. 

Town  Liability. — The  case  of  Sauk- 
ville  V.  State,  69  Wis.  178,  held  that 
an  indictment  which  stated  that  the 
inhabitants  of  the  town  were  bound  to 
repair,  etc.,  was  not  open  to  the  ob- 
jection that  it  did  not  sufficiently 
allege  the  obligation  resting  upon  the 
town. 
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See  also  ASSIGNMENT  OF  ERRORS, 
By  W.  Calvin  Chesnut. 

I.  Definition  and  Object,  710. 
II.  Form,  711. 

III.  Contents,  713- 

1.  Generally,  713. 

2.  Sufficiency  of  Discussion,  720. 

3.  Disrespectful  Language,  723. 

IV.  Filing  and  Seeving,  724- 

1.  Getterally,  724. 

2.  Effect  of  Failure  to  File,  726. 

3.  Effect  of  Failure  to  File  within  Time,  730. 

V.  Additional  and  Reply  Bmefs,  733. 
VI.  Amendment,  735. 
VII.  Feinting  Expense,  735- 

L  Definition  and  Object.  —  In  American  practice  a  brief 
of  counsel  is  a  concise  written  or  printed  statement  of  the 
law  and  facts  of  a  case,  with  argument  based  upon  both,* 
for  the  information  of   the   court  *    and    opposing   counsel.     It 


1.  "What  is  a  brief  ?  \vi  \.\\.^  English 
practice  it  is  '  an  abbreviated  state- 
ment of  the  pleadings,  proofs,  and  af- 
fidavits at  law,  or  of  the  bill,  answer, 
and  other  proceedings  in  equity,  with 
a  concise  narrative  of  the  facts  of  the 
plaintiff's  case,  or  the  defendant's  de- 
fense, for  the  instruction  of  counsel 
at  the  trial  or  hearing.'  Whart.  Law 
Diet.  h.  t.  In  America,  at  least  in 
Indiana,  a  brief,  in  addition  to  the 
statement  of  the  case  above  mentioned, 
should  contain  a  summary  of  the  points 
or  questions  involved,  with  a  citation 
of  authorities,  if  authorities  are  relied 
on,  and  an  argument  based  upon  both, 
which    should     be    characterized    by 
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perspicuity  and  conciseness;  though, 
says  Bouvier,  '  when  the  argument  is 
pertinent  and  weighty,  it  cannot  be 
too  extended.'  Ibid.  It  is  manifest, 
from  these  definitions,  that  the  paper 
filed  by  counsel  is  not  a  brief.  A  mere 
copy  of  a  part  of  the  assignment  of  er- 
rors can  scarcely  be  dignified  with  the 
name."  Per  Perkins,  J.,  in  Parker  v. 
Hastings,  I2  Ind.  654.  See  also  An- 
derson V.  Neal,  88  Ind.  317;  Bray  v. 
Franklin  L.  Ins.  Co.,  68  Ind.  6;  Wilson 
V.  Holloway,  70  Ind.  407. 

2.  "  A  brief,  within  the  meaning  of 
rule  14,  is  some  kind  of  a  statement 
of  the  case  for  the  information  of  the 
court.     We  will  not  say  that  it  should 
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is  synonymous  with  the  term  "  points  and  authorities."  * 
Its  Object  is  primarily  to  aid  the  court  in  the  decision  of  the  case 
presented,*  but  also  to  assist  the  counsel  in  the  presentation  of 
the  case,*  and  through  both  to  benefit  the  public  by  facilitating 
the  administration  of  justice."*  It  forms  no  part  of  the  pleadings.* 
IL  FoEM. — The  value  of  a  brief  depends  very  largely  upon 
the  form  in  which  it  is  prepared.  No  general  rule  can  be  pre- 
scribed concerning  the  method  and  order  of  presenting  the  matter. 
In  most  cases  the  statement  of  facts  should  precede  the  legal 
argument,  but  in  many  it  will  be  expedient  to  treat  the  law  and 
facts  concurrently.® 


be  as  full  as  required  by  an  attorney 
to  counsel.  Still,  it  should  at  least 
purport  to  furnish  the  court  some  in- 
formation; some  aid  in  deciding  the 
case.  An  attempt  should  be  made  to 
show  why  the  judgment  of  the  court 
below  should  be  reversed  or  affirmed." 
Gardner  v.  Stover,  43  Ind.  356. 

1.  "  A  moment's  examination  of  the 
rule  will  show  that  the  terms  'brief 
and  '  points  and  authorities  '  are  used 
as  synonymous,  which  they  in  fact  are 
(as  the  term  'brief  is  used  in  this 
country),  both  being  a  condensed 
statement  of  the  propositions  of  law 
which  the  counsel  desire  to  establish, 
and  indicating  the  reasons  and  author- 
ities which  sustain  them."  Duncan  v. 
Kohler,  37  Minn.  379. 

A  Brief  of  Evidence,  which  is  a  mere 
report  of  the  trial  by  questions  and 
answers,  is  not  such  a  brief  as  the  law 
of  Georgia  contemplates  for  use  in  the 
Supreme  Court.  Stubbs  v.  State,  86 
Ga.  773. 

Paper -book. — A  brief  is  not  the  same 
as  a  "paper-book,"  which  is  more  in 
the  nature  of  a  transcript  or  record. 
Bouv.  Law  Diet.,  tit.  Paper-book; 
Armstrong's  Appeal,  68  Pa.  St.  409; 
Searles  v.  Thompson,  18  Minn.  316. 

2.  "The  object  in  requiring  printed 
briefs  of  points  and  authorities,  is  to 
aid  the  court  in  considering  the  case, 
as  well  as  to  advise  counsel  of  the 
questions  to  be  presented,  and  the  au- 
thorities to  be  relied  upon  in  reference 
to  them."  Anonymous,  40  111.  57; 
Gray  v.  Schenck,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  231. 

3.  The  leading  purpose  of  the  Su- 
preme Court  of  Texas  in  requiring  the 
filing  of  assignments  of  errors  and 
briefs  was  to  facilitate  and  more  ef- 
fectually aid  attorneys  to  represent 
their  cases  in  the  court  without  ap- 
pearing before  it  in  person,  if  they  did 
not  desire  to  do  so.    For,  to  accomplish 


this  it  is  necessary  for  the  appellee  or 
defendant  in  error  to  see  the  assign- 
ments of  error  and  brief  which  by  the 
rules  of  the  court  he  is  called  upon  to 
answer.  Shanks  v.  Carroll,  50  Tex. 
17. 

4.  Value  of  Briefs — Public  Benefit. — 
"  Briefs  and  viva  voce  argument,  es- 
pecially the  latter,  accompanied  by  the 
aid  to  memory  offered  by  the  former, 
are  of  inestimable  value  in  enabling 
a  court  to  plant  its  decisions  upon 
sound  and  enduring  principles.  This 
it  is  that  furnishes  the  best  possible 
and  easiest  applicable  check  upon  and 
safeguard  against  hasty  and  injurious 
adjudication.  Our  rule  requiring 
briefs  was  not  adopted  for  the  indi- 
vidual convenience  of  the  justices, 
but  for  the  good  of  the  general  public. 
We  regard  it  as  a  most  beneficent  and 
salutary  provision,  and  are  disposed 
to  insist  on  a  strict  compliance  with  it." 
Per  Greene,  C.J.,  in  Oregon  R.,  etc., 
Co.  V.  O'Brien,  3  Wash.  Ter.  21. 

Convenience  of  Court. — But  in  Sheehan 
V.  Levy,  i  Wash.  149,  where  a  motion 
was  made  to  strike  out  the  appellant's 
brief  because  it  did  not  contain  the 
pleadings  and  an  abstract  of  the  case, 
as  required  by  rule  of  court,  it  was 
held  that,  inasmuch  as  the  matter 
omitted  was  required  purely  for  the 
convenient  reference  and  information 
of  the  court,  such  a  motion  was  direct- 
ed entirely  to  its  discretion;  and  under 
the  circumstances  of  the  case  the  mo- 
tion was  dismissed. 

6.  As  the  brief  of  counsel  forms  no 
part  of  the  pleadings  in  a  cause,  a 
plea  of  prescription  in  a  written  argu- 
ment, not  filed  in  the  record,  cannot 
be  considered.  Dejol  v.  Johnson,  12 
La.  Ann.  853.  And  a  request  in  a 
brief  for  an  amendment  of  a  judgment 
will  not  be  noticed.  Lacey  v.  Police 
Jury,  28  La.  Ann.  455. 

6.   But   in  every  case   there  should 
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Spacing  and  Type. — The  Spacing  should  always  be  generous  and 
the  subdivisions  of  the  subject  clearly  marked.  Important  matter 
should  be  printed  in  italics  or  heavy  black  letters.* 

Typewriting. — In  nearly  every  state  printed  briefs  are  required  ;  * 
and  a  typewritten  brief  will  be  stricken  from  the  files.' 


be  a  definite  theory  of  arrangement, 
which  should  be  consistently  adhered 
to.     Elliott  App.  Pro.,  §442. 

Waiver  of  Eule  by  Agreement  of 
Parties. — Where  a  rule  of  court  pre- 
scribes the  form  of  briefs,  it  cannot  be 
waived  by  agreement  of  parties.  Gal- 
veston, etc.,  R.  Co.  V.  Crawford 
(Tex.  Civ.  App.,  1894),  27  S.  W.  Rep. 
822. 

Carelessly  Prepared  Brief.  —  Where 
the  appellee's  brief  was  carelessly  pre- 
pared, giving  the  court  trouble  in  the 
examination  tf  the  case,  the  cost  of  it 
was  taxed  against  him.  Fair  v. 
Brown,  40  Iowa  2og. 

1.  Spacing  and  Emphasis.  —  "Many 
very  learned  briefs  are  vexatiously 
inconvenient  of  reference  because  of 
the  want  of  spacing  and  emphasis. 
Judges  who  desire  to  refer  quickly  to 
a  certain  part  of  an  argument  must  be 
seriously  hindered  sometimes  by  this 
slovenly  lack  of  proper  arrangement, 
by  which  the  pages  are  closely 
huddled  up,  and  every  observation  is 
on  a  typographical  level  with  the  rest. 
The  points  themselves  should  be 
printed  in  a  bold,  heavy-faced  letter, 
and  subordinate  matter  may  be  put  in 
capitals,  italics,  or  common  type,  ac- 
cording to  its  importance.  Every 
authority  should  be  in  a  separate 
line.  Generous  spacing  should  be 
made,  and  indentation  can  be  put  to 
good  use.  One  brief — and  only  one — 
that  we  have  come  across,  had  a  line 
at  the  top  of  each  page,  stating  the 
contents  of  the  page;  this  is  especially 
useful  in  referring  to  summaries  of 
testimony.  This  matter  is  just  as 
important  as  emphasis  is  in  oral  argu- 
ment."    43  Alb.  L.  J.  345- 

But  neither  should  the  other  ex- 
treme be  adopted.  "Some  lawyers,  in 
having  a  brief  printed,  use  every 
variety  of  type  that  is  in  the  printing- 
office,  from  small  italics  to  gigantic 
capitals.  We  have  even  seen  a  large 
hand  pointing  to  particularly  impress- 
ive passages.  All  this  is  an  ab- 
surdity, but  it  is  only  an  exaggeration 
of  what  is  the  true  theory  of  a  brief, 
that  is,    to  call  the  attention   of   the 
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court  in  some  way  to  the  points  which 
are  deemed  especially  important.  One 
of  the  best  ways  of  doing  this  is  to 
print  such  passages  in  full-faced 
letters."  "On  Making  a  Brief  on 
Appeal,"  N.  Y.  Law  Journal;  cited, 
and  quoted  as  above,  in  Elliott  App. 
Pro.,  i;  444,  note  i. 

2.  Written  Briefs.— Rule  6  of  the  Su- 
preme Court  of  South  Carolina,  re- 
quiring a  service  of  three  copies  of 
the  appellant's  brief  on  the  respond- 
ent's attorney,  but  being  silent  as  to 
whether  they  should  be  in  writing  or 
in  print,  was  sufficiently  complied 
with  by  a  tender  of  manuscript  copies. 
By  an  amendment  to  the  rule  printed 
copies  are  now  required.  Detheridge 
V.  Gilreath,  14  S.  Car.  616.  But  see 
Hodge  V.  Fabian,  31  S.  Car.  212. 

Where  in  a  suit  for  divorce  the  wife 
was  unable  to  pay  for  printing  the 
papers,  and  it  appeared  that  the  ap- 
peal was  not  a  frivolous  one,  an  order 
was  made  allowing  her  to  present  the 
appeal  on  written  copies  of  the  record 
and  points.  Fagan  v.  Fagan,  39  Hun 
(N.  Y.)53i. 

In  Illinois  the  argument  of  coun- 
sel may  be  in  writing,  but  where  it  is, 
printed  briefs  must  be  filed  in  addi- 
tion.    Gochenour  v.  Mowry,  40  111.  57. 

3.  Typewritten  Briefs  are  not  a 
compliance  with  a  rule  of  court  which 
requires  printed  briefs,  and  will  be 
stricken  from  the  files.  Carroll  v. 
Holmes,  19  111.  App.  564.  "To  hold 
that  typewriting  may  take  the  place 
of  printing  would  be  to  nullify  the 
rule.  It  would  resolve  itself  simply 
into  the  question  of  the  legibility  of 
the  paper  presented  for  an  abstract  or 
brief;  and  in  this  view,  a  manuscript, 
well  written,  with  unexceptional  pen- 
manship, could  as  well  be  held  to  be  a 
compliance  with  the  rule  demanding 
'printing.'"  Johnson  County  z*.  Bry- 
son,  26  Mo.  App.  4S4. 

In  Washington  such  a  brief  will  be 
stricken  out  and  the  judgment  af- 
firmed. State  V.  Oleson  (Wash., 
1894),  37  Pac.  Rep.  419. 

In  Texas  the  brief  filed  must  be 
plainly  written,  and  if  it  covers  more 
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ni.  Contents— 1.  Generally.— A  brief  should  contain  a  succinct 
statement  of  such  facts  ^  in  the  case  as  are  essential  to  an  under- 
standing of  the  questions  to  be  discussed  ;  a  clear*  presentation 
of  the  points  or  propositions  desired  to  be  submitted  to  the  con- 
sideration of  the  court,'  with  the  citation  of  authorities,  if  pos- 

3.  Wisconsin. — The  rules  of  the  Su- 


than  eight  pages  of  foolscap  must  be 
printed.  Accordingly,  where  a  brief 
was  filed,  closely  typewritten,  upon 
thin  paper,  partly  in  very  small  type, 
the  writing  on  some  of  the  pages  be- 
ing very  indistinct  and  on  others  in 
ink,  sorely  taxing  the  eyes  to  read, 
and  the  whole  containing  enough  to 
cover  over  twenty  written  pages,  it 
was  stricken  out,  and  the  appellant 
was  required  to  file  copies  of  his  brief, 
properly  written  or  printed,  within 
twenty  days.  Heath  v.  Hall  (Tex. 
Civ.  App.,  1894),   27  S.  W.   Rep.    i6o. 

In  Vance  v.  liogue,  35  Tex.  432,  the 
court  said,  that  as  they  had  not  been 
able  to  decipher  the  brief  of  the  ap- 
pellant within  the  time  limited  to  them 
for  such  purposes,  they  had  been 
compelled  to  determine  the  case  with- 
out its  aid. 

"  The  rules  of  the  court  are  not 
complied  with  by  printing  briefs  with 
a  typewriter,  when  they  consist  of 
more  than  eight  pages  ;  and  when 
badly  copied  and  upon  thin  paper 
they  are  unacceptable,  no  matter  what 
may  be  their  length.  Hereafter  no 
brief  of  over  eight  pages  will  be  re- 
ceived when  printed  in  this  way;  nor 
even  when  of  less  length,  unless  the 
typewriting  is  clear  and  perfectly 
legible."  Tex.  Nat.  Bank  v,  Loven- 
berg,  63  Tex.  506. 

1.  It  will  generally  be  well  to  state 
the  facts  chronologically. 

Pleadings  and  Abstract  of  Case. — The 
fact  that  a  transcript  is  not  voluminous 
and  the  evidence  is  contained  in  a 
commendably  terse  agreed  statement 
of  facts,  is  not  a  good  excuse  for  fail- 
ing to  comply  with  a  rule  requiring  a 
brief  to  contain  the  pleadings  and  an 
abstract  of  the  case.  Sheehanz'.  Levy, 
I  Wash.  149. 

2.  Briefs  must  present  points  clearly. 
Where  a  number  of  briefs,  counter- 
briefs,  and  supplemental  briefs  were 
filed,  but  from  all  no  intelligent  idea  of 
the  case  could  be  gained,  and  the  in- 
structions of  the  court  below,  given  of 
its  own  motion,  were  not  preserved, 
it  was  presumed  that  the  court  below 
ruled  correctly.  Long  v.  Long,  96 
Mo.  180. 


preme  Court  of  Wisconsin  require  the 
briefs  on  both  sides  to  contain  a 
succinct  statement  of  so  much  of  the 
record  as  is  essential  to  an  under- 
standing of  the  questions  discussed. 
There  should  be  a  statement  not  only 
of  the  substance  of  the  pleadings,  when 
questions  arise  upon  them,  but  also  of 
the  leading  facts  established  by  the 
evidence,  where  questions  of  fact  are 
to  be  determined.  The  appeal  will  be 
peremptorily  dismissed  if  there  is  a 
failure  to  substantially  comply  with 
this  rule.  Heath  v.  Silverthorn  Lead 
Min.,  etc.,  Co.,  39  Wis.  146. 

South  Carolina.  —  On  appeal,  the 
brief  or  statement  of  facts  should  not 
only  disclose  the  general  nature  of 
the  issue,  but  the  questions  of  law  and 
fact  should  be  stated  to  such  an  extent 
as  to  make  apparent  the  bearing  of 
the  error  complained  of  upon  the  sub- 
stantial merits  of  the  case.  Trotter  z/. 
Robinson,  6  S.  Car.  410. 

In  Texas,  New  York,  Nevada,  and 
Illinois  it  seems  that  the  brief  proper 
does  not  include  an  "argument." 

"  It  is  a  fundamental  requirement, 
that  the  brief  upon  which  a  cause 
is  to  be  submitted  to  this  court,  after 
^he  general  and  succinct  statement 
of  the  nature  and  result  of  the  suit 
(not  a  particular  and  detailed  ac- 
count of  the  entire  action),  which  is 
intended  as  a  mere  introduction  to  the 
consideration  of  the  questions  to  be 
decided,  must  exhibit,  in  the  shape  of 
a  separate  proposition,  tersely  and 
distinctly,  each  point  embraced  in  each 
assignment  of  error  taken  in  the  case. 
*  *  *  The  brief  contemplated  and  re- 
quired by  the  rules  should,  in  short, 
embrace  nothing  but  the  propositions — 
set  forth  clearly,  distinctly,  and  sepa- 
rately— relied  upon  for  the  reversal  of 
the  judgment,  the  matters  in  the  rec- 
ord pertinent  to  the  proper  determi- 
nation of  each  proposition,  and  a 
citation  simply  of  the  authorities 
relied  upon  to  maintain  the  validity 
or  correctness  of  the  propositions  thus 
asserted;  while  all  inferences  and  de- 
ductions, either  from  the  authorities 
cited  or  from  matters  in  the   record 
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sible,  in  support  of  them  ;  *  and  the  application  to  them  of  the  evi- 
dence in  the  case  pointed  out.*  For  this  purpose  portions  of  the 
evidence  should  not  be  stated  in  full,  but  only  the  substance  of 


thus  stated,  are  to  be  presented  to  the 
court  by  an  oral,  written,  or  printed 
argument."  Per  Moore,  C.J.,  in 
Shanks  v.  Carroll,  50  Tex.  17. 

"  The  object  of  points  is  to  furnish 
the  court  with  the  leading  positions 
insisted  on  by  the  counsel;  or  in  other 
words  the  heads  of  his  argument. 
Under  these  it  is  customary  and  allow- 
able to  subjoin  the  authorities  in- 
tended to  be  used  on  the  argument. 
But  the  argument  itself,  written  out 
at  length,  or  even  an  extended  abridg- 
ment of  it,  is  not  a  proper  charge  [for 
preparing  the  points]  against  the  ad- 
verse party,  under  the  name  of  points." 
Per  Willard,  J.,  in  Gray  v.  Schenck,  3 
How.  Pr.  (N.  Y.  Supreme  Ct.)  231. 

Briefs  do  not  constitute  an  entire 
"argument"  on  the  merits  referred 
to  in  a  rule  of  the  Supreme  Court  of 
Nevada.  State  v.  California  Min.  Co., 
13  Nev.  203. 

In  Illinois,  where  the  argument  may 
be  in  writing  if  a  printed  brief  is  also 
filed  (Gochenour  v.  Mowry,  40  111.  57), 
even  a  printed  argument  by  itself  will 
not  suffice,  unless  the  counsel  sets 
down  in  it  a  clear,  distinct  statement 
of  the  points  intended  to  be  elabo- 
rated, with  the  authorities  in  support 
of  them  immediately  following.  Gil- 
lespie V.  Rout,  40  111.  58. 

In  Indiana  a  brief  should  both  point 
out  the  questions  for  discussion,  and 
contain  some  argument  or  statement 
of  the  infirmity  of  the  rulings  relied 
upon  for  a  reversal.  Acra  v.  Corn- 
forth,  4  Ind.  App.  496;  Nowlin  v. 
Whipple,  89  Ind.  490;  Irwin  v.  Lowe, 
8g  Ind.  540;  McCann  v.  Rodifer,  90 
Ind.  602;  Newcomer  v.  Hutchings,  96 
Ind.  iig;  Landwerlen  v.  Wheeler,  106 
Ind.  523;  Bonnel  v.  Shirley,  131  Ind. 
362;  Eppert  V.  Hall,  133  Ind.  417. 

1.  The  maxim  that  quality  should 
be  preferred  to  quantity  finds  no  bet- 
ter illustration  than  in  the  citation  of 
cases.  Says  Dillon,  J.,  in  i  Columbia 
Jurist,  125,  14  Am.  Law  Rec.  53,  56: 
"A  citation  of  a  case  under  a  given 
proposition  ought,  unless  distinctly 
otherwise  stated,  to  be  equivalent  to 
an  implied  professional  certificate  that, 
in  ilie  writer's  judgment,  the  case 
cited  is  an  express  authority  in  sup- 
port of  such  proposition." 
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In  Citing  Text-books  the  edition 
should  be  given,  when  there  has  been 
more  than  one  edition.  Elliott  App. 
Pro.,  ^447. 

Names  of  Parties. — In  Illinois  briefs 
filed  by  counsel  will  not  be  regarded 
unless  they  conform  to  the  rule  of 
court  which  provides  that  "in  citing 
cases  from  published  reports,  counsel 
will  be  required  not  only  to  give  the 
book  and  page,  but  also  names  of  the 
parties  as  they  appear  in  the  title  of 
the  reported  case."  Without  the 
names,  if  there  is  a  mistake  in  the 
page,  the  case  cannot  readily  be  found. 
Snell  V.  Stanley,  63  111.  391.  This  is 
substantially  the  rule  in  most  of  the 
states.  See  St.  Louis  Ct.  App.,  rule  17; 
Kansas  City  Ct.  App.,  rule  16;  Mo. 
Sup.  Ct.,  rule  15. 

In  Missouri  when  authorities  are 
cited  without  any  designation  of  point 
or  legal  proposition,  the  brief  is  ob- 
jectionable. Hatch  V.  Hanson,  46 
Mo.  App.  323. 

2.  Where  exceptions  have  been 
taken  to  the  ruling  of  the  court  below, 
and  errors  specially  assigned,  the  evi- 
dence bearing  upon  the  question  and 
showing  the  error  of  the  court  must 
be  singled  out  and  referred  to  either 
in  the  exception  itself  or  in  the  brief 
of  counsel.  Green  v.  Castleberry,  77 
N.  Car.  164. 

Where  an  appellant  makes  the  point 
that  certain  questions  should  have 
been  submitted  to  the  jury,  but  does 
not  refer  either  in  his  brief  or  else- 
where to  any  evidence  which  would 
have  rendered  such  submission  proper, 
for  this  reason  alone  the  point  should 
be  overruled.  Le  Roy,  etc.,  R.  Co.  v. 
Crum,  39  Kan.  642. 

An  assignment  upon  the  admission 
of  evidence  will  be  disregarded  where 
neither  statement  nor  brief  points  out 
the  evidence.  Tuttle  v.  Davis,  48  Mo. 
App.  9. 

In  Tennessee  exceptions  to  the  report 
of  referees  must  be  accompanied  by  a 
brief  citing  in  most  concise  manner 
the  specific  testimony  relied  upon, 
designating  the  page  of  the  record  as 
well  as  authorities.  Thompson  v. 
Watson,  12  Lea  (Tenn.)  390;  Hunting- 
don V.  Mullins,  16  Lea  (Tenn.)  738; 
Loveman  v.  Taylor,  85  Tenn.  8. 
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them,  with  accurate  reference  to  the  page  and  line  of  the  record 
where  they  may  be  found.*  Particular  errors  rehed  upon  should 
be  pointed  out,*  and  confusion  should,  in  general,  be  avoided  by 
discussing  the  several  errors  separately.'     It  is  sometimes   re- 


1.  Beferences  to  the  Record  should  be 
frequent  enough  to  clearly  point  out 
the  material  evidence.  Lincoln  v. 
Sun  Vapor  Street-Light  Co.,  59  Fed. 
Rep.  756. 

Tennessee. — On  appeal  to  the  Su- 
preitie  Court,  exceptions  to  the  report 
of  referees  must  be  accompanied  by  a 
brief  citing  in  most  concise  manner 
the  specific  testimony  relied  upon, 
designating  page  of  record,  as  well  as 
authorities.  Thompson  v.  Watson,  12 
Lea  (Tenn.)  390. 

Indiana. — Under  the  long-established 
rule  of  the  Supreme  Court  of  Indiana 
counsel  should  in  their  briefs  refer 
specifically  to  the  errors  by  page 
and  line  of  the  record,  and  discuss 
them  with  clearness  and  precision. 
Harrison  v.  Hedges,  60  Ind.  266; 
Beigh  V.  Smarr,  62  Ind.  400;  Sanders 
V.  Scott,  68  Ind.  130;  Rout  v.  Woods, 
67  Ind.  319;  Anderson  v.  Neal,  88  Ind. 
317;  Louisville,  etc.,  R.  Co.  v.  Donnt- 
gan.  III  Ind.  179. 

The  Appellee  must  make  like  refer- 
ence when  he  assigns  cross-errors. 
Bowman  v.  Simpson,  68  Ind.  229. 

Effect  of  not  Making  Reference. — Al- 
though such  reference  is  required  by 
rule  of  court,  "  the  court  would  not, 
probably,  be  disposed  to  in  all  cases 
avail  itself  of  the  defect  of  want  of 
reference  to  the  lines  of  the  tran- 
script."    Parker  v.  Hastings,  12  Ind. 

654- 

In  Kansas  judgment  will  not  be  re- 
versed for  evidence  introduced,  if  it  is 
not  pointed  out  in  the  brief  where 
such  evidence  may  be  found  in  the 
record.     Eggleston  v.  Austin,  27  Kan. 

245- 

Insufficient  Beference. — Where  by 
rule  the  brief  is  required  to  refer 
specifically  to  the  page  of  the  record 
which  counsel  desire  to  have  exam- 
ined, a  reference  to  "  pages  i  to  160, 
inclusive,"  is  not  sufficient.  State  v. 
McCool,  34  Kan.  613;  Moxley  v.  Has- 
kin,  39  Kan.  653. 

A  brief  referring  to  the  abstract 
should  recite  the  page.  Herriott  v. 
Kersey,  69  Iowa  iii.  See  also  Fowler 
V.  Gilbert,  38  Mich.  292. 

2.  Phenix  Ins.  Co.  v.  Reams,  37 
Neb.  423;  Topeka,  etc..  University  of 
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Builders  v.  Martin,  39  Kan.  750; 
Heady  v.  Wood,  6  Ind.  82;  Murphy  z/. 
Evans,  13  Ind.  489;  May  v.  McCray,  14 
Ind.  83. 

"  We  are  not  inclined,  nor  does  our 
duty  require  us,  to  wade  through  the 
record  in  search  of  errors  that  are  not 
pointed  out."  Brunner  z/.  Brennan,  49 
Ind.  98;  Lowder  v.  Lowder,  58  Ind. 
53S. 

Assignments  of  Error,  in  Missouri, 
made  in  the  appellant's  brief,  have  al- 
ways been  considered  sufficient,  and 
are  deemed  preferable  to  the  formal 
assignments  of  error  which  are  filed  in 
compliance  with  the  statute,  but  which 
rarely,  if  ever,  advise  the  court  of  the 
real  grounds  of  complaint.  Campbell 
V.  Carroll,  35  Mo.  App.  640. 

3.  McCormack  v.  Phillips,  4  Dak. 
Ter.  506. 

Missouri. — When  errors  are  assigned 
by  brief,  "  in  order  to  aid  the  court  in 
its  examination  of  them  each  sup- 
posed error  should  be  separately  as- 
signed, and  cases  should  not  be  cited 
en  masse  to  a  collection  of  assignments 
of  error;  but  the  cases  to  which  coun- 
sel ask  the  attention  of  the  court,  in 
connection  with  each  assignment, 
should  be  cited  to  that  assignment." 
Honeycutt  v.  St.  Louis,  etc.,  R.  Co., 
40  Mo.  App.  674. 

Minnesota. — By  rule  of  court  an  as- 
signment of  errors  must  be  prefixed  to 
the  brief  of  the  appellant,  but  stated 
separately  from  it.  This  rule  was 
adopted  to  correct  the  bad  practice  of 
confusing  the  discussion  of  various 
points  by  running  them  together. 
Duncan  v.  Kohler,  37  Minn.  379. 

In  Woodbury  v.  Day,  24  Minn.  463, 
the  court  declined  to  examine  thirty  or 
forty  exceptions  referred  to  en  masse 
in  a  brief,  without  any  specifications 
wherein  any  alleged  error  existed. 

Circuit  Court  of  Appeals — Exclusion  of 
Immaterial  Questions. — The  rule  of  *he 
United  States  Circuit  Court  of  Ap- 
peals, which  is  the  same  as  that  of  the 
Supreme  Court,  'especially  as  to  the 
specifications  of  the  assignments  of 
error  and  the  questions  to  be  dis- 
cussed, will  be  strictly  enforced,  so 
that  the  vital  issues  in  the  case  may 
be  presented,   and   frivolous  and   im 
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quired  that  assignments  of  error  shall  be  copied  in  the  brief,  and 
when  not  so  copied  therein  they  will  not  be  considered.*  Ques- 
tions not  included  in  the  record  should  not  be  treated.*     State- 


material  questions  excluded.  Lincoln 
V.  Sun  Vapor  Street-Light  Co. ,  59  Fed. 
Rep.  756. 

The  intention  of  the  rule  of  the 
Circuit  Court  of  Appeals  is  that  each 
specification  of  the  brief  shall  conform 
substantially,  if  not  literally,  to  the 
particular  assignment  of  error  on 
which  it  is  predicated.  "  And  for  con- 
venience there  ought  to  be,  with  each 
specification  in  the  brief,  a  reference  to 
the  corresponding  assignment  of  error 
as  well  as  to  the  place  in  the  bill  of 
exceptions  or  other  part  of  the  record 
where  the  alleged  error  is  shown." 
Vider  v.  O'Brien,  62  Fed.  Rep.  326. 

Texas. — A  rule  of  the  Supreme 
Court  of  Texas  provides:  "The  ap- 
pellant, or  plaintiff  in  error,  in  order  to 
prepare  properly  a  case  for  submis- 
sion, when  called  shall  have  filed  a 
brief  of  the  points  relied  on,  in  ac- 
cordance with,  and  confined  to,  the 
distinct  specifications  of  error  con- 
tained in  his  assignments  of  error,  and 
such  fundamental  errors  of  law  as 
are  apparent  upon  the  record,  each 
ground  of  error  being  separately  pre- 
sented, and  being  numbered  as  the 
assignments  of  error  are  numbered; 
and  each  and  every  one  not  so  sepa- 
rately presented  shall  be  regarded  as 
abandoned."  Where  a  brief  did  not 
in  form  comply  with  this  rule,  not  re- 
ferring to  any  of  the  assignments  of 
error,  but  presenting  three  indepen- 
dent propositions,  the  judgment  was 
affirmed  without  examination  into  the 
merits.  New  England  Land,  etc.,  Co. 
V.  Chamberlain,  70  Tex.  138. 

Defective  Part  Otily  Stricken  Out.^— 
But  in  Hearn  v.  Bitterman  (Tex.  Civ. 
App.,  1894),  27  S.  W.  Rep.  158,  where 
in  one  part  of  the  brief  several  assign- 
ments were  stated  together,  with  only 
one  proposition  under  them  all,  fol- 
lowed by  other  statements  intended 
to  support  the  several  assignments, 
thus  disregarding  the  rule,  the  whole 
brief  was  not  stricken  out,  but  only 
the  defective  part.  In  this  case  it 
was  said:  "The  poiftt  relied  on  in  an 
assignment  should  be  plainly  and  dis- 
tinctly presented  in  connection  with  a 
statement  of  the  facts  necessary  to  de- 
velop it,  so  that  the  court,  by  follow- 
ing the  order  of  the  brief,  may  appre- 
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hend  the  questions  raised  for  de- 
cision." 

Grouping  Assignments. — And  in  Texas 
it  is  the  proper  practice,  in  the  prepa- 
ration of  briefs,  to  group  assign- 
ments of  error;  and  where  the  assign- 
ments present  the  same  question,  as 
in  the  case  of  a  defective  charge,  with 
the  special  instructions  requested  to 
correct  the  same,  the  practice  should 
be  commended  rather  than  objected  to. 
Sabine,  etc. ,  R.  Co.  v.  Ewing  (Tex  Civ. 
App.,  1S92),  21  S.  W.  Rep.  700;  Gulf, 
etc.,  R.  Co.  V.  Box,  81  Tex.  670.  See 
Houston,  etc.,  R.  Co.  v.  Guisar  (Tex. 
Civ.  App.,  1894),  27  S.  W.  Rep.  1045, 
citing  International,  etc.,  R.  Co.  v. 
Anderson,  82  Tex.  517. 

In  Illinois,  in  discussing  questions 
of  error  upon  the  admission  or  rejec- 
tion of  evidence,  various  questions 
should  not  be  grouped.  Chicago  City 
R.  Co.  V.  Van  Vleck,  40  111.  App.  367. 
See  Chicago,  etc.,  R.  Co.  v.  Moffitt,  75 
111.  524. 

Points  in  a  brief  should  accord  with 
or  be  substantially  the  same  as  the 
specifications  in  the  statement,  or  they 
should  at  least  result  from  several 
presenting  the  same  question.  Haw- 
kins V.  Abbott,  40  Cal.  639. 

1.  Pearson  v.  Flanagan,  52  Tex. 
266;  Tabb  V.  Smart  (Tex.,  1889),  12  S. 
W.  Rep.  977;  Chappell  v.  Missouri 
Pac.  R.  Co.,  75  Tex.  82;  Blankenship, 
etc.,  Co.  V.  Kelly  (Tex.  Civ.  App., 
T893),  23  S.  W.  Rep.  27;  Haney  v. 
Franco-Texan  Land  Co.  (Tex.  Civ. 
App.,  1893),  23  S.  W.  Rep.  414.  See 
Farrar  v.  Churchill,  135  U.  S.  609. 

Where  the  brief  of  the  appellants 
merely  referred  to  several  assign- 
ments by  number,  without  setting 
them  out  or  stating  what  they  con- 
tained, and  then  summarized  them 
with  the  statement  that  the  court 
erred  in  overruling  the  defendant's 
special  exceptions  to  the  plaintiff's  pe- 
tition, but  did  not  set  out  the  excep- 
tions, which  involved  several  ques- 
tions, the  assignments  could  not  be 
considered.  San  Antonio,  etc.,  R.  Co. 
V.  Adams,  6  Tex.  Civ.  App.  ro2. 

2.  Questions  presented  in  a  brief, 
but  not  properly  included  in  the  rec- 
ord, cannot  be  considered.  Jenks  v. 
School  Dist.  No.  38,  18  Kan.  360.    And 
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merits   made  in   a  brief  will  be  presumed  to  be  correct  unless 
contradicted  by  the  opposing  party.* 

Waiver. — All  the  questions  on  which  a  decision  of  the  court  is 
desired  must  be  discussed  ;  otherwise  they  will  be  regarded  as 
waived.*     Thus  errors  which  have  been  assigned  but  which  are 


a  discussion  of  evidence  not  in  the 
record  will  not  be  considered.  Cook 
V.  Woodruff,  97  Ind.  134.  Questions 
not  raised  at  the  trial  cannot  be  in- 
jected into  the  case  by  a  brief  in  the 
appellate  court.  Nail  v.  Wabash,  etc., 
R.  Co..  97  Mo.  68.  But  where  coun- 
sel for  a  party  appends  to  his  brief  a 
certified  copy  of  a  document  not  in 
the  record,  the  party,  at  least,  cannot 
complain  if  the  court  treats  it  as  prop- 
erly before  them.  Mott  v.  Reyes,  45 
Cal.  379. 

1.  "The  presumption  is  that  facts 
stated  in  the  brief  of  counsel  are 
correctly  stated,  and  that  the  record 
is  truthfully  represented.  *  *  *  It 
is  therefore  incumbent  upon  counsel 
who  believe  that  the  facts  are  incor- 
rectly stated,  or  the  record  not  accu- 
rately represented,  to  contradict  or 
explain  the  statements  of  their  oppo- 
nents."    Elliott  App.  Pro.,  p  443. 

Where  the  respondent  submits  the 
case  "upon  the  paper-book  and  brief 
of  appellant,"  he  concedes  the  correct- 
ness of  the  statements  made  in  said 
brief.  Kelly  v.  Clow  Reaper  Mfg. 
Co.,  20  Minn.  88. 

Date  of  Commencing  Action. — Where 
the  record  did  not  show  when  the 
action  was  commenced,  but  the  date 
was  stated  in  the  brief  of  one  party 
and  not  denied  in  that  of  the  other 
party,  it  was  accepted  as  true.  Greg- 
ory V.  Gregory,  102  Cal.  50. 

Admission  in  Brief — Amount  of  Dam- 
ages.— Where  the  appellant  admitted 
in  his  brief  that  the  amount  of  dam- 
ages recovered  by  the  appellee  was 
not  excessive,  if  it  was  believed  that 
the  injuries  testified  to  by  him  were 
received,  an  assignment  that  the  ver- 
dict was  excessive  could  not  be  con- 
sidered. Eddy  V.  Newton  (Tex.  Civ. 
App.,  1893),  22  S.  W.  Rep.  533.  Where 
the  respondent  recovered  a  judgment 
for  the  full  amount  sued  for,  and  the 
appellant's  brief  claimed  that  the  re- 
spondent must  recover  all  or  nothing, 
the  court  would  not  decide  whether 
the  judgment  was  rendered  for  a 
proper  amount.  Moore  v.  Murdock, 
26  Cal.  514. 


Contents  of  Appellee's  Brief. — When 
the  appellant  has  filed  his  brief  the 
appellee  need  only  join  issue  with  the 
appellant  on  the  several  points  or 
propositions  advanced  by  him  if  he 
wishes  only  an  affirmance  of  the  judg- 
ment. But  if  he  does  not  consider 
the  brief  of  the  appellant  a  fair  pres- 
entation of  the  case,  he  may  make  ob- 
jections to  his  propositions,  or  ad- 
vance propositions  of  his  own.  Shanks 
V.  Carroll,  50  Tex.  17. 

How  Improper  Brief  Taken  Advantage 
of. — If  a  brief  is  in  any  respect  incor- 
rect or  improper,  advantage  of  it  can 
be  taken  only  by  a  proper  motion  ad- 
dressed to  the  court  before  the  trial  of 
the  case  on  its  merits.  After  the  ar- 
gument on  the  merits,  or  the  case  has 
been  submitted  on  printed  arguments, 
it  is  too  late  to  make  objections  of 
that  character.  Green  v.  Charlotte, 
etc.,  R.  Co.,  6  S.  Car.  342. 

2.  Jordan  v.  Sayre,  24  Fla.  i;  Craw- 
ford V.  Heysinger,  123  U.  S.  589.  See 
Dearborn  Foundry  Co.  v.  Augustine, 
5  Wash.  67;  Landers  v.  Staten  Island 
R.  Co.,  13  Abb.  Pr.,  N.  S.  (Brooklyn 
City  Ct.)  338. 

In  Indiana  they  are  so  by  rule  of 
court.  Howard  v.  Cobb,  6  Ind.  5, 
note  p.  6;  Bates  v.  Bulla,  6  Ind.  36; 
Barnes  v.  McAlilly,  6  Ind.  71;  Hender- 
son V.  Halliday,  10  Ind.  24;  Hender-' 
son  V.  Burch,  10  Ind.  54;  Shaw  v. 
Binkard,  10  Ind.  231;  Zehnorz'.  Crull, 
ID  Ind.  547;  Watkins  v.  Columbia,  12 
Ind.  529;  McCole  v.  Hubble,  12  Ind. 
628;  Vansvoorst  v.  Vanscoy,  13  Ind. 
364;  Matson  v.  Jones,  13  Ind.  454; 
Home  V.  Williams,  23  Ind.  37;  Burk 
V.  Hill,  55  Ind.  419;  Martin  v.  Smith, 
57  Ind.  62;  Yeakle  v.  Winters,  60  Ind. 
554;  Merrick  v.  Leslie,  62  Ind.  459; 
Williams  z/.  Nesbit,  65  Ind.  171;  Golds- 
berry  V.  State.  69  Ind.  430:  Boyd  v. 
Fitch,  71  Ind.  306;  Bolin  v.  Simmons, 
81  Ind.  92;  Stockton  v.  Lockwo(>d,  82 
Ind.  158;  Wright  v.  Abbott,  85  Ind. 
154;  Swihart  v.  Shaffer,  87  Ind.  208; 
Coffin  V.  Indiana  Asbury  University, 
92  Ind.  337;  Cook  V.  Woodruff,  97  Ind. 
134;  Louisville,  etc.,  R.  Co.  v.  Grant- 
ham,   104    Ind.    353;     Smith   v.    Mo 
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not  discussed  in  the  brief  will  not  be  considered,*  and  points 


Daniel,  5  Ind.  App.  581.  "The  rule 
may  appear  harsh,  but  certainly  if 
a  party  is  dissatisfied  with  a  deci- 
sion of  the  court  below,  the  ground 
of  the  dissatisfaction  might  be  pointed 
out  and  applied  to  the  particular 
ruling  complained  of;  even  if  the 
trouble  is  not  taken  to  refer  to  au- 
thorities, in  support  of  the  views  of 
such  party.  The  rule  is  also  neces- 
sary in  regard  to  the  press  of  business 
on  this  court,  which  is  so  great  as  to 
preclude  us,  in  ordinary  cases,  even  if 
we  were  so  disposed,  from  discharg- 
ing the  duties  of  the  attorney  in 
searching  the  record  for  points,  and 
the  books  for  authorities, /rt?  and  cott." 
Per  Hanna,  J.,  in  Donovan  z'.  Stewart, 
15  Ind.  493.  See  Ferris  v.  Hayes,  16 
Ind.  160. 

Objections  not  pointed  out  in  the 
brief  will  not  be  searched  for,  under 
the  rule.  Deacon  v.  Schwartz,  18  Ind. 
285;  Cubberly  v.  Shearer,  20  Ind. 
237;  Bray  v.  Carpenter,  20  Ind.  255. 

To  simply  say  that  a  certain  action 
of  the  court  below  was  wrong  is  not  to 
be  regarded  as  making  a  "point," 
within  the  meaning  of  this  rule.  Cris- 
man  v.  Masters,  23  Ind.  319. 

In  Georgia  points  not  insisted  on  are 
waived.     Brown  v.  State,  82  Ga.  224. 

Alabama.  —  It  is  the  long-settled 
practice  of  the  Supreme  Court  of  Ala- 
bama not  to  consider  any  questions  but 
those  noticed  in  the  brief  or  argument 
of  the  counsel  for  the  appellant,  un- 
less it  is  a  question  as  to  the  want  of 
jurisdiction,  or  one  similar  to  that. 
Arrington  v.  Roach,  42  Ala.  155;  Wal- 
ler V.  Sultzbacher,  38  Ala.  318;  Fea- 
gan  V.  Kendall,  43  Ala.  628. 

Mississippi. — In  Shaw  v.  Brown,  42 
Miss.  313,  the  court  considered  an  as- 
signment of  error,  though  not  argued 
in  the  brief,  where  the  record  plainly 
showed  the  ground  of  the  error  as- 
signed. 

Sufficiency  of  the  Complaint. — A  ques- 
tion as  to  the  sufficiency  of  the  com- 
plaint, not  discussed  in  the  appellant's 
brief,  cannot  be  considered,  although 
by  statute  it  is  provided  that  this 
question  may  be  raised  at  any  time. 
Francioli  v.  Brue,  4  Wash.  124. 

One  Brief  for  Two  Cases. — Where  two 
cases  were  argued  together,  but  only 
one  brief  was  filed,  on  the  decision  of 
one  case,  in  the  absence  of  an  agree- 
ing 3t  of  counsel,  a  point  not  made  in 
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the  brief,  although  urged  in  oral  argu- 
ment, could  not  be  determined,  the 
court  being  unable  to  say  that  it  was 
urged  as  applicable  to  the  particular 
case.  Iowa  Homestead  Co.  v.  Des 
Moines  Nav.,  etc.,  Co.,  63  Iowa  285. 

Important  Question  not  Discussed. — In 
Texas,  where  there  was  no  assignment 
of  errors  by  the  plaintiff  in  error,  and 
important  questions  to  be  determined 
were  not  noticed  by  the  parties  in  their 
briefs,  the  case  for  investigation  stand- 
ing in  an  embarrassing  condition,  the 
writ  of  error  was  dismissed,  although 
it  was  not  usual  to  dismiss  for  want  of 
an  assignment  of  errors,  except  upon 
motion  of  defendant  in  error.  Legon 
V.  Withee,  25  Tex.  350. 

Rehearing.— Points  waived  will  not 
be  considered  on  rehearing.  Schafer 
V.  Schafer,  93  Ind.  586. 

Waiver  by  Unqualified  Submission. — 
Where  there  was  a  joinder  in  error 
and  an  unqualified  submission  of  the 
cause,  the  appellee  waived  the  mo- 
tions for  a  certiorari  and  to  dismiss 
the  appeal  made  in  the  brief  of  his 
counsel.  Alexander  v.  Nelson,  42 
Ala.  462. 

In  Criminal,  as  well  as  civil,  cases, 
errors  assigned  but  not  discussed,  and 
objections  not  made  in  the  brief,  will 
not  be  considered.  Lindsey  v.  State, 
82  Ind.  7;  Bybee  v.  State,  94  Ind.  443; 
State  V.  Doe  (Wash.,  1893),  34  Pac. 
Rep.  154. 

1.  McGill  V.  Monette,  i  Ala.  Sel. 
Cas.  285;  Doe  v.  McDougal,  48  Ala. 
383;  Rowland  v.  Plummer,  50  Ala.  182; 
Jacksonville,  etc.,  R.  Co.  v.  Griffin,  33 
Fla.  602;  Seaton  v.  Rufif,  39  111.  App. 
235;  Chicago  City  R.  Co.  v.  Van  Vleck. 
40  111.  App.  367;  Mattoon  v.  Bowles, 
48  111.  App.  528;  Roberts  v.  Wilkinson, 
34  Mich.  129;  Smith  v.  Bean,  46  Minn. 
138;  Moody  V.  Tschabold,  52  Minn.  51; 
Johnson  v.  Johnson  (Minn.,  1894),  58 
N.  W.  Rep.  824;  Hardin  v.  Abbey,  57 
Tex.  582;  Hughes  v.  Galveston,  etc., 
R.  Co.,  67  Tex.  595;  Van  Gunden  v. 
Virginia  Coal,  etc.,  Co.,  8  U.  S.  App. 
229,  52  Fed.  Rep.  838.  See  Olmstead 
V.  Thompson,  91  Ala.  127;  Flanders  v. 
Crolius,  I  Duer  (N.  Y.)  206;  Cum- 
mings  V.  Morris,  3  Bosw.  (N.  Y.)  560; 
Mierson  v.  New  York,  6  Daly  (N.  Y.) 
74- 

In  Indiana,  by  rule  of  court,  such 
errors  are  considered  waived.  Payne 
V.  McClain,  7  Ind.   139;  Indianapolis, 
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made  in  the  brief  but  not  assigned  for  error  will  likewise  be 
considered  waived.* 

Names  of  the  Parties. — The  brief  should  be  correctly  entitled  with 
the  name  of  the  court  in  which  it  is  to  be  used  and  the  names  of 
all  the  parties  to  the  case.* 

Signature  of  Counsel. — And  the  brief  should  be  signed  by  the 
counsel.' 


etc.,  R.  Co.  V.  Klein,  ii  Ind.  38;  Mor- 
ton V.  State,  18  Ind.  198;  Tracewell  v. 
Peacock,  55  Ind.  572;  Burke  v.  Hill, 
55  Ind.  419;  Watson  v.  Piel,  58  Ind. 
566;  Richie  v.  State,  58  Ind.  355:  Howe 
Machine  Co.  v.  Rogers,  68  Ind.  266; 
Leonard  v.  Barnett,  70  Ind.  367;  Will- 
iams V.  Potter,  72  Ind.  354;  Ohio, 
etc.,  R.  Co.  V.  Nickless,  73  Ind.  382; 
Greencastle  v.  Martin,  74  Ind.  449; 
Stanton  v.  State,  74  Ind.  503;  Byram 
V.  Galbraith,  75  Ind.  134;  English  v. 
State,  81  Ind.  455;  Peoria,  etc.,  R.  Co. 
V.  Flicker,  95  Ind.  180;  Cooper  v. 
Hayes,  96  Ind.  391;  Western  Union 
Tel.  Co.  V.  Kilpatrick,  97  Ind.  42; 
Maddox  v.  Maddox,  97  Ind.  537;  Dan- 
iels V.  McGinnis,  97  Ind.  549;  Fair- 
banks V.  Meyers,  98  Ind.  92;  Kennell 
V.  Smith,  100  Ind.  494;  Cowger  v. 
Land,  112  Ind.  263;  Engleman  v.  Ar- 
nold, 118  Ind.  81;  Sparklin  v.  St.  James 
Church,  119  Ind.  535;  Staserz/.  Hogan, 
120  Ind.  207;  Louisville,  etc..  Ferry 
Co.  V.  Nolan,  135  Ind.  60;  Mahoney  v. 
V.  Gano,  2  Ind.  App.  107;  Hollings- 
worth  V.  State,  iii  Ind.  289,  citing 
Northwestern  Mut.  L.  Ins.  Co.  v. 
Hazelett,  105  Ind.  217;  Pratt  v.  Allen, 
95  Ind.  404.  But  see  Trayser  v.  In- 
diana Asbury  University,  39  Ind.  556. 

Nebraska. — Gregory  v.  Edgerly,  17 
Neb.  373;  Brown  v.  Dunn,  38  Neb.  52; 
Gill  V.  Lydick,  40  Neb.  508;  Glaze  v. 
Parcel,  40  Neb.  732;  Reed  v.  Wood 
(Neb.,  1894),  60  N.  W.  Rep.  909:  Hed- 
rick  V.  Strauss  (Neb.,  1894),  60  N.  W. 
Rep.  928.  See  Townsend  v.  J.  I.  Case 
Threshing  Mach.  Co.,  31  Neb.  836. 

Where  it  was  expressly  stated  in  a 
brief  that  the  cause  was  presented  for 
consideration  "on  the  specifications 
of  error  hereinafter  set  forth  and  dis- 
cussed," and  one  of  the  specifications 
assigned  was  not  afterwards  men- 
tioned, this  was  held  a  clear  abandon- 
ment of  it.  Branch  v.  Texas  Lumber 
Mfg.  Co.,  2  U.  S.  App.  623,  53  Fed. 
Rep.  849. 

Where  the  appellee's  brief  does  not 
discuss  various  assignments,  and  they 
arc  not  discussed  in  oral  argument, 
they  will  be  held  waived,  although  it 


is  expressly  stated  in  the  brief  that 
they  are  not  waived.  Ashman  v. 
Flint,  etc.,  R.  Co.,  90  Mich.  567. 

Merely  Reciting  Assignment. — To  en- 
title the  errors  assigned  to  notice,  it 
will  not  be  sufficient  to  merely  recite 
the  assignment  as  it  stands  on  the  rec- 
ord, without  any  argument  or  author- 
ity in  support  of  it.  Bennett  v.  State, 
22  Ind.  147;  Powers  v.  State,  87  Ind. 
144;  Arbuckle  v.  Biederman,  94  Ind. 
168;  Robbins  v.  Magee,  96  Ind.  174. 

Excuse. — And  it  will  not  be  an  ex- 
cuse for  the  failure  to  discuss  some 
assignments,  that  the  brief  is  "  already 
too  long."  Pittsburgh,  etc.,  R.  Co.  v. 
Williams,  74  Ind.  462. 

1.  St.  Louis  Bridge,  etc.,  R.  Co.  v. 
People,  127  111.  627;  St.  Louis  Bridge 
Co.  V.  People,  128  111.  422;  Ruffing  v. 
Tilton,  12  Ind.  259;  Bryant  v.  Wads- 
worth,  16  Ind.  412;  Woodall  v.  Greater, 
51  Ind.  539;  Van  Eppes  v.  Smith,  21 
Ala.  317. 

Even  if  they  were  excepted  to  in  the 
court  below.  Rowland  v.  Plummer, 
50  Ala.  182. 

In  Texas  such  points  will  not  be  con- 
sidered unless  so  fundamental  that 
the  court  would  act  upon  them  with- 
out an  assignment  of  error.  Shanks 
V.  Carroll,  50  Tex.  17. 

Assignment  Filed  too  Late. — A  brief 
based  upon  an  assignment  of  errors 
which  has  been  stricken  out  because 
filed  too  late  cannot  be  considered. 
American  Legion  of  Honor  v.  Rowell, 
78  Tex.  677. 

2.  But  the  failure  of  the  appellant 
to  name  all  the  appellees  in  his  brief 
•^•ill  not  be  good  cause  for  dismissing 
the  appeal  where  the  notice  of  appeal 
is  properly  entitled  and  served  upon 
all  the  parties,  especially  where  the 
appellees  ask  for  an  extension  of  time 
in  which  to  file  their  reply  brief.  War- 
burton  V.  Ralph  (Wash.,  1894),  38  Pac. 
Rep.  140. 

8.  Though  it  seems  that  the  want  of 
such  signature  will  generally  not  pre- 
vent consideration  of  the  brief.  Smith 
V.  Fordyce  (Tex.,  1891),  18  S.  W.  Rep. 
665. 
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2.  Sufficiency  of  Discussion. — What  constitutes  a  sufficient  brief 
varies  somewhat  in  the  several  states,'  but  in  general  it  is  not  suffi- 


1.  Indiana. — On  appeal  to  the  Su- 
preme Court  of  Indiana  a  brief,  in 
addition  to  one  for  a  supersedeas 
merely,  must  be  filed.  McKeen  v. 
Boord,  60  Ind.  280;  Bray  v.  Franklin 
L.  Ins.  Co.,  68  Ind.  6;  Ogle  v.  Man- 
love,  133  Ind.  55. 

A  paper  purporting  to  be  a  brief, 
but  containing  only  a  short  abstract 
of  the  proceedings  below,  and  a  gen- 
eralstatementof  theobjectionsto  those 
proceedings  which  are  relied  upon  for 
a  reversal  of  the  judgment,  without 
any  argument  or  the  assignment  of 
any  specific  reasons  in  support  of  the 
objections  thus  indicated,  is  not  a 
sufiicient  brief.  Millikan  v.  State,  70 
Ind.  283. 

Texas. — In  briefs,  each  point  under 
each  one  of  the  assignments  relied  on 
shall  be  stated  in  the  shape  of  a  prop- 
osition, with  the  substance  of  such 
parts  of  the  record  as  are  necessary 
and  sufficient  to  support  the  proposi- 
tion. This  rule  was  not  complied  with 
by  the  following  statement  under  an 
assignment  of  error:  "  The  pleadings 
showed  that  plaintiff  had  not  done 
equity,  and  hence  the  exceptions 
should  have  prevailed,"  to  which 
"proposition"  there  was  appended 
the  following:  "The  plaintiff  admits 
enough  in  his  plea  to  show  that  the 
trade  was  a  fair  one,  for  a  valid  con- 
sideration." The  court  could  not 
from  this  statement  decide  the 
"  point,"  if  any,  relied  on,  without  an 
examination  of  the  record.  Lanyon 
V.  Edwards  (Tex.  Civ.  App.,  1S94),  26 
S.  W.  Rep.  524.  See  Sloan  v. 
Thompson,    4    Tex.    Civ.    App.    419. 

An  assignment  with  no  proposition 
under  it  will  not  be  considered.  Gal- 
veston, etc.,  R.  Co.  V.  Bowman  (Tex. 
Civ.  App.,  1894),  25  S.  W.  Rep.  140; 
Alamo  F.  Ins.  Co.  v.  Lancaster  (Tex. 
Civ.  App.,  1894),  28  S.  W.  Rep.  126. 

Where  Cross-assignments  are  not  re- 
ferred to  in  the  brief  of  the  appellee, 
and  the  independent  propositions  con- 
tained in  the  brief  are  not  predicated 
upon  the  cross-assignments,  or  in 
any  way  germane  to  them,  they  can- 
not be  considered.  Willis  v.  Smith, 
72  Tex.  565. 

How  Question  Arose. — The  brief  in 
discussing  the  assignments  of  error 
should  state  by  reference  to  the  record 
how  the  question  arose.    ' '  Many  briefs 
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which  reach  this  court  could  be  im- 
proved by  giving  more  concise  pre- 
liminary statements,  and  fuller  exposi- 
tions of  the  record  under  the  assign- 
ments. Each  assignment  or  proposi- 
tion should  be  accompanied  by  an 
opposite  statement,  when  the  matter 
has  not  been  previously  stated  under 
some  other  proposition."  Gallagher 
V.  Goldfrank,  75  Tex.  562.  See  John- 
son V.  Flint,  75  Tex.  379. 

A  brief  containing  assignments  of 
error,  with  no  statements  following 
anyone  of  the  propositions  submitted 
under  the  assignments,  is  insufficient, 
and  will  be  disregarded,  as  though 
not  filed  in  the  case,  where  the  other 
party  has  filed  a  proper  brief;  and  the 
case  will  be  decided  upon  a  considera- 
tion of  the  latter  alone.  New  Bir- 
mingham Iron,  etc.,  Co.  v.  Boyd  (Tex. 
Civ.  App.,  1893),  22  S.  W.  Rep.  240; 
Parker  County  z'.  Jackson,  5  Tex.  Civ. 
App.  36.  _ 

In  Michigan  a  statement  in  the  brief 
of  counsel  that  "we  submit  that  all 
of  these  assignments  of  error  which 
relate  to  the  charge  of  the  court  are 
well  taken.  We  submit  that  the 
instruction  covered  by  such  assign- 
ments of  error,  and  given  by  the  trial 
court,  tended  to  mislead  the  jury,  and 
did  mislead  them,  as  shown  by  the 
verdict  rendered  in  the  cause,"  is  not 
a  sufficient  compliance  with  a  rule  re- 
quiring argument  of  errors  assigned. 
Opposing  counsel  do  not  receive  any 
benefit  from  such  a  general  statement. 
Mason  v.  Partrick,  100  Mich.  577. 

U.S.  Supreme  Court — Statutenot  Printed 
in  Brief . — Whereacase  was  submitted, 
but  the  briefs  of  both  parties  were  in 
disregard  of  the  rule  of  court  provid- 
ing that  "  when  a  statute  of  a  state  is 
cited,  so  much  thereof  as  may  be 
deemed  necessary  to  the  decision  of 
the  case  shall  be  printed  at  length," 
the  submission  was  set  aside,  and 
the  cause  restored  to  its  place  on  the 
docket.  School  Dist.  No.  56  v.  St. 
Joseph  F.,  etc.,  Ins.  Co.,  loi  U.  S. 
472. 

Sufficient  Briefs. — In  Missouri,  where 
a  statement  and  brief,  however  in- 
artificial, sufficiently  advise  the  court 
and  adverse  counsel  of  the  errors 
complained  of.  the  case  will  not  be 
dismissed  on  motion.  Houck  v.  Brid- 
well.  28  Mo.  App.  644. 

20 


Contents. 


BRIEFS. 


Sufficiency  of  Discossion. 


cient  to  merely  state  that  a  ruling  of  the  court  below  was  right 
or  wrong,  without  adducing  any  reasons  or  attempting  to  show 
why  it  was  right  or  wrong.  There  must  be  some  discussion  or 
argument  of  a  point,  to  entitle  it  to  the  consideration  of  the  court. 
Mere  general  statements  without  specific  application  are  worthless.* 


A  brief  which,  after  stating  the 
substance  of  a  complaint,  continued: 
"We  are  not  sanguine  as  to  the  in- 
sufficiency of  the  complaint,  but  in- 
clined to  think  that  it  fails  to  show 
that  no  new  interests  have  intervened 
since  the  judgment.  We  ask  the 
court  to  look  into  it,"  was  sufficient  to 
require  a  decision  on  the  point.  Coon 
V.  Welborn,  83  Ind.  230. 

1.   Cobb  V.  Taylor,  133  Ind.  605. 

To  merely  allege  in  a  brief  that  the 
court  should  have  given  judgment  a 
certain  way,  without  indicating  why 
it  should  have  been  done,  is  not  suffi- 
cient. Under  such  circumstances  the 
court  cannot  be  expected  to  examine 
the  question.  Cooper  v.  Robertson, 
87  Ind.  222.  And  for  counsel  to  merely 
refer  to  an  instruction  given  below, 
and  then  state  that  in  their  opinion 
the  instruction  does  not  correctly  state 
the  law.  is  not  sufficient.  Smith  v. 
McDaniel,  5  Ind.  App.  581.  Mere 
restatement  of  causes  for  new  trial  is 
not  sufficient.  Louisville,  etc.,  R.  Co. 
V.  Donnegan,  iii  Ind.  179. 

Illustrations  of  Sufficient  Argument — 
Asking  Court  to  Read  Carefully. — 
Where  the  whole  argument  of  the 
appellant,  on  the  assignment  of  error 
that  the  verdict  was  not  sustained  by 
sufficient  evidence,  consisted  of  the 
follojving:  "  We  ask  the  court  to  give 
the  evidence  a  careful  reading;  not 
to  decide  upon  its  weight,  but  such 
reading  will  convince  the  court  that 
the  jury  must  have  been  misled  by  the 
instructions  of  the  court,"  the  court 
decided  that  the  assignment  must  be 
considered  waived.  Knisely  v.  Hire, 
2  Ind.  App.  86. 

Appellant  filed  a  paper  which, 
omitting  the  name  of  the  court,  the 
parties,  and  counsel,  was  simply: 
"  Appellant's  Brief.  We  are  clearly 
of  the  opinion  that  the  judgment  of 
the  court  below  ought  to  be  reversed, 
and  therefore  demand  that  it  be  done. 
Respectfully  and  seriously."  Said 
the  court:  "  It  is  quite  clear  that  the 
paper  filed  in  the  case  under  con- 
sideration was  filed  simply  to  evade 
the    rule   of    court   and   to   avoid   its 
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operation."      Deford    v.    Urbain,   42 
Ind.  476. 

Grounds  of  Demurrer. — And  the 
following  brief  was  held  to  be  about 
as  explicit:  "  Appellant  cannot  in  this 
cause  discuss  the  reasons  upon  which 
the  court  below  sustained  the  demur- 
rer to  the  complaint,  for  the  reason 
that  the  court  below  did  not  announce 
the  reasons.  The  only  question  is. 
Is  the  appellant's  complaint  sufficient 
upon  which  to  base  his  action  ?  The 
demurrer,  of  course,  admits  the  facts 
stated  as  true."  "  To  say  that  counsel 
cannot  discuss  the  reasons  upon  which 
the  court  below  decided  the  case,  or 
to  notify  the  court  that  the  question  is 
upon  the  sufficiency  of  the  complaint, 
without  making  any  suggestion,  or 
citing  any  authority,  as  in  this  case, 
does  not  purport  to  be  a  statement  for 
the  information  of  the  court.  It  is  no 
better  than  a  blank  sheet."  Per  Os- 
born,  J.,  in  Gardners.  Stover,  43  Ind. 
356.  Likewise,  where  a  demurrer  is 
overruled,  the  grounds  for  it  must  be 
stated  in  appellant's  brief.  Lackey 
V.  Hernby,  9  Ind.  536. 

Where  the  whole  discussion,  in  the 
appellant's  brief  on  the  assignment  of 
error  that  the  court  erred  in  sustaining 
the  appellee's  demurrer  to  a  para- 
graph of  the  appellant's  answer,  was, 
"an  insufficient  answer  is  a  sufficient 
answer  to  an  insufficient  complaint," 
it  seemed  to  the  court  to  be  a  virtual 
admission  of  the  insufficiency  of  the 
paragraph.  Wagner  v.  Wagner,  73 
Ind.  135. 

Insisting  on  an  Assignment.  —  "It 
affords  the  court  no  assistance  to  say, 
such  and  such  an  'assignment  of 
error  is  insisted  on.'  It  must  be  in- 
sisted on  in  the  proper  way;  that 
is,  by  argument  pointing  out  the  pur- 
pose and  validity  of  the  assignment 
or  by  brief  of  authorities  from  decided 
cases  for  like  purpose,  or  principles 
from  books  of  admitted  credit."  Per 
Peters,  C.J.,  in  Ashley  v.  Martin,  50 
Ala.  537- 

A  brief  which,  after  setting  out  an 
assignment  of  errors,  contained  the 
following  statement:  "  Believing  that 
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A  brief  which  is  no  more  than   a  mere  history  of   tlie  case  or 
abstract  of  the  record  is  entirely  insufficient.     Counsel  must  state 


the  errors  of  the  court  below,  as  as- 
signed by  the  appellants,  are  so  mani- 
fest as  to  make  the  judgment  appear 
clearly  wrong  and  unsupported  either 
•  by  law  or  the  evidence,  we  refrain 
from  further  argument  and  submit  the 
cause,"  did  not  tafBciently  discuss  the 
assignment,  which  was  accordingly 
held  waived.  Wilson  v.  Kahn,  4  Ind. 
App.  165. 

Merely  Calling  Attention  of  Court  to 
Certain  Matters. — The  statement,  "  We 
will  content  ourselves  in  this  brief  by 
merely  calling  the  attention  of  the 
court  to  these  questions,  with  the  sug- 
gestion that  in  the  admission  of  the 
evidence  pointed  out,  and  to  which  the 
appellant  at  the  time  objected,  the 
trial  court  erred,  and  that  the  appel- 
lant is  entitled  to  the  consideration  of 
these  errors,"  was  not  a  sufficient  dis- 
cussion. Chicago,  etc..  Coal  R.  Co. 
V.  Hunter,  128  Ind.  213. 

The  following  was  not  sufficient  to 
suggest  any  error:  "  With  equal  con- 
fidence and  without  argument,  because 
the  instruction  is  its  own  best  de- 
fender, we  call  attention  to  instruction 
No.  10,  which  the  court  refused  to 
give."  Heltonville  Mfg.  Co.  v.  Fields 
(Ind.,  1894),  36  N.  E.  Rep.  529. 

Discussion  of  Evidence.  —  A  state- 
ment in  counsel's  brief  that  evidence 
tending  to  prove  a  certain  fact  was 
objected  to  and  improperly  admitted, 
w^ithout  any  further  specification,  is 
no  better  than  the  statement  that  evi- 
dence contained  on  certain  pages  of 
the  record  was  improperly  admitted, 
without  stating  the  evidence.  Con- 
noble  V.  Clark,  38  Mo.  App.  476. 

Where  it  is  alleged  that  certain  evi- 
dence has  been  erroneously  admitted, 
a  mere  reference  in  the  brief  to  the 
grounds  of  objection  stated  in  the  trial 
court,  and  insisting  that  the  objection 
there  made  should  have  been  sus- 
tained, is  not  a  suflScient  discussion. 
Baldwin  v.  Threlkeld,  8  Ind.  App. 
312. 

A  statement  in  a  brief,  upon  in- 
structions complained  of,  that  "in 
view  of  the  evidence  the  instructions 
of  the  court  were  clearly  error,"  was 
not  sufficient.  Joyce  v.  White,  95 
Cal.  236. 

Where  an  assignment  of  errors  is 
upon  the  overruling  of  objections  to 
numerous  separate  questions,  and  the 


brief  does  not  specifically  designate 
wherein  the  questions  were  improper, 
and  the  error  is  not  apparent  of  record, 
the  assignment  will  not  be  considered. 
Filley  v.  Walker,  28  Neb.  506.  The 
bearing  of  the  propositions  argued  in 
the  brief  upon  the  facts  of  the  case 
should  be  shown.  Isaac  v.  Bohn- 
Verdin  Lumber  Co.,  47  Mo.  App.  30. 

Merely  Beferring  to  Becord. — The 
following  was  held  an  insufiicient  dis- 
cussion in  a  brief:  "  Having  made  so 
clear  a  case  for  reversal  of  the  order 
denying  a  new  trial  on  the  facts  of  the 
case,  so  far  as  errors  are  concerned, 
we  here  simply  point  out  where  they 
are  to  be  found  in  the  transcript,"  to 
which  was  added  a  list  of  the  folios  of 
the  record.  Neylan  v.  Green,  82  Cal. 
128. 

"Where  the  legal  proposition  in- 
volved in  an  instruction  is  not  in  some 
way  stated  in  the  brief  of  counsel,  and 
nothing  more  is  done  than  to  indicate 
to  the  court  the  page  of  a  voluminous 
record  on  which  it  may  be  found,  with 
some  general  observations  concerning 
it,  the  objections  to  it  will  not  be  con- 
sidered." Northwestern  Mut.  L.  Ins. 
Co.  V.  Hazelett,  105  Ind.  212;  La  Rose 
V.    Logansport    Nat.    Bank,    102    Ind. 

347- 

Where  the  sustaining  of  a  demurrer 
to  a  paragraph  of  an  answer  is  as- 
signed as  error,  but  the  only  discus- 
sion of  it  is  by  giving  a  reference  to 
the  page  and  line  of  the  record  where 
the  answer  may  be  found,  the  ruling 
must  be  regarded  as  waived.  Wright 
V.  McLarinan,  92  Ind.  103. 

General  Statements. — A  brief  which 
simply  states  that  the  appellant  refers 
to  the  opinion  of  the  court  below  as 
his  best  argument  for  reversal  is  very 
defective.  McDonald  v.  McLeod,  3 
Colo.  App.  344. 

A  statement  substantially  that  the 
court  erred,  and  that  the  affidavits  will 
show  it,  is  not  a  sufficient  discussion 
to  prevent  a  waiver  of  a  point.  Ar- 
buckle  V.  Biederman,  94  Ind.  168. 

A  mere  general  statement  of  counsel 
that  the  findings  of  fact  do  not  sup- 
port the  conclusions  of  law  stated  by 
the  court,  without  pointing  out  in  his 
brief  why  the  conclusions  are  errone- 
ous, is  not  sufficient  to  cause  the 
court  to  decide  the  point.  Collins  v. 
McDuffie,  89  Ind.  562. 
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reasons  for  their  propositions,  and,  if  necessary,  cite  authorities  in 
their  support.* 

3.  Disrespectful  Language. — Briefs  must  be  in  decorous  language, 
respectful  to  the  court,  the  parties,  counsel,  and  all  persons 
named  in  them.*  Disrespect  to  the  judge  who  tried  the  case 
below  is  especially  obnoxious.' 


Merely  Stating  Question. — A  brief 
should  not  merely  point  out  the  ques- 
tions for  decision,  but  should  contain 
some  argument  upon  the  infirmity  of 
the  ruling  below.  Acra  v.  Cornforth, 
4  Ind.  App.  496.  See  Watson  v. 
Deeds,  3  Ind.  App.  75. 

1.  A  paper  giving  merely  a  history 
of  the  case,  and  stating  that  "  appel- 
lants contend  that  the  sheriff's  sale 
was  not  complete  till  July  7,  1882,"  is 
not  a  sufficient  brief.  Liggett  v.  Fire- 
stone, 102  Ind.  514. 

Copy  of  Pleading. — A  paper  which  is 
merely  a  copy  of  the  pleading  in  the 
record  is  not  a  brief.  McCann  v. 
Rodifer,  90  Ind.  602.  See  also  Kaster 
V.  Kaster,  93  Ind.  581;  Pratt  v.  Allen, 
95  Ind.  404. 

Statement  of  Leading  Tacts. — In  Keyes 
V.  Houston,  etc.,  R.  Co.,  50  Tex. 
169,  a  brief  "in  the  nature  more  of 
a  continued  statement  of  leading 
facts  " — and  some  of  those  not  accu- 
rately stated — than  of  a  discussion  of 
the  points  of  law  presented  by  the 
record,  and  which  did  not  cite  a  sin- 
gle authority  in  support  of  its  asser- 
tions and  conclusions,  was  severely 
criticised  by  the  court. 

2.  Confrey  v.  Stark,  73  111.  187; 
Smith  z/.  Bingman,  3  111.  App.  65. 

Character  notlnrolTed. — "  Where  the 
character  of  the  parties  or  the  attor- 
neys is  not  involved  in  the  case,  all 
references  and  comments  of  a  per- 
sonal nature  by  a  party  in  his  briefs 
are  entirely  out  of  place,  and  are  in 
the  nature  of  an  admission  that  there 
is  not  sufficient  merit  in  his  side  of  the 
controversy  to  warrant  him  in  relying 
thereon,  and  hence  that  it  is  iiecessary 
to  direct  attention  to  the  faults  or  fail- 
ings of  the  adverse  party  or  his  attor- 
ney. It  is  not  complimentary  to  a 
court  to  suppose  that  such  statements 
would  divert  its  attention  from  the 
points  at  issue  or  be  given  the  slight- 
est weight;  and  they  should  be  omit- 
ted. Neither  will  attacks  nor  insinua- 
tions against  the  trial  judge  be  coun- 
tenanced." Flanagan  v.  Elton,  34 
Neb.  355. 
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The  court  has  a  right  to  assume, 
when  considering  questions  argued  in 
a  brief,  that  the  discussion  therein  is 
pertinent  to  some  question  presented 
by  the  record.  Law  v.  Grimes  Dry 
Goods  Co.,  38  Neb.  215. 

Accusing  Opposite  Counsel. — A  brief 
charging  the  opposite  counsel  with 
subornation  of  perjury  was  held  to  be 
a  gross  violation  of  professional 
ethics,  and  was  stricken  out,  with  per- 
mission to  file  another  in  ten  days. 
Cramer  v.  Tittle,  79  Cal.  332. 

3.  Attack  upon  the  Judiciary. — Where 
the  scandalous  matter  consists  of 
such  an  unwarranted  attack  upon  the 
trial  judge  as  to  amount  to  a  scandal- 
ous and  impertinent  attack  upon  the 
judiciary,  the  court  may  of  its  own 
motion  strike  it  from  the  files.  Tom- 
linson  v.  Territory  (N.  Mex.,  1893),  33 
Pac.  Rep.  950.  A  brief  referring  to 
the  judge  below  in  language  wholly 
unnecessary  and  grossly  improper 
was  stricken  out.  Diamond  Tunnel 
Gold,  etc.,  Min.  Co.  v.  Faulkner,  17 
Colo.  9.  In  Confrey  v.  Stark,  73  111. 
187,  and  in  Paine  v.  Frost,  67  Iowa 
282,  indecorous  language  towards  the- 
judge  below  was  condemned  and  cen- 
sured. 

Illustrations. — A  brief  containing  the 
following:  "  The  judgment — Schiff- 
bauer  v.  Ganzer — was  a  snap  judg- 
ment to  which  the  judge  hearing  the 
demurrer  seems,  from  the  record,  to 
have  been  a  party;"  and,  "  This  rul- 
ing was  made  either  by  an  ignoramus 
or  with  the  ulterior  purpose  of  wrong- 
ing the  plaintiff  in  error,"  was  stricken 
from  the  files,  the  court  saying: 
"Ccunsel  must  confine  their  argu- 
ments to  the  merits  of  the  cases  in 
hand,  and  not  indulge  in  libels  upon 
the  trial  judges,  or  cease  to  practise 
in  this  court."  Ganzer  v.  Schiffbauer, 
40  Neb.  633. 

And  a  brief  which  stated:  "  The 
court,  out  of  the  fulness  of  his  love 
for  a  cause,  the  parties  to  it,  or  their 
counsel,  or  from  an  overzealous 
desire  to  adjudicate  '  all  matters, 
points,  arguments,  and  things.*  could 

23 


Filing  and  Serving. 


BRIEFS, 


Oenerally. 


Striking  off  Files. — If  this  rule  is  violated  the  brief  will  be  stricken 
from  the  files,*  with  leave,  however,  to  file  a  proper"  brief  within 
a  certain  time.*  The  party  moving  to  strike  out  such  a  brief 
should  in  his  own  brief  point  out  the  objectionable  language.' 

IV.  Filing  and  Serving — 1.  Generally — in  Lower  court. — On  the 
trial  of  the  case  below,  briefs  are  sometimes,  by  rule  of  the 
court,  required  to  be  filed  when  the  case  is  submitted  without  oral 
argument."* 

On  Appeal. — In  some  states  the  filing  of  briefs  in  the  appellate 
court  is  required  by  statute  ;  *  but  in  most  the  practice  is  regu- 
lated by  rules  of  court.® 


not,  with  any  degree  of  propriety 
under  the  law,  patch  and  doctor  up  the 
case  of  the  plaintiffs,  which  perhaps 
the  carelessness  of  their  counsel  had 
left  in  such  a  condition  as  to  entitle 
them  to  no  relief  whatever,"  was  or- 
dered to  be  stricken  from  the  files, 
with  leave  to  file  another  in  thirty 
days.  Sears  v.  Starbird,  75  Cal.  91; 
Friedlander  v.  Sumner  Gold,  etc., 
Min.  Co.,  61  Cal.  116. 

Slang  Phrases  and  Bidiculons  Lan- 
guage.— "Argument  is  the  principal 
purpose  of  the  brief,  and  this  kind  of 
wit  and  ridicule  is  not  argument.  The 
use  of  slang  phrases  and  ridiculous 
language,  especially  when  directed  to 
the  proceedings  of  the  court,  should 
have  no  place  in  a  brief."  Per  Gal- 
braith,  J.,  in  Brownell  v.  McCormick, 
7  Mont.  12. 

1.  Chicago,  etc.,  R.  Co.  v.  Brago- 
nier,  13  111.  App.  467;  Eureka  Steam 
Heating  Co.  v.  Sloteman,  69  Wis. 
398,  and  cases  cited  in  previous  note. 
But  see  Smith  v.  McFadden,  56  Iowa 
482. 

United  States  Supreme  Court. — Where  a 
brief  contains  allegations  wholly 
aside  from  the  charges  made  in  the 
complaint,  bearing  reproachfully  upon 
the  moral  character  of  individuals, 
and  being  clearly  impertinent,  scan- 
dalous, and  unfit  to  be  submitted 
to  the  court,  it  will  be  stricken  from 
the  files  of  the  Supreme  Court.  It  is 
the  duty  of  the  court  to  keep  the  rec- 
ords clean  and  free  from  scandal. 
Green  v.  Elbert,  137  U.S.  615. 

Portion  only  Stricken  out. — In  Cas- 
sidy  V.  Palo  Alto  County,  58  Iowa  125, 
a  portion  of  the  appellee's  brief  was 
stricken  out  on  account  of  its  unpro- 
voked scurrility  and  abuse,  and  no 
costs  allowed  therefor. 

Language  Censured. — The  following 
language  in  a  brief  was  severely  cen- 


sured, though  the  brief  was  not 
stricken  out  therefor:  "  In  the  first 
place,  it  is  proper  to  state  that  S.  [the 
plaintiff]  and  S.  are  the  sharpest 
clothing  dealers  among  the  Jewish 
merchants  of  Ottumwa,  Iowa."  The 
court,  however,  said  it  would  prob- 
ably be  justified  in  striking  out  the 
brief.     Sax  v.  Drake,  6g  Iowa  760. 

2.  In  Illinois,  ten  days.  Scroggin  v. 
Brown,  14  111.  App.  338.  And  see 
preceding  notes  under  this  section. 

3.  Littlejohn  v.  Miller,  5  Wash.  399. 

4.  See  Beatty  v.  McNaughton,  i 
Barb.  Ch.  (N.  Y.)  319,  in  note  6, 
infra. 

But  a  brief  in  the  court  below  is 
generally  used  merely  as  a  memo- 
randum for  the  counsel.  Anderson 
Law  Diet. 

6.  Thus  in  Missouri.  Johnson  County 
V.  Bryson,  26  Mo.  App.  484. 

Dispensing  with  Briefs  by  Agree- 
ment.— In  this  state  the  law  absolutely 
requires  a  statement  and  brief,  and 
they  cannot  be  dispensed  with  even  by 
agreement.  Snyder  v.  Hopkins,  39 
Mo.  418;  Parkville  v.  Clough,  39  Mo. 
520;  Disse  V.  Frank,  52  Mo.  551;  Mister 
V.  Corrigan,  17  Mo.  App.  510;  Wood- 
ward V.  Hodge,  24  Mo.  App.  677. 

In  Illinois  a  party  appealing  from  a 
judgment  of  the  appellate  court  may 
file  in  the  cause  in  the  Supreme  Court 
the  briefs  used  in  the  appellate  court 
without  asking  special  leave.  Devine 
V.  Edwards,  100  111.  473. 

6.  Indiana. — "  The  law  does  not  re- 
quire parties  to  either  brief  or  argue 
orally  causes  in  this  court.  We  have 
attempted  to  supply  the  omission  by 
adopting  a  rule  dismissing  the  appeal 
where  no  brief  is  filed  as  therein 
required."  Trayserz/.  Indiana  Asbury 
University,  39  Ind.  556. 

In  California  the  transcript  and  the 
briefs    or    points   and   authorities   of 
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Service  of  the  Briefs  on  the  opposing  counsel  IS  also  required  in  some 
states.* 

Time  Allowed  Appellant  and  Appellee. — It  is  usual  to  allow  the  appellant 
a  certain  time  within  which  to  file  his  brief,  and  the  appellee  the 
remaining  time  before  the  hearing  of  the  case  to  file  his;  but  in  a 
few  states  the  appellee  is  allowed  only  a  definite  time,  and  the  ap- 
pellant given  an  opportunity  to  file  a  reply  brief.* 


both  parties  must  be  filed  before  the 
Supreme  Court  will  permit  a  cause  to 
be  placed  upon  the  calendar  on  the 
stipulation  of  the  parties.  Plant  v. 
Smythe.  43  Cal.  42. 

In  New  York  it  was  the  duty  of  each 
party  on  the  argument  of  a  cause 
before  a  vice-chancellor  to  furnish 
his  opponent  with  a  copy  of  his 
points,  and  that  a  copy  should  also  be 
handed  to  the  court.  It  was  frequently 
important  that  the  appellate  court 
should  know  what  points  were  made 
in  the  court  below,  and  that  a  copy  of 
the  points  insisted  upon  by  each  party 
before  the  vice-chancellor  should  be 
furnished  to  the  chancellor  upon  the 
appeal.  Beatty  v.  McNaughton,  i 
Barb.  Ch.  (N.  Y.)  319. 

Briefs  and  Oral  Arguments — Washing- 
ton.— A  rule  of  the  Supreme  Court  of 
Washington  reads:  "In  all  cases  to  be 
argued,  each  party  must  furnish  to  the 
court  and  opposite  party  printed  briefs 
of  his  points  and  authorities."  In 
commenting  on  this  rule  the  court 
said:  "That  is,  if  a  case  'is  to  be 
argued '  by  both  parties  or  by 
either  party,  '  each  party '  must  fur- 
nish a  brief.  Now,  the  words  'to  be 
argued  '  cannot  mean  actual  argumen- 
tation, for  whether  the  case  would 
even  get  to  actual  argument  could  not 
be  foreseen  at  the  time  for  filing 
briefs.  Nor  can  they  refer  to  the  indi- 
vidual intention  or  expectation  of 
either  party,  for  neither  would  have 
the  right  to  close  the  lips  of  the  other; 
and  if  either  is  to  speak  the  court  has 
a  right  to  hear,  and  ought  to  have 
opportunity  to  know  what  can  be 
said  for  the  other.  The  words  '  to 
be  argued'  are  equivalent  to  the  words 
'to  be  heard'  —  i.e.,  submitted  for 
determination."  Oregon  R.,  etc.,  Co. 
V.  O'Brien,  3  Wash.  Ter.  21. 

In  Illinois  printed  briefs  must  be 
filed,  whether  the  case  be  submitted 
for  decision  with  or  without  oral  argu- 
ment. Anonymous.  40  111.  57.  And 
where  the  plaintiff  in  error  has,  on  the 
regular  call  of   the  docket,  argued  the 


case  orally,  the  defendant,  having 
failed  to  do  so,  may  nevertheless,  as 
of  course,  file  a  written  argument. 
Bentley  v.  Lill,  40  111.  58. 

1.  Interchange  of  Briefs. — In  Indiana 
a.  rule  of  court  requires  an  interchange 
of  briefs;  but  only  on  request.  And 
neglect  to  request  such  interchange 
would  not  impose  on  the  appellee  the 
necessity  of  answering  errors  not  as- 
signed, nor  on  the  court  to  decide 
them.      Hollingsworth  v.  State,  8  Ind. 

257- 

Presumption  of  Service.  —  Where  a 
printed  argument  is  submitted  to  the 
court  above  at  the  usual  time  and  in 
the  usual  manner,  the  court  will  not 
hold  that  the  argument  was  irregu- 
larly submitted,  upon  the  mere  state- 
ment of  the  opposing  counsel,  in  a  peti- 
tion for  rehearing,  that  he  had  not 
seen  the  argument  until  after  the 
opinion  was  filed.  Hall  v.  Harris,  61 
Iowa  500. 

Failore  to  Serve. — In  Minnesota,  by 
rule  of  court,  when,  without  sufficient 
excuse,  the  appellant  has  failed  to 
deliver  to  the  adverse  party  a  copy  of 
the  paper-book,  and  of  his  points  and 
authorities,  twenty  days  before  the 
first  term  of  court  commencing  more 
than  eighty  days  after  the  appeal  is 
perfected,  a  proper  case  is  made  for 
the  respondent  to  move  for  an  affirm- 
ance of  the  judgment.  Guerin  v.  St. 
Paul,  etc.,  R.  Co.,  32  Minn.  409. 

In  Illinois  the  counsel  for  the  appel- 
lant is  required  to  file  one  copy  of  the 
printed  brief  to  be  used  in  ti\c  argu- 
ment of  the  case,  for  the  use  of  the 
opposite  counsel,  at  least  one  day 
previous  to  the  argument.  Gibbs  v. 
Blackwell,  40  111.  51. 

Failure  to  Serve  in  Time. — See  Doo- 
little  V.  Doolittle.  78  Iowa  691.  See 
also  IV.  3. 

2.  Reply  Brief. — In  Colorado  orders 
may  be  entered  allowing  appellant  to 
file  a  reply  brief  in  this  way.  Owen  v. 
Going,  13  Colo.  290;  Denver,  etc.,  R. 
Co.  V.  Woy,  7  Colo.  556. 

Order  of  Filing. — In  appeals  in  equity 
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The  Effect  of  Filing  a  brief  unconditionally  is  to  enter  a  general 
appearance.* 

2.  Effect  of  Failure  to  File. — The  failure  of  a  party  to  file  a  brief 
is  a  substantial  and  not  merely  technical  disregard  of  the  rules  of 
court.* 


cases  it  is  the  right  of  the  plaintiff  to 
open  and  close  the  argument,  even 
though  the  defendant  appeals.  Thus, 
where  the  defendant  appealed  and 
filed  the  first  argument,  the  court  re- 
fused to  strike  out  an  argument  by  the 
appellee  in  reply,  although  it  might 
have  been  different  had  the  appellant 
been  compelled  to  file  the  first  argu- 
ment in  srder  that  a  submission  might 
be  had.  Tantlinger  v.  Sullivan,  80 
Iowa  218. 

Party  Having  Btirden  of  Proof. — In  an 
equity  case  triable  de  novo  on  appeal, 
the  party  having  the  burden  of  proof 
is  entitled  to  file  the  opening  and  clos- 
ing argument  though  the  other  party 
is  the  appellant.  Devore  v.  Adams, 
68  Iowa  385;  Steel  v.  Fife,  48  Iowa 
99;  Alexander  v.  McGrew,  57  Iowa 
287.  The  right  of  the  appellee  in  such  a 
case  to  open  may  doubtless  be  waived, 
but  if  the  appellant  files  no  brief  the 
decree  will  be  affirmed.  Scott  v.  Nei- 
ses,  61  Iowa  62. 

Loss  of  Bight  to  File  Opening  Argu- 
ment.— Where  the  appellant  failed  to 
file"  an  assignment  of  errors  within  the 
time  prescribed,  and  the  appellee  filed 
the  opening  argument,  the  court  re- 
fused to  strike  it  out  upon  motion  of 
the  appellant,  who  had  subsequently 
filed  his  assignment  of  errors,  on  the 
ground  that  he  was  entitled  to  the 
opening  argument.  IngersoU  v.  Hay- 
ward  (Iowa,  1894),  60  N.  W.  Rep. 
512. 

1.  Waiver  of  Formal  Objections  by  Filing. 
— "A  party  who  files  a  brief  waives 
all  questions  as  to  notice  which  affect 
him,  and  he  waives  questions  as  to 
the  formality  or  regularity  of  the  as- 
signment of  errors.  But  *  *  *  he 
does  not,  by  filing  a  brief,  waive  the 
right  to  challenge  the  specifications  of 
error,  as,  for  instance,  the  right  to 
insist  that  a  cause  for  a  new  trial  not 
assigned  in  the  motion  below  is  not 
available  on  appeal."  Elliott  App. 
Pro.,  §  448.  He  cannot  subsequently 
enter  a  special  appearance  and  make 
objections  on  the  ground  of  notice. 
Schmidt  v.  Wright,  88  Ind.  56. 

Notice  of  Cross-errors. — Filing  a  brief 
will  be  a  waiver  of  the  want  of  suffi- 
cient notice  of  an  application  to  file 
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cross-errors.  See  Peterson  v.  West- 
ern Union  Tel.  Co.  (Ind.  App.,  1894), 
36  N.  E.  Rep.  926. 

Service  of  Assignment. — The  filing  of 
a  brief  by  the  appellee,  more  than  a 
year  and  a  half  before  a  motion  by 
him  to  affirm  the  judgment,  in  answer 
to  errors  assigned,  was  held,  in  the 
absence  of  proof  of  prejudice  to  him, 
to  be  a  waiver  of  the  failure  to  serve 
upon  him  the  assignment  of  errors. 
Smith  V.  Wingard,  3  Wash.  Ter.  37. 

A  Bale  of  the  Supreme  Court  requires 
that  notice  to  the  counsel  on  the  oppo- 
site side  of  a  motion  to  dismiss  must 
be  accompanied  by  a  copy  of  the  brief 
or  argument  to  be  used  in  its  support. 
Where  this  was  omitted  the  court  said 
that,  while  it  might  have  been  good 
cause  for  postponing  the  hearing  to 
give  the  counsel  on  the  other  side  time 
for  further  preparation,  yet,  as  a  full 
argument  upon  the  merits  of  the  mo- 
tion had  been  filed  by  him,  they  would 
treat  it  as  a  waiver  of  the  notice  re- 
quired by  the  rule.  Thomas  v.  Wool- 
ridge,  23  Wall.  (U.  S.)  283. 

Same  as  Oral  Argument. — An  agree- 
ment to  waive  argument  before  the 
court,  and  taking  time  to  file  briefs 
on  the  merits  of  the  case,  is  the  same 
in  effect  as  an  oral  argument.  State 
V.  California  Min.  Co.,  13  Nev.  203. 

Appearance  by  Brief  only. — Where  an 
objection,  the  grounds  of  which  are 
discovered  after  the  trial,  is  not  made 
in  the  court  below,  and  the  assignment 
of  errors  is  too  general  to  bring  it  to 
the  notice  of  the  defendant  in  error, 
who  appears  by  brief  only,  thus  being 
afforded  no  opportunity  to  explain  or 
obviate  it,  the  court  will  not  reverse 
the  judgment  for  such  objection  unless 
the  justice  of  the  case  seems  mani- 
festly to  require  it.  Hicks  v.  Bailey, 
16  Tex.  229. 

Formal  Presentation  of  Cause. — "  The 
briefs  are,  in  fact,  the  formal  presen- 
tation of  the  cause,  and  when  all  are 
on  file  in  a  particular  case,  such  case 
is  fully  made  up,  and  cannot  thereafter 
be  added  to  without  the  consent  of  all 
parties  and  the  court."  Francioli  v. 
Brue,  4  Wash.  124. 

2.  Oregon  R.,  etc.,  Co.  v.  O'Brien, 
3  Wash.  Ter.  21. 
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Dismissal  or  Affirmance. — When  the  appellant  fails  to  file  his  brief, 
the  court  will  ordinarily  dismiss  the  appeal ;  *  or,  what  is  substan- 


No  brief  at  all  is  worse  than  one  too 
voluminous.     Brown  v.  ToUes,  7  Cal. 

398. 

1.  California. — Where  there  is  no  as- 
signment of  errors  or  statement  of  the 
points  and  authorities  upon  which  the 
appellant  relies,  the  appeal  will  be 
dismissed.  People  z/.  Comedo,  11  Cal. 
70.  Likewise  where  there  is  no  state- 
ment on  appeal,  or  grounds  of  appeal 
appearing  in  the  record,  nor  any  as- 
signment of  errors  filed,  nor  any  brief 
filed  in  the  case.  Fowler  v.  Harbin, 
23  Cal.  630. 

Illinois. —  Where  the  appellant  has 
not  complied  with  the  rules  of  court 
by  filing  his  printed  points  and  fur- 
nishing a  printed  abstract  or  any  ar- 
gument in  the  case,  the  court  may 
well  refuse  to  take  any  other  notice  of 
it  than  to  dismiss  it,  these  failures  af- 
fording a  strong  presumption  that  the 
appeal  was  taken  for  delay  merely. 
Butterworth  v.  Brown,  26  111.  156. 

Continuance. — And  where  a  case, 
brought  upon  a  writ  of  error,  with  no 
supersedeas  granted,  was  submitted 
without  oral  argument,  and  the  plain- 
tiff in  error  failed  to  furnish  a  brief, 
the  case  was  continued,  as  no  delay 
was  occasioned  thereby;  but  had  it 
been  on  appeal,  or  the  supersedeas 
granted,  the  case  would  have  been 
dismissed.  Anonymous,  40  111.  59,  See 
Gibbs  V.  Blackwell,  40  111.  51. 

Indiana. — Points  not  made  in  the 
brief  of  counsel  are  considered  waived ; 
and  where  no  brief  is  filed  no  points  are 
made;  and  the  court  has  nothing  to  do 
but  affirm  the  judgment  or  dismiss  the 
appeal.  Parker  v.  Hastings,  12  Ind. 
654.  Appeal  dismissed.  State  v.  Moore, 
II  Ind.  492;  Sowle  v.  State,  11  Ind. 
491;  Falkner  v.  Mcllroy,  11  Ind.  510; 
Benfield  v.  Reynolds,  14  Ind.  388; 
Indianapolis,  etc.,  R.  Co.  v.  Ferguson, 
58  Ind.  445;  Indianapolis,  etc.,  R.  Co. 
V.  Kostanzer,  58  Ind.  446;  Indianapo- 
lis, etc.,  R.  Co.  V.  Bailey,  58  Ind.  471; 
Schwarm  v.  State,  81  Ind.  247;  Car- 
riger  v.  Kennedy,  134  Ind.  107. 
And  the  filing  of  a  paper  purporting 
to  be  a  brief,  but  containing  neither  in 
form  nor  in  substance  what  is  neces- 
sary under  the  rules  and  usages  of  the 
court  to  constitute  a  brief,  will  not 
prevent  a  dismissal.  Roy  v.  State,  58 
Ind.  378. 

Iowa. — Where    neither   a   brief    of 


points  nor  an  argument  is  filed  by  ap- 
pellants, the  court  will  assume  that 
they  have  abandoned  their  appeal. 
Raynor  v.  Raynor,  77  Iowa  282. 

Kentucky. — When  no  brief  is  filed  by 
the  appellant,  it  ought  to  be  taken  as 
a  confession  that  no  error  exists, 
Morse  v. Lucas  (Ky. ,1893), 22  S.  W. Rep. 
216;  and  the  appellee  may  have  the 
appeal  dismissed  on  motion.  Spires 
V.  Langford  (Ky.,  1894),  25  S.  W.  Rep. 
597-. 

Missouri. — If  the  appellant  fails  to 
file  a  statement  and  points  as  required 
by  the  statute,  the  appeal  will  be  dis- 
missed. State  V.  Davidson,  73  Mo. 
428;  Dean  v.  Ewing,  33  Mo.  172; 
James  ».  Bishop,  58  Mo.  555;  Custer  w. 
Arbuthnot,  59  Mo.  155;  State  v. 
Smith,  60  Mo.  515;  Clark  v.  Estees,  55 
Mo.  253;  Kite  V.  Cox,  53  Mo.  237; 
Eyerman  v.  Zeppenfeld,  9  Mo.  App. 
572;  Schiller  v.  Voelker,  9  Mo.  App. 
572;  Michel  V.  St.  Louis  Distilling  Co., 

10  Mo.  App.  577;  Adertonz/.  Edwards, 
12  Mo.  App.  565;  Shields  v.  Dufify,  13 
Mo.  App.  574;  Coffey  v.  Dubois,  35 
Mo.  App.  96;  Jungeman  v.  Joseph 
Schnaider  Brewing  Co.,  38  Mo.  App. 
458;  Stanton  v.  Slabaugh  (Mo.,  1889), 

11  S.  W.  Rep.  577.  But  in  Riordan  v. 
Blenke,  24  Mo.  App.  357,  it  was  held 
discretionary  with  the  court  to  con- 
tinue or  reset  the  cause,  or  dismiss  the 
appeal. 

Montana. — Where  no  brief  is  filed  by 
the  appellant  calling  attention  to  any 
error  in  the  judgment  roll,  it  will  be 
presumed  there  is  none.  Steuffenz'. 
Jefferis,  9  Mont.  66. 

In  Texas  for  failure  to  file  a  brief 
the  appeal  will  ordinarily  be  dis- 
missed. See  Dyer  v.  Dement,  37  Tex. 
431;  Murchison  v.  Holly,  40  Tex.  439. 

United  States  Supreme  Court. — Where 
counsel  for  appellant  does  not  appear 
and  no  brief  is  filed,  the  appeal  is  dis- 
missed under  the  rule  of  court.  Fitton 
V.  Taylor,  140  U.  S.  680;  Miller  v. 
Edgerton,  140  U.  S.  690.  See  Benites 
V.  Hampton,  123  U.  S.  519. 

Wisconsin. — If  the  court  is  not  fur- 
nished with  a  printed  "case"  or 
brief,  the  appeal  will  be  dismissed. 
Bigelow  V,  Goss,  5  Wis.  83;  Holmes 
V.  Braman,  15  Wis.  603;  Ingersoll  v. 
Micklem,  16  Wis.  90. 

Wyoming. — A  failure  to  file  and 
serve  a   brief  will  cause  a  dismissal. 
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tially  the  same  thing,  affirm  the  judgment  or  decree  appealed 
from  *  without  looking  into  the  merits  of  the  case.*  But,  though 
not  bound  to,  the  court,  of  its  own  motion,  may  examine  the 
record,^  and  frequently  does  in  criminal  cases.* 


Cronkhite  v.  Bothwell,  3  Wyoming 
736. 

Brief  Withdrawn  and  not  Eeturned. — 
In  Kiley  v.  Perrin,  69  Ind.  387,  the 
failure  of  the  counsel  for  the  appellant 
to  return  his  brief  to  the  files  of  the 
court  after  withdrawing  it  operated  as 
one  of  the  causes  for  dismissing  the 
appeal.  See  Couse  v.  Hanes,  44  Ind. 
282. 

1.  Purdy  V.  Rahl  (Cal.,  1889),  21 
Pac.  Rep.  971;  Abraham  v.  Chase,  11 
Ind.  513;  Drexler  v.  Seal  Rock  Tobac- 
co Co.,  78  Cal.  624;  Ward  v.  Davidson, 
13  Mo.  App.  573;  Schneider  v.  Hoff- 
man, 13  Mo.  App.  573;  Cogswell  v. 
Randolph,  40  Mo.  603 ;  Rodgers  v.  Rod- 
gers,  41  Mo.  493;  State  v.  Whitten,  23 
Mo.  App.  459;  Tucker  v.  Constable,  16 
Oregon  239;  Ryan  v.  Koch,  17  Wall. 
(U.  S.)  19;  Fountain  v.  Leckie,  3 
Wash.  Ter.  407;  State  v.  Dakin  (Mont., 
1895),  39  Pac.  Rep.  848. 

Where  a  case  has  been  submitted 
on  briefs  to  be  filed,  and  they  have 
not  been  filed  when  the  time  allowed 
has  expired,  the  judgment  will  be  af- 
firmed. Edmondson  v.  Alameda 
County,  24  Cal.  349;  Holm  v.  Roach, 
25  Cal.  37;  Hickinbotham  v.  Monroe, 
28  Cal.  489;  Markham  v.  Fowler  (Cal., 
1888),  17  Pac.  Rep.  228;  Hanson  v. 
Vail  (Cal.,  1889),  21  Pac.  Rep.  971; 
Dalmazzo  v.  Drysdale  (Cal.,  1889),  21 
Pac.  Rep.  553;  Niles  v.  Chicago,  etc., 
R.  Co.,  13  Iowa  598;  Finlayson  v. 
Montgomery,  14  Nev.  397;  Goodhue  v. 
Shedd,  17  Nev.  140;  Mathewson  v. 
Boyle,  20  Nev.  88. 

Brief  Withdrawn  or  Lost. — Where  the 
brief  filed  by  the  appellant  was  with- 
drawn or  lost,  and  he  was  notified 
several  times  that  no  brief  was  on  file, 
and  was  requested  to  file  one,  but  did 
not  do  so,  the  appeal  was  dismissed. 
Couse  V.  Hanes,  44  Ind.  282.  And  in 
Lent  V.  Napoleon  First  Nat.  Bank, 
65  Ind.  112,  under  like  circumstances, 
the  judgment  was  affirmed. 

In  Iowa,  if  no  brief  is  filed  by  the 
appellant  the  judgment  will  be  af- 
firmed. Mores  v.  Hanchatt,  54  Iowa 
747;  Dinning  v.  Bement,  54  Iowa  156; 
Clime  V.  Phipps,  62  Iowa  759;  Lamp 
V.  Sievers,  66  Iowa  85. 

In  an  £qaity  Cause,  there   being  no 


brief  for  the  appellant,  though  one 
was  filed  for  the  appellee,  the  judg- 
ment was  affirmed.  Beams  v.  Craw- 
ford, 86  Iowa,  753,  citing  Scott  v. 
Neises,  61  Iowa  62;  Devore  v.  Adams, 
68  Iowa  385. 

In  Florida,  where  there  is  an  entire 
failure  to  file  any  brief  or  argue  the 
case  the  judgment  will  be  affirmed. 
Clarke  v.  Southern  Express  Co.,  33 
Fla.  617. 

2.  A  court  will  not  perform  the  du- 
ties of  counsel;  it  will  not  examine  a 
record  to  see  if  it  can  find  errors  upon 
which  to  reverse  a  judgment,  when  it 
has  not  been  apprised  of  the  er- 
rors by  a  brief  or  other  means.  Ed- 
mondson V.  Alameda  County,  24  Cal. 
349;  Williams  v.  Hall,  24  Cal.  156;  Hut- 
ton  V.  Reed,  25  Cal.  488;  Mokelumne 
Hill  Canal,  etc.,  Co.  v.  Woodbury,  10 
Cal.  187;  Brewster  v.  Johnson,  51  Cal. 
222;  In  re  Montgomery's  Estate,  59 
Cal.  583;  Faris  v.  Lampson,  73  Cal. 
190;  Scott  V.  Sowden  (Cal.,  1888), 
16  Pac.  Rep.  768;  Woodward  v.  Ches- 
ter, 42  Mich.  461;  Busch  v.  Fisher, 
89  Mich.  192. 

"  A  case  that  does  not  possess  suf- 
ficient merit  to  demand  the  filing  of 
briefs  is  of  too  little  importance  to 
occupy  the  time  of  the  court  in  its 
consideration."  Stabler  v.  Gund,  35 
Neb.  648,  followed  in  Zimmerman 
Mfg.  Co.  V.  Tower,  40  Neb.  306;  Kil- 
patrick-Koch  Dry  Goods  Co.  v.  Cook, 
41  Neb.  737;  Obert  v.  Wentz  (Neb., 
1894),  60  N.  W.  Rep.  353.  But  for  prac- 
tice in  Nebraska  see  infra. 

3.  In  Utah  Territory,  when  the  ap- 
pellant failed  to  file  his  brief,  the 
court  might,  in  its  discretion,  affirm, 
dismiss,  or  examine  the  record,  and 
render  such  judgment  as  it  deemed 
just.  Emerick  v.  Ogden  City,  9  Utah 
372. 

4.  State  V.  Bennett,  74  Iowa  757; 
State  V.  Ullins,  74  Iowa  763;  Territory 
V.  Roberts,  9  Mont.  12;  Territory  v. 
Stanton,  8  Mont.   157. 

In  such  cases  the  courts  of  many 
states  feel  it  their  duty,  in  the  interests 
of  justice,  to  look  into  the  case.  State 
V.  McGinnis,  17  Oregon  332;  State  v. 
Oleson  (Wash.,  1894),  37  Pac.  Rep. 
419. 
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Failure  of  Appellee  to  File. — The  appellant  having  duly  filed  his  brief, 
the  failure  of  the  appellee  to  file  his  will  entail  a  reversal  of  the 
judgment  *  or  the  loss  of  the  right  to  be  heard  in  oral  argument, 


In  California,  where  the  defendant 
in  a  criminal  case  appeals,  but  files 
no  brief,  and  no  error  in  the  record 
is  apparent,  the  judgment  will  be 
affirmed.  People  v.  Moran  (Cal., 
1892),  31  Pac.  Rep.  853.  See  People 
V.  Bachman  (Cal.,  1890),  23  Pac.  Rep. 
1090. 

In  Missouri,  by  statute,  in  a  crim- 
inal case  the  court  must  examine  the 
record  and  give  judgment,  whether 
any  brief  has  been  filed  or  not.  Long 
V.  Long,  96  Mo.  iSo;  State  v.  Dotson, 
115  Mo.  399;  State  v.  Heffernan,  20 
Mo.  App.  327;  State  v.  Pfaff,  20  Mo. 
App.  335- 

In  Indiana  and  Nevada  the  rule  is 
otherwise.  State  v.  Myatt,  10  Nev. 
163;  Cutler  7/.  State,  62  Ind.  398.  And 
it  makes  no  difference  that  the  state 
is  the  appellant.  State  v.  Lieben 
57  Ind.  106. 

Montana. — In  Territory  v,  Mooney, 
8  Mont.  151;  Territory  v.  Stanton,  8 
Mont.  157;  and  Territory  v.  Roberts,  9 
Mont.  12,  the  court  expressed  disap- 
proval of  the  practice  of  not  filing 
briefs  in  criminal  cases.  And  in  state 
V.  Dakin  (Mont.,  1895),  39  Pac.  Rep. 
848,  which  was  an  appeal  by  the  State 
from  the  overruling  of  its  demurrer 
to  defendant's  plea,  the  judgment  was 
affirmed  because  no  brief  was  filed  or 
oral  argument  made  by  either  party. 

South  Carolina. — Where  an  appeal  in 
a  criminal  case  has  not  been  docketed, 
counsel  may  agree  upon,  sign,  and 
file  a  brief  as  the  return,  though  in- 
complete and  imperfect,  and  thus  give 
the  court  jurisdiction.  State  v.  Ben- 
nett (S.  Car.,  1894),  18  S.  E.  Rep.  891. 

1.  Carroll  v.  Holmes,  19  111.  App. 
564;  Parson  v.  Haskell,  30  111.  App. 
444;  Tascott  V.  Mutual  Bldg.,  etc.,  As- 
soc, 37  111.  App.  274. 

Unless  the  court,  on  examination  of 
the  record,  should  deem  it  proper  to 
decide  the  case  on  its  merits.  Terre 
Haute,  etc.,  R.  Co.  v.  Goodwin,  4  111. 
App.  165 ;  Asher  v.  Mitchell,  7  111.  App. 
127;  Cox  V.  Tuscola,  2  111.  App.  628. 

Appellee  Belying  on  Uotion  to  Dismiss 
or  Affirm. — Where  the  appellee  filed  a 
printed  brief  in  support  of  amotion  to 
dismiss,  which  was  overruled,  and  he 
did  not  file  any  brief  on  the  merits, 
appellant's  brief  remaining  wholly  un- 


answered, the  judgment  was  reversed. 
Mattoon  v.  Holmes,  14  111.  App.  392. 
And  where  the  appellee,  relying  on  a 
motion  to  affirm,  does  not  file  a  brief, 
he  cannot  object  that  the  court,  after 
overruling  the  motion,  decides  the 
case  on  its  merits  without  a  brief  from 
him.  Mutual  Bldg.,  etc.,  Assoc,  v. 
Tascott  (111.,  1891),  28  N.  E.  Rep. 
801. 

Effect  as  Admission. — In  Texas,  if,  on 
suggestion  of  delay  by  the  appellee  in 
the  Court  of  Civil  Appeals,  he  fails  to 
file  a  brief  in  compliance  with  the  rules, 
all  the  statements  of  the  appellant  in 
his  brief  as  to  the  contents  of  the  rec- 
ord will  be  considered  as  acquiesced 
in.  Texas,  etc.,  R.  Co.  v.  Pennell 
(Tex.  Civ.  App.,  1893),  21  S.  W.  Rep. 
273.  See  Green  v.  Blalack,  25  Tex. 
417. 

In  California,  where  on  appeal  the 
respondent  fails  to  file  a  brief  and  no 
oral  argument  is  made  in  his  behalf, 
and  the  appellant  attacks  the  findings 
as  not  justified  by  the  evidence,  the 
court  will  assume  that  his  point  is 
well  taken,  and  will  reverse  the  judg- 
ment. Richter  v.  Fresno  Canal,  etc., 
Co.  (Cal.,  1894),  36  Pac.  Rep.  96; 
Davis  V.  Hart  (Cal.,  1894),  37  Pac. 
Rep.  486. 

But  in  Indiana,  while  the  court 
never  goes  beyond  the  brief  of  the  ap- 
pellant to  search  the  record  in  quest 
of  errors  not  pointed  out,  yet,  al- 
though the  appellee  does  not  file  any 
brief  at  all,  he  is  entitled  to  the  bene- 
fit of  everything  in  the  record  which 
may  prevent  a  reversal  of  the  judg- 
ment upon  the  errors  assigned.  "The 
silence  of  the  appellee  on  any  point  is 
not  equal  to  an  agreement  to  waive 
the  point."  Martin  z/.  Martin,  74  Ind. 
207;  Emerson  v.  Opp  (Ind.  App., 
1894),  37  N.  E.  Rep.  24. 

A  Cross-appeal  not  prosecuted  by  fil- 
ing a  brief  will  be  deemed  to  have 
been  abandoned.  Randolph  v.  State, 
73  Tex.  485.  Where  the  appellant 
makes  no  assignment  of  errors,  and 
the  appellee  makes  a  cross-assign- 
ment but  files  no  brief,  the  cross-as- 
signment will  be  stricken  out  and  the 
appeal  dismissed.  Sumner  z*.  Dunkin, 
42  Ind.  530. 

Behearing. — Where    no    brief     has 
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the  court  considering  the  questions  of  the  brief  of  the  appellant.* 
When  Neither  Party  Filos  a  brief,  the  appeal  will  be  dismissed.* 
3.  Effect  of  Failure  to  File  within  Time.— The  time  within  which 
briefs  must  be  filed  varies  in  the  several  states,^  and  no  gen- 
eral rule  can  be  stated  with  regard  to  the  effect  of  the  failure  to 


been  filed  by  the  appellee,  a  rehearing 
will  not  be  granted  merely  to  obtain  a 
decision  of  certain  matters  overlooked 
by  the  court.  Bitting  v.  Ten  Eyck, 
82  Ind.  421.  Nor  will  it  be  granted  to 
either  party  failing  to  file  or  make  any 
argument  when  the  case  was  submit- 
ted. Wachendorf  v.  Lancaster,  61 
Iowa  509. 

1.  Emerick  v.  Ogden  City,  9  Utah 
372. 

In  Wyoming,  under  such  circum- 
stances, the  appellant  may  submit  the 
cause  with  or  without  oral  argument, 
and  the  appellee  will  not  be  heard. 
Cronkhite  v.  Bothwell,  3  Wyoming 
739.  See  Campodonico  v.  Oregon 
Imp.  Co.,  85  Cal.  218,  in  note  i,  next 
page. 

Indiana. — Where  the  appellee  failed 
to  file  a  brief,  the  questions  on  appeal 
were  considered  as  presented  in  the 
brief  of  the  appellant.  McMuUen  v. 
Clark,  49  Ind.  77.  See  Louisville,  etc., 
R.  Co.  V.  Stommel,  126  Ind.  35. 

Iowa. — Where  there  is  no  argument 
for  the  appellee,  the  court  will  stop  in 
its  consideration  of  the  case  upon  dis- 
covering error  demanding  reversal. 
Questions  not  argued  upon  both  sides 
will  not  be  decided  unless  absolutely 
necessary.  McKern  v.  Albia,  69  Iowa 
447;  Deeds  v.  Chicago,  etc.,  R.  Co.,  6g 
Iowa  164;  Gilfeather  z/.  Council  Bluffs, 
69  Iowa  310. 

2.  Denver,  etc.,  R.  Co,  v.  Woy,  7 
Colo.  556. 

In  Nebraska  the  court  will  examine 
the  pleadings  and  evidence,  and  if  the 
judgment  is  in  conformity  therewith 
it  will  be  aflSrmed.  Phenix  Ins.  Co. 
V.  Reams,  37  Neb.  423.  followed  in 
Damon  v.  Omaha,  38  Neb.  583;  Lang- 
don  V.  Campbell  (Neb.,  1894),  61  N. 
W.  Rep.  84. 

Objections  to  instructions  given  or 
refused  will  not  be  considered  when  a 
case  is  submitted  without  briefs  from 
either  party  pointing  out  the  objec- 
tions. Sanders  v.  Quick,  28  Neb. 
162. 

3.  Last  Day  Falling  on  Sunday. — In  In- 
diana it  is  sixty  days  from  the  time  of 
submission,    and,    in    computing   the 


time  allowed,  when  the  last  day  falls 
on  Sunday  it  will  be  excluded.  Hogue 
V.  McClintock,  76  Ind.  205. 

Washington. — The  rule  of  the  Su- 
preme Court  of  Washington,  which 
provides  that  upon  the  final  hearing 
of  any  application  for  original  writs 
(other  than  writs  of  habeas  corpus) 
each  side  shall  serve  and  file  copies  of 
points  and  authorities,  applies  only  to 
the  final  hearing  on  the  application 
for  the  writ,  and  not  to  a  trial  on  the 
merits;  but  for  the  latter,  briefs  should 
be  filed  within  the  usual  time  allowed. 
So  held  on  an  application  for  a  writ  of 
certiorari.  State  v.  Moore,  5  Wash. 
205. 

In  Texas,  by  statute,  the  appellant 
must,  within  a  certain  time  before 
filing  the  transcript  in  the  Court  of 
Civil  Appeals,  file  with  the  clerk  of  the 
lower  court  a  copy  of  his  brief,  and 
the  clerk  must  forthwith  give  notice 
to  the  opposite  party  of  such  filing. 
As  no  time  is  directly  prescribed  by 
statute  or  fixed  by  the  rules  within 
which  the  appellant  must  file  his  brief 
in  the  Court  of  Civil  Appeals,  he  may, 
having  duly  filed  it  below,  file  it  there 
at  any  time  before  the  cause  is  sub- 
mitted. But  when  it  is  not  filed  in 
the  court  below  within  the  time  pre- 
scribed, and  no  sufficient  excuse  is 
shown  for  the  failure,  he  will  not  be 
allowed  to  file  it  in  the  Court  of  Civil 
Appeals  except  where  the  appellee 
agrees  thereto  in  writing.  Werner  v. 
Kasten  (Tex.  Civ.  App.,  1894),  25  S. 
W.  Rep.  317. 

California. — An  objection  in  re- 
spondent's brief,  filed  after  the  case 
was  submitted,  that  the  transcript 
does  not  contain  the  whole  record, 
will  not  be  considered.  Bennett  v. 
Creditors,  22  Cal.  38. 

United  States  Supreme  Court. — Where 
the  appellant  did  not  appear  at  the 
hearing  of  the  case,  and  judgment  was 
entered  one  month  afterwards,  and 
the  court  adjourned  two  days  later,  a 
motion  made  thereafter  by  the  appel- 
lant to  open  the  case  and  for  leave  to 
file  a  brief  was  overruled.  Watterson 
"v.  Payne,  154  U.  S.  534. 
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file  them  until  after  the  time  prescribed.     The  disposition  of  the, 
courts,  however,  is  not  to  entirely  disregard  a  brief  filed  within 
a  reasonable  time  before  the  hearing.*     But  to  prevent  a  dis- 


1.  Befasing  Privilege  of  Oral  Argu- 
ment.— The  rule  of  the  Supreme  Court 
of  California,  prescribing  that  appel- 
lant's points  shall  be  filed  within  a  cer- 
tain time,  does  not  involve  the  pen- 
alty of  an  affirmance  of  the  judgment 
without  considering  the  merits  as  a 
result  of  noncompliance  with  it;  but 
the  court  may,  in  its  discretion,  re- 
fuse the  appellant  the  privilege  of 
making  an  oral  argument.  Campo- 
donico  V.  Oregon  Imp.  Co.,  85  Cal. 
218.  But  see  Sorensen  v.  Dorris  (Cal., 
1894),  37  Pac.  Rep.  870. 

Allowed  to  Bemain  as  Argument  on 
Merits. — And  where  the  appellant  files 
a  brief  after  the  expiration  of  the 
prescribed  time,  it  may  be  allowed  to 
remain  as  an  argument  on  the  merits 
only,  all  the  technical  points  as  to  the 
admissibility  of  evidence  being  taken 
to  be  waived,  and  respondent  may  be 
permitted  to  file  a  brief  on  the  merits. 
Peek  V.  Reek,  75  Cal.  298. 

Illinois — Presumption  of  Filing  within 
Time. — On  appeal  from  the  Appellate 
Court  of  Illinois  to  the  Supreme  Court 
it  was  assigned  as  error  that  the  court 
refused  to  affirm  a  judgment  when  the 
brief  of  the  appellant  in  that  court 
had  not  been  filed  in  time.  But  as 
such  failure  did  not  appear  in  the  rec- 
ord otherwise  than  merely  by  the  mo- 
tion to  dismiss,  the  Supreme  Court 
held  that  it  must  be  presumed  the 
brief  was  filed  in  time.  Mutual  Bldg., 
etc.,  Assoc.  V.  Tascott,  143  111.  305. 

The  motion  to  strike  out  the  briefs 
of  appellant  for  failure  to  file  within 
time,  and  afiirm,  must  be  made  be- 
fore the  case  is  reached  for  argu- 
ment, if  the  brief  was  filed  a  sufficient 
time  before  then  to  permit  the  motion 
to  be  made.  Goudy  v.  Lake  View,  27 
111.  App.  505. 

Where  the  appellant  filed  his  brief 
after  the  time  allowed,  but  on  the 
same  day  the  appellee  obtained  an 
enlargement  of  the  time  within  which 
to  file  his  own  brief,  he  was  deemed 
to  have  waived  his  right  to  insist  on 
an  affirmance.  Yates  v.  Thompson, 
44  111.  App.  145. 

Distinction  between  Affirmance  and 
Dismissal. — In  this  last  case  the  court 
said  they  had  always  been  unwilling 
to  enforce  the  rule  requiring  an  affirm-' 


ance,  and  they  would  change  the  pen- 
alty of  the  rule  from  an  affirmance  to  a 
dismissal,  which  would  not  be  a  bar, 
and  then  they  would  enforce  it  with- 
out compunction. 

In  Criminal  Cases  the  Supreme 
Court  will  not  affirm  the  judgment  of 
the  court  below  merely  because  the 
plaintiff  in  error  failed  to  file  his  brief 
within  the  time  prescribed  by  rule  of 
court.     Presser  v.  People,  98  111.  406. 

Indiana. — The  rule  requiring  the 
filing  of  briefs  in  sixty  days  after  the 
submission  of  a  cause  applies  as  well 
to  those  submitted  by  agreement  as  to 
those  submitted  on  call,  and  as  well 
to  those  appealed  in  term  of  the  court 
below  as  to  those  appealed  in  vaca- 
tion. And  the  fact  that  a  brief  has 
been  filed  after  the  time  allowed  is  no 
answer  to  a  motion  to  dismiss.  Mur- 
ray V.  Williamson,  79  Ind.  287;  Sa- 
gasser  v.  Wynn,  88  Ind.  226.  But  see 
Heckelman  v.  Rupp,  85  Ind.  286; 
Shulties  V.  Keiser,  95  Ind.  159.  And 
the  fact  that  the  clerk  failed  to  enter 
the  dismissal  cannot  waive  or  invali- 
date the  rule.  Stephens  v.  Stephens, 
51  Ind.  542;  Murray  v.  Williamson, 
79  Ind.  287;  Island  Coal  Co.  v.  Clem- 
mitt  (Ind.  App.,  1895),  40  N.   E.  Rep. 

143- 

Supersedeas  Brief  . — A  "  supersedeas 
brief  "  filed  within  the  required  time, 
which  merely  states  the  nature  and 
result  of  the  case,  the  errors  assigned 
in  the  trial  court,  and  the  further  fact 
that  appellant  relies  for  reversal  on 
the  rulings  of  the  trial  court  in  over- 
ruling certain  demurrers  and  appel- 
lant's motion  for  a  new  trial,  without 
discussing  any  single  point,  is  not  suf- 
ficient to  prevent  a  dismissal  of  the 
appeal.  Island  Coal  Co.  v.  Clemmitt 
(Ind.  App.,  1895),  40  N.  E.  Rep.  143. 
Compare  Railway  Co.  v.  Widman,  9 
Ind.  App.  190. 

Petition  by  Appellees  for  Behearing. — 
W^here  the  appellees  failed  to  file  any 
brief  or  argument  until  after  the  de- 
termination of  the  case,  their  petition 
for  a  rehearing  was  dismissed.  "  Par- 
ties and  attorneys,  who  have  gained 
decisions  in  their  favor  in  the  trial 
court,  ought  not  to  compel  this  court 
to  grope  in  the  dark,  as  it  were,  for 
the  grounds  of  those  decisions  and  the 
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missal  a  good  and  sufficient  excuse  for  the  delay  must  be  shown, 
that  is,  it  must  appear  to  the  court  that  the  delay  was  unavoidable. 


authorities  on  which  they  rest,  when, 
in  most  cases,  they  could  so  easily  fur- 
nish us  with  the  requisite  informa- 
tion." Lawrence  County  v.  Hall,  70 
Ind.  469. 

The  effect  of  granting  a  rehearing  is 
to  put  the  case  in  the  same  condition  as 
if  it  had  not  been  submitted.  Accord- 
ingly, where  on  a  second  submission 
appellant's  brief  was  on  file,  a  motion 
to  dismiss  because  the  brief  was  not 
filed  within  sixty  days  after  the  origi- 
nal submission  was  overruled.  Crown 
Point  First  Nat.  Bank  v.  Richmond 
First  Nat.  Bank,  76  Ind.  561. 

Hesitation  to  Strike  out  Brief.  —  In 
Iowa  the  Supreme  Court  hesitate  to 
strike  arguments  from  the  file  for  any 
reason,  as  they  desire  "  to  have  all  the 
light  that  can  be  shed  upon  a  case  ; 
and  usually,  instead  of  doing  so,  give 
an  opportunity  to  reply  to  them,  when 
they  have  not  been  filed  in  time.  In 
no  case  would  we  strike  an  argument 
unless  it  should  appear  that  prej- 
udice might  result  to  the  other  party 
therefrom.  But  we  cannot  hold  that 
prejudice  would  result  from  the  discus- 
sion of  a  case  in  an  argument  filed  too 
late,  if  the  other  party  expresses  no 
desire  or  purpose  to  reply  to  it." 
Kellam  v.  McAlpine,  63  Iowa  251. 

The  court  will  not  entertain  a  mo- 
tion to  strike  from  the  files  the  ap- 
pellee's brief  when  the  appellant  has 
not  assigned  errors  with  the  requisite 
exactness.  Anheuser-Busch  Brew. 
Assoc.  V.  Oxley  (Iowa,  1893),  53  N. 
W.  Rep.  1075;  Anheuser-Busch  Brew. 
Assoc.  V.  Gates  (Iowa,  1893),  53  N.  W. 
Rep.  1076. 

In  this  state,  after  causes  have  been 
prepared  for  submission  on  the  part  of 
the  appellants,  the  court  will  not  sum- 
marily aflSrm  them  on  the  ground  of 
delay  in  presenting  abstracts  and  ar- 
guments. If  the  other  party  has  been 
prejudiced,  he  must  seek  redress  in 
some  other  way.  Fowler  v.  Straw- 
berry Hill,  74  Iowa  644.  And  motions 
to  strike  out  an  additional  abstract 
and  argument  filed  by  the  appellee, 
and  to  tax  the  costs  of  printing  the 
same,  on  the  ground  that  they  were 
not  served  on  the  appellant  within  the 
time  requ'red  by  rule  of  court,  were 
overruled  m  Dooiittle  v.  Dooiittle,  78 
Iowa  691. 


Inflicting  Penalties — Taxation  of  Costs 
or  Continuance. — But  although  a  brief 
filed  after  the  time  prescribed  will  not 
be  stricken  out  on  motion,  the  court, 
when  asked,  will  tax  the  costs  of  such 
brief  to  the  party  filing  it  unless  good 
excuse  is  shown  for  the  failure  to  file 
promptly.  Renwick  v.  Bancroft,  59 
Iowa  116.  The  same  rule  applies  to 
the  appellee's  brief.  Smith  v.  Mc- 
Fadden,  56  Iowa  482.  And  in  a  proper 
case  the  court  would  inflict  penalties 
or  continue  the  case  on  request.  Cox 
V.  Forest  City,  etc.,  R.  Co.,  66  Iowa 
289. 

Loss  of  Oral  Argument. — A  failure  to 
file  a  brief  within  the  time  allowed 
simply  entails  the  loss  of  the  right  to 
be  heard  in  oral  argument.  Bartle  v. 
Des  Moines,  37  Iowa  635. 

Counsel  in  Default  Mislead. — By  rule, 
arguments  filed  after  the  cause  has 
been  submitted  are  not  sent  to  the 
justices.  But  where  the  counsel  in 
default  was  probably  misled  as  to  the 
time  when  the  cause  was  set  for  hear- 
ing, and  in  view  of  other  causes,  the 
rule  was  not  applied.  Wells  v.  Bur- 
lington, etc.,  R.  Co.,  56  Iowa 
520. 

In  Montana,  while  the  failure  to  file 
briefs  within  the  time  allowed  may  be 
cause  for  the  summary  disposal  of  the 
appeal,  no  rule  has  been  adopted  pro- 
viding for  its  dismissal  in  such  event. 
Logan  V.  Rickards,  14  Mont.  334. 

Washington. —Where  a  brief  was 
duly  filed,  and  notice  of  the  filing  was 
served  on  the  opposite  party  on  the 
same  day  that  he  made  a  motion  to 
dismiss,  but  previous  thereto,  the  mo- 
tion was  not  granted,  proof  of  the  no- 
tice being  produced  at  the  hearing, 
although  not  filed  at  the  time  the  no- 
tice was  served,  and  it  appearing  that 
the  appellant  was  acting  in  good  faith, 
and  without  any  intention  to  delay  the 
proceedings  of  the  court.  State  v. 
Moore,  5  Wash.  205. 

In  Colorado  it  is  held  that  briefs  in 
the  Supreme  Court  must  be  filed  with- 
in the  required  time  or  the  appeal  will 
be  dismissed.  "Suitors  must  exer- 
cise diligence."  Denver,  etc.,  R.  Co. 
V.  Woy,  7  Colo.  556;  Howlett  v.  Tut- 
tle,  10  Colo.  222;  Denver,  etc.,  R.  Co. 
V.  Wilford,  13  Colo.  551;  Owen  v. 
Going,  13  Colo.  290. 
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A  mere  unusual  press  of  business  upon  counsel  will  not  ordinarily 
suffice.* 

Additional  Time  may  be  granted  by  the  court  in  its  discretion,  or 
by  agreement  between  the  parties.*  But  an  order  granting  such 
an  extension  of  time  is  not  a  rescission  of  a  rule  of  court  requir- 
ing the  briefs  to  be  filed  within  a  certain  time,  but  a  mere  modi- 
fication of  it,  and  if  the  brief  is  not  filed  within  such  extended 
time  the  judgment  will  be  affirmed.' 

V.  Additional  and  Reply  Bbiefs.— When  a  brief  sufficient  to 
prevent  a  dismissal  has  been  filed,  an  additional  or  supplemental 


r 


1.  Lawyers  Too  Busy.  —  An  appeal 
will  not  be  dismissed  for  unavoidable 
delay  in  filing  briefs;  but  the  fact  that 
two  members  of  a  firm  of  three  law- 
yers have  been  so  continuously  en- 
gaged in  other  matters  that  it  was 
impossible  to  devote  any  time  to  the 
particular  case  is  not  a  sufficient  ex- 
cuse to  defeat  a  motion  to  dismiss  for 
want  of  a  brief,  where  the  time  limited 
for  filing  has  long  since  passed.  Shep- 
erd  V.  Sheperd,  4  Wash.  615. 

Printer's  Negligence.  —  In  case  of 
printer's  negligence  causing  failure 
to  file  brief  in  time,  party  will  be  re- 
lieved from  default.  Neppach  v. 
Jones  (Oregon,  1895),  39  Pac.  Rep.  999. 

Attorney  from  Another  State. — And  it 
is  not  a  sufiicient  answer  to  a  motion 
to  dismiss,  that  the  attorney  whose 
duty  it  was  to  file  the  briefs  was  from 
another  state,  and  was  ignorant  of  the 
time  allowed.  Cronkhitei'.  Bothwell, 
3  Wyoming  739. 

Not  Betorned  by  Opposing  Counsel. — 
As  to  whether  the  e.xcuse  for  failure 
to  file  in  time,  that  the  appellant  had 
furnished  his  brief  to  the  opposing 
counsel,  who  had  not  returned  it, 
would  be  sufficient,  see  Shuities  v. 
Keiser,  95  Ind.  159. 

Ground  of  Error. — The  fact  that  the 
only  ground  of  error  is  the  sufficiency 
of  the  complaint  will  not  excuse  a  fail-, 
ure  to  file  a  brief  within  the  prescribed 
time,  although  a  rule  of  court  provides 
that  the  objection  on  that  ground  may 
be  taken  at  any  time.  Lacey  v.  North 
Olympia  Land  Co.,  4  Wash.  261. 

Beinstatement. — When  an  appeal  has 
been  dismissed  for  failure  to  file  a 
brief  in  time,  under  a  rule  of  court,  it 
will  not  be  reinstated  by  the  court 
where  no  good  excuse  is  shown  for 
the  delay,  and  the  year  has  not  yet 
expired,  the  appellant  thus  being 
able  to  refile  the  transcript  without 
serious  prejudice  to   himself.     Alex- 


ander V.  Alexander  (Ind.  App. ,  1894), 
36  N.  E.  Rep.  293. 

In  California,  in  a  late  case,  it  is  held 
that  an  appeal  will  be  dismissed  where 
appellant  fails  to  file  his  printed  points 
and  authorities  within  the  time  pre- 
scribed by  a  rule  of  court.  Sorensen 
V.  Dorris  (Cal.,  1894),  37  Pac.  Rep.  870. 

2.  Finlayson  v.  Montgomery,  14 
Nev.  397;  Goodhue  v.  Shedd,  17  Nev. 
140;  Mathewson  v.  Boyle,  20  Nev.  88; 
Holm  V.  Roach,  25  Cal.  37. 

Not  a  Matter  of  Bight. — The  time  may 
be  extended  by  the  court  in  its  discre- 
tion, but  is  generally  granted  only  on 
good  cause  shown,  not  as  a  matter  of 
right.  Elliott  App.  Pro.  §452;  San- 
born V.  Robinson,  22  Mich.  92;  Lacroix 
V.  Camors,  34  La.  Ann.  639. 

Agreement  of  Parties. — In  Wyoming, 
by  rule  of  court,  the  time  may  be  ex- 
tended by  consent  of  the  parties,  or 
for  good  cause  shown,  before  the  ex- 
piration of  the  time  allowed.  Cronk- 
hite  V.   Bothwell,  3  Wyoming  739. 

In  Missouri,  where  a  cause  has  been 
taken  as  submitted  on  the  regular  call 
of  the  docket,  and  the  appellant  has 
filed  no  assignment  of  errors,  state- 
ment, or  brief,  he  will  not  subse- 
quently be  allowed  to  do  so,  except  by 
agreement  between  the  parties, or  good 
cause  shown  for  delay.  La  Belle  Sav. 
Bank  v.  Critchlow,  38  Mo.  App.  424. 

Where,  relying  on  a  stipulation  be- 
tween the  parties  to  have  the  case  put 
at  the  end  of  the  docket,  the  appellant 
failed  to  file  his  brief  within  the  time 
prescribed,  the  rule  requiring  the  af- 
firmance of  the  judgment  was  not  en- 
forced, even  though  appellant's  at- 
torney was  informed  by  the  court 
subsequently  to  the  making  of  the 
stipulation  that  it  would  not  be  re- 
spected. Mutual  Bldg.,  etc.,  Assoc,  v. 
Tascott  (111.,  1891),  28  N.  E.  Rep.  801. 

3.  Lancaster  v.  Waukegan,  etc.,  R. 
Co.,  132  111.  492. 
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brief  may  generally  be  filed  later,  if  so  desired  ;  *  but  points  not 
made  in  the  original  brief  of  the  appellant  may  not  be  presented 
in  an  additional  or  reply  brief  filed  after  the  appellee  has  filed 
his  brief,  and  to  which  he  has  had  no  opportunity  to  reply.® 


1.  Illinois. — Under  the  practice  of 
the  Supreme  Court  of  Illinois  the 
briefs  used  in  the  Appellate  Court  may 
be  filed  in  the  former  without  special 
leave  for  that  purpose,  and  counsel 
may,  if  he  choose,  file  additional  or  sup- 
plemental briefs.  Devine  v.  Edwards, 
ICO  111.  473. 

In  Indiana,  if  a  supersedeas  brief  is 
in  itself  sufficiently  elaborate,  and  com- 
plies with  the  requisites  of  a  brief  on 
the  merits,  it  will  be  sufficient,  aU 
though  no  additional  brief  is  filed,  as 
is  the  custom.  Louisville,  etc.,  R.  Co. 
V.  Grantham,  104  Ind.  353;  Louisville, 
etc.,  R.  Co.  V.  Widman  (Ind.  App., 
1S94),  36  N.  E.  Rep.  370;  Heckelman 
V.  Rupp,  85  Ind.  286. 

Service  of  Additional  Briefs. — In  this 
state  copies  of  additional  or  supple- 
mental briefs  must  be  furnished  thft 
opposite  counsel.  Elliott  App.  Pro., 
§  451,  note  2.  See  also  Doolittle  v. 
Doolittle,  78  Iowa  691. 

In  Louisiana  the  discussion  in  a  sup^ 
plement  to  the  appellant's  printed  ar- 
gument, of  several  points  as  errors  as- 
signed upon  the  record,  does  not  meet 
the  provision  of  the  code  requiring  a 
written  assignment  of  errors.  State 
V.  Bass,  12  La.  Ann.  862. 

2.  In  Washington  questions  argued 
in  the  brief  of  the  respondent  and  in 
the  reply  brief  of  the  appellant,  but 
not  raised  in  the  principal  brief  of  the 
latter,  cannot  be  considered.  This 
results  from  the  general  rule  that  an 
appellant  must  assign  the  errors  upon 
which  he  relies.  Stickler  v.  Giles, 
(Wash.,  1894),  37  Pac.  Rep.  293. 

In  the  case  of  Vestal  v.  Morris, 
(Wash.,  1895),  39  Pac.  Rep.  960,  it  was 
held  that,  where  appellant's  brief  con- 
tained little  more  than  a  statement  of 
the  case,  the  effect  being  practically 
to  impose  upon  respondents  the  bur- 
den of  presenting  the  entire  cause,  an 
exhaustive  reply  brief  filed  a  short 
time  before  the  argument  will  be 
stricken.  The  court  said  :  "It  is  dif- 
ficult to  lay  down  a  definite  rule  gov- 
erning such  matters,  but  we  were  of 
the  opinion  that  the  manner  pursued 
by  appellants  in  briefing  their  cause 
was  such  a  substantial  departure  from 
the  rules  and  practice  as,  in  justice  to 
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the  respondents,  required  the  reply 
brief  to  be  stricken,  and  the  motion  to 
strike  was  granted." 

Indiana. — A  question  not  suggested 
in  the  original  brief  and  argument  of 
the  appellant,  nor  until  after  the  brief 
for  the  appellee  had  been  filed  and 
the  case  taken  up  for  consideration  by 
the  court,  may  well  be  deemed  waived. 
Western  Union  Tel.  Co.  v.  Ferris,  103 
Ind.  91. 

Appellee  Given  Opportunity  to  be 
Heard. — But  the  court  will  not  refuse 
to  consider  questions  first  discussed 
in  a  supplemental  brief  of  the  appel- 
lant, filed  after  the  expiration  of  the 
time  allowed  for  filing  briefs  under 
the  rules,  when  the  appellee  has  been 
given  opportunity  to  be  fully  heard 
on  the  questions.  "  The  penalty  for 
a  failure  to  file  any  brief  within  the 
time  limited  by  the  rules  of  this  court 
is  the  dismissal  of  the  appeal,  and  not 
a  refusal  to  consider  questions  pre- 
sented when  the  appeal  is  entertained. 
We  cannot  decline  to  consider  a  ques- 
tion fairly  presented  by  the  record, 
and  argued  by  the  appellant,  when  an 
opportunity  has  been  given  to  the 
appellee  to  be  fully  heard  upon  such 
question.  To  do  so  would  give  force 
and  effect  to  an  unsubstantial  and 
uninjurious  technicality,  to  the  detri- 
ment of  a  litigant  in  whose  appeal 
there  is  merit."  Per  Hackney,  J.,  in 
Spencer  v.  Spencer,  136  Ind.  414. 

Necessary  Change  of  Counsel. — Where 
a  point  sufficient  to  cause  a  reversal 
of  the  judgment,  had  the  record  not 
been  amended,  was  discussed  in  an 
appellant's  brief,  but,  owing  to  a  ne- 
cessary change  of  counsel,  no  ad- 
ditional brief  was  filed  after  the 
amendment,  the  court  considered  a 
point  not  sufficiently  discussed  in  the 
brief.  Louisville,  etc.,  R.  Co.  v. 
Schmidt,  126  Ind.  290. 

Illinois  and  Iowa. — In  Illinois  points 
not  made  in  the  opening  brief  may  not 
\ie  insisted  on  in  the  reply  brief. 
Illinois  Cent.  R.  Co.  v.  Heisner,  45 
111.  App.  143. 

Matter  Specially  Assigned.  —  But 
although  grounds  for  reversal  must 
generally  be  discussed  in  the  opening 
brief  of  the  appellant  to  entitle  them 
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VI.  Amendment. — An  amendment  of  a  brief  will  generally  be 
permitted.* 

VII.  Pkinting  Expense. — An  attorney  has   implied  power   to 
have  briefs  printed  at  the  expense  of  his  client.* 


to  notice,  yet  a  point  first  raised  in  his 
reply  brief  must  be  considered  if  it 
was  specially  assigned  for  error. 
Purington  v.  Akhurst,  74  111.  490. 
But  in  Iowa  at  least  the  court  will  not 
reverse  for  errors  assigned  but  first 
argued  in  the  reply  brief  of  the  ap- 
pellant, without  giving  the  appellees 
an  opportunity  to  be  heard.  Renwickz'. 
Davenport,  etc.,  R.  Co.,  49  Iowa,  664. 

In  Illinois  matters  not  presented 
to  the  Appellate  Court  may  not  be 
brought  to  the  notice  of  the  Supreme 
Court,  on  appeal  from  the  former,  by 
a  supplemental  brief  of  the  appellant 
filed  after  the  appellee  has  filed  his 
brief,  and  to  which  he  has  had  no 
chance  to  reply.  McDaneld  v.  Logi, 
143  111.  487. 

Supplemental  Brief  Disproportionately 
Voluminous. — In  Michigan,  by  rule  of 
court,  supplemental  briefs  may  be 
printed  and  served  upon  the  other 
party  at  any  time  before  the  case  is 
placed  upon  the  call  for  hearing  or 
argument;  but  where  an  original  brief 
contained  only  eight  pages,  present- 
ing but  three  questions,  the  court  re- 
fused to  consider  a  supplemental  brief 
containing  forty  pages  and  presenting 


forty-five  questions.     Black  v.   Daw- 
son, 82  Mich.  485. 

Additional  Argument  by  Appellee. — 
Where  the  appellee  filed  an  amended 
abstract  with  his  argument,  and  after- 
wards, to  avoid  the  expense  of  a 
transcript,  the  parties  filed  an  agree- 
ment as  to  the  true  state  of  the  record, 
the  court  refused  to  strike  out  an  ad- 
ditional argument  by  the  appellee, 
with  reference  to  the  record,  filed 
after  the  appellant  had  replied  to  his 
first  argument,  although  such  addi- 
tional argument  would  not  ordinarily 
be  considered.  Meka  v.  Brown,  84 
Iowa  711. 

1.  See  Louisville,  etc.,  R.  Co.  v. 
Schmidt,  126  Ind.  290, 

Ininfficient  Notice.  — A  motion  to 
amend  a  brief  was  refused  where  only 
three  days'  notice  of  the  motion  was 
given.  Moore  v.  Willard,  30  S.  Car. 
610. 

2.  But  the  client  will  be  responsible 
only  for  such  number  of  copies  as  are 
required  by  the  rules.  Weisse  v.  New 
Orleans,  10  La.  Ann.  46. 

As  to  costs  and  disbursements  in  con- 
nection with  the  printing  of  briefs,  see 
article  Costs. 


735 


BROKERS. 

See  FACTORS  AND  BROKERS. 


BUGGERY. 

See  SODOMY. 


BUILDING  ASSOCIATIONS. 

See  CORPORATIONS ;  FORECLOSURE  OF  MORTGAGES  ;  USURY. 
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The  Indictment  Generally. 


1.  Jurisdiction. — At  common  law  the  crime  of  burglary  could 
be  prosecuted  only  in  the  county  where  it  was  committed,  though 
it  seems  that  when  accompanied  by  larceny,  the  rule  was  some- 
times enlarged.* 

II.  The  Indictment  Geneeally— 1.  How  Laid  in  General. — An  in- 
dictment  for  the  crime  of  burglary  must  aver  every  e.ssential  ele- 
ment of  the  offense  and  everything  that  is  essential  to  the  punish- 
ment to  be  inflicted,  whether  at  common  law  or  under  statutes.* 

2.  How  Laid  under  Statutes. — Under  statutory  breakings,  the 
indictment  should  be  as  at  common  law,  unless  statutes  direct 
otherwise.' 


1.  In  Haskins  v.  People,  i6  N.  Y. 
348,  Denio,  C.J.,  uses  this  language: 
"  Burglaries  may  be  tried  out  of  their 
proper  counties  in  certain  special 
cases,  that  is,  where  the  goods  bur- 
glariously taken  are  carried  into  an- 
other county  by  the  offenders;  but 
this  is  by  positive  law,  and  not  be- 
cause the  burglary  was  actually  com- 
mitted in  the  county  where  the  indict- 
ment is  found;  or,  in  judgment  of  law, 
is  considered  to  have  been  committed 
there.  The  fact  must,  therefore,  be  set 
out  which  brings  the  case  within  the 
statute."  (2  Rev.  Stat.  727,  §  50.)  See 
under  Statutory  Ingredients,  etc.,  in 
Indictment  Generally,  infra. 

In  England,  by  7  Geo.  IV.,  c.  64.  § 
12,  the  trial  of  offenders  in  an  adjoin- 
ing county  was  permitted,  if  the  bur- 
glary was  committed  within  five  hun- 
dred yards  of  the  boundary  line.  2 
Russell  on  Crimes  (9th  Am.  ed.)  49. 

2.  Davis  V.  State,  3  Coldw.  (Tenn.) 
77.  In  this  case  the  court  said  that 
the  indictment  for  burglary  "must 
charge  all  the  facts  and  circumstances, 
the  presence  of  which  are  necessary 
to  constitute  the  offense,  with  such 
certainty  that  the  defendant  may 
know  whether  they  constitute  an  in- 
dictable offense  or  not." 

With  Reasonable  Particularity. —  An 
indictment  is  sufficient  if  it  distinctly 
charges  the  felonious  and  burglarious 
breaking  and  entering,  and  the  felo- 
nious intent  thereby  to  commit  the 
crime,  with  reasonable  particularity. 
State  V.  Dooly,  64  Mo.  146.  See  also 
Koster  v.  People,  8  Mich.  431;  Lacy 
V.  State,  15  Wis.  13;  State  v.  Farr,  12 
Rich.  (S.  Car.)  24. 

At  Common  Law,  the  indictment  must 
allege  that  "  at  a  time  and  place,  the 
defendant,  in  the  night,  broke  and  en- 
tered a  dwelling-house,  which  it  suffi- 
ciently describes,  with   the  intent   to 


commit  therein  a  felony,  which  it  ade- 
quately particularizes;  or  that  he  com- 
mitted therein  the  felony,  or  both." 
2  Bishop  Crim.  Pro.  (3d  ed.),  §  129. 

Under  Statntes. — The  following  rule 
has  been  enunciated  on  the  question 
as  to  how  far  statutory  provisions  do 
away  with  common-law  requirements: 
"We  think  the  distinction  is  this: 
When  the  statute  punishes  an  offense, 
by  its  legal  designation,  without 
enumerating  the  acts  which  consti- 
tute it,  then  it  is  necessary  to  use  the 
terms  which  technically  charge  the 
offense  named,  at  common  law.  *  *  * 
But  we  think  this  is  not  necessary 
when  the  statute  describes  the  whole 
offense,  and  the  indictment  charges 
the  crime  in  the  words  of  the  statute." 
Tully  V.  Com.,  4  Met.  (Mass.)  357. 

Negative  Allegations  in  Statntes. — As 
to  when  negative  allegations  should 
be  averred  in  the  indictment,  see 
note  under  IV.  2.  b.  (3)  («),  infra.  See 
also  Harris  v.  People,  44  Mich.  305. 

3.  Koster  v.  People,  8  Mich.  431; 
Com.  V.  Kaas,  3  Brewst.  (Pa.)  426; 
Hollister  v.  Com.,  60  Pa.  St.  103. 

When  Burglary  Same  as  at  Common 
Law. — When  this  is  the  case,  the  in- 
dictment may,  as  a  general  rule,  fol- 
low either  common-law  or  statutory 
requirements.  Shotwell  v.  State,  43 
Ark.  345. 

When  Definition  Enlarged.— Though 
the  statute  may  enlarge  the  definition 
of  burglary  at  common  law  so  as  to 
include  other  classes  of  cases,  the 
mode  of  prosecution  and  the  substan- 
tial requisites  to  a  good  indictment  or 
information  are  the  same  as  at  com- 
mon law.  State  v.  Curtis,  30  La.  Ann. 
814. 

When  no  Special  Statntory  Require- 
ment as  to  Form. — In  State  v.  Mcln- 
tire,  59  Iowa  264,  it  was  held  that 
though   a  statutory   form  was   given 
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How  Laid  under  Statutes'. 


Statutory  Ingredients  should  be  Alleged. — All  the  Statutory  ingredients 
of  the  breaking  should,  however,  be  alleged.* 

Proof. — And  the  indictment  as  thus  constituted  must  be  proved 
as  laid.* 


(Code,  ^  4297),  yet  a  nonconformity 
thereto,  in  regard  to  the  title  and 
names  of  the  parties  therein,  was  no 
ground  for  objection,  in  the  absence 
of  any  requirement  in  the  statute 
that  it  be  strictly  followed. 

Name  of  Offense. — Nor  need  the 
name  of  the  offense  be  stated;  and  it 
is  not  error  if  the  same  is  wrongly 
stated.  State  v.  Mclntire,  59  Iowa 
267. 

1.  U.  S.  V.  Crosby,  i  Hughes  (U. 
S.)454;  State  v.  Savage,  32  Me.  583, 
I  Hale  P.  C.  548.  See  also  Powlter's 
Case,  II  Coke  Rep.  316. 

It  is  a  plain  principle  of  law  that 
where  the  statutes  enumerate  several 
elements  as  combining  to  create  a 
crime,  the  crime  cannot  properly  be 
described  without  including  all  those 
elements.  Koster  v.  People,  8  Mich. 
431;  Harris  v.  People,  44  Mich.  305. 

One  accused  under  an  indictment  in 
form  for  burglary  strictly  cannot  be 
sentenced  under  a  statute  defining  a 
particular  breaking.  It  is  necessary 
to  set  forth  the  charge  so  as  to  bring 
it  within  the  statutory  description  of 
the  offense,  otherwise  it  would  be 
against  the  Bill  of  Rights,  not  appris- 
ing the  accused  of  the  "nature  and 
cause  of  the  accusation  against  him." 
Hollister  v.  Com.,  60  Pa.  St.  103. 

Increased  Punishment  for  Second  Of- 
fense.— Where  the  statute  so  provides, 
and  the  increased  punishment  is 
sought  to  be  inflicted,  the  indictment 
should  state  a  prior  conviction.  People 
V.  Bosworth  (Supreme  Ct.),  19  N.  Y. 
Supp.  118. 

When  Indictment  in  Another  County. — 
Where, by  statute,  "  burglaries  may  be 
tried  out  of  their  proper  counties  in 
certain  special  cases;  that  is,  where 
the  goods  burglariously  taken  are 
carried  into  another  county  by  the  of- 
fenders, *  *  *  the  fact  must  therefore 
be  set  out  which  brings  the  case  within 
the  statute"  (2  Rev.  Stat.  727,  §  50). 
Haskins  v.  People,  16  N.  Y.  350. 

A  Charge  in  the  Words  of  the  Statute  is 
usually  sufficient.  State  v.  Tytus,  98 
N.  Car,  705;  Mason  v.  State,  42  Ala. 
543;  U.  S.  V.  Crosby,  i  Hughes  (U. 
S.)  454;  Portwood  V.  State,  29  Tex. 
47. 


Eut    More    Particularity  is   Required 

where  the  words  of  the  statute  are  in- 
definite or  vague,  ambiguous  or  gen- 
eral; and  then  the  indictment  must  so 
particularize  as  to  inform  the  accused 
of  the  offense  against  him,  and  be  so 
certain  as  to  enable  him  to  plead  the 
verdict  in  bar  of  future  prosecutions, 
U.  S.  V.  Crosby,  i  Hughes  (U.  S.) 
454;  or  where  it  is  the  obvious  intention 
of  the  legislature,  or  from  the  appli- 
cation of  well-known  principles  of  law, 
Portwood  V.  State,  29  Tex.  47. 

The  Substance  is  Sufficient. — The  in- 
dictment is  sufficient  if  it  substantially 
follows  the  words  of  the  statute. 
Stokes  V.  State,  84  Ga.  263;  State  v. 
Frank,  41  La.  Ann.  596.  See  Harris 
V.  People,  44  Mich.  307;  Cunningham 
V.  Com.  (Ky.,  1890),  13  S.  W.  Rep. 
104. 

The  Following  Rule  is  laid  down  in 
State  V.  Smith,  5  La.  Ann.  342:  "It 
is  the  duty  of  a  prosecuting  officer  to 
state  the  precise  facts  with  which  he 
charges  the  accused,  and,  in  doing  so, 
to  use  the  words  of  the  statute,  if  pos- 
sible; and  if  the  statement  of  the  real 
facts  constitutes  a  substantial  viola- 
tion of  the  statute,  and  can  be  so  con- 
strued, without  departing  from  the 
true  meaning  of  the  words,  it  is  the 
duty  of  the  court  to  maintain  the  in- 
formation or  indictment." 

Synonymous  Words,  if  used,  are  suffi- 
cient.    Roberts  v.  State,  55  Miss.  423. 

Same  Meaning. —  Apt  language  con- 
veying the  same  meaning  as  the 
language  of  statute  may  be  used. 
Mathews  v.  State,  36  Tex.  675. 

Must  be  Equivalent. — But  either  the 
language  of  the  statute  or  its  equiva- 
lent must  be  used.  West  v.  State,  35 
Tex.  91.  Also  Shotwell  v.  State,  43 
Ark.  345. 

2.  State  V.  Whit,  4  Jones   (N.  Car.) 

351. 

Surplusage. — All  matters  not  essen- 
tial to  a  description  of  the  offense  may 
be  rejected  as  surplusage,  Hammons 
V,  State,  29  Tex.  App.  448;  as,  for  in- 
stance, the  expression  "and  a  win- 
dow-pane out  of  the  window,"  used  in 
the  indictment  in  Burke  v.  State,  5 
Tex.  App.  74. 

In  Coleman  v.   State,  2  Tex.  App. 
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III.  Averment  of  Time — 1.  In  General — Averment  Essential. — 
Time,  being  an  essential  element  in  the  crime  of  burglary,  m-ust 
be  stated  with  accuracy  in  the  indictment.* 

Proof. — And,  to  the  extent  of  its  materiality,  it  seems  it  must  be 
proved  as  laid.* 

2.  Night-time— rt.  At  Common  Law.— Inasmuch  as,  at  com- 
mon law,  burglary  could  be  committed  in  the  night-time  only, 
and  as  the  circumstance  of  the  nocturnal  entrance  was  vital  to  the 
offense,  the  allegation  of  night-time  in  the  indictment  was  essen- 
tial, and  the  indictment  was  insufficient  without  it.^ 


514,  it  is  stated  that  in  Texas  the  in- 
dictment is  good  in  substance  if, 
eliminating  surplusage,  it  so  avers  the 
constituents  of  the  offense  as  to  ap- 
prise the  defendant  of  the  charge 
against  him  and  enable  him  to  plead 
the  judgment  in  bar  of  another  prose- 
cution. 

1.  2  Hale  P.  C.  179;  State  v.  Caverly, 
51  N.  H.  446;  Butler  v.  People,  4  Den. 
(N.  Y.)  70. 

An  accurate  statement  of  time  in  the 
indictment  is  necessary  to  afford  the 
accused  a  bar  to  the  proceeding.  State 
V.  Caverly,  51  N.  H.  446, 

Day,  Month,  Year,  and  Hour. — In  gen- 
eral, the  day,  month,  and  year,  and 
also  the  hour,  when  the  offense  was 
committed,  should  be  stated  in  the  in- 
dictment. 2  Hale  P.  C.  179.  See  i 
Bishop  Crim.  Pro.  (3d  ed.),  §  387; 
State  V.  G.  S.,  I  Tyler  (Vt.)  300. 

Ambiguity  in  this  respect  is  a  fatal 
defect.  Jane  v.  State,  3  Mo.  61.  In 
this  case  the  venue  was  laid  "  then 
and  there,"  after  the  mention  of  sev- 
eral different  days.  See  also  State  v. 
Jackson,  39  Me.  295. 

Omission  of  the  Day  of  the  Month  is 
likewise  fatal,  as  where  the  averment 

of    time    was,    "on    the  day   of 

March,  in  the  year  of  our  Lord  eight- 
een hundred  and  eighty-five,  in  the 
night  of  the  same  day."  It  was  held 
that  no  specific  day  was  stated.  State 
V.  Brown,  24  S.  Car.  224. 

2.  State  V.  Caverly,  51  N.  H.  446. 
Proof  of  Precise  Day,  or  Even  Year,  as 

laid  in  the  indictment,  however,  has 
been  held  not  to  be  essential.  State 
V.  Branham,  13  S.  Car.  392;  Dacy  v. 
State,  17  Ga.  442;  State  v.  G.  S.,  I 
Tyler  (Vt.)  300. 

Statute  of  Limitations,  must  he  Within. 
— However,  the  day  proved  must  be 
one  "within  the  term  prescribed 
by  the  statute  of  limitations,  and  the 


day  set  forth  in  the  indjctment  must 
be  also  some  day  within  the  statute 
time,  or  the  indictment  will  be  insuffi- 
cient." State  V.  G.  S.,  i  Tyler  (Vt.) 
300. 

Must  be  Prior  to  Filing  of  Indictment. 
— It  is  not  necessary  to  allege  the  day 
correctly,  if  the  day  named  is  one 
anterior  to  the  filing  of  the  indict- 
ment. State  V.  DawTcins,  32  S.  Car. 
23;  also  State  v.  Pratt,  14  N.  H.  458, 
citing  2  Hawk.  P.  C,  c.  46,  t^  179,  and 
Charnock's  Case,  i  Salk.  288.  But 
see  State  v.  Blaisdell,  49  N,  H.  81, 
which  decides  that  the  statement  of 
time  of  commission  of  the  offense  is  a 
matter  of  form  merely,  and,  if  averred 
as  on  a  day  subsequent  to  the  filing  of 
the  indictment,  it  can  be  amended, 
and  at  any  rate  is  good  after  verdict 
(Gen.  Stat.,  c.  242,  g  13).  But  such 
an  averment  was  bad  at  common 
law. 

3.  3  Coke  Inst.  6365;  Fusse's  Case, 
Cro.  Eliz.  583;  I  Hawk.  P.  C,  c.  38,  § 
32;  2  Hawk.  P.  C,  c.  25,  45  57,  citing 
I  Mod.  24and  5  Mod.  96;  Starkie  Crim. 
PI.  (2d  ed.)  78;  3  Chitty  Crim.  Law, 
859;  Lewis  V.  State,  16  Conn.  34;  But- 
ler V.  People,  4  Den.  (N.  Y.)  70:  Com. 
V.  Kaas,  3  Brewst.  (Pa.)  422;  State  v. 
Dawkins,  32  S.  Car.  23;  Davis  v.  State, 
3  Coldw.  (Tenn.)  80;  State  v.  Mather, 
N.  Chip.  (Vt.)32. 

Nor  is  the  court  bound  ex  officio  to 
take  cognizance  that  certain  hours  of 
the  evening,  at  certain  times  of  the 
year,  are  part  of  the  night,  "  without 
these  words,  in  nocte  ejusdem,  or  noc- 
tanter."  i  Rolle  Abr.  524;  MacKalley's 
Case,  9  Coke  Rep.  66. 

Insufficient  Allegation  of  Night-time.— 
The  following  averment  was  adjudged 
to  be  insufficient:  "  Between  the  hours 
of  12  at  night  and  9  of  the  evening  suc- 
ceeding." State  V.  Mather,  N.  Ch. 
(Vt.)32. 
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Proof. — And  such  averment  must  be  proved,*  and  as  laid,  whether 
the  allegation  as  laid  was  necessary  or  not.* 

Burglariously. — The  word  "  burglariously,"  in  the  indictment  is,  by 
some  authorities,  not  deemed  a  sufficient  averment  that  the  offense 
was  committed  in  the  night.* 

b.  Under  Statutes.— As  a  general  rule,  under  statutes  which 
make  no  change  in  the  common  law  in  this  particular  respect,*  or 
which  make  it  an  essential  element  of  the  offense,*  the  averment 
of  night-time  in  the  indictment  is  essential. 

Where  Several  Degrees. — Where  there  are  degrees  or  grades  of  stat- 
utory breakings,  to  convict  for  that  committed  in  the  night-time 
it  is  essential  that  such  breaking  be  averred  in  the  indictment 
when  it  is  the  more  heinous  offense  ;  without  such  averment  a  con- 
viction therefor  will  be  impossible.®     In  another  class  of  cases, 


1.  People  V.  Griffin,  19  Cal.  578; 
State  V.  Whit,  4  Jones  (N.  Car.)  352; 
Adams  v.  State,  31  Ohio  St.  463. 

2.  See  Bromley  v.  People,  150  111. 
302;   Guynes   v.  State,    25   Tex.   App. 

584- 

3.  In  Marks's  Case,  4  Leigh  (Va.) 
660,  the  allegation  that  the  burglary 
was  committed  in  the  night-time  was 
omitted,  and  it  was  held  a  fatal  defect, 
though  "it  was  indeed  charged  that 
the  offense  was  burglariously  com- 
mitted," The  same  decision  was  ar- 
rived at  in  Lewis  v.  State,  16  Conn. 
32,  there  being  no  allegation  of  either 
night  or  hour.  Hinman,  J.,  in  this 
case  says  that  "  '  burglariously  '  nec- 
essarily implies  that  it  was  done 
in  the  night.  *  *  *  That  it  is  so 
understood  in  modern  professional 
language  is  doubtless  true;  yet  it  is 
said  in  Jacob's  Law  Diet.,  tit.  Bur- 
glary, that  originally  the  term  signified 
only  the  robbery  of  a  dwelling-house, 
without  any  reference  to  the  time 
when  it  was  committed."  So,  etymo- 
logically  at  least,  his  is  the  correct 
conclusion.  Citing  3  Chitty  Crim. 
Law,  859. 

Contra. — The  following  authorities 
deem  the  word  "  burglariously  "  a  suf- 
ficient implication  of  night-time,  with- 
out the  express  allegation:  2  Hale 
P.  C.  159;  Bacon's  Abr.  (Indictment) 
G.  4,  in  notes. 

4.  Com.  V.  Kaas,  3  Brewst.  (Pa.) 
422;  Davis  V.  State,  3  Coldw.  (Tenn.) 
80. 

6.  State  V.  Mack,  20  Oregon  235. 
See  also  Davis  v.  State,  3  Coldw. 
(Tenn.)  80. 

Where  Separate  and  Distinct  Offense. — 
In  Hall  V.  People.  43  Mich.  417,  a  stat- 
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utory  breaking  in  the  daytime  (Pub. 
Acts  1875,  p.  I3i)and  one  in  the  night- 
time are  regarded  as  separate  and  dis- 
tinct offenses;  and  an  information  fail- 
ing to  aver  either  night-time  or  day- 
time as  the  time  the  offense  was  com- 
mitted alleges  no  offense  under  Mich- 
igan laws.  See  also  Williams  v.  State, 
46  Ga.  215:  though  Lassiter  v.  State, 
67  Ga.  739,  decides  that  a  conviction 
for  either  night  or  day  breaking  is 
allowable  under  an  indictment  alleg- 
ing neither.  State  v.  Anselm,  43  La. 
Ann.  195. 

Proof.— Where  night-time  is  of  the 
essence  of  the  offense,  it  must  be 
proved  as  well  as  alleged.  Davis  v. 
State.  3  Coldw.  (Tenn.)  80. 

6.  Com.  V.  Reynolds,  122  Mass.  454, 
«Vi«^  Hopkins  v.  Com.,  3  Met.  (Mass.) 
460;  Butler  V.  People,  4  Den.  (N.  Y.) 
70;  Com.  V.  Kaas,  3  Brewst.  (Pa.)  426. 

Omission  not  Fatal. — But  the  omission 
of  such  averment  of  night  is  not  fatal 
to  the  indictment,  which  will  support 
a  conviction  for  the  lower  breaking  in 
the  daytime,  if  otherwise  the  same 
general  crime  is  charged.  Bromley 
V.  People,  150  111.  297;  State  v. 
Allen,  La.  (1888),  5  So.  Rep.  31; 
Com.  V.  Reynolds,  122  Mass.  454;  But- 
ler V.  People,  4  Den.  (N.  Y.)  70;  Sum- 
mers V.  State,  9  Tex.  App.  398;  State 
V.  Robertson,  32  Tex.  163.  See  also 
Waters  v.  Slate,  53  Ga.  568.  But  see 
Lassiter  v.  State,  67  Ga.  739.  Even 
where  the  two  breakings,  by  night  and 
by  day,  are  considered  distinct  of- 
fenses. State  V.  Anselm  43  La.  Ann.  195. 

Contra. — Com.  v.  Kaas,  3  Brewst. 
(Pa.)  426,  in  which  the  court  held 
that  since  the  statute  referring  to  a 
breaking  in  the  daytime  does  not  de- 
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however,  the  question  of  the  time  of  day  is  held  to  be  a  matter  of 
evidence,  in  which  cases  no  allegation  of  night  is  necessary  to 
warrant  a  conviction  for  the  night  breaking.* 

3.  Daytime. — In  general,  if  only  the  lower  punishment  is  sought 
to  be  inflicted,  it  is  not  necessary  to  allege  daytime  in  the  indict- 
ment* 


clare  that  the  offense  therein  pun- 
ished shall  be  "  burglary,"  it  is  a  sep- 
arate and  distinct  offense  therefrom; 
and  the  omission  to  allege  "night- 
time," in  an  indictment  for  burglary, 
was  held  not  to  bring  it  under  the 
statute. 

The  law  was  similar  to  this  in  Cal- 
ifornia prior  to  the  amendments  (for 
the  effect  of  which  see  infra).  Peo- 
ple V.  Jefferson,  52  Cal.  454.  For  fur- 
ther cases  see  3.  Daytime,  infra. 

Where  Night  Alleged,  cannot  Convict 
for  Day. — If,  in  an  indictment  charg- 
ing night-time,  all  the  facts  stated 
therein  do  not  necessarily  include  any 
degree  of  the  offense  inferior  to  the 
night-breaking,  there  can  be  no  con- 
viction for  such  lower  grade  there- 
under.    State  V.  Behee,  17  Kan.  402. 

But  where  burglary  was  charged,  in 
the  indictment,  to  have  been  committed 
in  the  night-time,  and  was  so  estab- 
lished by  the  evidence,  and  the  court 
correctly  charged  the  law,  a  further 
instruction  that  the  jury  might  find 
the  defendant  guilty  of  entry  effected 
in  the  daytime  was,  though  erroneous, 
not  such  error  as  to  cause  a  reversal  of 
the  judgment  of  guilty  of  the  night 
offense.  Mace  v.  State,  9  Tex.  App. 
114. 

1.  California. — Since  1876  (Penal 
Code,  §§  460,  461)  burglary  committed 
in  the  night-time  is  burglary  in  the 
first  degree,  and  in  the  daytime  bur- 
glary in  the  second  degree.  And  the 
indictment  should  charge  generally, 
and  leave  the  degree  to  be  determined 
by  the  evidence.  The  indictment  to 
cover  both  degrees  must  not  specify 
that  the  entry  was  either  by  day  or  by 
night.  People  v.  Jefferson,  52  Cal. 
453.  See  also  People  v.  Barnhart,  59 
Cal.  381,  where,  though  the  proof 
showed  commission  at  night-time  and 
the  conviction  was  for  a  day  breaking, 
it  was  held  no  reversible  error. 

Georgia. — In  this  state  since  the  Act 
of  1878,  which  abolished  all  distinc- 
tions between  burglary  in  the  day- 
time and  in  the  night-time,  it  is  not 
necessary  to  specify  either  in  the  in- 


dictment (see  Code,  §§  4628,  4386).  Las- 
siter  V.  State,  67  Ga.  739. 

After  Verdict. — Before  the  last  case 
was  decided  it  was  held  that  an  indict- 
ment alleging  neither  night-time  nor 
daytime,  while  demurrable,  was  not  so 
after  a  verdict  finding  a  breaking  in 
the  daytime.  Jones  v.  State,  63  Ga. 
141. 

Texas. — Neither  daytime  nor  night- 
time need  be  alleged.  Rodriguez  v. 
State  (Tex.  Crim.  App. ,  1894),  26  S.  W. 
Rep.  406.  And  if  the  rest  of  the  in- 
dictment is  sufficient  and  properly  sup- 
ported by  evidence,  such  an  indict- 
ment will  support  a  conviction  for  the 
offense  committed  either  in  night  or 
day.  Carr  v.  State,  19  Tex.  App.  635, 
approved  in  Martin  v.  State,  21  Tex. 
App.  I,  and  Buchanan  v.  State,  24  Tex. 
App.  195.  See  also  Finlan  v.  State 
(Tex.  App.,  1890),  13  S.  W.  Rep.  866. 
But  it  is  better  practice  to  allege  night- 
time. Conoly  V.  State,  2  Tex.  App. 
417. 

Sufficient  Indictment. — For  sufficient 
indictment  for  burglary  in  the  night- 
time, see  Lawson  v.  State,  13  Tex. 
App.  264. 

Washington. — The  indictment  suffi- 
ciently conforms  to  statutory  require- 
ments with  the  omission  of  night-time 
or  daytime,  if  adequate  in  other  re- 
spects.    State  V.  Miller,  3  Wash.  131. 

2.  Bromley  v.  People,  150  111.  297; 
State  V.  Anselm,  43  La.  Ann.  195; 
State  V.  Allen  (La.,  1888),  5  So.  Rep. 
531;  Butler  V.  People,  4  Den.  (N.  Y.) 
70. 

"To  charge,"  says  the  court,  in 
Nicholls  V.  State,  68  Wis.  420,  "  that 
the  offense  was  committed  in  the  day- 
time would  only  have  been  another 
way  of  charging  negatively  that  it 
was  not  committed  in  the  night-time." 
Such  negative  allegation  is  unneces- 
sary. See  also  Com.  v.  Reynolds, 
122  Mass.  454. 

Nor  is  the  allegation  necessary  when, 
by  the  other  averments,  it  can  be  seen 
that  the  day  breaking  was  necessarily 
implied  from  the  statutory  definition. 
State  V.  Robertson,  32  Tex.  163. 
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Conviction  for  Higher  Grade. — And  in  some  cases  a  conviction  for 
the  more  heinous  offense  (night  breaking)  is  permitted  under  such 
an  indictment.*  In  others,  to  convict  of  the  statutory  offense 
of  breaking,  etc.,  in  the  daytime  the  express  averment  of  such 
breaking  is  necessary  in  the  indictment.* 

4.  Hour. — The  averment  of  the  hour  of  the  day  in  the  indict- 
ment is,  by  almost  all  the  authorities,  deemed  not  essential.* 


A  Conviction  for  the  Lower  Grade  is  a 
bar  to  any  subsequent  prosecution  for 
the  same  offense  with  the  aggravating 
circumstances.  Com.  v.  Reynolds,  I22 
Mass.  454;  Com.  v.  Burke,  14  Gray 
(Mass.)  100,  and  cases  cited. 

1.  Carr  v.  State,  19  Tex.  App.  635,  ap- 
proved in  Martin  v.  State,  21  Tex.  App. 
I,  and  Buchanan  v.  State,  24  Tex.  App. 
195;  Finlan  v.  State  (Tex.  App.,  1890), 
13  S.  W.  Rep.  866;  Sampson  v.  State 
(Tex.  Crim.  App.,  1892),  20  S.  W.  Rep. 
708;  Rodriguez  v.  State  (Tex.  Crim. 
App.,  1894),  26  S.  W.  Rep.  406;  Conoly 
V.  State,  2  Tex.  App.  417,  which  says 
it  is  better  practice  to  charge  it. 

Where  degrees  of  the  same  offense 
see  People  v.  Jefferson,  52  Cal.  453; 
Bravo  v.  State,  20  Tex.  App.  188; 
People  V.  Barnhart,  59  Cal.  381. 

Where  distinct  offenses  see  State  v. 
Miller,  3  Wash.  131. 

Where  all  distinction  abolished  see 
Lassiter  v.  State,  67  Ga.  739,  virtually 
overruling  Jones  v.  State,  63  Ga.  141, 
which  held  that  the  omission  was  de- 
murrable, though  not  Siiter  verdict. 

Daytime  Breaking  in  Texas  is  sufh- 
ciently  charged  when  an  entry  by 
force  is  averred,  with  no  allegation 
that  it  was  at  night,  or  made  in  the 
daytime  by  one  who  lay  concealed  un- 
til night.  Bravo  v.  State,  20  Tex. 
App.  188,  following  Summers  v.  State, 
9  Tex.  App.  396. 

2.  State  V.  Behee,  17  Kan.  402;  Hall 
V.  People,  43  Mich.  417;  Com.  v.  Kaas, 
3  Brewst.  (Pa.)  426;  Davis  v.  State,  3 
Coldw.  (Tenn.)8i.  And  see  People  z/. 
Taggart,  43  Cal.  81;  Williams  v.  State, 
46  Ga.  212  (but  see  now  Lassiter  v. 
State,  67  Ga.  739);  Haggett  v.  Com., 
3  Met.  (Mass.)  457;  Hopkins  v.  Com., 
3  Met.  (Mass.)  460;  Hutchinson  v. 
Com.,  4  Met.  (Mass.)  359;  Hollister  v. 
Com.,  60  Pa.  St.  105. 

Where  Night  is  Alleged  there  can  be 
no  conviction  for  a  daytime  breaking, 
though  it  is  not  reversible  error  for 
the  court  to  so  instruct  the  jury  before 
a  conviction  for  breaking  in  the  night- 
time.   Mace  V.  State,  9  Tex.  App.  114. 


3.  At  Common  Law. — Rex  v.  Clarke,  i 
Bulst.  203;  I  Hale  P.  C.  549:  Reg. 
V.  Thompson,  2  Cox  C.  C.  445  (Stat,  i 
Vict.,  c.  86,  §  4,  defines  night  to  com- 
mence at  9  P.M.  and  to  conclude  at  6 
A.M.  of  the  following  day);  Bethune 
V.  State,  48  Ga.  509;  Olive  v.  Com.,  5 
Bush  (Ky.)  378;  State  v.  Woods,  31  La. 
Ann.  267;  Thomas  v.  State,  5  How. 
(Miss.)  31;  State  v.  Jim.  3  Murph.  (N. 
Car.)  3;  Hackett  v.  Com.,  15  Pa.  St.  95. 

In  Missouri,  since  Rev.  Stat.  1889, 
§  3520,  the  hour  need  not  be  charged. 
States'.  Hutchinson,  iii   Mo.  257. 

Statute  Defining  Night-time,  when 
such  exists,  is  sufficient  to  aver  night- 
time generally.  Reg.  v.  Thompson, 
2  Cox  C.  C.  445;  Com.  V.  Williams, 
2  Cush.  (Mass.)  589;  Com.  v.  Rey- 
nolds, 122  Mass.  454. 

Proof  need  not  correspond  to  the 
allegation.  Rex  v.  Clarke,  i  Bulst. 
203;  People  V.  Burgess,  35  Cal.  115; 
Com.  V.  Reynolds,  122  Mass.  457; 
State  V.  Bancroft,  10  N.  H.  105.  And 
evidence  of  any  other  hour  of  the 
night  is  sufficient.  State  v.  Tazwell, 
30  La.  Ann.  884;  Bethune  v.  State, 
48  Ga.  509. 

Hour  Essential. — The  time  should  be 
averred,  as,  "On  such  a  day,  about 
the  tenth  hour,"  etc.  2  Hale  P.  C. 
179  (yet  see  on  page  549);  State  v.  G. 
S.,  I  Tyler  (Vt.)  300. 

In  Waddington  s  Case,  2  East  P.  C. 
513.  where  the  omission  was  held  fatal 
to  an  indictment  for  burglary,  though 
good  for  simple  larceny,  it  was  held 
necessary  to  specify  the  hour,  in  order 
that  the  fact  might  appear  upon  the 
face  of  the  indictment  that  the  offense 
was  done  between  twilight  of  the 
evening  and  that  of  the  morning.  See 
also  Bacon's  Abr.  (Indictment),  G.  4,  in 
notes. 

"  Not  safe  wholly  to  omit  it,"  though 
the  omission  is  not  fatal.  2  Hawk.  P. 
C. 

Usual  to  aver  it,  though  the  evi- 
dence need  not  strictly  correspond. 
People  V.  Burgess,  35  Cal.  117,  2  East 

P.  C.  513. 
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IV.  Averment  of  Place — 1.  Minor  Locality — a.  Averment  in 
General. — At  the  common  Law  and  in  England  the  averment  of  the 
minor  locality,  in  the  description  of  the  place  where  the  burglary- 
was  committed,  seemed  essential  to  the  indictment.' 

In  this  Country,  however,  such  averment  in  the  indictment  is  con- 
sidered unnecessary.* 


Night  of  the  Preceding  Day. — It  is 
usual  to  state  the  hour  to  have  been  in 
the  night  of  the  preceding  day,  though 
the  offense  was  committed  «y7^r  mid- 
night. Archbold's  Crim.  PI.  and  Ev. ; 
3  Chitty  Crim.  Law  1117.  See  Meth- 
ard  V.  State,  19  Ohio  St.  367. 

Insufficient  Allegation.— It  is  insuffi- 
cient to  aver  that  the  offense  was  com- 
mitted between  the  hours  of  twelve 
at  night  and  nine  the  next  morn- 
ing. State  V.  Mather,  N.  Chip.  (Vt.) 
32. 

"About  the  Hour." — The  usual  aver- 
ment is,  "  About  the  hour  of  three 
in  the  afternoon  of  said  day,"  etc. 
(with  proper  substitutions).  Bishop 
on  Directions  and  Forms,  §  255. 

This  is  not  deemed  insufficient  by 
reason  of  the  word  "  about."  2  Hawk. 
P.  C,  c.  23,  ^  87;  State  V.  Seymour, 
36  Me.  225.  In  Methard  v.  State,  19 
Ohio  St.  367,  it  was  held  "  sufficiently 
definite  and  certain."  See  also  3 
Chitty  Crim.  Law  1117;  Matthew  Crim. 
Dig.  434;  4  Wentworth  PI.  52;  Rex  v. 
Marshall,  i  M.  C.  C.  158;  People 
V.  Taggart,  43  Cal.  81;  Hollister  v. 
Com.  60  Pa.  St.  103.  Yet  see  i  Bulst. 
77,  80,  81,  82,  83;  I  Bishop  Crim.  Pro. 
(3d  ed.),  §90. 

1.  And  such  is,  perhaps,  still  essen- 
tial. 2  Russell  on  Crimes  (9th  Am. 
ed.)  46,  and  Carny's  Case,  3  City  Hall 
Rec.  (N.  Y.)  44.  Yet,  as  Mr.  Bishop 
observes  (Crim.  Pro.,  §  135),  the  Eng- 
lish cases  seem  not  unequivocally  so 
to  decide,  most  of  them  turning  on 
the  question  of  variance,  since,  if  the 
minor  locality  is  alleged  and  the 
dwelling  is  described  as  "  there  situ- 
ate," the  former  must  be  proved  as 
laid,  or  there  will  be  a  variance. 

In  Covy  V.  State,  4  Port.  (Ala.)  191, 
the  court  states  that  "  formerly  it  was 
necessary  in  England  to  name  the 
town,  hamlet,  parish,  or  hundred,  or 
the  manor,  castle,  forest,  or  other 
known  place,  where  the  offense  was 
committed,  besides  the  county."  But 
the  court  further  reasons  that  now, 
since  the  jury  are  returned  from  the 
body  of  the  county,  it  is  sufficient  to 


state  only  the  county  in  the  venire. 
This  is  also  the  law  in  Alabama. 

2.  See  Covy  v.  State,  4  Port.  (Ala.) 
191;  State  t/.  Smith,  5  Harr.  (Del.)49o; 
Wingard  w.  State,  13  Ga.  396;  State  v. 
Warner,  4  Ind.  604;  State  v.  Goode, 
24  Mo.  361;  Barnes  v.  State,  5  Yerg. 
(Tenn.)  182;  Corley  v.  State,  3  Tex. 
App.  412.  See,  however,  Carny's  Case, 
3  City  Hall  Rec.  (N.  Y.)  44. 

Within  Jurisdiction  of  the  Court. — If 
the  place  where  the  burglary  was 
committed  is  shown  in  the  indictment 
to  be  within  the  jurisdiction  of  the 
court,  it  is  "  not  necessary  to  specify 
the  township,  hamlet,  or  village  with- 
in which  it  was  located,  any  more  than 
the  road  or  watercourse  by  which  it 
stood."  Spencer  v.  State,  13  Ohio 
407.  Nor  in  Indiana  by  Rev.  Stat., 
^  367  et  seq.,  Dillon  v.  State.  9  Ind. 
411;  or  North  Carolina,  State  v. 
Lamon,  3  Hawks  (N.  Car.)  175  ; 
State  V.  Glasgow,  Conf.  Rep.  (N. 
Car.)  38. 

Former  Acquittal  or  Conviction. — The 
place  must  be  described  with  sufficient 
accuracy  to  enable  the  accused,  in  such 
indictment, to  pleadjudgment  thereon, 
in  bar  of  any  future  action.  See  Covy 
V.  State,  4  Port.  (Ala.)  186. 

Town  or  City  is,  in  many  of  our  states, 
usually  averred,  and  even  the  ward  of 
the  city;  while  in  others  such  is  not 
the  custom.  Carny's  Case,  3  City  Hall 
Rec.  (N.  Y.)  44;  Covy  v.  State,  4  Port. 
(Ala.)  186. 

County. — The  averment  of  the  county 
seems  to  be  necessary,  as  usually 
showing  the  jurisdiction  of  the  court. 
Evarts  v.  State,  48  Ind.  422;  State  v. 
Chamberlain,  6  Nev.  260;  Searcy  v. 
State,  4  Tex.  450.  See  also  Spencer 
V.  State,  13  Ohio  407. 

Unnecessary  Particulars  need  not  be 
stated.  The  indictment  alleged  that 
the  defendant,  "late  of  N.,  in  the 
county  of  W.,  *  *  *  at  N.  aforesaid, 
the  dwelling-house  of  T.  H.,  there 
situate,"  did  break  and  enter,  etc. 
The  court  held  that,  though  N.  was  a 
chapelry  and  perpetual  curacy,  the 
indictment  was  not   objectionable  for 


745 


Averment  of  Place. 


BURGLARY. 


Kinor  Locality. 


b.  Proof. — If  the  place  as  averred  is  not  only  stated  as  a 
venue  but  forms  a  part  of  the  description  of  the  offense,  proof 
must  correspond  to  the  allegation,  whether  such  was  necessary  in 
the  first  instance  or  not.* 

c.  Construction  of  Phrases. — Where  the  indictment  al- 
leges the  dwelling-house  to  be  "  at  the  parish  aforesaid,"  the  par- 
ish last  mentioned  will  be  held  to  be  intended.* 

d.  Caption. — Where,  by  appropriate  words  in  the  body  of  the 
indictment,  the  place  is  referred  to  as  that  previously  laid  in  the 
indictment,  if  the  caption  contains  a  correct  statement  of  venue, 
this  is  a  sufficient  averment  of  place.^ 


failing  to  state  the  fact.  It  was  suffi- 
cient that  such  a  district  was  proved 
to  exist.  Reg.  v.  Brookes,  C.  &  M. 
543,  41  E.  C.  L.  296 ;  2  Russell  on 
Crimes  (9th  Am.  ed.)  46. 

Need  not  be  Legal  Name. — "  Parish 
of  Woolwich  "  was  sufficient,  if  it  was 
shown  that  it  was  known  by  that 
name,  though  the  correct  name  was 
"St.  Marv,  Woolwich."  Reg.  v.  St. 
John,  9  C^  &  P.  40,  38  E.  C.  L.  28;  2 
Russell  on  Crimes  (9th  Am.  ed.)  46. 

Place  of  Breaking. — If  the  breaking  is 
laid  in  a  certain  county  it  is  held  a 
sufficient  allegation  that  the  house 
was  in  that  county.  State  v.  John- 
son, 4  Wash.  593  ;  Ross  v.  State,  16 
Tex.  App.  558. 

1.  Stale  V.  Lamon,  3  Hawks  (N. 
Car.)  175;  State  v.  Glasgow,  Conf. 
Rep.  (N.  Car.)  38,  51  (though  usually, 
if  not  so  descriptively  averred,  it  need 
not  be  proved);  i  Bishop  Crim.  Pro. 
(3d  ed.),  §  370;  Sullivant  v.  State,  8 
Ark.  406;  People  v.  Robinson,  17  Cal. 
363;  State  V.  Shaw,  35  Iowa  575;  Berry 
V.  State,  92  Ga.  48. 

In  Carny's  Case,  3  City  Hall  Rec. 
(N.  Y.)  44,  the  house  burglariously 
entered  was  in  the  sixth  ward,  though 
alleged  to  be  in  the  tenth.  Held,  a 
fatal  variance. 

"There  Situate,"  if  averred  in  the  in- 
dictment after  the  dwelling-house, ren- 
ders necessary  proof  of  the  venue  as 
laid.  Archbold  PI.  &  Ev.  in  Crim. 
Cas.  (17th  ed.)  489;  Matthew  Cr.  Dig. 
434;  3  Chitty  Crim.  Law,  1118-1121; 
State  V.  Kelley  (N.  H.,  1891),  29 
Atl.  Rep.  843:  but  this  averment  is 
not  necessary  to  be  laid,  Rex  v.  Nap- 
per,  I  M.  C.  C.  44;  Com.  v.  Lamb,  i 
Gray  (Mass.)  493;  holding  the  place 
alleged  in  the  venue,  taken  in  connec- 
tion with  vhe  allegation  "  then  and 
there,"  to  be  sufficient,  Ross  v.  State, 
16  Tex.  App.  558.  Contra,  State  v. 
Gaffrey,  4  Chand.  (Wis.)  165. 


Building  in  Several  Parishes. — An  in- 
dictment for  burglary  in  the  room  of 
a  guest  in  a  tavern  alleged  the  tavern 
to  be  in  the  parish  of  St.  Edmund. 
The  fact  that  the  house  was  not 
wholly  situated  in  this  parish,  and 
that  the  boundary  line  ran  across  the 
room  burglariously  entered  —  the 
greater  part  of  which,  together  with 
the  door  thereof,  was  in  the  alleged 
parish,  and  the  remainder,  including 
the  chest  containing  the  goods  stolen, 
was  in  the  parish  of  St.  Michaels  — 
the  court  did  not  consider  a  sufficient 
variance  to  render  the  indictment 
bad,  but  recommended  a  limitation  of 
the  verdict  to  burglary,  and  not  to  in- 
clude the  larceny  charged.  Reg.  v. 
Howell,  I  Cox  C.  C.  190;  2  Russell  on 
Crimes  (gth  Am.  ed.)  47. 

Parish  in  Several  Counties — Local  De- 
scription.— Where  a  parish  was  al- 
leged to  be  in  the  county  of  W.,  and 
the  facts  showed  it  to  be  in  two  coun- 
ties, a  description  of  a  7varehouse  bur- 
glariously entered  as  "  there  situate," 
though  said  warehouse  was  in  the 
portion  of  the  parish  lying  in  the  al- 
leged county  of  W.,  was  insufficient. 
This  is  a  local  description,  and  the 
parish  should  have  been  accurately 
laid.  Reg.  v.  Brookes,  C.  &  M.  543, 
41  E.  C.  L.  296,  referring  to  Rex  v.  Per- 
kins, 4  C.  &  P.  363. 

2.  Rex  V.  Richards,  i  M.  &  R.  177; 
2  Russell  on  Crimes  (gth  Am.  ed.)  46. 

"There  Situate.'' — The  indictment 
charged  that  the  prisoners,  "  late  of 
the  parish  of  Pontypool,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  the 
dwelling-house  of  the  guardians  of  the 
poor  of  the  Pontypool  Union,  there  sit- 
uate, feloniously  did  break,"  etc. 
And  "  there  situate"  was  held  to  refer 
to  "the  parish  aforesaid,"  and  not  to 
the  Pontypool  Union.  Reg.  v.  Frow- 
en,  4  Cox  C.  C.  266. 

3.  In  State  v,  Reid,  20  Iowa  413,  the 
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2,  Building—^.  In  General— Dwelling-house.— The  building  en- 
tered  must  be  alleged  in  the  indictment  ;  and  where  such  is  a 
dwelling,  it  is  expressed  by  the  word  "  dwelling-house,"  or  "  man- 
sion-house." * 

other  than  Dwelling-house. — But  where  the  building  broken  is  other 
than  a  private  dwelling,  then  it  seems  proper  to  lay  the  building 
as  the  facts  require.* 


caption  read:  "  The  grand  jury  of  the 
county  of  Dubuque,  in  the  name  and 
by  the  authority  of  the  state  of  Iowa 
*  *  *  accuse  A,  B,  and  C  *  *  *  of 
the  crime  of  burglary;"  and  the  alle- 
gation of  place  in  the  body  of  the  in- 
dictment was  the  dwelling-house  of 
X,  ^'^  there  situate."  Held,  a  good 
averment. 

Two  Counts. — And  where  there  were 
two  counts,  the  second  of  which  laid 
the  venue  "in  said  county,"  it  was  a 
good  averment,  the  caption  being 
"  Virginia,  *  *  *  Roanoke  County,  to 
wit,"  and  this  even  though  the  first 
count  was  defective.  Wright  v.  Com., 
82  Va.  185. 

Insufficient  Averments.  —  Where  the 
indictment, however, commenced  "  Ac- 
comack, set.,  the  grand  jury  for  the 
district  of  Accomack  and  Northamp- 
ton," etc.,  and  laid  the  offense  to  have 
been  committed  "  in  the  county  of 
Northampton,  at  the  parish  of  Hung- 
ars,"  it  was  held  not  to  lay  suffi- 
ciently the  burglary  to  have  been 
committed  within  the  jurisdiction  of 
the  court,  "  or  within  the  district  com- 
posed of  the  counties  of  Accomack  and 
Northampton."  Com.  v.  Richards,  i 
Va.  Cas.  I. 

Where  the  caption  laid  the  venue  in 
one  county  and  the  body  of  the  indict- 
ment in  another,  it  was  error  to  lay  the 
offense  to  have  been  committed  in  "the 
county  aforesaid."  Bell  v.  Com.,  8 
Gratt.  (Va.)  604.  See  also  State  v. 
Jackson,  39  Me.  295;  State  v.  Hard- 
wick, 2  Mo. 228:  Jane  w.  State, 3  Mo.  61. 

1.  3  Coke  Inst.  64-65  ;  i  Hawk.  P. 
C,  c.  38,  §  10;  Stark.  Crim.  PI.  (2d 
ed.)  78;  2  Russell  on  Crimes  (9th  Am. 
ed.)i5. 

"  Mansion  -  house  "  is  sufficient. 
Thompson  v.  People,  3  Park.  Cr. 
Rep.  (N.  Y.)  214;  Com.  v.  Pennock,  3 
S.  &  R.  (Pa.)  199. 

"House"  is  not  sufficient.  2  East  P. 
C.  512;  I  Hale  P.  C.  550;  3  Chitty 
Crim.  Law  (4th  Am.  ed.)  1109. 

In  State  v.  Morgan,  i  Winst.  (N. 
Car.)  246,   "upon  the   premises  and 


into  the  house  "  was  held  an  insuffi- 
cient allegation. 

"Close"  is  also  defective.  3  Coke 
Inst.  65. 

"  The  "  or  "a  "  Dwelling-house.— The 
use  of  the  words  "  the  dwelling- 
house  of  A"  instead  of  "  a  dwelling- 
house  of  A,"  it  was  held,  did  not  viti- 
ate the  indictment,  where  the  house 
belonged  to  A,  although  it  was  occu- 
pied by  one  of  his  employees.  State 
V.  Outlaw,  72  N.  Car.  598. 

2.  4  Blackstone  Com.  224,  225.  See 
I  Hawk.  P.  C.  512. 

In  2  East  P.  C.  512,  it  is  held  that, 
in  the  breaking  of  a  church  or  gates 
of  a  town,  "  it  seems  agreed  to  be 
more  proper  to  lay  the  indictment  ac- 
cording to  the  truth  of  the  fact."  But 
see  Davis  v.  State,  38  Ohio  St.  505. 

In  Several  Counts. — Where  there  is 
any  doubt  as  to  the  nature  of  the 
building,  a  count  may  be  inserted  for 
breaking  and  entering  a  building 
within  the  curtilage,  i  Hale  P.  C. 
556,  note. 

Church. — Where  a  church  is  broken 
into,  it  should  be  described  in  the  in- 
dictment as  "  church,"  or  "  the  parish 
church,"  etc.  2  East  P.  C.  512;  i  Hale 
P.  C.  556.  Butsee  i  Hawk.,  c.  3,  §  517, 
where  the  allegation  "mansion-house" 
is  held  permissible.  However,  at  chap- 
ter 38,  §  10,  it  is  laid  down  that  "  it 
cannot  be  necessary  or  proper  to  have 
any  such  word  [mansion]  in  an  indict- 
ment for  a  burglary  in  a  church, 
which  *  *  *  seems  to  be  taken  as 
a  distinct  burglary  from  that  in  a 
house." 

I  Hale  P.  C.  556,  gives  as  the  rea- 
son for  holding  "  ecclesiam "  as  a 
good  averment,  the  fact  that  "  ecclesia 
is  domus  mansionalis,"  having  in  mind 
the  fanciful  interpretation  of  Lord 
Coke,  who  held  the  correct  averment 
of  "  church  "  to  be  "  mansion-house," 
it  being  ' '  the  mansion-house  of  God. " 
But  see  3  Chitty  Crim.  Law  (4th  Am. 
ed.),  1109,  and  authorities  already 
quoted,  who  declare  the  rule  to  be  as 
already  stated. 
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b.  Under  Statutes — (i)  hi  General. — The  indictment  should 
follow  the  statutory  requirements,  and  should  so  allege  the  place 
as  to  bring  it  within  the  terms  of  the  statute.* 

(2)  Statutory  Word. — In  alleging  the  building,  if  the  statute 
makes  use  of  a  particular  word,  such  statutory  word  should  be 
used  in  the  indictment.* 


Apartments  of  Palace. — A  burglary 
therein  must  be  alleged  to  be  in  the 
"  mansion-house  "  of  the  king.  Hun- 
gate's  Case,  I  Leach  Crim.  L.  324, 
note. 

Parcel  of  the  Dwelling-house. — What- 
ever is  laid  is  considered  part  or  par- 
cel of  the  dwelling-house,  as  out- 
buildings and  the  like,  and  should  be 
laid  in  the  indictment  as  the  "  dwell- 
ing-house," 3  Coke  Inst.  64 (containing 
a  list  of  parts  included  in  this  cate- 
gory), I  Hale  P.  C.  55S:  2  East  P.  C. 
512;  People  V.  Stickman,  34  Cal.  245; 
or  "  part  of  the  dwelling-house,"  after 
naming  the  outbuilding  or  part  broken 
into,  Dobbs's  Case,  2  East  P.  C.  513 
(being  the  stable  broken  into).  See 
also  2  Hale  493;  2  Russell  on  Crimes 
(5th  ed.)43. 

Shop.  —  Where  the  indictment  laid 
the  place  broken  into  as  the  "  shop," 
the  court  held  it  good,  though  it 
added,  "  But  a  shop  wherein  any  per- 
son doth  converse,  being  parcel  of  a 
mansion-house  or  not  parcel,  is  taken 
for  a  mansion-house."  Cole's  Case,  i 
Hale  P.  C.  558. 

Street  and  Number. — It  is  not  neces- 
sary to  give  the  street  and  number  of 
the  house  alleged  to  have  been  broken 
into.  Olive  v.  Com.,  5  Bush  (Ky.) 
376. 

1.  The  indictment  for  burglary 
"should  contain  as  accurate  refer- 
ences to  the  place  of  the  offense  as 
the  purposes  of  the  statute  require." 
People  V.  Saunders,  29  Mich.  270. 
See  also  Thomas  v.  State,  97  Ala.  3. 

Exact  Language  of  the  statute,  if 
used  in  the  description  of  the  build- 
ing, is  sufficient,  Murray  v.  State,  48 
Ala.  6S1;  and  this  even  though  the 
averment  is  disjunctive  averment.  In 
Ward  V.  State,  50  Ala.  120,  the  place 
was  thus  alleged,  "  A  building  within 
the  curtilage  of  a  dwelling-house,  or  a 
shop,  storehouse,  warehouse,  or  other 
building;"  and  it  was  held  not  objec- 
tionable, being  the  language  of  the 
statute.  Mason  v.  State,  42  Ala.  543; 
People  V.  Henry,  77  Cal.  445.  But  see 
Pickett  V.  State,  60  Ala.  77;  Banner 
V.  State,  54  Ala.  130. 


Substantial  Compliance  with  statu- 
tory requirement  is,  however,  all  that 
is  essential.  See  State  v.  Miller,  3 
Wash.  134  ;  also  Thompson  v.  Peo- 
ple, 3  Park.  Cr.  Rep.  (N.  Y.)  208. 
where  the  allegation  'house  of  A" 
was  held  a  sufficient  compliance  with 
the  statutory  word  dwelling-house.  2 
Rev.  Stat.  668,  §  12. 

Plain  Import.— If  the  plain  import  of 
the  allegation,  as  made  in  the  indict- 
ment, is  to  bring  it  within  the  statu- 
tory terms,  such  will  be  inferred. 
State  V.  Johns,  15  Oregon  27. 

Offense  Unknown  to  the  Common  Law. — 
When  a  statute  creates  a  new  offense 
unknown  to  the  common  law,  as 
breaking  into  a  railroad  car,  the  in- 
dictment based  on  such  must  clearly 
allege  "every  fact  which  enters  into 
and  is  an  ingredient  of  the  offense." 
Graves  v.  State,  63  Ala.  134. 

2.   Stone  v.  State,  63  Ala.  119. 

If  other  words  than  those  employed 
by  the  statute  are  made  use  of,  such 
words,  to  be  good,  must  be  "  precisely 
equivalent"  to  the  statutory  ones,  or 
"  plainly  and  necessarily  include 
them,"  Hagar  v.  State,  35  Ohio  St. 
268;  or  the  words  must  be  synonvmous. 
See  State  v.  Canney,  19  N.  H.  138. 

Bam. — The  description  of  a  "  to- 
bacco-house," which  was  also  used  to 
store  farm  products,  as  a  "  barn,"  was 
held  a  good  one,  being  within  the  in- 
tent and  meaning  of  the  statute.  Rate- 
kin  V.  State,  26  Ohio  St.  420. 

House. — Under  Code  Crim.  Pro.  (art. 
428  a),  the  allegation  of  "  office,"  in  the 
indictment,  was  decided  to  be  a  suf- 
ficient allegation  of  "house,"  the 
statutory  word  (Penal  Code,  art.  709). 
Bigham  v.  State,  31  Tex.  Crim.  Rep. 
244. 

Shop. — Nor  was  the  use  of  "  store" 
instead  of  the  statutory  word  "  shop  " 
held  fatal.  State  v.  Smith.  5  La.  Ann. 
340- 

The  place  broken  into  was  correctly 
laid  as  the  "  shop  of  J.  S.,"  though  J. 
S.  occupied  one  room  only  in  the  build- 
ing. Com.  V.  Bowden,  14  Gray(Mass.) 
103. 

Store. — "Shop"  and  "store"  were 
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(3)  Statutory  Description — (a)  in  General. — In  cases  where  the 
statute  specifies  a  building  in  which  burglary  may  be  committed, 
and  adds  thereto  a  description  thereof,  such  statutory  description 
must  be  followed  in  framing  the  indictment.* 


held  not  synonymous,  and  therefore 
the  use  of  the  former  instead  of  the 
latter,  the  statutory  word,  to  describe 
the  building  in  which  were  goods  in- 
tended to  be  stolen,  was  a  fatal  error. 
State  V.  Canney,  19  N.  H.  138. 

For  proof  of  store,  see  Com.  v. 
Whalen,  131  Mass.  419. 

Storehouse  and  Warehouse.  — Where 
both  of  these  terms  were  used  in  the 
statute,  the  averment  of  a  granary  as 
a  warehouse  was  held  proper.  Ray  v. 
Com.,  12  Bhsh  (Ky.)  397. 

An  indictment  using  the  word  "store- 
room "  instead  of  the  statutory  word 
"  storehouse  "  (74  Laws  of  Ohio,  248, 
§  5),  was  fatally  defective,  even  after 
verdict.    Hagar  i'.State,35  Ohio  St. 268. 

But  the  allegation  in  the  indictment 
of  "depot  and  storehouse"  of  a  rail- 
road was  held  a  sufficient  one,  under 
Gen.  Stat.,  c.  113,  §  7,  being  included 
under  the  statutory  word  "ware- 
house."    State  V.  Bishop,  51  Vt.  287. 

Several  Counts  may  be  used,  employ- 
ing in  each  a  different  statutory  word, 
to  meet  the  evidence  at  the  trial.  See 
Pickett  V.  State,  60  Ala.  77. 

Building  —  Corn-crib.  —  Where  the 
statute  described  the  places  where 
burglary  could  be  committed  as 
"building,  ship,  or  vessel,"  the  aver- 
ment of  "  corn-crib,"  in  the  indictment, 
with  no  more,  was  deemed  insufficient. 
Wood  V.  State,  18  Fla.  967.  But  where 
the  averment  was  "  a  certain  house, 
commonly  called  a  corn-crib,"  it  was 
held  to  be  included  within  the  statu- 
tory places — "  any  shop,  store,  booth, 
tent,  warehouse,  or  other  building." 
Roberts  v.  State,  55  Miss.  421. 

Depot. — Also  the  averment  railroad 
"depot"  was  held  included  in  the 
statutory  expression,  "  other  build- 
ing."    State  V.  Edwards,  109  Mo.  315. 

"  The  Engine-room  "  was  deemed  an 
insufficient  allegation  of  a  building. 
Kincaid  v.  People,  139  111.  213. 

Sample-room. —  "A  sample-room  in 
the  Arlington  Hotel,"  with  no  further 
allegation  of  its  being  a  "  dwelling- 
house,"  or  "  shop,  warehouse,  or  other 
building"  (Code,  §  3786),  was  held  a 
defective  averment.  Thomas  v.  State, 
97  Ala.  3. 

Stable. — But  the  averment  of  "sta- 


ble," with  no  further  averment  of  its 
being  a  "building,"  was  held  good, 
nevertheless,  as  a  stable,  in  common 
use  and  understanding,  is  a  building, 
and  included  in  the  statutory  class 
"  other  buildings."  Orrell  z/.  People, 
94  111.  456. 

Store,  being  the  averment  of  place 
in  the  indictment,  was  held  not  to 
come  within  the  statutory  provisions 
of  an  act  in  which  that  word  was  not 
used.  But  if  there  had  been  a  further 
averment  that  it  was  a  building,  it 
might  have  been  included  in  the  class 
"  other  buildings."  Com.  v.  M'Mon- 
agle,  I  Mass.  517. 

Stove  Works  was  held  not  a  sufficient 
allegation  of  building  or  room,  under 
section  498  of  the  Penal  Code.  People 
V.  Haight,  54  Hun  (N.  Y.)  8. 

Other  Averments  of  Building. — An 
indictment  alleging  that  the  defend- 
ant entered  "  the  house,  room,  apart- 
ment, tenement,  shop,  warehouse, 
store,  and  building  of  the  S.  and  C. 
Co.,  with  intent,"  etc.,  charges  only 
one  offense,  that  of  eniry  oi  some  build- 
ing of  the  said  company,  and  is  good. 
People  V.  Henry,  77  Cal.  445. 

Ticket  Office. — "A  building,  to  wit, 
the  ticket  office,"  is  a  proper  descrip- 
tion of  the  room  known  as  the  ticket 
office.     People  v.  Young,  65  Cal.  225. 

"A  certain  building  in  S.,  to  wit, 
the  office  building  of  the  B.  &  A.  R.  R. 
Co.,"  is  a  sufficient  description  of  the 
building.  Com.  v.  Moriarty,  135  Mass. 
540.  So  also  is  the  averment,  "a cer- 
tain house  then  and  there  occupied 
and  controlled  by  A."  Sullivan  v. 
State,  13  Tex.  App.  464. 

Sufficient  Certainty. — A  place  is  de- 
scribed with  sufficient  certainty  when 
the  parish,  the  name  of  the  owner  of 
the  house,  and  the  house  are  given  in 
the  indictment.  State  v.  Malloy,  30  La. 
Ann.  61. 

Proof  must  correspond  to  the  allega- 
tions of  building.  See  People  v.  Rich- 
ards, 108  N.  Y.  137,  reversing  44  Hun 
(N.  Y.)  278. 

Defects  after  Verdict. — A  substantial 
defect  in  the  allegation  of  the  build- 
ing is  not  cured  by  a  verdict.  See 
Hagar  v.  State,  35  Ohio  St.  268. 

1.  Com. ?/. Tuck, 20  Pick.  (Mass.)  356. 
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(b)  Persons  in  the  House. — When  an  allegation  relating  to  the  occu- 
pancy of  the  house  forms  part  of  the  description  of  the  statutory 
offense,  it  must  appear  in  the  indictment.* 


Adjoining  to,  or  Occupied  with,  a 
Dwelling-house  —  Negative  Allegations. 
— In  Com.  V.  Tuck,  20  Pick.  (Mass.) 
356,  it  was  held  that  where  the  statute 
made  it  a  crime  for  any  one  to  "  break 
and  enter,  in  the  night-time,  any  shop, 
not  adjoining  to,  or  occupied  with,  a 
dwelling-house,"  an  indictment  based 
on  this  statute  must  aver  that  the  shop 
was  not  adjoining  to,  or  occupied  with, 
a  dwelling-house.  And  the  court  said, 
p.  362:  "  Not  only  is  an  affirmative 
averment  of  all  circumstances  neces- 
sary to  bring  the  matter  within  the 
statute  requisite,  but  if  there  be  an 
exception  in  the  clause  of  the  act 
which  creates  the  offense,  it  must  be 
shown  negatively  that  the  matter  is  not 
within  the  exception;"  and  cited  cases 
in  support  of  this  view.  And  further, 
a  negative  description  must  be  averred 
whenever  it  is  an  essential  ingredient 
of  the  crime,  i  Starkie  Cr.  PI.  (2d 
ed.)  172.  And  it  cannot  be  doubted 
that  an  indictment  must  be  bad  when 
every  averment  contained  in  it  may  be 
true,  and  still  the  defendant  be  guilty 
of  no  legal  offense.  Starkie  Cr.  PI. 
219;  2  Hale  P.  C.  170. 

In  Koster  v.  People,  8  Mich.  431, 
the  court  holds  similar  views,  and  de- 
clares the  omission  of  the  negative  al- 
legation a  fatal  defect.  See  also 
Byrnes  v.  People,  37  Mich.  515. 

But  in  Wisconsin  it  was  decided  not 
to  be  necessary  to  use  the  negative 
words  in  the  indictment.  The  court 
held  that  when  there  were  several 
grades  of  burglary,  by  statute,  it  was 
not  necessary  to  allege  in  the  indict- 
ment the  negative  provided  in  statutes 
defining  the  lower  grades,  and  thus 
confine  the  charge  to  said  lower 
grades.  Gundy  v.  State,  72  Wis.  i; 
State  V.  Kane,  63  Wis.  260. 

In  Massachusetts,  since  the  enact- 
ment of  Stat.  1839,  c.  31,  prescrib- 
ing the  same  punishment  for  break- 
ing and  entering,  in  the  night-time, 
an  office  adjoining  a  dwelling- 
house,  etc.,  as  for  breaking,  etc., 
an  office  not  adjoining  a  dwelling- 
house  (Rev.  Stat.,  c.  126,  §  11),  it  is  not 
now  necessary  to  allege  in  the  indict- 
ment that  the  office  was,  or  was  not, 
adjoining  a  dwelling-house.  Larned 
V.   Com.,    12  Met.  (Mass.)  240.      See 


also  Devoe  v.  Com.,  3  Met.  (Mass.) 
316;  Phillips  V.  Com.,  3  Met.  (Mass.) 
588.  But  see  Rex  v.  Marshall,  i  M. 
C.  C.  158. 

1.  In  Ohio,  where  the  statute  (29  Ohio 
Laws,  144)  prescribes  the  punishment 
for  breaking,  etc.,  a  mansion-house, 
etc.,  in  which  any  person  shall  reside 
or  dwell,  and  committing,  etc.,  it  was 
held  descriptive  of  the  offense  to  al- 
lege that  the  house  broken  was  "  the 
residence  or  dwelling-place  of  some 
one;"  and  its  omission  was  a  defect  in 
substance.  Forsythe  v.  State,  6  Ohio 
24- 

In  Oregon  an  omission  to  describe 
the  house  as  one  "in  which  there  is 
at  the  time  some  human  being,"  was 
held  to  render  the  indictment  fatally 
defective,  as  it  failed  to  aver  an  es- 
sential element  of  the  crime.  State 
V.  Mack,  20  Oregon  235. 

In  North  Carolina,  under  the  Code, 
§  995,  it  is  not  necessary  to  allege  that 
the  dwelling-house  was  in  the  occupa- 
tion of  any  one  at  the  time  of  the  com- 
mission of  the  offense;  nor  was  it 
necessary  at  common  law.  But  the 
omission  of  the  allegation  makes  the 
indictment  one  for  burglary  in  the 
second  degree  only.  State  v.  Flem- 
ing, 107  N.  Car.  908. 

In  Wisconsin,  where  the  higher  of- 
fense (Code,  §  9)  consists  in  "  breaking 
and  entering  a  dwelling,  *  *  *  the 
offender  *  *  *  making  an  actual  as- 
sault on  any  person  lawfully  therein," 
the  indictment,  to  make  it  good  for 
this  offense,  must  charge  that  somp 
person  was  then  lawfully  therein  at 
the  time.  But  omitting  to  so  allege 
leaves  the  indictment  good  for  the 
lower  grade  of  the  offense  described 
in  section   10.     Bell  v.  State,  20  Wis. 

599- 

In  Iowa  the  averment  that  some  one 
was  in  the  house  is  not  necessary 
where  the  indictment  charges  a  break- 
ing and  entering  from  the  outside  of 
any  dwelling-house,  the  statute  (Code, 
§  4232) reading,  "  If  any  person  break 
and  enter  any  dwelling-house,  *  *  * 
or  after  having  entered  with  such  in- 
tent, break  any  such  dwelling-house 
in  the  night-time,  any  person  being 
lawfully  therein,  such  offender  shall 
be  punished,"  etc.     The   first  part  of 
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(c)  Goods  in  the  House.  (See  this  article  VII.  3.  g.,  infra.) — The 
weight  of  authority  inclines  to  the  view  that  where  the  statute  defin- 
ing the  offense  describes  the  house  as  one  containing  goods,  etc., 
such  specification  need  not  be  set  forth  at  large  in  the  indictment,  if 
implied  from  other  words  in  it.*  In  Alabama,  since  the  allegation 
"  goods,  merchandise,  or  other  valuable  things  were  kept,"  etc.,  is 
necessary,  when  properly  alleged  {supra),  it  is  also  essential  that 


the  section  defining  burglary  as  at  the 
common  law,  it  is  not  necessary  that 
any  person  should  be  actually  in  the 
house  at  the  time  the  offense  was  com- 
mitted. State  V.  Reid,  20  Iowa  413. 
See  also  2  East  P.  C.  512,  where  it 
was  held  that  the  indictment  "need 
not  allege  that  any  person  was  in  the 
house;  for  this  clause  was  inserted 
after  the  Stat.  23  Henry  VIII.,  which 
takes  away  clergy  where  any  person 
in  the  house  was  put  in  fear;  and  now 
the  Stat.  18  Eliz.  takes  away  clergy  in 
a// cases  of  burglary."  But  in  Rex  v. 
Marshall,  i  M.  C.  C.  158,  it  was  held 
that  the  omission  to  state  whether  any 
one  was  in  the  dwelling-house  or  not 
did  not  exclude  benefit  of  clergy,  al- 
though either  offense  (with  the  pres- 
ence in  or  absence  from  the  house  of 
such  person)  did  so. 

Sufficient  Allegation.  — "Dwelling- 
house,  in  which  A  was  then  residing  " 
is  a  substantial  compliance  with  the 
statutory  requirement,  "dwelling- 
house,  any  person  being  lawfully 
therein."    State  v.  Frank,  41  La.  Ann. 

596. 

Insufficient  Allegation. — But  a  charge 
of  committing  an  assault  upon  a  per- 
son, "then  and  there  in  said  house 
being,"  cannot,  even  after  the  verdict, 
be  constituted  into  an  allegation  that 
that  person  or  any  other  one  resided 
or  dwelt  in  the  house.  Forsythe  v. 
State,  6  Ohio  24.  But  the  averment 
of  the  house  "  in  which  the  said  B 
and  family  then  and  there  lived,"  is  a 
substantial  statutory  conformity.  For- 
sythe V.  State,  6  Ohio  24. 

1.  In  Georgia,  under  Code,  §  4386. 
it  is  not  necessary,  in  an  indictment 
for  breaking,  etc.,  a  storehouse,  to  add 
"where  valuable  goods,  wares,  etc., 
are  contained  or  stored."  Lanier  v. 
State,  76  Ga.   304. 

Contra,  where  the  breaking  was  into 
a  theatre.     Lee  v.  State,  56  Ga.  478. 

Nor  in  Iowa,  in  an  indictment  under 
Code,  §  3891,  is  it  necessary  to  state 
that  "goods,  wares,  and  merchandise 
were  kept  for  use,  sale,  or  deposit  in 


the  building."  State  v.  Emmons,  72 
Iowa  265. 

In  Washington,  under  Penal  Code, 
§  46,  an  office  need  not  be  laid  in  the 
indictment  as  a  place  where  goods, 
merchandise,  or  valuable  things  were 
kept  for  sale  or  deposit.  State  v.  Suf- 
ferin,  6  Wash.   107. 

In  Oregon  such  an  allegation  (Crim. 
Code,  §  549)  will  be  inferred  if  "this 
is  the  plain  import  of  the  allegation  as 
made."     State  v.  Johns, 15  Oregon  27. 

Contra. — In  Alabama,  in  an  indict- 
ment under  Rev.  Code,  §  3695,  such 
an  allegation  should  follow  the  charge 
of  breaking  open  a  j^<?/.  Crawford  z/. 
State,  44  Ala.  382. 

Sufficient  Allegation. — The  charge  of 
breaking,  etc.,  a  "dwelling-house:  to 
wit,  an  office,  *  *  *  in  which  money, 
a  valuable  thing,  was  kept  for  use, 
sale,  or  deposit,"  etc.,  is  not  defective, 
though  in  the  disjunctive  form.  Mason 
V.  State,  42  Ala.  543. 

Insufficient  Allegation. — In  Banner  v. 
State,  54  Ala.  127,  it  was  held  that  the 
allegation — in  an  indictment  under 
Rev.  Code,  §  3695,  for  breaking,  etc.,  a 
shop,  etc. — that  such  building  was  one 
"in  which  goods,  merchandise,  or 
other  valuable  thing  was  kept,"  etc., 
was  defective.  Though  the  language 
used  is  that  of  the  statute,  yet  "  in  an 
indictment  on  such  a  statute,  when 
the  state's  counsel  intends  to  rely  on 
proof  of  the  commission  of  the  offense 
in  a  manner  or  by  means  other  than 
those  particularized  as  sufficient  to 
constitute  it,  he  should  specify  those 
other  means,  and  not  rely  merely  on 
the  general  description."  And  again, 
p.  130:  "A  charge  in  the  words  of 
such  general  description,  without  any 
specification,  or  with  such  general 
words  alone,  following,  in  the  alterna- 
tive, after  the  words  specifically  used 
in  the  statute,  is  good."  See  also 
Pickett  V.  State,  60  Ala.  77;  Neal  v. 
State,  53  Ala.  465. 

Proof. — The  proof  must  be  as  laid. 
People  V.  Marks,  4  Park.  Cr.  Rep.  (N. 
Y.)  157. 
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the  specific  article  or  articles,  when  stated  in  the  indictment, 
should  be  averred  to  be  things  of  value,  unless,  indeed,  they  be 
"  goods  and  merchandise  ;"  when  such  averment  is  not  necessary.* 
(d)  Other  Allegations. — Other  cases  touching  the  sufficiency  of  alle- 
gations to  satisfy  statutory  descriptions  of  various  structures  are 
cited  in  the  note.* 


1.  Thus  in  Norris  v.  State,  50  Ala. 
126,  the  allegation,  "the  house  *  *  * 
in  which  there  was  stored  at  the  time 
cotton  in  the  seed,  with  intent,"  etc., 
is  a  fatally  defective  one,  there  being 
no  averment  to  bring  it  within  the 
scope  of  the  statute  as  being  a  valu- 
able thing,  goods,  or  merchandise. 
Webb  V.  State,  52  Ala.  422;  Robinson 
V.  State,  52  Ala.  587.  And  see  Craw- 
ford V.  State,  44  Ala.  382. 

Proof.  — But  the  proof  need  not  strictly 
correspond.    Webb  z'.State,52  Ala. 422. 

"Goods  and  Merchandise"  is  a  suf- 
ficient averment  when  standing  alone. 
Wicks  V.  State,  44  Ala.  399;  Pickett  v. 
State,  60  Ala.  77;  Henderson  v.  State, 
70  Ala.  23.  But  when  "  or  other  valu- 
able thing"  is  added,  the  other  valu- 
able thing  must  be  described.  Pickett 
V.  State,  60  Ala.  77;  Neal  v.  State,  53 
Ala.  465. 

If  Other  Articles  are  Alleged  they  must 
be  averred  to  be  valuable.  Hender- 
son V.  State,  70  Ala.  23.  Thus  the 
averment  "  meat  and  flour,  things  of 
value,"  is  sufficient.  Hurt  v.  Slate, 
55  Ala.  214;  also  "corn,  a  valuable 
thing,"  Matthews  v.  State,  55  Ala. 
65;  Rowland  v.  State,  55  Ala.  210;  and 
"corn,  a  thing  of  value,"  Miller  v. 
State,  76  Ala.  44;  also  "goods,  etc., 
things  of  value,"  Williams  v.  State, 
67  Ala.  183.  And  "  goods  or  merchan- 
dise, things  of  value,"  is  a  good  aver- 
ment of  value,  Kelly  v.  State,  72  Ala. 
244. 

A  count,  in  the  indictment,  not  aver- 
ring that  anything  of  value  was  kept 
in  the  house,  is  fatally  defective. 
Rowland  v.  State,  55  Ala.  210. 

Unnecessary  Allegations,  if  descrip- 
tive of  the  house,  must,  neverthe- 
less, be  proved  as  laid.  Thus  the 
averment  "goods,  clothing,  things  of 
value,"  while  held  to  be  unnecessary, 
yet  must  be  proved  as  laid.  Gilmore 
V.  State,  99  Ala.  154. 

2.  Where  the  statute  (Gen.  Stat. 
1882,  §  2483)  read:  "  Any  house  *  *  * 
shall  be  deemed  a  dwelling-house;  and 
of  such  a  dwelling-house,  and  of  any 
other  dwelling-houses,  all  houses,  out- 


houses *  *  *  which  are  within  two 
hundred  yards  of  it,  and  are  appur- 
tenant to  it  *  *  *  shall  be  deemed 
parcels,"  a  house  described  in  the  in- 
dictment as  "  a  gin-house,  situate 
within  the  curtilage  of  the  dwelling- 
house,"  was  held  not  correctly  de- 
scribed to  bring  it  within  the  terms  of 
the  statute.  State  v.  Evans,  18  S. 
Car.  137. 

And  where  the  building  in  which 
the  breaking,  etc.,  might  be  commit- 
ted was  described  as  "the  dwelling-, 
mansion-,  or  store-house,  or  other 
place  of  business,  of  another,"  it  was 
held  that  an  indictment  for  breaking, 
etc.,  a  mill-house,  failing  to  designate 
it  as  a  "  place  of  business,"  was  fatal- 
ly defective.  McElreath  v.  State,  55 
Ga.  562. 

Aggravating  Elements  need  not  be 
Negatived. — To  convict  for  the  lower 
offense  the  indictment  need  not  charge 
the  elements  of  the  offense  peculiar  to 
the  more  heinous  grade,  nor,  on  the 
other  hand,  need  it  negative  them. 
Bell  V.  State,  20  Wis.  601. 

Breaking  into  Railroad  Car. — Under  a 
statute  (Code  1876,  §  4344)  describing 
the  goods  intended  to  be  taken  from  a 
railroad  car  as  "  kept  for  *  *  *  trans- 
portation as  freight,"  "  kept  for  trans 
portation "  simply  is  an  insufficient 
description  in  the  indictment.  Graves 
V.  State,  63  Ala.  134. 

Description  of  Car. — The  indictment 
need  not  specify  what  kind  of  a  car  it 
was,  nor  be  more  specific  than  indict- 
ments usually  are  in  averring  a  dwell- 
ing-house as  the  place  broken  into. 
Aguillar  v.  State  (Tex.  Crim.  App., 
1894),  26  S.  W.  Rep.  405;  Pyland  v. 
State  (Tex.  Crim.  App.,  1894),  26  S. 
W.  Rep.  621.  And  see  Hamilton  v. 
State,  26  Tex.  App.  215,  and  VI.  Aver- 
ment of  Ownership  of  Building ,  infra. 

The  allegation  in  the  indictment  of 
"  freight  and  express  car  of  the  Ameri- 
can Express  Company  "  is  a  sufficient 
description  of  a  "  railroad  freight  car," 
within  the  meaning  of  the  statute  (Rev. 
Stat.,  §  4410).  Nicholls  v.  State,  68 
Wis.  423. 
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(e)  Defects  after  Verdict. — Under  statutes,  defects  in  the  description 
of  the  place  are  not  cured  by  verdict' 

V.  AVEKMENT  OF  Bkeaking  AND  Enteeing— 1.  Burglariously  and 
Feloniously. — The  indictment  must  clnuge  the  breaking  and  enter- 
ing to  have  been  done  both  burglariously  and  feloniously.* 

"Burglariously"  is  essential  to  the  indictment,  which  has  been 
held  to  be  fatally  defective  without  it.* 

"Feloniously." — In  some  of  the  states,  as  well  as  in  England,  this 
word  is  essential  to  the  indictment  for  any  felony,  while  in  the 
majority  of  the  states  such  does  not  seem  to  be  the  case.* 


1.  See  Forsythe  v.  State,  6  Ohio  24. 

2.  3  Coke  Inst.  64;  2  Hawk.  P.  C,  c. 
25,  §  55;  4  Coke  Rep.  39;  i  Hale  P.  C. 
560;  2  Hale  P.  C.  184;  2  East  P.  C. 
512;  Stark.  Crim.  PI.  &  Ev.  (2d  ed.) 
78.  See  also  People  v.  Long,  43  Cal. 
444;  State  V.  McAnulty,  26  Kan.  533; 
State  V.  McDonald,  9  W.  Va.  460; 
State  V.  McClung,  35  W.  Va.  285. 

No  paraphrase  or  circumlocution 
will  suffice.    2  Hawk.  P.  C,  c.  25,  §  55. 

Contra.  —  In  Texas  "  feloniously" 
was  not  essential  to  the  indictment, 
even  before  the  code.  Reed  v.  State, 
14  Tex.  App.  662;  Cain  v.  State,  18 
Tex.  387.  And  by  statute  it  is  now 
expressly  provided  that  this  word 
need  not  be  used  (Code  Cr.  Pro.,  art. 
428);  and  it  is  decided  that  neither 
"burglariously"  nor  "feloniously"  is 
a  necessary  word.  Reed  v.  State,  14 
Tex.  App.  662;  Cain  v.  State,  18  Tex. 
387.  See  State  v.  Robertson,  32  Tex. 
164;  Sullivan  v.  Slate,  13  Tex.  App. 
465;  also  Burglariously  and  Feloni- 
ously, infra.     ^ 

3.  State  V.  Short,  54  Iowa  392;  State 
V.  Meadows,  22  W.  Va.  766. 

Misspelling.  —  "  Burgaliter  "  for 
"  burglariter "  seems  to  be  a  fatal 
error.  2  Hawk.  P.  C,  c.  23,  §  97. 
Nor  is  "burgenter"  sufficient,  i  Hale 
P.  C.  549- 

Contra. — In  Florida  it  is  held  not 
necessary  to  charge  that  the  entry 
was  "burglariously"  made;  but  the 
indictment,  if  in  the  language  of  the 
statute  (Laws  1883,  c.  3463),  is  good. 
Tilly  V.  State,  21  Fla.  242. 

In  Kentucky  the  omission  of  this 
word  is  cured  by  the  Crim.  Code, 
§  128,  subsec.  3.  Olive  v.  Com.,  5  Bush 
(Ky.)376. 

In  Louisiana  the  word  is  not  neces- 
sary, if  the  indictment  describes  the 
offense  2iS  comm\X.\.t.&  feloniously .  State 
V.  Newton,  30  La.  Ann.  1253. 

In    Illinois   the    indictment    stating 

3  Encyc.  PI.  &  Pr.— 48. 


the  offense  in  the  language  of  the 
statute,  and  "so  plainly  that  the 
nature  of  the  offense  could  be  easily 
understood,"  was  held  sufficient, 
though  it  omitted  "burglariously." 
Lyons  v.  People,  68  111.  271. 

In  general,  under  statutes,  it  has 
been  held  that  "burglariously"  need 
not  be  used  in  an  indictment  for  a 
statutory  breaking  when  the  statute 
does  not  require  it.  State  v.  Jordan, 
39  La.  Ann.  340. 

But  Blackford,  J.,  in  Fuller  v.  State, 
I  Blackf.  (Ind.)  65,  says,  "If  an 
offense  at  common  law  be  prohibited 
by  statute,  this  does  not  take  away 
the  indictment  at  common  law." 

4.  See  I  Bishop  Crim.  Pro.,  §  535, 
and  note.  \ 

In  Louisiana,  under  Rev.  Stat.  1870, 
§  852,  an  information  for  a  breaking 
and  entering,  etc.,  which  failed  to 
charge  that  the  entry  was  made 
feloniously,  or  with  a  burglarious  or 
felonious  intent,  was  held  fatally  de- 
fective. State  V.  Curtis,  30  La.  Ann. 
814. 

Contra. — Butler  v.  State,  22  Ala.  43; 
Beasley  v.  State,  18  Ala.  535  (but  see 
State  V.  Absence,  4  Port.  (Ala.)  397, 
deciding  that  where  a  statute  adopts  a 
common-law  offense,  all  the  common- 
lawrequirements  should  be  used  in  the 
indictment);  People  v.  Beatty,  14  Cal. 
566;  People  V.  Olivera,  7  Cal.  403 
(though  see  dissent  of  Murray,  C.J.); 
Com.  V.  Scannel,  11  Cush.  (Mass.)  547 
(by  express  statutory  enactment)  ; 
Jones  V.  State,  3  Heisk.  (Tenn.)  445. 
See  also  State  v.  Hogard.  12  Minn. 
293,  and  Cain  v.  State,  18  Tex.  387. 

Language  of  the  Statute,  if  used  in  the 
indictment,  is  sufficient,  and  it  is  na 
error  to  omit  the  word  "  feloniously." 
People  V.  Rogers,  81  Cal.  209.  Also 
People  V.  Lewis,  61  Cal.  366;  Miller  ». 
People,  3  111.  233;  Quigley  v.  People, 
3  111.  301. 
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2.  Breaking  and  Entering— rt;.  Generally. — These  words  are 
the  usual  ones  in  the  charging  clause,  and  they  are  both  essential 
to  the  indictment.* 

b.  Breaking. — The  statutory  requirements  must  be  followed, 
and  the  omission  of  the  allegation  of  breaking,  when  this  is  in- 
cluded in  the  statutory  definition,  is  a  fatal  defect.* 


1.  3  Coke  Inst.  64;  Archb.  Cr.  PI.  & 
Ev.  (:7th  ed.)488,  4S9;  Matthew  Crim. 
Dig.  434  ;  State  v.  McPherson,  70  N. 
Car.  239  ;  Stark.  Crim.  PI.  (2d  ed.)  78; 
I  Hale  P.  C.  550,  though  this  latter 
writer  cites  a  case  (Trin.  5  Jac.  B.  R.) 
where  ^'^ f regit"  alone  was  used;  and 
it  was  held  a  good  indictment,  the 
entry  being  sufficiently  implied  by  the 
words  "  bttrglariter  /regit."  He  adds 
that  the  safest  way  is  to  use  both 
words.  See  State  v.  McAnulty,  26 
Kan.  533,  for  sufficient  averment  of 
manner  of  breaking. 

"Did"  is  an  essential  word  in  the 
charging  clause,  and  its  omission  was 
held  to  render  the  indictment  fatally 
defective.  Jester  v.  State,  26  Tex. 
App.  369. 

Under  Statutes  the  modes  of  break- 
ing and  entering  as  therein  specified 
must  be  set  forth  in  the  indictment. 
In  State  v.  Tutt,  63  Mo.  595,  the  court 
held  that  an  indictment  for  burglary 
in  the  first  degree  (Code,  §  10)  must 
state,  not  only  the  breaking  and  enter- 
ing into  the  dwelling-house,  etc.,  but 
must  state  also  that  the  entering  was 
accomplished  in  the  modes  specified; 
and  the  omission  to  do  so  was  a  fatal 
error. 

The  Missouri  law  is  a  copy  of  a 
similar  enactment  in  New  York;  and 
People  V.  Fellinger,  24  How.  Pr.  (N. 
Y.  Supreme  Ct.)  341,  is  cited  for  a 
similar  decision.  On  this  point  see 
i.  Breaking  and  c.  Entering,  infra. 

Proof  must  be  adequate.  Rex  v. 
Hughes,  2  Leach  Crim.  L.  406,  2  East 
P.  C.  485;  White  V.  State,  51  Ga.  288; 
Williams  v.  State,  52  Ga.  580;  People 
V.  Marks,  4  Park.  Cr.  Rep.  (N.  Y.) 
157;  Speiden  v.  State,  3  Tex.  App.  163. 

"Breaking  out." — The  indictment 
must  expressly  charge  a  breaking 
before  evidence  of  it  can  be  admit- 
ted. Neither  "did  break  to  get  out," 
nor  "did  break  and  get  out"  is  such 
an  averment.  State  v.  McPherson, 
70  N.  Car.  239.  But  see  State  v. 
Ward,  43  Conn.  489,  and  Strong's  Case, 
Kirby  (Conn.)  345,  for  contrary  opin- 
ions.     See  i).  Breaking,  infra. 

2.  Winston  z/.  Com.  (Ky.,  188S),  7  S. 


W.  Rep.  900;  Webb  v.  Com.,  87  Ky. 
129. 

Allegation  of  Force. — An  allegation 
that  the  entry  was  by  force,  without 
necessarily  alleging  one  of  breaking, 
was  held  sufficient  in  Carr  v.  State,  ig 
Tex.  App.  635.  See  also  Garner  v. 
State,  31  Tex.  Crim.  Rep.  22. 

And  "entered  feloniously,  burglari- 
ously, and  with  force  of  arms,"  was 
held  substantially  equivalent  to  say- 
ing "feloniously  and  burglariously 
broke."  And  the  absence  of  the  word 
"break"  was  not  deemed  fatal  in 
People  V.  Long,  43  Cal.  444.  Also 
"with  force  and  arms  *  *  *  unlaw- 
fully and  wilfully  did  enter,"  is  suffi- 
cient averment  of  "break  and  enter.'-' 
State  V.  Tytus,  98  N.  Car.  705. 

Statutory  Methods. — One  of  the  meth- 
ods of  breaking  enumerated  in  the 
statutes  must  be  alleged  in  the  indict- 
ment for  burglary  in  the  first  degree, 
or  the  indictment  is  fatally  defective. 
People  V.  Van  Gaasbeck,  9  Abb.  Pr. , 
N.  S.  (N.  Y.  Ct.  App.)  328;  People 
V.  Burt,  3  Alb.  L.  J.  96.  The  defect  is 
not  cured  by  verdict.  People  v.  Fel- 
linger, 24  How.  Pr.  (N.  Y.  Supreme 
Ct.)  341,  15  Abb.  Pr.  (N.  Y.)  128. 
See   2.   Breaking  and  Entering,  supra. 

Breaking  not  Necessary. — Where  the 
statute  defines  the  offense  without 
specifying  a  breaking  as  an  element 
thereof,  the  allegation  may  be  omit- 
ted. In  Garner  v.  State,  31  Tex.  Cr. 
Rep.  22,  it  is  essential  to  charge  an 
actual  breaking  where  the  offense  was 
committed  in  the  daytime  only.  Nor, 
in  one  aspect  of  the  offense  described 
in  the  Act  of  March  31,  i860,  §  136,  is 
a  breaking  necessary.  Hollister  v. 
Com.,  60  Pa.  St.  103. 

Includes  Averment  of  Force.  —  The 
word  breaking  necessarily  includes 
the  word  force  (Penal  Code,  art.  727). 
Mathews  v.  State,  36  Tex.  675.  But 
see  State  v.  Robertson,  32  Tex.  159, 
where  it  was  decided  that  breaking 
was  not  a  sufficient  allegation  of  force 
to  secure  the  infliction  on  the  accused 
of  a  duplication  of  the  usual  penalty 
for  ordinary  burglary  imposed  in 
those  cases  where  the  force  used  in 
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c.  Entering.— Also  where,  under  statutes,  the  entering  is  an 
essential  element,  the  mode  described  in  the  statute  must  be  laid 
in  the  indictment.* 

3.  Statutory  Descriptions.— When,  by  the  statutory  definition,  the 
breaking  or  entering,  or  both,  are  in  any  way  qualified  or  restricted, 
the  general  rule  seems  to  be  that  such  qualification  or  modifica- 
tion must  be  laid  in  the  indictment,  either  expressly  or  by  neces- 
sary implication. 

a.  Meaningless  Words.— Meaningless  words  in  the  breaking 
and  entering  clause  of  the  indictment  may  be  stricken  therefrom 
as  surplusage.* 

b.  Want  of  Consent. — Though  a  statute  provides  that  the 
entry  must  be  made  without  "the  free  consent  of  the  occupant,  or 
of  one  authorized  to  give  such  consent,"  the  indictment  need  not 
allege  expressly  such  want  of  consent  of  the  owner,  occupant,  or 
any  one  authorized  to  give  such  consent.' 


breaking  would  be,  "  in  common  par- 
lance, violence  opposed  to  any  person, 
or  to  any  part  of  the  house,"  not 
merely  "  lifting  of  a  latch,"  "  raising  of 
a  window,"  etc.  But  the  allegation  was 
deemed  sufficient  for  simple  burglary. 
See  Hobbs  v.  State,  44  Tex.  353. 

"  Breaking  out."  —  See  2.  Breaking 
4ind  Entering,  supra.  A  breaking  out 
must  be  averred  in  the  indictment 
when  the  statute  so  defines  the  of- 
fense.    Conner  v.  State,  14  Mo.  570. 

Where  the  statute  made  use  of  the 
words  "break  out  of  the  said  dwell- 
ing-house" (Stat.  7  &  8  Geo.  IV.,  c. 
29,  ^  11),  the  indictment  was  defective 
in  alleging  "  did  break  to  get  out." 
Rex  V.  Compton,  7  C.  &  P.  139,  32  E. 
C.  L.  469;  State  v.  McPherson,  70  N. 
Car.  239. 

Amendment  of  Complaint. — A  com- 
plaint before  a  magistrate  charging 
a  burglary  and  assault  cannot  be 
amended  by  striking  out  the  breaking 
and  entering.  State  v.  Runnals,  49 
N.  H.  498. 

1.  Essential  Averment. — The  omis- 
sion to  aver  an  entry  is  fatal.  Nor 
will  "  feloniously  and  burglariously, 
forcibly  burst  and  did  break,"  suffice. 
State  V.  Whitby,  15  Kan.  402;  Pines  z'. 
State,  50  Ala.  153,  under  the  indict- 
ment based  on  Rev.  Code,  §  3695. 

Several  Modes. — Where  several  modes 
are  mentioned  in  the  statute,  some  one 
of  them,  including  the  fact  of  entry, 
must  be  alleged  in  the  indictment. 
Hamilton  v.  State,  11  Tex.  App.  119. 
See  IV.  2.  (3)  {d)  Other  Allegations, 
supra. 


Allegation  of  Forcible  Entry. — An  al- 
legation that  the  entry  was  by  force, 
without  necessarily  alleging  a  break- 
ing, was  held  sufficient  to  charge  a 
night-time  breaking.  Carr  v.  State,  19 
Tex.  App.  635;  Garner  v.  State,  31 
Tex.  Crim.  Rep.  22. 

Surplusage — Breaking. — The  fact  that 
the  indictment  alleged  breaking  as  well 
as  enteringdid  not  prevent  a  conviction 
for  the  offense  of  entering  a  house  in 
the  night-time,  etc.  State  v.  Moore, 
12  N.  H.  42.  See  also  State  v.  Hunt- 
ley, 25  Oregon  351. 

2.  Burke  v.  State,  5  Tex.  App.  76; 
also  State  v.  Dan,  18  Nev.  345;  State 
V.  Huntley,  25  Oregon  351;  Smith  v. 
State,  22  Tex.  App.  350.  But  see  Com. 
V.  Carrol,  8  Mass.  490;  Melton  v.  State, 
24  Tex.  App.  287. 

3.  Reed  v.  State,  14  Tex.  App.  666, 
referring  to  Sullivan  v.  State,  13  Tex. 
App.  462;  Black  V.  State,  18  Tex.  App. 
124;  Smith  V.  State,  22  Tex.  App.  350; 
Taylor  v.  State,  23  Tex.  App.  639; 
Sampson  v.  State  (Tex.  Crim.  App., 
1892),  20  S.  W.  Rep.  708.  Though  in 
Mace  V.  State,  9  Tex.  App.  no,  cor- 
recting Brown  v.  State,  7  Tex.  App. 
619,  it  would  appear  that  an  averment 
of  lack  of  consent  of  the  occupant  is 
requisite. 

But  a  sufficient  allegation  of  want  of 
consent  appears  in  the  averment  that 
the  defendant  did  burglariously  break 
and  enter.  Sullivan  v.  State,  13  Tex. 
App.  ^bi,  overruling  Brown  v.  State,  7 
Tex.  App.  619,  on  this  point.  See 
Reed  v.  State,  14  Tex.  App.  666. 

And  an  averment  of  2l  forcible  entry 
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c.  Force, — When  force  is  an  essential  element  in  the  offense, 
it  need  not  be  expressly  alleged,  if  necessarily  implied,  unless, 
indeed,  it  is  the  distinguishing  element  of  a  higher  grade  of  the 
offense.* 

d.  Force,  Threats,  or  Fraud. — Where,  by  statute,  a  bur- 
glary is  constituted  by  entering  a  house  by  "  force,  threats,  or 
fraud,"  etc.,  the  effect  of  charging  in  the  indictment  "by  force," 
simply,  is  to  confine  the  proof  to  that  manner  of  effecting  the 
entry.* 


will  also  supply  the  place  of  the  alle- 
gation of  nonconsent  to  the  entry. 
Buntain  v.  State,  15  Tex.  App.  485; 
Langford  v.  State,  17  Tex.  App.  451; 
Summers  v.  State,  9  Tex.  App.  397. 
See  also  State  v.  Williams,  41  Tex.  98, 
where  the  court  held  that  "  the  charge 
of  an  entry  with  force,  and  with  a 
felonious  intent,  negatives  the  pre- 
sumption of  consent  by  the  owner  or 
occupant."  Brown  v.  State,  7  Tex. 
App.  619,  holding  the  contrary  view, 
has  been  overruled.  See  VII.  3.  h. 
Special  Statutory  Requirements,  infra. 

1.  In  Shotwell  v.  State,  43  Ark.  345, 
the  allegation  "feloniously,  wilfully, 
and  burglariously  did  break  and  en- 
ter," was  held  equivalent  to  the  lan- 
guage of  the  statute,  "  wilfully,  mali- 
ciously, and  with  force  did  break  and 
enter." 

Breaking. — The  word  breaking  nec- 
essarily includes  force,  and  is  a  suffi- 
cient averment  thereof.  Sullivan  v. 
State,  13  Tex.  App.  462;  Mathews  v. 
State,  36  Tex.  675. 

In  Cunningham  v.  Com.  (Ky.,  1890), 
13  S.  W.  Rep.  104,  the  averment 
"  wilfully,  feloniously,  and  malicious- 
ly broke,"  etc.,  is  good  without  the 
use  of  the  word  "  forcibly." 

Instructions  to  Jury. — When  the  stat- 
ute enumerates  several  modes  of 
breaking  and  entering,  and  the  in- 
dictment alleges  one  of  them  (by 
force),  it  is  error  for  the  court  to  in- 
struct the  jury  on  any  of  the  modes 
of  commission  except  the  one  by 
force.  Buntain  v.  State,  15  Tex. 
App.  485,  citing  Weeks  v.  State,  13 
Tex.  App.  466,  to  the  same  point. 

Element  of  More  Heinous  Offense. — 
But  when  the  force  required  to  be 
used  is  an  actual  violence,  such  as  is 
essential  to  the  aggravated  offense, 
an  express  allegation  of  force  is  nec- 
essary in  the  indictment.  Nor  will 
the  allegation  of  breaking  suffice. 
State  V.  Robertson,  32  Tex.  159. 


Increased  Punishment. — And  to  war- 
rant an  increased  punishment  for  the 
use  of  force,  it  must  be  averred.  If 
it  is  not  averred  under  those  circum- 
stances, it  is  error  for  the  court  to 
instruct  the  jury  that  the  increased 
punishment  might  be  assessed  if  the 
defendant  "  effected  the  entry  by 
force."     Hobbs  v.  State,  44  Tex.  353. 

Surplusage. — If  a  breaking  is  charged 
in  the  indictment,  and  it  is  not  a  nec- 
essary element  of  the  offense,  the  alle- 
gation is  immaterial  and  is  surplusage. 
State  V.  Moore,  12  N.  H.  42;  State  v. 
Huntley,  25  Oregon  351. 

With  Force. — Also,  where  an  indict- 
ment alleged  a  breaking  and  entering 
with  force,  "with  force"  is  an  imma- 
terial allegation  for  purposes  of  proof. 
State  V.  Dan,  18  Nev.  345. 

Contra. — Melton  v.  State,  24  Tex. 
App.  287,  which  case  holds  that  act- 
ual force,  whether  necessary  to  aver 
or  not,  when  alleged,  must  be  proved 
as  laid.  Yet  see  Smith  v.  State,  22 
Tex.  App.  350,  as  to  when  such  alle- 
gation may  be  rejected  as  surplusage. 

2.   Summers   v.  State,  9  Tex.   App. 

396- 

It  is  not  essential  to  charge  all  three 
methods.  Summers  v.  State,  9  Tex. 
App.  396;  also  Mathews  v.  State,  36 
Tex.  675. 

Force. — For  sufficient  allegation  of 
force,  see  b.   Want  of  Consent,  supra. 

Fraud. — The  allegation  that  the  de- 
fendant "  fraudulently  did  break  and 
enter,"  is  an  insuflScient  averment  of 
the  use  of  fraud.  Sullivan  v.  State, 
13  Tex.  App.  462. 

Beversible  Error. — And  it  was  held 
reversible  error  for  the  court,  in  the 
trial  on  this  indictment,  to  charge  the 
jury  on  the  law  of  entry  by  fraud 
only,  that  method  not  having  been 
alleged  (properly)  in  the  indictment; 
Sullivan  v.  State,  13  Tex.  App.  462; 
for  when  the  indictment  alleges  but 
one  of  the  modes  of  effecting  entry,. 
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e.  Other  Allegations.— Other  allegations  descriptive  of  the 
elements  of  breaking  and  entering  are  given  in  the  notes.* 

VI.  Averment  of  Ownership  of  Bitilding— 1.  In  General- 
Tie  General  Rule  at  present  is,  as  it  was  at  common  law,  that  the 
ownership  of  the  building  broken  into  must,  if  known,  be  stated 
in  the  indictment.* 

Under  Statutes. — Under  statutes  the  courts  usually  hold  the  same 
rule  to  exist,  unless  the  wording  of  the  statute  admits  of  the 
contrary  construction.' 


it  is  error  for  the  court  to  instruct 
the  jury  on  any  of  the  other  modes. 
Buntain  v.  State,  15  Tex.  App.  485, 
citing  Weeks  v.  State,  13  Tex.  App. 
466. 

1.  "The  Doors  and  Windows  Being 
Open" — Railroad  Car. — The  statute  was: 
"Whoever  *  *  *  without  force,  (the 
doors  and  windows  being  open,)  en- 
ters into  any  *  *  *  railroad  car  *  *  * 
with  intent  *  *  *,  shall  be  deemed 
guilty  of  burglary."  The  indictment 
thereunder  left  out  an  averment  that 
the  doors  and  windows  were  open, 
alleging,  however,  an  entry  with 
force.  Held,  a  defect  of  form  only. 
Brennan  v.  People,  no  111.  535.  Nor 
could  this  defect  be  taken  advantage 
of  after  verdict.  Brennan  v.  People, 
no  111.  535- 

Without  Being  Armed  or  Committing 
Assault. — Section  851,  Rev.  Stat.,  de- 
fines an  offense  of  breaking  and  en- 
tering, with  intent  to  kill,  "a  dwell- 
ing-house, without  being  armed  with 
a  dangerous  weapon  *  *  *  and  with- 
out committing  an  assault  upon  any 
person,"  etc.  An  indictment  under 
this  section  need  not  contain  the  aver- 
ments "without  being  armed,"  etc., 
and  "  without  committing  an  as- 
sault," they  being  merely  used  to  em- 
phasize the  difference  between  the  of- 
fense in  section  850  and  this  one. 
State  V.  Newton.  30  La.  Ann.  1253. 

Enter  without  Breaking. — Where,  un- 
der a  statute  punishing  those  who, 
with  intent  to  commit  any  felony, 
"  shall  in  the  night-time  enter  without 
breaking,  or  in  the  daytime  break  and 
enter  a  warehouse,"  it  was  held  that 
an  allegation  of  an  entry  in  the  night, 
by  breaking,  would  not  be  properly 
included  thereunder,  and  the  sen- 
tence must  be  as  at  common  law. 
Com.  V.  Carrol,  8  Mass.  490. 

In  the  Presence  of,  etc. — In  an  in- 
dictment for  a  forcible  entry  into  a 
house  other  than  the  dwelling-house. 


which,  under  the  statute,  should  have 
charged  "  that  the  offense  was  com- 
mitted in  the  presence  of  the  prose- 
cutor, or,  at  least,  of  some  member  of 
his  family,"  an  allegation  that  the 
entry  was  into  "the  house  of  A,  B 
being  present,  and  forbidding  the 
same,"  and  omitting  an  averment  that 
B  was  some  member  of  the  family, 
was  held  insufficient.  State  v.  Mor- 
gan, I  Winst.  (N.  Car.)  248. 

2.  Hale  P.  C.  549;  Starkie  Cr.  PI. 
(2d  ed.)  188,  i8g;  3  Chitty  Crim.  Law 
(4th  Am.  ed.)  iiio. 

The  name  of  the  owner  must  be 
stated  "  with  such  certainty  to  a  com- 
mon intent,  as  is,  in  general,  necessary 
in  the  description  of  the  party  who 
has  sustained  the  injury."  Graves  v. 
State,  63  Ala.  134;  Johnson  v.  State, 
73  Ala.  486;  State  v.  Fockler,  22  Kan. 
542;  Winslow  V.  State,  26  Neb.  308; 
Jackson  v.  State,  55  Wis.  589,  holding 
that  it  should  be  explicitly  stated. 
Contra,  see  Ducher  v.  State,  18  Ohio 
316,  and  infra. 

3.  Reg.  V.  Jarrald,  9  Cox  C.  C.  307, 
where  it  was  held  necessary  for  the 
offense  in  24  &  25  Vict.,  c.  95,  §  58. 
Wilson  V.  State,  34  Ohio  St.  203,  hold- 
ing that  ow^nership  must  be  laid, 
though  the  statute  does  not  require  it 
expressly;  Webb  v.  State,  52  Ala.  423; 
Beall  V.  State,  53  Ala.  460,  overruling 
Anderson  v.  State,  48  Ala.  668,  which 
last  case  expresses  an  opinion  similar 
to  one  held  in  Murray  v.  State,  48  Ala. 
681,  that  the  allegation  is  not  a  char- 
acteristic of  the  offense,  but  is  only 
necessary  to  point  out  the  house  for 
purposes  of  identification.  See  infra 
for  particular  ruling.  To  the  same 
point  as  Beall  v.  State,  53  Ala.  460,  see 
Graves  v.  State,  63  Ala.  134;  Johnson 
V.  State,  73  Ala.  486. 

See  also  State  v.  Morrissey,  22  Iowa 
158,  where  it  is  held  that  the  allega- 
tion of  the  name  of  the  owner  is  es- 
sential in  an  indictment  for  the  offense 
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Ownership  in  Estate, — The  averment  of  the  ownership  as  in  an 
estate  of  a  certain  person  has  been  held  insufficient.* 

Name  of  Owner  Unknown, — Where  such  is  the  case,  it  should  be  so 
stated  in  the  indictment.* 

Proof. — Ownership  of  the  building  must  be  proved  as  laid; ^ 
even  though  such  ownership  as  averred  be  needless,"* 

2.  How  Alleged. — The  averment  of  ownership  must  be  certain 
and  definite;  but  usually  the  indictment  need  not  contain  minute 
particulars,  nor  matters  of  description  or  evidence. 

a.  Church,  City  —  church,  —  The  ownership  of  a  church  is 
essential  to  be  averred  ;  a  mere  description  of  it  will  not  be 
sufficient,* 

City. — "  The  city  hall  of  the  city  of  Charleston  "  is  a  sufficient 
averment  of  ownership  of  such  building  in  that  city.® 


in  Rev.  Stat,  i860,  §  4235,  because  it 
is  the  name  of  the  person  injured,  and 
is  material.  See  Willis  v.  People,  2 
111.  399.  And  a  similar  ruling  is  made 
in  Com.  v.  Perris,  108  Mass.  i,  for  the 
offense  in  Gen.  Stat.,  c.  161,  §  12;  the 
court  (Morton,  J.)  remarking  (the  alle- 
gation being  omitted):  "It  is  clear 
that  this  indictment  is  fatally  defec- 
tive, unless  the  statute  under  which  it 
is  brought  can  be  construed  so  as  to 
make  it  criminal  for  a  person  to  break 
and  enter  his  own  house  with  a  felo- 
nious intent;"  but  "the  terms  bur- 
glary, breaking  and  entering,  and 
stealing,  from  their  nature,  imply  that 
the  crime  designated  thereby  can  only 
be  committed  upon  the  property  of 
another." 

In  Com.  V.  Reynolds,  122  Mass.  458, 
the  requirements  for  the  allegations 
do  not  seem  to  be  as  strict  as  those 
required  in  the  cases  above  cited. 
"  For  the  purposes  of  identification 
merely,  and  not  to  give  a  legal  char- 
acter to  it  as  a  dwelling,"  is  the  only 
reason  for  the  allegation.  (Note  that 
the  language  of  the  statute  was  "break 
and  enter  a  building,"  simply.) 

Rule  Modified. — In  People  v.  Parker, 
91  Cal.  91,  while  the  allegation  in  the 
particular  instance  was  held  essential, 
yet  the  court  (Garoutte,  J.)  said  : 
"  While  in  charging  the  offense  of 
burglary  it  may  not  be  necessary  in 
all  cases  to  allege  ownership  of  the 
property  entered,  yet  in  this  case  it 
was  a  necessary  allegation,  for  it  con- 
stituted the  entire  and  only  description 
of  the  barn." 

In  Johnson  v.  Com.,  87  Ky.  191,  it 
is  held  that  the  ownership  need  not  be 
described  in  the  indictment  with  more 


precision  or  certainty  than  is  necessary 
to  inform  the  accused  of  the  actual  of- 
fense charged  against  him,  and  to  bar 
a  second  conviction  therefor.  See 
Com.  V.  Reynolds,  122  Mass.  458, 
supra. 

The  technical  strictness  required  at 
common  law  is  not  necessary.  Wilson 
V.  State,  34  Ohio  St.  203. 

Oregon. — For  the  breaking  defined  in 
Hill's  Code,  1760,  the  indictment  need 
not  aver  the  ownership  of  the  building. 
State  V.  Wright,  19  Oregon  258. 

1.  Beall  V.  State,  53  Ala.  460,  over- 
ruling Anderson  v.  State,  48  Ala.  667, 
held  such  an  allegation  sufficient. 
But  in  State  v.  Franks,  64  Iowa  39,  the 
allegation,  "belonging  to  and  the 
property  of  the  estate  of  W.  F.  R.," 
was  held  sufficient,  although  the  court 
remarked  that  "  it  probably  would 
have  been  more  precise  if  the  pleader 
had  charged  that  the  dwelling-house 
was  the  house  or  dwelling  of  those 
who  actually  resided  therein." 

2.  State  V.  Morrissey,  22  Iowa  158. 

3.  Beall  v.  State,  53  Ala.  460.  Berry 
V.  State,  92  Ga.  47. 

4.  Berry  v.  State,  92  Ga.  47. 
Contra.— State  v.  Tyrrell,  98  Mo.  354, 

holds  that  though  B  is  the  owner, 
it  is  immaterial  that  the  ownership 
was  laid  in  A. 

In  Wilson  v.  State,  34  Ohio  St.  199, 
it  is  held  that  ownership  need  not  be 
proved  with  the  technical  strictness 
required  at  common  law. 

5.  "  The  Saint  Bridget's  Church  and 
Meeting  House"  is  insufficient,  being 
merely  descriptive  of  the  church. 
Wilson  V.  State,  34  Ohio  St.  203. 

6.  Com,  J/. Williams,  2  Cush,  (Mass.) 
587. 
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b.  Corporation. — When  the  ownership  is  in  a  corporation, 
the  simple  averment  of  property  in  such  corporation,  stating  its 
corporate  name,  is  sufficient.* 

c.  County. — The  ownership,  laid  as  "  a  certain  dwelling-house: 
to  wit,  the  infirmary  of  Morgan  county,"  was  held  a  sufficient 
averment  of  property  in  the  county.* 

d.  Persons — in  General. — When  an  individual  is  the  owner  of 
the  building,  the  name  of  such  person,  stated  with  accuracy,  must 
be  averred  in  the  indictment,  the  usual  averment  beiner  "dwellinsr 
of  A."  3  ^  ^ 


1.  Johnson  v.  State,  98  Ala.  57;  Peo- 
ple V.  Henry,  77  Cal.  445;  State  v. 
Emmons,  72  Iowa  265;  Com.  v.  Mo- 
riarty,  135  Mass.  540.  See  also  Hat- 
field V.  State,  76  Ga.  499. 

Stockholders  Need  not  be  Alleged. — It 
is  not  necessary,  in  addition  to  the 
corporate  name,  that  the  names  of  the 
stockholders  or  members  of  the  cor- 
poration be  set  forth  in  the  indictment. 
Johnson  v.  State,  98  Ala.  58.  It  mat- 
ters not  whether  the  stockholders  be 
one  or  many  individuals,  or  another 
corporation.  See  also  People  z/. Henry, 
77  Cal.  445. 

Cured  by  Verdict. — The  failure  to  set 
forth  the  constituent  members  of  a 
company  is  not  a  substantial  error,  to 
be  taken  advantage  of  after  verdict. 
Hatfield  v.  State,  76  Ga.  499.  See 
note,  Miscellaneous  Averments,  infra. 

Inquiry  Impertinent. — No  inquiry  as 
to  who  are  the  stockholders,  or  as  to 
their  management  or  operation  of  the 
corporation,  is  permissible.  Johnson 
V.  State,  98  Ala.  58. 

Fact  of  Incorporation. — If  the  name  of 
the  corporation  is  stated,  the  fact  that 
such  is  a  corporation,  and  other  mat- 
ters relating  to  incorporation,  need  not 
be  stated  in  the  indictment.  People 
V.  Henry,  77  Cal.  445;  State  v.  Shields, 
89  Mo.  259;  Fisher  v.  State,  40  N.  J.  L. 
169;  Burke  v.  State,  34  Ohio  St.  79; 
Hamilton  v.  State,  34  Ohio  St.  82  (in 
view  of  Code  Civ.  Pro.,  66  Ohio  Laws 
301,  §  90,  and  74  Ohio  Laws,  §  334). 

Corporate  Existence  Implied. — The  cor- 
porate existence  is  implied  without 
being  specially  averred.  Norton  v. 
State,  74  Ind.  337. 

Cured  by  Verdict. — The  omission  of 
the  allegation  of  a  body  corporate  is 
not  a  substantial  error,  to  be  taken 
advantage  of  after  verdict.  Hatfield 
V.  State,  76  Ga.  499. 

Such  Averment  is  Surplusage. — Craw- 
ford V.  State,  68  Ga.  822. 


Contra. — In  Pells  v.  State,  20  Fla, 
774,  the  allegation,  "A  certain  build- 
ing, to  wit:  The  main  exhibition  build- 
ing of  the  Middle  Florida  Agricultural 
and  Mechanical  Fair  Association," 
was  held  an  insufficient  one  of  own- 
ership, for  want  of  an  averment  that 
such  association  was  incorporated. 

Proof  of  the  fact  of  incorporation  may 
be  necessary.  Johnson  v.  State,  73 
Ala.  486.  For  character  of  proof  re- 
quired, see  Norton  J/.  State,  74  Ind.  337; 
Burke  v.  State,  34  Ohio  St.  79. 

Miscellaneous  Averments — Members  of 
Unincorporated  Association. — If  the  as- 
sociation is  unincorporated,  the  indi- 
viduals comprising  it  being  the  own- 
ers, their  names  should  appear  in  the 
indictment.  Pells  v.  State,  20  Fla. 
774- 

Capable  of  Holding  Property. — It  is 
not  necessary  to  allege  that  the  cor- 
poration is  capable  of  holding  prop- 
erty.    State  V.  Shields,  89  Mo.  259. 

Names  of  Occupiers. — In  case  a  corpo- 
ration is  the  owner  of  a  house,  the 
names  of  the  dwellers  of  the  house 
need  not  be  set  forth  in  the  indictment. 
State  V.  Emmons,  72  Iowa  265. 

Incorporated  in  Two  States.  —  An 
averment  that  the  building  belongs  to 
a  corporation  organized  under  the  laws 
of  two  different  states,  is  not  defective. 
Kincaid  v.  People,  139  111.  216. 

Averment  of  Special  Property  in  a  Car. 
— Sufficient  to  aver  such  possession  is 
the  following  allegation,  "  In  the 
possession,  care,  control,  and  custody 
of  the  C,  B.  and  Q.  R.  Co."  State  v. 
Mclntire,  59  Iowa  264. 

2.  Davis  V.   State,   38  Ohio  St.  505. 
But      "the     infirmary    of    Morgan 

county,"  simply,  would  have  been  an 
insufficient  averment. 

3.  2  East  P.  C.  513:  Jackson  v.  State, 
55  Wis.  592.  See  VI.  3.  /.  Joint  Own- 
ers, infra. 

"  Dwelling-house  of  A  "  is  a  good 
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Misspelling.— -Misspelling  of  the  name  is  a  fatal  error  unless  by 
statutory  enactment  such  error  is  made  one  of  mere  form,  and  im- 
material.* 

Several  Owners. — The  common  law  requires,  in  an  indictment  for 
burglary,  a  precise  averment  of  the  names  of  each  of  the  several 
owners  of  the  building  burglariously  entered.^ 


averment  in  the  common-law  indict- 
ment for  burglary,  under  the  English 
statutes,  and  under  Rev.  Stat.  Wis., 
c-  165,  §v^  9,  10.  Bell  z/.  State,  20  Wis. 
601. 

Sufficient  Averment. — Arid  it  is  a 
sufficient  averment  that  such  building 
was  A's  place  of  residence,  and  that 
he  occupied  it  as  such  at  the  time. 
Bell  V.  State,  20  Wis.  601. 

"  Belonging  to  "  A  is  sufficient  aver- 
ment.    State  V.  Fox,  80  Iowa  312. 

The  Christian  Name  of  the  owner 
must  be  stated  in  the  indictment. 
Jackson  v.  State,  55  Wis.  592.    Nor  can 


the   person  as   one    "  Richard  ," 

seems,  according  to  the  reporter,  to 
have  been  held  not  a  fatal  defect, 
though  one  judge  doubted  its  suffi- 
ciency.     Cole's  Case,  2  East  P.  C.  513. 

1.  Reg.  V.  Cranage,  i  Salk.  385; 
Woodward's  Case,  i  Leach  Crim.  L. 
(2d  ed.)  216,  note;  Olive  v.  Com.,  5 
Bush  (Ky.)  376;  State  v.  Hutchinson, 
III  Mo.  257;  People  v.  Hagan  (Su- 
preme Ct.).  14  N.  Y.  Supp.  233. 

2.  White  V.  State,  72  Ala.  195. 

See  infra,  for  exceptions  under  the 
various  headings.  But  by  statute,  in 
Alabama  (Acts  1878,  p.  46)  the  owner- 


it  be  stricken  out  to  enable  the  allega-     ship  may  be    averred    in    any    one   or 


tion  to  conform  with  the  proof,  as  the 
indictment  would  then  be  bad  for  un- 
certainty.    Jackson  v.   State,  55  Wis. 

592. 

Contra. — The  name  of  the  owner  was 
Thomas  H.  Elder,  while  that  averred 
was  T.  H.  Elder.  It  was  held  not  a 
material  variance,  where  they  were 
one  and  the  same  person.  State  v. 
Short,  54  Iowa  393. 

Proof  of  Christian  Name  need  not  cor- 
respond precisely  with  the  allegation, 
if  the  defendant  was  not  prejudiced 
by  the  variance  (construing  Mo. 
Rev.  Stat.  1889,  §  4114);  as,  the  aver- 
ment of  "  Theodore  V.,"  the  owner  be- 
ing *'  Theodrick  V."  State  v.  Hutch- 
inson, III  Mo.  257. 

Christian  Name  Unknown.  —  Where 
the  Christian  name  is  unknown,  the 
indictment  should  state  the  fact  thus: 

*' M.,  whose  Christian  name  was 

to  the  grand  jury  unknown;"  and  this 
is  sufficient.  Jackson  v.  State  (Ala., 
1894),  15  So.  Rep.  344. 

Proof  of  Name. — The  name  should 
be  proved  as  laid.  The  middle  letter, 
while  not  necessary  to  be  inserted, 
yet,  if  so  done,  must  be  proved  as  laid. 
Price  V.  State,  19  Ohio  423. 

Misnomer. — The  allegation  "  Henry 
Oberhellman  "  did  not  suffice  where 
the  owner  was  Ober  Hellman.  Con- 
ner V.  State,  14  Mo.  566.  See  also 
State  V.  Branham,  13  S.  Car.  392, 
where  misnomer  did  not  avail. 

Omission  of  Surname,  and   describing 


more  of  several  owners.  Williams  v. 
State,  67  Ala.  183. 

Names  Unknown. — Where  the  names 
of  the  persons  injured  in  property 
are  unknown,  it  is  sufficient  to  aver 
"some  persons  to  the  jurors  un- 
known." State  V.  Mclntire,  59  Iowa 
264.  See  also  State  v.  Clifton,  30  La. 
Ann.  951.  Especially  is  this  the  case 
in  Iowa,  under  Code,  §§  4302,  4305, 
subd.  6,  providing  that  an  erroneous 
allegation  as  to  the  name  of  a  person 
is  immaterial.  State  v.  Mclntire,  59 
Iowa  264. 

Joint  Owners. — Under  Alabama  Code, 
§  4800,  abrogating  the  common-law 
rule,  a  house  belonging  to  several 
joint  owners  may  be  laid  in  an  indict- 
ment as  the  property  of  any  one  or 
more  of  them.  White  v.  State,  72 
Ala.  195. 

Joint  Tenants. — An  indictment  for 
breaking  into  a  warehouse,  improperly 
laid  the  ownership  thereof  in  A,  where 
it  was  leased  to  A  and  B,  although 
there  was  a  dwelling  under  the  same 
roof,  with  internal  communication 
with  the  warehouse,  which  was  leased 
to  A  alone.  Rex  v.  Jenkins,  R.  &  R. 
C.  C.  244. 

To  the  same  effect  is  the  decision  in 
Saxton's  Case,  2  Harr.  (Del.)  533, 
holding  fatally  defective  an  averment 
of  the  ownership  of  a  store  in  A,  when 
it  belonged  to  A  and  B  jointly. 

But  in  Johnson  v.  Com.,  87  Ky.  189, 
the  contrary  was  adjudged,    holding 
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Partners. — In  the  case  of  partners,  as  in  that  of  others  previously 
mentioned,  where  the  ownership  is  in  more  than  one,  the  common- 
law  rule  requiring  all  the  owners  to  be  averred,  also  holds,  though 
there  are  departures  therefrom,  under  statutes.* 

e.  Workhouse. — In  an  indictment  for  burglary  in  the  work- 
house of  a  poor-law  union,*  the  averment  of  ownership  of  the 
dwelling  in  the  guardians  of  the  poor  of  that  union  was  held 
correct.* 

/.  Several  Counts. — It  is  frequently  found  advisable,  when 
the  ownership  of  a  building  is  in  doubt,  to  allege  in  distinct  counts 
all  the  probable  owners,  so  as  to  avoid  a  variance  at  the  trial.'* 


an  averment  of  the  ownership  of  a 
barber  shop  in  one  of  two  joint  tenants 
to  be  good. 

Tenants  in  Conunon. — As  in  the  case 
of  joint  tenants,  the  common  law  re- 
quires the  ownership  to  be  laid  in  all 
of  the  tenants  in  common.  White  v. 
State,  72  Ala.  195;  Webb  v.  State,  52 
Ala.  423.  However,  in  Alabama  the 
ownership  may  be  laid  in  any  one  or 
more  of  them  (Code,  §  4800),  abro- 
gating the  above  rule.  White  v.  State, 
72  Ala.  195. 

Where  the  house  was  erected  by  B 
on  the  lands  of  A,  for  the  joint  use  of 
both,  and  at  the  time  of  the  breaking 
was  in  their  joint  use,  it  was  held  cor- 
rect to  aver  the  ownership  of  the  house 
in  both  A  and  B,  the  court  holding 
that  "  its  ownership  was  severed  from 
that  of  the  freehold,  and  it  was  held 
by  them  as  tenants  in  common." 
Webb  V.  State,  52  Ala.  423. 

1.   White  V.  State,  72  Ala.  195. 

But  under  the  statute  it  may  often 
be  laid  in  any  one  or  more  of  the  part- 
ners. White  V.  State,  72  Ala.  195; 
Williams  v.  State,  67  Ala.  183;  also 
People  V.  Edwards,  59  Cal.  359. 

Firm  Name  not  Sufficient. — The  own- 
ership of  a  building  (Rev.  Code  Ala., 
§  3695)  should  not  be  laid,  in  a  part- 
nership, by  the  firm  name  merely,  but 
the  names  of  the  individuals  com- 
posing the  firm  should  be  stated. 
Davis  V.  State,  54  Ala.  88.  See  Beall 
V.  State,  53  Ala.  460.  And  when 
both  the  firm  and  the  Christian 
names  are  given,  there  must  be 
proof  of  both.  Proof  of  the  former, 
without  the  latter,  is  insufficient. 
Doan  V.  State,  26  Ind.  495.  But  see 
State  w.McAnulty,  26  Kan.  533,  where, 
under  an  information  charging  a 
breaking  and  entering  the  store  of  J. 
C.  C.  and  F.  G.  S.,  partners  doing 
business  under  the  firm  name  of  C.  & 


S.,  it  was  held  not  error  for  the  court 
to  charge  the  jury  that  it  was  sufficient 
to  find  that  the  building  belonged  to 
C.  &  S. 

Firm  Name  Sufficient. — So  held  in 
People  z/.  Rogers,  81  Cal.  209;  People 
V.  Henry,  77  Cal.  445. 

After  Verdict. — The  omission  to  set 
forth  the  names  of  the  partners  is  not 
a  substantial  error,  to  be  taken  ad- 
vantage of  after  verdict.  Hatfield  v. 
State,  76  Ga.  499. 

Averment  of  Partnership. — When  the 
ownership  is  laid  in  the  firm  name,  it 
is  unnecessary  to  state  the  fact  of  such 
partnership.  People  v.  Henry,  77 
Cal.  445;  People  v.  Rogers,  81  Cal. 
209. 

Averment  of  Fact  of  Ownership  of 
Building. — Nor  is  it  necessary  to  allege 
that  the  partners  are  the  owners  of 
the  building  broken  into,  or  of  its 
contents.  People  v.  Rogers,  81  Cal. 
209. 

2.  Stat.  5  &  6  Wm.  IV.,  c.  6q,  §  7. 

3.  Reg.  V.  Frowen.  4  Cox.  C.  C. 
266. 

4.  In  Webb  v.  State,  52  Ala.  423, 
where  the  matter  of  variance  between 
allegation  and  proof  of  ownership  was 
before  the  court  for  decision,  the  court 
remarked:  "  All  difficulty  on  this  point 
would  be  obviated  if  the  prosecuting 
officer,  in  drawing  the  indictment, 
when  the  ownership  is  uncertain  or  in 
doubt,  would  insert  several  counts, 
averring  the  ownership  to  be  in  the 
different  persons  in  whom  the  evi- 
dence tends  to  show  an  interest.  A 
speedy  administration  of  the  criminal 
law  would  be  promoted,  and  fewer  of- 
fenders would  escape  the  penalties 
they  have  justly  incurred." 

For  instances  in  which  this  expedi- 
ent was  practised,  see  Rex  v.  Jarvis, 
I  M.  C.  C.  7;  People!'.  Smith,  i  Park. 
Cr.  Rep.  (N.  Y.)329;  Jones  v.  Honey- 
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g.  Miscellaneous  Defects. — Defects  that  arise  from  the 
use  of  unusual  forms,  bad  grammar  or  punctuation,  or  from  the 
ill  arrangement  of  a  sentence,  are  not  usually  deemed  fatal  to  the 
averment  of  ownership.*     See  article  Indictments. 

3.  In  Whom  Alleged — a.  IN  General. — The  proper  party  to 
be  laid  as  the  owner  of  the  building,  in  an  indictment  for  bur- 
glary, involves  the  consideration  of  a  subject  somewhat  complex, 
and  one  in  which  no  brief  precise  rule  can  be  easily  framed  to 
meet  every  case  that  may  arise.*  Speaking  generally,  the  owner- 
ship is  properly  laid  in  the  party  having  the  exclusive  possession 
and  control  of  the  premises  broken  into,  unless  such  possession 
is  by  an  agent  or  servant  for,  and  instead  of,  the  principal  or 
master.^ 


well,   I    City    Hall   Rec.  (N.   Y.)  183; 
State  V.  Outlaw,  72  N.  Car.  601. 

1.  Unusual  Form. — "  A  certain  house 
then  and  there  occupied  and  con- 
trolled by  A,"  is  a  sufficient  averment. 
Sullivan  v.  State,  13  Tex.  App.  464. 

Ill  Arrangement — Bad  Punctuation  or 
Grammar. — The  ov/nership  of  a  store- 
house was  sufficiently  alleged  as  "a 
certain  storehouse,  not  adjoining  or 
occupied  with  the  dwelling-house  of 
one  B,"  although  there  was  no  comma 
after  "dwelling-house."  Butler  v. 
Com.,  81  Va.  162. 

And  the  averment,  "  a  certain  mill- 
house  not  adjoining  to  or  occupied 
with  the  dwelling-house  of  F,"  suf- 
ficiently averred  the  ownership  of  the 
mill-house.  Webster  v.  Com.,  80  Va. 
598. 

The  ownership  of  each  and  every 
building  was  properly  averred  in  the 
following  allegation:  "A  building 
within  the  curtilage  of  a  dwelling- 
house;  or  a  shop,  storehouse,  ware- 
house, or  other  building  of  W.  H.," 
even  with  the  semicolon  between 
"  dwelling-house  "  and  "shop."  Ward 
V.  State,  50  Ala.  120. 

Contra. — But  the  ownership  of  an 
outhouse  and  a  cellar  was  held  not 
properly  laid,  or  laid  at  all,  in  this 
averment  in  the  indictment:  "Out- 
house and  cellar  not  adjoining  to,  nor 
occupied  with,  the  dwelling-house  of 
A;"  and  the  defect  was  fatal.  State  v. 
Hupp,  31  W.  Va.  355;  see  also  State 
V.  Reece,  27  W.  Va.  375,  for  a  similar 
defective  averment. 

2.  2  East  P.  C.  499,  after  speaking 
of  arson,  says:  "  In  burglary  the  rule 
is  much  more  complex;  the  ownership 
being  neither  referable  altogether  to 
the  legal  title,  nor  to  the  possession. 


but  partaking  sometimes  of  one,  some- 
times of  the  other,  as  well  as  of  both." 
See  also  2  Russell  on  Crimes  (gth  ed.) 
24;  Webb  V.  State,  52  Ala.  423. 

3.  Smith's  Case,  5  City  Hall  Rec. 
(N.  Y.)  167. 

The  ownership  must  be  laid  in  the 
one  who  has  an  interest  in  the  prem- 
ises, either  as  occupant  or  owner. 

"  The  material  point  to  be  ascer- 
tained will  be,  whether  the  ownership 
remains  with  the  proper  owner  of  the 
dwelling-house,  and  is  exercised  by 
him,  either  by  his  own  occup:.L  on  or 
by  that  of  other  persons  on  his  ac- 
count, or  whether  the  proper  owner 
has  given  such  an  interest  to  other 
persons,  in  the  whole  or  in  parts  of 
the  dwelling-house,  as  to  constitute  an 
ownership  in  such  other  persons."  2 
Russell  on  Crimes  (9th  ed.)  25.  See 
also  Webb  v.  State,  52  Ala.  423. 

Party  in  Occupancy,  Possession,  and  Con- 
trol.— The  ownership  is  correctly  laid 
in  the  party  or  parties  having  the  oc- 
cupancy, possession,  and  control  at 
the  time  of  the  alleged  burglary. 
Matthews  v.  State,  55  Ala.  65;  Marie- 
ham  V.  State,  25  Ga.  52;  State  v. 
Parker,  16  Nev.  79;  State  v.  Outlaw, 
72  N.  Car.  598,  citing  and  distingtiish- 
ing  State  v.  Jenkins,  5  Jones  (N.  Car.) 
430;  Bauer  v.  State,  25  Ohio  St.  70; 
State  V.  Scripture,  42  N.  H.  485;  State 
V.  Cocker,  3  Harr.  (Del.)  554.  See 
Woodward's  Case,  i  Leach  Crim,  L. 
(2d  ed.)  243,  note. 

An  allegation  of  a  person  "control- 
ling" a  railroad  car  is  a  sufficient  one  of 
ownership.  Hamilton  v.  State,  26  Tex. 
App.  215;  Pyland  v.  State  (Tex.  Crim. 
App.,  1894),  26  S.  W.  Rep.  621. 

Unoccupied  House. — The  ownership- 
of  an  occupied  house  should,  of  course,. 
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Mere  Possession. — In  some  of  our  states  the  rule  has  been  somewhat 
modified,  so  as  to  permit  the  averment  of  ownership  in  any  one  in 
possession,  if  it  is  rightful  as  against  the  burglar.* 

General  and  Special  Owner. — Where  there  is  one,  Other  than  the 
holder  of  the  legal  title,  in  ogcupancy  and  possession  of  the 
premises,  the  ownership  is  usually  laid  in  him,  if  his  interest  is 
fixed,  certain,  and  for  a  definite  period,  and  if  his  occupancy  is  in 
his  own  right ;  otherwise  not.* 


I 


be  laid  in  the  owner,  as  having  the 
actual  or  constructive  possession. 
Com.  V.  Reynolds,  122  Mass.  458. 

No  Estate  in  Occupier.— If  the  ser- 
vant, clerk,  or  employee  occupies  the 
house,  but  has  no  estate  therein  as 
lessee,  or  tenant  at  will,  or  tenant 
at  sufferance,  ownership  should  be 
laid  in  the  owner.  State  v.  Outlaw, 
72  N.  Car.  598,  reconciling  State  v. 
Jenkins,  5  Jones  (N.  Car.)  430. 

Proof  of  the  ownership  is  essential, 
and  a  variance  in  evidence  is  fatal. 
Woodward's  Case,  i  Leach  Crim.  L. 
(2d  ed.)  243;  White's  Case,  2  Leach 
Crim.  L.  (2d  ed.)  216. 

1.  Smith  V.  People,  115  111.  17. 

In  Florida,  in  an  indictment  under 
Laws  1883,  c.  3463,  it  is  not  necessary 
to  allege  ownership  in  any  particular 
individual.  In  the  case  before  the 
court,  the  averment  of  the  person  in 
possession  as  owner  was  held  suffi- 
cient.     Tilly  V.  State,  21  Fla.  242. 

In  Georgia,  under  the  Penal  Code, 
all  that  is  required  is  that  "  the  in- 
dictment should  identify  the  dwelling 
broken  and  entered  with  burglarious 
intent,  and  that  it  should  show  that  it 
was  not  the  dwelling  of  the  party  so 
breaking  and  entering,  but  that  it  was 
occupied  by  the  prosecutor."  Jones 
V.  Slate,  75  Ga.  825. 

2.  Webb  V.  State,  52  Ala.  423. 

In  the  General  Owner. — "Where  the 
legal  title  to  the  whole  mansion  re- 
mains in  the  same  person;  there,  if  he 
inhabit  it  either  by  himself,  his  fam- 
ily, or  servants,  or  even  by  his  guests, 
the  indictment  must  lay  the  offense  to 
be  committed  against  his  mansion." 
2  East  P.  C.  500.  Also  I  Hawk.  P.  C, 
c-  38.  §  13.  to  the  same  point,  holding 
that  "  if  several  persons  dwell  in  one 
house,  as  servants,  guests,  or  tenants 
at  will,  or  otherwise,  having  no  fixed 
and  certain  interest  in  any  part  there- 
of, and  a  burglary  be  committed  in 
any  one  of  their  apartments,  it  seems 
clear   that    the    indictment  shall  lay 


the  offense  in  the  mansion-house  of 
the  proprietor." 

Need  not  Own  the  Fee. — Webb  v. 
State,  52  Ala.  423.  See  b.  Landlord 
and  Tenant,  infra. 

In  the  Special  Owner. — If,  however, 
distinct  families  be  in  exclusive  occu- 
pation of  the  house,  as  their  domicile, 
with  no  interference  from  the  owner, 
or  if  persons  have  but  a  part  of  the 
house,  having  a  distinct  entrance  from 
that  of  the  owner  (if  he  occupies  the 
other  part  of  the  house),  the  part  of 
the  house  broken  into,  it  seems, 
should  be  laid  as  the  house  of  the 
special  owner  or  occupier.  2  East 
P.    C.    500;  I    Hawk.    P.   C,  c.   38,  § 

13- 

Common  and  Separate  Entrances. — The 
ground  is  taken,  in  i  Hawk.  P.  C,  c. 
38,  §  13,  that  it  makes  no  difference 
whether  the  entrances  are  common  or 
separate.  But  in  2  East  P.  C.  505, 
it  is  held  to  be  essential  that  the  oc- 
cupier, when  averred  as  owner,  must 
have  a  separate  entrance.  See  State 
V.  Rand,  33  N.  H.  216.  See  also  b. 
Landlord  and  Tenant,  and  (2)  When- 
Several  .Apartments ,  infra. 

Cellar.— In  i  Hawk.  P.  C,  c.  38,  §  13, 
it  is  held  that  a  lodger  in  a  cellar  may 
be  laid  as  the  owner  thereof,  whether 
or  not  the  said  cellar  has  any  commu- 
nication with  the  rest  of  the  house. 
But  see  Kelyng  J.  Rep.  83.  Gibson's 
Case,  2  East  P.  C.  507.  seems  to  sup- 
port the  contention  of  Hawkins. 

Separation  from  Rest  of  Building — Oc- 
cupation by  Consent.  — The  averment  of 
"storehouse  of  the  Gulf  Brewery" 
was  proper  where  the  storehouse  occu- 
pied, by  consent  of  the  owners,  the 
basement  room  where  the  burglary 
was  committed,  and  the  said  room  was 
separated  by  compartments  and  locked 
doors  from  the  rest  of  the  building. 
People  V.  McCloskey,  5  Park.  Cr.  Rep. 
(N.  Y.)57, 

Need  not  Own  the  Fee. — It  is  not  nec- 
essary for  the  owner  averred  to  own 
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Laid  in  Both. — Frequently,  in  such  cases,  both  the  general  and 
the  special  owners  are  laid,  in  the  indictment,  in  appropriate 
language  defining  the  relation.* 

b.  Landlord  and  Tenant — (i)  In  General. — The  tenant,  or 
one  in  the  character  of  such,  is  the  proper  person  to  be  averred  as 
the  owner  in  the  indictment,  where  he  is  in  exclusive  possession. 
And  if  he  holds  under  a  lease,  he  must  be  so  laid.* 


the  fee  in  the  property.     Rex  v.  Mar- 
shall, I  M.  C.  C.  158. 

Nor  even  Pay  Bent. — Rex  v.  Marshall, 
I  M.  C.  C.  158.  See  b.  Landlord  and 
Tenant,   infra. 

1.  Johnson  v.  State,  73  Ala.  483; 
Ashton  V.  State,  68  Ga.  25. 

A  being  the  owner,  and  B  being  in 
possession,  the  averment,  "  the  prop- 
erty of  A.  and  used  as  a  dwelling- 
house  by  one  B,"  was  held  good.  See 
also  Winslow  v.  State,  26  Neb.  308; 
State  V.  Dan,  18  Nev.  345. 

Where  A  was  the  owner,  and  B  a 
clerk  who  slept  in  the  house  and  pro- 
tected the  property,  the  following  was 
held  a  good  allegation,  "  Dwelling- 
house,  the  property  of  A,  then  occu- 
pied by  B."  State  v.  Williams,  90  N. 
Car.  724,  discussing  State  v.  Potts,  75 
N.  Car.  129. 

In  Different  Counts. — Ownership  may 
be  alleged  in  both  the  general  and  the 
special  owners,  each  in  a  different 
count.     Johnson  v.  State,  73  Ala.  483. 

Proof.— In  State  v.  Dan,  18  Nev.  345, 
a  further  allegation,  in  addition  to 
that  of  ownership  in  A,  that  the  prem- 
ises were  occupied  by  a  particular 
tenant  B,  was  deemed  imrflaterial, 
and  not  necessary  to  be  proved. 

2.  Kennedy  v.  State,  81  Ind.  379; 
State  V.  Rand,  33  N.  H.  216;  Thomas 
V.  State,  97  Ala.  5.  See  i  Hawk.  P. 
C,  §  16,  c.  38;  2  East.  P.  C.  507. 

In  McCrillis  v.  State,  69  Ind.  159, 
citing  2  Russell  on  Crimes  29,  it  was 
held  a  fatal  variance  to  allege  the 
ownership  of  a  house  in  the  owner  of 
the  fee,  instead  of  the  lessee  in  exclu- 
sive possession.  See  Arch.  Crim.  PI. 
(8th  ed.)  1097  for  collection  of  authori- 
ties. 

But  if  the  servant,  clerk,  or  employee 
occupying  the  house  broken  into  has 
no  estate  therein  as  lessee,  tenant  at 
will,  or  tenant  at  sufferance,  it  should 
be  charged  in  the  owner  of  the  house. 
State  V.  Outlaw,  72  N.  Car.  598,  and 
State  z/.  Jenkins.  5  Jones  (N.  Car.)  430, 
Teconciled, 


Rent  Free — Tenant  at  Will.— Where 
one  is  permitted  to  live  rent  free  in  a 
house,  the  ownership  is  properly  laid 
in  him,  he  being  a  tenant  at  will. 
Rex  V.  Collett,  R.  &  R.  C.  C.  498. 
See  Rex  v.  Marshall,  i   M.  C.  C.  158. 

Rent — Manner  of  Paying. — The  man- 
ner in  which  the  rent  is  paid  does  not 
change  the  rule.  Kennedy  v.  State, 
81  Ind.  379.  See  Martha  Jones'  Case, 
2  Leach  Crim.  L.  (2d  ed.)  434,  2  East 
P.  C.   504. 

Part  of  a  Building. — The  ownership 
is  correctly  laid  in  a  tenant  who  is  in 
exclusive  occupation  and  control  of  a 
distinct  and  separate  portion  of  a 
building.  In  State  v.  Rand,  33  N.  H. 
216,  the  ownership  was  held  correctly 
laid  in  a  savings  bank  which  was  a 
tenant  of  another  bank  occupying  the 
rest  of  the  building,  but  having  a  sep- 
arate outer  door,  the  portion  so  occu- 
pied being  a  distinct  part  of  the  build- 
ing. The  savings  bank  had  exclusive 
occupation  of  its  rooms  as  tenant, 
and  entered  by  another  door  than  the 
owners',  its  door  being  used  by  other 
tenants  also.  See  (2)  When  Several 
Apartments,  infra. 

Servant. — When  one,  though  a  ser- 
vant, stands  in  the  character  of  a 
tenant,  he  should  be  set  forth  as  the 
owner  of  the  premises  occupied  by 
him.  In  Rex  v.  Jarvis,  i  M,  C.  C. 
10,  a  servant  lived  in  a  house  of  his 
master's  at  a  yearly  rent,  he  being  al- 
lowed to  live  there  by  reason  of  his 
service.  The  ownership  was  held 
correctly  laid  in  him,  he  being  liable 
to  distraint  for  rent.  See  Ashton  v. 
State,  68  Ga.  25,  infra. 

But  in  Rex  v.  Stock,  R.  &  R.  C.  C. 
185,  a  servant  who  occupied  and  paid 
hire  for  certain  rooms  in  a  house, 
being,  with  his  family,  the  sole  occu- 
pant of  the  premises — said  rooms  so 
inhabited  being  part  of  the  building 
in  which  the  brewery  business  of  the 
owner  was  conducted — was  not  con- 
sidered by  the  court  as  a  tenant  of  the 
premises,  and  the  ownership  was  held 
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(2)  When  Several  Apartments. — In  general,  if  the  tenant  hires  a 
part  of  the  house,  for  his  occupancy,  actually  divided  from  the 
rest  and  having  a  door  of  its  own  to  the  street,  the  ownership  of 
the  apartment  so  owned  should  be  laid  in  said  tenant.* 


correctly  laid  in  the  master  and  owner. 
See  {d)  Master  and  Servant,  infra. 

Sheriff. — The  indictment  correctly 
laid  the  ownership  of  a  building  in  a 
sheriff  who  was  holding  the  same  un- 
der a  writ  of  attachment,  and  occupied 
the  house  under  a  rental  contract,  the 
rent  to  be  paid  out  of  the  proceeds  of 
the  sale  of  the  goods  so  levied  on. 
Lenhart  v.  State  (Tex.  Crim.  App. 
1894),  27  S.  W.  Rep.  260. 

Unnecessary  Allegation. — Nor  was  it 
necessary  to  allege  that  he  held  the 
goods  and  occupied  the  house  as 
sheriff.  Lenhart  v.  State  (Tex.  Crim. 
App.,  1894),   27  S.  W.  Rep.  260. 

Sheriff  Watching  Property. — But  the 
ownership  should  not  be  laid  in  a 
sheriff  placed  in  a  house  to  watch 
property  on  the  night  of  the  burglary. 
Lenhart  v.  State  (Tex.  Crim.  App., 
1894),  27  S.  W.  Rep.  260. 

Ownership  in  more  Constant  Besident. 
— In  Ashton  v.  State,  68  Ga.  25,  it  was 
decided  that  where  there  is  more 
than  one  tenant  or  resident  at  inter- 
vals, the  ownership  of  the  house 
should  be  laid  in  him  who  most  uses 
it  as  a  residence.  And  it  was  proper- 
ly laid  in  A,  who  occupied  one  of  the 
rooms  of  the  house  as  a  habitation 
very  often,  although  he  had  also  a 
home  elsewhere,  and  although  B  oc- 
casionally lodged  in  one  room  of  said 
house  when  visiting  the  place,  and  on 
such  occasions  was  master  of  A. 

1.  Hawk.  P.  C.  38,  §  15;  Kelyng  J. 
Rep.  83-84;  State  v.  Rand,  33  N.  H. 
216.  See  People  v.  McCloskey,  5  Park. 
Cr.  Rep.  (N.  Y.)  57- 

There  is  an  important  distinction 
made  between  cases  where  the  owner 
who  lets  apartments  resides  under  the 
same  roof  himself  and  where  he  does 
not.  I  Hawk.  Pl.,c.  38,  ^«5  13,  14,  fails 
to  note  the  distinction,  though  Kelyng 
J.  Rep.  84  does. 

When  the  Owner  is  under  the  Same 
Eoof  with  those  to  whom  he  lets  apart- 
ments, and  there  is  but  one  outer  door 
at  which  he  and  his  lodgers  enter,  the 
ownership  of  the  apartments  should 
be  laid  in  said  owner,  2  Russell  on 
Crimes  (9th  ed.)  36;  Rex  v.  Gibbons, 
R.  &  R.  C.  C.  442;  even  though  he 
resides   in   said  house  constructively 


only,  Rex  v.  Gibbons,  R.  &  R.  C.  C. 
442.  See  Rex  v.  Sefton,  R.  &  R.  C.  C. 
202.  And  though  the  inmates  have 
several  rooms  in  a  house,  of  which 
rooms  they  keep  the  keys,  and  inhabit 
the  same  severally  with  their  families, 
yet  if  they  enter  the  house  at  one 
outer  door  with  the  owner,  these 
rooms  cannot  be  said  to  be  the  dwell- 
ing-houses of  the  inmates,  but  that  of 
the  owner.  2  Leach  Crim.  L.  (2d  ed.) 
85,  note. 

Contra. — Where  there  is  a  distinct 
outer  door,  see  State  v.  Rand,  33  N. 
H.  216. 

Where  the  Owner  does  not  Beside  under 
Same  Boof,  or  where  he  and  his  lodgers 
enter  at  different  outer  doors,  the 
apartments  are  properly  considered 
the  mansion-house  of  each  lodger,  2 
Russell  on  Crimes  (9th  ed.)  36  ;  as 
where  two  or  more  rent  different  parts 
of  the  house,  and  the  whole  between 
them,  2  Russell  on  Crimes  (9th  ed.) 
37.  See  Reg.  v.  Eye,  9  Ad.  &  El.  670, 
36  E.  C.  L.  239.  Also  Rex  v.  Bailey, 
I  M.  C.  C.  23;  Rogers'  Case,  2  Leach 
Crim.  L.  (2d  ed.)  84,  2  East  P.  C. 
506;  Carroll's  Case,  2  Leach  Crim.  L. 
(2d  ed.)  205,  2  East  P.  C.  506.  Also 
Grapshaw's  Case,  i  Leach  Crim.  L. 
427,  where  A,  one  of  three  tenants  in- 
habiting the  whole  of  the  house  be- 
tween them,  with  one  outer  door  in 
common  to  all  the  inmates,  rented  the 
ground  floor  and  a  single  room  up  one 
flight  of  stairs.  A  room  broken  open 
on  the  ground  floor  was  properly  laid 
as  that  of  A.  2  Leach  Crim.  L.  (2d  ed.) 
333,  2  East  P.  C.  506.  Also  People 
V.  Bush,  3  Park.  Cr.  Rep.  (N.  Y.)  552. 

Error  to  Lay  Ownership  in  Two  Occupy- 
ing Distinct  Parts. — In  Jones's  Case,  2 
Leach  Crim.  L.  (2d  ed.)  434,  2  East 
P.  C.  504,  the  ownership  was  held  to 
be  improperly  laid  in  A  and  B,  where 
they  occupied  separate  and  distinct 
parts  of  the  same  house,  with  no  in- 
ternal communication  and  with  sepa- 
rate doors  opening  on  the  street,  even 
though  originally  the  two  parts  were 
one  and  the  same  dwelling-house,  and 
communicating,  and  though  the  rent 
and  taxes  were  paid  jointly  out  of  the 
partnership  fund. 

Although  Proof  Fails  to  Disclose  which. 
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c.  Rooms  in  Public  House, — In  an  indictment  for  burglary 
in  the  rooms  of  an  inn  or  a  hotel,  the  ownership  of  such  rooms  is 
usually  laid  in  the  landlord  of  the  house,  not  in  the  lodger  in  the 
rooms.* 


Part  Stolen  from.  —  And  in  Com.  v. 
Thompson,  g  Gray  (Mass.),  io8,  under 
Rev.  Stat.,  c.  133,  5^  11,  the  ownership 
of  a  shop  was  held  correctly  laid  in 
one  of  two  tenants  thereof,  each  pay- 
ing rent  and  each  occupying  a  dis- 
tinct part  of  the  shop,  although  the 
proof  did  not  disclose  which  part  was 
burglarized  and  stolen  from. 

Entrance  Common  or  Distinct. — The 
authorities,  almost  without  exception, 
sustain  the  general  rule  that  where 
there  is  a  distinct  entrance  or  outer 
door  for  the  tenant  the  ownership 
should  be  laid  in  him.  2  East  P.  C. 
505;  2  Russell  on  Crimes  (9th  ed.)  36, 
note  37;  Fenn  v.  Graften,  2  Bing.  N. 
Cas.  617,  29  E.  C.  L.  433.  3  Scott  56; 
State  V.  Rand,  33  N.  H.  216 ;  see 
also  cases  cited,  supra,  under  heading 
Where  Owner  does  not  Reside  under 
Same  Roof. 

In  Monks  v.  Dykes,  4  M.  &  W.  567, 
the  landlady  was  held  the  proper  per- 
son to  charge  ownership  of  A's  room, 
A  being  a  lodger  in  her  house,  and  she 
keeping  the  key  of  the  outer  door. 
2  Russell  on  Crimes  (6th  ed.)  36, 
note. 

But  where  a  father,  owning  the 
whole  building,  of  which  the  shop  was 
a  part,  let  the  latter,  with  a  passage 
and  cellar,  to  his  son,  but  used  a' part 
of  the  building  exclusively  as  his  own 
dwelling-house,  the  ownership  of  the 
shop  was  properly  laid  in  said  father, 
though  there  was  a  distinct  entrance 
thereto.  There  was  also  communica- 
tion with  the  father's  cellar.  Rex  v. 
Sefton,  R.  &  R.  C.  C.  202. 

Common  Entrance. — Where  the  owner 
and  the  tenant  use  a  common  entrance 
or  outer  door,  the  ownership  of  the 
apartments  of  the  latter  is  usually 
laid  in  the  former.  2  East  P.  C.  500, 
505;  2  Russell  on  Crimes  (9th  ed.)  36; 
Rex  V.  Gibbons,  R.  &  R.  C.  C.  422;  2 
Leach  Crim.  L.  (2d  ed.)  85;  Kelyng 
J.  Rep.  83,  84.  See  State  v.  Betsall, 
II  W.  Va.  703.    • 

Private  Contract. — This  rule  holds, 
unless,  by  reason  of  a  private  contract 
between  the  parties,  the  dwelling- 
house  has  been  severed  so  as  to  make 
several   dwelling-houses,     i    Hale  P. 

c.  557. 


Contra. — In  People  v.  St.  Clair,  38 
Cal.  137,  under  an  indictment  for 
breaking  and  entering  a  room  or 
apartment,  it  was  held  correct  to 
charge  the  ownership  thereof  in  the 
sublessee  of  one  who  leased  and  had 
general  supervision  and  control  of  the 
whole  house,  the  subtenant  occupying 
his  room  as  a  lodger,  though  both 
used  the  same  outer  door  in  common. 

Subtenant. — This  last  case  seems  to 
be  contrary  to  the  decision  in  Parmen- 
ter's  Case,  2  Russell  on  Crimes  (2d 
ed.)  38,  I  Leach  C.  C.  537,  note.  In 
this  case  A  and  B  were  partners;  A 
was  the  lessee  of  the  whole  premises, 
and  paid  all  the  rent  and  taxes.  B 
had  an  apartment  in  the  building, 
paying  A  a  certain  amount  for  board 
and  lodging,  as  well  as  a  proportion 
of  the  rent  and  taxes  for  the  shop  and 
warehouses  on  the  premises.  Bur- 
glary being  committed  in  the  shop,  the 
court  held  that  the  ownership  was 
properly  laid  in  A,  the  lessee  of  the 
whole. 

Though  Both  Have  Keys. — And  where 

A,  the  lessee  of  the  premises,  allowed 

B,  for  a  consideration,  to  keep  his 
horse  and  feed  in  the  barn,  both  using 
a  common  outer  door  and  carrying 
keys  thereto,  the  ownership  was  held 
properly  laid  in  A.  State  v.  Betsall, 
II  W.  Va.  729. 

Buildings  within  a  Common  Inclosure 
— Adjoining  Buildings  with  no  Internal 
Communication. — Though  a  dwelling- 
house  and  shop  adjoining  had  no  in- 
ternal communication,  but  were  within 
a  court  with  a  wall  surrounding  it, 
access  to  both  house  and  shop  from 
the  outside  being  through  a  wicket- 
gate  in  the  wall,  it  was  held  that  the 
ownership  of  the  shop  was  properly 
laid  in  A,  the  owner  of  both  build- 
ings, who  lived  in  the  dwelling  ad- 
joining; and  this  notwithstanding  the 
fact  that  the  shop  was  rented  to  B, 
who  also  occupied  rooms  in  A's  house. 
Gibson's  Case,  2  East  P.  C.  507. 

1.  2  East  P.  C.  502.  For  a  similar 
ruling  in  regard  to  a  hotel,  see  Rodg- 
ers  V.  People,  86  N.  Y.  360.  See  also 
Burgess's  Case,  Kel.  27. 

Lease  for  a  Definite  Period. — But  in 
State   V.   Johnson,  4   Wash.   593,  one 
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d.  Master  and  Servant— (i)  In  MasUr.— The  occupation  by 
one  who  is  a  servant,  when  it  is  in  his  capacity  as  servant,  and  is 
for  the  master,  is  considered  as  occupation  by  the  master.  There- 
fore the  ownership  of  premises  so  occupied  should  be  laid  in  the 
master.* 

Servant  in  Possession  of  Part  only  of  the  Building. — Where  the  servant  has 
possession  and  control  of  part  only  of  a  building  of  the  master, 
the  ownership  of  such  building  is  properly  laid  in  the  master, 
whether  he  resides  in  any  part  of  it  or  not.* 


holding  under  a  lease  of  a  room  in  a 
hotel  for  a  definite  period  of  time,  and 
making  it  his  home,  was  correctly  laid 
as  the  owner  of  the  room. 

A  Several  Interest. — If  each  lodger 
has  a  several  interest,  as  in  the  case 
of  inns  of  court,  the  ownership  is 
properly  laid  in  each.  Burgess's  Case, 
Kel.  27. 

Servant  in  an  Inn. — In  Georgia  a  ser- 
vant of  an  inn,  occupying  a  room 
therein,  was  held,  under  the  code,  to 
be  correctly  laid  as  the  owner  of  said 
room.     Jones  v.  State,  75  Ga.  825. 

1.  2  East  P.  C.  500,  501. 

Officers  of  the  East  India  Company 
were  included  in  this  rule,  in  the  case 
of  a  burglary  in  a  house  belonging  to 
the  East  India  Company;  and  it  was 
improper  to  lay  the  ownership  in  said 
officers  or  servants.  Hawkins'  Case, 
Foster's  Crown  L.  39,  2  East  P.  C.  501. 

Servant  in  Entire  Control. — Though 
the  servant  occupied  and  had  entire 
control  of  the  premises,  and  kept  the 
key  thereof,  and  the  building  was  sep- 
arate from  the  dwelling-house  of  the 
master,  it  would  not  have  been  error  to 
lay  the  same  in  the  master.  Rex  v. 
Rees,    7    C.    &    P.    568,    32    E.    C.    L. 

633- 

Contra. — In  Georgia  an  indictment 
alleging  a  room  in  an  inn,  occupied 
by  a  servant  thereof,  as  being  owned 
by  said  servant,  was  held  good.  Jones 
V.  State,  75  Ga.  825. 

2.  Rex  V.  Gibbons,  R.  &  R.  C.  C. 
422. 

In  Rex  V.  Stock,  2  Taunt.  340,  the 
ownership  of  the  office  was  held  prop- 
erly laid  in  A,  B,  and  C,  being  owned 
by  them  and  used  to  transact  partner- 
ship business,  though  none  of  them 
lived  therein,  and  though  a  servant 
lived  overhead  in  rooms  which  com- 
municated with  those  below  by  a  trap- 
door and  ladder,  of  which  he  kept  the 
key,  and  which  was  never  fastened, 
and  thoMgh  the  servant  had  a  separate 
entrance  without. 


Though  Servant  Pay  Rent.— It  makes 
no  difference  that  the  servant  paid 
hire  for  certain  rooms  in  the  house, 
and  that  he  and  his  family  were  the 
sole  inhabitants  of  such  house,  it  be- 
ing the  building  in  which  the  brewery 
business  of  the  owner  and  master  was 
conducted.  Rex  v.  Stock,  R.  &  R.  C. 
C.  185. 

Fatal  Defect.— And  it  was  held  a  fatal 
defect  to  allege  the  ownership  of  a 
part  of  the  building,  not  occupied  by 
the  servant  but  reserved  for  other 
purposes,  in  said  servant,  who  occu- 
pied other  rooms  in  the  building. 
The  proprietor  only  could  be  alleged 
as  owner.  Rex  v.  Wilson,  R.  &  R.  C. 
C.  115. 

The  same  opinion  was  arrived  at  in 
Reg.  V.  Courtenay,  5  Cox  C.  C.  218, 
where  the  ownership  had  been  laid  in 
A,  who  was  in  the  service  of  B,  and 
lived  in  a  house  close  to  P's  place  cf 
business,  paying  nothing  for  the  occu- 
pation thereof;  while  B  paid  the  rent 
and  taxes  and  used  part  of  the  house 
as  storerooms,  though  he  did  not  re- 
side there  himself. 

Occasional  Habitation. — The  owner- 
ship of  a  barn  was  correctly  laid  in  A, 
who  resided  in  the  dwelling-house 
and  owned  and  had  under  one  roof  all 
the  outbuildings  and  house,  together 
with  a  cottage  in  which  B  lived.  The 
fact  that  B  slept  for  several  nights  in 
the  barn,  to  catch  the  burglar,  made 
no  difference,  said  the  court,  not  even 
if  B  had  held  the  cottage  he  resided 
in  by  regular  demise  from  A,  which 
he  did  not.  Maynard's  Case,  2  East 
P.  C.  501. 

Contra. — The  ownership  of  a  loft 
over  a  coach-house  and  stable  prop- 
erty was  held  properly  laid  in  the 
coachman,  who  occupied  one  of  the 
rooms  with  his  family,  and  this  though 
he  paid  no  rent  therefor,  nor  were  the 
rooms  rated  in  the  parish  books  as 
dwelling-houses.  Turner's  Case,  2 
Leach  Crim.  L.  (2d  ed.)  249. 
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(2)  In  Servant. — The  servant  is  properly  laid  as  the  owner  of 
the  premises  in  cases  where,  the  master  occupying  none  of  the 
premises,  the  servant's  occupation  is  in  the  character  of  a  tenant, 
or  is  exclusive  and  entire,  and  for  his  own  benefit,  even  though 
such  exclusive  occupation  is  by  reason  of  his  position  as  servant 
or  for  the  purpose  of  such  service.* 

e.  Agents  and  Contractors. — Where  the  premises  are  in 
possession  of  one  who  is  an  agent  or  a  contractor,  most  of  the  cases 
hold  it  proper  and  correct  to  lay  such  ownership  in  such  person.* 


1.  Tenant. — In  Rex  v.  Jarvis,  i  M. 
C.  C.  7,  a  servant  lived  in  a  house 
(on  the  premises)  at  a  yearly  rent, 
though  he  was  allowed  to  reside  there 
because  of  his  service.  The  court 
held  that  the  servant  stood  in  the 
character  of  a  tenant,  since  the  owners 
might  have  distrained  upon  him  for 
his  rent,  and  could  not  have  arbitrarily 
removed  him.  Therefore  his  occu- 
pation could  not  be  deemed  theirs. 

Exclusive  Possession,  Rent  Free. — And 
in  Rex  v.  Camfield,  i  M.  C.  C.  42,  the 
ownership  was  properly  laid  in  the 
servant  who  had  exclusive  possession 
of  the  house,  which  was  not  parcel  of 
any  premises  that  his  master  occupied, 
though  the  servant  lived  free  of  rent, 
and  occupied  the  house  for  the  pur- 
pose of  his  service  of  collecting  tolls. 

House  Belonging  to  Master's  Lessor. — 
There  is  still  more  reason  for  so  lay- 
ing the  ownership  when,  as  in  the 
case  of  Rex  v.  Camfield,  i  M.  C.  C.  42, 
the  house  he  occupied  belonged  to  one 
who  leased  it  to  his  master. 

Occupation  for  Own  Benefit. — A  work- 
man, who,  with  his  family,  occupied  a 
cottage  of  his  employer  without  pay- 
ing rent  or  taxes,  and  lived  there 
principally  for  his  own  benefit,  was 
the  proper  party  in  whom  to  lay  the 
ownership  thereof.  Rex  v.  Jobling, 
R.  &  R.  C.  C.  525.  So  also  was  an  old 
servant  who  occupied  his  master's 
house,  paying  no  rent  therefor,  in 
consideration  of  former  services  to  his 
master  for  whom  he  did  no  work,  and 
receiving  an  allowance  every  week  as 
an  old  servant.  Rex  v.  Ballard,  2 
Russell  on  Crimes  (gth  ed.)  32. 

Occupation  as  Servant. — Rex  v.  Rees, 
7  C.  &  P.  568,  32  E.  C.  L.  633,  holds  it 
proper  to  lay  the  ownership  in  a  ser- 
vant who  had  possession  of  a  house  of 
his  master,  having  entire  control  and 
keeping  the  key,  the  house  being  sep- 
arate from  a  dwelling-house  of  the 
master  (though  it  might    have  been 


also  laid  in  the  latter).  And  a  ser- 
vant put  into  a  house  to  take  care  of  it 
till  it  could  be  let,  paying  no  rent  and 
being  furnished  coals  by  the  master, 
was  considered  a  proper  person  in 
whom  to  lay  the  ownership,  notwith- 
standing that  she  had  occasionally 
been  the  servant  of  the  owner  of  the 
house  for  over  thirty  years,  for  which 
she  had  always  been  paid.  Moulder's 
Case,  2  Russell  on  Crimes  (9thed.)33. 

2.  Buchanan  v.  State,  24  Tex.  App. 
200.  Also  People  v.  Smith,  i  Park. 
Cr.  Rep.  (N.  Y.)  329,  where  one  wha 
hired  and  paid  for  a  shop,  of  which  he 
had  charge,  was  correctly  laid  as  the 
owner  of  it,  although  it  was  used  in 
the  business  of  another,  of  whom  the 
first  was  agent. 

Principal  Paying  Kent. — Though  a 
trading  company  paid  the  rent  and 
taxes  and  leased  the  house,  yet  the 
ownership  thereof  was  properly  laid 
in  an  agent  who,  for  the  sole  purpose 
of  carrying  on  the  company's  business, 
resided  therein  with  his  family.  Rex 
V.  Margett,  2  Leach  C.  C.  930,  2  Rus- 
sell on  Crimes  (gth  ed.)  31. 

Contractor. — In  an  indictment  under 
Rev.  Stat.,  §  44J9,  the  ownership,  laid 
in  one  who  was  interested  in  the  build- 
ing only  as  contractor  for  its  construc- 
tion, was  upheld.  Clark  v.  State,  69 
Wis.  203. 

Contra — Agent  of  Employee. — But  it 
was  an  insufficient  allegation  to  lay 
the  ownership  of  a  dwelling-house  in 
A,  who  was  put  in  to  take  care  of  the 
premises  by  B,  who  did  work  as  car- 
penter for  the  owners.  Rex  v.  Raw- 
lins, 7  C.  &  P.  150,  32  E.  C.  L.  473. 

In  Picket'sCase,  2  East  P.  C.  501,  John 
Picket  was  indicted  for  burglary  and 
theft  in  the  dwelling-house  of  the  East 
India  Company.  The  house  was  in- 
habited by  the  officers  and  servants  of 
this  company,  and  belonged  to  the 
latter.  The  court  held  that  the  own- 
ership was  correctly  laid  in  the  com- 
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/.  Joint  Owners.— The  ownership  of  a  building  is  properly  laid 
in  several  partners,  if  all  of  them  own  the  building,  though  only  a 
part  reside  therein ;  or  if  only  a  part  own  it,  but  all  occupy  the 
same.* 

g.  Husband  and  Wife — in  Husband. — It  was  an  invariable  rule 
at  the  common  law,  and  in  most  cases  still  remains  the  law  at  the 
present  day,  that  the  ownership  of  a  dwelHng-house  should  be  laid 
in  the  husband,  the  head  of  the  family;  and  an  indictment  substi- 
tuting the  wife  for  the  husband  is  fatally  defective.* 


pany,  and  it  would  have  been  improper 
to  lay  it  in  the  officers.  See  also  Haw- 
kins' Case,  Foster  Crown  L.  39. 

Mansion-house  of  the  King. — The  own- 
ership of  an  apartment  in  the  palace 
at  Whitehall  was  correctly  laid  in  the 
king.  Williams'  Case,  i  Hale  P.  C. 
522.  Also  the  Chelsea  Hospital,  it 
was  held,  must  be  laid  as  the  mansion- 
house  of  the  king.  Peyton's  Case,  2 
East  P.  C.  501.  See  Burgess's  Case, 
Kel.  27. 

1.  Joint  Property  of  All,  One  Residing 
Therein. — Ownership  laid  in  all  the 
partners,  the  house  being  the  joint 
property  of  all,  and  the  business  being 
carried  on  therein,  though  only  one 
resides  in  it,  is  a  correct  averment. 
Rex  V.  Athea,  i  M.  C.  C.  329,  2  Rus- 
sell on  Crimes  (9th  ed.)  27. 

Property  of  Part,  All  Occupying  the 
House. — In  State  v.  Rivers,  68  Iowa 
611,  A,  B,  and  C  were  averred  as  the 
owners  of  a  building,  which  was  found 
to  belong  to  A  and  B,  but  to  be  occu- 
pied by  the  firm  composed  of  all  three. 
The  averment  was  held  sufficient. 
And  in  State  v.  Davis,  77  N.  Car.  490, 
where  A  owned  the  house  and  fur- 
nished the  use  of  it  to  the  business,  it 
was  sufficient  to  lay  the  ownership  in  A 
and  B,  the  partners. 

Partner  a  Mere  Lodger. — Where  one 
of  two  partners  is  the  lessee  of  a  shop 
and  a  house,  and  the  other  partner 
occupies  a  room  in  the  house,  the  lat- 
ter is  regarded  as  a  lodger  only,  and 
the  ownership  is  rightfully  laid  in  the 
former.  Parminter's  Case,  2  Russell 
on  Crimes  (9th  ed.)  38,  i  Leach  C.  C. 
539,  note  a. 

Joint  Owners  Where  so  Alleged, 
though  Ownership  in  One  Only. — Though 
the  title  to  a  storehouse  was  in  A 
alone,  but  both  A  and  B  carried  on 
business  therein  as  merchants,  the 
averment  of  ownership  in  A  and  B 
jointly  was  sufficient  to  support  a  con- 
viction.    White  V.  State,  49  Ala.  344. 


To  the  same  effect  see  Mulrooney  v. 
State,  26  Ohio  St.  326. 

2.  Morgan  v.  State,  63  Ga.  307; 
Jackson  v.  State  (Ala..  1894),  15  So. 
Rep.  344. 

Legal  Title  in  Wife.  —The  rule  holds 
though  the  legal  title  of  the  house  is 
in  the  wife.  Young  v.  State  (Ala.. 
1894),  14  So.  Rep.  872;  State  v.  Short, 
54  Iowa  392;  "for  whatever  the  wife 
hath  is  the  husband's  in  law,  and  it 
cannot  be  said  to  be  tlii  wife's  house," 
Farre's  Case,  Kel.  43,  2  East  P.  C.  503. 

It  was  decided  to  be  properly  laid  in 
the  husband  even  though  the  house 
was  hired  by  the  wife,  who  paid  the 
rent  out  of  her  separate  property,  and 
though  she  lived  apart  from  her  hus- 
band, on  an  income  from  property 
held  for  her  separate  use,  the  husband 
having  never  entered  the  house.  Rex 
V.  French,  R.  &  R.  C.  C.  491. 

Where  Wife  Lives  Separate. — The  hus- 
band is  the  proper  person  to  allege  as 
owner  of  the  house,  even  though  the 
wife  lives  therein  alone  and  pays  rent. 
In  Rex  V.  Wilford,  R.  &  R.  C.  C.  517,  it 
was  correctly  laid  in  the  husband, 
where  the  house  belonged  to  him  and 
he  paid  the  ground  rent  and  taxes, 
but  never  lived  therein;  and  though 
his  wife  was  permitted  there  to  live 
in  adultery  with  another,  who  paid  the 
housekeeping  expenses,  and  the  hus- 
band suspected  such  criminal  inter- 
course when  he  allowed  her  to  live 
separate  from  him. 

Though  the  Wife  Takes  the  House,  and 
lives  separately  therein,  the  husband 
should  be  laid  as  the  owner.  Rex  v. 
Smyth,  5  C.  &  P.  203,  24  E.  C.  L.  279. 
Where  the  wife  paid  the  rent,  and 
lived  separate,  the  rule  was  unaltered. 
Farre's  Case,  Kel.  43,  2  East  P.  C.  503. 
Also  Rex  V.  French,  R.  &  R.  C.  C.  491. 
Contra,  see  Ducher  v.  State,  18  Ohio 
316. 

Desertion  by  Husband  does  not  cause 
any  change  in  the  rule.     Where  the 
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In  Wife. — There  are  some  cases,  however,  supporting  the  view 
that,  where  the  legal  title  to,  or  the  exclusive  possession  of, 
the  dwelling-house  is  in  the  wife,  she  may  be  laid  as  the  owner 
thereof.* 

VII,  AvEEYENT  OF  INTENT — 1.  In  General — a.  Averment  Essen- 
tial.— The  intent  with  which  the  house  was  broken  and  entered 


husband  hired  the  house,  and  was 
liable  for  the  rent,  he  was  correctly 
laid  as  the  owner,  although  he  left 
the  house  and  deserted  his  family  be- 
fore the  burglary  was  committed. 
Com.  V.  Dailey,  no  Mass.  503.  And 
though  he  deserts  his  wife  and  goes 
beyond  the  seas  for  four  years,  and 
the  wife  is  possessed  of  the  premises 
as  a  single  woman  and  sole  trader. 
Bogget  V.  Frier,  11  East  302. 

Wife  a  Sole  Trader,  and  in  possession 
of  the  premises.  Bogget  v.  Frier,  11 
East  302.  And  see  Reg.  v.  Bridges,  i 
Cox  C.  C.  261. 

Husband  a  Felon. — Though  the  hus- 
band had  been  convicted  of  felony, 
and  was  still  in  prison  under  sentence, 
and  the  wife  was  in  possession  at  the 
time  of  the  burglary,  the  court  held  it 
improper  to  lay  the  ownership  of  the 
house  in  the  latter.  Reg.  v.  While- 
head,  9  C.  &  P.  429  (Serg.  &  Pettit's 
ed.  175). 

Husband  an  Insolvent. — In  Reg.  v. 
Bridges,  i  Cox  C.  C.  261,  2  Russell 
on  Crimes  (gth  ed.)  36,  the  husband 
■was  an  insolvent,  but  paid  the  taxes 
on  the  house,  and  lived  there  with  his 
wife,  though  a  daughter  had  taken 
the  house,  owned  the  furniture,  and 
carried  on  a  business  with  the  wife, 
but  resided  miles  distant.  The  owner- 
ship of  the  house  was  properly  laid  in 
the  husband. 

Where  Daughter  Takes  the  House. — 
See  Reg.  v.  Bridges,  i  Cox  C.  C.  261. 

1.  Separate  Property. — In  2  Russell 
on  Crimes  (9th  ed.)  26,  is  used  this 
language:  "  If  a  case  should  arise  in 
which  the  law  would  adjudge  the  sep- 
arate-property of  the  mansion  to  be  in 
the  wife,  she  having  also  the  exclusive 
possession,  it  should  seem  that  in 
such  case  the  burglary  would  properly 
be  laid  to  be  committed  in  her  man- 
sion-house, and  not  in  that  of  her  hus- 
band." See  also  2  East  P.  C,  c.  15, 
§  16,  p.  504. 

In  Georgia,  if  the  legal  title  is  in  the 
wife,  and  she  lives  with  her  husband, 
the  ownership  may  be  laid  in  either. 
Yarborough  v.  State,  86  Ga.  396;  Har- 


rison V.  State,  74  Ga.  801.  See  Goode 
V.  State,  70  Ga.  755. 

In  Ohio  it  was  held  sufficient,  in 
Ducher  v.  State,  18  Ohio  316,  to  lay 
the  ownership  of  the  house  in  a  mar- 
ried woman  who  lived  apart  from  her 
husband  and  had  the  occupancy  and 
control  of  the  dwelling.  The  court 
(Spalding,  J.)  remarked:  "We  adopt 
the  more  simple  rule  that  the  person 
in  the  visible  occupancy  and  control 
of  the  premises,  at  the  time  of  the 
burglary,  may  be  set  out  in  the  indict- 
ment as  the  owner,  whether  that  per- 
son be  a  tenant  of  the  freehold  for 
years,  at  will,  or  by  sufferance;"  etc. 

In  South  Carolina,  if  the  title  to  the 
property  is  in  the  wife,  the  ownership 
may  be  laid  in  either  the  wife  or  the 
husband.   State  v.Trapp,  17  S.  Car.  467. 

Contra  —  Wife's  Dower  Interest.  — 
When  the  interest  of  the  wife  in  the 
property  is  one  that  may  never  vest, 
as  her  dower  right,  it  is  correct  to 
charge  the  property  as  owned  by  the 
husband.  State  v.  Wincroft,  76  N. 
Car.  38. 

Miscellaneous. — The  ownership  of 
a  railroad  car  was  properly  laid  in  a 
railroad  company  which  was  in  pos- 
session, occupancy,  and  control  there- 
of, though  the  legal  title  was  in  an- 
other. State  V.  Parker,  16  Nev.  79. 
If  the  person  controlling  it  is  stated, 
this  is  sufficient  averment  of  owner- 
ship. Hamilton  v.  State,  26  Tex.  App. 
215;  Pvland  V.  State  (Tex.  Crim. 
App.,  1894),  26  S.  W.  Rep.  621.  Nor 
need  the  right  in  which  the  person 
stated  to  control  it  was  occupying  it 
be  alleged.  Pyland  v.  State  (Tex. 
Crim.  App.,  1894),  26  S.  W.  Rep.  621. 

Of  an  Estate. — It  is  not  sufficient  to 
aver  the  ownership  as  "the  property 
of  the  estate  of  the  late  A."  Beall 
V.  State,  53  Ala.  460,  overruling  An- 
derson V.  State,  48  Ala.  665.  Contra, 
State  V.  Franks,  64  Iowa  39. 

Ownership  Wrongly  Alleged  in  Several 
is  not  so  defective  as  to  prevent  a 
conviction  if  the  title  is  in  one  only. 
White  V.  Slate,  49  Ala.  344.  Also 
Mulrooney  v.  State,  26  Ohio  St.  326. 


770 


Averment  of  Intent. 


BURGLARY. 


In  General. 


being  an  essential  element  of  the  crime  of  burglary,  it  must  be 
alleged  in  the  indictment.* 

Averment  of  Felony  Insufficient. — And  in  some  of  our  states  it  is  held 
that  the  averment  of  the  commission  of  a  felony  is  not  a  sufficient 
averment  of  intent,  and  that  the  latter  must  be  expressly  alleged.* 

Actual  Averment  Sufficient. — Tlie  great  weight  of  authority,  however, 
is  in  favor  of  the  contrary  view,  holding  the  averment  of  the  actual 
commission  of  the  felony  a  sufficient  averment  of  intent,  without 
an  express  allegation  of  the  latter.^ 

Either  Form  Sufficient. — And  either  form  may  be  used,'*  though  it  is 
probably  better  to  not  omit  the  intent  and  to  include  both  aver- 
ments in  the  indictment.® 


1.  I  Hawk.  P.  C,  c.  38,  §  18;  Davis 
V.  Slate,  22  Fla.  633;  Robertson  v. 
State,  6  Tex.  App.  683;  Allen  v. 
State,  18  Tex.  App.  122;  Hammons  v. 
State,  29  Tex.  App.  445;  State  v.  Rob- 
ertson, 32  Tex.  163.  See  State  v. 
Tyrrell,  98  Mo.  357;  State  v.  McGraw, 
87  Mo.  164. 

Intent  must  be  Proved,  and  as  Laid. — 
I  Hale  P.  C.  561:  2  East  P.  C.  510- 
514;  People  V.  Collins,  53  Cal.  185; 
State  V.  Manluff,  i  Houst.  Cr.  Cas. 
(Del.)  208;  State  v.  Eaton,  3  Harr. 
(Del.)  554;  State  v.  Bell,  29  Iowa  316; 
State  V.  Cowell,  12  Nev.  341;  State  v. 
Ryan,  12  Nev.  401;  Allen  v.  State,  18 
Tex.  App.  122;  Black  v.  State,  18  Tex. 
App.  129,  citing  Reeves  v.  State,  7 
Tex.  App.  276;  State  v.  Cooper,  16  Vt. 
554.  And  see  Reg.  v.  Clarke,  i  C.  & 
K.  421,  47  E.  C.  L.  421;  Edwards  v. 
State,  62  Ind.  34. 

The  Question  of  Intent  is  Left  to  the 
Jury.  — Rex  v.  Smith,  R.  &  R.  C.  417; 
Burke  v.  State,  5  Tex.  App.  79. 

2.  State  V.  Eldridge,  12  Ark.  608; 
Wood  V.  State,  46  Ga.  324,  in  which 
the  court  held  an  omission  of  such 
an  averment  fatal.  "  The  crime  of 
burglary,"  says  McCay,  J.,  "consists 
in  breaking  *  *  *  with  intent  to  com- 
mit a  felony.  The  intent  is  a  material 
and  necessary  part  of  the  crime.  *  *  * 
If  the  intent  is  material  it  is  necessary 
to  allege  it.  *  *  *  And  an  indictment 
fails  to  charge  the  offense  of  burglary 
unless  the  intent  of  the  breaking  *  *  * 
be  set  forth."  See  also  Reeves  v. 
State,  7  Tex.  App.  276;  Black  v.  State, 
18  Tex.  App.  127;  Hammons  v.  State, 
29  Tex.  App.  449,  being  necessary 
under  statute  (Pen.  Code,  art.  704; 
Pasc.  Dig.,  art.  2866). 

Distinct  Offenses. — Com.  v.  Roby,  12 
Pick.  (Mass.)  496,  approves  Rex  z/.Van- 


dercomb,  2  Leach  816,  holding  that  a 
breaking  with  intent  to  steal,  and 
breaking  and  stealing,  are  two  distinct 
offenses.  Also  Reg.  v.  Reid,  i  Eng. 
L.  &  Eq.  599.  See  State  v.  Dowling, 
84  N.  Y.  481,  etc, 

3.  At  Common  Law. — Comer's  Case, 
2  Leach  Crim.  L.  (2d  ed.)  34;  Hunger- 
ford's  Case,  2  East  P.  C.  518;  Rex  v. 
Withal,  2  East  P.  C.  517;  i  Leach  C. 
C.  88;  Rex  v.  Furnival.  R.  &  R.  C.  C. 
445:  Rex  V.  Butterworth,  R.  &  R.  C. 
C.  520;  Black  V.  State,  18  Tex.  App. 
127. 

Under  Statutes. — State  v.  Wilson,  59 
N.  H.  139;  and  may  be  sentenced  under 
Gen.  Laws,  c.  279.  See  also  Davis  v. 
State,  3  Coldw.  (Tenn.)  83,  and  Par- 
due  V.  State.  4  Baxt.  (Tenn.)  14, 
which  hold  that,  in  statutory  house- 
breakings, it  seems  that  the  indict- 
ment may  be  silent  as  to  the  intent 
and  aver  an  actual  felony  as  com- 
mitted, even  though  the  statute  de- 
fines the  offense  as  a  breaking,  etc., 
with  intent,  etc. 

Other  Cases.  —  Fisher  v.  State,  46 
Ala.  717;  Wolf  V.  State,  49  Ala.  360; 
Barber  v.  State,  78  Ala.  19;  Saxton's 
Case,  2  Harr.  (Del.)  533;  Olive  v. 
Com.,  5  Bush  (Ky.)  376;  Com.  v.  Her- 
sey,  2  Allen  (Mass.)  179;  Crowley  v. 
Com.,  ir  Met.  (Mass.)  578;  State  v. 
Henley,  30  Mo.  513;  Jones  v.  State,  11 
N.  H.  269;  State  v.  Ayer,  23  N.  H. 
318;  State  V.  Grisham,  iHayw.  (N. 
Car.)  13;  Com.  v.  Brown,  3  Rawle 
(Pa.)  211.  See  also  State  v.  Bartlett, 
55  Me.  200. 

4.  I  Hale  P.  C.  (rst  Am.  ed.)  560,  561; 
2  East  P.  C.  512,  513;  Speers  v.  Com., 
17  Gratt.  (Va.)  572. 

6.  Intent  should  be  Alleged. — If  the 
actual  commission  of  the  felony  is 
alone  alleged,  and  the  proof  fails  to 
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b.  A  Felony  must  be  Averred  as  Intended. — At  the  com- 
mon law,  and  under  the  present  law  where  statutory  modifica- 
tions have  not  been  introduced,  it  must  appear  in  the  indictment 
that  the  intent  was  to  commit  a  felony.* 

c.  Description — ^(i)  Word  '' Felony y  or  Name  of  Particular 
Felony,  Stifficient. — Some  cases  hold  that  a  description  of  the 
felony  intended  to  be  committed,  further  than  the  use  of  the 
word  "  felony  "  or  the  name  of  the  specific  crime,  is  unnecessary 
in  the  indictment.* 


sustain  said  averment,  there  can  be 
no  conviction  for  burglary,  even 
though  the  intent  is  amply  proved,  i 
Hale  P.  C.  559;  Rex  v.  Furnival,  R.  & 
R.  C.  C.  445;  State  v.  Brady,  14  Vt. 
356.  And  see  3.  Intent  to  Commit  Lar- 
ceny, infra. 

Preferable  Form.  —  The  preferable 
form  of  indictment  is  probably  the 
averment  of  both  the  intent  to  com- 
mit, and  the  actual  commission  of  the 
felony.  See  VIII.  Joinder  of  Crimes, 
infra. 

Intent  Alone  Insufficient. — Stat.  7  &  8 
Geo.  IV.,  c.  29,  §  12,  thus  defines  a 
housebreaking:  "  Breaking  and  en- 
tering a  dwelling-house,  and  stealing 
therein  any  chattel,"  etc.  An  indict- 
ment simply  alleging  an  intent,  and 
not  an  actual  stealing,  was  held  bad. 
Reg.  V.  Wenmouth,  8  Cox  C.  C.  348. 

1.   I  Hawk.  P.  C,  c.  38,  §  18. 

Intent  to  Commit  a  Trespass  is  not  suffi- 
cient to  be  laid  in  the  indictment,  as,  to 
beat  any  person  in  the  house;  such 
will  not  be  a  suflScient  allegation,  even 
though  the  consequences  be  a  conj- 
mission  of  an  actual  felony,  or  though 
the  intent  actually  be  to  commit  a  fel- 
ony; but  a  felony  must  be  laid  as  in- 
tended to  be  committed.  3  Coke 
Inst.  65;  I  Hale  P.  C.  561;  2  East  P. 
C.  509. 

Intent  to  Commit  a  Misdemeanor  is  an 
insufficient  averment.  Wood  v.  State, 
18  Fla.  967,  in  an  indictment  for  bur- 
glary under  Laws  of  1868,  c.  1637, 
sub-c.  4.  §  12;  State  v.  Curtis,  30  La. 
Ann.  815;  Com.  v.  Newell,  7  Mass. 
245.  Also  in  indictment  under  Stat,  i 
Ed.  VI.,  c.  12;  I  Hale  P.  C.  548,  562, 
565. 

Intent  to  Commit  Petit  Larceny  is  a 
defective  averment  where  petit  larceny 
is  not  a  felony.  Wood  v.  State,  18  Fla. 
967;  but  where  it  is  a  felony,  an  allega- 
tion of  intent  to  commit  the  same,  de- 
scribing it  particularly,  was  held  good. 
Myers  v.  State,  92  Ind.  390. 


Crime  Made  Felony  by  Statute. — The 
averment  of  an  intent  to  commit  a 
crime  made  felony  by  statute  is  good. 
See  last  case,  and  i  Hawk.  P.  C,  c. 
38,  §  18;  State  V.  Cooper,  16  Vt.  554. 
Also  I  Hale  P.  C.  561. 

Rule  Modified  under  Statutes. — Where, 
by  statute,  it  is.  not  essential  to  the 
offense  that  the  intent  be  to  commit  a 
felony,  the  averment  of  intent,  framed 
according  to  the  statutory  require- 
ments, is  sufficient  in  an  indictment 
for  that  offense.  Wolf  v.  State,  49 
Ala.  360;  Tilly  v.  State,  21  Fla.  242; 
Houser  v.  State,  58  Ga.  78.  In  the 
latter  case,  in  indictment  under  Code, 
§  4628,  it  is  not  necessary  to  allege 
any  intent  to  commit  a  larceny  or  a  fel- 
ony. In  Linbeck  v.  State,  i  Wash. 
336,  "with  intent  to  commit  a  misde- 
meanor "  was  held  a  sufficient  aver- 
ment, under  Code  Wash.  Ter.,  §  828. 

Proof. — A  felony  must  be  proved  as 
well  as  alleged,  i  Hale  P.  C.  561;  2 
East  P.  C.  509;  Rex  v.  Knight,  2  East 
P.  C.  510;  Dobb's  Case,  2  East  P.  C. 
513;  Rex  V.  Dingley,  2  Leach  840. 

Conviction  for  Misdemeanor.  —  Aver- 
ment of  intent  to  commit  a  misde- 
meanor was  held  good  to  support  an 
indictment  for  a  misdemeanor,  in  Com. 
V.  Taylor,  5  Binn.  (Pa.)  277. 

2.  Slaughter  v.  Com.  (Ky.,  1894),  24 
S.  W.  Rep.  622,  holds  that  "  with  in- 
tent to  commit  a  felony,"  without  stat- 
ing in  what  the  felonious  intent  con- 
sisted, is  good  both  at  common  law 
and  under  the  criminal  code  of  that 
state.  Also  State  v.  Wilson,  9  Wash. 
218  {folloiving  Linbeck  v.  State,  i 
Wash.  336),  holds  such  an  averment 
sufficient,  under  Code,  §  828. 

In  People  v.  Richards,  44  Hun  (N. 
Y.).  283,  it  was  held  not  necessary  to 
specify  what  felony  was  intended  to 
be  committed  in  an  indictment  for 
burglary  in  the  third  degree.  And 
proof  of  an  intent  to  commit  any  fel- 
ony   or  any    other  crime  is    sufficient 
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(2)  Further  Description  Necessary. — But  most  of  the  authorities 
consider  such  meagre  description  insufficient,  and  require  further 
particularity  in  the  averment  of  intent  in  the  indictment.* 

498, 


under  the  statute  (Pa.  Code, 
499.  500). 

"Felony"  not  SufRcient. — In  State  v. 
Brady,  14  Vt.  356,  the  court  says:  "  It 
is  not  enough  to  allege  an  intent  to 
commit  some  felony  generally,  but 
some  particular  species  of  it  must  be 
named,  as  to  commit  murder,  robbery, 
or  theft." 

"Arson." — "With  intent  to  commit 
arson,"  is  deemed  sufficiently  specific, 
in  Shotwell  v.  State,  43  Ark.  345. 

"Crime." — In  Mason  v.  People,  26 
N.  Y.  202,  the  court  held  that,  since 
the  Revised  Statutes,  an  indictment 
charging  a  breaking  and  entering, 
etc.,  "  with  intent  to  commita  crime," 
being  in  the  language  of  the  statute, 
is  not  so  defective  as  not  to  be  cured 
by  judgment.  This  defect,  however, 
is  not  aided  by  a  second  count,  being 
a  separate  one  for  larceny.  On  the 
latter  point  see  also  State  v.  William- 
soHj  3  Heisk.  (Tenn.)483. 

"Larceny." — In  California,  where 
the  language  of  the  statute  was  "  with 
intent  to  commit  grand  or  petit  lar- 
ceny," the  simple  averment  in  the 
indictment,  "with  intent  to  commit 
larceny,"  etc.,  was  held  sufficient. 
People  V.  Smith,  86  Cal.  238.  Also 
People  V.  Shaber,  32  Cal.  38. 

In  Indiana  the  simple  averment  is 
also  held  probably  adequate.  Hunter 
V.  State,  29  Ind.  80. 

In  Iowa,  likewise,  in  an  indictment 
under  the  statute  (Code,  §  2612).  State 
V.  Jones,  10  Iowa  208. 

In  Wisconsin  no  further  descrip- 
tion is  necessary  in  an  indictment 
under  a  statute  making  it  an  offense 
to  commit  either  petit  or  grand  lar- 
ceny. State  V.  Kane,  63  Wis.  267; 
Hall  V.  State,  48  Wis.  688. 

"Larcey." — But  "  with  intent  to  com- 
mit larcey,"  omitting  the  n,  is  a  fatally 
defective  averment.  People  v.  St. 
Clair,  56  Cal.  406;  People  v.  St.  Clair, 
55  Cal.  524. 

Sufficient  Conformity. — In  People  v. 
Hall,  94  Cal.  595,  it  was  held  suffi- 
cient conformity  with  the  language  of 
the  statute  (§  459)  describing  the  of- 
fense "  with  intent  to  commit  grand  or 
petit  larceny,"  for  the  indictment  to 
use  the  words  "  with  intent  to  commit 
grand  and  petit  larceny"  in  charging 
the  offense. 


"  With  the  Felonious  Intent  to  Steal," 
with  the  further  allegation  of  "goods 
and  chattels  of  said  A  in  said  store," 
etc.,  was  held  sufficient  by  the  court 
in  State  v.  Woods,  31  La.  Ann.  269. 
See  also  Rex  v.  Smith,  R.  &  R.  C.  C. 
417. 

"Intent  to  Commit  Theft." — And  in 
Summers  v.  State,  9  Tex.  App.  398, 
"intent  to  commit  theft"  is  a  suffi- 
cient averment,  in  an  indictment  for 
burglary  with  intent  to  commit  the 
crime  of  theft,  with  no  description  of 
the  property  intended  to  be  stolen. 
See  Josslyn  z'.Com.,6  Met.  (Mass.)  239. 

Murder.'— See  State  v.  Brady,  14  Vt. 
356;  Com.  V.  Doherty,  loCush.  (Mass.) 
56.  • 

Bape.  —  "With  intent  to  commit 
rape  "  was  held  a  sufficient  averment, 
without  stating  the  circumstances  or 
details  of  the  crime,  in  People  v. 
Burns,  63  Cal.  614.  And  in  Com.  v. 
Doherty,  10  Cush.  (Mass.)  52,  the 
court  held  the  averment  "with  intent 
to  commit  the  crime  of  rape  "  suffi- 
cient, "  considering  the  nature  of  this 
statute  offense,  that  it  is  the  actual 
breaking  and  entering  a  dwelling- 
house  in  the  night-time,  with  intent 
to  commit  murder,  rape,  larceny,  etc., 
and  that  nothing  more  is  necessary 
than  such  intent,  the  party  not  being 
charged,  or  to  be  punished  on  this  in- 
dictment for  the  actual  commission  of 
a  rape."  In  Bradley  v.  State,  32  Ark. 
712,  "with  intent  to  commit  a  felony, 
to  wit,  rape  on  the  body  of  A  B,"  was 
held  a  sufficient  averment.  See  5, 
Intent  to  Cotnmit  Rape,  infra. 

1.  "Felony"  Insufficient. — People  v. 
Nelson,  58  Cal.  104,  decides  that  the 
averment  "  with  intent  to  commit  the 
crime  of  felony,"  states  no  offense  as 
intended  to  be  committed. 

A  similar  averment  in  Portwood  v. 
State,  29  Tex.  47,  was  held  not  to  con- 
tain the  certainty  required;  nor  was 
the  offense  so  described  as  to  enable 
the  defendant  to  plead  a  judgment 
under  such  an  indictment  in  bar  of 
another  prosecution  for  the  same  of- 
fense, as  required  by  statute. 

"Larceny." — Nor  is  the  averment 
"  with  intent  to  commit  larceny"  suffi- 
cient, Lee  V.  State,  56  Ga.  477;  nor 
"with  intent  to  steal,"  Rodriguez  v. 
State,  12  Tex.  App.  552. 
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Must  be  Specified. — The  felony  intended  must  be  specified.* 
All  Ingredients  must  be  Laid. — The  indictment  should   set  forth  all 
the  elements  of  the  ofifense  intended  to  be  committed,  correctly- 
stating  the  same.* 

Limit  to  Particularity. — Yet  it  need  not  be  as  minutely  and  particu- 
larly stated  as  in  an  indictment  for  the  offense  itself.* 


"Grand  Larceny."— Likewise  in  the 
case  of  the  averment  being  "  with  in- 
tent to  commit  grand  larceny."  Ter- 
ritory V.  Duncan.  5  Mont.  483. 

1.   State  V.  Lockhart,  24  Ga.  420. 

In  addition  to  those  just  cited,  the 
following  have  been  held  insufficient 
descriptions,  in  the  averment  of  intent: 
"With  intent  to  commit  a  felony,  to 
wit,  theft."  Wilburn  z'.  State,  41  Tex. 
238,  where  it  was  held  that  the  facts 
constituting  the  offense  should  be 
stated.  "With  intent  to  commit  a 
felony,  to  wit,  theft  from  a  house," 
failing  to  charge  the  intent  to  commit 
the  specific  act  under  the  circum- 
stances defined  by  the  statute  (Pasc. 
Dig.,  art.  2381)  as  necessary  to  con- 
stitute the  offense.  White  v.  State,  i 
Tex.  App.  211. 

Bape. — Also,  under  this  head,  the 
following  averments  have  been  de- 
cided not  sufficiently  descriptive  in 
Texas  :  "With  intent  then  and  there 
to  commit  the  crime  of  rape."  State 
V.  Williams,  41  Tex.  98.  See  Allen  v. 
State,  18  Tex.  App.  122.  "  With  in- 
tent her,  the  said  E.  V.,  violently  and 
without  her  consent,  then  and  there 
feloniously  to  rape  and  carnally 
know,"  was  held  not  a  sufficient  aver- 
ment, in  Brown  v.  State,  7  Tex.  App. 
622. 

Short  Averment,  Followed  by  Descrip- 
tion in  Same  Count. — But  where  the  in- 
tent is  alleged,  with  no  further  descrip- 
tion than  the  name  of  the  felony,  and 
this  is  followed  by  a  detailed  averment 
of  the  commission  thereof  in  the  same 
count,  the  latter  is  held  sufficient  to 
render  the  short  averment  of  intent 
good.  See  O'Brien  v.  State,  27  Tex. 
App.  448.  Thus  in  Johnson  v.  Com., 
87  Ky.  189,  "  with  intent  to  commit  a 
larceny,"  with  a  description  of  the 
larceny  following  in  an  averment  for 
its  actual  commission.  Also,  "  with  in- 
tent to  commit  theft,"  with  a  similar 
addition,  Bigham  v.  State,  31  Tex. 
Crim.  Rep.  244;  Coates  v.  State,  31 
Tex.  Crim.  Rep.  257,  fl/Zr^^z/jw^  Williams 
V.  State,  24  Tex.  App.  69.  Also  State 
V.  Sufferin,  6  Wash.  107,  where  "  with 


intent  to  commit  grand  larceny"  was 
followed  by  a  statement  of  the  acts 
intended. 

2.  Mason  v.  People,  26  N.  Y.  200; 
Allen  V.  State,  18  Tex.  App.  122;  State 
V.  Williamson,  3  Heisk.  (Tenn.)  483. 
See  I  Wharton  Prec.  Indictments 
.370. 

Technical  Terms. —  The  felony  in- 
tended to  be  committed  should  be 
stated  in  technical  terms.  Starkie 
Cr.  PI.  (2d  ed.)  78. 

Statutory  Ingredients.  —  The  felony 
intended  must  be  described  with  all 
its  statutory  ingredients.  Webster 
V.  State,  9  Tex.  App.  75;  Treadwell  v. 
State,  16  Tex.  App.  643;  Taylor  v. 
State,  23  Tex.  App.  639.  See  Reg. 
V.  Wenmouth,  8  Cox  C.  C.  348. 

Language  of  Statute.  — It  is  sufficient 
for  the  indictment  to  follow  the  lan- 
guage of  the  statute.  Mitchell  v. 
Com.,  88  Ky.  349;  Portwood  v.  State, 
29  Tex.  47. 

More  Particularity  Required.  —  In 
Portwood  V.  State,  29 Tex.  47,  Donley, 
J.,  after  enunciating  this  last  rule,  con- 
tinues: "  But  there  are  cases  where 
more  particularity  is  required,  either 
from  the  obvious  intention  of  the 
legislature  or  from  the  application  of 
known  principles  of  law."  And  it 
was  held  defective  to  follow  the  lan- 
guage of  the  statute  defining  the  of- 
fense as  breaking,  etc.,  with  intent  to 
commit  a  felony,  etc.  See  West  v. 
State,  35  Tex.  gi. 

3.  Mitchell  v.  Com.,  88  Ky,  349; 
Burke  v.  State,  5  Tex.  App.  74;  see 
Jenks'  Case,  2  East  P.  C.  514. 

Contra. — Taylor  v.  State,  23  Tex. 
App.  639;  Reed  z/.  State,  14  Tex.  App. 
666,  hold  that,  in  the  averment  of  the 
felony  intended,  there  must  be  a  full 
description  of  the  theft  or  felony, 
"  with  the  same  particularity  as  would 
be  required  in  a  separate  prosecution 
for  such  felony  or  theft,  independent 
of  its  connection  with  a  burglary." 

Proof  as  Alleged. — Where  the  pleader 
departs  from  the  safe  generality,  and 
particularizes  the  intent,  the  latter  as 
thus   narrowed    must   be    specifically 
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Legal  Presumption. — Nor,  where  the  intended  felony  is  specified, 
is  it  necessary  to  aver  that  it  is  a  felony ;  this  being  a  question  of 
law.* 

(3)  Same  Offense  in  Different  Coimts.—The  same  offense  may 
be  stated  in  different  ways  in  different  counts  of  the  indictment.* 

2.  Intent  to  Commit  Arson. — When  the  intent  is  to  commit  arson, 
all  the  elements  of  that  offense  should  be  set  forth  in  the  indict- 
ment, as  required  by  statute.' 

3.  Intent  to  Commit  Larceny — ^..Form  in  General. — Where 
the  felony  intended  to  be  committed  is  larceny,  any  of  the  three 
forms  of  the  indictment  already  adverted  to  may  be  employed, 
using  the  allegation  of  intent,  or  actual  commission  only,  or  a 
combination  of  these  two,* 


proved.  Jenks'  Case,  2  East  P.  C. 
514.  And  see  Mason  v.  People,  26  N. 
Y.  201;  Allen  v.  State,  18  Tex.  App. 
120;  Black  V.  State,  18  Tex.  App.  128. 

In  Copenhaven  v.  State,  15  Ga.  266, 
the  intent  was  so  framed  as  to  involve 
proof  of  robbery. 

1.  State  V.  Robertson,  32  Tex.  159; 
and  see  Reg.  v.  Watkins,  C.  &  M. 
264,  41  E.  C.  L.  148;  Mathews  z/.  State, 
36  Tex.  676. 

"Larceny." — Nor  is  the  word  "lar- 
ceny "  necessary  to  the  indictment 
under  a  statute  (Mass.  1839,  c.  31), 
prescribing  punishment  for  a  break- 
ing, etc.,  "with  the  intent  to  commit 
the  crime  of  larceny."  Josslyn  v. 
Com.,  6  Met.  (Mass.)  236;  the  court 
(Shaw,  J.)  holding  that  "  the  word 
'  larceny '  is  not  oae  of  those  terms  of 
art  which  it  is  indispensable  to  use  in 
an  indictment,  and  as  a  substitute  for 
which  no  synonymous  word  and  no 
description  or  definition  is  admissible. 
Feloniously  to  steal  goods  is  larceny." 

"Feloniously." —  Nor  is  "feloni- 
ously "  necessary  to  be  used  in  charg- 
ing the  intent.  Jane  v.  Com.,  3  Mete. 
(Ky.)  18. 

Where  Name  of  Offense  Omitted. — 
Where  the  intended  felony  is  alleged 
descriptively,  not  by  its  name,  this 
description  must  be  sufficiently  ade- 
quate to  conform  to  statutory  require- 
ments. Rex  V.  Monteth,  2  Leach 
(C.  C.)702.  And  see  Murray  v.  State, 
48  Ala.  675,  etc.;  West  v.  State,  35 
Tex.  91.  In  this  last  case,  the  aver- 
ment of  intent  was  held  insufficient, 
neither  the  language  of  the  statute, 
nor  its  equivalent,  being  used.  But 
the  court  remarked:  "  Had  the  indict- 
ment charged  the  defendants  with 
entering  the  house  with  intent  of  com- 


mitting a  felony,  or  of  committing  the 
crime  of  'theft  from  a  house,' or  any 
other  felony,  charging  it  specifically, 
that  might  have  been  sufficient." 

2.  Lyons  v.  People,  68  111.  271. 
See  VII.  Joinder  of  Felonies,  infra. 

3.  Pairo  v.  State,  49  Ala.  25.  In 
this  case  the  averment  being  that 
the  defendant  broke  and  entered,  etc., 
"  with  intent  to  set  fire  to  or  burn  the 
store  "of  A.,  the  court  held  it  fatal, 
not  confirming  to  the  requirements  of 
the  statute  (Rev.  Code,  §  3698),  from 
which  it  appeared  that  the  burning 
must  be  done  "  wilfully." 

Duplicity. —  Where  the  indictment 
alleged  a  burglarious  breaking,  with 
intent  to  set  fire  to  a  dwelling-house, 
that  is,  to  commit  arson,  the  court 
deemed  it  not  obnoxious  to  the  charge 
of  duplicity.  State  v.  Ely,  35  La. 
Ann.  895. 

4.  For  last  two  forms,  see  V III.  Join- 
der of  Crimes,  infra.  See  cases  and  au- 
thorities heretofore  cited,  under  Aver- 
ment of  Intent,  for  first  two  forms. 

Better  to  Allege  the  Intent. — Where 
the  indictment  omits  an  averment  of 
intent,  and  alleges  an  actual  stealing 
of  the  goods  only,  and  the  intent  to 
steal  the  same  only  is  proved,  the 
defendant  must  be  acquitted,  i  Hale 
P.  C.  559,  560;  2  East  P.  C.  514;  3  Chitty 
Crim.  L.  1114;  Rex  v.  Furnival,  R.  & 
R.  C.  C.  445;  Wolf  V.  State,  49  Ala. 
360;  Jones  V.  State,  ii  N.  H.  271.  See 
State  V.  Colter,  6  R.  I.  197;  State  v. 
Brady,  14  Vt.  356;  and  a.  Averment 
Essential,  supra.  However,  if  the 
larceny  be  proved,  a  conviction  for 
burglary  is,  of  course,  proper.  Jones 
V.  State,  II  N.  H.  269;  Speers  v.  Com., 
17  Gratt.  (Va.)  572;  Butler  v.  Com., 
81  Va.  163.    And  see  i  Hale  P.  C.  560; 
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Averment  of  Intent. 


BURGLARY. 


Intent  to  Commit  Larceny. 


b.  Property  need  not  be  Specified. — It  is  not  necessary  to 
specify  in  the  indictment  the  particular  goods  or  chattels  the 
defendant  intended  to  steal.* 


2  East  P.  C.  514,  509,  510;  Wolf  V. 
State,  49  Ala.  360;  State  v.  Eaton,  3 
Harr.  (Del.)  554;  State  v.  Golden,  49 
Iowa  50;  Olive  v.  Com.,  5  Bush  (Ky.) 
376;  Com.  V.  Hope,  22  Pick.  (Mass.) 
i;  Com.  V.  Tuck,  20  Pick.  (Mass.) 
361;  State  V.  Henley,  30  Mo.  513; 
State  V.  Squires,  11  N.  H.  39;  State  v. 
Moore,  12  N.  H.  43;  People  v.  Marks, 
4  Park.  Cr.  Rep.  (N.  Y.)  154;  State  v. 
Jesse,  3  Dev.  &  B.  (N.  Car.)  108. 

Form  of  Verdict. — In  Comer's  Case,  2 
Leach  Crim.  L.  (2d  ed.)  34,  the  indict- 
ment omitted  an  averment  of  intent, 
alleging  an  actual  stealing  only.  The 
court  held  that  a  verdict  of  "  Not 
guilty  of  the  burglary"  was  an  ac- 
quittal of  the  stealing  in  the  dwelling- 
house.  The  judges  said,  however, 
that  "if  the  entry  had  been,  'jury 
say,  not  guilty  of  breaking  and  enter- 
ing the  house  in  the  night-time,  but 
guilty  of  the  rest  of  the  indictment,' 
the  defendant  would  have  been  guilty 
of  the  stealing."  But  in  2,  East  P.  C. 
516,  the  distinction  made  in  this  case 
is  called  "an  overstrained  nicety, 
which  has  since  been  corrected  upon 
better  consideration." 

Where  Intent  only  is  Alleged,  a  con- 
'viction  for  larceny  under  the  indict- 
ment is  impossible.  Bell  v.  State,  48 
Ala.  694;  Fisher  v.  State,  46  Ala. 
722. 

Fatal  Defect. — Where  the  statutory 
definition  of  the  offense  is  breaking, 
etc.,  and  stealing,  etc.,  simply  alleg- 
ing the  intent  and  omitting  the  aver- 
ment of  actual  stealing  is  insufficient. 
Reg.  V.  Wenmouth,  8  Cox  C.  C.  348. 

Complaint  and  Indictment — Variance. — 
Where  the  offense  laid  in  the  indict- 
ment was  a  breaking,  etc.,  with  intent 
to  commit  a  rape,  and  the  one  de- 
scribed in  the  complaint  was  breaking, 
etc.,  with  intent  to  steal,  the  court 
held  that  the  same  crime  was  charged 
in  both  cases,  and  there  was  no  vari- 
ance between  the  burglary  as  charged 
in  the  one  and  that  laid  in  the  other. 
Alderman  v.  State,  24  Neb.  97. 

Prior  Acquittal  or  Conviction  of  Lar- 
ceny or  Burglary. — For  discussion  of 
effect  of  such,  see  VIII.  Joinder  of 
Crimes. 

Averment  of  an  Actual  Larceny  in 
the  Indictment  is  not  essential  except 
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where  the  statute  makes  the  stealing 
an  essential  element  of  the  offense. 
See  Reg.  v.  Wenmouth,  8  Cox  C.  C. 
348,  also  VIII.  Joinder  of  Crimes, 
and  b.  Burglary  and  Larceny  in  Same 
Count. 

1.  Specific  Money,  Goods,  or  Chattels  in- 
tended to  be  stolen,  it  is  not  necessary 
to  aver.  Jones  v.  State,  18  Fla.  8S9, 
citing  Spencer  v.  State,  13  Ohio  401, 
the  latter  so  ruled  in  the  case  of  an 
indictment  framed  under  Swan's  Stat. 
232.  Also  Wright  v.  Com.,  82  Va. 
183.  In  Coleman  v.  State,  2  Tex. 
App.  515,  the  court  said:  "The  same 
particularity  is  not  required  in  bur- 
glary with  intent  to  steal.  We  do  not 
believe  that  it  is  equally  as  important 
to  describe  specifically  the  property 
intended  to  be  stolen  as  it  is  the  prop- 
erty actually  stolen."  See  also  Mar- 
tin V.  State,  I  Tex.  App.  528. 

Impracticable. — In  Womack  v.  State, 
6  Lea  (Tenn.)  148,  the  court  observes 
that  it  is  unnecessary  to  specify  the 
articles,  as  it  is  "  impossible,  where  no 
larceny  has  been  committed,  and  the 
intent  is  to  be  gathered  from  the  act 
of  breaking  in  and  other  circum- 
stances. It  cannot  be  known  what  arti- 
cles would  have  been  taken  if  the  felo- 
nious intent  had  been  carried  out; 
and  to  require  the  indictment  to  spec- 
ify all  the  goods  and  chattels  in  the 
house  would  be  absurd." 

Not  a  Statutory  Ingredient  or  Essential 
Element  of  the  Ojffense  of  Theft.  —  In 
Washington  v.  State,  17  Tex.  App. 
203,  the  same  decision  was  reached; 
the  court  basing  its  decision,  how- 
ever, on  the  ground  that  it  is  not  a 
statutory  ingredient  or  an  essential 
element  of  the  offense  of  theft  that  the 
property  stolen  should  be  a  particular 
kind  of  corporeal  personal  property, 
and  therefore  not  in  conflict  with  Rod- 
riguez V,  State,  12  Tex.  App.  552. 

Should  be  Set  out  with  Certainty.  — 
In  Martin  v.  State,  i  Tex.  App.  525, 
the  general  rule  enunciated  is  recog- 
nized, but  the  court  adds  that  the 
property  should  be  "set  out  with  suf- 
ficient certainty,  so  that  he  [defend- 
ant] could  plead  a  final  judgment  of 
acquittal  or  conviction  rendered  in  the 
case  in  bar  of  another  prosecution  for 
the  same  offense." 


Averment  of  Intent. 


BURGLARY. 


Intent  to  Commit  Larc«ay. 


IS  any 


c.  Description  of  Property  Unnecessary.  —  Nor 
■description  of  the  same  essential  to  the  indictment.* 

d.  Averment  of  Amount  of  Property. — The  amount  of  the 
goods  stolen  is  immaterial,  and  need  not  be  stated.* 

e.  Averment  of  Value  of  Property.— The  kind  or  value  of 
the  goods  or  merchandise  intended  to  be  stolen  is  likewise  im- 
material, and  may  be  omitted.*  In  some  of  the  states,  however, 
where  the  value  of  the  article  has  become,  under  statutes,  a  neces- 
sary element  of  the  offense,  it  must  be  set  forth  in  the  indictment, 
expressly  or  by  implication.* 


Proof — Must  Conform  to  Allegation. — 
Where  articles  are  alleged  as  stolen, 
proof  must  correspond,  or  there  will 
be  a  variance.  Black  v.  State,  i8  Tex. 
App.  12S. 

May  be  Proved,  though  not  Averred. — 
It  is  not  necessary  to  allege  certain 
articles  as  stolen,  to  adduce  proof  of 
the  same.  Foster  v.  People,  49  How. 
Pr.  (N.  Y.  Supreme  Ct.)  69;  Allen  v. 
State,  12  Lea  (Tenn.)  424. 

Where  Goods  Intended  to  be  Stolen  are 
Specified,  the  proof  must  be  of  intent 
to  steal  those  specified,  to  warrant 
Sl  conviction.  Reg.  v.  M'Pherson, 
Dears.  &  B.  C.  C.  197.  See  Reg.  v. 
Powell,  5  Cox  C.  C.  326,  2  Den.  C.  C. 
.403.  Also  c.  Description  of  Property 
Unnecessary,  infra. 

1.  Lanier  v.  State,  76  Ga.  304,  hold- 
ing that  the  goods  need  not  be  de- 
scribed under  section  4386  of  the  code. 
"With  intent  to  steal  the  property  of 
one  F.,"  was  a  sufficient  allegation  of 
intent,  said  the  court  in  Black  v. 
State,  18  Tex.  App.  124.  See  also 
Hunter  v.  State,  29  Ind.  82;  Davis  v. 
State  (Tex.  Crim.  App.,  1893),  23  S.  W. 
Rep.  687.  See,  however,  People  v.  Ah 
Ye,  31  Cal.  451. 

Word  "  Personal "  Unnecessary.  — 
"Goods  and  chattels"  are  sufficient, 
without  averring  them  personal  goods 
and  chattels.  Choen  v.  State,  85  Ind. 
209. 

Word  "  Property  "  not  Bad  for  Uncer- 
tainty.— See  Black  v.  State,  iS  Tex. 
App.  124,  and  in  Sims  v.  State,  136  Ind. 
358,  construing  section  1825  of  Burns' 
Rev.  Stat.  1894,  the  court  held  the  aver- 
ment "  with  intent  to  steal  the  goods, 
chattels,  and  property,"  etc.,  a  good 
one,  being  not  defective  for  uncer- 
tainty, on  the  ground  that  the  word 
"  property  "  includes  also  real  estate, 
which  is  not  subject  to  larceny. 

Proof. — If  laid  descriptively,  as  "to 
steal  one  overcoat,"  then  such  partic- 


ular intent  must  be  proved.  State 
V.  Carroll,  13  Mont.  248.  See  note, 
Proof,  supra. 

2.  Com.  z/.  Williams,  2  Cush.  (Mass.) 
582,  holding  such  an  averment  un- 
necessary in  an  indictment  framed 
for  the  breaking,  etc.,  defined  in  Rev. 
Stat.,  c.  126,  §  14;  also  State  v.  Bart- 
lett,  55  Me.  213,  holding  further  that 
if  any  of  the  goods  averred  to  be  sto- 
len be  correctly  laid,  a  conviction  for 
the  larceny  is  good. 

3.  Reg.  V.  Lawes,  i  C.  &.  K.  62,  47 
E.  C.  L.  62;  Wicks  V.  State,  44  Ala. 
399,  as  regards  an  indictment  for 
burglary  based  on  Rev.  Code,  §  3695; 
People  V.  Ah  Ye,  31  Cal.  451;  Jones  v. 
State,  75  Ga.  825;  Lanier  z/.  State,  76 
Ga.  304,  as  regards  indictment  under 
Code,  §  4386;  Hunter  v.  State,  29  Ind. 
82;  Short  V.  State,  63  Ind.  376;  State 
V.  Jennings,  79  Iowa  513;  State  v. 
Ray,  79  Iowa  765;  Com.  r.  Williams, 
2  Cush.  (Mass.)  582,  in  an  indictment 
under  Rev.  Stat.,  c.  126,  g  14;  State 
V.  Beckworth,  68  Mo.  82;  State  v. 
Cody,  I  Winst.  (N.  Car.)  197;  Martin 
V.  State,  I  Tex.  App.  525;  Sullivan  v. 
State,  13  Tex.  App.  464;  Green  v. 
State,  21  Tex.  App.  64;  Hamilton  v. 
State  (Tex.  Crim.  App.,  1893),  24  S. 
W.  Rep.  32;  State  v.  Kane,  63  Wis. 
267,  and  Hall  r.  State,  48  Wis.  688, 
under  Rev.  Stat.,  §^  4410.  1046. 

Grade  of  Offense  or  Assessment  of  Pun- 
ishment when  not  concerned,  as  in  bur- 
glary, Texas  Penal  Code,  art.  711,  the 
value  of  the  goods  stolen  need  not  be 
alleged.  Collins  v.  State,  20  Tex. 
App.  197.  Better  practice  to  allege  it, 
however,  suggests  the  court  in  the 
above  case. 

4.  Where  Building  must  Contain  a  Thing 
of  Value. — Usually,  owing  to  the  lan- 
guage and  wording  of  the  indictment, 
the  averment  of  the  articles  stolen,  or 
attempted  to  be,  is  also  made  to  serve 
the  purpose  of  fulfilling  the  require- 


777 


Averment  of  Intent. 


BURGLARY. 


Intent  to  Commit  Larceny. 


(/)  Averment  of  Ownership  of  Property. — The  usual  aver- 
ment of  ownership  of  the  property  alleged  to  have  been  intended 
to  be  stolen  is  that  "  of  one  B  ;"  but  such  an  averment  is  not 
necessary  to  the  validity  of  the  indictment,  in  burglary.* 

Proof. — Yet  if  the  intent  is  thus  particularized,  and  the  ownership 
is  specifically  laid,  the  averment,  though  needless,  must  be  proved, 
and  as  laid.* 


ment  heretofore  referred  to  (IV.  2.  b. 
(3)  (<')  Goods  in  the  House),  where  it  was 
explained  that  the  indictment  must 
show  that  articles  of  the  kind  required 
by  statute  were  contained  in  the  build- 
ing broken  and  entered.  In  such  a 
case,  the  articles  averred  to  have  been 
stolen  or  intended  to  be  stolen  must 
be  shown  to  be  of  value,  either  ex- 
pressly or  impliedly,  when  necessary, 
as  heretofore  shown.  See  Lee  v. 
State,  56  Ga.  477,  together  with  cases 
in  preceding  reference. 

Where  Value  Determines  the  Penalty. 
—  In  Maine  the  allegation  of  the 
value  of  the  goods  intended  to  be 
stolen  may  be  of  their  collective  or 
their  gross  value.  The  "sum  total  is 
all  that  is  necessary  to  determine 
what  penalty  the  criminal  has  in- 
curred," except,  however,  in  cases 
where  the  verdict  negatives  the  steal- 
ing of  a  part  of  the  articles,  in  which 
case  the  value  of  these  actually  stolen 
or  intended  to  be  should  be  stated. 
State  V.  Hood,  51  Me.  363. 

Where  Value  Determines  the  Offense.  — 
In  Montana,  where  it  is  made  a  felony 
to  steal  personal  property  of  the  value 
of  fifty  dollars  or  over,  but  not  less, 
the  value  of  the  goods  should  be 
stated  in  the  indictment.  "With  in- 
tent the  goods  and  chattels  of  B,"  is 
an  insufficient  averment.  Territory 
V.  Duncan,  5  Mont.  481.  See  note, 
Where  Petit  Larceny  is  a  Misdemeanor, 
infra. 

Where  the  Fact  of  Value  is  a  Statutory 
Requirement.  (See  note.  Where  Build- 
ing must  Contain  a  Thing  of  Value, 
supra.^ — In  Ohio,  under  a  statute  de- 
fining the  offense  as  a  breaking,  etc., 
"with  intent  to  steal  property  of  any 
value,"  the  article  alleged  in  the  in- 
dictment must  be  shown  to  have 
value,  though  the  employment  of  a 
term  importing  value  is  sufficient.  In 
Spears  v.  State,  2  Ohio  St.  588,  "bank 
bills"  with  no  averment  of  value, 
was  held  sufficient.  Also  the  words 
"personal  property,"  in  Boose  v. 
State,   10  Ohio  St.  578:   and    "goods 


and  chattels,"  in  Spencer  v.  State,  13 
Ohio  401,  were  deemed  to  sufficiently 
import  value,  rendering  unnecessary 
an  express  averment  thereof. 

Where  Petit  Larceny  is  a  Misdemeanor. 
— In  California  it  was  held,  in  People 
V.  Murray,  8  Cal.  519,  that  since,  by 
law,  grand  larceny  only  was  a  felony, 
and  petit  larceny  was  a  misdemeanor, 
the  distinction  being  the  value  of  the 
goods  stolen,  such  value  had  to  be 
averred  in  the  indictment  averring 
an  intent  to  steal  goods,  that  it  might 
appear  that  the  intent  was  to  commit 
a  felony. 

Where  Petit  Larceny  is  a  Felony.  — 
But  the  law  being  afterwards  changed, 
making  petit  larceny  a  felony,  it  be- 
came no  longer  necessary  to  aver 
value  as  above.  People  v.  Ah  Ye,  31 
Cal.  451. 

1.  "Of  one  B"  is  the  usual  aver- 
ment, and  is  sufficient,  Rex  v.  Jenks, 
2  Leach  C.  C.  774;  Houser  v.  State, 
58  Ga.  78  ;  but  such  allegation  is  not 
necessary.  Rex  v.  Jenks,  2  Leach  C.  C. 
774,  holding  it  better  to  omit  it.  Reg. 
V.  Lawes,  i  C.  &  K.  62,  47  E.  C.  L.  62; 
People  V.  Shaber,  32  Cal.  36;  Jones  v. 
State,  18  Fla.  889;  State  v.  Jennings, 
79  Iowa  513;  State  v.  Ray,  79  Iowa 
765  ;  State  v.  Morrissey,  22  Iowa  160; 
Josslyn  V.  Com.,  6  Met.  (Mass.)  239; 
State  V.  Tyrrell,  98  Mo.  354;  Wright 
V.  Com.,  82  Va.  183;  State  v.  Clark,  42 
Vt.  633. 

In  Kentucky  the  ownership  of  the 
property  stolen  need  not  be  described 
with  more  precision  or  certainty  than 
is  necessary  to  inform  the  accused  of 
the  actual  offense  charged  against 
him,  and  to  bar  a  second  conviction 
therefor.  Johnson  v.  Com.,  87  Ky. 
191. 

To  Convict  for  Larceny,  however,  the 
ownership  must  be  alleged.  State  v. 
Bartlett,  55  Me.  209. 

2.  Rex  V.  Jenks,  2  Leach  C.  C.  774, 
2  East  P.  C.  514;  Beall  v.  State,  53 
Ala.  460  ;  Berry  v.  State,  92  Ga.  47; 
Com.  V.  Moore,  130  Mass.  45  ;  Neu- 
brandt  v.  State,  53  Wis.  89. 
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Averment  of  Intent. 


BURGLARY. 


Intent  to  Commit  laxceny. 


Agents. — It  is  not  necessary  that  the  ownership  of  the  property- 
intended  to  be  stolen  should  be  laid  in  the  real  owner ;  it  is  suffi- 
cient if  the  person  laid  as  such  has  a  special  property  therein  at 
the  time  of  the  burglary.* 

Husband  and  Wife. — It  is  no  error  to  lay  the  ownership  of  the  goods 
in  the  husband,  whether  such  be  his  or  his  wife's  property.* 

Joint  Owners. — When  the  goods  belong  to  joint  owners,  the  aver- 


Contra. — It  seems  that  in  cases 
where,  in  addition  to  an  averment  of 
intent,  there  is  one  of  actual  stealing 
of  the  goods  of  certain  persons  (nam- 
ing them),  the  latter  averment  need 
not  be  proved  as  laid;  i.e.,  it  is  not  a 
variance  to  prove  that  the  goods  be- 
longed to  parties  other  than  those 
named,  because  the  latter  averment 
may  be  wholly  rejected  as  surplusage, 
leaving  the  indictment  to  stand  with 
the  general  averment  of  intent,  this 
alone  being  sufficient.  Reg.  v.  Clarke, 
I  C.  •&  K.  421,  47  E.  C.  L.  421  ;  Larned 
V.  Com.,  12  Met.  (Mass.)  245. 

In  Johnson  v.  Com.,  87  Ky.  191,  the 
same  rule  was  followed,  the  court 
holding  that  where  the  intent  alleged 
was  to  commit  a  larceny,  with  a  fur- 
ther allegation  of  the  actual  taking  of 
goods  (naming  them)  of  W. ,  the  owner- 
ship as  thus  alleged  need  not  be 
proved. 

In  Harris  v.  State,  61  Miss.  304,  it 
was  even  held  that,  though  the  aver- 
ment was  with  intent  to  steal  the 
goods  of  A,  and  that  the  defendant 
did  actually  steal  a  pistol  from  A,  it 
was  wholly  immaterial  that  the  proof 
showed  it  to  be  the  property  of  an- 
other. 

Middle  Letter  of  Name. — While  it  is 
not  necessary  to  insert  the  middle 
letter  of  the  name  of  the  owner,  yet,  if 
it  is  done,  it  must  be  proved.  Price 
V.  State,  19  Ohio  423. 

Christian  Name.  —  And  where  the 
Christian  names  of  two  partners  al- 
leged as  owners  were  set  forth,  in 
addition  to  the  firm  name,  they  had  to 
be    proved.       Doan   v.   State,   26  Ind. 

495- 

Ownership  Averred  in  Two. — If  the 
ownership  is  laid  in  two,  and  proved 
to  be  in  only  one,  there  is  no  variance. 
Mulrooney  v.  State,  26  Ohio  St.  326. 

1.  See  note.  Miscellaneous  Aver- 
ments of  Ownership,  infra. 

Lawful  Custody. — It  is  sufficient  if 
the  goods  are  in  the  lawful  custody  of 
the  one  laid  as  owner,  with  authority 
to  sell  them  and  account  for  the  pro- 


ceeds to  the  real  owner,  of  whom  he 
was  the  agent.  People  v.  Smith,  i 
Park.  Cr.  Rep.  (N.  Y.)  329. 

Gratuitous  Bailment. — And  they  may 
be  laid  in  a  bailee  as  the  owner,  even 
though  the  bailment  is  gratuitous. 
Wimbish  v.  State,  89  Ga.  294. 

Sherifil  under  Attachment — Unnecessarj 
Allegation.— The  property  intended  to 
be  stolen  is  correctly  laid  in  a  sheriff, 
holding  under  a  writ  of  attachment, 
and  occupying  the  house  under  a 
rental  contract,  the  rent  to  be  paid  out 
of  proceeds  of  goods  levied  on;  and  it 
is  unnecessary  to  allege  that  he  held 
the  goods  and  occupied  the  house  as 
sheriff.  Lenhart  v.  State  (Tex.  Crim. 
App.,  1894),  27  S.  W.  Rep.  260. 

Sheriff  as  Watchman. — But  the  own- 
ership should  not  be  laid  in  a  sherifif 
placed  in  a  house  merely  to  watch  the 
property  on  the  night  of  the  burglary. 
Lenhart  v.  State  (Tex.  Crim.  App., 
1894),  27  S.  W.  Rep.  260. 

2.  Robinson  v.  State,  84  Ala.  434, 
holding  it  to  be  no  variance  (at  any 
rate,  before  1886)  for  the  property  to 
be  the  separate  property  of  the  wife, 
though  alleged  to  be  that  of  the  hus- 
band. Also  State  v.  Matthews,  76  N. 
Car.  41;  State  v.  Wincroft,  76  N.  Car. 
38. 

Though  Husband  a  Felon. — And  in 
Reg.  V.  Whitehead,  9  C.  &  P.  429 
(Serg.  &  Pettit's  ed.,  p.  175),  the  own- 
ership of  the  goods  was  held  to  be 
improperly  laid  in  the  wife,  though 
the  husband  had  been  convicted  of 
felony,  and  was  still  in  prison  under 
the  sentence,  the  articles  stolen  hav- 
ing belonged  to  him  before  conviction, 
and  still  remaining  in  the  house  at 
the  time  of  the  burglary,  though  in 
the  possession  of  the  wife. 

Estate  of  Deceased  Husband.  —  The 
ownership  of  property  which  formed  a 
part  of  the  unadministered  estate  of  a 
deceased  husband  was  held  correctly 
laid,  in  Com.  v.  McGorty,  114  Mass. 
299,  in  the  widow  of  the  deceased 
(construing  Gen.  Stat.,  c.  172,  § 
12). 
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Averment  of  Intent. 


B  URGLAR  V. 


Intent  to  Commit  Larceny. 


ment  of  the  ownership  thereof  in  any  one  or  more  of  them  is 
not  defective,* 

Partners. — The  same  rule  holds  in  the  case  of  partners  as  in  that 
of  joint  owners,  and  the  simple  averment  of  the  name  of  one  or 
of  the  firm  is  sufficient.* 

Ownership  in  Severalty. — There  appears  to  be  a  conflict  of  opinion 
on  the  question  as  to  whether  it  is  necessary  or  not,  where  the 
owners  of  the  goods  are  several,  not  joint,  to  make  the  distinction 
in  the  indictment.* 

Ownership  in  Different  Counts. — Where  the  ownership  of  the  goods  is 
in  doubt,  it  is  usual  to  insert  in  the  indictment  several  counts, 
laying  in  each  the  ownership  in  a  different  person.^ 

^.  Averment  that  the  Property  was  in  the  House. — 
The  goods  described  in  the  indictment  for  burglary  as  those  in- 
tended to  be  stolen,  or  actually  stolen,  must  be  alleged,  in  some 
way,  to  have  been  in  the  building  broken,  or  the  indictment  is 
bad.* 


1.  Reg.  V.  Clarke,  i  C.  &  K.  421, 
47  E.  C.  L.  421.  In  Indiana,  by  ex- 
press statutory  provision,  the  rule  is 
established.      Doan  v.  State,   26  Ind. 

495- 

Proof. — But  if  the  ownership  is  laid 
in  several  as  joint  owners,  the  proof 
must  correspond  to  such  averment. 
State  V.  Ellison,  58  N.  H.  325,  where 
it  was  held  error,  the  goods  belonging 
some  to  A  and  some  to  B,  to  lay  the 
ownership  in  A  and  B  jointly.  But 
see  Van  Riper's  Case,  2  City  Hall  Rec. 
(N.  Y.)  45.     See  Partners,  infra. 

2.  See  Joint  Owners,  supra. 

Spradling  v.  State,  17  Ala.  440,  hold- 
ing that  in  an  indictment  for  con- 
spiracy to  commit  burglary,  where  the 
goods  belonged  to  A  and  a  dormant 
partner  B,  the  averment  of  them  in  A 
alone  should  be  sustained  as  sufficient. 

In  T'^jTrtJ,  by  statute  (Code  Cr.  Pro., 
§  426),  the  same  rule  holds  good. 
Coates  V.  State,  31  Tex.  Crim.   Rep. 

257- 

Further  Description. — It  is  sufficient 
to  lay  the  ownership  in  copartners, 
without  any  further  description  or 
allegation.  Com.  v.  O'Brien,  12  Allen 
(Mass.)  183. 

Christian  Name. — The  averment  be- 
ing, "house  of  S.  P.  F.  and  J.  C.  V., 
partners,  doing  business  under  the  firm 
name  of  F.  &  V.,  with  the  felonious 
intent  to  steal,  take  and  carry  away 
the  personal  goods  *  *  *  of  said  S.  P. 
F.  and  J.  C.  V.,"  the  court  held  that  it 
was  necessary  to  prove  the  Christian 
names  of  such  partners,  and   not  only 


that  the  goods  belonged  to  the  firm. 
Doan  V.  State,  26  Ind.  495,  reconciling 
People  V.  Ah  Sing,  ig  Cal.  598.  See 
Joint  Owners,  supra. 

3.  In  Van  Riper's  Case,  2  City  Hall 
Rec.  (N.  Y.)  45,  it  is  held  sufficient, 
where  A  and  B  are  several  owners,  to 
state  the  property  as  belonging  to  A 
and  B  in  the  aggregate,  without  a 
separation  of  interests.  But  in  State 
V.  Ellison,  58  N.  H.  325,  such  an  aver- 
ment was  held  defective  where  the 
property  belonged  some  to  A  and 
some  to  B. 

Miscellaneous  Averments  of  Ownership 
— SufRcient  Allegation. — "  With  intent 
to  *  *  *  steal  *  *  *  from  out  of  the 
possession  of  A  and  out  of  said 
house,"  was  held  a  sufficient  allega- 
tion of  ownership  of  certain  chattels 
named  in  the  indictment.  Ross  v. 
State,  16  Tex.  App.  558. 

Box  in  Church  Pew. — The  ownership 
of  a  box  in  a  church  pew  should  be 
laid  in  the  vicar  and  others.  See  Reg. 
V.  Wortley,  i  Den.  C.  C.  162. 

Ownership  in  Minor  Child. — The  orna- 
ments of  a  minor  daughter  should  be 
laid  in  her  as  the  owner,  not  in  her 
father.  State  v.  Lee,  i  Houst.  Cr. 
Cas.  (Del.)  335. 

4.  Baker  v.  State,  4  Ark.  56,  hold- 
ing it  a  custom  "as  legal  as  it  is  ad- 
vantageous." See  also,  for  application 
of  custom.  Rex  v.  Rees,  7  C.  &  P.  568, 
32  E.  C.  L.  633;  People  v.  Smith,  i 
Park.  Cr.  Rep.  (N.  Y.)  329. 

6.   Winslow  V.  State,  26  Neb.  308. 
Sufficient  Allegations. — It  is  sufficient 
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Averment  of  Intent. 


BURGLARY. 


Intent  to  Commit  Bape. 


//.  Special  Statutory  Requirements.— When,  under  stat- 
utes, the  kind  or  character  of  the  goods  intended  to  be  stolen  is 
specially  designated,  those  described  in  the  indictment  should,  by 
apt  words,  appear  to  be  included  in  the  statutory  terms.* 

i.  Proof  of  Larceny. — The  larceny  alleged  as  committed,  or 
intended  to  be,  must  be  proved.* 

4.  Intent  to  Commit  Murder. — When  the  intent  is  to  murder,  the 
averment  need  not  set  forth  the  names  of  the  persons  the  burglar 
intended  to  kill.* 

5.  Intent  to  Commit  Rape. — An  averment  of  intent  to  commit 
rape  need  not  go  into  a  recital  of  the  constituents  of  said  crime.^ 


"with  the  intent 
*  from  out  of  the 
and  out  of  said 
Ross  V.   State, 


to  charge  an  intent  to  steal  the  goods 
"  in  the  said  dwelling-house  then  and 
there  being."  Reg.  v.  Lawes,  i  C.  & 
K.  62,  47  E.  C.  L.  62. 

"  Then  and  there  being  found,"  is  a 
sufficient  allegation  that  the  goods 
were  in  the  house.  Sullivan  v.  State, 
13  Tex.  App.  464. 

The   averment, 
to  *  *  *  steal  *  ^ 
possession    of   A 
house,"  is    sufficient 
16  Tex.  App.  558. 

"When  Deposited  Therein. — In  State  v. 
Turner,  106  Mo.  277,  the  court  held, 
in  an  indictment  for  a  statutory  break- 
ing, that  it  was  sufficient  to  allege 
that  the  goods  and  chattels  were  in 
the  house,  etc.,  at  the  time  of  the 
commission  of  the  burglary;  and  no 
allegation  as  to  when  they  were  de- 
posited there  was  necessary. 

Proof. — And  there  must  be  proof  of 
goods  in  the  house.  Lyon's  Case,  2 
East  P.  C.  498.  See  Reg.  v.  Lawes, 
I  C.  &  K.  62,  47  E.  C.  L.  62. 

1.  Statutory  Words  or  Equivalent. — 
The  words  used  in  the  indictment 
should  be  those  employed  by  the 
statute,  or  their  equivalent.  See  West 
V.  State,  35  Tex.  91,  and  3.  Intent  to 
Co7nviit  Larceny,  supra. 

Allegation  of  Goods  in  the  House. — See 
IV.  2.  b.  (3)  Statutory  Description, 
supra. 

"Kept  for  Use,  Sale,  or  Deposit"  were 
the  statutory  words  describing  the 
goods,  the  intent  to  steal  which  con- 
stituted the  offense.  An  indictment 
using  the  words  "  kept  for  use  and 
safety,"  was  held  sufficiently  to  con- 
form to  the  statutory  requirement. 
Roberts  v.  State,  55  Miss.  42T. 

"  Without  the  Consent  of  the  Owner." 
— In  Texas,  under  the  statute,  it  is 
necessary  to  charge  that  the  intended 
theft  of  the  goods  was  without  the 
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consent  of  the  owner  of  them;  and  the 
omission  is  fatal  to  the  indictment. 
Tread  well  v.  State,  16  Tex.  App.  643; 
Taylor  v.  State,  23  Tex.  App.  639. 
Nor  is  the  averment  "  the  property  of 
A  and  B  without  their  consent"  suf- 
ficient; it  must  be  without  the  con- 
sent of  either.  Taylor  v.  State,  23  Tex. 
App.  639.  Nor  an  averment  to  take 
the  property  of  several  without  the 
consent  of  the  "  owner,"  and  with 
intent  to  deprive  the  "  owner  "  of  the 
value,  etc.  Jones  v.  State  (Tex.  Crim. 
App.,  1892),  20  S.  W.  Rep.  395.  See 
V.  3.  a.  Meaningless  IVords,  supra. 

Fraudulent  Intent  to  Take  Property 
from  Possession. — In  O'Brien  v.  State, 
27  Tex.  App.  448,  the  charge  of  an 
intent  to  commit  theft,  failing  to  allege 
a  fraudulent  intent  to  take  the  prop- 
erty from  the  possession  of  the  owner, 
was  held  defective,  though  the  indict- 
ment might  have  stood  if  the  charge 
had  appeared  in  the  subsequent  aver- 
ment of  the  actual  theft. 

2.  People  V.  Mulkey,  65  Cal.  501; 
People  V.  Young,  65  Cal.  225.  Yet 
see  State  v.  Cody,  i  Winst.  (N.  Car.) 
197,  holding  that  proof  of  a  robbery  is 
sufficient  to  support  the  averment. 

3.  State   V.    Newton,   30    La.    Ann. 

1253- 

Proof. — The  proof  must  be  of  an  in- 
tent to  murder,  and  nothing  less.  3 
Coke  Inst.  65. 

Allegation.— See  IV.  2.  (3)  (</)  Other 
Allegations,  supra. 

4.  It  will  be  noted  that  the  Texas 
cases  hold  a  detailed  averment  essen- 
tial, contrary  to  the  other  authorities 
on  the  subject. 

Averment  that  the  Woman  was  in  the 
House. — The  averment  of  the  presence 
of  the  woman  in  the  house  at  the  time 
is  not  necessary,  the  court  holding 
that  the  intent  can  exist  without  her 
presence.   Burke  v.  State,  5  Tex.  App. 


Joinder  of  Crimes. 


BURGLARY. 


In  General. 


6.  Several  Intents  Permissible. — The  indictment  may  charge  a 
breaking  and  entering  the  building,  with  several  intents,  laying 
them  in  the  same  count  or  in  different  counts.* 

VIII.  Joinder  OF  Ceimes— 1.  In  General. — It  is  a  frequent  practice 
to  charge,  in  the  indictment  for  burglary,  the  felony  or  other 
crime  or  crimes  committed  at  the  same  time  with  the  former;  and 
this  is  sustained  by  authority.* 


77.  But  if  it  was  necessary,  the  aver- 
ment "  with  intent  then  and  there  " 
would  have  been  sufficient.  Burke  v. 
State,  5  Tex.  App.  77. 

Averment  of  Sex. — Nor  is  it  necessary 
to  allege  that  the  person  against  whom 
the  intent  was  directed  was  a  woman. 
State  V.  Williams,  41  Tex.  98. 

Additional  Allegations  of  Assault. — An 
additional  allegation  of  assault  may 
be  rejected  as  surplusage.  Bradley 
V.  State,  32  Ark.  714. 

Indictment  and  Complaint — Variance. 
— In  Alderman  v.  State,  24  Neb.  97, 
the  court  decided  that  it  was  not  error 
to  charge  in  the  indictment  a  burglary 
with  intent  to  rape,  though  the  com- 
plaint had  charged  a  burglary  with 
intent  to  steal.  They  were  held  to  be 
the  same  crime. 

Acquittal  or  Conviction  of  Whole 
Charge. — In  Com.  v.  Doherty,  10  Cush. 
(Mass.)  54,  an  instruction  to  the  jury 
that,  under  an  indictment  charging  a 
breaking  and  entering  with  intent  to 
commit  a  rape,  they  must  acquit  or 
convict  of  the  whole  charge  set  forth 
therein,  was  held  not  unfavorable  to 
the  accused,  and  not  reversible  error. 

Jury  to  Decide. — It  is  for  the  jury  to 
decide  whether  the  intent  to  commit 
rape  existed.  Burke  v.  State,  5  Tex. 
App.  79- 

Proof. — And  such  intent  must  be 
proved.  State  v.  Carpenter,  i 
Houst.  Cr.  Cas.  (Del.)  367;  Davis  v. 
State,  22  Fla.  633. 

1.  Adultery  and  Theft. — The  intents 
to  commit  theft  and  adultery  may 
both  be  charged.  State  v.  Fox,  80 
Iowa  312. 

Several  Thefts  also.  State  v.  Christ- 
mas, loi  N.  Car.  749. 

Alternative  Averments  of  Intent. — In 
Dismukes  v.  State,  83  Ala.  287,  it  was 
held  correct  to  allege  in  the  same 
count  an  intent  to  steal  or  an  intent  to 
rape,  in  the  alternative,  under  Code, 
§  4796.  And  see  People  v.  Hall,  94 
Cal.  595. 

In  Different  Counts. — When  any 
doubt  exists  as  to  the  specific  felony 


intended,  the  intent  should  be  laid 
differently  in  distinct  counts,  2  East 
P.  C.  515;  as,  an  intent  to  steal 
goods  of  A  in  one,  goods  of  B  in  a 
second,  and  an  intent  to  kill  in  a  third, 
this  practice  being  both  legal  and  ad- 
vantageous. Baker  v.  State,  4  Ark. 
56,  citing  2  Leach  1103  and  2  Swift's 
Dig.  382. 

Also,  in  different  counts  may  be 
charged  intents  to  commit  rape  and 
adultery.  State  v.  Cooper,  16  Vt.  551; 
rape,  larceny,  and  theft,  Davis  v. 
State,  22  Fla.  633. 

General  Verdict. — Such  an  indictment 
will  be  held  good  upon  a  general  ver- 
dict of  guilty.     2  East  P.  C.  515. 

One  Defective  Count. — But  if  such  a 
verdict  follow  an  improper  overruling 
by  the  court  of  a  demurrer  to  a  defec- 
tive count,  judgment  will  be  reversed 
though  all  the  remaining  counts  be 
good.      Pairo  v.  State,  49  Ala.  25. 

2.  See  I  Bishop  Crim.  Pro.  (3d  ed.), 
§§439,  440;  2  Bishop  Crim.  Pro.,  §§ 
129-443;  also  State  v.  Grisham,  i 
Hayw.  (N.  Car.)  12.  Contra,  People 
V.  Garnett,  29  Cal.  626  ;  People  v. 
Burgess,  35  Cal.  118. 

Conviction  of  Ulterior  Felony.  —  In 
such  an  indictment,  if  found  not  guilty 
of  burglary,  but  guilty  of  the  other 
charges,  the  defendant  may  be  pun- 
ished as  if  indicted  for  the  latter  only. 
State  V.  Grisham,  i  Hayw.  (N.  Car.) 
12. 

Not  of  Both. — Howard  v.  State,  8 
Tex.  App.  450,  holds  that  the  proper,  if 
not  the  only,  method  by  which  a  pros- 
ecution and  conviction  for  burglary 
and  for  any  other  offense  committed 
in  connection  with  it  can  and  should 
be  sustained,  is  by  separate  indict- 
ments and  separate  prosecutions. 

Separate  and  Distinct  Felonies  cannot 
be  included,  even  in  different  counts, 
in  the  same  indictment.  Lyons  v. 
People,  68  111.  271. 

Same  Offense  in  Different  Counts. — But 
it  is  proper  to  lay  the  same  offense  in 
different  ways  in  different  counts,  even 
though  different  judgments  begiven  on 
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Joinder  of  Crimes. 


BURGLARY. 


Burglary  and  Assault. 


2.  Burglary  and  Accessory.— Burglary  and  the  crime  of  being 
accessory  thereto  may  be  joined  in  the  same  indictment.* 

3.  Burglary  and  Aiding  and  Abetting.— Both  the  offenses  of  burg- 
lary, and  of  aiding  and  abetting  thereto,  may  be  charged  in  the 
same  indictment,  and  in  the  same  count  thereof,  as  at  common 
law.* 

4.  Burglary  and  Assault. — When  an  assault  is  committed  at  the 
time  of  the  burglary,  it  may  be  joined  with  the  latter  offense.* 


the  different  counts,  provided  all  the 
counts  are  for  felonies,  or  all  for  mis- 
demeanors. Lyons  v.  People,  68  111. 
271.  See  further  infra,  under  vari- 
ous heads. 

1.  Stoops  V.  Com.,  7  S.  &  R.  (Pa.) 
491;  State  V.  Rand,  33  N.  H.  216.  See 
6.  b.  {\)  Joinder  Permissible,  infra. 

Both  Offenses  may  be  Charged  against 
the  Accessory. — In  an  indictment  a  de- 
fendant may  be  charged  with  the  com- 
mission of  both  offenses,  i.e.,  as  being 
both  principal  and  accessory.  Thus, 
in  State  v.  Rand,  33  N.  H.  216,  there 
were  two  counts,  each  for  burglary 
and  stealing,  one  charging  A  and  B 
as  principals,  the  other  charging  A 
as  principal  and  B  as  accessory. 

Or  A  and  B  may  be  charged  with 
the  joint  commission  of  both  offenses, 
the  burglary  and  the  stealing.  Com. 
V.  Darling,  129  Mass.  114.  And  un- 
der this  indictment  each  may  be  con- 
victed and  sentenced, the  one  for  the 
breaking  and  entering,  and  the  other 
for  the  stealing.  Com.  v.  Darling,  129 
Mass.  114. 

Reference  to  Previous  Count. — A  count 
charging  the  crime  of  being  accessory 
must  contain  the  elements  of  the  prin- 
cipal offense,  either  in  a  detailed  aver- 
ment of  the  same,  or  by  appropriate 
reference  to  a  former  count  containing 
the  same.  Thus  a  count,  in  an  indict- 
r  ent  for  burglary,  charging  a  party 
as  accessory  "to  the  felony  afore- 
said," is  good.  Stoops  V.  Com.,  7  S. 
&  R.  (Pa.)  491. 

Defective,  if  Former  Count  Bad. — If 
the  averment  in  the  former  count  re- 
ferred to  is  defective,  the  one  for  the 
offense  of  being  accessory  is  thereby 
made  equally  so.  Thus,  where  the 
latter  count  contained  the  expression 
"property  aforesaid,"  and  the  count 
for  burglary  referred  to  omitted  the 
words  "in  the  night-time,"  and  was 
therefore  insufficient,  the  court  held 
the  count  charging  the  accessory  de- 
fective, and  further  held  that  the  ob- 
jection to  the  word  "aforesaid,"  in 
the  description  of  the  property,  applied 


with  equal  force  to  the  grand  jury, 
and  to  the  averment  of  time  and  place. 
Hollister  v.  Com.,  60  Pa.  St.  106;  Com. 
V.  Kaas,  3  Brewst.  (Pa.)  422. 

Not  Amendable. — Nor  is  such  defect 
amendable.  Hollister  v.  Com.,  60  Pa. 
St.  106;  Com.  V.  Kaas,  3  Brewst.  (Pa.) 
422. 

Allegation  of  Time. — In  2  Hawk.  P. 
C,  c.  23,  §  87,  it  is  held  that  "if  the 
hour  as  well  as  the  day  be  set  forth  in 
the  allegation  of  the  offense  of  tiie 
principal,  it  is  said  to  be  fatal  to  men- 
tion the  day  only  in  the  allegation  of 
the  offense  of  the  accessory." 

Omission  of  Essential  Averment. — The 
omission,  in  a  count  charging  the 
offense  of  accessory  to  the  burglary, 
to  charge  any  essential  averments, 
either  expressly  or  by  a  proper  refer- 
ence clause,  is  fatal.  See  Com.  v. 
Glover,  iii  Mass.  400,  where  it  was 
held,  however,  that  the  indictment 
really  contained  but  a  single  count — 
that  against  the  accessory — though  it 
contained  a  formal  recital  of  the  per- 
petration of  the  burglary  by  unknown 
persons,  concluding  with  the  contra 
forma  clause,  followed  by  the  charge 
against  the  accessory. 

Former  Acquittal. — After  an  acquittal 
on  the  first  count,  and  a  conviction 
on  the  second,  of  an  indictment  charg- 
ing burglary  in  one  count  and  incite- 
ment to  the  same  in  a  second,  it  is 
error,  on  a  new  trial,  to  again  prose- 
cute the  defendant  on  the  whole  in- 
dictment. Hollister  v.  Com.,  60  Pa. 
St.  106.  See  further,  X.  I.  Accessory, 
infra. 

2.  Hartshorn  v.  State,  29  Ohio  St. 
635.  And  see  Loydz/.  State,  42  Ga.  221; 
Com.  V.  Darling,  129  Mass.  112. 

And  when  the  two  offenses  are  thus 
joined,  though  to  the  same  count, 
both  offenders  may  be  tried  thereon, 
as  in  the  case  of  joint  defendants  for 
the  same  offense.  Hartshorn  v.  State, 
29  Ohio  St.  635;  Loyd  v.  State,  42  Ga. 
221. 

S.  In  Smith  v.  State,  57  Miss.  822, 
it  is  held  that  an  assault  and  battery 
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5.  Several  Burglaries. — It  is  allowable  to  unite  in  the  same  in- 
dictment more  than  one  burglary;  and  this  holds  whether  the 
burglaries  relate  to  the  same  or  to  distinct  offenses.* 

6.  Burglary  and  Larceny— «.  In  General — Joinder  Permiasibie. — 
The  practice  of  joining  in  the  indictment  for  burglary  a  charge 
of  the  larceny  actually  committed,  is  very  common.* 


committed  in  the  house  broken  and 
entered  may  be  joined  in  the  same 
count  for  burglary,  without  rendering 
the  indictment  double.  But  see  State 
V.  Fitzsimon  (R.  I.,  1893),  27  Atl.  Rep. 
446,  which  decides  that  burglary  and 
assault  with  intent  to  rape  cannot  be 
joined  in  different  counts  of  the  same 
indictment. 

Complaint — Amendment  of. — A  com- 
plaint before  a  magistrate,  charging 
a  burglary  and  assault,  cannot  be 
amended  by  striking  out  the  breaking 
and  entering.  State  v.  Runnals,  49 
N.  H.  498. 

1.  Relating  to  the  Same  Offense. — 
Where  an  indictment  contained  two 
counts,  one  for  a  burglary  in  the  dwell- 
ing-house of  S.,  and  a  second  charging 
the  same  in  the  storehouse  of  S.,  both 
charging  offenses  of  the  same  general 
character,  and  so  put  in  order  to  meet 
different  phases  of  the  evidence,  the 
joinder  was  held  good.  State  v. 
Shores,  31  W.  Va.  491.  See  Ex  p. 
Peters,  2  McCrary  (U.  S.)  406;  also 
William  v.  State,  24  Tex.  App.  69, 
which  last  case  alleged  in  one  count 
burglary  and  theft  in  the  daytime, 
and    in    a  second    the    same  at  night. 

Contra. — In  California,  under  the 
Criminal  Practice  Act,  an  indictment 
must  charge  but  one  offense.  In 
People  V.  Taggart,  43  Cal.  81,  an  in- 
dictment which  charged  in  one  count 
a  breaking,  etc.,  in  the  night-time,  as 
defined  in  section  58  of  the  act,  and  in 
a  second  count  a  breaking  in  the  day- 
time, as  defined  in  Stat.  1863-64,  p. 
104,  was  held  by  the  court  to  charge 
two  distinct  offenses,  and  was  demur- 
rable. It  made  no  difference  that  the 
indictment  contained  an  averment 
that  the  two  counts  were  descriptive 
of  one  and  the  same  transaction. 

No  Election  Necessary. — Where  two 
burglaries  relating  to  the  same  offense 
are  joined  in  the  same  indictment,  the 
prosecutor  need  not  elect  on  which  to 
proceed.  State  v.  Shores,  31  W.  Va. 
491.  See  also  Martin  v.  State,  79  Wis. 
165. 

Belating  to  Distinct  Offenses. — In  State 


V.  Nelson,  14  Rich.  (S.  Car.)  169,  an 
indictment  containing  three  counts — 
(i)  for  burglary;  (2)  for  a  wholly  differ- 
ent burglary;  and  (3)  for  petit  larceny, 
— was  held  by  the  court  to  contain  no 
defect  warranting  an  arrest  of  judg- 
ment. 

In  Discretion  of  Court. — It  is  in  the 
discretion  of  the  court  to  require  the 
state  to  select  one  of  two  distinct  bur- 
glaries charged,  and  confine  the  pros- 
ecution to  that  one.  State  v.  Nelson, 
14  Rich.  (S.  Car.)  169. 

Joinder  with  a  Misdemeanor. — Distinct 
burglaries  may  be  joined  in  the  same 
indictment  with  a  misdemeanor  (petit 
larceny).  State  v.  Nelson,  14  Rich. 
(S.  Car.)  169.  See  6.  Burglary  and 
Larceny,  infra. 

2.  People  V.  Smith,  57  Barb.  (N.  Y.) 
55;  Miller  v.  State,  16  Tex.  App.  417. 
See  State  v.  Smith,  16  Mo.  550. 

They  may,  of  course,  also  be  joined 
to  separate  indictments.  People  v. 
Smith,  57  Barb.  (N.  Y.)  55,  and 
Howard  v.  State,  8  Tex.  App.  450, 
apparently  preferring  the  latter  prac- 
tice. Also  Smith  v.  State,  22  Tex. 
App.  353- 

Contra. — In  California  it  is  decided 
that  burglary  cannot  be  united  with 
another  offense.  People  v.  Garnett, 
29  Cal.  626.  In  this  case  the  second 
offense  was  larceny. 

Failure  to  Demur. — But  in  the  last 
case  it  was  further  held  that  after  the 
jury  had  retired  (there  having  been 
no  demurrer),  but  before  they  had 
agreed  on  their  verdict,  and  the  case 
had  been  thus  far  tried  on  the  theory 
that  burglary  was  the  only  charge  for 
which  the  prisoner  was  being  tried,  it 
was  error  for  the  court  to  recall  the 
jury  and  charge  them  that  the  indict- 
ment averred  two  offenses,  burglary 
and  grand  larceny,  and  if  they  so 
found  from  the  evidence,  they  might 
find  the  defendant  guilty  of  grand 
larceny. 

And  in  People  v.  Burgess,  35  Cal. 
118,  it  is  decided  that  all  objection  to 
the  indictment  on  the  ground  of  charg- 
ing two  offenses  is  waived  by  failure 
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Conviction  for  Both  Offenses. — But  the  verdict  and  the  conviction  in 
.such  a  case  cannot  be  for  both  the  burglary  and  the  larceny, 
though  they  may  be  for  either  offense  singly.* 

Conviction  for  Either  oflfense. — When  both  offenses  are  united  in  one 
indictment,  it  is  permissible  to  convict  for  either  offense  with- 
out the  other.* 

General  Verdict. — A  general  verdict  of  guilty  is  construed  to  be  a 
verdict  for  burglary  alone,  and  is  good.* 

When  Former  Judgment  a  Bar. — The  rule  laid  down  by  the  author- 
ities to  decide  the  question  whether  a  former  acquittal  or  con- 
viction is  a  bar  to  a  subsequent  prosecution  is:  If  the  facts 
charged  in  the  subsequent  indictment  would,  if  found  to  be  true, 
have  warranted  a  conviction  upon  the  first  one,  then  the  former 
judgment  is  a  bar  to  the  later  prosecution.     Otherwise  not."* 


to  demur;  the  same  decision  being 
also  arrived  at  in  People  v.  Garnett, 
29  Cal.  626. 

In  loiva  an  indictment  alleging 
both  burglary  and  larceny  is  bad  for 
duplicity.  State  v.  Rhodes,  48  Iowa 
702;   State  V.  Ridley,  48  Iowa  371. 

1.  In  Texas  the  earlier  cases  held 
it  questionable  whether,  under  Penal 
Code,  arts.  2371,  2369  (the  latter  fixing 
a  punishment  for  the  offense  of  theft 
after  entry),  a  verdict  and  judgment 
for  the  compound  offense,  and  a 
punishment  assessed  for  both  these 
distinct  offenses,  is  a  single  judgment. 
Shepherd  v.  State,  42  Tex.  501;  Robert- 
son V.  State,  6  Tex.  App.  66g;  Struck- 
man  v.  State,  7  Tex.  App.  581. 

But  in  Howard  v.  State,  8  Tex. 
App.  450,  it  was  definitely  decided 
that,  though  the  above  art.  2369 
was  no  longer  in  force,  the  theft 
"  would  be  included  and  merged  in 
the  burglary,  and  that  no  judgment 
could  be  rendered  for  the  theft."  And 
in  Smith  v.  State,  22  Tex.  App.  353,  a 
similar  decision  was  made,  that  the 
two  offenses  could  be  punished  as 
separate,  though  not  as  joint,  offenses. 

Also,  in  Miller  v.  State,  16  Tex. 
App.  417,  it  was  held  that  a  conviction 
for  both  offenses  could  not  be  had, 
nor  could  a  separate  punishment  be 
assessed  for  each,  nor  a  joint  one  for 
both. 

2.  State  V.  Kennedy,  88  Mo.  341; 
State  V.  Owens,  79  Mo.  619;  State  v. 
McGuire,  16  Mo.  App.  558;  People  v. 
Smith,  57  Barb.  (N.  Y.)55- 

But  in  Texas,  though  it  is  allowable 
and  proper  to  convict  for  the  burglary 
alone  (Howard  v.  State,  8  Tex.  App. 
449;  also  Hobbs  v.  State,  44  Tex.  353, 
the   latter   case  holding  a   conviction 


upon  such  an  indictment  no  ground 
for  an  arrest  of  judgment),  yet  it  is 
held  that  in  such  an  indictment  the 
theft  is  included  and  merged  in  the 
burglary,  and  that  no  judgment  can 
be  rendered  for  the  theft  alone.  How- 
ard V.  State,  8  Tex.  App.  449.  Also 
in  Massachusetts.  Crowley  v.  Com.,  11 
Met.  (Mass.)  578;  Com.  v.  Hope,  22 
Pick.  (Mass.)  i. 

Verdict  for  Larceny. — The  following 
cases  hold  a  verdict  for  larceny  good: 
Fisher  v.  State,  46  Ala.  720;  Polite  v. 
State,  78  Ga.  347;  State  v.  Lewis,  2 
Hawks  (N.  Car.)  98;  State  v.  Grisham, 
1  Hayw.  (N.  Car.)  13;  State  v.  Flem- 
ing, 107  N.  Car.  909;  State  v.  Bartlett, 
55  Me.  213. 

Larceny  must  be  Correctly  Laid. — But 
to  insure  a  conviction  for  the  larceny, 
it  must  be  correctly  laid.  State  v. 
Bartlett,  55  Me.  209. 

3.  Yarborough  v.  State,  86  Ga.  396; 
Pitcher  v.  People,  16  Mich.  148;  State 
V.  Beckworth,  68  Mo.  82. 

Statutory  Breaking. — And  in  Butler  v. 
Com.,  81  Va.  162,  where  housebreak- 
ing and  larceny  were  united  in  the 
same  indictment,  a  general  verdict 
thereon  was  held  to  be  a  verdict  for 
housebreaking  alone,  and  was  there- 
fore good,  showing  of  what  offense  the 
prisoner  was  convicted.  See  also 
Speers  v.  Com.,  i7Gratt.  (Va.)  573  et 
seq. 

Larceny  need  not  be  Correctly  Averred 
or  Proved.— On  such  a  verdict  it  is 
immaterial  whether  the  larceny  be  or 
be  not  sufficiently  averred  or  proved. 
Yarborough  v.  State,  86  Ga.  396;  State 
V.  Bartlett,  55  Me.  213;  State  v.  Beck- 
worth,  68  Mo.  82. 

4.  Rex  V.  Vandercom,  2  East  P.  C. 
519  et  seq.;  Gordon  v.  State,  71  Ala.  317; 


3  Encyc.  Pi.  &  Pr.— 50. 
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Several  Defendants. — Where  more  persons  than  one  are  accused  of 
being  guilty  of  the  burglary  or  the  larceny,  or  of  both,  they  may 
be  joined  in  the  same  indictment.* 


Wilson  V.  State,  24  Conn.  64;  Com.  v. 
Roby,  12  Pick.  (Mass.)  496. 

In  State  v.  Warner,  14  Ind.  572, 
note,  the  rule  is  thus  stated,  "  The 
true  test  is  whether  the  crimes,  as 
charged  in  the  indictments,  are  so  far 
distinct  that  evidence  which  would 
sustain  the  one  would  not  sustain  the 
other." 

Effect  of  Former  Acquittal  for  Bur- 
glary when  Burglary  only  is  Charged. — 
When  the  indictment  on  the  former 
trial  charged  burglary  only,  that  is, 
burglary  with  intent  only,  and  not  an 
actual  theft,  an  acquittal  thereon  was 
no  bar  to  a  subsequent  trial  for  the 
larceny.  Gordon  v.  State,  71  Ala. 
317;  Wilson  V.  State,  24  Conn.  66; 
State  V.  Warner,  14  Ind.  572;  Howard 
V.  State,  8  Tex.  App.  450.  And  see 
People  V.  Smith,  57  Barb.  (N.  Y.)  56. 

Contra. — In  Triplett  v.  Com.,  84  Ky. 
195,  it  was  held  that  after  an  acquittal 
on  a  charge  of  burglary  with  intent 
to  steal,  a  subsequent  indictment  for 
grand  larceny,  with  the  same  facts 
developed  on  trial,  could  not  be  sus- 
tained. The  court  added,  "The 
weight  of  authority,  we  are  aware,  is 
adverse  to  such  a  view  of  the  ques- 
tion, but  the  whole  reason  and  philos- 
ophy of  the  law,  as  well  as  justice  to 
the  accused,  requires  a  different  rul- 
ing," and  cited  in  support  of  this  view 
I  Bishop  Crim.  Law,  §  1062,  and  the 
dissenting  opinion  of  Waite,  C.J.,  in 
Wilson  z/.  State,  24  Conn.  57. 

Effect  of  Former  Acquittal  on  Indict- 
ment for  Burglary  and  Larceny.  — The 
plea  of  former  acquittal  on  an  indict- 
ment charging  both  burglary  and 
larceny  is  not  a  good  one  in  bar  of  a 
subsequent  prosecution  on  an  indict- 
ment charging  the  burglary  with  in- 
tent to  steal  only.  Rex  v.  Vander- 
com,  2  East  P.  C.  519;  Wilson  v.  State, 
24  Conn.  66. 

But  the  plea  of  former  acquittal  on 
such  an  indictment  is  a  bar  to  a  new 
prosecution  for  the  larceny.  Wilson 
V.  State,  24  Conn.  66;  Davis  v.  State, 
3  Coldw.  (Tenn.)  83.  See  People  v. 
Smith,  57  Barb.  (N.  Y.)  56. 

But  this  is  not  the  case  if  the  prop- 
erty stolen  is  averred  in  each  indict- 
ment to  belong  to  different  individuals. 
Thus,  in  Com.  v,  Hoffman,   121  Mass. 


369,  a  former  acquittal  upon  an  indict- 
ment for  breaking,  etc.,  and  stealing 
the  property  of  A,  is  no  bar  to  a  sub- 
sequent one  for  stealing  in  the  same 
house,  at  the  same  time,  the  property 
of  B,  unless  it  is  shown  that  A  and  B 
are  one  and  the  same  person. 

Acquittal  in  One  County  no  Bar  to 
Prosecution  in  Another. — In  Methard 
V.  State,  19  Ohio  St.  363,  it  was  h^ld 
that  an  acquittal  in  one  county  of  a 
state,  on  a  charge  of  burglary  and 
larceny  committed  therein,  is  no  bar 
to  an  indictment  in  another  county, 
against  the  same  party,  for  a  burglary 
in  the  latter  county. 

Effect  of  Former  Conviction  for  Lar- 
ceny.— It  is  the  law  in  England,  and  is 
held  probably  by  the  best  authorities 
in  this  country,  that  a  former  convic- 
tion for  larceny  is  no  bar  to  a  sub- 
sequent prosecution  for  the  burglary 
committed  at  the  same  time,  at  any 
rate  when  the  second  indictment  con- 
tains no  averment  of  the  commission 
of  the  larceny.  Rex  v.  Vandercom, 
2  East  P.  C.  519;  Wilson  v.  State,  24 
Conn.  69;  Howard  v.  State,  8  Tex. 
App.  447;  Smith  V.  State,  22  Tex.  App. 
350. 

Contra.  —  In  State  v.  Cooper,  13  N. 
J.  L.  376,  the  court  held  that  a  con- 
viction for  larceny  would  be  a  good 
bar  to  a  subsequent  prosecution  in  an 
indictment  for  both  the  burglary  and 
the  larceny.  However,  the  effect  of 
such  a  previous  conviction  on  a  new 
trial,  upon  an  indictment  for  burglary 
only,  the  court  left  as  an  open  ques- 
tion. See  also  Wilson  v.  State,  24 
Conn.  66. 

In  People  v.  Smith,  57  Barb.  (N.  Y.) 
57,  the  opinion  was  expressed  un- 
reservedly that  a  prior  conviction  for 
larceny  was  a  good  bar  to  a  prosecu- 
tion for  the  burglary  committed  at  the 
same  time.  "Whatever  be  the  rule 
in  regard  to  acquittals,"  said  the 
court,  "  there  cannot,  I  apprehend,  be 
two  convictions  for  separate  acts  con- 
stituting the  same  felony."  See  Wil- 
son V.  State,  24  Conn.  68. 

1.  See  X.  I.  Accessory,  infra. 

And  Com.  v.  Darling,  129  Mass.  114, 

holds  that  if  one  person  commits   the 

burglary,  and   another  takes  no  part 

until  after  the  breaking,  but  partici- 
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Burglary  and  Petit  Larceny. — Burglary  and  petit  larceny  cannot  be 
joined  in  the  same  indictment,  unless  by  special  statutory  enact- 
ment.* 

Several  Counts  to  Meet  the  Evidence. — It  is  the  practice  to  set  forth  in 
several  counts  the  burglary  and  larceny,  where  there  is  any 
doubt  as  to  certain  facts,  alleging  the  same  in  different  ways,  so 
as  to  meet  the  different  phases  of  the  evidence.* 

/;.  Burglary  and  Larceny  in  Same  Count — (i)  Joinder 
Permissible. — The  form  of  indictment  charging  burglary  and 
larceny  in  the  same  count  is  one  commonly  employed  and  sus- 
tained by  the  authorities.*     In  some  of  the  states,  however,  the 


pates  in  the  subsequent  stealing, 
"each  may  be  convicted  and  sen- 
tenced accordingly,  the  one  for  the 
breaking  and  entering,  and  the  other 
for  the  stealing,  under  an  indictment 
which  charges  both  defendants  with 
having  jointly*  committed  both  of- 
fenses. Or  they  may  be  separately 
charged  in  one  indictment." 

See  also  Rex  v.  Butterworth,  R.  & 
R.  C.  C.  520,  where  it  was  decided 
that  in  such  an  indictment  against 
three,  one  may  be  found  guilty  of  the 
burglary  and  the  others  of  the  larceny 
only. 

But  in  Rex  v.  Turner,  2  East  P.  C. 
519,  it  was  held  that  the  jury  could 
not  find  one  guilty  of  burglary,  and 
another  guilty  of  larceny  only,  upon 
the  same  indictment  and  evidence. 

1.  Davis  V.  State,  3  Coldw.  (Tenn.) 
Si.      See  supra  6.  c.  et  seq. 

Conviction  for  Such  is  Error. — And  a 
conviction  for  petit  larceny,  on  an  in- 
dictment so  alleging  it,  is  error.  State 
V.  Ford,  30  La.  Ann.  313. 

In  Missouri,  under  art.  3,  §  24  of  Act 
on  Crimes  and  Punishments,  burglary 
may  be  joined  in  the  same  indictment 
with  grand  or  petit  larceny.  State  v. 
Smith,  16  Mo.  550. 

2.  See  Rex  v.  Rees,  7  C.  &  P.  568, 
32  E.  C.  L.  633;  People  v.  Smith,  i 
Park.  Cr.  Rep.  (N.  Y.)  329. 

3.  The  following  authorities  recog- 
nize this  form  as  a  sufficient  one: 

Alabama. — Wolf  v.  State,  49  Ala.  360; 
Snow  V.  State,  54  Ala.  138;  Adams  v. 
State,  55  Ala.  144. 

Arkansas. — Baker  v.  State,  4  Ark. 
56. 

Connecticut.  —  Barnes  v.  State,  20 
Conn.  235. 

Delaware. — State  v.  Cocker,  3  Harr. 

(Del.)  554. 

Louisiana.  —  State  v.  Christian,  30 
La.  Ann.  370;  State  v.  Depass,  31  La. 


Ann.  489;  State  v.  Johnson,  34  La. 
Ann.  50;  State  v.  Brown,  35  La.  Ann. 
1059;  State  V.  King,  37  La.  Ann.  662; 
State  V.  Nicholls,  37  La.  Ann.  779; 
State  V.  Morgan,  39  La.  Ann.  215. 

Massachusetts. — Com.  v.  Hope,  22 
Pick.  (Mass.)  1;  Josslyn  v.  Com.,  6 
Met.  (Mass.)  236;  Jennings  v.  Com., 
105  Mass.  587;  Com.  v.  Darling,  129 
Mass.  114;  Com.  v.  Lowery,  149  Mass. 
67. 

Mississippi.  —  State  v.  Roberts,  55 
Miss.  423;  Harris  v.  State,  61  Miss. 
304. 

Missouri. — State  v.  Henley,  30  Mo. 
513;  State  V.  Turner,  63  Mo.  436; 
State  V.  Barker,  64  Mo.  285;  State  v. 
Beckworth,  68  Mo.  83;  State  v.  Davis, 
73  Mo.  132;  State  v.  Bruffey,  75  Mo. 
389;  State  V.  Martin,  76  Mo.  337;  State 
V.  Kelsoe,  76  Mo.  505;  State  v.  Shields, 
89  Mo.  259;  State  v.  McCoy,  12  Mo. 
App.  589- 

Nevada. — State  v.  Ah  Sam,  7  Nev. 
129. 

New  Hampshire. — State  v.  Nelson, 
8  N.  H.  163;  Jones  v.  State,  11  N.  H. 
269;  State  V.  Moore,  12  N.  H.  42. 

North  Carolina. — State  v.  Lewis,  2 
Hawks  (N.  Car.)  98. 

Pennsylvania. — Stoops  v.  Com.,  7  S. 
&  R.  (Pa.)  499. 

Texas. — Shepherd  v.  State,  42  Tex. 
504;  Hobbs  V.  State,  44  Tex.  353; 
Robertson  v.  State,  6  Tex.  App.  683; 
Struckman  v.  State,  7  Tex.  App.  581; 
Dunham  v.  State,  9  Tex.  App.  330; 
Black  v.  State,  18  Tex.  App.  124,  with 
cases  cited;  Williams  v.  State,  24  Tex. 
App.  69. 

Vermont. — State     v.    Brady,    14  Vt. 

353. 

Virginia. — Speersz*.  Com.,  17  Gratt. 
(Va.)  570;  Vaughan  v.  Com.,  17  Gratt. 
(Va.)  576;  Clarke  v.  Com.,  25  Gratt. 
(Va.)  920;  Wright  v.  Com.,  82  Va. 
183. 


787 


Joinder  of  Crimes. 


BURGLARY. 


Burglary  and  Larceny. 


courts  refuse  to  recognize  its  validity,  holding  such  a  form  double.* 

West  Virginia. — State  v,  McClung, 
35  W.  Va.  280. 

England. — i  Hale  P.  C.  (ist  Am.  ed.) 
560-561;  2  Archb.  Cr.  PI.  &  Pr.  329- 
332;  State  V.  Colter,  6  R.  I.  195;  and 
Speers  v.  Com.,  17  Gratt.  (Va.)  572, 
consider  this  the  preferable  form, 
since,  if  the  felony  is  not  proved, 
there  may  be  still  a  conviction  for  the 
burglary;  and,  on  the  other  hand,  if 
there  is  any  defect  in  the  proof  of  the 
burglary,  a  conviction  for  the  felony 
(larceny)  is  proper,  if  sustained  by  the 
evidence.  Rex  v.  Withal,  i  Leach 
C.  C.  88;  Rex  v.  Furnival,  R.  &  R. 
C.  C.  445;  Reg.  V.  Bowen,  i  Den.  C.  C. 
22  (opinion  of  Parke,  B.);  Reg.  v. 
Reid,  I  Eng.  L.  &  Eq.  599,  2  East  P. 
C.  512  to  516  inch,  also  520,  note;  2 
Russell  on  Crimes  950. 

Not  Duplicity. — Nor  is  such  an  in- 
dictment bad  for  duplicity.  Gordon 
V.  State,  71  Ala.  315;  Com.  v.  Tuck, 
20  Pick.  (Mass.)  356;  State  v.  Squires, 
II  N.  H.  37;  State  v.  Ayer,  23  N.  H. 
318  et  seq.;  Breese  v.  State,  12  Ohio 
St.  146;  State  V.  Colter,  6  R.  I.  195; 
State  V.  Crawford,  38  S.  Car.  330; 
Davis  V.  State,  3  Coldvv.  (Tenn.)  831?^ 
seq.;  Wilcox  v.  State,  31  Tex.  588. 
Also  Farris  v.  Com.,  90  Ky.  637,  al- 
though the  Crim.  Code,  §  126,  pro- 
vides that  an  indictment  shall  charge 
but  one  offense.  See  Roberts  v.  State, 
55  Miss.  423. 

As  Evidence  of  the  Intent. — In  State 
V.  Ayer,  23  N.  H.  318,  the  court  holds 
the  averment  of  the  actual  larceny  as 
laid  merely  as  evidence  of  the  intent, 
and,  according  to  the  common-law 
rules,  it  does  not  aggravate  the  of- 
fense. Also  State  v.  Hayden,  45  Iowa 
11;  Roberts  v.  State,  55  Miss.  423. 
But  see  State  v.  Smith,  2  N.  Dak.  515, 
infra . 

In  Aid  of  the  Intent. — See  Larned  v. 
Com.,  12  Met.  (Mass.)  240,  and  cases 
cited. 

Larceny  is  Merged  in  the  Burglary. — 
In  Stoops  V.  Com.,  7  S.  &  R.  (Pa.) 
499,  it  is  held  that  only  the  one  of- 
fense of  burglary  is  charged;  and  in 
Rex  V.  Withal,  i  Leach  C.  C.  88,  that 
the  larceny  is  merged  in  the  burglary. 
See  Breese  v.  State,  12  Ohio  St.  151, 
for  discussion  of  the  point. 

When  Petit  Larceny  is  Offense  Laid. — 
In  Snow  V.  State,  54  Ala.  138,  the  in- 
dictment was  adjudged  good,  even 
though  the  offense  averred  as  actually 


committed  was  petit  larceny;  or,  as 
in  State  v.  Christian,  30' La.  Ann.  370, 
grand  or  petit  larceny.  But  see  State 
V.  Ford,  30  La.  Ann.  313. 

When  Larceny  Different  from  that  in 
Intent. — And  in  State  v.  Brady,  14  Vt. 
353,  the  same  decision  was  made,  even 
though  the  larceny  averred  as  com- 
mitted was  a  different  one  from  that 
referred  to  and  described  in  the  aver- 
ment of  intent,  the  court  holding  (p. 
356)  that  "  it  is  not  essential  to  the 
consummation  of  the  offense  that  the 
intent  to  steal  should  be  executed." 

Of  Doubtful  Propriety.  —  "  Even  if 
one  should  doubt,  with  Mr.  Bishop 
(2  Crim.  Pro.),  the  absolute  propriety 
of  the  result  attained,  still  the  mat- 
ter must  be  regarded  as  settled  law," 
says  the  court  in  State  v.  Ah  Sam,  7' 
Nev.  129,  referring  to'  the  practice  of 
joining  burglary  and  larceny  in  one 
count. 

1.  In  Connecticut  the  court,  in  Wil- 
son V.  State,  24  Conn.  57,  observes, 
"  Under  our  statute,  it  is  at  least 
doubtful,  whether  a  pleader  could 
embrace  a  charge  of  larceny  in  the 
same  count,  in  which  the  statute  of- 
fense is  set  up."  But  see  Barnes  v. 
State,  20  Conn.  235. 

In  North  Dakota  an  information 
which  charges  in  the  same  count  both 
burglary  and  larceny,  although  both 
were  committed  in  pursuit  of  the  same 
criminal  enterprise,  charges  two  of- 
fenses, and  is  fatal  on  demurrer,  under 
Comp.  Laws,  §  7244,  forbidding  two 
offenses  to  be  charged  in  an  indict- 
ment. State  V.  Smith,  2  N.  Dak.  515. 
The  court  (Corliss,  J.),  after  review- 
ing some  of  the  cases,  declines  to 
agree  to  the  doctrine  that  in  regard  to 
the  charge  of  larceny  it  should  be 
treated  "  as  the  mere  pleading  of  evi- 
dential facts  to  establish  the  intent  to 
steal"  (p.  520). 

In  Iowa  the  blending  of  the  two 
offenses  in  one  count  is  held  to  be 
fatal.  State  v.  Rhodes,  48  Iowa  702; 
State  V,  Ridley,  48  Iowa  370.  But 
State  V.  Hayden,  45  Iowa  11,  which 
holds  that  such  a  blending  is  good, 
the  crime  being  designated  in  the  in- 
dictment as  burglary,  and  not  as  bur- 
glary and  larceny,  is  reconciled  with 
the  above  cases,  the  court  in  State  v. 
Rhodes,  48  Iowa  702,  observing  that 
in  State  v.  Hayden,  45  Iowa  11,  bur- 
glary only  was  intended  to  be  charged,. 
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(2)  Conviction  for  Either  Offense. — In  those  states  where  the 
form  is  recognized,  there  may,  under  an  indictment  for  burglary 
and  larceny,  be  a  conviction  for  either  offense,  and  an  acquittal  of 
the  other.* 

For  Larceny. — Most  of  the  cases  permit,  under  such  an  indict- 
ment, a  conviction  for  the  larceny  alone,  with  an  acquittal  of  the 
burglary.*     And  where  the  conviction  is  for  the  larceny  alone,  the 


while  in  that  case  and  in  State  v. 
Ridley,  48  Iowa  370,  larceny  as  well 
as  burglary  was  meant  to  be  charged 
against  the  defendant,  and  in  this  lay 
the  error.  See  State  v.  Shaffer,  59 
Iowa  290,  being  to  the  same  point  as 
State  V.  Hayden,  45  Iowa  11. 

After  Verdict. — In  Williams  v.  State, 
60  Ga.  88,  it  was  held,  that  though  the 
blending  in  one  count  might  be  taken 
advantage  of  on  special  demurrer,  yet 
after  a  verdict  of  guilty  of  larceny, 
the  decision  was  not  reversible  on  er- 
ror. In  Roberts  v.  State,  55  Miss.  423, 
the  court  on  such  an  indictment  left  it 
an  open  question  whether,  if  it  was 
duplicity  to  so  blend  the  two  offenses, 
an  objection  would  be  too  late  after 
verdict.    See  Harris  v.  State,  61  Miss. 

304- 

1.  Robinson  v.  State,  84  Ala.  434; 
Com.  V.  Tuck,  20  Pick.  (Mass.)  360; 
State  V.  Kelsoe,  76  Mo.  505;  State  v. 
Hutchinson,  iii  Mo.  264;  Black  v. 
State,  18  Tex.  App.  124;  Williams  v. 
State,  24  Tex.  App.  69;  State  v.  Mc- 
Clung,  35  W.  Va.  280;  Reg.  v.  Reid,  i 
Eng.  L.  &  Eq.  599. 

Election  of  Offenses  is  not  necessary. 
State  V.  Turner,  63  Mo.  436. 

2.  Alabama. — Gordon  v.  State,  71 
Ala.  315. 

Delazvare. — State  v.  Cocker,  3  Harr. 

(Del.)  554- 

Kansas. — State  v.  Brandon,  7  Kan. 
109. 

Louisiana. — State  v.  Morgan,  39  La. 
Ann.  214. 

Massachusetts. — Com.  v.  Tuck,  20 
Pick.  (Mass.)  356;  Kite  v.  Com.,  11 
Met.  (Mass.)  583;  Jennings  v.  Com. 
105  Mass.  586;  Com.  v.  Darling,  129 
Mass.  114;  Com.  v.  Lowery,  149  Mass. 
67. 

Mississippi. — Roberts  v.  State,  55 
Miss.  424. 

Missouri. — State  v.  Alexander,  56 
Mo.  131;  State  v.  Turner,  63  Mo.  436; 
State  V.  Davis,  73  Mo.  129. 

New  York. — People  v.  Snyder,  2 
Park.  Cr.  Rep.  (N.  Y.)  23;  Jones  v. 
People,  6  Park.  Cr.  Rep.  (N.  Y.)  126; 
Raskins  v.  People,  16  N.  Y.  348. 


North  Carolina. — State  v.  Grisham, 
I  Hayw.  (N.  Car.)  12;  State  z/.  Twitty, 
I  Hayw.  (N.  Car.)  103. 

Ohio. — Breese  v.  State,  12  Ohio  St. 
151;  Manson  v.  State,  24  Ohio  St. 
590. 

Tennessee. — Davis  v.  State,  3  Coldw. 
(Tenn.)82. 

Texas. — Shepherd  v.  State,  42  Tex. 
504. 

Virginia. — Thompson  v.  Com.,  4 
Leigh  (Va.)  652;  Speers  v.  Com.,  17 
Gratt.  (Va.)574. 

Vermont. — State  v.  Brady,  14  Vt. 
356. 

England. — Rex  v.  Withal,  i  Leach  C. 
C.  88;  Reg.  v.  Reid,  i  Eng.  L.  &  Eq. 
599,  2  East  P.  C.  515. 

See  also  Clarke  v.  Com.,  25  Gratt. 
(Va.)  920. 

And  even  though  the  evidence  was 
introduced  for  the  single  purpose  of 
proving  the  breaking  and  entering. 
Morrison  v.  State,  24  Ohio  St.  590. 

Contra. — In  State  v.  Depass,  31  La. 
Ann.  488,  the  court,  in  an  obiter  dictum , 
seems  to  question  the  propriety  of 
permitting  a  conviction  for  larceny. 
But  in  State  v.  Morgan,  39  La.  Ann. 
214,  this  opinion  has  apparently  been 
overruled.  The  latter  case  points  out 
the  conflict  of  the  authorities  on  this 
question. 

Conviction  for  Petit  Larceny. — And 
there  may  be  a  conviction  for  petit 
larceny.  Borum  v.  State,  66  Ala.  468; 
State  V.  Barker,  64  Mo.  285,  the  latter 
case  holding  that  the  verdict  may  find 
one  guilty  of  grand  or  of  petit  lar- 
ceny, depending  on  the  value  of  the 
property  stolen.  See  State  v.  Reece, 
27  W.  Va.  375.  In  State  v.  Hupp,  31 
W.  Va.  355,  sentence  for  petit  larceny 
was  sustained,  and  this  on  the  verdict 
"  guilty  as  charged  in  the  indict- 
ment."     State    V.    Hupp,    31    W.    Va. 

355. 

In  Iowa,  while  the  blending  of  bur- 
glary and  larceny  in  one  count  is  per- 
mitted (on  the  theory  of  its  being  an 
indictment  for  burglary  alone),  it  was 
held  in  State  v.  Shaffer,  59  Iowa  292, 
that  under  such  an  indictment  no  con- 
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prosecuting  officer  may  enter  a  nolle  prosequi  as  to  the  charge  in 
the  indictment  of  breaking  and  entering,  so  that  the  conviction 
may  conform  to  the  charge  therein.* 

For  Burglary. — There  may  be  a  conviction  for  the  burglary  alone, 
though  a  larceny  be  also  charged  in  the  indictment.* 


viction  could  be  had  for  the  larceny, 
not  even  under  Code,^  4300,  permitting 
a  conviction  for  a  compound  offense. 
In  Georgia,  though  the  blended  form 
of  indictment  may  be  demurred  to,  yet 
if  no  demur  is  made  and  a  verdict  of 
guilty  of  larceny  is  found,  such  a  ver- 
dict is  good.  Williams  v.  State,  60 
Ga.  8S. 

1.  Com.  V.  Tuck,  20  Pick.  (Mass.) 
360,  holding  the  conviction  for  the 
larceny  good  when  this  is  done.  Also 
Jennings  v.  Com.,  105  Mass.  587  et 
seq.;  Anonymous,  31  Me.  592;  Davis 
V.  State,  3  Coldvv.  (Tenn.)  77.  See 
cases  cited  in  opinion  in  Com.  v.  Tuck, 
20  Pick.  (Mass.)  360. 

At  What  Stage  of  Trial. — Ths  cases 
above  cited  suggest  that  the  nolle  pro- 
sequi may  be  entered  at  any  time 
before  sentence. 

Before  or  After  the  Trial. — And  in 
Crowley  z'.  Com.,  11  Met.  (Mass.)  5791?/ 
ji?^.,  it  is  expressly  stated  that  the  indict- 
ment can  be  quashed  as  concerns  the 
charge  of  burglary, either  bef  ore  orafter 
the  trial.  "  In  the  first  instance,"  the 
court  observes,  "the  case  could  have 
proceeded  on  the  charge  of  larceny, 
which  was  not  necessarily  connected. 
In  the  second,  sentence  could  be 
passed  on  the  conviction  of  guilt  of 
larceny."     See    Anonymous,    31    Me. 

592. 

At  Close  of  the  Evidence. — In  Dunham 
V.  State,  9  Tex.  App.  330,  the  court 
holds  that,  at  the  close  of  the  evi- 
dence, the  prosecuting  attorney  has 
the  right  to  dismiss  as  to  the  burglary 
and  proceed  on  the  charge  of  theft. 

No  Conviction  if  Defectively  Averred. — 
If  the  larceny  is  defectively  averred, 
there  can  be  no  conviction  therefor. 
See  State  v.  Beckworth,  68  Mo.  83; 
State  V.  Davis,  73  Mo.  132.  Also 
Speers  v.  Com.,  17  Gratt.  (Va.)  570; 
Vaughan  v.  Com.,  17  Gratt.  (Va.)  576; 
Wright  V.  Com.,  82  Va.  183;  State  v. 
McClung,  35  W.  Va.  280.  Also  Larned 
V.  Com.,  12  Met.  (Mass.)  240. 

2.  Where  Intent  Omitted.— An  indict- 
ment for  breaking  and  entering,  etc., 
and  stealing  (omitting  the  intent),  will 
sustain  a  judgment  on  a  general  ver- 


dict of  guilty,  if  the  indictment  is  well 
drawn  as  to  the  larceny  of  a  single 
article,  although  other  allegations  of 
larceny  therein  may  be  defective. 
State  V.  Bartlett,  55  Me.  213. 

Defective  Allegation  of  Larceny. — And 
in  such  a  case  the  defectively  averred 
allegations  of  larceny  maybe  stricken 
from  the  indictment.  State  v.  Bart- 
lett, 55  Me.  213;  Com.  v.  Williams,  2 
Cush.  (Mass.)  588. 

Impossible  when  Acquitted  of  Larceny. 
—  Owing  to  the  form  of  the  indict- 
ment, if  the  defendant  is  acquitted  of 
the  larceny,  he  cannot  be  found 
guilty  of  the  burglary.  Davis  v. 
State,  3  Coldw.  (Tenn.)  83,  2  East  P. 
C.  515.  And  see  Borum  v.  State,  66 
Ala.  468. 

Where  Intent  is  Well  Laid. — Also 
where  the  indictment  contains,  in  one 
count,  both  averments  of  intent  and 
commission  of  the  larceny,  if  the  for- 
mer is  well  and  sufficiently  laid  there 
may  be  a  conviction  for  burglary,  and 
it  is  immaterial  that  the  actual  larceny 
is  defectively  averred.  In  Com.  v. 
Moore,  130  Mass.  45,  the  court 
(Gray,  C.J.)  observes,  "  If  the  indict- 
ment by  apt  words  charges  the  break- 
ing and  entering  of  a  building  with 
intent  to  commit  the  crime  of  lar- 
ceny therein,  and  further  charges  an 
actual  stealing  of  the  goods  of  a  par- 
ticular person,  a  defect  in  the  allega- 
tion or  a  variance  in  the  proof  of  the 
larceny  so  charged  does  not  prevent 
a  conviction  of  the  breaking  and  en- 
tering." Also  Larned  v.  Com.,  12 
Met.  (Mass.)  240.  But  see  State  v. 
Brady,  14  Vt.  356. 

Defect  not  Fatal. — Any  defect  of  un- 
certainty or  vagueness  in  the  aver- 
ment of  larceny  is  not  fatal,  it  being 
only  in  aid  of  the  allegation  of  intent. 
Speers  v.  Com.,  17  Gratt.  (Va.)  570; 
Vaughan  v.  Com.,  17  Gratt.  (Va.)  576; 
Wright  V.  Com.,  82  Va.  183;  State  v. 
McClung,  35  W.  Va.  2S0. 

Insufficiency  Immaterial. — And  any 
insufficiency  in  this  part  of  the  indict- 
ment is  immaterial.  State  v.  McCoy, 
12  Mo.  App.  589;  State  v.  Beckworth, 
68  Mo.  83. 
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Averment  of  Larceny  not  Essential. — Though  it  is  the  common  prac- 
tice to  insert  an  averment  of  the  commission  of  the  actual 
larceny  in  the  indictment  for  the  burglary,  and  in  the  same 
count,  yet  such  an  averment  is  not  at  all  essential  to  the  suffi- 
ciency of  the  indictment  for  burglary,  if  the  intent  is  well  laid.* 

(3)  Conviction  for  Both  Offenses. — But  there  cannot  be  a  con- 
viction for  both  offenses.* 

(4)  General  Verdict. — There  may,  however,  under  such  an  in- 
dictment, be  found  a  general  verdict  of  guilty ;  but  on  this  ver- 
dict there  can  be  but  one  sentence — that  for  the  burglary  alone, 
and  not  for  both  burglary  and  larceny.' 

Defect  no  Cause  for  Reversal. — In  an 

indictment  alleging  both  the  intent 
and  actual  stealing,  the  fact  that  the 
latter  is  defectively  alleged,  and  would 
not  of  itself  be  a  sufficient  indictment 
for.larceny,  is  no  cause  for  reversing 
a  judgment  on  a  general  verdict  of 
guilty.  Larned  v.  Com.,  12  Met. 
(Mass.)  240,  citing  Com.  v.  Loud,  3 
Met.  (Mass.)  328. 

Rejection  as  Surplusage. — If  the  lar- 
ceny be  defectively  averred,  it  maybe 
rejected  as  surplusage,  provided  the 
intent  be  well  laid.  Com.  v.  Tuck,  20 
Pick.  (Mass.)  356;  Larned  v.  Com.,  12 
Met.  (Mass.)  240;  State  v.  Dooly,  64 
Mo.  148;  States/.  Crawford,  38  S.  Car. 
330. 

Nolle  Prosequi  maybe  Entered. — After 
a  verdict  of  guilty  of  both  burglary 
and  larceny,  a  7iolle  prosequi  may  be 
entered  as  to  the  latter,  and  a  judg- 
ment on  the  rest  of  the  verdict  is  good. 
State  V.  Christian,  30  La.  Ann.  370. 

Merger  by  Conviction  of  Burglary. — 
For  discussion  of  the  point  that  convic- 
tion of  burglary  works  a  merger  of 
this  and  the  charge  of  larceny,  see 
Breese  v.  State,  12  Ohio  St.  151,  citing 
State  V.  Moore,   12  N.  H.  44. 

1.  People  V.  Shaber,  32  Cal.  38, 
where  the  court (Shafter,  J.)  said:  "As 
a  larceny  actually  committed  is  not 
made  an  element  in  the  offense,  it 
cannot  be  needful  to  allege  one,  either 
generally,  or  by  an  averment  of  the 
facts  entering  into  and  constituting  its 
definition."  See  also  State  r.  Jennings, 
79  Iowa  513;  State  v.  Ray,  79  Iowa 
765;  Larned  v.  Com.,  12  Met.  (Mass.) 
240:  People  V.  Marks,  4  Park.  Cr. 
Rep.  (N.  Y.)  154;  Clark  v.  State  (Tex. 
Crim.  App.,  1S94),  26  S.  W.  Rep.  68. 

Proof  of  Intent. — Nor,  when  actually 
charged,  is  it  the  only  proof  of  the 
intent.  People  v.  Marks,  4  Park.  Cr. 
Rep.  (N.  Y.)  154- 

Contra— Wbere  Statutory  Requisite. — 
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In  an  indictment  for  housebreaking  by 
day,  under  Stat.  7  «&  8  Geo.  IV.,  c. 
29,  §  12,  the  statutory  words  being, 
"  If  any  person  shall  break  and  enter 
any  dwelling-house  and  steal  therein 
any  chattel,"  etc.,  the  averment  of 
stealing  is  necessary,  and  an  indict- 
ment simply  charging  an  intent  is 
bad.  Reg.  v.  Wenmouth,  8  Cox  C.  C. 
348. 

2.  See  6.  Burglary  and  Larceny — a. 
In  General,  supra.  State  v.  Christian, 
30  La.  Ann.  370;  Com.  v.  Tuck,  20 
Pick.  (Mass.)  360,  with  cases  cited; 
Josslyn  V.  Com.,  6  Met.  (Mass.)  236; 
Davis  V.  State,  3  Coldw.  (Tenn.)  83; 
State  V.  McClung,  35  W.  Va.  280. 

Contra.  —  In  Missouri,  by  statute 
(Wag.  Stat.,  p.  456),  a  conviction  for 
both  offenses,  the  burglary  and  the  lar- 
ceny, is  permitted,  even  when  joined 
in  one  count.  State  z'.  Barker,  64  Mo. 
285;  State  V.  Hutchinson,  in  Mo.  264. 
But  it  is  not  necessary  to  convict  for 
both.     State  v.  Kelsoe,  76  Mo.  505. 

In  Vermont,  a  general  verdict  of 
guilty,  it  is  held,  will  cover  both 
offenses.     State  v.   Brady,  14  Vt.   356. 

Where  Compound  Offense. — In  Massa- 
chtisetts,  upon  an  indictment  alleging 
both  intent  and  actual  larceny  in  one 
count,  the  jury  may  return  a  gen- 
eral verdict,  which  is  a  conviction  for 
the  whole  compound  offense  alleged, 
including  both  the  breaking,  etc., 
with  felonious  intent,  and  the  larceny. 
But  one  punishment  only  can  be  im- 
posed, which  on  a  general  verdict  will 
be  given  for  the  greater  crime  of  break- 
ing and  entering  only.  Nor  is  such  a 
verdict  considered  a  distinct  convic- 
tion for  the  larceny,  in  computing  the 
number  of  convictions  necessary  to 
make  the  defendant  punishable,  under 
the  statute,  as  a  common  and  notori- 
ous thief.  Jennings  v.  Com.,  105  Mass. 
5S7. 

3.  A  General  Verdict  of  Guilty  may  be 
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(5)  ^hen  Former  Judgment  a  Bar. — It  may  be  stated  as  the 
general  rule,  that  a  former  judgment  on  an  indictment  charging 
both  burglary  and  larceny  in  the  same  count  is  a  bar  to  a  future 
prosecution  for  either,  whether  such  judgment  be  an  acquittal  or 
a  conviction  for  both  offenses  or  for  either  one.* 


Found  upon  an  indictment  charging  a 
breaking  and  entering  and  a  larceny  in 
one  count  (omitting  the  intent).  Com. 
V.  Lowery,  149  Mass.  67;  State  v.  Bart- 
lett,  55  Me.  200.  And  also  upon  one 
charging  both  the  intent  and  the  lar- 
ceny. Cases  infra,  and  Larned  v. 
Com.,  12  Met.  (Mass.)  240;  State  v. 
Butterfield,  75  Mo.  297. 

One  Sentence  and  Punishment  Only. — 
On  such  a  verdict  there  can  be  but 
one  sentence  and  punishment.  Gor- 
don V.  State,  71  Ala.  315;  Robinsons. 
State,  84  Ala.  434;  Josslyn  v.  Com., 
6  Met.  (Mass.)  240;  Crowley  v.  Com., 
II  Met.  (Mass.)  579;  Jennings  v.  Cam., 
105  Mass.  587.  But  see  State  v. 
Brady,  14  Vt.  356. 

Sentence  for  Burglary  Only. — On  a 
general  verdict  of  guilty,  the  sentence 
can  be  for  the  burglary  or  house- 
breaking only,  and  not  for  both  bur- 
glary and  larceny.  Com.  v.  Hope,  22 
Pick.  (Mass.)  10,  discussing  at  length 
the  subject;  Josslyn  v.  Com.,  6  Met. 
(Mass.)  240;  Larned  v.  Com.,  12  Met. 
(Mass.)  244;  Jennings  v.  Com.,  105 
Mass.  5S6;  Roberts  v.  State,  55  Miss. 
424;  State  V.  Beckworth,  68  Mo.  83; 
State  V.  Moore,  12  N.  H.  44;  Breese 
V.  State,  12  Ohio  St.  151;  Speers  v. 
Com.,  17  Gratt.  (Va.)574;  Vaughan  z'. 
Com.,  17  Gratt.  (Va.)  578;  State  v. 
McClung,  35  W.  Va.  280.  And  in  Hol- 
lister  V.  Com.,  60  Pa.  St.  106,  a  con- 
viction in  the  manner  and  form  as  he 
stood  indicted,  rendered  on  an  in- 
dictment alleging  both  the  intent  and 
actual  stealing,  it  was  held,  would  be 
a  conviction  for  burglary,  not  larceny, 

"Guilty  of  Burglary  and  Larceny." — 
And  where  the  verdict  in  a  similar  in- 
dictment was  "guilty  of  burglary  and 
larceny,"  the  court  imposed  the  pen- 
alty for  burglary  alone.  State  v. 
Nicholls,  37  La.  Ann.  779. 

Nolle  Prosequi  as  to  the  Larceny. — On 
a  verdict  of  guilty  of  both  burglary 
and  larceny,  a  nolle  pros,  may  be  en- 
tered as  to  the  latter;  and  a  judgment 
on  the  rest  of  the  verdict  is  good. 
State  V.  Christian,  30  La.  Ann.  370. 

Insufficient  to  Convict  for  Larceny. — In 
HoUister  v.  Com.,  60  Pa.  St.  106,  the 
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court  held  that,  to  be  a  conviction  for 
larceny  and  sentence  therefor,  the 
jury  should  return  a  special  verdict,  as 
"  not  guilty  of  burglary,  but  guilty 
of  larceny."  A  general  verdict  was 
not  sufficient. 

Contra.  —  But  in  State  v.  Hupp,  31 
W.  Va.  355,  the  court  held  that,  on  an 
indictment  for  burglary  and  larceny  in 
the  same  count,  a  sentence  for  petit 
larceny  on  a  verdict  of  "  guilty,"  as 
charged  in  the  indictment,  was  proper. 
And  in  State  v.  Reece,  27  W.  Va.  375, 
a  sentence  for  grand  larceny  was  held 
correct  and  sustained. 

1.  When  Former  Acquittal. — After  an 
acquittal  of  the  burglary  and  larceny, 
a  second  prosecution  for  the  same  will 
not  be  permitted.  In  Hollister  v. 
Com.,  60  Pa.  St.  103,  it  was  held  that 
when,  after  a  trial  on  an  indictment 
resulting  in  an  acquittal  of  the  bur- 
glary and  larceny  laid  in  the  first 
count,  and  a  conviction  of  incitement 
to  crime  laid  in  the  second,  a  new  trial 
was  granted  on  application  of  the  ac- 
cused, it  was  error  for  the  lower  court 
in  the  second  trial  to  hold  him  to  an- 
swer as  before  the  whole  indictment, 
including  the  charges  on  which  the 
acquittal  had  been  given.  See  cases 
cited. 

But  see  Morris  v.  State,  i  Blackf. 
(Ind.)  37,  in  which  the  court  decided 
that  when,  after  an  acquittal  of  the 
burglary  and  a  conviction  of  the  lar- 
ceny on  an  indictment  charging  them 
in  separate  counts,  a  new  trial  was 
granted  resulting  in  the  same  verdict, 
it  was  not  improper  to  have  in  the 
second  indictment  the  count  for  bur- 
glary, although  acquitted  of  it  in  the 
first  trial. 

When  Former  Acquittal  of  Burglary  a 
Bar  to  Prosecution  for  the  Same. — A  pre- 
vious acquittal  of  the  burglary  is  a 
bar  to  a  subsequent  prosecution  there- 
for.    State  V.  Bruffey,  75  Mo.  389. 

When  Former  Acquittal  of  Larceny  a 
Bar  to  Prosecution  for  Burglary. — In  re- 
gard to  its  being  a  bar  to  a  prosecu- 
tion for  the  burglary,  there  is  no  doubt 
that  after  an  acquittal  of  the  theft  on 
an  indictment  charging  both  offenses, 

2 


Joinder  of  Crimes. 


BURGLARY. 


Burglary  and  Larceny. 


(6)  Several  Counts. — Several  counts,  each  containing  charges  of 
burglary  and  larceny,  may  be  united  in  the  same  indictment 
without  error.* 

c.  Burglary  AND  Larceny  in  Different  Counts — {\)  Join- 
der Pemnssible. — The  joinder  in  an  indictment,  containing  a 
count  in  burglary  or  housebreaking,  of  one  or  more  counts  charg- 
ing the  commission  of  a  larceny  also,  is  often  availed  of,  and  such 
practice  is  well  settled.* 


and  in  which  the  averment  of  theft  is 
in  lieu  of  one  of  intent,  the  defendant 
cannot  be  found  guilty  of  the  bur- 
glary, since,  as  charged,  the  larceny 
constitutes  part  of  the  same.  2  East 
P.  C.  515;  Davis  V.  State.  3  Coldw. 
(Tenn.)83. 

And  it  also  seems  probable  that 
such  a  verdict  is  a  good  bar  to  a  fut- 
ure prosecution  for  the  burglary. 
Gordon  v.  State,  71  Ala.  315. 

When  Former  Conviction — Conviction 
in  General. — Savs  the  court,  in  People 
V.  Smith,  57  Ba'rb.  (N.  Y.)  46,  "  What- 
ever be  the  rule  in  regard  to  acquit- 
tals, there  cannot,  I  apprehend,  be 
two  convictions  for  se-parate  acts  con- 
stituting the  same  felony;"  thus  hold- 
ing that  after  a  oonviction  for  either 
the  burglary  or  the  larceny  charged  in 
the  same  indictment,  or  after  a  general 
conviction,  there  can  be  no  future 
prosecution  for  either  offense. 

Conviction  for  Burglary  is  a  bar  to  fut- 
ure trial  for  that  offense.  State  v. 
Bruffey,  75  Mo.  389.  It  is  also  a  bar 
to  future  prosecution  for  the  theft. 
This  same  case  expressly  holds  that  a 
conviction  for  burglary  on  an  indict- 
ment charging  both  in  the  same  count 
may  be  pleaded  in  bar  of  a  subsequent 
trial  for  the  larceny.  People  v.  Smith, 
57  Barb.  (N.  Y.)  46;  also  Williams  v. 
State,  24  Tex.  App.  69. 

Conviction  for  Larceny  a  Bar  to  Subse- 
quent Trial  for  the  Burglary. — Such  a 
conviction  is  a  bar  to  a  new  trial  for 
the  burglary  charged  in  the  same  in- 
dictment. State  V.  Bruffey,  75  Mo. 
389,  II  Mo.  App.  79.  See  also  Borum 
V.  State,  66  Ala.  468;  Gordon  v.  State, 
71  Ala.  315  ;  People  v.  Dowling,  84 
N.  Y.  483. 

Contra. — But  in  State  v.  Martin,  76 
Mo.  337,  it  was  held  that  where  the 
accused  was  on  trial,  on  an  indict- 
ment charging  in  one  count  both  bur- 
glary and  larceny,  a  plea  of  autrefois 
convict  of  the  larceny  was  no  bar  to  a 
conviction  for  the  burglary,  the  court 


considering  the  burglary  and  the  lar- 
ceny as  distinct  offenses,  although 
committed  at  the  same  time. 

1.  See  State  z/.  Rand,  33  N.  H.  216. 
To  Meet  the  Evidence. — On  the  other 

hand,  such  an  insertion  of  several 
counts  is  often  found  desirable,  to 
meet  different  phases  of  the  evi- 
dence. See  Rex  v.  Rees,  7  C.  &  P. 
568,  32  E.  C.  L.  633;  People  v.  Smith, 
I  Park.  Cr.  Rep.  (N.  Y.)  329. 

General  Verdict  Good. — Where  an  in- 
dictment contained  ten  counts,  all 
describing  the  same  offense  of  bur- 
glary and  larceny,  a  general  verdict 
thereon  was  held  good,  if  the  evidence 
supported  any  one  of  them.  State  v. 
Scripture,  42  N.  H.  485. 

2.  Crowley  v.  Com.,  11  Met.  (Mass.) 
579,  holding  that  it  is  "a  frequent 
practice,  and  a  useful  one,  when  a 
burglary  is  charged,  alleging  an  in- 
tent to  steal,  to  add  a  second  count, 
charging  a  larceny  at  the  same  time, 
in  order  that  if  the  evidence  fails  to 
establish  the  former,  there  may  be  a 
verdict  of  '  not  guilty  of  the  breaking 
and  entering'  and  'guilty  of  the 
theft;'  in  which  case  the  convict  is 
punished  for  the  smaller  offense." 

Proper  Joinder. — The  following  cases 
recognize  the  joinder  of  such  counts 
in  an  indictment  as  a  proper  one: 
Adams  v.  State,  55  Ala.  143;  Baker  v. 
State,  4  Ark.  56;  Dodd  v.  State,  33 
Ark.  519;  Parker  v.  People,  13  Colo. 
160;  Lyons  v.  People,  68  111.  271; 
Morris  v.  State,  i  Blackf.  (Ind.)  37; 
Myers  v.  State,  92  Ind.  394;  Triplett 
V.  Com.,  84  Ky.  194;  State  v.  Depass, 
31  La.  Ann.  487;  State  v.  Hood,  51 
Me.  363;  State  z/.  Bartlett,  55  Me.  200; 
Com.  V.  Bowden,  14  Gray  (Mass.)  103; 
Carlton  v.  Com.,  5  Met.  (Mass.) 
532;  Josslyn  V.  Com.,  6  Met.  (Mass.) 
236;  Crowley  v.  Com.,  11  Me<.  (Mass.) 
575;  Com.  V.  Darling,  129  Mass.  112; 
State  V,  Henley,  30  Mo.  514;  State  v. 
Turner,  63  Mo.  436;  Jones  v.  People, 
6  Park.  Cr.  Rep.  (N.  Y.)  126;  Com.  v. 
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(2)  Burglary  and  Grand  Larce?iy. — Joinder  of  counts  in  bur- 
glary and  grand  larceny  is  proper.* 

(3)  Burglary  and  Petit  Larceny. — In  Indiana  the  joinder  in  one 
indictment  of  a  count  in  burglary  with  one  in  petit  larceny  is  held 
good,  the  latter  offense  being  made  a  felony  by  statute.* 

(4)  Concluding  Clause  of  Counts. — Under  the  constitution  of 
West  Virginia  it  is  a  fatal  error  to  omit  the  concluding  clause, 
"against  the  peace  and  dignity  of  the  state,"  from  any  of  the 
counts  in  an  indictment  for  burglary  and  larceny.' 

(5)  Electioji  between  Counts. — Where  an  indictment  charges 
burglary  and  larceny  in  different  counts,  the  state  is  not  usually 
required  to  elect  on  which  count  to  proceed  to  trial,  in  cases 
where  the  burglary  and  larceny  are  part  of  the  same  transaction, 
the  matter  resting  in  the  discretion  of  the  court.* 


Birdsall,  69  Pa.  St.  482;  Davis  v. 
State,  3  Coldw.  (Tenn.)  82;  Ex  p. 
Peters,  2  McCrary  (U.  S.)4o6;  Speers 
V.  Com.,  17  Gratt.  (Va.)  573. 

Another  Form — Demurrer  Properly  Over- 
ruled.—In  State  V.  McClung,  35  W. 
Va.  282,  a  demurrer  to  an  indictment 
containing  two  counts,  the  first  one  of 
which  charged  a  burglary  and  larceny, 
and  the  second  larceny,  was  held 
properly  overruled,  if  either  count 
was  correctly  alleged. 

Contra. — In  some  of  the  states  the 
joinder  of  burglary  and  the  larceny 
committed  at  the  same  time,  though 
in  different  counts  in  the  same  indict- 
ment, is  a  fatal  defect.  State  v. 
McFarland,  49  Iowa  99;  State  v. 
Smith,  2  N.  Dak.  515.  And  see  under 
(a)  In  General,  and  (3)  Burglary  and 
Larceny  in  Same  Count,  supra. 

Separate  Indictments. — The  two  of- 
fenses may  of  course  be  prosecuted  in 
separate  indictments  as  well  as  in  one. 
Dodd  V.  State,  33  Ark.  519. 

1.  State  V.  Malloy,  30  La.  Ann.  61; 
People  V.  Baker,  3  Hill  (N.  Y.)  159, 
which  is  quoted  in  Hawker  v.  People, 
75  N.  Y.  490. 

2.  Short  V.  State,  63  Ind.  376.  See 
under  6.  {a)  Burglary  and  Petit  Larcetty, 
supra. 

In  New  York  the  joinder  is  good 
when  the  offenses  arise  out  of  the 
same  transaction.  People  v.  Rose 
(Super.  Ct.),  15  N.  Y.  Supp.  815. 

In  Illinois  it  was  held  in  Lyons  v. 
People,  68  111.  271,  that  where  the 
indictment  contained  two  counts,  one 
for  burglary  and  the  other  for  lar- 
ceny, and  the  jury  returned  a  general 
verdict  of  guilty  thereon,  and  fixed 
the  term  of  confinement  in  the  peni- 


tentiary, and  it  was  urged  for  the 
defendant  that  no  judgment  could  be 
rendered,  as  the  second  count  ap- 
peared to  be  for  petit  larceny,  the 
court  nevertheless  held  that,  since  it 
was  evident  that  both  counts  related 
to  the  same  transaction,  the  objection 
was  not  well  taken. 

In  South  Carolina  such  a  joinder  is 
held  no  ground  for  arresting  judg- 
ment, although  petit  larceny  is  a  mis- 
demeanor in  that  state.  State  v.  Nel- 
son, 14  Rich.  (S.  Car.)  169. 

Contra. — In  Alabama  it  is  held  that 
counts  for  burglary  and  petit  larceny 
cannot  be  joined  in  the  same  indict- 
ment. Adams  v.  State,  55  Ala.  143. 
But  see  Barber  v.  State,  78  Ala.  19, 
in  which  the  court  apparently  con- 
siders the  matter  an  open  question. 

3.  In  State  v.  McClung,  35  W.  Va. 
285,  the  indictment  contained  two 
counts,  one  for  burglary  and  larceny, 
and  the  other  for  larceny,  and  the 
omission  from  either  count  of  the  con- 
cluding clause  was  deemed  a  fatal 
defect. 

4.  Short  V.  State,  63  Ind.  376;  Choen 
V.  State,  85  Ind.  209;  Myers  v.  State, 
92  Ind.  394;  McCollough  v.  State,  132 
Ind.  427;  State  v.  Turner,  63  Mo.  436; 
People  V.  Austin,  i  Park.  Cr.  Rep. 
(N.  Y.)I55. 

May  Compel  Election. — But  the  court 
may,  in  its  discretion,  compel  the 
prosecution  to  elect  on  which  of  the 
counts  in  burglary  and  larceny  it  will 
proceed  to  trial,  as  when  it  considers 
that  the  number  of  counts  tend  to 
perplex  the  defense  or  confuse  the 
prisoner.  State  v.  Hood,  51  Me.  363; 
Carlton  v.  Com.,  5  Met.  (Mass.)  532; 
Com.  V.  Birdsall,  69  Pa.  St.  482. 
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(6)  Conviction  for  Either  Offense.— On  an  indictment  charging 
burglary  and  larceny  in  separate  counts,  the  conviction  may  be 
for  either  offense.* 

(7)  Conviction  for  Both  Offenses.— And  if  the  burglary  and  lar- 
ceny relate  to  the  same  transaction,  there  may  be  a  conviction  for 
both  offenses  on  a  general  verdict  of  guilty,  and  a  sentence  for 
both.* 

(8)  General  Verdict. — A  general  verdict  of  conviction  for  both 
offenses  is  permitted.^ 


Presumption  of  Same  Offense. — In  such 
a  case  the  court  will  not  presume  that 
the  burglary  and  larceny  constitute 
the  same  offense.  Carlton  v.  Com.,  5 
Met.  (Mass.)  532.  See  under  (8)  Gen- 
eral Verdict,  infra. 

1.  See  infra  for  cases  supporting 
a  conviction  for  burglary  alone. 

Conviction  for  Larceny. — A  conviction 
for  the  larceny  alone  is  good.  Foster's 
Crown  Law  39;  Jones  v.  People,  6 
Park.  Cr.  Rep.  (N.  Y.)  126. 

Grand  or  Petit  Larceny, — And  the  ac- 
cused may  be  convicted  of  grand  or 
petit  larceny,  according  to  the  value 
of  the  property  stolen,  with  an  ac- 
quittal of  the  burglary.  State  v. 
Hecox,  83  Mo.  531. 

Verdict  Silent  as  to  Larceny. — If  the 
verdict,  on  the  other  hand,  is  silent 
as  to  the  larceny,  it  amounts  to  an  ac- 
quittal of  the  same.  Short  v.  State, 
63  Ind.  376. 

2.  Dodd  V.  State,  33  Ark.  519  (under 
Gantt's  Dig.,  §§  1349.  I35i);  Speers 
V.  Com.,  17  Gratt.  (Va.)  573  et  seq. 
See  Josslyn  v.  Com.,  6  Met.  (Mass.) 
240,  and  cases  under  {b)  Burglary  and 
Larceny  in  Same  Count,  supra. 

Larceny  Twice  Charged. — In  Speers  v. 
Com.,  17  Gratt.  (Va.)  573,  where,  on 
an  indictment  charging  in  the  first 
count  both  burglary  and  larceny,  and 
in  the  second  count  larceny,  a  verdict 
of  guilty  on  each  count  was  pro- 
nounced, and  sentence  passed  in  con- 
formity therewith,  an  objection  that 
the  prisoner  was  thus  twice  sentenced 
for  the  same  offense,  that  of  larceny, 
was  held  not  to  be  well  taken. 

3.  State  V.  Hill,  I  Houst.  Cr.  Cas. 
(Del.)  421;  Jones  v.  People,  6  Park. 
Cr.  Rep.  (N.  Y.)  126. 

If,  however,  the  larceny  in  the  sepa- 
rate count  is  defectively  averred,  a 
general  verdict  on  the  indictment  is 
bad.     State  v.  Dooly,  64  Mo.  146. 

Where  Relating  to  Same  Transaction. — 
Where  the  burglary  and  larceny  relate 


to  the  same  transaction  a  general  ver- 
dict of  guilty,  while  good,  will  not 
warrant  a  punishment  for  both  of- 
fenses, but  only  for  the  burglary. 
State  V.  Hood,  51  Me.  363:  State  v. 
Nelson,  14  Rich.  (S.  Car.)  169. 

Where  Distinct  Offenses. — But  if  the 
two  offenses  be  distinct  and  separate, 
there  may  be  a  conviction  and  sen- 
tence for  both.  Com.  v.  Darling,  129 
Mass.  112;  Com.  v.  Birdsall,  69  Pa.  St. 
482;  Crowley  v.  Com.,  11  Met.  (Mass.) 
579;  Kite  V.  Com.,  11  Met.  (Mass.) 
583. 

Identity  from  the  Kecord. — If  the  rec- 
ord before  the  court  shows  the  two 
offenses  to  relate  to  the  same  transac- 
tion there  can  be  but  one  sentence. 
Com.  V.  Birdsall,  69  Pa.  St.  482. 

Belation  Appearing  from  Evidence. — If 
it  cannot  be  gathered  from  the  record 
in  the  case  whether  the  burglary  and 
the  larceny  are  really  but  one  offense 
or  are  entirely  distinct,  it  is  laid  down 
in  Kite  v.  Com.,  11  Met.  (Mass.)  583, 
that  "if  the  larceny  charged  in  the 
second  count  appears,  in  proof,  to 
have  been  committed  at  the  time  of 
the  breaking  and  entering,  then  it  is 
merged,  and  the  conviction  is  properly 
for  burglary,  and  the  sentence  must 
be  accordingly.  But  if  a  breaking  and 
entering,  with  an  intent  to  steal,  be 
proved,  and  a  different  larceny,  done 
at  a  different  time,  be  also  proved, 
then  the  sentence  may  properly  be 
awarded  as  for  both  offenses." 

Belation  not  Apparent — Sentence  for 
Either  or  Both. — If  the  record  does  not 
show, nor  yet  the  evidence,  whether  the 
offenses  charged  to  several  counts  are 
"one  combined  case  of  burglary  and 
larceny,  or  distinct  cases,  one  of  bur- 
glary and  one  of  larceny,"  and  a  ver- 
dict of  guilty  generally  is  returned, 
the  sentence  thereon  will  not  be  re- 
versed if  a  proper  one  for  either  bur- 
glary alone  or  burglary  and  larceny. 
Crowley  v.  Com.,  11  Met.  (Mass.)  579. 
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(9)  Defective  Counts —Juigment  and  Verdict. — If  one  of  the  counts 
for  burglary  and  larceny  is  defective,  a  judgment  on  the  indict- 
ment is  nevertheless  good  if  it  is  rendered  in  terms  on  the  good 
count.  Likewise  if  the  judgment  is  general,  provided  the  good 
count,  if  it  stood  alone,  would  warrant  it.* 

7.  Burglary  and  Receiving  Stolen  Goods. — The  joinder  of  counts 
in  burglary  with  others  charging  the  crime  of  receiving  stolen 
goods  is  frequently  made,  and  is  sanctioned  by  authority.* 

8.  Burglary  and  Robbery. — Burglary  and  robbery  may  be  joined 
as  separate  counts  in  one  indictment.^ 


No  Presumption  of  Identical  Offense. — 
Where  the  record  or  evidence  fails  to 
show  it,  it  will  not  be  presumed  that 
the  burglary  and  larceny  relate  to  the 
same  transaction  and  constitute  one 
offense.  Carlton  v.  Com.,  5  Met. 
(Mass.)  532;  Crowley  v.  Com.,  11  Met. 
(Mass.)  580;  Com.  v.  Birdsall,  69  Pa. 
St.  482. 

Nor  does  it  follow,  says  the  court  in 
Crowley  v.  Com.,  11  Met.  (Mass.)  580, 
that  the  offenses  will  appear  on  the 
proof  to  be  distinct. 

Need  not  Award  Separate  Sentences. — 
On  a  general  verdict  of  guilty  separate 
sentences  need  not  be  awarded.  Carl- 
ton V.  Com.,  5  Met.  (Mass.)  532. 

1.  Josslyn  V.  Com.,  6  Met.  (Mass.) 
240. 

But  the  judgment  need  not  be  ren- 
dered in  terms  of  the  good  count. 
Boose  V.  State,  10  Ohio  St.  578. 

General  Verdict  Bad. — A  general  ver- 
dict, where  the  count  in  larceny  is 
defective,  is  held  bad.  State  v.  Doo- 
ly, 64  Mo.  146. 

2.  Parker  v.  People,  13  Colo.  160; 
Com.  V.  Lowery,  149  Mass.  67;  Com. 
V.  Mullin,  150  Mass.  394;  State  v. 
Strickland,  10  S.  Car.  191. 

In  New  York  it  was  held  that  counts 
in  burglary  in  the  third  degree,  petit 
larceny,  and  for  receiving  stolen 
goods,  might  be  joined  under  Code 
Crim.  Pro.,  §  279,  the  language  of  the 
indictment  showing  that  the  offenses 
charged  arose  out  of  the  same  trans- 
action. People  V.  Rose  (Super.  Ct.), 
15  N.  Y.  Supp.  815. 

Also  counts  in  burglary,  grand  lar- 
ceny, and  for  receiving  stolen  goods 
were  permitted  to  be  joined  in  People 
V.  Baker,  3  Hill  (N.  Y.)  159-  See 
Hawker  v.  People,  75  N.  Y.  490. 

In  Com.  V.  Lowery,  149  Mass.  67, 
a  count  in  burglary  and  larceny  was 
considered  properly  joined  with  one 
for  receiving  stolen  goods. 
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Though  a  Misdemeanor.  —  The  fact 
that  the  crime  of  receiving  stolen 
goods  is  a  misdemeanor  is  not  an  ob- 
jection, it  seems.  See  State  v.  Strick- 
land, 10  S.  Car.  192. 

Implied  Acquittal. — In  People  v.  Dow- 
ling,  84  N.  Y.  483,  a  verdict  of  guilty 
of  larceny  on  an  indictment  contain- 
ing a  count  for  burglary  and  larceny 
and  another  for  receiving  stolen  goods 
was  held  to  amount  to  an  acquittal 
of  burglary  and  receiving  the  stolen 
goods. 

Joinder  in  Same  Count. — A  charge  of 
burglary  and  stealing  against  two, 
and  one  of  receiving  goods  stolen 
against  a  third,  may  be  joined  in  the 
same  count.  Rex  v.  Hartall,  7  C.  & 
P.  475,  32  E.  C.  L.  589. 

Joinder  of  Defendants. — A  count  charg- 
ing A  and  B  with  burglary  and  steal- 
ing from  the  house,  and  C  and  D  sep- 
arately with  receiving  a  portion  of 
said  goods,  was  held  properly  joined 
with  a  count  charging  C  and  D  with 
the  felony  of  jointly  receiving  a  part 
of  said  goods,  and  two  other  counts 
charging  C  and  D  with  separately  re- 
ceiving a  part  of  said  goods.  Rex  v. 
Hartall,  7  C.  &  P.  475,  32  E.  C.  L.  589. 
And  in  Rex  ?'.  Austin,  7  C.  &  P.  796, 
32  E.  C.  L.  740,  A,  B,  C,  and  D  were 
charged  with  burglary  and  stealing 
certain  articles  in  the  first  count,  E 
was  charged  with  receiving  portions 
of  said  goods  from  others  in  the  sec- 
ond, and  a  third  count  charged  E  with 
receiving  said  portion  from  a  certain 
particular  person. 

3.  See  Boose  v.  State,  10  Ohio  St. 
575.  Also  6.  Burglary  attd  Larceny, 
supra. 

Where  Counts  in  Robbery  Defective. — 
In  Boose  v.  State,  10  Ohio  St.  575,  the 
indictment  contained  foiy  counts,  the 
first  two  in  robbery,  the  others  in 
burglary.  On  a  general  verdict  of 
guilty  the  judgment  thereon,  although 
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IX.  Conviction  for  Part  of  the  Offense— 1.  In  General.— On 
an  indictment  for  burglary,  the  cases,  as  a  rule,  permit  a  conviction 
for  part  of  the  offense,  if  all  the  elements  of  such  inferior  crime 
are  contained  in  the  indictment.* 


the  counts  in  robbery  were  defective, 
was  "  not  erroneous  because  not  ren- 
dered with  express  reference  to  the 
good  counts." 

1.  See,  however,  State  v.  Ryan,  15 
Oregon  572;  Rex  v.  Marshall,  i  M. 
C.  C.  158,   infra. 

In  State  v.  Behee,  17  Kan.  405,  the 
rule  enunciated  above  is  illustrated, 
the  court  allowing,  under  an  indict- 
ment for  the  burglary  of  the  highest 
degree  (Code,  §  61),  a  conviction  for 
a  burglary  of  a  lower  grade  (Code,  § 
63),  the  evidence  failing  to  establish 
a  fact  which  was  essential  to  a  con- 
viction for  the  first  but  not  for  the 
second  offense. 

All  Elements  must  be  Included. — The 
court,  in  State  v.  Behee,  17  Kan.  405, 
permitted  a  conviction  for  a  lower 
grade  of  the  offense,  because  the  facts 
which  constituted  the  offense  charged 
included  all  the  facts  necessary  to 
convict  for  said  less  heinous  offense. 
And  in  Williams  v.  State,  46  Ga.  215, 
the  court  (McCay,  J.)  observes:  "It  is 
only  where  the  lesser  offense  is  in- 
cluded in  the  greater  that  a  verdict 
can  be  for  the  lesser  under  an  indict- 
ment for  the  greater.  *  *  *  Burglary 
in  the  night  does  not  include  burglary 
in  the  daytime.  One  may  be  guilty 
of  the  latter  and  not  of  the  former, 
and  of  the  former  and  not  of  the  lat- 
ter." However,  on  this  latter  point 
see  Lassiter  v.  State,  67  Ga.  739,  under 
III.  Averment  of  Time,  supra,  which 
decides  that  neither  night  nor  day  need 
now  be  alleged  to  convict  for  either 
offense.  And  see  (6)  Conviction  for 
Lower  Degree,  infra. 

Elements  of  Higher  Offense  need  not  he 
Negatived.  —  If  the  indictment  is  in- 
sufficient to  convict  for  the  higher 
offense,  it  is  still  good  for  the  lower, 
if  it  contains  all  the  elements  of  the 
latter;  nor  need  it  expressly  negative 
the  ingredients  peculiar  to  the  more 
heinous  offense.  In  Bell  v.  State,  20 
Wis.  599,  the  indictment  omitted  to 
aver  the  presence  of  some  one  in  the 
house,  as  required  to  describe  the 
higher  grade  of  burglary  (Code,  §  9). 
The  court  heJd  that  it  was  sufficient  to 
warrant  a  conviction  for  the  lower 
grade  (Code,  §  10),  and  that  such  in- 


dictment need  not  negative  the  facts 
of  the  presence  of  any  one,  or  the 
being  armed  with  a  dangerous  weapon, 
or  the  making  an  assault  upon  a 
person  lawfully  in  the  house,  which 
were  requirements  under  section  9, 
but  not  under  section  10. 

Special  Verdict  for  Part  Good. — In 
State  V.  Morris,  27  La.  Ann.  480,  on 
an  indictment  charging  a  breaking 
and  entering  a  dwelling-house  in  the 
night-time,  armed  with  a  dangerous 
weapon,  etc.,  the  court  held  that  a 
verdict  of  "guilty  of  entering  the 
dwelling-house  of  A,  as  charged,  but 
without  dangerous  weapons,"  is  re- 
sponsive to  the  indictment,  and  one 
on  which  a  valid  sentence  could  rest, 
under  Rev.  Stat.  850,  851.  The  ver- 
dict must  be  responsive  in  such  case. 
State  V.  Maxwell,  42  Iowa  208. 

Contra — Indictment  must  Specify  the 
Offense. — In  Rex  v.  Marshall,  i  M. 
C.  C.  158,  an  opinion  is  given  which 
seems  to  be  at  variance  with  the  rule 
enunciated.  An  indictment  in  that 
case — though  it  was  necessarily  ap- 
plicable to  either  of  two  different 
offenses,  both  of  which  excluded 
benefit  of  clergy  and  yet  did  not 
specify  which  offense  was  charged — 
was  held  not  to  be  sufficient  to  exclude 
benefit  of  clergy  from  the  accused. 
The  benefit  of  clergy  was  excluded 
from  one  found  guilty  of  the  breaking 
as  described  in  the  indictment,  and 
this  both  when  one  was  in  the  house 
at  the  time  and  also  when  there  was 
no  one  in  the  house.  Yet  the  indict- 
ment, failing  to  state  whether  there 
was  or  was  not  any  one  in  the  house, 
was  not  sufficient  to  exclude  the  bene- 
fit. 

Contrary  Instructions  to  Jury  —  Not 
Fatal  Error. — Though  it  is  the  rule 
that  under  an  indictment  for  burglary 
there  may  be  a  conviction  for  a  part 
of  the  offense,  an  ignoring  of  this  in 
instructions  to  the  jury  is  not  neces- 
sarily fatal.  Thus  in  Williams  v. 
State,  46  Ga.  312,  in  a  trial  on  an  in- 
dictment for  burglary  in  the  night- 
time, the  jury  retired,  but  returned, 
and  in  answer  to  their  question 
whether  they  could  find  the  defend- 
ant guilty  of  any  other  offense    than 
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2.  Assault. — Thus  an  indictment  for  burglary  will  sustain  a  con- 
viction for  assault.*  ♦ 

3.  Attempt. — And  instead  of  the  burglary  or  housebreaking, 
the  jury  may  always  find  for  the  attempt  to  commit  the  same,  if 
the  evidence  sustains  such  a  finding.* 

4.  Housebreaking. — An  indictment  for  the  common-law  offense 
of  burglary  usually  includes  a  good  indictment  for  a  statutory 
housebreaking,  and  will  sustain  a  conviction  for  the  lesser  of- 
fense.* 

5.  Entry  without  Breaking. — And  an  indictment  alleging  a  break- 
ing is  usually  sufificient  to  convict  for  an  offense  in  which  the 
breaking  is  not  an  element.* 

6.  Conviction  for  Lower  Degree. — If  all  the  elements  of  the  lower 
grade  or  degree  of  the  burglary  are  included  in  the  indictment  for 
the  higher  degree,  there  may  be  a  conviction  thereon  for  said  in- 
ferior deeiee.* 


that  charged,  the  court  instructed 
them  that  they  could  not.  They  re- 
turned a  verdict  of  guilty.  It  was  held 
that  the  instruction  was  not  such  as 
the  prisoner  could  complain  of,  and  a 
new  trial  was  refused,  the  evidence 
being  such  as  to  justify  the  verdict. 

1.  Hammons  v.  State,  29  Tex.  App. 
445,  although  the  indictment  be  de- 
fective as  to  the  burglary. 

Surplusage. — And  the  charge  of 
burglary  may  be  treated  as  surplus- 
age. Hammons  v.  State,  29  Tex. 
App.  445- 

2.  Reg.  V.  Bain,  9  Cox  C.  C.  98, 
under  an  indictment  for  breaking, 
etc.,  a  shop  with  intent,  etc.,  under  24 
&  25  Vict.,  c.  9,  §  557;  Reg.  V.  Spanner. 
12  Cox  C.  C.  155;  Williams  v.  State, 
47  Ga.  212;  People  v.  Lawton,  56  Barb. 
(N.  Y.)  126;  State  v.  Behee,  17  Kan. 
402.  See  also  Williams  v.  State,  46 
Ga.  212. 

3.  Reg.  V.  Reid,  i  Eng.  L.  &  Eq. 
599;  Taliaferro  v.  Com.,  77  Va.  411. 

In  State  v.  Jordan,  87  Iowa  86, 
under  an  indictment  for  burglary,  the 
court  sustained  a  conviction  for  the 
lesser  offense  of  housebreaking  in  the 
daytime  (Code,  §  4465).  and  this 
though  the  indictment  alleged  the 
offense  as  having  been  committed  in 
the  night-time. 

In  State  v.  Fleming,  107  N.  Car. 
go9,  on  a  charge  of  burglary,  a  con- 
viction for  breaking  into  a  dwelling- 
house,  not  burglariously  (Code,  §  996) 
was  sustained. 

4.  State  V.  Maxwell,  42  Iowa  213; 
State  V.  Moore,  12  N.  H.  42. 


Without  Force. — And  an  allegation 
of  force  in  the  indictment  does  not 
prevent  a  conviction  thereunder  for 
an  entry  without  force.  Thus,  in 
Nevada,  under  a  statute  which  read, 
"  every  person  who  shall  in  the  night- 
time forcibly  break  and  enter,  or  with- 
out force,  ***any  dwelling-house  *** 
with  intent,"  etc. ,  an  indictment  alleg- 
ing a  breaking  and  entering  with  force 
will  support  a  trial  or  conviction  for 
entering  without  force.  State  v.  Wat- 
kins,  II  Nev.  30. 

Contra. — In  Com.  v.  Carrol,  8  Mass. 
490,  it  was  held  that  under  a  statute 
making  punishable  those  who,  with 
intent  to  commit  any  felony,  "shall  in 
the  night-time  enter  without  breaking, 
or  in  the  daytime  break  and  enter  a 
warehouse,"  an  entry  in  the  night  by 
breaking  was  not  to  be  included,  but 
the  sentence  must  be  as  at  common 
law. 

5.  In  State  v.  Behee,  17  Kan.  402, 
the  statute  reading  that  "  upon  an  in- 
dictment for  an  offense  consisting  of 
different  degrees,  the  jury  may  find  the 
defendant  not  guilty  of  the  degree 
charged  in  the  indictment  and  guilty 
of  any  degree  inferior  thereto,  *  *  * 
if  the  information,  charging  an  of- 
fense in  one  degree,  necessarily  in- 
cludes in  the  facts  stated  therein 
any  degree  inferior  thereto  "  (Crim. 
Code,  §  121),  the  decision  that  on  a 
charge  of  burglary  in  the  first  degree 
(Code,  §  61),  if  the  existence  of  some 
human  being  in  the  house,  as  required 
to  complete  the  offense,  was  not 
proved,  the  accused  could  be  convicted 
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BURGLARY. 


Accessory — Attempt. 


X.  Minor  Offenses— 1.  Accessory. — In  an  indictment  against 
one  charged  with  being  an  accessory  to  a  burglary,  the  same  par- 
ticularity is  required  as  is  necessary  in  an  indictment  against  the 
principal.* 

2.  Attempt. — An  attempt  to  commit  the  crime  of  burglary  be- 
ing an  offense  indictable  at  the  common  law,  as  well  as  under 
numerous  statutes,  the  form  of  an  indictment  for  this  offense  is 
obvious.* 


for  burglary  in  the  second  degree 
(8  63),  was  in  conformity  with  the  stat- 
ute above  quoted.  Also  State  v.  Flem- 
ing, 107  N.  Car.  905. 

And  in  Summers  v.  State,  9  Tex. 
App.  39S,  it  was  held  that  where  the 
higher  degree  consisted  in  "entering 
a  house  by  force,  threats,  or  fraud,  at 
night,  or  in  like  manner  entering  a 
house  during  the  day,  and  remaining 
concealed  there  until  night,  with  in- 
tent," etc.  (Penal  Code,  art.  704),  an 
indictment  which  charged  an  entry  by 
force,  but  failed  to  charge  when  the 
entry  was  made,  whether  by  day  or 
night,  would  support  a  conviction  for 
the  lower  grade  (art.  705),  making 
one  guilty  who  with  intent,  etc.,  "  by 
breaking  enters  a  house  in  the  day- 
time." 

Verdict  must  Find  the  Degree. — It  is 
held,  in  Thomas  v.  State,  5  How.  (Miss.) 
20,  that  where  the  statutes  define  sev- 
eral degrees  of  the  offense,  the  ver- 
dict must  find  the  particular  degree, 
otherwise  no  judgment  can  be  ren- 
dered. 

Contra  —  If  Indictment  Good  and  Sus- 
tained by  Proof. — If  an  indictment  sets 
forth  all  the  facts  which  constitute  the 
crime  of  burglary  in  the  first  degree, 
and  all  the  averments  are  properly 
sustained  by  the  evidence,  it  appears 
that  it  is  error  to  instruct  the  jury  to 
find  the  defendant  guilty  of  burglary 
in  the  second  degree.  State  v.  Alex- 
ander, 56  Mo.  131. 

Where  Averment  of  Time  Defective. — 
In  State  v.  Behee,  17  Kan.  402,  it  was 
held  that  where  an  information  for  a 
higher  degree  of  burglary  expressly 
averred  that  the  offense  was  committed 
in  the  night-time,  and  the  lower  degree 
was  defined  as  a  "  breaking  and  enter- 
ing in  the  daytime,"  etc.,  it  was  error 
under  the  indictment  to  convict  for 
said  lower  degree  of  the  offense.  And 
the  court  (Horton,  J.)  observed:  "  If 
such  practice  was  permitted,  then  a 
defendani;  would   not  be  informed  of 


the  '  nature  and  cause  of  the  accusa- 
tion against  him  '  when  tried  upon  an 
information.  It  is  only  where  the 
lesser  offense  is  included  in  the  great- 
er that  a  verdict  can  be  for  the  lesser 
under  an  indictment  or  information 
for  the  greater."  To  the  same  point 
see  Williams  v.  State,  46  Ga.  215. 

1.  Com.  z/.  Kaas,  3  Brewst.  (Pa.)422. 
See  Com.  v.  Mullen,  150  Mass.  394. 

Name  of  Principal. — The  indictment 
for  burglary  against  an  accessory  need 
not  give  the  name  of  the  principal  if 
he  is  unknown.  Com.  v.  Kaas,  3 
Brewst.  (Pa.)  422.  Also  Com.  v.  Glov- 
er, III  Mass.  395. 

Names  of  Third  Parties. — Nor  is  it  er- 
ror to  omit  the  names  of  third  parties, 
if  they  are  unknown.  Com.  v.  Kaas, 
3  Brewst.  (Pa.)  422. 

Guilt  of  Principal  not  Necessary. — In 
Pennsylvania,  New  York,  and  Massa- 
chusetts the  principal  need  not  have 
been  indicted  and  punished  before 
the  accessory  is  proceeded  against. 
Com.  V.  Kaas,  3  Brewst.  (Pa.)  422; 
Com.  V.  Glover,  in  Mass.  395.  The 
same  is  the  case  in  Ohio.  Hartshorn 
V.  State,  29  Ohio  St.  635. 

Contra. — But  in  Texas  the  contrary 
doctrine  prevails.  In  Cohea  v.  State, 
II  Tex.  App.  622,  it  is  decided  that 
"  to  convict  the  defendant  [an  acces- 
sory], it  was  necessary  to  establish  the 
guilt  of  the  principal." 

Joinder  of  Counts. — It  is  permissible 
to  join  in  an  indictment  several  counts 
against  an  accessory.  Com.  v.  Mullen, 
150  Mass.  394. 

Distinct  Breakings. — And  in  separate 
counts  the  defendant  may  be  charged 
with  being  accessory  to  distinct  break- 
ings.    Com.  V.  Mullen,  150  Mass.  394. 

Proof.  —  In  an  indictment  against  ac- 
cessories to  a  burglary,  the  proof  must 
correspond  to  the  allegations.  Loyd 
V.  State,  42  Ga.  221. 

2.  See  Hackett  v.  Com.,  15   Pa.  St. 

95. 

For  forms  see   Bishop's  Dirtctions 
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BURGLARY. 


Conspiracy. 


3.  Conspiracy. — An  indictment  for  conspiracy  to  commit  burg- 
lary, "  with  intent  to  steal  the  goods  of  "  a  certain  person,  naming 
him,  is  supported  by  proof  that  the  goods  in  fact  belonged  to 
that  person  and  to  another,  who  was  his  dormant  partner.* 


and  Forms,  §§  258-261;  State  v.  Jor- 
dan, 75  N.  Car.  27;  also  Wharton's 
Prec.  Indict.  386.  But  see  State  v. 
Colvin,  90  N.  Car.  717. 

Averment  of  Overt  Acts  Necessary. — In 
the  indictment  charging  the  crime  of 
attempt,  some  overt  acts  of  the  ac- 
cused, which  in  the  ordinary  course  of 
events  would  result  in  the  commission 
of  the  burglary,  must  be  both  alleged 
and  proved  (although  Wharton's  Prec. 
Indict.  3S6  contains  in  the  form  there 
given  no  such  averment).  See  State 
V.  Colvin,  90  N.  Car.  717.  For  a  suffi- 
cient averment  of  such,  see  Harris  v. 
People,  44  .Mich.  30S. 

Averment  of  Being  Armed  not  Fatal. — 
It  was  decided,  in  Harris  v.  People, 
44  Mich.  305,  that  a  common-law  in- 
formation for  attempt  was  not  bad  in 
alleging  that  one  respondent  was 
armed  and  the  other  was  not. 

Surplusage.  —  Unnecessary  words 
may  be  rejected  as  surplusage.  Hack- 
ett  V.  Com.,  15  Pa.  St.  98. 

If  the  indictment  for  the  attempt  to 
commit  burglary  alleges  some,  but  not 
all,  of  the  elements  of  the  higher 
grade  of  burglary,  the  averments 
that  are  so  described,  if  unnecessary 
to  constitute  the  lower  grade  of  the 
offense,  may  be  rejected  as  surplusage, 
and  are   not  fatal  to  the  indictment. 


In  Harris  v.  People,  44  Mich.  305,  it 
was  held  that,  in  an  information  under 
Comp.  Laws,  ^  7561.  for  attempt  to 
commit  burglary  by  one  who  was 
armed,  which  alleged  this  fact,  but 
failed  also  to  allege  another  essential 
to  the  higher  offense,  to  wit,  that 
some  one  was  lawfully  in  the  dwelling- 
house,  the  allegation  that  the  respond- 
ent was  armed  might  be  rejected  as 
surplusage. 

Under  Statutes — Language  of  Statute 
Sufficient. — An  information  for  attempt, 
that  charges  the  offense  in  the  lan- 
guage of  the  statute  defining  it,  is  suf- 
ficient.     People  V.  Murray, 67  Cal.  103. 

Verdict  must  Specify  the  Degree. — In 
cases  where  the  indictment  for  attempt 
to  commit  burglary  fails  to  minutely 
describe  the  burglary  attempted  to  be 
committed,  so  that  it  does  not  appear 
which  degree  of  the  offense  was  so 
attempted,  the  verdict  for  the  attempt 
should  find  the  degree  of  burglary 
which  the  accused  attempted  to  com- 
mit. In  People  v.  Travers,  73  Cal. 
580,  the  indictment  failing  to  state 
whether  the  attempt  was  to  commit  a 
daytime  or  a  night-time  breaking,  the 
verdict  for  the  attempt  must  find  the 
degree,  under  section  1157  of  the 
code. 

1.  Spradling  v.  State,  17  Ala.  440. 
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CALENDARS   AND  TRIAL   DOCKETS. 

By  R.  A.  Daly. 
I.  Definition,  8oi. 
IL  PowEEs  OF  Court  Over,  802. 

1.  Generally,  802. 

2.  Rules  of  Court,  802. 

III.  Frefaration  of  Calendar,  803. 

1.  Generally,  803. 

2.  Arrangement  and  Order,  803. 

3.  Preference,  804. 

4.  Short  Cause  Calendar,  805. 

5.  Motion  Concerning,  to  Whom  Made,  805, 

IV.  Call,  805. 

Y.  Correcting  Errors,  806. 

YI.  Bringing  Forward  and  Transferring  on  Same  Calendar, 
806. 

1.  Generally,  806, 

2.  Short  Cause  Calendar,  807. 

3.  Presumption  and  Waiver,  808. 

4.  Remedy  for  Trial  out  of  Order,  808. 

Yn.  Transfer  to  Another  Calendar,  808. 

1.  Generally,  808. 

2.  Notice  of  Motion,  809. 
•    3.    Waiver,  809. 

YIII.  Abandonment  of  Cause  on,  809. 
IX.  Striking  from  the  Calendar,  809. 

1.  Generally,  809. 

2.  Motion,  when  Made,  810. 

3.  Waiver,  810. 

4.  Remedy  for  Refusal,  810. 

X.  Reinstatement  and  Restoration,  8io. 

I.  Definition. — A  calendar  is  a  list  of  litigated  causes  prepared 
by  the  clerk  of  a  court  of  record  a  short  time  previous  to  the 
commencement  of  each  term  or  sitting,  containing  the  title  of 
each  cause,  the  nature  of  the  action,  the  date  of  the  issue,  and 
the  names  of  the  attorneys  for  the  respective  parties.  It  is  in- 
3  Encyc.  PI.  &  Pr.— 51.  801 
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tended  for  the  use  of  the  court  and  bar  on  the  trial  or  hearing. 
In  some  of  the  states  it  is  called  t'le  docket.* 

II.  POWEES  OF  Court  Over— l.  Generally. — Independently  of 
statutes  or  the  rules  of  practice,  every  court  has  the  power  to  regu- 
late its  own  calendar ;  *  to  establish  short  cause  calendars  ;  ^  for 
good  and  sufficient  cause  to  try  a  case  out  of  its  order,*  or  stop 
the  trial  of  a  cause  on  the  short  cause  calendar  after  the  time 
limited  by  rule  has  expired.*  But  the  court  cannot  dismiss,  in 
the  absence  of  the  adverse  party,  an  action  not  placed  upon  the 
calendar  pursuant  to  notice,®  or  grant  a  default  in  such  a  case  at 
a  subsequent  term.'' 

2.  Rules  of  Court. — Rules  of  court  controlling  the  procedure 
and  calling  and  hearing  of  causes,  if  not  inconsistent  with  statu- 
tory enactment,  have  the  force  and  effect  of  law  for  the  govern- 
ment of  attorneys  and  the  court.* 

Uniformity  of  Rules. — But  such  rules  cannot  be  antagonistic  to 
existing  statutes,  nor  can  a  temporary  local  rule  be  promulgated  in- 
consistent with  established  practice  and  law,  where  the  rules  of 
practice  are  required  to  be  uniform.® 

statements  of  Judge, — It  has  been  held  that  attorneys  have  a  right 
to  rely  upon  what  the  judge  says  in  term  time  as  to  the  status  of 
a  cause  on  his  docket.** 


1.  Burrill  Law  Diet.  239;  Abbott  Law 
Diet.  178;  Anderson  Law  Diet.  144. 

2.  Hunnewell  v.  Shafer(City  Ct.),  30 
N.  Y.  St.  Rep.  831,  18  Civ.  Pro.  Rep,  (N. 
Y.)336;  Smith  v.  Keepers,  5  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  66;  Robert- 
son V.  Schellhass,  62  How.  Pr.  (N.  Y, 
Supreme  Ct.)  489  ;  Dallas  City  Nat. 
Bank  v.  National  Park  Bank,  62  How. 
Pr.  (N.  Y.  Supreme  Ct.)495;  Naretzek 
V.  Cauldwell,  4  Robt.  (N.  Y.)  666; 
Maloney  v.  Hunt,  29  Mo,  App.  379; 
Jensen  v.  Fricke,  133  111.  171;  Mem- 
phis, etc.,  R,  Co,  V.  Dowd,  9  Heisk. 
(Tenn.)  185. 

3.  Weiss  V.  Morrell,  58  N.  Y.  St. 
Rep.  315,  23  Civ.  Pro.  Rep.  (N.  Y.  C. 
Pl.)352. 

4.  Jensen  v.  Fricke,  133  111.  171; 
Crosby  v.  Kiest,  135  111.  458.  Compare 
Fisher  v.  Commerce  Nat.  Bank,  73 
111.  34. 

6.  Thorn  v.  Hess,  51  111,  App.  274. 

6.  Browning  v.  Paige,  7  How.  Pr. 
(N.  Y.  Supreme  Ct.)487, 

7.  Culver  v.  Felt,  30  How.  Pr.  (N. 
Y.  Super.  Ct.)  442,  4  Robt.  (N.  Y.)68i. 

8.  Maloney  v.  Hunt,  29  Mo.  App, 
379,  N,  Y.  Code  Civ.  Pro.,  c.  8,  tit, 
6,  art.  2,  giving  preferences  to  certain 
causes,  is  not  exclusive,  and  does  not 
limit  the  power  of  the  courts  over 
their  calendars.  It  does  not  prohibit 
establishing      a    calendar     for    short 


causes.  Weiss  v.  Morrell,  7  Misc. 
Rep.  (N.  Y.  C.  PI.)  539,  58  St.  Rep. 
315,  23  Civ.  Pro.  Rep.  (N.  Y.)  352. 

A  Call  of  the  Docket  and  a  setting  of 
cases  ready  for  trial  for  the  third  day 
thereafter  are  not  violations  of  the 
Georgia  statute  which  requires  cases 
to  be  called  in  their  order.  Seifert  v. 
Holt,  82  Ga.  757. 

9.  Fisher  v.  Commerce  Nat.  Bank, 
73  111.  34;  Angel  V.  Plume,  etc.,  Mfg. 
Co.,  73  111.  412;  Griswold  v.  Shaw,  79 
111.  449;  Braidwood  v.  Weiller,  89  111. 
606;  Benson  v.  Johnson,  90  111.  94; 
Nelson  v.  Akeron,  i  111.  App.  169; 
Smith  t'.  Lozano,  i  111.  App.  176. 

Declinii?;-  Statutory  Preference  a  Fa- 
vor.— A  court  cannot  decline  to  prefer 
a  cause  entitled  to  preference  by 
statute,  nor  dispense  with  the  required 
notice  of  trial,  except  as  a  condition 
of  granting  a  favor.  Honevwell  v. 
Shaffer,  18  Civ.  Pro.  Rep.  (N.'Y.  City 
Ct.)336. 

Additional  Term  Called  by  Judge — 
Business. — Under  Laws  N.  Dak.,j5  10, 
c.  79,  it  was  held  that  at  an  additional 
term  of  court  called  by  the  judge  the 
same  business  could  be  done,  and  the 
same  cases  noticed  and  placed  upon 
the  calendar  as  at  the  terms  fixed  by 
law.  Smith  v.  Northern  Pac.  R.  Co., 
3  N.  Dak.  17. 

10.  Maloney z'.Hunt,29Mo,App. 379, 
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m.  Peepabation  of  Calendae— 1.  Generally.— The  calendar 
or  trial  docket  is  prepared  by  the  clerk  a  short  time  previous  to 
the  term,  generally  under  the  direction  of  the  court,  either  from 
dockets  in  his  office,  showing  what  causes  are  at  issue,  or  from 
notes  of  issue  filed  with  the  clerk  pursuant  to  statutory  provi- 
sions. 

2.  Arrangement  and  Order. — The  arrangement,  order,  and  pref- 
erence of  cases  upon  the  calendar  are  either  the  subject  of  local 
legislation  or  rule  of  court,  or  are  under  the  immediate  supervision 
of  the  judge  or  court.* 

Necessarily  on. — A  cause  is  considered  "necessarily"  upon  the 
calendar  when,  being  at  issue  and  ready  for  trial,  it  is  put  thereon 
for  trial  by  the  party  who  has  noticed  it  for  trial.* 

Effect  of  Amendment. — Whether  a  cause  properly  remains  on  the 
calendar  after  an  amendment  of  the  pleadings  changing  the  issues, 
and  consequently  the  date  of  issue,  is  a  question  depending  upon 
the  peculiar  wording  of  the  local  statute,  or  discretionary  with 
the  court.* 

Date  of  Issue. — Where  the  place  upon  the  calendar  is  determined 


1.   Benedict's  Admiralty  (3d  ed.)  598. 

Continuance  from  Term  to  Term. — In 
the  absence  of  some  act  of  the  party 
plaintiff,  disclosed  by  the  record, 
causing  a  gap  or  chasm  in  the  pro- 
ceedings, it  will  be  presumed  that  the 
casewas  regularlycontinued  from  term 
to  term,  and  that  it  properly  appears 
upon  the  trial  dockets  thereof.  It  is 
properlythere  until  finaljudgment.  Ex 
p.  Owens,  52  Ala.  473;  State?/.  Temp- 
lin,  122  Ind.  238;  N.  Y.  Laws  1882, 
c.  410;  N.  Y.  Con.  Act  1882.  §§  1082, 
1083,  1084.  Compare  N.  Y.  Code  Civ. 
Pro.,  §§  794.  795,  797;  Gorton  v. 
Bailey,  46  Wis.  633  (by  virtue  of 
statute). 

Eemanded  Cause. — In  jurisdictions 
where  the  calendar  or  trial  docket  is 
made  by  the  clerk  from  the  dockets  of 
his  office,  under  direction  of  the  court, 
and  is  not  controlled  by  notices  of  trial 
and  notes  of  issue,  a  cause  remanded 
from  the  appellate  court  for  further 
action  stands  upon  the  calendar  of  the 
next  term  for  trial  of  further  action,  if 
filed  in  time ;  and  if  not  so  filed  it  stands 
continued  by  operation  of  law.  Will- 
iams V.  Port,  9  Ind.  551. 

In  jurisdictions  providing  for  a 
notic^  of  trial  and  note  of  issue  to 
place  a  cause  upon  the  calendar,  upon 
the  remanding  of  a  cause  for  further 
action  from  the  appellate  court  a  new 
notice  is  necessary.  Hodges  v.  Mus- 
pratt.  2  N.  Y.  Month.  L.  Bull.  67;    N. 


Y.  Com.  PL,  sp.  t.  1880;  Mead  v.  Bill- 
ings, 43  Minn.  239. 

2.  Sipperly  v.  Warner,  9  How.  Pr. 
(N.  Y.  Supreme  Ct.)  332,  construing  a 
code  provision  relating  to  term  fees 
where  a  case  is  "necessarily"  on  the 
calendar. 

3.  Notice. — In  New  York,  unless  the 
court  granting  the  permission  to 
amend  after  issue  joined  otherwise 
orders,  the  plaintiff  must  serve  a  new 
notice  of  trial  and  file  a  new  note  of 
issue  to  place  the  cause  upon  the  cal- 
endar. N.  Y.  Com.  PI.,  sp.  t.  1880: 
Graham  v.  Sterling  Ins.  Co.,  2  N.  Y. 
Month.  L.  Bull.  26. 

Amended  Pleading — Discretion. — The 
issues  made  by  the  amended  pleading 
control  the  place  on  the  calendar,  un- 
less the  court  in  its  discretion  other- 
wise orders.  Black  v.  Continental 
Nat.  Bank,  2  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  332  (it  is  a  matter  of 
discretion  with  the  court).  See  also 
Myers  v.  Metropolitan  El.  R.  Co.  (C. 
PI.),  34  N.  Y.  St.  Rep.  293,  19  Civ. 
Pro.  Rep.  (N.Y.)  448.  Contra,  Stevens 
V.  Curry,  10  Minn.  249. 

Effect  of  Demtirrer. — An  undetermined 
demurrer  to  part  of  an  answer  does 
not  delay  the  placing  of  the  cause 
upon  the  calendar  for  trial  of  the  is- 
sues of  fact.  It  is  not  necessary  to 
wait  for  a  decision  on  the  issues  of 
law.  Palmer  v.  Smedley,  13  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  185. 
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by  the  date  of  issue  and  several  issues  appear,  the  oldest  issue 
fixes  the  position.* 

3.  Preference. — Preference  upon  the  calendar  is  generally  con- 
trolled by  express  statute  or  local  rules  of  practice.* 

Cases  Omitted  by  Parties. — The  court  will  not  ordinarily  depart 
from  its  establi.shed  rules  and  put  upon  the  calendar,  after 
the  commencement  of  the  term,  a  case  which  the  parties  have 
omitted.^ 


1.  Allen  V.  Calhoun,  6  Cow.  (N,  Y.) 


32. 


2.  New  York. — Preference  in  New 
York  is  the  subject  of  legislation  in 
Code  Civ.  Pro.,  ^§  791,  792,  793. 

Preference  Waived. — Preference,  un- 
der Code  Civ.  Pro.,  §  793,  as  amended 
in  1888,  is  waived  by  service  of  notice 
of  trial  without  notice  of  preference, 
and  the  waiver  is  not  cured  by  the  sub- 
sequent service  of  a  new  notice  of  trial 
with  notice  of  the  motion.  Fox  v. 
Quinn  (C.  PL),  12  N.  Y.  Supp.  725. 

Action  on  Insurance  Policy. — An  ac- 
tion on  a  policy  of  fire  insurance  is 
not  entitled  to  a  preference  under 
Code  Civ.  Pro.,  §  791,  subd.  8.  Wells 
V.  Watertown  F.  Ins.  Co.,  21  Hun 
(N.  Y.)409. 

Grounds. — A  party  claiming  a  pref- 
erence in  the  Court  of  Appeals  must 
state  such  claim  in  his  notice  of  argu- 
ment, and  the  grounds  thereof.  Tay- 
lor V.  Wing,  83  N.  Y.  527,  I  Civ.  Pro. 
Rep.  (N.  Y.)43.  See  N.  Y.  Civ.  Code, 
§  793,  as  amended. 

Will. — "  An  action  for  the  construc- 
tion of  or  adjudication  upon  a  will," 
to  be  entitled  to  preference,  must  be 
brought  expressly  for  that  purpose; 
it  is  not  enough  that  the  question  is  in- 
cidentally involved.  Peyser  v.  Wendt, 
84  N.  Y.  642. 

Dower. — In  order  for  an  action  of 
dower  to  obtain  preference  on  the 
calendar  in  the  Court  of  Appeals, 
proof  that  the  plaintiff  "  has  no  suffi- 
cient means  of  support,  aside  from  the 
estate  in  controversy,"  must  be  made, 
and  the  preference  allowed,  before 
the  service  of  the  notice  of  argument. 
Bartlett  v.  Musliner,  92  N.  Y.  646. 

City  Marshals.  —  Actions  against 
city  marshals  are  not  entitled  to  pref- 
erence. Clark  V.  Woodruff,  cited  in 
N.  Y.  Daily  Reg.,  April  i,  1878. 

Lease. — Under  Code  Civ.  Pro.,  § 
791,  subd.  8,  a  lease  for  a  term  of 
years  is  not  "  an  evidence  of  debt  for 
the  absolute  payment  of  money." 
Philac'elphia  Steamship  Dock  Co.  v. 

804 


Lorillard  Steamship  Co.,  54  How.  Pr. 
(N.  Y.  Supreme  Ct.)  508. 

Insurance  Policies. — Under  the  same 
subdivision  an  action  on  a  matured 
life  insurance  policy  is  preferred  after 
expiration  of  the  time  given  by  the 
terms  of  the  policy  for  the  payment  of 
the  same.  Studwell  v.  Charter  Oak 
Ins.  Co.,  19  Hun  (N.  Y.)  127.  But  see 
Guggenheim  v.  Charter  Oak  L.  Ins. 
Co.,  I  N.  Y.  Month.  L.  Bull.  51,  and 
Wells  V.  Watertown  F.  Ins.  Co.,  21 
Hun  (N.  Y.)  409.  For  the  preference 
of  an  action  on  a  judgment  against  an 
insurance  company,  rendered  in  an- 
other state,  see  McArthur  v.  Com- 
mercial F.  Ins.  Co.,  67  How.  Pr.  (N. 
Y.  City  Ct.)  510. 

Assessed  Liability. — An  action  against 
a  railroad  corporation  to  recover  the 
amount  of  interest  coupons  upon 
bonds  issued  by  another  similar  cor- 
poration, based  upon  an  agreement 
between  the  two  companies  by  which 
defendant  has  become  liable  for  their 
payment,  is  not  entitled  to  preference 
under  Code  Civ.  Pro.,  §  791.  Polhemus 
V.  Fitchburgh  R.  Co.,  113  N.  Y.  617,  21 
N.  Y.  St.  Rep.  933;  neither  do  these 
facts  appeal  to  the  discretion  of  the 
court  upon  the  question  of  prefer- 
ence. 

Goods  Levied  upon  by  Sheriff. — Under 
Code  Civ.  Pro.,  §  791,  subd.  10,  en- 
titling a  cause  to  preference  "  by  the 
special  order  of  the  court  in  the  par- 
ticular case,"  the  fact  that  the  sheriff 
levied  upon  certain  certificates  of 
stock  belonging  to  defendant,  and  in 
possession  of  another  party,  and  that 
the  certificates  continue  to  be  held 
under  the  attachment,  is  not  such  a 
showing  as  to  justify  the  Court  of  Ap- 
peals in  preferring  the  argument  of 
the  appeal  over  other  cases  on  the 
general  calendar.  Nichols  v.  ^ran- 
ton  Steel  Co.,  135  N.  Y.  634,  48  N.  Y. 
St.  Rep.  461. 

3.  Tauziede  7/.  Jumel  (Supreme  Ct.), 
16  N.  Y.  Supp.  377. 

Not  Necessarily  on  the  Calendar. — The 


Call. 


CALENDARS  AND  TRIAL  DOCKETS. 


Call. 


Statutes  of  Preference. — By  virtue  of  its  inherent  power  to  control 
its  own  calendar  the  court  may  grant  an  order  preferring  cases, 
and  statutes  restricting  this  power  are  construed  strictly.* 

Waiver  of  Preference. — The  right  to  a  preference  may  be  waived  ; 
and  failure  to  strictly  comply  with  all  conditions  precedent  to 
secure  the  same  will  be  deemed  such  waiver.* 

4.  Short  Cause  Calendar.  —  Statutory  provisions  regulating 
preference  are  not  exclusive,  and  do  not  prohibit  courts  from 
establishing  a  calendar  for  short  causes.' 

5.  Motion  Concerning,  to  Whom  Made. — Any  application  regard- 
ing the  disposition  of  a  cause  upon  the  calendar  must  be  made  to 
the  court,  and  not  to  a  single  justice  thereof.'* 

IV.  Call. — On  the  first  day  or  term-day  of  each  term  the  court 
or  some  member  thereof,  or  the  clerk  under  its  or  his  direction, 
inquires  publicly  in  open  court  as  to  what  causes  on  the  calendar 
or  trial  docket  are  ready  for  trial,  and  as  to  the  disposition 
thereof.' 


following  cases  have  been  held  not 
necessarily  on  the  calendar  in  New 
York: 

During  the  time  the  cause  is  re- 
served generally  by  consent,  and  not 
by  order  of  court.  Crawford  v.  Kelly, 
lo  Bosw.  (N.  Y.)  697. 

After  the  cause  has  been  referred. 
Anonymous,  1  Duer  (N.  Y.)  651,  8 
How.  Pr.  (N.  Y.)  82. 

When  there  is  no  issue  to  try.  Can- 
dee  V.  Ogilvie,  5  Duer  CN.  Y.)  658. 

After  notice  that  plaintiff  has  aban- 
doned the  suit.  Jennings  v.  Fay,  i 
Code  Rep..  N.  S.  (N.  Y.  C.  PI.)  231. 

When  not  at  issue.  Livingston  v. 
Vieille  Montagne  Zinc  Min.  Co.,  4 
Duer  (N.  Y.)68i,  2  Abb.    Pr.   (N.  Y.) 

255- 

In  Court  of  Appeals  until  return 
filed.  Reformed  Protestant  Dutch 
Church  V.  Brown,  24  How.  Pr.  (N.  Y. 
Supreme  Ct.;  89. 

When  discontinued  after  trial.  Drew 
V.  Comstock,  17  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  469. 

After  settlement  of  parties  unknown 
to  attorney.  Latham  v.  Bliss,  13  How. 
Pr.  (N.  Y.  Super.  Ct.)  416. 

1.  Smith  V.  Keepers,  5  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)66;  Honey- 
well V.  Shaffer,  18  Civ.  Pro.  Rep.  (N. 
Y.  City  Ct.)  336- 

Request  of  Attorney. — When  cases  are 
given  preference  upon  the  calendar 
according  to  date  of  issue,  in  cases 
presented  by  the  same  attorney  where 
issues  are  simultaneous,  the  direc- 
tion of  the  attorney  as  to  preference 


should  be  followed.  McBride  v.  Ellis, 
8  Rich.  (S.  Car.)  226. 

2.  Fox  V.  Quinn  (C.  P.),  12  N.  Y. 
Supp.    725;  Manhattan  Co.   v.   Dunn, 

13  Civ.  Pro.  Rep.  (N.  Y.  SuprerheCt.) 
166  (Lawrence,  J.);  Taylor  v.  Wing,  83 
N.  Y.  527;  Roberts6n  v.  Schellhaas,  62 
How.  Pr.  (N.  Y.  Supreme  Ct.)489. 

Eemedy  for  Refusal  of  Preference. — 
The  remedy  for  the  refusal  to  grant  a 
preference  upon  the  calendar  to  which 
a  party  is  entitled  as  of  right,  as  by 
provision  of  statute,  is  by  mandamus. 
Hays  V.  Consolidated  Gas  Co.  (Ct. 
App.),  60  N.  Y.  St.  Rep.  480. 

3.  Weiss  V.  Morrell,  7  Misc.  Rep. 
(N.  Y.  C.  PI.)  539- 

4.  St.  Lawrence  Wholesale  Grocery 
Co.  V.  Hobson,  63  Hun  (N.  Y.)  458,  44 
N.  Y.  St.  Rep.  738;  North  v.  Sargeant, 

14  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  223. 

5.  Anderson  Law  Diet.  145.  See 
Blanchard    v.    Ferdinand,    132   Mass. 

391- 

This  call  is  not  a  calling  of  the 
cases  for  trial.  State  v.  Clark,  67  Wis. 
229. 

Judge  Interested— Calling  Calendar. — 
A  judge  interested  in  the  subject-mat- 
ter in  litigation  may  call  and  arrange 
the  calendar,  including  the  cause  in 
question,  or  change  the  venue;  but  he 
cannot  proceed  further  relative  to  such 
action.  /«  r^  White's  Estate,  37  Cal. 
190.  In  this  case  the  judge  of  probate 
held  a  power  of  attorney  from  certain 
persons  claiming  to  be  heirs  at  law  of 
the  deceased;  he  had  also  received  a 
letter  from  these  persons  offering  him 
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Duty  of  Attorney  to  Attend. — It  is  the  duty  of  the  attorney  to  attend 
the  call  of  the  calendar.  Absence  on  important  business  will 
form  no  ground  for  a  new  trial  if  the  cause  is  called  for  immediate 
trial  in  his  absence.* 

Errors  in  Call  Waived. — All  errors  in  the  call  or  trial  of  a  case  out 
of  its  order  are  waived  by  going  to  trial  without  objection.* 

V.  COERECTING  Eerors. — A  cause  erroneously  entitled  upon  the 
docket  will  be  corrected  on  motion  when  the  error  is  manifest 
from  the  pleadings  of  the  parties.* 

Correct  Promptly. — Motions  to  correct  the  calendar  must  be  made 
promptly,  generally  on  the  call  the  first  day  of  the  term,'*  and  to 
the  court.* 

VI.  Bringing  Forward  and  Transferring  on  Same  Calendar— 
1.  Generally. — In  the  absence  of  express  and  positive  statutory 
provisions  to  the  contrary,  it  is  not  necessary  that  the  trial  of 
cases  shall  be  in  the  order  in  which  they  are  placed  upon  the 
calendar.  Precedent  cases  may  be  continued  or  placed  at  the 
end  of  the  calendar,  or  other  definite  disposition  made  of  them, 
and  subsequent  cases  may  be  then  regularly  taken  up  and  tried." 


a  percentage  upon  the  proceeds  of  said 
estate,  upon  a  settlement  thereof,  and 
the  proceedings  were  instituted  upon 
the  advice  of  the  judge  in  question. 

Georgia. — The  calling  of  the  cases 
from  the  docket  and  setting  those 
ready  for  trial  for  a  hearing  three  days 
thereafter,  is  not  a  violation  of  the 
statute  of  Georgia  requiring  the  cases 
to  be  called  in  their  order.  Siefert  v. 
Holt,  82  Ga.  757. 

1.  Wilson   V.    Scott,    50    Mo.  App. 

329- 

Regularity  of  Call. — Attorneys  and 
parties  are  not  obliged  to  be  continu- 
ally in  court  to  watch  against  an  ir- 
regular call  of  the  docket.  It  should 
not  be  called  out  of  the  usual  course, 
in  the  absence  of  a  rule  of  record  au- 
thorizing it.  Kilian  v.  Clark,  g  111. 
App.  426. 

2.  Cleaver  v,  Webster,  73  111.  607. 

3.  Gillespie  v.  Redmond,  13  Tex.  9. 
An  Action  Erroneously  Placed  upon  One 

Docket  when  it  should  have  been  upon 
another  will  not  be  dismissed,  but 
transferred  to  and  placed  upon  the 
proper  one.  Harris  v.  Lowe,  81  Ga. 
678.  See  Transfer  to  Another  Calen- 
dar, infra. 

4.  Anonymous,  28  How.  Pr.  (N.  Y. 
Supreme  Ct.)  394. 

5.  North  V.  Sargeant,  14  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  223. 

6.  Green  v.  Bulkley,  23  Kan.  130; 
Lincoln  v.  Staley,  32  Neb.  63;  Smith  v. 
St.    Louis   Third  Nat.     Bank,    79  111. 


118;  Womack  v.  Bookman,  34  Ala.  38; 
Whitney  v.  Thayer,  5  Pick.  (Mass.) 
528;  Browning  v.  Bancroft,  8  Met. 
(Mass.)  278. 

Arkansas. — In  the  absence  of  any 
statutory  provision  especially  author- 
izing it,  or  showing  that  any  depart- 
ment of  government  will  be  embar- 
rassed by  delay,  a  suit  by  a  bishop  of 
a  Catholic  church,  to  whom  realty  has 
been  devised,  to  apply  the  income  in 
maintaining  a  hospital,  for  an  injunc- 
tion restraining  the  county  clerk  from 
extending  taxes  against  said  real  es- 
tate, will  not  be  advanced  on  the  calen- 
dar out  of  its  regular  order.  Explain- 
ing the  practice  in  Arkansas  in  the 
matter  of  advancing  causes  on  the 
calendar,  see  Brodie  v.  Fitzgerald,  55 
Ark.  460. 

Florida. — The  fact  that  a  municipal- 
ity and  a  taxpayer  are  parties  to  a 
litigation  involving  municipal  taxes 
is  not  a  ground  for  advancing  it  on 
appeal  on  the  taxpayer's  application. 
Spratt  V.  Jacksonville,  29  Fla.  171. 

Illinois — Act  of  June  i,  1889. — "  The 
Illinois  Act  of  June  i,  1889,  creating  a 
short  cause  calendar  and  providing  for 
reaching  causes  ahead  of  the  regular 
calendar,  operates  upon  cases  pend- 
ing, whether  they  are  commenced  be- 
fore or  after  it  came  in  force;  and  pro- 
vides for  ample  notice  to  be  given, 
and  preserves  to  the  defendant  every 
right  he  would  have  had  had  his 
cause    remained     upon    the    general 
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2.  Short  Cause  Calendar. — A  statute  providing  for  a  short  cause 
calendar,  upon  which  the  plaintiff  may  have  a  cause  placed  under 


docket."  Jensen  v.  Fricke,  133  111. 
171,  holding  that  this  statute  does  not 
repeal  111.  Rev.  Stat.  1889,  c.  no,  §  17, 
providing  "  that  causes  shall  be  tried 
in  the  order  they  are  placed  upon  the 
docket,  unless  the  court,  for  good  and 
sufficient  cause,  shall  otherwise  di- 
rect." 

Five-day  Rule. — One  of  the  rules  of 
practice  adopted  by  the  Superior 
Court  of  Cook  County  was  as  follows: 

"  Ordered,  that  in  any  case  ex  con- 
tractu pending  on  an  issue  or  issues  of 
factonly,  or  only  requiring  the  similiter 
to  be  added,  which  is  noticed  for  trial 
at  any  term — if  the  plaintiff,  or  an  at- 
torney or  agent  of  the  plaintiff,  shall 
make  an  affidavit  that  he  or  she  be- 
lieves that  the  defense  is  made  only 
for  delay,  the  plaintiff,  by  giving  the 
defendant's  attorney,  or  the  defend- 
ant if  he  or  she  do  not  appear  by  at- 
torney, five  days'  previous  notice,  with 
a  copy  of  such  affidavit  that  the  plain- 
tiff will  bring  on  said  case  for  trial  at 
the  opening  of  the  court,  on  a  day  of 
such  term  to  be  specified  in  such 
notice,  or  as  soon  thereafter  as  the 
court  will  try  the  same — may  proceed 
to  a  trial  at  the  time  specified  in  said 
notice,  unless  it  shall  be  made  to  ap- 
pear to  the  court,  by  affidavit  of  facts 
in  detail,  that  the  defense  is  made  in 
good  faith,  when  the  case  will  remain 
to  be  tried  in  its  regular  order  on  the 
trial  calendar."  The  foregoing  rule, 
called  the  five-day  rule,  being  incon- 
sistent with  the  established  rules  of 
practice  and  the  laws  of  Illinois,  was 
held  to  be  void.  Fisher  v.  Commerce 
Nat.  Bank,  73  111.  34;  Angel  v.  Plume, 
etc.,  Mfg.  Co.,  73  111.  412;  Griswold  v. 
Shaw,  79  111.  449;  Braidwood  v.  Weil- 
ler,  89  111.  606;  Benson  v.  Johnson,  90 
111.  94;  Nelson  v.  Akeson,  i  111.  App. 
169;  Smith  V.  Lozano,  i  111.  App.  176; 
Sea  V.  Glover,  i  111.  App.  340. 

Good  and  Sufficient  Catise. — "Whether 
there  is  good  and  sufficient  cause  for 
trying  a  cause  otherwise  than  in  the 
order  in  which  it  is  placed  on  the 
docket,  as  provided  in  §  17,  Practice 
Act,  is  a  question  for  the  court.  And 
where  a  party  is  duly  notified  of  the 
time  and  place  set  for  the  trial  of  the 
cause,  and  fails  to  appear  or  object,  he 
cannot,  on  appeal,  complain  because 
the  cause  was  tried  out  of  its  proper 
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order."  Crosby  v.  Kiest,  36  111.  App. 
425. 

Appeal  from  Justice. — The  rule  of  the 
court  in  Illinois,  that  no  cause  shall 
be  noticed  for  trial  on  the  short  cause 
calendar  until  the  same  is  at  issue, 
has  been  held  not  to  apply  to  appeals 
from  justices,  because  on  such  ap- 
peals there  are  no  written  pleadings. 
Vallens  v.   Hopkins,  51  111.  App.  337. 

Short  Cause  Calendar. — It  is  not  an 
abuse  of  discretion,  after  more  than  an 
hour  has  been  consumed,  to  continue 
a  case  tried  on  the  short  cause  calen- 
dar, especially  if  the  defense  has  been 
unduly  protracted.  Thom  v.  Hess,  51 
111.  App.  274., 

Indiana  —  Advancement.  —  Advance- 
ment of  a  cause  on  the  calendar  is  not 
a  matter  of  right,  under  Ind.  Rev. 
Stat.  1881,  §  653,  which  invests  the 
court  with  a  discretionary  power  of 
changing  the  order  of  causes,  but  pro- 
vides they  shall  otherwise  be  heard  in 
the  order  in  which  transcripts  are  filed. 
Parker  v.  State,  132  Ind.  419. 

Texas. — Tex.  Rev.  Stat.,  arts,  1181, 
1182,  1287,  3073,  provides  that  cases 
shall  be  placed  on  the  general  and 
jury  dockets  and  tried  in  the  order 
in  which  the  petitions  are  filed,  unless 
for  good  cause  shown  the  court  other- 
wise directs.  Unless  shown  that  in- 
jury resulted  therefrom,  it  was  held 
not  reversible  error  to  place  a  cause 
on  the  jury  docket  and  try  it  in  ad- 
vance of  a  cause  previously  filed  and 
preceding  it  on  the  general  docket. 
Missouri  Pac.  R.  Co.  v.  Shuford,  72 
Tex.  165. 

Cause  Tried  in  Advance  of  Its  Order. 
— Where  a  continuance  is  requested 
for  the  want  of  testimony  of  certain 
witnesses  in  another  county,  to  whom 
interrogatories  were  filed  February 
15,  and  commissions  were  issued 
February  22,  the  action  having 
been  brought  January  21  —  there 
being  no  application  for  a  postpone- 
ment to  a  later  day  in  the  term, 
and  it  not  appearing  that  evidence 
would  have  been  obtained  in  time  had 
the  cause  been  tried  in  its  order — a 
judgment  will  not  be  reversed  because 
the  action  was  tried  in  advance  of  its 
regular  order.  Missouri  Pac.  R.  Co. 
V.  Shuford,  72  Tex.  165. 

Title  to  Office. — It  is  not  an  abuse  of 
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Another. 


certain  circumstances,  but  denying  the  same  right  to  the  defend- 
ant, is  not  unconstitutional,  as  being  unequal,  partial,  or  special 
legislation,* 

3.  Presumption  and  Waiver — Presumption. — Counsel  have  a  right 
to  rely  upon  the  presumption  that  the  causes  upon  the  calendar 
will  be  tried  in  their  regular  order,  and  to  act  upon  that  belief  in 
calculating  how  long  they  will  have  to  prepare  for  trial.* 

Waiver. — The  voluntary  appearance  and  participation  in  a  trial, 
without  objection,  waives  the  objection  that  the  cause  was  called 
upon  the  short  cause  instead  of  the  regular  calendar.* 

4.  Remedy  for  Trial  out  of  Order. — An  exception  should  be 
taken  to  the  trial  of  a  cause  out  of  its  order  on  the  calendar,  in 
the  absence  of  a  party,  by  a  motion  for  a  new  trial,  and  embodying 
the  motion  and  the  grounds  therefor  in  a  bill  of  exceptions."* 

Appeals. — An  order  directing  a  cause  to  be  placed  upon  the 
calendar  for  a  specified  day  is  not  appealable.' 

VII.  Teansfer  to  Another  Calendar — 1.  Generally. — When- 
ever a  cause  is  upon  the  wrong  calendar,  as  upon  the  law  calendar 
when  it  should  be  upon  the  equity,  or  on  the  motion  calendar 
when  it  should  be  on  the  issue,  it  will  not  be  dismissed  from 
court,  but  will  be  transferred  to  the  right  calendar.® 


discretion  to  advance  a  cause  brought 
to  test  the  title  to  an  office,  there  being 
a  statute  that  such  a  cause  "  shall  be 
speedily  tried."  Hunnicutt  v.  State, 
75  Tex.  233. 

Advanced  by  Consent. — On  motion  of 
defendant  in  error  and  with  consent 
of  plaintiff  a  cause  may  be  advanced, 
under  a  statute  providing  that  pre- 
cedence may  be  granted  to  such  cases 
as  the  court,  by  order  or  rule,  may  di- 
rect. Phoenix  F.  Ins.  Co.  v.  Cain 
(Tex.  Civ.  App.,  1893),  21  S.  W.  Rep. 
709. 

1.  Louisville,  etc.,  R.  Co.  v.  Wallace, 
136  111.  87. 

2.  Belmont  v.  Erie  R.  Co.,  52  Barb. 
(N.  Y.)i37- 

Conversation  with  the  Court. — Where, 
under  a  new  assignment  of  the  docket, 
made  because  of  a  greater  dispatch  of 
business  than  was  anticipated,  a  cause 
is  reached,  its  trial  is  not  error,  al- 
though the  attorney  for  one  of  the 
parties  is  absent,  having  been  in- 
formed by  the  court,  in  a  friendly  con- 
versation, that  the  cause  would  prob- 
ably not  be  reached.  Lincoln  v.  Staley, 
32  Neb.  63.  But  see  Maloney  v.  Hunt, 
29  Mo.  App.  379. 

3.  Jenson  v.  Fricke,  133  111.  171. 

4.  Reiman  v.  Ater,  88  111.  299. 

5.  Schermerhorn  v.  Carter,  8  N.  Y. 
Wkly.  Dig.  383. 


6.  Harris  v.  Lowe,  81  Ga.  676;  Rid- 
dle V.  Beattie,  77  Iowa  168;  Galliers 
V.  Peppers,  76  Iowa  521;  McLeod  v. 
Tisdale,  57  Ark.  352. 

Iowa — Under  Iowa  Code,  §  2516, 
providing  that,  where  wrong  proceed- 
ings have  been  adopted,  the  defendant 
may  have  the  cause  transferred  to  the 
right  docket  or  calendar  before  the 
filing  of  his  answer,  the  defendant  has 
a  right  to  a  ruling  upon  his  motion  to 
transfer  before  he  files  his  answer. 
Ellis  V.  Butler,  78  Iowa  632. 

Kentucky.— The  Ky.  Civ.  Code,  §  12, 
provides  that,  upon  the  trial  of  equi- 
table actions,  issues  upon  which  the 
party  is  entitled  to  a  jury  trial  may 
be  transferred  to  the  ordinary  docket, 
but  that  either  party  may  require 
every  equitable  issue  to  be  disposed 
of  before  the  transfer.  On  an  action 
by  an  attorney  to  enforce  a  lien  for  his 
services  against  the  subject-matter  of 
the  litigation,  the  defense  being  pay- 
ment, the  action  must  be  transferred 
to  the  ordinary  docket,  that  the  ques- 
tion of  payment  may  be  determined 
by  the  jury.  Hill  v.  Phillips,  87  Ky. 
169. 

New  York — Ground  for  Placing  upon 
Special  Circuit  Calendar. — In  actions 
for  fraud  and  deceit  the  bare  fact  that 
"  a  cause  has  been  shorn  of  every  ele- 
ment upon  which  the  plaintifif  can  hope 
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2.  Notice  of  Motion. — Where  notice  is  required  of  a  motion  to 
transfer  a  cause  to  another  calendar,  such  notice  must  be  given 
to  all  parties  who  answer  by  different  attorneys.* 

3.  Waiver. — An  error  in  placing  an  action  upon  the  wrong  cal- 
endar is  waived  by  a  failure  to  move  for  its  transfer  to  the  proper 
one,  or  proceeding  to  trial  without  objection.* 

VIII.  Abandonment  of  Cause  on. — So  long  as  a  cause  remains 
undisposed  of  it  is  properly  on  the  calendar,  and  should  remain 
thereon  until  final  judgment  ;  '  but  a  suit  may  be  discontinued  by 
a  gap  or  chasm  in  the  proceedings,  occurring  after  its  commence- 
ment, provided  the  interruption  be  not  the  result  of  some  omis- 
sion of  the  clerk  of  the  court  or  other  ministerial  officer.-* 

IX.  Striking  from  the  Calendar— 1.  Generally.— A  cause  will 
be  stricken  from  the  calendar  of  a  term  held  before  the  cause  is 
returnable ;  *  or  when  no  notice,  when  required,  has  been  given  ;® 
or  when  the  proper  papers  are  not  before  the  court ; ''  or,  in  the 


for  success,"  is  no  ground  for  placing 
the  same  upon  the  special  circuit  cal- 
endar. Supreme  Ct.,  sp.  t.  1879;  Dono- 
hoez/.Wood,  i  N.Y.  Month.  L.  Bull.  20. 

No  Issue,  no  Transfer. — Where  there 
is  no  issue  to  be  determined,  no  trans- 
fer will  be  made.  Adams  v.  Roberts, 
62  How.  Pr.  (N.  Y.  Supreme  Ct.)  253, 
I  Civ.  Pro.  Rep.  (N.  Y.)  204. 

Concorrent  Jurisdiction.  —  Where  a 
court  of  law  is  vested  with  concurrent 
jurisdiction  with  a  court  of  equity 
over  the  appointment  of  a  receiver,  if 
the  plaintiff  wishes  a  cause  transferred 
to  the  equity  side  of  the  docket  he 
must  make  a  motion  to  that  effect  at 
the  time  of  his  application  for  the  ap- 
pointment of  a  receiver  and  before  a 
court  of  law  makes  the  appointment. 
Raab  v.  Albright  (Iowa,  1894),  61  N.  W. 
Rep.  402. 

1.  Seaman  v.  McReynolds,  40  N.  Y. 
Super.  Ct.  545. 

2.  Mundy  v.  Collier,  52  Ark.  126; 
Burlington  Nat.  Bank  v.  Delahaye,  82 
Iowa  34. 

Issues  Changed. — The  defendant  does 
not  waive  an  error  in  transferring  a 
cause  where  the  plaintiff  brings  an 
action  at  law  and  subsequently  so 
changes  the  issues  that  upon  his  ap- 
plication the  court  transfers  the  cause 
to  the  equity  side  of  the  docket,  the 
defendant  joining  issue  in  equity. 
Raab  v.  Albright  (Iowa,  1894),  61  N. 
W.  Rep.  402.     See  VII.  i,  supra. 

3.  State  V.  Templin,  122  Ind.  235. 

4.  Exp.  Garland.  42  Ala.  564;^jr/>, 
State,  71  Ala.  367;  Terry  v.  Briggs,  12 
Cush.  (Mass.)  319;  Baltimore,  etc.,  R. 


Co.  V.  Eggers  (Ind.,  1894),  38  N.  E. 
Rep.  466. 

No  Step  for  Two  Years. — When  a 
cause  has  been  dropped  from  the  cal- 
endar with  permission  to  reinstate  it 
if  necessary,  and  no  step  is  taken  in 
the  case  for  two  years  afterwards,  the 
cause  is  abandoned.  Drinkard  v. 
State,  20  Ala.  9. 

Delay  of  the  Court. — Under  a  condi- 
tional order  for  a  change  of  venue,  a 
delay  of  several  years  in  having  the 
cause  docketed  in  the  county  to  which 
change  is  taken,  such  delay  being 
caused  by  the  failure  of  the  court  to 
complete  the  order  after  direction  of 
counsel,  does  not  work  a  discontinu- 
ance.    Ex  p.  Remson,  31  Ala.  270. 

5.  Cunningham  z/.  Conklin(N.  Mex., 
1893),  34  Pac.  Rep.  43. 

6.  Mead  v.  Billings,  43   Minn.   239. 
Return    on   Citation.  —  In     Poole    v. 

Mueller  (Tex.  Civ.  App.,  1894),  26  S. 
W.  Rep.  739,  the  case  was  stricken 
from  the  calendar,  in  the  absence  of 
any  appearance  fordefendants  inerror, 
because  the  return  on  the  citation  in 
error  did  not  show  that  the  service 
was  made  upon  the  attorney  in  person. 

7.  Conditional.— Waite  v.  F.  G.  Kal- 
denberg  Co.  (Supreme  Ct.),  51  N.  Y. 
St.  Rep.  937.  This  case  was  stricken 
from  the  calendar,  with  leave  to  put 
upon  the  new  calendar  and  submit 
when  the  proper  papers  were  printed. 

Judgment  Roll  and  Index.  — In  Reid  v. 
New  York  (Supreme  Ct.),  50  N.  Y.  St. 
Rep.  758,  the  case  was  stricken  from 
the  calendar  on  appeal  because  no 
judgment  roll  had  *^een  printed  in  the 
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appellate  court,  when  the  record  is  not  properly  certified,*  or  the 
want  of  such  certificate  is'  not  cured  by  stipulation  of  the  parties.* 

2.  Motion,  when  Made. — A  motion  to  strike  a  cause  from  the 
calendar  is  of  a  dilatory  nature,  and  must  be  seasonably  made. 
After  a  full  appearance  it  will  not  be  granted.* 

3.  Waiver. — But  the  right  to  have  a  cause  stricken  from  the 
calendar  is  not  waived  by  participating  in  the  trial  after  the  court 
has  refused  a  motion  to  strike  it  off.* 

4.  Remedy  for  Refusal. — The  remedy,  if  the  court  refuses  to 
strike  from  the  calendar  a  cause  wrongfully  placed  thereon,  is  an 
appeal.* 

X.  Reinstatement  and  Restoration. — The  court  does  not  lose 
jurisdiction  because  a  cause  has  been  omitted  from  the  docket  by 
the  clerk.^ 

Lapse  of  Time. — It  may  reinstate  a  cause  on  motion  or  by  supple- 
mental petition  after  due  notice  has  been  given  to  the  proper 
parties.     The  reinstatement  of  a  cause  is  a  matter  resting  in  the 


papers,  and  the  case  contained  no  index 
as  required  by  the  rules.  See  also 
Raymond  v.  Richmond,  76  N.  Y.  106. 

1.  People  V.  CoUetti  (Supreme  Ct.), 
31  N.  Y.  St.  Rep.  255. 

Illinois. — In  an  appeal  from  a  justice 
to  the  Circuit  Court,  where  the  tran- 
script has  been  filed  in  that  court  and 
the  appellee  has  entered  his  appear- 
ance, given  notice,  and  had  the  case 
transferred  to  the  short  cause  cal- 
endar, the  cause  is  pending  and  at 
issue,  within  the  meaning  of  the 
statute  and  the  rules  of  practice  in 
Illinois,  and  will  not  be  stricken  from 
the  short  cause  calendar.  Armstrong 
V.  Crilly  (111.,  1894),  38  N.  E.  Rep.  936. 

2.  Crawford  z/.  Price  (Supreme  Ct.), 
51  N.  Y.  St.  Rep.  927. 

3.  Metropolitan  L.  Ins.  Co.  v. 
Broach,  31  111.  App.  496. 

Delay. — It  will  not  be  granted  for 
an  irregularity  in  serving  the  notice 
to  place  an  appeal  from  a  judgment  in 
a  justice's  court  on  the  short  cause 
calendar,  where  such  motion  is  made 
a  month  and  a  half  thereafter  and  not 
until  the  cause  is  reached  for  trial. 
Johnston   v.    Brown,   51  111.  App.  549. 

Old  Calendar  Still  in  Use. — A  motion 
to  strike  a  cause  from  the  list  of  causes 
set  for  trial,  taken  from  a  calendar 
prepared  for  a  previous  term  but  still 
n  use,  no  new  calendar  having  been 
l>repared,  was  denied  in  Anderson  v. 
JlcCormick,  129  111.  308. 

Moving  Preference  after  Motion  to 
Strike. — In   Gorton  v.  Bailey,  46  Wis. 
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633,  the  cause  had  been  placed  upon 
the  calendar  without  being  properly 
noticed,  and  the  defendant,  after  de- 
nial of  his  motion  to  strike  it  off  on 
that  ground,  moved  its  preference  for 
trial,  and  went  to  trial  on  the  merits. 
It  was  held  that  upon  an  appeal  from 
the  judgment  he  could  not  avail  him- 
self of  the  want  of  proper  notice,  in 
the  absence  of  evidence  that  he  was 
in  fact  prejudiced  thereby. 

Irregular  Notice  Waived. — A  case  ir- 
regularly noticed  for  trial  will  be  con- 
sidered as  standing  regularly  for  trial 
if  no  motion  to  strilce  it  from  the 
calendar  is  made.  Cook  v.  Perry,  43 
Mich.  623;  People  v.  Wayne  Circuit 
Judge,  35  Mich.  498. 

4.  Mead  v.  Billings,  40  Minn.  305. 

In  Michigan  it  is  held  that  the  or- 
derly conduct  of  the  business  and  the 
practice  of  the  court  require  that  cases 
not  properly  on  the  docket  for  trial 
should  be  brought  to  the  attention  of 
the  court  on  the  first  day  of  the  term; 
and  that  it  is  inconsistent  for  a  party 
making  such  claim  to  wait  until  the 
case  is  reached,  a  jury  impaneled,  and 
a  witness  sworn,  before  raising  the 
objection.  Peninsular  .Stove  Co.  v. 
Osmun,  73  Mich.  570. 

5.  People  V.  Carson  (Supreme  Ct.), 
29  N.  Y.  Supp.  619.  In  this  case 
Dwight,  J.,  said,  "  The  plaintiffs  have 
a  right  to  have  practice  settled." 

6.  Farmers'  College  v.  Cary,  35 
Ohio  St.  648.  See  Abandonment  of 
Cause  on,  supra. 
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sound  discretion  of  the  court,  and  the  mere  lapse  of  time  is  not 
sufficient  to  prevent  the  exercise  of  that  discretion.* 

Waiver  of  Eegularity  of  Keinstatement. — Participation  in  subsequent 
proceedings  without  objection  waives  the  irregularity  and  want  of 
notice  of  reinstatement.* 


1.  Evans  v.  Mott,  7  Port.  (Ala.)  92; 
Tibbs  V.  Allen,  29  111.  535;  Farmers' 
College  V.  Gary,  35  Ohio  St.  648. 

Notice  of  Eestoration. — Where  a  case 
has  been  dropped  from  the  docket 
and  afterwards  restored  and  put  at 
issue  by  the  filing  of  an  answer,  de- 
fendant is  not  entitled  to  a  notice  of 
restoration  of  the  cause.  McKin- 
brough  V.  Castle,  19  La.  Ann.  128; 
Claussen  v.  Johnson,  32  S.  Car.  86. 

After  Withdrawing  a  Juror. — In  Mew 
York  a  plaintiff  who  has  withdrawn  a 
juror  and  unsuccessfully  moved  for 
leave  to  amend  his  pleading  is  entitled 
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to  have  his  action  reinstated  upon  the 
calendar  for  trial.  Sleeman  v.  Hotch- 
kiss  (Supreme  Ct.),  41  N.  Y.  St.  Rep. 

173- 

Restoring  and  Setting  for  Day  Cer- 
tain. —  A  motion  at  special  term 
to  have  a  case  restored  and  set 
down  for  a  day  certain  is  a  different 
motion  from  that  to  restore  a  marked- 
down  case  to  the  day  calendar,  and  it 
may  be  made  and  entertained  in  the 
discretion  of  the  special  term  without 
leave  previously  obtained.  Nichols  v. 
McLean,  12  N.  Y.  Wkly.  Dig.  461. 

2.  Stinnett  z/. Wilson,  19  111.  App.  38. 

II 


CANCELLATION    OF   INSTRUMENTS. 

See  RESCISSION  AND  CANCELLA  TION. 


CAPIAS    AD    RESPONDENDUM    and    CAPIAS 
AD   SATISFACIENDUM. 

See  EXECUTIONS. 


CAPTIONS. 

As  to   Captions  for  the  Various  Pleadings  and  Instruments,  see  the  par- 
ticular titles. 


CARRIERS. 

By    W.    A.    Martin. 

I.  Classification  of  Actions  against  Cabbiebs,  814. 
n.  Actions  fob  Refusal  to  Cabby,  814. 

1.  Nature  and  Form  of  Action,  814. 

2.  Parties,  815. 

3.  Declaration  or  Complaint,  816. 

4.  Plea.  817. 

III.  Actions  fob  Loss  ob  Injuby,  817. 

1.  Nature  and  Form  of  Action,  817. 

a.  Under  Early  English  Practice,  817. 

b.  Action  either  ex  Delicto  or  ex  Contractu  at  Common 

Larv,  818. 

c.  Action  either  ex  Delicto  or  ex  Contractu  in  Admiralty, 

819. 

d.  Advantages  Peculiar  to  Each  Form  0/  Action,  819. 

(i)  Introductory  Statement,  819. 

(2)  Actions  ex  Delicto,  819. 

(3)  Actions  ex  Contractu,  820. 

e.  Distinction  between  Declarations  in  Case  and  in  As- 

sumpsit, 821. 
/.  Effect  of  Special  Contract,  823. 
g.  Effect  of  Statutes,  824. 

2.  Parties  Plaintiff,  824. 
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CARRIERS. 

a.  Rule  Applicable  to  All  Classes  of  Actions,  825. 

b.  The  Consi'^nor,  825. 

(1)  Where  Title  does  not  Pass,  825. 

(2)  Where  Consignor  Makes  Contract  of  Shipment, 

826. 

(3)  Where  Consignor  is  a  Married  Woman,  828. 
C.   The  Consignee,  829. 

( 1 )  General  Presumption  as  to  Chvnership,  829. 

(2)  Presumption  Arising  from  Bill  of  Lading,  830. 

(3)  Where  Consignee  has  Made  Advances,  831. 

(4)  Where  Consignee  Directs  Mode  of  Shipment, 

831. 

(5)  Where  Consignee  has  no  Interest  or  Privity  of 

Contract,  831. 

(6)  Where  Consignee  is  Owner,  832. 

d.  Where  Shipper  is  Both  Consignor  and  Consignee,  833. 

e.  Party  Having  Special  Property,  833. 

f.  Undisclosed  Principal,  835. 

g.  Indorsee  or  Assignee  of  Bill  of  Lading,  836. 
h.  Insurance  Companies,  837. 

/.  foinder  of  Parties,  837. 

3.  Parties  Defendant,  839. 

a.  Mere  Servant  or  Agent,  839. 

b.  Suit  in  Rem,  840. 

c.  foinder  as  Affected  by  Form  of  Action,  841. 

d.  Actions  against  Connecting  Carriers,  841. 

4.  Declaration,  Complaint,  Petition,  or  Libel,  841. 

a.  The  Allegations,  Zif\. 

(i)  Capacity  to  Sue,  841. 

(2)  That  Defendant  is  a  Common  Carrier,  842. 

/3)  Corporate  Existence,  843. 

(4)  Delivery  to  Carrier,  844. 

(5)  Acceptance  by  Carrier,  844. 

(6)  Time  of  Delivery  and  Acceptance,  844, 

(7)  Consideration  for  Carriage,  845. 

(8)  Description  of  Property,  846. 

(9)  Description  of  Termini,  847. 

(10)  Description  of  Injury,  847. 

(11)  Negligence  of  Carrier,  ^\Z. 

"^  (12)  Statement  of  Contract  or  Duty — Actions  ex  De- 

licto, 849. 

(13)  Statement  of  Contract — Actions  ex  Contractu, 

850. 

(14)  Avoiding  Stipulations  Limiting  Liability,  853. 

(15)  Description     of    Relation    Inter   se — Actions 

against  Connecting  Carriers,  853. 

(16)  In  Special  Proceedings  Given  by  Statute,  854. 

(17)  In  Statutory  Form  y"  Complaint,  854. 

b.  Joinder  of  Counts,  854. 

5.  Plea  or  Answer.  855. 

a.  General  Issue,  Ziy^. 

b.  Special  Plea,  ^6. 

c.  Plea  in  Abatement,  857. 

d.  Admissions,  857. 

e.  General  Denial,  858. 

6.  Replication  or  Reply,  859. 

IV.  Actions  foe  Delay,  860. 
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Actions  for  Eefosal  to  Carry.  CARRIERS.  Nature  and  Form  of  Action. 

V.  Actions  foe  Negligence  or  Misfeasance  in  Deliveey,  862. 

1 .  Form  of  Action,  862. 

2.  Parties,  863. 

3.  Allegations,  863. 

VL  Actions  Based  on  Illegal  Chasges,  864. 

1 .  Actions  to  Kecffuer  Excess,  864. 

a.  Generally,  864. 

b.  Nature  and  Form  of  Action,  864. 

c.  Parties,  865. 

d.  Allegations,  865. 

2.  Actions  to  Recover  Penalty,  865. 

a.  Generally,  865. 

b.  Nature  and  Form  of  Action,  866. 

c.  Declaration,  Petition,  or  Co^nplaint,  867. 

d.  Answer,  869. 

3.  Mandamus  or  Injunction,  869. 

vn.  Actions  by  Caeeiee  foe  Nonpayment  of  Feeioht,  870. 

1.  Action  to  Recover  Freight,  870. 

a.  Form  of  Action,  870. 

b.  Parties,  870. 

c.  Declaration,  Petition,  or  Complaint,  87 1. 

d.  Plea  or  Answer,  871. 

2.  Action  to  Enforce  Lien  for  Charges,  873. 

As  to  Carriers  of  Passengers,  see  article  PASSENGERS. 

I.  Classification  of  Actions  against  Caeeiees. — The  usual 
causes  of  action  against  common  carriers  are :  first,  for  refusal  to 
carry  ;  second,  for  loss  or  injury  to  the  consignment  during  trans- 
portation ;  third,  for  delay  in  transportation  ;  fourth,  for  negli- 
gence or  misfeasance  in  delivery  over  after  the  transportation  has 
been  completed  ;  fifth,  for  excessive  and  extortionate  charges  for 
carriage. 

II.  Actions  foe  Refusal  to  Caeey — 1.  Nature  and  Form  of  Action. 
— The  cause  of  action  against  a  common  carrier  for  a  refusal  to 
receive  and  transport  merchandise  is  based  on  its  general  duty  to 
serve  the  public,  and  is  therefore  ex  delicto  and  not  ex  contractu. 

At  Common  Law. — Case  is  the  form  of  action  to  recover  for  inju- 
ries resulting  from  such  refusal.* 

1.   Pickford   v.  Grand    Junction    R.  government,  plaintiff  cannot   recover 

Co.,  8  M.  &  W.  372,  9  Dowl.  P.  C.  766,  upon  a  contract  to  furnish   cars  and 

2  Railw.    Cas.   592,   5  Jur.   731;   Pitts-  transport  the   goods.      Phelps  v.  Illi- 

burgh.  etc.,  R.  Co.  v.  Morton,  61  Ind.  nois  Cent.  R.  Co.,  94  111.  548. 

539;    Galena,  etc.,  R.   Co.    v.    Rae,  i8  Amendment  to  State  Action  for  Failure 

111.  488.  to  Carry    Safely. — Where   the   original 

Recovery  on    Other  Cause   of  Action. —  complaint  charges  that  the  carrier  re- 

Where  an  action  on  the  case  is  brought  fused   to  receive  goods   for  carriage, 

against  a  carrier  for  violation   of  the  an  amended  count  charging  a  failure 

common-law  duty  to  receive  and  trans-  or  refusal  to  carry  safely  states  a  new 

port  goods,  and  the  carrier  is  relieved  cause  of  action  and  is  not  allowable, 

of  that  duty  because  of  the  fact  that  since  amendments  must  be  confined  to 

it  is  under  the  military  control  of  the  restating  the   cause   of  action  in  the 
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Action  on  the  Contract. — If,  however,  there  is  a  contract  to  carry, 
and  a  breach  thereof  consisting  in  a  refusal  to  carry  or  to  furnish 
means  of  transportation,  an  action  may,  of  course,  be  brought 
on  the  contract.* 

Mandamus. — It  has  been  held  that  mandamus  will  not  lie  to  com- 
pel a  common  carrier  to  carry  property  under  its  common-law 
liability,  on  the  ground  that  an  action  for  damages  may  be  main- 
tained for  its  refusal  to  do  so,  and  that  such  action  furnishes  an 
adequate  remedy.*  On  the  other  hand,  there  are  cases  in  which 
this  remedy  has  been  allowed.' 

2.  Parties — piainti£f. — In  actions  for  refusal  to  carry,  the  con- 
signor or  owner  is  the  proper  party  to  sue.* 

Defendant. — Where  suit  is  brought  against  a  railroad  company, 
which  operates  another  road  under  lease,  for  refusal  to  receive 
goods  and  transport  them  over  the  leased  line,  the  lessor  need 
not  be  iTiade  a  party  defendant.* 


pending  suit.  Illinois  Cent.  R.  Co. 
V.  Phelps,  4  111.  App.  238. 

When  bat  One  Cause  of  Action  Exists. — 
Tenders  by  different  persons  acting  as 
agents  of  plaintiff,  at  different  times 
and  places,  of  separate  lots  of  grain 
for  transportation,  all  making  the 
quantity  refused  to  be  transported, 
constitute  but  one  cause  of  action  for 
the  refusal  to  transport  the  whole 
quantity.  Cobb  v.  Illinois  Cent.  R. 
Co.,  38  Iowa  601. 

Consolidation  of  Actions — Discretion  of 
Court.  —  Plaintiff  brought  two  suits 
against  a  railroad  company — one  to  re- 
cover damages  for  a  failure  to  receive 
and  ship  lumber,  the  other  to  recover 
for  a  failure  to  receive  and  ship  cross- 
ties  at  a  different  time.  Defendant 
moved  to  consolidate  the  two  suits, 
and  to  dismiss  on  the  ground  that  the 
amounts  when  combined  would  ex- 
ceed the  jurisdiction  of  the  court, 
which  the  court  refused.  It  was  held 
that  the  causes  of  action  were  separate, 
and  that  the  two  actions  could  be 
maintained,  and  the  discretion  of  the 
trial  court  in  consolidating  or  refus- 
ing to  consolidate  suits  will  not  be 
reversed  unless  there  is  a  clear  abuse 
of  such  discretion.  Texas,  etc.,  R. 
Co.   V.   Hays,  2  Tex.   App.  Civ.  Cas., 

^391- 

1.  Pittsburgh  R.  Co.  v.  Hays,  49  Ind. 
207;  Texas  Pac.  R.  Co.  v,  Nicholson, 
61  Tex.  491.  See  also  Northwestern 
Fuel  Co.  V.  Burlington,  etc.,  R.  Co., 
20  Fed.  Rep.  712;  Pittsburgh,  etc.,  R. 
Co.  V.  HoUowell,  65  Ind.  188. 

2.  People  V.    Babcock,  16   Hun  (N. 
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Y.)  313;  People  V.  New  York,  etc.,  R. 
Co.,  22  Hun  (N.  Y.)  533. 

3.  Mandamus  is  the  proper  remedy 
to  compel  a  carrier  to  accept,  carry, 
and  deliver  to  a  particular  elevator 
whatever  grain  may  be  consigned  to  it 
upon  the  line  of  its  road,  the  court 
being  of  the  opinion  that  the  plaintiffs 
had  no  adequate  remedy  in  any  other 
way.  Chicago,  etc..  R.  Co.  v.  People, 
56  111.  365.  See  also  People  v.  Chi- 
cago, etc.,  R.  Co.,  55  111.  95. 

Where  Refusal  to  Carry  Affects  Public 
Generally. — Where  a  carrier's  neglect 
of  duty  to  transport  affects  the  public 
generally,  and  not  merely  an  individ- 
ual shipper,  it  may  be  compelled  by 
mandamus,  in  an  action  brought  by 
the  attorney-general,  to  exercise  its 
duties  as  a  common  carrier.  People 
V.  New  York  Cent.,  etc.,  R.  Co.,  28 
Hun  (N.  Y.)  543. 

4.  Lafaye  v.  Harris,  13  La.  Ann.  553. 
See  also  Pittsburgh,  etc.,  R.  Co.  v. 
Morton,  61  Ind.  540;  Pittsburgh,  etc., 
R.  Co.  V.  Racer,  5  Ind.  App.  209;  Cobb 
V.  Illinois  Cent.  R.  Co.,  38  Iowa  603. 

5.  Lamar  v.  Russell,  77  Ga.  307. 
Defendants — Suit    in   Eem. — For   the 

breach  of  a  contract,  for  the  future 
carriage  of  goods  upon  a  particular 
boat  or  vessel,  between  the  owner  of 
the  goods  and  the  owner  of  the  boat 
or  vessel,  the  breach  charged  consist- 
ing in  a  refusal  to  carry,  an  action 
cannot  be  sustained  against  said  boat 
or  vessel  by  name,  under  the  Water- 
craft  Act  of  February  26,  1840, 
amended  March  24,  1851.  Canal  Boat 
Montgomery  v.  Kent,  20  Ohio  54. 
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Declaration  or  Complaint. 


3.  Declaration  or  Complaint — Generally. — The  declaration,  petition, 
or  complaint  should  show  plaintiff's  capacity  to  sue,  as  that  he  is 
the  consignor  or  owner  of  the  property  which  the  carrier  neglected 
or  refused  to  carry;*  that  defendant  is  a  common  carrier  for 
hire  ;  *  that  plaintiff  requested  defendant  to  carry  the  property, 
and  was  ready  and  willing  to  pay  the  customary  freight  charges ;  ^ 
that  defendant  neglected  and  refused  to  carry  the  property.** 

Tender  of  Freight. — It  need  not  be  alleged  that  the  plaintiff  made 
tender  of  the  money  for  the  freight  ;  an  averment  of  a  readiness 
and  willingness  to  pay  is  sufficient.* 

Means  of  Transportation. — Nor  need  it  be  alleged  that  the  defendant 
had  room  and  means  of  transportation  when  it  was  demanded. 
As  a   common   carrier    is  liable    for   refusal    to   carry,    without 


1.  See  Pittsburgh,  etc.,  R.  Co.  v. 
Morton,  6i  Ind.  540;  Pittsburgh,  etc., 
R.  Co.  V.  Racer,  5  Ind.  App.  209; 
Cobb  V.  Illinois  Cent.  R.  Co.,  38  Iowa 
603. 

2.  See  Pickford  v.  Grand  Junction 
R.  Co.,  8  M.  &  W.  372;  Pittsburgh, 
etc.,  R.  Co.  V.  Morton,  61  Ind.  540; 
Pittsburgh,  etc.,  R.  Co.  v.  Racer,  5 
Ind.  App.  209;  Cobb  v.  Illinois  Cent. 
R.  Co.,  38  Iowa  604. 

8.  See  Pickford  v.  Grand  Junction 
R.  Co..  8  M.  &  W.  372;  Pittsburgh, 
etc.,  R.  Co.  V.  Morton,  61  Ind.  540; 
Pittsburgh,  etc.,  R.  Co.  v.  Racer,  5 
Ind.  App.  209. 

4.  See  Pickford  v.  Grand  Junction 
R.  Co.,  8  M.  &  W.  372;  Pittsburgh, 
etc.,  R.  Co.  V.  Morton,  61  Ind.  540; 
Pittsburgh,  etc.,  R.  Co.  v.  Racer,  5 
Ind.  App.  209. 

5.  Pickford  v.  Grand  Junction  R. 
Co. ,  8  M.  &  W.  372,  9  Dowl.  P.  C.  766, 
2  Railw.  Cas.  592,  5  Jur.  731;  Texas, 
etc.,  R.  Co.  V.  Hayes,  2  Tex.  App. 
Civ.  Cas.,  §  391;  Central,  etc.,  R.  Co. 
V.  Morris,  68  Tex.  49,  28  Am.  &  Eng. 
R.  Cas.  50. 

Beason  for  Eule. — The  reason  for  the 
rule  that  an  allegation  of  tender  is  un- 
necessary is  well  stated  in  Pickford  v. 
Grand  Junction  R.  Co.,  8  M.  &  W. 
372,  in  which  the  court,  by  Parke.  B., 
says:  "  The  court  think  that  this  is  not 
like  the  case  of  a  strictly  legal  ten- 
der, a  term  which  is  only  applicable 
where  an  absolute  duty,  such  as  the 
payment  of  an  antecedent  debt,  is 
imposed  on  the  party  making  it,  in 
which  case  the  tender  stands  in  the 
place  of  payment,  and  is  in  facta  pay- 
ment, so  far  as  it  is  in  the  power  of 
the  party  tendering  to  make  it  one, 
but   which   remains   incomplete   only 
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because  the  party  to  whom  the  money 
is  offered  refuses  to  accept  it.  Such  a 
tender  we  consider  to  be  altogether 
unnecessary  in  the  present  case;  the 
acts  to  be  done  by  both  parties, 
namely,  the  receipt  of  the  goods,  and 
the  payment  of  a  reasonable  sum  for 
their  carriage,  being  contemporaneous 
acts;  the  carrier  being  bound  to  re- 
ceive the  goods  on  the  money  being 
paid  or  tendered,  and  the  bailor  to 
pay  the  reasonable  amount  demanded, 
on  the  carrier's  taking  charge  of  the 
goods.  The  case  of  Rawson  v.  John- 
son, I  East  203,  clearly  shows  that 
whenever  a  duty  is  cast  on  a  party 
in  consequence  of  a  contemporaneous 
act  of  payment  to  be  done  by  an- 
other, it  is  sufficient  if  the  latter  pay, 
or  be  ready  to  pay,  the  money,  when 
the  other  is  ready  to  undertake  the 
duty.  Here  the  acts  to  be  done  by 
the  plaintiffs  and  defendants  are 
altogether  contemporaneous.  The 
money  is  not  required  to  be  paid 
down  by  the  plaintiffs,  until  the  carrier 
receives  the  goods,  which  he  is  bound 
to  carry." 

Aider  by  Verdict. — Plaintiff  brought 
suit  on  a  contract  to  carry  cattle,  for 
refusal  to  carry;  and  the  declaration 
alleged  that  for  certain  hire  or  reward, 
to  be  thereupon  paid  by  the  plaintiff 
to  the  defendant,  the  latter  agreed  to 
carry  said  stock.  It  was  held  that  a 
reasonable  construction  of  the  con- 
tract was  that  the  freight  was  to  be 
paid  at  the  end  of  the  carriage,  and 
that  a  verdict  for  plaintiff  should 
not  be  arrested  because  the  declara- 
tion did  not  aver  a  readiness  to  pay 
the  charges  at  the  time  the  contract 
of  carriage  was  made.  Waterman  v. 
Vermont  Cent.  R.  Co.,  25  N.  Y.  707. 
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Actions  for  Loss  or  Injury.  CARRIERS.  Nature  and  Form  of  Action. 

reasonable  excuse,  it  is  for  the  carrier  to  show  an  excuse ;  and 
what  the  plaintiff  cannot  be  required  to  prove  he  should  not  be 
obliged  to  allege.* 

Point  of  Destination. — If  the  action  is  based  on  a  continuous  refusal 
and  withholding  of  means  for  transportation,  and  not  on  a  refusal 
to  carry  any  specific  lot  of  merchandise,  no  averment  as  to  the 
point  of  destination  is  necessary.* 

Basis  of  Damages. — In  alleging  a  basis  for  damages  caused  by  a 
continuous  refusal  to  transport,  it  is  sufficient  to  charge  what 
could  have  been  realized  from  sales  if  transportation  had  been 
furnished,  and  the  resulting  loss,  and  to  state  specifically  the 
expenses  incident  to  its  detention.' 

4.  Plea. — A  plea  to  an  action'  for  refusal  to  transport,  which 
merely  alleges  that  plaintiff,  on  defendant's  request  to  be  informed 
as  to  the  contents  of  the  consignment,  refused  to  give  the  informa- 
tion, and  which  does  not  allege  any  reason  why  these  inquiries 
were  made,  presents  no  defense.* 

ni.  Actions  foe  Loss  oe  Injtjey— 1.  Nature  and  Form  of  Action— 
a.  Under  Early  English  Practice. — The  next  cause  of  action 
to  be  considered,  and  the  one  which  is  most  fruitful  of  litigation 
against  common  carriers,  is  for  loss  of  or  injury  to  a  consignment 
during  transportation.  From  the  earliest  period  in  the  common- 
law  practice,  an  action  on  the  case,  based  on  a  breach  of  the 
carrier's  duty  to  the  public,  might  be  maintained  to  recover  for 
such  loss  or  injury.*     Furthermore,  it  is  believed,  this  was  the 

1.  Pittsburgh,  etc.,  R.  Co.  v.  Racer,  4.  Crouch  v.  London,  etc.,  R.  Co., 
5  Ind.  App.  209.  25  Eng.  L.  &  Eq.  287. 

Enle    nnder   Wisconsin    Statute.  —  In  6.  Ansell   v.    Waterhouse,    2   Chit, 

an  action  against  a  company  for  delay  Rep.  i,  18  E.C.  L.  227,  6  M.  &  S.  385; 

in   furnishing  cars,  under  Wis.   Rev.  Rich     v.     Kneeland,    Cro.    Jac.   330; 

Stat.,  §1798,   providing   that  "every  Rogers  f.  Head,  Cro.  Jac.  262;  Anony- 

railroad  company  shall,  upon  reason-  mous   v.    Jackson,    Peake  Add.    Cas. 

able  notice,  when  within  its  power  to  185;  Smith  v.  Seward,  3  Pa.  St.  342. 

do  so,   furnish   suitable  cars  for  any  "  A  breach  of  the  duty  of  a  common 

person  applying  therefor,"  the   com-  carrier   is   a  breach    of    the    law    for 

plaint  must  allege  that  it  was  within  which  an   action  lies  founded  on  the 

the  power  of  the  defendant  to  furnish  common  law,  and   which  wants  not  a 

cars  at  the  time  demanded.     Richard-  contract   to  support  it."     Bretherton 

son  V.  Chicago,  etc.,  R.  Co.,  61  Wis.  v.  Wood,  3  B.  &  B.  54,  7  E.  C.  L.  345; 

596.  18  Am.  &  Eng.  R.  Cas.  530.  Burkle  v.  Ellis,  4  How.  Pr.  (N.  Y.  Su- 

2.  Central,  etc.,  R.   Co.  v.   Morris,  preme  Ct.)  288. 

68  Tex.  49,  in  which  the  court  says,  "Where  there  is  a  public  employ- 
that  in  an  ordinary  case  such  an  alle-  ment  from  which  arises  a  common- 
gation  might  be  necessary  and  proper,  law  duty,  an  action  may  be  brought 
but  that,  under  the  circumstances  of  in  tort,  although  the  breach  of  duty 
the  case  at  bar,  the  plaintiffs  could  assigned  is  the  doing  or  not  doing  of 
make  no  contracts  to  deliver,  because  something  contrary  to  an  agreement 
they  could  not  get  the  necessary  made  in  the  course  of  such  employ- 
transportation^  and  hence  could  not  ment,  by  the  party  on  whom  such  gen- 
have  averred  the  points  to  which  their  eral  duty  is  imposed."  Southern  Ex- 
stock  was  to  be  carried.  press  Co.  v.  McVeigh,  20  Gratt.  (Va.) 

5.  Central,  etc.,  R.    Co.  v.  Morris,  264. 

68  Tex.  49.  Trover  does  not  Lie. — Trover  is  not 
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only  form  of  action  which  would  he  prior  to  the  year  1750;  *  and 
the  reason  for  this  was  -that,  under  the  strict  principles  of  the 
common  law,  common  carriers  were  considered  the  agents  and 
servants  of  the  public,  and  were  bound  to  a  measure  of  duty  to 
the  public  entirely  distinct  from  that  arising  on  contract.^ 

In  1750  the  first  departure  from  the  long-established  practice 
of  declaring  in  tort  occurred.  Goods  delivered  to  a  common  car- 
rier were  injured  in  transportation,  and  the  plaintiff,  instead  of 
declaring  in  tort  on  the  custom  of  the  realm,  declared  in  assumpsit 
on  the  undertaking  to  carry  and  deliver  safely,  and  alleged  as  a 
breach  of  the  undertaking  that  the  goods  were  damaged  by 
defendant's  negligence.^ 

b.  Action  Either  ex  Delicto  or  ex  Contractu  at  Com- 
mon Law. — The  most  exhaustive  research  of  the  authorities  will 
show  that  the  precedent  for  allowing  actions  of  assumpsit  in  this 
class  of  cases  has  seldom  or  never  been  disapproved  ;  and  it  is  now  a 
well-established  rule  that,  at  common  law,  the  party  injured  may, 
at  his  option,  bring  assumpsit,  counting  on  the  nonperformance 
of  the  agreement  which  the  carrier  made  with  him  ;  or  he  may 
bring  case,  and  count  upon  the  violation  of  the  public  duty  which 
the  defendant  avers.* 


the  proper  form  of  action  to  recover 
for  the  loss  of  goods.  Ross  v.  John- 
son, 5  Burr.  2825;  Owen  v.  Lewin,  i 
Vent.  223;  Kirkman  v.  Hargreaves,  i 
Sel.  N.  P.  (loth  ed.)  411;  Anonymous, 
2  Salk.  665;  Bowlin  v.  Nye,  10  Cush. 
(Mass.)  416. 

1.  Ansell  V.  Waterhouse,  2  Chit. 
Rep.  I,  18  E.  C.  L.  227. 

2.  Am.  &  Eng.  Ency.  Law,  tit.  Car- 
riers. See  also  Coggs  v.  Bernard,  i 
Smith  Lead.  Cas.  (8th  ed.)369. 

3.  Dale  z/.  Hall,  I  Wils.  281,  in  which 
it  is  said  :  "  The  law  is  very  clear,  in 
this  case,  for  the  plaintiff  ;  the  declara- 
tion upon  the  custom  of  the  realm  is 
the  same  in  effect  with  the  present 
declaration:  in  the  old  forms,  it  is  that 
the  defendant  stiscepit,  etc.,  which 
shows  that  it  is  ex  contractu.  In  the 
present  case  the  promise  to  carry 
safely  need  not  be  proved;  the  law 
raises  it.  The  breach  is  very  right  that 
he  did  not  deliver  them  safely,  but  so 
negligently  kept  them  that  they  were 
spoiled." 

In  Ansell  v.  Waterhouse,  2  Chit. 
Rep.  I,  18  E.  C.  L.  227  [6  M.  &  S.  385I, 
it  is  said:  "  In  all  actions  formerly 
against  carriers,  and  that  up  till  a 
very  late  time,  it  was  usual  to  begin 
the  declaration  with  an  averment  of 
the  custom.  *  *  *  Declarations  against 
carriers   in    tort   are   as    old    as    the 


law,  and  continued  till  Dale  v.  Hall, 
I  Wils.  281,  when  the  practice  of  de- 
claring in  assumpsit  succeeded;  but 
this  practice  does  not  supersede  the 
other." 

4.  American  Cases. — Orange  Bank  v. 
Brown,  3  Wend.  (N.  Y.)  158;  Atlantic 
Mut.  Ins.  Co.  V.  McLoon,  48  Barb. 
(N.  Y.)  27;  Lamb  v.  Camden,  etc., 
R..  etc.,  Co.,  2  Daly  (N.Y.)  454;  Catlin 
V.  Adirondack  Co.,  11  Abb.  N.  Cas. 
(N.  Y.  Ct.  App.)  377;  The  Queen  of 
the  Pacific,  61  Fed.  Rep.  213;  Whitten- 
ton  Mfg.  Co.  V.  Memphis,  etc..  Packet 
Co.,  21  Fed.  Rep.  896;  The  Grapeshot, 
22  Fed.  Rep.  123;  The  Samuel  J.  Chris- 
tian, 16  Fed.  Rep.  796;  Saltonstall  v. 
Stockton,  Taney  Dec.  (U.  S.)  11; 
Smith  V.  Seward,  3  Pa.  St.  342;  St. 
Louis,  etc.,  R.  Co.  v.  Heath,  41  Ark. 
476,  18  Am.  and  Eng.  R.  Cas.  557;  Bal- 
timore, etc.,  R.  Co.  V.  Pumphrey,  59 
Md.  390,  9  Am.  &  Eng.  R.  Cas.  331; 
Mississippi  Cent.  R.  Co.  v.  Fort,  44 
Miss.  423;  Coles  v.  Louisville,  etc.,  R. 
Co.,  41  111.  App.  607;  Wabash,  etc.,  R. 
Co.  z/.  McCasland,  11  111.  App.  491; 
Clark  V.  St.  Louis,  etc..  R.  Co.,  64 Mo. 
446;  School  Dist.  V.  Boston,  etc.,  R. 
Co.,  102  Mass.  555. 

English  Cases. — Ansell  v.  Water- 
house,  6  M.  &  S.  385,  2  Chit.  Rep.  i,  18 
E.  C.  L.  227;  Tattan  v.  Great  Western 
R.  Co.,  2  El.   &  El.   844,  105  E.    C.   L. 
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c.  Action  Either  ex  Delicto  or  ex  Contractu  in  Ad- 
miralty.—In  admiralty,  the  shipper  has  likewise  his  election  to 
sue  either  upon  the  contract  of  affreightment  or  in  tort.* 

d.  Advantages  Peculiar  to  Each  Form  of  Action— 
(i)  Introductory  Statemeftt. — When  one  or  the  other  form  of 
action  is  adopted,  it  is  governed  by  its  own  rules,  and  each  form 
has  its  peculiar  advantages  and  disadvantages.* 

(2)  Actions  ex  Delicto — Misjoinder  or  Nonjoinder  of  Parties. — In  the  first 
place,  the  action  in  tort  possesses  this  advantage  over  the  action 
on  contract,  that  the  suit  does  not  abate  for  nonjoinder  of  all  the 
proper  parties.^  So  also  it  will  not  abate  where  there  is  a  mis- 
joinder of  parties."* 


844;  Richards  t/.  London,  etc.,  R.  Co., 
7  C.  B.  839,  62  E.  C.  L.  839;  Powell 
V.  Layton,  2  B.  &  P.  N.  R.  365;  Flem- 
ing V.  Manchester,  etc.,  R.  Co.,  4  Q. 
B.  Div.  81;  Pozzi  V.  Shipton,  8  Ad.  & 
El.  963,  35  E.  C.  L.  574;  Dickon  v.  Clif- 
ton. 2  Wils.  319. 

Eule  not  AflFected  by  Written  Contract. — 
A  special  contract  between  a  common 
carrier  by  water  and  the  shipper,  that 
the  vessel  shall  be  complete  on  a 
given  day,  for  taking  the  goods  on 
board,  and  shall  be  stowed  as  full  as 
shall  be  judged  safe  for  the  goods  to 
go,  and  fixing  the  rates  of  freight,  de- 
murrage, etc.,  will  not  preclude  the 
shipper  from  suing  in  case,  without 
referring  to  the  contract,  for  an  injury 
to  the  goods  by  the  negligence  of  the 
master  or  unseaworthiness  of  the  ves- 
sel.    Clark  V.  Richards,  r  Conn.  59. 

1.  The  Queen  of  the  Pacific,  61  Fed. 
Rep.  213. 

2.  Orange  Bank  v.  Brown,  3  Wend. 
(N.  Y.)i58. 

3.  Orange  Bank  v.  Brown,  3  Wend. 
(N.  Y.)  160;  Cabell  v.  Vaughan,  i 
Saund.  291  e;  Boson  v.  Sandford,  2 
Show.  446;  Child  v.  Sand,  Carth.  294; 
Ansell  V.  Waterhouse,  2  Chit.  Rep.  i, 
18  E.  C.  L.  227;  Holsapple  v.  Rome, 
etc.,  R.  Co.,  86  N.  Y.  275;  3  Am.  & 
Eng.  R.  Cas.  487  ;  Jones  v.  Pitcher, 
3  Stew.  &  P.  (Ala.)  135. 

Where  an  action  on  the  case  is 
brought  against  several  defendants  as 
joint  owners  of  a  ship,  for  loss  of 
goods  placed  in  their  charge  for  ship- 
ment, it  cannot  be  pleaded  in  abate- 
ment that  there  are  other  part  owners 
who  have  not  been  joined.  Mitchell  v. 
Tarbutt,  5  T.   R.  649. 

In  an  action  against  six  persons  as 
proprietors  of  a  steamboat,  in  which 
they  were  charged  as  common  carriers 

8 


for  the  loss  of  property  put  on  board 
for  transportation,  and  the  gravamen 
was  stated  to  have  arisen  from  a 
breach  of  duty,  it  was  held  that  a  plea 
in  abatement,  that  there  were  fifty-four 
other  proprietors  who  were  really  lia- 
ble, was  bad.  Orange  Bank  v.  Brown, 
3  Wend.  (N.  Y.)  158. 

4.  Smith  V.  Seward,  3  Pa.  St.  343; 
Patton  V.  Magrath,  i  Rice  (S.  Car.) 
162;  Cabellz/.  Vaughan,  i  Saund.  291  e  ; 
Pozzi  V.  Shipton,  8  Ad.  &  El.  963,  35 
E.  C.  L.  574;  Boson  v.  Sandford,  2 
Show.  446.  See  also  Bretherton  v. 
Wood,  3  B.  &  B.  54,  7  E.  C.  L.  345; 
Govett  V.  Radnidge,  3  East  69;  Baker 
V.  Michigan,  etc.,  R.  Co.,  42  111.  73; 
Jones  V.  Pitcher,  3  Stew.  &  P.  (Ala.) 
135. 

Illustration. — The  declaration  stated 
that  plaintiff  delivered  to  defendants, 
and  they  accepted  from  him,  goods  to 
be  carried  for  a  certain  reward;  that 
it  became  their  duty  to  take  due  care 
of  the  goods  while  they  had  charge  of 
them,  for  the  purpose  aforesaid;  that 
while  they  had  charge  of  the  goods 
they  took  such  bad  care  of  them  that 
the  goods  were  injured.  The  case  was 
proved  as  to  one  defendant  only,  who 
was  shown  to  be  a  common  carrier, 
and  a  verdict  was  taken  against  him, 
and  for  the  other  defendant.  Held, 
that  the  verdict  was  maintainable. 
Pozzi  V.  Shipton,  8  Ad.  &  El.  963,  35 
E.  C.  L.  574. 

In  Smith  v.  Seward,  3  Pa.  St.  342, 
which  was  an  action  on  the  case  for 
the  loss  of  horses  delivered  to  a  car- 
rier for  ferriage,  the  court  held  that, 
as  the  declaration  was  in  case,  a  ver- 
dict against  one  of  the  defendants  and 
for  the  other  was  good. 

Connecting  Carriers.  —  Where  goods 
are  shipped  to  pass  over  several  con- 
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Joinder  of  Case  and  Trover. — Again,  where  the  action  is  laid  in  case, 
it  is  permissible  to  join  a  count  in  trover  to  a  count  in  case.* 

Exactness  in  Pleadings. — Finally,  in  declaring  in  case,  so  much 
exactness  in  pleading  is  not  required  as  in  an  action  of  assump- 
sit. In  declaring  on  a  contract  plaintiff  must  prove  it  as  he  has 
laid  it,  but  in  declaring  on  a  tort  it  is  not  necessary  to  prove  his 
whole  case.  Though  he  fails  in  many  of  his  particulars,  yet  if  he 
proves  so  much  of  it  as  leaves  him  a  good  cause  of  action,  he  will 
be  entitled  to  recover.* 

(3)  Actions  ex  Contractu — Action  Possesses  None  of  the  Advantages  of 
Action  in  Tort. — Though  this  form  of  action  possesses  some  advan- 
tages which  the  action  in  tort  has  not,  on  the  other  hand  it  has 
none  of  the  advantages  of  the  latter  action  enumerated  in  the 
foregoing  sections.*  Thus  in  assumpsit  for  loss  or  injury  to  goods 
the  plaintiff  must  sue  all  the  joint  contracting  parties,  and  only  the 
joint  contracting  parties,  and  a  well-founded  plea  in  abatement 
that  there  is  a  nonjoinder  or  misjoinder  of  parties  defendant  will 
be  fatal  to  a  recovery.^  It  is  proper,  however,  to  state  in  this 
connection  that  such  defect  in  the  declaration  can  only  be  taken 
advantage  of  by  a  plea  in  abatement,  and  is  not  good  ground  for 
nonsuit  at  the  trial.*     So  also  where  the  action  is  assumpsit,  a 


necting  lines,  and  a  loss  occurs,  and 
the  several  carriers  are  sued  in  tort,  a 
misjoinder  of  parties  defendant  can- 
not be  set  up,  since  a  verdict  of  guilty 
may  be  found  against  one,  and  of 
acquittal  against  the  others.  Baker 
V.  Michigan,  etc.,  R.  Co.  42  111.  73. 

1.  Dickon  v.  Clifton,  2  Wils.  319; 
Wyld  V.  Pickford,  8  Mon.  443;  Govett 
V.  Radnidge,  3  East  6g:  Dwight  v. 
Brewster,  i  Pick.  (Mass.)  50. 

Test  as  to  Joinder  of  Counts. — "  The 
true  test  to  try  whether  two  counts  can 
be  joined  *  *  *  is  to  consider  and  see 
whether  there  be  the  same  judgment 
in  both,  and  not  whether  they  both 
require  the  same  plea;  and  wherever 
there  is  the  same  judgment  in  both  I 
think  they  may  well  be  joined.  I  own 
that  in  many  books  it  is  reported  that 
trover  and  a  count  against  a  common 
carrier  cannot  be  joined,  but  common 
experience  is  now  to  the  contrary." 
Wilmot,  C.J.,  in  Dickon  v.  Clifton,  2 
Wils.  319. 

Illustration. — In  Dwight  v.  Brew- 
ster, I  Pick.  (Mass.)  50,  the  declara- 
tion contained  three  counts — the  first, 
in  trover;  the  second,  charging  defend- 
ants as  common  carriers,  and  stating 
their  undertaking  to  carry  a  package 
of  banknotes  for  hire;  the  third, 
alleging  an  undertaking  by  defend- 
ants to  carry  the   package  for   a   re- 


ward, and  charging  them  with  negli- 
gence in  the  transportation,  whereby 
the  banknotes  were  lost. 

2.  Weed  v.  Saratoga,  etc.,  R.  Co., 
19  Wend.  (N.  Y.)  534,  dtttt^  Jones  v. 
Givin,  Gilb.  Cas.  in  L.  &  Eq.  185, 
228,  229. 

3.  Baylis  v.   Lintott,  L.   R.,  8  C.  P. 

345- 

4.  Rice  V.  Shute,  5  Burr.  261 1;  Abbot 
V.  Smith,  2  W.  Bl.  947;  Pozzi  v.  Ship- 
ton,  8  Ad.  &  El.  963,  35  E.  C.  L.  574; 
Patton  V.  Magrath,  i  Rice  (S.  Car.)  162 ; 
Mershon  v.  Hobensack,  22  N.  J.  L.  372; 
Smith  V.  Seward,  3  Pa.  St.  342;  Jones 
V.  Pitcher,  3  Stew.  &  P.  (Ala.)  135. 

5.  Rice  V.  Shute,  5  Burr.  261 1; 
Abbot  V.  Smith,  2  W.  Bl.  947;  Mer- 
shon V.  Hobensack,  22  N.  J.  L.  372; 
Jones  V.  Pitcher,  3  Stew.  &  P.  (Ala.) 
135;  Govett  V.  Radnidge,  3  East  48. 

Waiver  of  Objection — What  Consti- 
tutes.— Failure  to  take  advantage  of  a 
nonjoinder  or  a  misjoinder  by  plea  in 
abatement  is  deemed  a  waiver  of  the 
objection  to  the  pleading  on  that 
account.     Rice  v.  Shute,  5  Burr.  2611. 

Taking  Advantage  of  Nonjoinder  by 
Demurrer. — When  one  of  two  or  more 
carriers  is  sued  for  loss  or  injury  to 
goods,  if  the  facts  disclosed  in  the 
complaint  show  that  other  carriers  are 
jointly  liable  with  the  defendant  as 
partners  or  otherwise,  an  objection  to 
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count  in  trover  cannot  be  joined  in  the  same  declaration,  because 
the  pleas  are  difTerent.* 

Survival  of  Action  — The  action  of  assumpsit  possesses  the  ad- 
vantage over  the  action  on  the  case,  that  it  survives  and  may  be 
brought  against  the  executor  or  administrator  of  the  defendant.* 

Joining  Common  Money  Counts. — So,  too,  by  suing  in  assumpsit, 
plaintiff  may  join  the  common  money  counts,  if  he  has  other 
causes  of  action  to  which  they  are  applicable.' 

e.  DlSTfNCTION  BETWEEN  DECLARATIONS  IN  CASE  AND  IN 
Assumpsit — introductory. — It  has  not  always  been  easy  to  deter- 
mine, from  an  examination  of  the  declaration,  whether  it  was  laid 
in  assumpsit  or  in  case ;  and  there  has  been  some  difference  of 
opinion  as  to  the  features  which  distinguish  the  declarations  in 
these  two  forms  of  action."* 

The  General  Doctrine  Stated. — Where  the  gravamen  of  the  declara- 
tion is  solely  for  a  breach  of  duty,  and  founded  on  the  custom, 
the  action  is  in  tort ;  "•  but  if  the  cause  of  action  as  stated  is  for 


\ 


their  nonjoinder  must,  under  the 
Indiana  statute,  be  taken  by  demur- 
rer, assigning  that  specially  as  the 
cause;  otherwise  it  is  waived.  Balti- 
more, etc.,  R.  Co.  V,  McWhinney,  36 
Ind.  436. 

1.  Coryton  v.  Lithebye,  aSaund.  117 
c,  117  d. 

A  cause  of  action  for  detention  of 
property  cannot  be  joined  with  other 
causes  of  action  founded  on  contract. 
Hoagland  v.  Hannibal,  etc.,  R.  Co.,  39 
Mo.  451. 

A  complaint  in  three  counts — the 
first,  for  killing  cattle;  the  second,  for 
killing  swine;  and  the  third,  for  breach 
of  a  contract  to  carry  cattle,  consist- 
ing in  an  injury  to  them  by  reason  of 
weak  and  insufficient  cars — is  bad  for 
misjoinder  of  causes  of  action,  the 
first  two  counts  being  in  tort,  and  the 
third  in  contract.  Colwell  v.  New 
York,  etc.,  R.  Co.,  9  How.  Pr.  (N.  Y. 
Suprenie  Ct.)  311. 

2.  Hambly  v.  Trott,  Cowp.  375. 

3.  Angell  on  Carriers,  §  435;  i  Chit. 
Pldgs.  115,  418;  Hutchinson  on  Carr.. 

§743- 

4.  Smith     V.     Seward,    3     Pa.     St. 

342. 

Foundation  of  Action  for  Breach  of 
Duty. — The  innate  and  habitual  form 
of  action,  on  the  ordinary  contract  of 
carriage,  for  a  breach  of  the  duty  to 
keep  the  goods  safely,  without  loss 
by  negligence,  is  founded  in  tort,  and 
the  declaration  will  be  so  construed 
unless  the  special  features  of  the  case 
show  it  to  have  been  founded  in  con- 


tract. Whittenton  Mfg.  Co.  v.  Mem- 
phis, etc..  Packet  Co.,  21  Fed.  Rep. 
896;  Tattan  v.  Great  Western  R.  Co.. 

2  El.  &  El.  844,  105  E.  C.  L.  844;  Baylis 
V.  Lintott,  L.  R.,  8  C.  P.  345;  Pontifex 
V.  Midland  R.  Co.,  3  Q.  B.  Div.  23; 
Fleming  v,  Manchester,  etc.,  R.  Co., 
4  Q.   B.   Div.   81;  Bryant  v.   Herbert, 

3  C.  P.  Div.  189;  Foulkes  v.  Metro- 
politan Dist.  R.  Co.,  4  C.  P.  Div.  267. 
But  see  Powell  v.  Layton,  2  B.  &  P. 
N.  R.  365,  in  which  Mansfield,  C.J. , 
says:  "  How  an  action  against  a  car- 
rier on  the  custom  ever  came  to  be 
considered  an  action  in  tort  I  do  not 
understand;  but  it  is  so  considered, 
and  a  count  in  trover  is  joined  with  it; 
and  yet,  though  the  nonperformance 
of  that  which  is  originally  contract 
may  be  made  the  subject  of  an  action 
of  tort,  the  foundation  of  that  action 
must  still  be  contract."  See  also  Dale 
V.  Hall,  I  Wils.  281.  Compare  Gossin 
V.  Williams,  etc.,  R.,  etc..  Co.,  36  La. 
Ann.  186. 

6.  Wood  V.  Milwaukee,  etc..  R.  Co., 
32  Wis.  398;  Conkey  v.  Milwaukee, 
etc.,  R.  Co.,  31  Wis.  619;  Muschamp 
V.  Lancaster,  etc.,  R.  Co.,  8  M.  &  W. 
421;  Collins  V.  Bristol,  etc.,  R.  Co., 
II  Exch.  790,  I  H.  &  N.  517;  Scott- 
horn  V.  South  Staffordshire  R.  Co.,  8 
Exch.  341;  Wilby  v.  West  Cornwall  R. 
Co.,  2  H.  &  N.  703;  Mytton  v.  Mid- 
land R.  Co.,  4  H.  &  N.  615;  Coxon  v. 
Great  Western  R.  Co.,  5  H.  &  N.  274; 
Bristol,  etc.,  R.  Co.  v.  Collins,  7  H.  L. 
Cas.  194;  Tattan  v.  Great  Western  R. 
Co.,  2  El.  &  El.  844,  105  E.  C.  L.  844, 
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a  breach  of  the  agreement,  the  action  is  on  contract.* 

Action  ex  Delicto  Quasi  ex  Contractu. — So  where  a  party  states  the  cus- 
tom, and  also  relies  on  an  undertaking,  general  or  special,  the 
action  may  be  said  to  be  ex  delicto  quasi  ex  contractu,  but  it  is  in 
reality  founded  on  the  contract,  and  is  to  be  treated  as  such.* 

Averments  of  Negligence. — And  if  the  controlling  facts  set  forth 
constitute  a  cause  of  action  ex  contractti,  the  mere  presence  of  an 
averment  of  negligence  does  not  make  the  action  one  ex  delicto.'^ 
Allegations  Essential  to  Actions  of  Contract. — A  mere  averment  of  a 
promise,  or  the  use  of  the  words  "  undertook  "  or  "  agreed,"  does 
not  constitute  the  declaration  a  declaration  on  contract.  It  is 
necessary  to  allege  not  only  a  promise  or  undertaking,  but  also  a 
consideration  therefor."* 


6  Jur.,  N.  S.  800,  29  L.  J.  Q.  B.  184,  8 
W.  R.  606. 

Declarations  in  Tort. — A  declaration 
alleging  that  plaintiff  delivered  goods 
to  defendant  for  shipment,  and  that 
thereupon  it  became  defendant's  duty 
to  take  reasonable  care  in  the  car- 
riage of  such  goods;  that  he  took 
such  bad  care  of  the  goods  that  they 
were  injured,  to  plaintiff's  damage, 
etc.,  states  a  cause  of  action  in  tort. 
Pozzi  V.  Shipton,  8  Ad.  &  El.  963,  35 
E.  C.  L.  574- 

A  declaration  averring  an  under- 
taking in  consideration  that  the  public 
should  be  conveyed  by  means  of  de- 
fendant's ferry,  and  for  hire,  to  receive 
and  safely  to  convey,  and  that  plain- 
tiff, learning  saidoffer,  did  usethe  ferry 
and  commit  his  horses  to  defendant,  in 
consideration  of  an  undertaking  to 
convey,  and  that  through  the  careless- 
ness of  defendant  the  horses  were  lost, 
was  held  to  be  in  tort.  Smith  v.  Sew- 
ard, 3  Pa.  St.  342. 

A  complaint,  in  an  action  against  a 
common  carrier,  alleging  in  general 
terms  a  breach  of  contract  to  carry 
safely  certain  articles  of  freight,  but 
further  alleging,  particularly  and  spe- 
cifically, that  the  defendant  so  negli- 
gently and  carelessly  conducted  in 
regard  to  the  same  that  they  were 
greatly  damaged,  states  a  cause  of  ac- 
tion in  tort.  Bowers  v.  Richmond, 
etc.,  R.  Co.,  107  N.  Car.  721. 

An  action  against  a  common  carrier 
for  damages  to  goods,  in  which  no 
contract  of  affreightment  is  set  up,  is 
an  action  ex  delicto.  Heil  v.  St.  Louis, 
etc.,  R.  Co.,  16  Mo.  App.  363. 

1.  Wilkinson  v.  Moseley,  18  Ala. 
288. 

2.  Orange  Bank  v.  Brown,  3  Wend. 


(N.    Y.)    158;    Boson    v.    Sandford,    2 
Show.  47.8. 

3.  Rothchild  v.  Grand  Trunk  R. 
Co. (Supreme  Ct.),  3oN.Y.St.  Rep.  642, 
10  N.  Y.  Supp.  36,  affirmed  x-a.  14  N.  Y. 
Supp.  807. 

4.  Smith  V.  Seward,  3  Pa.  St.  342; 
Corbett  v.  Packington,  6  B.  <&  C.  268, 
13  E.  C.  L.  170;  Whittenton  Mfg.  Co. 
V.  Memphis,  etc.,  Packet  Co.,  21  Fed. 
Rep.  896.  CojHpare  Hunt  v.  Wynn,  6 
Watts  (Pa.)  47. 

"The  law  of  the  subject  has  been 
put  on  satisfactory  ground  by  making 
the  presence  or  absence  of  an  aver- 
ment, not  of  promise  only,  but  of 
consideration  also,  the  criterion;  for 
it  is  impossible  to  conceive  of  a  prom- 
ise without  consideration,  any  more 
than  a  consideration  without  promise, 
as  an  available  cause  of  action;  and 
when  a  consideration  is  not  laid,  the 
word  agreed,  or  undertook,  or  even  the 
more  formal  word  promised,  must  be 
treated  as  no  more  than  inducement 
to  the  duty  imposed  by  the  common 
law."    Smith  v.  Seward,  3  Pa.  St.  342. 

Illustrations  of  Complaint  in  Con- 
tract.— A  declaration  alleging  that 
defendants,  as  common  carriers,  re- 
ceived the  plaintiffs'  castings,  and 
agreed  to  deliver  them  to  plaintiffs  at 
the  place  of  destination  for  a  reason- 
able compensation,  and  that  the  cast- 
ings, while  in  the  care  and  custody  of 
the  defendants,  and  while  they  were 
responsible  therefor,  were  broken  and 
destroyed  through  the  fault  of  the 
defendants  and  their  servants,  is  ex 
contractu.  School  Dist.  v.  Boston,  etc., 
R.  Co.,  102  Mass.  554. 

A  declaration  alleging  that  plain- 
tiffs caused  to  be  delivered  to  defend- 
ants, as  common  carriers  of  goods  for 
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/.  Effect  of  Special  Contract.— The  mere  fact  that  there 
is  a  special  contract,  varying  and  linniting  the  carrier's  common- 
law  liability,  does  not  prevent  the  party  injured  from  suing  in 
tort,  if  he  prefers  that  form  of  action.  The  undoubted  rule,  both 
in  England  *  and  in  this  country,  is  that  the  party  aggrieved  has 


hire,  a  parcel  of  goods,  to  be  carried 
for  a  reward  to  defendants;  that  they 
accepted  it  to  be  so  carried,  but  that 
they  did  not  safely  and  securely  carry 
and  deliver  the  same,  but  so  care- 
lessly conducted  themselves  that  it 
was  lost,  states  an  action  "  founded 
on  contract,"  as  such  allegations  in 
effect  amount  to  a  charge  that  in  con- 
sideration of  the  payment  of  hire  the 
defendants  promised  to  carry  safely 
the  plaintiffs'  goods.  Fleming  v. 
Manchester,  etc.,  R.  Co.,  4  Q.  B.  Div. 
81. 

A  complaint  contained  four  counts, 
two  of  which  were,  in  substance,  that 
the  plaintiffs  shipped  on  board  the 
vessel,  which  was  employed  by  the 
owners  as  common  carriers,  a  certain 
quantity  of  wheat,  and,  in  considera- 
tion that  the  plaintiffs  promised  to 
pay  a  certain  price  for  the  transporta- 
tion, the  owners  of  the  vessel  received 
the  wheat  on  board,  and  agreed  to 
proceed  directly  from  the  place  of 
shipment  to  the  port  of  destination, 
and  deliver  the  same  in  good  order, 
etc.;  but  they  did  not  take  care  of  and 
securely  convey  and  deliver  the  said 
wheat,  but,  on  the  contrary,  the  ves- 
sel was  so  carelessly  managed,  etc., 
that  the  wheat  was  lost  and  not  de- 
livered. The  other  two  counts  set 
forth  a  like  shipment  and  undertak- 
ing to  deliver,  etc.,  pursuing  the  ordi- 
nary and  accustomed  route,  without 
unnecessary  deviation,  etc.,  and  al- 
leged a  deviation,  during  which  the 
ship  was  assailed  by  a  great  storm  and 
wrecked,  etc.,  and  the  wheat  was  wet, 
damaged,  and  spoiled,  and  wholly 
lost,  etc.,  and  not  delivered.  Held, 
that  all  of  these  counts  were  in  as- 
sumpsit, and  properly  joined.  Ship 
Milwaukie  v.  Hale,  i  Dougl.  (Mich.) 
306. 

A  complaint  setting  out  a  contract 
for  the  carriage  of  horses  and  pay- 
ment of  the  freight  thereon,  and  al- 
leging a  breach  of  duty  on  defendant's 
part,  that  it  so  negligently  and  care- 
lessly carried  the  horses  that  they  were 
injured,  states  a  cause  of  action  in 
tort.  Rideout  v.  Milwaukee,  etc., 
R.  Co.,  81  Wis.  237. 


Where  the  complaint,  in  an  action 
against  two  persons  as  common  car- 
riers, who  are  partners  in  that  busi- 
ness, avers  the  delivery  of  goods  to 
them  at  New  Baltimore, Greenecounty, 
to  be  carried  thence  to  New  York  city 
for  a  reasonable  consideration;  that 
they  were  common  carriers  between 
those  places,  and  partners  in  that 
business;  that  they  received  the 
goods,  and  "then  and  there  under- 
took to  convey  the  same  from  New 
Baltimore  to  the  city  of  New  York, 
and  to  deliver  the  same  to  the  plain- 
tiff ;"  that  they  did  not  safely  carry 
and  deliver,  but  so  negligently  con- 
ducted that  the  goods  were  wholly 
lost — it  states  an  action  on  contract. 
Bates  V.  Reynolds,  7  Bosw.  (N.  Y.) 
685. 

Where  the  summons  is  in  the  form 
prescribed  in  an  action  for  money 
upon  contract,  and  the  complaint  al- 
leges that  the  defendant  was  engaged 
in  carrying  goods  for  hire ;  that  certain 
goods  were  delivered  to  defendant  to 
be  carried,  which  defendant  under- 
took to  carry;  that  the  charges  were 
duly  paid;  and  charges  a  loss,  claim- 
ing damages  in  a  specified  amount — 
the  action  is  upon  contract.  Catling 
V.  Adirondack  Co.,  11  Abb.  N.  Cas. 
(N.  Y.  Ct.  App.)377. 

1.  Shawj/.York,etc.,R.  Co.,  13Q.  B. 
347,  66  E.  C.  L.  347;  Austin  v.  Man- 
chester, etc.,R.Co.,  5  Eng.  L.&  Eq.  329: 
Walker  v.  York,  etc.,  R.  Co.,  2  El.  & 
Bl-  750,  75  E.  C.  L.  750;  White  v.  Great 
Western  R.  Co.,  2  C.  B.,  N.  S.  7,  89  E. 
C.  L.  7;  Phillips  V.  Edwards,  3  H.  &  N. 
813;  Latham  v.  Rutley,  2  B.  &  C.  20, 
9  E.  C.  L.  10;  York,  etc.,  R.  Co.  v. 
Crisp,  14  C.  B.  527,  78  E.  C.  L.  527. 

"  The  result  of  all  the  cases  upon  the 
subject  is,  that  if  the  carrier  only 
limits  his  responsibility,  that  need 
not  be  noticed  in  pleading;  but  if  a 
stipulation  be  made  that,  under  cer- 
tain circumstances,  he  shall  not  be 
liable  at  all,  that  must  be  stated.  Now 
here  it  appeared  that  in  either  of  two 
events  the  carrier  was  not  to  be  re- 
sponsible at  all,  and  that  exception 
was  not  stated  in  the  declaration.  The 
plaintiffs  would  have  been  nonsuited 
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his  option  to  sue  on  the  contract  or  in  tort  for  a  breach  of  the 
duty  arising  therefrom.* 

g.  Effect  of  Statutes. — Owing  to  the  changes  in  forms  of 
actions  and  pleadings  made  by  statute  both  in  England  and  in 
this  country,  the  distinction  between  the  two  classes  of  actions 
discussed  has,  in  a  large  measure,  been  obliterated,  and  is  no 
longer  regarded  as  of  much  importance.  In  this  connection  a 
few  illustrations  of  the  radical  changes  thus  effected  are  given  in 
the  notes.* 

2.  Parties  Plaintiff — a.  Rule  Applicable  to  All  Classes  of 


but  for  the  necessity  of  leaving  it  to 
the  jury  to  say  what  was  the  contract. 
The  defendants  are,  therefore,  en- 
titled to  have  a  nonsuit  entered  now." 
Latham  v.  Rutley,  2  B.  &  C.  20,  9  E. 
C.  L.  ID. 

1.  Boaz  V.  Central  R.  Co.,  87  Ga. 
463;  Nicoll  V.  East  Tennessee,  etc., 
R.  Co.,  89  Ga.  260;  Clark  v.  St.  Louis, 
etc.,  R.  Co.,  64  Mo.  440;  Witting  v.  St. 
Louis,  etc.,  R.  Co.,  28  Mo.  App.  103; 
Oxley  V.  St.  Louis,  etc.,  R.  Co.,  65  Mo. 
630;  Coles  V.  Louisville,  etc.,  R.  Co., 
41  111.  App.  607;  Arnold  v.  Illinois 
Cent.  R.  Co.,  83  111.  273;  Wabash,  etc., 
R.  Co.  V.  Black,  11  111.  App.  465; 
Wabash,  etc.,  R.  Co.  v.  Pratt,  15  111. 
App.  177;  Kimball  v.  Rutland,  etc., 
R.  Co.,  26  Vt.  247. 

If  there  is  a  special  contract  varying 
the  liability  of  the  carrier,  the  action 
may  properly  be  brought  on  the 
special  contract  and  not  on  the  gen- 
eral liability.  Boaz  v.  Central  R.  Co., 
87  Ga.  463.  But  such  special  contract 
is  no  obstacle  to  the  maintenance  of 
an  action  of  tort  based  on  the  legal 
duty  and  the  breach  thereof.  The 
special  contract  will  be  a  defense  only 
in  connection  w^ith  evidence  showing 
that  the  loss  or  injury  complained  of 
was  not  caused  by  the  negligence 
alleged.  Nicoll  v.  East  Tennessee, 
etc..  R.  Co.,  89  Ga.  260. 

Where  the  relation  is  changed  from 
common  carriers  to  private  carriers 
by  special  contract,  the  company,  not 
being  liable  as  common  carriers,  can- 
not be  declared  against  as  such,  but 
the  action  must  be  on  the  contract  or 
for  a  breach  of  duty  arising  out  of  the 
contract.  Kimball  v.  Rutland,  etc., 
R.  Co.,  26  Vt.  247. 

2.  In  England  the  nonjoinder  of  a 
codefendart  in  assumpsit  against  com 
mon  carriers  can  no  longer  be  pleaded 
in  abatement.  Brown  on  Parties  to 
Actions  156. 

8 


The  English  Statute. — By  11  Geo.  IV. 
and  I  Wm.  IV.,  c.  68,  §  5,  any  one  or 
more  common  carriers  may  be  sued  by 
his  or  their  names  only,  and  no  action 
or  suit  for  damages  for  loss  or  injury 
shall  abate  for  the  want  of  joining 
any  coproprietor  or  copartner. 

In  Alabama  a  complaint  in  the  form 
given  in  the  Revised  Code  is  sufficient 
to  authorize  a  recovery,  whether  the 
cause  of  action  be  ex  contractu  or 
ex  delicto.  Southern  Express  Co.  v. 
Crook,  44  Ala.  469. 

In  Indiana,  under  the  code  abolish- 
ing the  distinction  between  actions 
growing  out  of  contract  and  actions 
in  tort,  causes  of  action  growing  out 
of  the  two  may  be  united.  Cincinnati, 
etc.,  R.  Co.  V.  Harris,  61  Ind.  290. 

In  Massachusetts  it  is  permissible  to 
join  a  count  in  contract  with  a  count 
in  tort,  where  there  is  any  doubt  as 
to  the  legal  effect  of  the  facts  relied 
on  to  sustain  the  action.  Mahon  v. 
Blake,  125  Mass.  477;  Ailing  z/.  Boston, 
etc.,  R.  Co.,  126  Mass.  121;  Central 
Vermont  R.  Co.  z/.  Soper,  59  Fed.  Rep. 
879. 

In  New  York  the  misjoinder  of  par- 
ties defendant,  in  an  action  of  contract 
for  loss  of  property  shipped, is  not 
fatal  to  a  recovery.  Judgment  may 
be  rendered  against  such  defendants 
only  as  are  properly  joined.  Mcintosh 
V.  Ensign,  28  N.  Y.  177,  in  which  the 
court  says:  "The  misjoinder  of  par- 
ties who  are  not  jointly  liable,  in  an 
action  on  a  joint  contract,  would  have 
been  fatal  to  the  plaintiff  before  the 
code.  Upon  the  facts  which  appeared 
at  the  trial  the  plaintiff  would  have 
been  nonsuited,  although  the  three 
defendants  who  w^ere  misjoined  had 
not  appeared,  and  even  if  they  had 
been  'served  with  process  and  had 
suffered  default,  *  *  *.  But  the  code, 
§§  136,  274,  has  abrogated  this  strict 
and  technical  rule." 
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Actions. — Before  beginning  a  discussion  of  this  question,  which 
is  of  great  importance  and  of  considerable  diflficulty,  it  is  proper 
to  state  the  rule  as  to  parties  to  actions  generally,  namely,  that 
suit  should  be  brought  in  the  name  of  the  party  whose  legal  right 
has  been  affected. 

b.  The  Consignor— (i)  Where  Title  does  not  Pass—QemnXly. — 
It  is  a  general  rule  that  where  title  to  the  consignment  remains 
in  the  consignor,  he  is  the  proper  party  to  sue  for  loss  or  injury 
thereto.* 

By  Agreement  of  Parties. — As  where,  by  agreement  between  the  con- 
signor and  the  consignee,  the  goods  do  not  become  the  property 
of  the  latter,  and  he  is  at  no  risk  concerning  them  until  they  actu- 
ally reach  him.* 

statute  of  Frauds. — Or  where  title  does  not  pass  because  the  con- 
tract of  sale  of  the  goods  shipped  is  bad  for  noncompliance  with 
the  statute  of  frauds.^ 


1.'  Colorado. — Denver,  etc.,  R.  Co.  w. 
Frame,  6  Colo.  382,  18  Am.  &  Eng.  R. 
Cas.  637. 

Itidiana. — Law  v.  Hatcher,  4  Blackf. 
(Ind.)  364. 

Massachusetts. — Sanford  v.  Housa- 
tonic  R.  Co.,  II  Cush.  (Mass.)  155. 

Missouri. — Bergner  v.  Chicago,  etc., 
R.  Co.,  13  Mo.  App.  499. 

New  York. — Price  v.  Powell,  3  N.  Y. 
322;  O'Neill  V.  New  York  Cent.,  etc., 
R.  Co.,  60  N.  Y.  138. 

Pennsylvania. — Hand  v.  Baynes,  4 
Whart.  (Pa.)  204,  33  Am.  Dec.  54. 

South  Carolina. — Goodwyn  v.  Doug- 
las, Cheves  (S.  Car.)  174. 

Tennessee.  —  Turney  v.  Wilson,  7 
Yerg.  (Tenn.)  340;  W.  &  A.  R.  Co.  v. 
Kelly,  I  Head  (Tenn.)  158;  East  Ten- 
nessee, etc.,  R.  Co.  V.  Nelson,  i  Coldw. 
(Tenn.)  272. 

Texas.  —  Missouri  Pac.  R.  Co.  v. 
Scott,  4  Tex.  Civ.  App.  76;  Houston, 
etc.,  R.  Co.  V.  Stewart,  i  Tex.  App. 
Civ.  Cas.,  §  1246. 

Vermont. — Blumenthal  v.  Brainerd, 
38  Vt.  402. 

Wisconsin. — Congar  v.  Galena,  etc., 
R.  Co.,  17  Wis.  477;  Hooper  v.  Chi- 
cago, etc.,  R.  Co.,  27  Wis.  81. 

England. — Sargent  v.  Morris,  3  B. 
&  Aid.  277;  Stockdale  v.  Dunlop,  6 
M.  &  W.  224;  Swain  v.  Shepperd,  i  M. 
&  Rob.  223;  Brandt  v.  Bowlby,  2  B.  & 
Ad.  932,  22  E.  C.  L.  214;  Duff  V.  Budd, 
6  Moore  469,  3  B.  &  B.  177,  7  E.  C.  L. 
399;  Coates  V.  Chaplin,  2  G.  &  D. 
552,  2  Q.  B.  483,  6  Jur.  1123;  Steele  v. 
Grand  Trunk  R.  Co.,  31  U.  C.  C.  P. 
260. 


lUnstrations. — The  consignor  of  cot- 
ton who  is  the  owner,  is  the  party  to 
sue  the  carrier  for  the  loss  of  the  cot- 
ton, and  the  consignee,  who  is  a  mere 
factor,  may  be  a  witness  for  him.  W. 
&  A.  R.  Co.  V.  Kelly,  i  Head  (Tenn.) 
158. 

By  bill  of  lading  the  captain  was 
to  deliver  goods  for  the  consignor  and 
in  his  name  to  the  consignee.  At  the 
time  of  shipment  the  consignee  had 
no  property  in  the  goods.  Held,  that 
an  action  against  the  shipowners  for 
damage  done  to  the  goods  must  be 
brought  in  the  name  of  the  consignor, 
although  the  consignee  had  insured 
the  goods  and  advanced  the  premiums 
of  insurance  before  the  arrival  |of  the 
ship.  Sargent  v.  Morris,  3  B.  &  Aid. 
277. 

In  an  action  against  a  carrier  for  the 
loss  of  a  parcel  of  whalebone,  it  ap- 
pearing that  the  plaintiff  (the  con- 
signee) had  agreed  with  A  (the  con- 
signor) to  take  such  whalebone  as  the 
latter  should  send  by  the  carrier,  at  a 
certain  price,  and  the  parcel  having 
been  so  sent — held,  that  the  consignor 
(A)  and  not  the  plaintiff  was  the  party 
to  maintain  the  action.  Coombs  v. 
Bristol,  etc.,  R.  Co..  3  H.  &  N.  510,  27 
L.  J.  Exch.  401. 

2.  Madison,  etc.,  R.  Co.  v.  White- 
sel,  II  Ind.  55;  Smith  v.  Lewis,  3  B. 
Mon.  (Ky.)  229. 

3.  Law  V.  Hatcher,  4  Blackf.  (Ind.) 

364- 

Instances. — Goods  exceeding  ten 
pounds  in  price  were  verbally  ordered 
of  C.    No  particular  mode  of  carriage 
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Conditional  Sale. — So  also  if  goods  are  forwarded  for  sale  on  ap- 
proval, the  consignor  is  the  proper  party  plaintiff.* 

Agreement  to  Deliver  at  a  Particular  Place. — And  if  the  consignor  has 
agreed  to  deliver  at  a  particular  place,  the  right  of  action  for  loss 
or  injury  is  in  him,  for  the  reason  that  the  goods  are  at  his  risk 
till  delivered.^ 

Eescission  of  Contract  of  Sale. — If  the  contract  of  sale  is  rescinded 
by  the  consignee's  refusal  to  receive  the  goods,  the  consignor,  as 
the  owner,  may  sue  for  failure  to  deliver.' 

(2)  Where  Co7isignor  Makes  Contract  of  Shipment. — Where  the 
consignor  makes  the  contract  of  shipment  with  the  carrier,  he 
may  bring  an  action  for  loss  or  injury  to  the  consignment,  irre- 
spective of  the  question  of  ownership.  In  such  case  the  privity 
of  contract  between  the  consignor  and  the  carrier  is  a  sufficient 
foundation  on  which  to  base  the  action."*     Even  where  there  is  no 


was  specified,  nor  was  there  any  evi- 
dence of  any  particular  course  of  deal- 
ing between  C.  and  the  vendee.  C. 
afterwards  forwarded  the  goods  by  a 
carrier.  The  goods  were  lost  while 
in  his  custody.  Held,  that  C.  was  the 
proper  party  to  bring  an  action  against 
for  the  loss  of  the  goods,  the  property 
therein  not  having  passed  to  the  ven- 
dee. Coates  V.  Chaplin,  2  G.  &  D. 
552,  2  Q.  B.  483,  6  Jur.  1123. 

Where  the  plaintiffs  assigned  goods, 
according  to  an  order  received,  to  a 
person  they  did  not  know,  and  who 
afterwards  appeared  to  be  a  swindler, 
but  who  got  possession  of  them  by  the 
carrier's  negligence — held,  that  they 
might  maintain  an  action  against  the 
carrier,  as  the  property  had  not  passed 
to  the  consignee.  Duff  v.  Budd,  6 
Moore  469,  3  B.  &  B.  177,  7  E.  C.  L. 
399.  And  see  Stephenson  v.  Hart,  4 
Bing.  476,  I  M.  &  P.  357. 

1.  Swain  v.  Shepperd,  i  M.  &  Rob. 
223. 

2.  Missouri  Pac.  R.  Co.  v.  Scott,  4 
Tex.  Civ.  App.  76;  Steele  v.  Grand 
Trunk  R.  Co.,  31  U.  C.  C.  P.  260. 

Instances. — Where  there  is  no  writ- 
ten contract,  and  no  agreement  be- 
tween the  carrier  and  the  consignor 
further  than  that  the  goods  shall  be 
shipped  to  a  given  point,  and  the  con- 
signor is  shown  to  be  the  owner  before 
shipment,  there  is  nothing  to  show  a 
change  of  ownership,  and  suit  is  prop- 
erly brought  by  the  consignor.  East 
Line,  etc.,  R.  Co.  v.  Hall,  64  Tex.  620. 

Where  the  contract  of  sale  is  ex- 
ecutory, and  the  consignor  is  only  to 
pay  for  the  goods  when  delivered  to 


him  by  a  given  day,  at  a  particular 
place,  the  consignor  is  the  owner  of 
the  goods  and  the  proper  party  to  sue 
the  carrier  if  he  fails  to  deliver  the 
same.  East  Tennessee,  etc.,  R.  Co. 
V.  Nelson,  i  Coldw.  (Tenn.)  272. 

3.  Bergner  v.  Chicago,  etc.,  R.  Co., 
13  Mo.  App.  499. 

Withdrawal  of  Attempt  to  Bescind. — 
Plaintiff  ordered  certain  coils  of  rope, 
but  when  they  were  tendered  to  him  by 
the  carrier,  they  were  found  to  be  un- 
satisfactory, and  he  directed  them  to 
be  returned  to  the  shipper;  but  before 
they  reached  the  shipper  he  paid  the 
price  thereof.  Held,  that  he  could 
maintain  an  action  against  the  carrier 
for  the  loss  thereof.  Ralph  v.  Chicago, 
etc.,  R.  Co.,  32  Wis.  177. 

4.  Arkansas. — Cantwell  v.  Pacific 
Express  Co.,  58  Ark.  487. 

Illinois. — Ohio,  etc.,  R.  Co.  v.  Em- 
rich,  24  111.  App.  245;  Great  Western 
R.  Co.  V.  McComas,  33  111.  185;  Illinois 
Cent.  R.  Co.  v.  Schwartz,  11  111.  App. 
482;  Stafford  z/.  Walter,  67  111.  83;  Illi- 
nois Cent.  R.  Co.  v.  Schwartz,  13  111. 
App.  490;  Northern  Line  Packet  Co.  v. 
Shearer,  61  111.  263. 

Iowa. — Cobb  v.  Illinois  Cent.  R.  Co., 
38  Iowa  601. 

.Massachusetts. — Blanchard  v.  Page, 
8  Gray  (Mass.)  295. 

Mississippi. — Southern  Express  Co. 
V.  Craft,  49  Miss.  491. 

Missouri. — Achison  v.  Chicago,  etc., 
R.  Co.,  80  Mo.  213;  Davis  v.  Jackson- 
ville S.  E.  Line  (Mo.,  1894),  28  S.  W. 
Rep.  965 ;  Harvey  v.  Terre  Haute,  etc. , 
R.  Co.,  74  Mo.  538. 

New    York. — Swift   v.   Pacific    Mail 
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express  contract  of  shipmerit  between  the  carrier  and  the  con- 
signor, and  no  bill  of  lading  issued  to  the  consignor,  his  right  to 

Dows 


Steamship  Co.,  io6  N.  Y.  206 
V.  Cobb,  12  Barb.  (N.  Y.)  310. 

South  Carolina. — Goodwyn  v.  Doug- 
las, Cheves  (S.  Car.)  174. 

Tennessee. — Carter  v.  Graves,  9 
Yerg.  (Tenn.)  446. 

Texas. — Houston,  etc.,  R.  Co.  v. 
Stewart,  i  Tex.  App.  Civ.  Cas.,  §  1246; 
Missouri  Pac.  R.  Co.  v.  Smith,  84  Tex. 
348;  Galveston,  etc.,  R.  Co.  v.  Bar- 
nett  (Tex.  Civ.  App.,  1894),  26  S.  W. 
Rep.  782;  Missouri  Pac.  R.  Co.  v. 
Scott,  4  Tex.  Civ.  App.  76. 

Wiscottsin.  —  Hooper  v.  Chicago, 
Etc.,  R.  Co.,  27  Wis.  81. 

Canada. — Brill  v.  Grand  Trunk  R. 
Co.,  20  U.  C.  C.  P.  440. 

England.  —  Joseph  v.  Knox,  3 
Campb.  320;  Dunlop  v.  Lambert,  6  CI. 
&  F.  626;  Moore  v.  Wilson,  i  T.  R. 
659;  Davis  V.  James,  5  Burr.  2680; 
Mead   v.  South  Eastern  R.  Co.,  18  W. 

R.  735- 

But  see  subdivision  Where  Consignee 
is  Owner. 

"Although,  generally  speaking, 
where  there  is  a  delivery  to  a  carrier, 
to  deliver  to  a  consignee,  he  is  the 
proper  party  to  bring  the  action;  yet  if 
the  consignor  made  a  special  contract 
with  the  carrier,  the  special  contract 
supersedes  the  necessity  of  showing 
the  ownership  in  the  goods;  and  the 
consignor,  the  person  making  the  con- 
tract, may  maintain  the  action,  though 
the  goods  may  be  the  goods  of  the 
consignee."  Dunlop  v.  Lambert,  6 
C!.  &  F.  627. 

A  consignor  cannot  maintain  an  ac- 
tion on  the  case  against  a  carrier, 
for  the  loss  or  injury  of  the  property 
consigned,  without  showing  that  he 
has  a  general  or  special  right  there- 
to, for  without  that  he  cannot  claim 
to  have  been  damnified;  but  he  may,  in 
all  cases,  maintain  an  action  of  assumpsit 
upon  a  contract  to  deliver  the  prop- 
erty safely,  he  having  made  the  con- 
tract, and  paid  or  become  bound  for 
the  freight  or  carriage.  Carter  v. 
Graves,  9  Yerg.  (Tenn.)  446. 

Illnstrations  and  Applications  of  Bale. 
— A  miller  in  Suffolk  sold  flour  to  the 
plaintiff,  and,  according  to  the  usual 
course  of  business  between  them, 
consigned  it  to  him  in  Kent,  pay- 
ing the  carriage  by  the  Great  East- 
ern Railway  to  London  ;  and  that 
company  delivered    it   to    the   South- 
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Eastern  R.  Co.,  which  forwarded 
it  to  the  plaintiff  in  Kent,  and  charged 
him  for  the  carriage  of  their  line. 
Held,  that  though  the  property  in 
the  flour  might  not  hnvc  passed  to 
the  plaintiff  under  the  statute  of 
frauds,  still,  as  he  had  contracted  with 
the  South-Eastern  Co.  for  its  carriage, 
he  could  sue  them  for  damage  done 
to  it  in  the  transit  over  their  line. 
Mead  v.  South-Eastern  R.  Co.,  18  W. 
R-  735- 

Where  a  transportation  company 
gives  a  shipping  receipt  for  the  trans- 
portation of  goods,  and  they  are  lost, 
the  person  to  whom  the  receipt  is 
given  may  bring  the  action,  although 
the  property  may  belong  to  another. 
Northern  Line  Packet  Co.  v.  Shearer, 
61  111.  263. 

Where  the  shipper  of  goods  has 
sold  them  to  the  consignee,  of  which 
fact  the  railway  has  knowledge,  and 
with  such  knowledge  contracts  with 
the  shipper  to  safely  carry  them,  he 
can  sue  for  a  failure  to  safely  carry, 
and  the  company  cannot  set  up  in  de- 
fense the  title  of  the  consignee;  and, 
having  repaid  the  whole  price  to  the 
consignee, the  shipper  may  recover  the 
value  of  the  property  by  a  subsequent 
offer  to  return  it.  Brill  v.  Grand 
Trunk  R.  Co.,  20  U.  C.  C.  P.  440. 

Where  the  shipper  of  goods  guaran- 
tees the  freight,  and  makes  a  special 
agreement  to  pay  freight,  he  may  sue 
for  nondelivery  of  the  goods  to  the 
consignee.  Stafford  v.  Walter,  67 
111.  83. 

One  H.  being  the  owner  of  a  trotting 
horse,  delivered  him  to  D.  to  keep  for 
one  year,  upon  an  agreement  that  D. 
should  have  the  exclusive  manage- 
ment, charge,  and  control  over  him, 
with  the  privilege  of  trotting  him  at 
whatsoever  place  or  places  D.  might 
deem  best,  D.  and  H.  dividing  be- 
tween themselves  the  net  profits  of  the 
trotting.  H.  reserved  to  himself  the 
rght  to  sell  the  horse  at  any  time  dur- 
ing the  year  upon  making  compensa- 
tion to  D.  While  this  arrangement 
was  in  force,  D.  made  a  contract  for  the 
transportation  of  the  horse.  Held, 
that  D.,  and  not  H.,  was  the  proper 
party  to  sue  for  a  violation  of  the  con- 
tract. Harvev  v.  Terre  Haute,  etc., 
R.  Co..  74  Mo'.  538. 

Where   a   purchaser   orders    goods 
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bring  the  action  has  been  affirmed,  though  he  was  not  the  owner 
of  the  consignment  nor  had  he  any  interest  therein.  The  right 
of  action  here  is  based  on  the  contract  of  service  impHed  from  the 
deh'very  and  receipt  of  goods  for  carriage.* 

Action  Enures  to  the  Benefit  of  the  Owner  or  Consignee. — If  the  consignor 
has  no  interest  in  the  goods,  and  his  right  of  action  is  based  solely 
on  priority  of  contract,  an  action  by  him  for  failure  to  carry  and 
dehver  safely  to  the  consignee  will  enure  to  the  benefit  of  the 
consignee  or  real  owner.  In  such  case  the  consignor  is  consid- 
ered the  trustee  of  an  express  trust.* 

(3)    Where  Consignor  is  a  Married  Woman. — Where  a  married 


from  the  seller  and  gives  no  directions 
as  to  the  mode  of  conveyance  to  him, 
the  seller  who  pays  the  freight  and 
delivers  them  to  a  carrier  may  main- 
tain an  action  against  the  carrier  for 
their  loss.  Goodwyn  v.  Douglas, 
Cheves  (S.  Car.)  174. 

A  party  who  is  buying  grain,  and 
who  has  agreed  to  furnish  the  means 
of  transportation  from  the  place  of 
purchase  to  himself,  may  maintain  an 
action  against  a  railroad  company  for 
failure  to  transport  grain  according 
to  contract,  though  he  is  not  in  fact 
the  owner  of  the  grain.  Cobb  v. 
Illinois  Cent.  R.  Co.,  38  Iowa  601. 

Statute  Requiring  Suit  by  Beal  Party 
in  Interest — Effect.  —  The  consignor's 
right  of  action  on  the  contract  is  not 
affected  by  a  statutory  provision  re- 
quiring every  action  to  be  brought  in 
the  name  of  the  real  party  in  interest. 
Hooper  v.  Chicago,  etc.,  R.  Co.,  27 
Wis.  81,  5  Am.  Ry.  Rep.  302. 

1.  Finn  z/.  Western  R.  Co.,  112  Mass. 
528. 

"  Prima  Facie,  the  contract  of  service 
is  with  the  party  from  whom,  directly 
or  indirectly,  the  carrier  receives  the 
goods  for  carriage;  that  is,  with  the 
consignor.  His  obligation  to  carry 
safely  and  deliver  to  the  consignees 
subjects  him  to  liabilities  for  any  fail- 
ure therein,  which  may  be  enforced 
by  the  consignees  or  by  the  real  own- 
ers of  the  property,  by  appropriate 
action  in  their  own  names,  indepen- 
dently of  the  original  contract  by 
which  the  service  was  undertaken. 
Such  remedies  are  not  exclusive  of  the 
right  of  the  party  sending  the  goods 
to  have  his  action  upon  the  contract 
implied  from  the  delivery  and  receipt 
of  them  for  carriage.  *  *  *  When 
carrying  goods  from  seller  to  pur- 
chaser, if  there  is  nothing  in  the 
relations   of   the    several    parties  ex- 


cept what  arises  from  the  fact  that 
the  seller  commits  the  goods  to  the 
carrier  as  the  ordinary  and  convenient 
mode  of  transmission  and  delivery,  in 
execution  of  the  order  or  agreement  of 
sale,  the  employment  is  by  the  seller, 
the  contract  of  service  is  with  him, 
and  actions  based  upon  that  contract 
may,  if  they  must  not  necessarily, 
be  in  the  name  of  the  consignor." 
Finn  v.  Western  R.  Co.,  112  Mass. 
524- 

2.  Hooper  v.  Chicago,  etc.,  R.  Co., 
27  Wis.  81;  Southern  Express  Co.  v. 
Craft,  49  Miss.  480. 

"  The  shipper  is  a  party  in  interest 
to  the  contract,  and  it  does  not  lie 
with  the  carrier  who  made  the  con- 
tract with  him,  to  say,  upon  a  breach 
of  it,  that  he  is  not  entitled  to  recover 
the  damages,  unless  it  be  shown  that 
the  consignee  objects;  for,  without 
that,  it  will  be  presumed  that  the  ac-« 
tion  was  commenced  and  is  prosecuted 
with  the  knowledge  and  consent  of 
the  consignee,  and  for  his  benefit. 
The  consignor  or  shipper  is,  by  oper- 
ation of  the  rule,  regarded  as  a  trustee 
of  an  express  trust,  like  a  factor  or 
other  mercantile  agent  who  contracts 
in  his  own  name  on  behalf  of  his  prin- 
cipal." Hooper  v.  Chicago,  etc.,  R. 
Co.,  27  Wis.  81. 

Consignment  under  Fictitious  Name. — 
The  fact  that  the  owner  and  shipper 
of  property  is  doing  business  in  the 
name  of  a  firm,  in  violation  of  N.  Y. 
Act  of  1833,  c.  281,  "  to  prevent  per- 
sons transacting  business  under 
fictitious  names, "and  that  theproperty 
is  marked  with  the  firm  name,  is  no 
defense  to  an  action  by  such  owner 
against  a  railroad  company  for  loss  or 
damage  to  the  property  while  being 
carried.  Wood  v.  Erie  R.  Co.,  72  N. 
Y.  196,  28  Am.  Rep.  125,  affirming  9 
Hun  (N.  Y.)  648. 
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woman  delivers  to  a  carrier  for  transportation  property  which  be- 
longs to  her  exclusively  and  separately,  an  action  for  loss  or  in- 
jury  thereto  may  well  be  maintained  in  her  name.*  But  there  is 
a  conflict  of  opinion  as  to  whether  she  has  a  right  to  maintain 
such  action  where  the  property  consigned  is  not  her  separate 
property.* 

c.  The  Consignee — (i)  General  Presumption  as  to  Ownership. 
— As  a  general  rule,  the  consignee  is  considered  the  person/rm« 
facie  entitled  to  sue  for  loss  or  injury  to  goods  shipped,  as  the 
law  intends  that  by  delivery  to  the  carrier  the  title  to  the  goods 
vests  in  the  consignee.'  The  presumption  thus  raised  may,  never- 


1.  Hawkins  v.  Providence,  etc.,  R. 
Co.,  119  Mass.  596. 

Question  of  Bight  to  Sue  ;  how  Saised. 
— If  any  doubt  exists  as  to  a  married 
woman's  right  to  sue  for  loss  of  her 
own  property,  delivered  by  her  to  a 
carrier  for  transportation,  the  ques- 
tion of  her  right  to  sue  cannot  be 
raised  by  motion  to  exclude  her  evi- 
dence, in  which  it  appears  that  she  is 
a  married  woman,  but  must  be  raised 
by  plea.  Quarrier  v.  Baltimore,  etc., 
R.  Co.,  20  W.  Va.  424. 

2.  In  Massachusetts  this  right  is  de- 
nied. Hawkins  v.  Providence,  etc., 
R.  Co.,  119  Mass.  596,  in  which  it  was 
held  that  personal  apparel  furnished 
by  a  husband  to  his  wife,  or  pur- 
chased by  the  wife  by  her  husband's 
consent,  with  money  given  her  by 
him  from  a  fund  formed  by  their  joint 
earnings,  remains  the  property  of  the 
husband,  and  that  the  wife  cannot 
maintain  an  action  against  the  carrier 
for  the  loss  thereof. 

In  Illinois  the  question  of  absolute 
or  legal  ownership  is  regarded  as  im- 
material. The  fact  that  she  is  bailor 
and  consignor  is  deemed  sufBcient  to 
sustain  the  action.  Chicago,  etc.,  R. 
Co.  V.  Shea,  66  111.  471 ;  Great  Western 
R.  Co.  V.  McComas,  33  111.  186. 

3.  Alabama. — Southern  Express  Co. 
V.  Caperton,  44  Ala.  loi;  South  &  N. 
Ala.  R.  Co.  V.  Wood,  72  Ala.  451,  18 
Am.  &  Eng.  R.  Cas.  634. 

California. — Webb  v.  Winter,  i  Cal. 
417;  Glidden  v.  Lucas,  7  Cal.  26; 
Scammon  v.  Wells,  84  Cal.  311. 

Connecticut. — Miner  v.  Norwich, etc., 
R.  Co.,  32  Conn.  91;  Moseley  v.  Lord, 
2  Conn.  389. 

Illinois. — Merchants'  Despatch  Co. 
V.  Smith,  76  111.  542. 

Indiana. — Madison,  etc.,  R.  Co.  v. 
Whitesell,  11  Ind.  55;  Pennsylvania 
Co.  V.  Holderman,  69  Ind.  18. 


Iowa. — Angle  v,  Mississippi,  etc.,  R. 
Co.,  9  Iowa  487. 

Kentucky. — Smith  v.  Lewis,  3  B. 
Mon.  (Ky.)  229. 

Massachusetts. — Frank  v.  Hoey,  128 
Mass.  263;  Rowley  v.  Bigelow,  12 
Pick.  (Mass.)  308;  Merchants'  Nat. 
Bank  v.  Bangs,  102  Mass.  291;  Foster 
V.  Ropes,  III  Mass.  10;  Upton  v.  Stur- 
bridge  Cotton  Mills,  iii  Mass. 
446. 

Minnesota. — McCauley  v.  Davidson, 
13  Minn.  162;  Dyer  v.  Great  Northern 
R.  Co.,  51  Minn.  345;  Benjamin  v. 
Levy,  39  Minn.  11. 

New  York. — Price  v.  Powell,  3  N. 
Y.  322;  Ogden  v.  Coddington,  2  E.  D. 
Smith  (N.  Y.)  320;  Sweet  v.  Barney, 
23  N.  Y.  335;  Everett  v.  Saltus,  15 
Wend.  (N.  Y.)474;  Thompson  v.  Far- 
go, 49  N.  Y.  188,  44  How.  Pr.  (N.  Y.) 
176;  Green  v.  Clark,  12  N.  Y.  343; 
Fitzhugh  V.  Wiman,  9  N.  Y.  562; 
Krulder  v.  Ellison,  47  N.  Y.  36;  Price 
z/.  Oswego,  etc.,  R. Co.,  58  Barb.  (N.  Y.) 
606;  Brower  v.  Peabody,  13  N.  Y.  121; 
Dows  V.  Greene,  24  N.  Y.  638;  Dows 
V.  Perrin,  16  N.  Y.  325. 

Ohio. — Straus  v.  Wessel,  30  Ohio  St. 
211. 

Pennsylvania. — Arbuckle  v.  Thomp- 
son, 37  Pa.  St.  170;  Decan  v.  Shipper, 
35  Pa.  St.  239. 

Tennessee.— VI .  &  A.  R.  Co.  v.  Kelly, 
I  Head  (Tenn.)  158;  East  Tennessee, 
etc.,  R.  Co.  V.  Nelson,  i  Coldw.  (Tenn.) 
272. 

Texas. — East  Line,  etc.,  R.  Co.  v. 
Hall,  64  Tex.  615. 

Vermont. — Strong  v.  Dodds,  47  Vt. 
348;  Sawyer  v.  Joslin,  20  Vt.  172. 

Wisconsin. — Congar  v.  Galena,  etc. 
R.  Co.,  17  Wis.  477. 

United  States. — Grove  v.  Brien,  8 
How.  (U.  S.)  429,  Lawrence  v.  Min- 
turn,  17  How.  (U.  S.)  100;  Blum  v. 
The  Caddo,  i  Woods  (U.  S.)  64. 
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theless,  be  rebutted  ;  *  and  if  overcome,  the  action  may  properly 
be  brought  in  the  name  of  the  consignor.* 

(2)  Presumption  Arising  from  Bill  of  Lading. — The  mere  fact 
that  a  person  is  named  as  consignee  in  a  bill  of  lading  is  such  pre- 
sumptive evidence  of  ownership  in  him,  in  the  absence  of  any 
showing  to  the  contrary,  as  will  entitle  him  to  sue.* 

Special  Agreement. — Even  though  there  be  a  special  agreement  be- 
tween the  consignor  and  the  consignee  that  the  latter  shall  not 
become  the  absolute  owner  until  the  merchandise  is  inspected  at 
the  place  of  destination,  the  consignee  may,  nevertheless,  sue  for 
failure  to  deliver,  if  he  holds  bills  of  lading  therefor  and  has  paid 
drafts  for  the  cost.* 


Canada. — Young  v.  Canadian  Pac. 
R.  Co.,  I  Manitoba  205. 

England. — Dawes  v.  Peck,  8  T.  R. 
330;  Evans  v.  Marlett,  i  Ld.  Raym. 
271;  Sargent  v.  Morris,  3  B.  &  Aid. 
277:  Fragano  v.  Long,  4  B.  &  C.  219, 
10  E.  C.  L.  313;  Tronson  v.  Dent,  36 
Eng.  L.  &  Eq.  41;  Coleman  v.  Lam- 
bert, 5  M.  &  W.  502;  Gurney  v. 
Behrend,  3  El.  &  Bl.  622,  77  E.  C.  L. 
622. 

Action  for  Use  of  Another. — An  action 
for  failure  to  deliver  goods  is  prop- 
erly brought  in  the  name  of  the  con- 
signees alone,  notwithstanding  they 
are  prosecuting  the  suit  for  the  bene- 
fit of  another  whom  they  hold  liable 
for  the  loss  of  the  goods.  Mobile, 
etc.,  R.  Co.  V.  Williams,  54  Ala.    168. 

1.  Sweet  V.  Barney,  23  N.  Y.  335; 
Price  V.  Powell,  3  N.  Y.  322;  Everett 
V.  Saltus,  15  Wend.  (N.  Y.)  474;  Law- 
rence V.  Minturn,  17  How.  (U.  S.)  100; 
Congar  v.  Galena,  etc.,  R.  Co.,  17 
Wis.  486;  Smith  v.  Lewis,  3  B.  Mon. 
(Ky.)  229;  Southern  Express  Co.  v. 
Caperton,  44  Ala.  loi;  South  &  N. 
Ala.  R.  Co.  V.  Wood,  72  Ala.  451,  18 
Am.  &  Eng.  R.  Cas.  634. 

2.  Sweet  v.  Barney,  23  N.  Y.  335; 
Price  V.  Powell,  3  N.  Y.  322;  Smith  v. 
Lewis,  3  B.  Mon.  (Ky.)  229. 

3.  Lawrence  v.  Minturn,  17  How. 
(U.  S.)  100;  Butler  v.  Smith,  35  Miss. 
457;  Griffith  V.  Ingledew,  6  S.  &  R. 
(Pa.)  429;  Arbuckle  v.  Thompson,  37 
Pa.  St.  170;  Blanchard  v.  Page,  8  Gray 
(Mass.)  289;  Harrison  v,  Hixson,  4 
Blackf.  (Md.)  226. 

"  If  we  take  the  rule  to  be  that  an 
action  against  the  carrier  cannot  be 
brought  by  a  consignor,  who  has  no 
beneficial  interest  in  the  goods,  it  still 
remains  true  that  a  presumption  of 
such  an  interest  in  the  consignee 
arises   from    a   bill   of   lading   which 


makes  the  goods  deliverable  to  him  or 
his  assigns."  Lawrence  v.  Minturn, 
17  How.  (U.  S.)  107. 

Title  does  not  Necessarily  Pass. — 
Where  goods  are  shipped  and  a  bill  of 
lading  is  taken  out  in  the  name  of  the 
consignee  and  forwarded,  the  title  to 
the  goods  is  not  thereby  necessarily 
vested  in  the  consignee  absolutely; 
the  intention  of  the  parties  must 
govern.  If  made  for  the  purpose  of 
passing  title,  the  delivery  of  the  bill  of 
lading  will  have  that  effect.  If  there 
be  no  contract  of  purchase  between 
consignor  and  consignee,  or  other 
party,  the  owner's  title  will  not  be 
divested.  Bonner  v.  Marsh,  10  Smed. 
&  M.  (Miss.)  376. 

Suit  in  Admiralty. — The  consignee 
named  in  a  bill  of  lading,  from  the 
nature  of  the  contract  of  a  bill  of  lad- 
ing, has  a  right  to  sue  in  admiralty 
for  any  breach  thereof.  McKinlay  v. 
Morrish,  21  How.  (U.  S.)  355;  House- 
man V.  Schooner  North  Carolina,  15 
Pet.  (U.  S.)49. 

Bill  of  Lading  Deliverable  to  Consignor's 
Order. — Wherea  consignor  ships  goods 
at  his  own  risk,  and  indorses  in  blank 
a  bill  of  lading,  whereby  they  are  made 
deliverable  to  his  own  order,  and 
sends  the  bill  so  indorsed  to  A, 
whom  he  authorizes  to  fill  up  the  blank 
and  make  the  goods  deliverable  to 
himself  or  to  such  person  as  he  may 
name,  an  indorsement  by  A,  making 
the  goods  deliverable  to  B,  has  the 
same  effect,  to  vest  the  property  in  B, 
as  if  the  name  had  been  inserted  by 
the  shippers  by  B's  direction.  Chand- 
ler V.  Sprague,  5  Met.  (Mass.)  306. 
See  also  Conard  v.  Atlantic  Ins.  Co., 
I  Pet.  (U.  S.)445. 

4.  Illinois  Cent.  R.  Co.  v.  Cobb,  64 
111.  128. 

If,  however,  the  drafts  paid  for  are 
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(3)  Where  Consignee  has  Made  Advances.— Where  a  consignee 
has  made  advances  on  a  consignment,  he  has  a  Hen  thereon  para- 
mount to  all  others,  and  may  maintain  an  action  in  his  own  name 
against  the  carrier  for  loss  or  injury  thereto.' 

(4)  Where  Consignee  Directs  Mode  of  Shipment. — Where  a 
consignee  orders  goods  of  the  consignor  to  be  forwarded  over  a 
designated  route,  or  by  a  particular  mode  of  conveyance,  the  title 
passes  on  delivery  to  the  carrier,  and  the  consignee  is  the  proper 
party  to  sue  for  loss  or  injury  to  the  goods.*  And  it  has  also  been 
held  that  if  the  consignee  orders  goods  to  be  sent  by  a  carrier, 
even  though  he  names  no  particular  carrier,  the  property  vests  in 
the  consignee  immediately  on  delivery  to  the  carrier,  and  the  con- 
signee should  sue  for  loss  or  injury.^  In  no  case,  however,  has 
it  been  held  that  the  property  passed  to  the  consignee  by  the 
consignor's  mere  delivery  to  a  carrier,  the  consignee  having 
given  no  order  whatever  for  the  sending.* 

(5)  Where  Consignee  has  no  Interest  or  Privity  of  Contract. — 
Where  the  consignee  has  no  interest  in  the  goods  shipped  *  and 


drawn  on  general  account,  and  not  on 
any  specific  consignment,  the  con- 
signee has  no  such  interest  as  will 
entitle  him  to  sue.  Cobb  v.  Illinois 
Cent.  R.  Co.,  S8  111.  394;  Bryans  v. 
Nix,  4  M.  &  W.  775,  I  H.  &  H.  480. 

1.  Burritt  v.  Rench,  4  McLean  (U. 
S.)  325;  Valle  V.  Cerre,  36  Mo.  588. 

Where  the  consignee  of  goods 
shipped  upon  a  railroad  pays  the 
draft  drawn  on  him  by  the  shipper 
and  receives  the  bill  of  lading,  to 
which  the  draft  is  attached,  and  sub- 
sequently purchases  the  goods  from 
the  owner,  he  thereby  becomes  the 
real  party  in  interest,  under  the  code. 
Rev.  Stat.,  §  3462.  And  it  makes 
no  difference  that  the  goods  were  de- 
stroyed before  the  absolute  sale,  as 
the  property  of  the  owner  in  them  still 
continued  and  was  the  subject  of  trans- 
fer; and  the  transferee  could  maintain 
action  for  damages  for  their  destruc- 
tion on  the  ground  of  such  transfer. 
Kirkpatrick  v.  Kansas  City,  etc.,  R. 
Co.,  86  Mo.  341,  27  Am.  &  Eng.  R. 
Cas.  51. 

A  corn  merchant  whose  goods 
were  laden  on  board  a  vessel  ob- 
tained receipts  which  stated  that 
they  v/ere  deliverable  to  T.'s  agent 
"  in  Dublin,  in  care  for  and  to  be 
shipped  to  plaintiffs  at  Liverpool." 
Thereafter  he  indorsed  the  receipts 
to  plaintiffs,  and  drew  a  bill  on  them 
for  the  value  of  the  goods,  which 
plaintiffs  accepted  and  paid  when  due. 
It  was  held  that  by  virtue  of  such  ac- 


ceptance title  vested  in  the  plaintiffs, 
and  that  they  could  maintain  an  ac- 
tion in  regard  thereto.  Bryans  v. 
Nix,  4  M.  &  W.  775,  I  H.  &  H.  480. 

2.  Vale  V.  Bayle,  Cowp.  294;  Krul- 
der  V.  Ellison,  47  N.  Y.  36;  People  v. 
Haynes,  14  Wend.  (N.  Y.)  547. 

N.  of  Rochester  ordered  goods  of 
plaintiff  in  New  York,  to  be  sent  them 
"via  canal."  The  goods  were  de- 
livered to  defendants,  common  car- 
riers upon  the  canal,  but  they  were 
lost  on  the  way.  It  was  held  that  title 
to  the  goods  passed  absolutely  to  the 
consignee,  subject  to  the  right  of 
stoppage  in  transitu,  and  that  N.  was 
the  proper  party  to  sue  for  the  loss. 
Krulder  v.  Ellison,  47  N.  Y.  36. 

3.  Button  V.  Solomonson,  3  B.  &  P. 
582;  Cooke  V.  Ludlow,  2  B.  &  P.  N. 
R.  119;  The  Mary  &  Susan,  i  Wheat. 
(U.  S.)  25;  Watkins  v.  Paine,  57  Ga. 
50;  Arnold  v.  Prout,  51  N.  H.  589;  Gar- 
land V.  Lane,  46  N.  H.  246;  Woolsey 
V.  Bailey,  27  N.  H.  217;  Smith  v.  Smith, 
27  N.  H.  252. 

4.  Coats  V.  Chaplin,  3  Q.  B.  483,  43 
E.  C.  L.  831,  in  which  it  was  held  that 
where  a  traveling  man  of  M.,  a  Lon- 
don tradesman,  verbally  ordered  goods 
for  him  from  plaintiff,  a  manufacturer 
at  Paisley,  but  gave  no  order  as  to  the 
sending  of  the  goods,  plaintiff  alone 
could  sue  for  a  loss  of  the  goods, 
caused  by  the  negligence  of  a  carrier 
to  whom  he  had  delivered  the  goods 
to  carry  to  M. 

5.  Ogden  v.   Coddington,   2    E.    D. 
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the  contract  of  shipment  has  been   made  by  the  consignor,  the 
consignee  cannot  maintain  an  action  for  loss  or  injury.* 

(6)  Where  Consignee  is  Owner. — Of  course,  where  the  consignee 
is  the  actual  owner  of  goods  shipped,  he  may  sue  for  loss  or 
injury;*  and  there  are  quite  a  number  of  cases  in  which  the 
right  of  the  shipper  to  sue  by  virtue  of  the  contract  is  ignored 
and  the  co?tsignee  held  the  only  party  entitled  to  sue,  where  the 
entire  property  in  the  consignment  is  vested  in  him.'     Here  not 


Smith  (N.  Y.)  317;  Sargent  v.  Morris, 
3  B.  &  Aid.  277;  Coombs  v.  Bristol, 
etc.,  R.  Co.,  3  H.  &  N.  510. 

1.  Sargent  v.  Morris,  3  B.  &  Aid. 
277;  Coombs  V.  Bristol,  etc.,  R.  Co., 
3  H.  &  N.  510. 

2.  Baird  v.  Daly,  57  N.  Y.  236.  In 
this  case  it  appeared  that  plaintiff  em- 
ployed C,  who  was  the  owner  of  a 
scow,  to  transport  cattle  and  horses 
across  the  St.  Lawrence  river.  C, 
with  knowledge  and  privity  of  plain- 
tiff, employed  defendant,  who  was  the 
owner  of  a  tug,  to  tow  the  scow  across, 
and  by  the  negligence  of  defendant 
some  of  the  cattle  were  lost  and  others 
injured.  The  court  held  that,  though 
the  bailee  might  sue  because  of  his 
special  interest,  plaintiff  was  also  en- 
titled to  sue  because  he  was  the 
owner.  See  also  Green  v.  Clark,  12 
N.  Y.  343;  Everett  v.  Saltus,  i5|Wend. 
(N.  Y.)474;  Miami  Powder  Co.  v.  Port 
Royal,  etc.,  R.  Co.,  38  S.  Car.  78,  55 
Am.  &  Eng.  R.  Cas.  688. 

Eelease  of  Title  to  Consignee.  —  If 
goods,  title  to  which  remains  in  the 
consignor,  are  lost  in  transit,  the  con- 
signor may,  if  he  chooses,  and  the  con- 
signee assents  thereto,  release  his 
title  or  claim  to  the  consignee;  and 
the  latter  may  maintain  an  action  to 
recover  for  the  loss.  Ela  v.  American 
Merchants'  Union  Express  Co.,  29 
Wis.  611. 

3.  Evans  v.  Martlett,  i  Ld.  Raym. 
271;  Blum  V.  The  Caddo,  i  Woods  (U. 
S.)  64;  Potter  V.  Lansing,  i  Johns.  (N. 
Y.)  215;  Congar  v.  Galena,  etc.,  R. 
Co.,  17  Wis.  477;  South  &  N.  Ala.  R. 
Co.  V.  Wood,  72  Ala.  451,  18  Am.  & 
Eng.  R.  Cas.  634;  Dutton  v.  Solomon- 
son,  3  B.  &  P.  582;  Krulder  v.  Ellison, 
47  N.  Y.  38;  Denver,  etc.,  R.  Co.  v. 
Frame,  6  Colo.  382,  18  Am.  &  Eng.  R. 
Cas.  637;  Dawes  v.  Peck,  8  T.  R.  330. 
But  see  b.  (2)  Where  Consignor  Makes 
Contract  of  Shipment,  supra. 

Where  a  quantity  of  corn  is  deliv- 
ered to  a  railroad  company  for  trans- 
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portation,the  consignee  having  bought 
it  and  paid  for  it,  he  is  the  proper 
party  to  sue  for  its  nondelivery,  and 
not  the  consignor  from  whom  he 
bought  it.  South  &  N.  Ala.  R.  Co.  v. 
Wood,  72  Ala.  451,  18  Am.  &  Eng.  R. 
Cas.  634. 

Reason  against  Rule  asSta'ied. — "  The 
contract  to  deliver  the  goods,  having 
been  made  with  P.,  must  confer  on 
him  a  right  of  action  for  their  non- 
delivery. It  would  be  without  ex- 
ample to  deny  a  party  to  whom  an 
express  promise  is  made,  whether  as 
trustee  or  in  his  own  right,  a  remedy 
for  its  violation;  this  would  produce 
the  singular  case  of  a  party's  having 
a  right  to  break  an  engagement,  with- 
out responsibility  to  him  with  whom 
it  is  made,  merely  because  it  is  pos- 
sible some  other  person  may  have  a 
remedy  against  him;  or,  what  would 
be  more  strange,  it  would  make  the 
very  act  which  consummates  the  bar- 
gain between  the  shipper  and  master 
—  that  is,  the  delivery — destroy  the 
remedy  of  the  former  on  the  contract. 
To  whom  the  goods  belong  is  of  no 
importance  if  it  be  once  conceded 
(which  cannot  becontroverted)that  the 
right  of  property  may  be  in  one,  while 
another,  by  express  agreement,  may 
have  a  remedy  for  some  negligence  or 
misconduct  in  relation  to  it.  What- 
ever, therefore,  may  have  been  the 
right  of  the  consignees  in  this  in- 
stance, B.  cannot  contest  that  of  the 
plaintiff,  founded,  as  it  is,  on  his  own 
written  agreement.  Nor  can  any  one 
be  injured  by  a  right  of  action  for 
the  same  wrong  subsisting  in  different 
persons  at  the  same  time  (which,  how- 
ever inconvenient,  must  sometimes 
happen),  as  a  recovery  by  one  will 
always  bar  the  other's  claim.  But  a 
right  to  sue  the  master  is  not  only 
matter  of  express  contract  here;  but, 
were  it  necessary  or  proper  to  look 
beyond  the  agreement  itself,  I  should 
say  that  it  was  a  valuable  one,  con- 
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even  the  consignor's  right  of  stoppage  in  transitu  is  considered  to 
affect  the  question  of  parties,  and  the  consignor,  in  making  the 
contract  of  affreightment,  is  deemed  merely  an  agent  of  the  con- 
signee, although  the  latter  may  be  a  stranger  to  the  carrier.* 

d.  Where  Shipper  is  Both  Consignor  and  Consignee. — 
Shippers  in  control  of  merchandise  who  make  the  contract  for  its 
transportation,  and  are  both  consignors  and  consignees,  will  be 
assumed,  in  the  absence  of  proof  to  the  contrary,  to  have  suffi- 
cient title  and  right  to  m.aintain  an  action  against  the  carrier  for 
loss  or  injury  to  the  property  during  transportation.* 

e.  Party  having  Special  Property— in  General. — It  is  a  well- 
settled  rule  that  a  party  having  a  special  property  or  interest  in 
the  goods  consigned,  or  a  beneficial  interest  in  the  performance  of 
the  contract,  is  entitled  to  maintain  an  action  for  their  loss  or 
injury.' 


ferred  on  the  plaintiff  by  the  bill  of 
lading  (not  one  of  which  he  held 
merely  as  trustee),  and  which  we 
ought  not  to  deprive  him  of  under  an 
idea  of  the  owners  being  changed  as 
soon  as  the  goods  are  put  on  board. 
That  the  plaintiff  had  a  right  of  stop- 
ping them  in  transitu,  in  case  of  the 
bankruptcy  of  the  consignees,  is  con- 
ceded. From  this  will  necessarily  fol- 
low the  right  of  suing  the  master  in 
the  name  event,  in  case  of  a  delivery 
to  the  consignees  after  notice  not  to 
make  it,  or  for  an  indemnity  for  any 
misconduct  on  his  part.  *  *  *  To  de- 
termine in  whom  the  right  of  action  is, 
it  is  better  to  look  to  the  party  to 
whom  the  promise  is  made  than  to  the 
person  from  whom  the  consideration 
may  proceed."  Per  Livingston,  J., 
dissenting  in  Potter  v.  Lansing,  I 
Johns.  (N.  Y.)  227. 

1.  Blum  V.  The  Caddo,  i  Woods  (U. 
S.)  64;  Gwyn  v.  Richmond,  etc.,  R. 
Co.,  85  N.  Car.  429,  6  Am.  &  Eng.  R. 
Cas.  452;  Dawes  v.  Peck,  8  T.  R.  330. 

Goods  bought  and  paid  for  were  de- 
livered to  a  railway  company,  whose 
bill  of  lading  was  executed  to  the  ven- 
dor, acknowledging  the  receipt  of  the 
goods  to  be  conveyed  to  the  vendee. 
Held,  that  the  contract  for  transporta- 
tion was,  in  legal  effect,  with  the  ven- 
dee, and  the  company  was  liable  to 
him  for  nondelivery  of  the  goods.  In 
such  case  the  title  vests  in  the  vendee 
purchaser,  and  the  right  of  action 
against  the  carrier  is  in  the  purchaser 
himself.  Gwyn  v.  Richmond,  etc.,  R. 
Co.,  85  N.  Car.  429,  6  Am.  &  Eng.  R. 
Cas.  452. 

3  Encyc.  PI.  &  Pr.— 53.  833 


This  Doctrine  is  Extended  not  only  to 
cases  where  there  was  no  contract  be- 
tween the  consignor  and  carrier  other 
than  that  implied  from  a  delivery  of 
the  goods  for  carriage,  Gwyn  v.  Rich- 
mond, etc.,  R.  Co.,  85  N.  Car.  429,  6 
Am.  &  Eng.  R.  Cas.  452;  Blum  v.  The 
Caddo,  I  Woods  (U.  S.)  64;  but  also 
to  cases  where  there  was  a  special 
contract  of  carriage  in  writing  be- 
tween the  consignor  and  carrier,  Pot- 
ter V.  Lansing,  i  Johns.  (N.  Y.)  217. 

2.  Swift  V,  Pacific  Mail  Steamship 
Co.,  106  N.  Y.  206. 

When  Considered  Both  Consignor  and 
Consignee. — Where  it  appears  from  the 
complaint,  in  an  action  for  an  alleged 
breach  of  a  contract  to  carry  cattle, 
that  the  consignors  were  the  owners 
of  the  cattle,  and  no  consignee  is 
named  in  the  contract  of  carriage,  it 
will  be  presumed  that  the  shipment 
was  to  be  made  to  the  consignors. 
Pennsylvania  Co.  v.  Clark,  2  Ind.  App. 
146. 

3.  Illinois  Cent.  R.  Co.  v.  Miller,  32 
111.  App.  259;  Illinois  Cent.  R.  Co.  v, 
Schwartz,  13  111.  App.  490;  Southern 
Express  Co.  v.  Caperton,  44  Ala.  loi; 
Houston,  etc.,  R.  Co.  v.  Stewart,  i 
Tex.  App.  Civ.  Cas.,  §  1247;  Denver, 
etc.,  R.  Co.  V.  Frame,  6  Colo.  382,  18 
Am.  &  Eng.  R.  Cas.  637;  Thompson  v. 
Fargo,  44  How.  Pr.  (N.  Y.  Ct.  App.) 
176;  Sargent  v.  Morris,  3  B.  &  Aid. 
277;  White  V.  Bascom,  28  Vt.  268; 
Little  V.  Fossett,  34  Me.  545;  Steam- 
boat Co.  V.  Atkins,  22  Pa.  St.  522. 

Mere  Borrower  Cannot  Sue. — Suit  for 
the  destruction  of  a  picture  by  a  car- 
rier  to  whom   it    was    delivered    for 
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Factor. — Thus,  if  the  consignee  has  a  special  property  in  the 
goods  as  factor,  he  has  such  an  interest  in  the  shipment  as  will 
entitle  him  to  maintain  an  action  for  loss  or  injury  thereto.* 

Bailee.^ — Where  the  consignor  is  bailee  of  the  goods  shipped,  he 
may  bring  suit  for  loss  or  injury  to  the  goods.* 


shipment  was  brought  by  the  sister 
of  the  owner  and  consignee.  It  ap- 
peared that  he  had  permitted  her  to 
keep  the  picture  until  called  for,  and 
that  if  it  was  not  called  for  it  was  to 
be  her  property.  Held,  that  she  was 
a  mere  borrower,  without  general  or 
special  property,  and  that  she  could 
not  maintain  the  action.  Lockhart  v. 
Western,  etc.,  R.  Co.,  73  Ga.  472. 

1.  Houston,  etc.,  R.  Co.  v.  Stewart, 
I  Tex.  App.  Civ.  Cas.,  §  1246;  Bos- 
ton, etc.,  R.  Co.  V.  Warrior  Mower 
Co.,  76  Me.  251;  Wolf  V.  Missouri 
Pac.  R.  Co.,  97  Mo.  473,  37  Am.  & 
Eng.  R.  Cas.  715.  Compare  Walter 
V.  Ross,  2  Wash.  (U.  S.)  283. 

Where  a  mower  company  consigned 
and  forwarded  a  lot  of  mowing-ma- 
chines to  one  D.,  under  a  contract,  by 
the  terms  of  which  D.  was  to  pay 
freight  on  them  and  sell  them  for  a 
specified  commission,  and  account  to 
the  company  therefor  at  a  specified 
price,  it  was  held  that  the  contract 
did  not  change  the  title  to  the  ma- 
chines, but  that  D.  had  such  a  special 
property  in  the  machines  as  to  main- 
tain an  action  against  the  carrier  for 
damages  to  the  property  sustained  by 
himself,  and  also  for  such  injuries  as 
accrued  to  the  mower  company  as 
general  owners.  Boston,  etc.,  R.  Co. 
V.  Warrior  Mower  Co.,  76  Me.  251. 

Factor  a  Trustee  of  an  Express  Trust. 
— A  factor  for  the  consignor  of  goods, 
who  has  no  interest  in  the  goods  be- 
yond his  lien  for  commissions,  but 
who  is  the  consignee  in  the  bill  of 
lading,  is  a  "trustee  of  an  express 
trust,"  within  the  meaning  of  the 
Missoitri  statute,  and  may,  when  he 
has  contracted  with  the  carrier  for  the 
delivery  of  the  goods  to  himself, 
maintain  an  action  in  his  own  name 
for  their  wrongful  delivery  to  another. 
Wolfe  V.  Missouri  Pac.  R.  Co.,  97  Mo. 
473.  37  Am.  &  Eng.  R.  Cas.  715. 

Conflicting  Directions  as  to  Shipment. — 
Where  a  railroad  company  receipted 
for  goods  to  be  shipped  to  factors  at 
the  place  of  destination,  but  the  ship- 
per signed  a  declaration  in  which  the 


goods  were  mentioned  as  being  con- 
signed to  the  factors'  principals,  and 
the  goods  were  so  shipped,  it  was 
held  that  the  factors,  never  having 
come  into  the  possession  of  the  goods, 
had  no  lien  thereon,  and  could  not 
maintain  an  action  against  the  carrier 
in  respect  thereto.  Clark  v.  Great 
Western  R.  Co.,  8  U.  C.  C.  P.  191. 

Bankruptcy  of  Factor  before  Acquiring 
Possession.  —  If  a  factor  accepts  bills 
drawn  by  his  principal  upon  the  faith 
of  consignments  agreed  to  be  made  by 
the  principal  to  the  factor,  and  both 
of  them  become  bankrupts  before  a 
cargo  consigned  comes  in  possession 
of  the  factor,  his  assignees  have  no 
property  in  such  cargo,  and  cannot 
recover  the  price  of  it  against  the  as- 
signees of  the  principal  if  the  latter 
assignees  have  sold  it  and  received 
the  purchase -money.  Kilnoch  v. 
Craig,  3  T.  R.  783. 

2.  Freeman  v.  Birch,  i  N.  &  M.  420, 
3  Q.  B.  492,  43  E.  C.  L.  835;  Nicolls 
V.  Bastard,  2  C,  M.  &  R.  659;  Great 
Western  R.  Co.  v.  McComas,  33  111. 
187;  Elkins  V.  Boston,  etc.,  R.  Co.,  19 
N.  H.  337;  Murray  v.  Warner,  55  N. 
H.  549;  White  V.  Bascom,  28  Vt.  268; 
Moran  v.  Portland  Steam  Packet  Co., 
35  Me.  55;  Dows  V.  Cobb,  12  Barb. 
(N.  Y.)3io. 

Plaintiff,  a  laundress  at  Hammer- 
smith, delivered  laundry  to  a  carrier 
for  transportation  to  the  owner  at 
London,  and  the  goods  were  lost  in 
transittt.  Held,  that  she  was  entitled 
to  sue  for  the  loss.  Freeman  v.  Birch, 
I  N.  &  M.  420,  3  Q.  B.  492,  43  E.  C.  L. 

835. 

Bailor. — Though  this  right  is  clearly 
established,  the  bailor  is  not  neces- 
sarily excluded  from  bringing  an  ac- 
tion if  he  chooses  to  anticipate  the 
bailee  in  so  doing.  The  rule  is  that 
either  the  bailor  or  the  bailee  may  sue, 
and  whichever  first  obtains  damages, 
it  is  a  full  satisfaction.  Elkins  v. 
Boston,  etc.,  R.  Co.,  19  N.  H.  337; 
Nicolls  V.  Bastard,  2  C,  M.  &  R.  659; 
Murray  v.  Warner,  55  N.  H.  549; 
White  V.  Bascom,  28  Vt.  268. 
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Agent. — So  also  an  agent  who  had  consigned  a  package  of 
money  to  his  principal  was  held  entitled  to  sue  for  its  loss.* 

General  Owner. — In  all  these  cases,  however,  the  general  owner 
also  has  the  right  to  sue.* 

Effect  of  Recovery. — But  a  recovery  by  one  constitutes  a  bar  to  an 
action  by  the  other.^ 

/.  Undisclosed  Principal. — Though  an  agent  makes  a  con- 
tract for  the  transportation  of  goods,  without  disclosing  the  fact 
that  he  is  acting  merely  as  agent,  his  principal  is  entitled  to  sue 
the  carrier  for  loss  or  injury  to  the  goods.'* 


1.  Southern  Express  Co.  v.  Caper- 
ton,  44  Ala.  roi. 

Forwarding  Merchants  who  have  Paid 
Freight. — A.  &  Co.,  forwarding  mer- 
chants to  Philadelphia,  paid  freight 
from  New  York  to  Philadelphia  on 
goods  which  were  in  transit  from  New 
York  to  Cincinnati,  and  they  delivered 
the  goods  to  the  defendants,  the  Bal- 
timore and  Philadelphia  Steamboat 
Company,  to  be  conveyed  to  Balti- 
more and  there  delivered  to  the  Cum- 
berland Railroad  Company  for  car- 
riage to  Cumberland,  there  to  be  de- 
livered to  the  agents  of  the  plaintiffs 
for  carriage  in  the  line  of  their  desti- 
nation. Held,  that  A.  &  Co.  could 
maintain  assumpsit  on  the  contract 
against  the  defendants  for  damage  to 
the  goods  whilst  under  their  charge, 
and  recover  the  entire  amount  of  the 
loss  for  the  benefit  of  themselves  and 
the  owners  of  the  goods,  especially 
as  the  latter  were  parties  to  the  rec- 
ord and  precluded  from  further  claim. 
Steamboat  Co.  v.  Atkins,  22  Pa.  St. 
522. 

2.  Illinois  Cent.  R.  Co.  v.  Miller, 
32  111.  App.  259;  Illinois  Cent.  R.  Co. 
V.  Schwartz,  13  111.  App.  490;  South- 
ern Express  Co.  v.  Caperton,  44  Ala. 
loi;  Denver,  etc.,  R.  Co.  v.  Frame, 
6  Colo.  382,  18  Am.  &  Eng.  R.  Cas. 
637;  Green  v.  Clark,  12  N.  Y.  343; 
Steamboat  Farmer  v.  McCraw,  26 
Ala.  189;  Elkins  v.  Boston,  etc..  R. 
Co.,  19  N.  H.  337;  Murray  v.  Warner, 
53  N.  H.  549;  White  v.  Bascom,  28 
Vt.  268;  NicoUs  V.  Bastard,  2  C,  M.  & 
R.  659. 

3.  Denver,  etc.,  R.  Co.  v.  Frame,  6 
Colo.  382,  18  Am.  &  Eng.  R.  Cas. 
637;  Illinois  Cent.  R.  Co.  v.  Miller, 
32  111.  App.  259;  Illinois  Cent.  R. 
Co.  V.  Schwartz,  13  111.  App.  490; 
Southern  Express  Co.  v.  Caperton,  44 
Ala.  loi:  Murray  v.  Warner,  55  N. 
H.  549;  Steamboat  Farmer  v.  McCraw, 


26  Ala.  189;  White  v.  Bascom,,  28  Vt. 
286;  Green  v.  Clark,  12  N.  Y.  343; 
Nicolls  V.  Bastard,  2  C,  M.  &  R. 
659- 

4.  Ames  v.  First  Division,  etc.,  R. 
Co.,  12  Minn.  412;  Elkins  v.  Boston, 
etc.,  R.  Co.,  19  N.  H.  337;  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank, 
6  How.  (U.  S.)  344;  Sanderson  v.  Lam- 
berton,  6  Binn.  (Pa.)  129.  See  also 
Taintor  v.  Prendergast,  3  Hill  (N.  Y.) 
72;  Ford  V.  Williams,  21  How.  (U.  S.) 
287;  Sims  V.  Bond,  5  B.  &  Ad.  389,  27 
E.  C.  L.  97;  Higgins  v.  Senior,  8  M. 
&  W.  834. 

Instances. — In  an  action  on  a  con- 
tract of  affreightment  to  recover  for 
specie  lost  by  the  burning  of  defend- 
ant's steamer,  it  appeared  that  one  H. 
was  engaged  in  the  business  of  carry- 
ing parcels  for  hire,  and  for  that  pur- 
pose had  made  an  arrangement  with 
respondents  whereby  he  was  allowed 
the  privilege  of  transporting  such  par- 
cels by  their  steamer.  A  package  of 
money  belonging  to  libellants  was  de- 
livered to  H.  for  transportation,  and 
for  that  purpose  he  placed  it  in  the 
respondents'  hands.  The  court  said: 
"  Under  these  circumstances  the  con- 
tract between  H.  and  the  respondents 
for  the  transportation  of  the  specie 
was,  in  contemplation  of  law,  a  con- 
tract between  them  and  the  libellants, 
and  although  made  in  his  own  name, 
and  without  disclosing  his  employers 
at  the  time,  a  suit  may  be  maintained 
directly  upon  it,  in  their  names."  New 
Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  (U.  S  )  379. 

Where  plaintiff's  agent  placed  plain- 
tiff's coat  in  a  bundle  with  his  own 
coat,  and  delivered  it  to  defendants 
for  transportation,  without  disclosing 
plaintiff's  name,  plaintiff  was  entitled 
to  sue  defendants  for  the  loss  of  the 
coat.  Elkins  v.  Boston,  etc.,  R.  Co., 
19  N.  H.  337. 
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g.  Indorsee  or  Assignee  of  Bill  of  Lading — At  common 
Law. — Bills  of  lading  stand  in  the  place  of  the  goods  they  repre- 
sent, and  delivery  or  indorsement  of  them  transfers  the  right  of 
property  in.  the  goods,  but  not  in  the  contract  itself,  so  as  to 
enable  the  indorsee  to  maintain,  at  common  law,  an  action  on  it 
in  his  own  name.*  It  would  therefore  follow  that,  in  the  ab- 
sence of  a  statute  making  the  bill  of  lading  negotiable,  the  in- 
dorsee or  assignee  cannot  sue  thereon  in  his  own  name,  but  must 
sue  in  the  name  of  the  assignor,  for  his  use.* 

Under  Statutes.  —  In  many  jurisdictions  bills  of  lading  are  negotiable 
by  express  enactment,  and  assignees  or  indorsees  thereof  may 
bring  action  on  them.'  It  must  be  borne  in  mind,  though,  that 
the  indorsee  or  assignee  acquires  no  other  or  greater  rights  than 


1.  Baltimore,  etc.,  R.  Co.  v.  Wil- 
kens,  44  Md.  ii;  Thompson  v.  Dom- 
iny,  14  M.  &  W.  403,  15  L.  J.  Exch. 
320;  Howard  v.  Shepherd,  9  C.  B.  297, 
19  L.  J.  C.  P.  249;  Knight  z/.  St.  Louis, 
etc.,  R.  Co.,  141  111.  no. 

2.  Knight  v.  St.  Louis,  etc.,  R.'  Co., 
141  111.  no,  affirming  40  111.  App.  471. 

3.  The  Figlia  Maggiore,  L.  R.,  2 
Adm.  106,  37  L.  J.  Adm.  52;  i8  L.  T., 
N.  S.  532;  The  Freedom,  22  L.  T.,  N. 
S.  175;  The  Felix,  37  L.  J.  Adm.  48,  17 
W.  R.  102,  18  L.  T.,  N.  S.  587,  L.  R.,  2 
Adm.  273;  Robinson  v.  Memphis,  etc., 
R.  Co.,  9  Fed.  Rep.  129;  Haas  v.  Kan- 
sas City,  etc.,  R.  Co.,  81  Ga.  792,  35 
Am.  &  Eng.  R.  Cas.  572;  Shaw  v.  St. 
Louis  Merchants'  Nat.  Bank,  loi  U. 
S.  557;  Merchants'  Bank  v.  Union  R., 
etc.,  Co.,  69  N.  Y.  2)13%offirming  8  Hun 
(N.  Y.)  249;  Tiedeman  v.  Knox,  53 
Md.  613. 

In  a  suit  for  damages  to  cargo,  and 
for  improper  delivery  by  the  con- 
signees, who  were  also  assignees  of 
the  bills  of  lading,  it  was  held  that 
they  had  a  personal  standing  both  as 
to  negligence  and  to  breach  of  con- 
tract.    The  Freedom,  22  L.  T.,  N.  S., 

175. 

A  bill  of  lading  had  been  indorsed 
to  P.  &  Co.,  who  had  agreed  to  sell 
the  cargo  to  B.  &  Co.,  but  the  pur- 
chase money  had  not  been  paid.  Held, 
that  P.  &  Co.  were  proper  parties  to 
sue  in  respect  of  a  breach  of  contract 
for  delivery  of  the  cargo.  The  Felix, 
37  L.  J.  Adm.  48,  17  W.  R.  102,  18  L. 
T.,  N.  S.  587,  L.  R.,  2  Adm.  273. 

The  English  Statute. — By  18  &  19 
Vict.,  c.  Ill,  §  I,  the  consignee  of 
goods  named  in  a  bill  of  lading,  or 
the  indorsee  of  a  bill  of  lading  to  whom 


the  goods  shall  have  passed  by  such 
indorsement,  has  transferred  to  and 
vested  in  him  all  rights  of  suit,  and 
he  is  subject  to  the  same  liabilities,  in 
respect  to  such  goods,  as  if  the  con- 
tract in  the  bill  of  lading  had  been 
made  with  himself.  The  Freedom, 
L.  R.,  3  P.  C.  594  24  L.  T.,  N.  S.  452. 
See  also  The  Helene,  B.  &  L.  415,  4 
Moore  P.  C.  C,  N.  S.  70. 

Effect  of  Indorsement  over  to  Third 
Person,  under  English  Statute.  —  Un- 
der 18  &  19  Vict.,  c.  Ill,  ^  I,  the 
rights  and  liabilities  of  the  indorsee 
pass  from  him  by  indorsement  over  to 
a  third  person.  Smurthwaite  v.  Wil- 
kins,  II  C.  B.,  N.  S.  842,  31  L.  J.  C.  P. 
214;  10  W.  R.  386,  5  L.  T.,  N.  S. 
842. 

Effect  of  Beindorsement.  —  Where  a 
consignor  indorses  in  blank  and  de- 
posits with  a  banker,  to  secure  ad- 
vances, a  bill  of  lading,  by  which 
goods  are  deliverable  to  order  or  as- 
signs, and  the  bill  of  lading  is  rein- 
dorsed  and  redelivered  to  the  con- 
signor on  payment  of  the  sum  loaned, 
he  is  placed  in  the  same  position  to- 
wards the  carriers  as  he  occupied  be- 
fore indorsing  the  bill  of  lading,  and 
may  sue  them  for  a  breach,  whether 
such  breach  occurred  after  or  before 
the  reindorsement.  Short  i/.  Simpson, 
I  H.  &  R.  181,  L.  R.,  I  C.  P.  248,  12 
Jur.,  N.  S.  258,  35  L.  J.  C.  P.  147. 

Action  against  Vessel  by  Assignee. — 
Under  the  Minnesota  statute  author- 
izing "  any  person  "  who  has  a  claim 
against  a  vessel  to  bring  an  action 
against  it  by  name,  the  assignee  of 
any  such  claim  may  maintain  the  ac- 
tion in  his  own  name.  Reynolds  v. 
Steamboat  Favorite,  xo  Minn.  242. 
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the  assignor  had,  since,  by  the  transfer,  only  such  title  as  the 
transferrer  had  at  the  time  passes.* 

h.  Insurance  Companies— At  Law.— Where  goods  shipped  are 
insured,  and  loss  or  injury  occurs,  a  payment  by  the  insurance 
company  for  the  loss  or  injury  sustained  works  an  equitable  as- 
signment  of  the  claim  against  the  carrier  ;  but  an  action  can  only 
be  brought  in  the  name  of  the  insurer  as  trustee,  or  to  the  use  of 
the  insurance  company.* 

In  Admiralty  the  rule  as  to  parties  is  different,  and,  as  in  equity, 
the  suit  may  be  brought  in  the  name  of  the  insurer,  as  being  the 
real  party  in  interest.' 

i.  Joinder  of  Parties.— Where  one  contract  of  shipment  is 
made  in  behalf  of  several  owners,  a  joint  action  may  be  main- 
tained by  them  for  a  loss.  If  there  are  a  joint  contract  and  a  joint 
consideration,  it  is  immaterial  that  the  plaintiffs  have  a  sepa- 
rate interest  in  the  subject-matter.'*     If  one  of  two  or  more  joint 


1.  Dickson  v.  Merchants'  Elevator 
Co.,  44  Mo.  App.  498;  Alabama  Nat. 
Bank  v.  Mobile,  etc.,  R.  Co.,  42  Mo. 
App.  284;  Hunt  V.  Mississippi  Cent. 
R.  Co.,  29  La.  Ann.  446;  Haas  v. 
Kansas  City,  etc.,  R.  Co.,  81  Ga.  792, 
35  Am.  &  Eng.  R.  Cas.  572.  But  see 
The  Emilien  Marie,  32  L.  T.,  N.  S.  435, 
44  L.  J.  Adm.  9. 

If  a  shipper  takes  a  bill  of  lading 
to  himself  as  consignee  and  the  car- 
rier delivers  the  goods  to  another, with 
the  shipper's  consent,  but  without  sur- 
render of  the  bill  of  lading,  a  subse- 
quent assignee  of  the  bill  of  lading, 
though  acquiring  it  without  notice 
and  for  value,  has  no  recourse  against 
the  carrier.  Alabama  Nat.  Bank  v. 
Mobile,  etc.,  R.  Co.,  42  Mo.  App.  284. 

2.  Gales  z/.  Hailman,  11  Pa.  St.  515; 
Peoria  M.  &  F.  Ins.  Co.  v.  Frost,  37 
111.  333;  yEtna  Ins.  Co.  v.  Hannibal, 
etc.,  R.  Co.,  3  Dill.  (U.  S.)  i;  Mobile, 
etc.,  R.  Co.  V.  Jurey,  iii  U.  S.  584, 
i6  Am.  &  Eng.  R.  Cas.  132.  See  also 
Texas,  etc.,  R.  Co.  v.  Levi,  59  Tex. 
677;  Hart  V.  Western  R.  Co.,  13  Met. 
(Mass.)  99;  Connecticut  Mut.  L.  Ins. 
Co.  V.  New  York,  etc.,  R.  Co.,  25 
Conn.  265;  Bean  v.  Atlantic,  etc.,  R. 
Co.,  58  Me.  82;  Rockingham  Mut.  F. 
Ins.  Co.  V.  Bosher,  39  Me.  253;  Mason 
V.  Sainsbury,  3  Doug.  61;  26  E.  C.  L. 
36;  Clark  V.  Blything,  3  D.  &  R.  489. 
Compare  Swarthout  v.  Chicago,  etc., 
R.  Co.,  49  Wis.  625;  Connecticut  F. 
Ins.  Co.  V.  Erie  R.  Co.,  73  N.  Y.  399. 

Principle  on  which  Recovery  Allowed. — 
The  principle  upon  which,  in  any  case, 
an  insurance  company  is  permitted  to 


recover  against  a  party  whose  wrong- 
ful act  has  caused  the  loss  which  such 
company  has  been  compelled  to  pay, 
is  not  based  upon  the  idea  of  a  direct 
legal  right  of  the  company  against  the 
wrongdoer,  but  upon  the  equitable 
doctrine  of  subrogation,  under  which 
it  succeeds  to,  and  is  entitled  to,  a  ces- 
sion of  all  the  means  of  redress  held 
by  the  party  indemnified,  against  the 
party  whose  act  has  caused  the  loss. 
And  this  right  can  only  be  enforced 
in  the  name  of  the  party  taking  out 
the  insurance.  Connecticut  Mut.  L. 
Ins.  Co.  V.  New  York,  etc.,  R.  Co.,  25 
Conn.  265. 

Insurance  Company  not  a  Party  Plain- 
tiff. —  An  allegation,  in  a  petition 
against  a  carrier  to  recover  for  a  dam- 
age to  goods  in  shipment,  that  the  suit 
is  for  the  use  of  an  insurance  company, 
does  not  make  it  the  suit  of  the  insur- 
ance company;  the  averment  is  proper 
to  protect  the  interest  of  the  insurance 
company,  but  does  not  make  that  com- 
pany plaintiff.  East  Line,  etc.,  R.  Co. 
V.  Hall,  64  Tex.  615. 

3.  The  Sydney,  27  Fed.  Rep.  119; 
Fretz  V.  Bull,  12  How.  (U.  S.)  466. 

4.  Metcalfe  v.  London,  etc.,  R.  Co., 
4  C.  B.,  N.  S.  307,  93  E.  C.  L.  307, 

A  box  containing  goods,  some  of 
which  were  the  property  of  A  and 
the  rest  the  property  of  B,  was  de- 
livered on  their  behalf  by  a  third  per- 
son at  a  railway  station  for  transpor- 
tation. The  box  was  addressed  to 
A,  and  was  received  by  him  at  his 
destination,  and  he  paid  the  freight. 
Held,  a    joint    bailment  in   respect  of 
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owners  or  partners  makes  the  contract  of  shipment,  he  may  sue 
alone  for  loss  or  injury.*  Nevertheless,  joint  owners  may  join  in 
an  action  for  loss  or  injury  to  a  consignment,  though  the  contract 
of  shipment  was  made  out  in  the  names  of  two  of  them  only — the 
joint  ownership  of  the  other  plaintiff  or  plaintiffs  being  unknown 
to  the  carrier.* 


which  a  joint  action  might  be  main- 
tained by  A  and  B  for  loss  of  the 
goods.  ^Ietcalfe  v.  London,  etc.,  R. 
Co.,  4C.  B.,  N.  S.  307,  93  E.  C.  L.  307. 

Several  Plaintiffs  Having  Several  Causes 
of  Action — Under  English  Statute.  —  By 
virtue  of  Order  16,  authorizing  the 
joinder,  as  plaintiffs,  of  all  persons  in 
whom  the  right  to  any  relief  claimed 
is  alleged  to  exist,  whether  jointly, 
separately,  or  in  the  alternative,  and 
a  judgment  for  any  one  or  more  of 
them  found  entitled  to  relief;  and 
Order  18,  providing  that  the  plaintiff 
may  unite  in  the  same  action  several 
causes  of  action  (but  if  it  appears  to 
the  court  that  any  of  such  causes  of 
action  cannot  be  conveniently  tried  or 
disposed  of  together,  the  court  or 
judge  may  order  separate  trials  of 
any  of  such  causes  of  action)' the  sev- 
eral shippers  of  different  shipments  of 
cotton  delivered  to  the  same  vessel  for 
carriage  to  the  same  place  may  join  in 
an  action  against  the  carrier,  on  their 
respective  bills  of  lading,  for  damages 
for  short  deliveries.  Hannay  v. 
Smurthwaite  (1893),  2  Q.  B.  413. 

In  Admiralty. — Where  several  par- 
ties ship  goods  by  the  same  vessel, 
under  separate  contracts  of  affreight- 
ment, and  the  goods  are  injured  by 
the  same  disaster,  they  may  unite  in 
filing  a  libel  to  recover  the  damages 
thereby  sustained.  Their  right  to 
join  is  within  the  reason  of  the  rule 
laid  down  in  collision  and  other  cases, 
to  prevent  multiplicity  of  suits  resting 
on  a  common  ground.  Sun  Mut.  Ins. 
Co.  V.  Mississippi  Valley  Transp.  Co., 
14  Fed.  Rep.  699;  The  Queen  of  the 
Pacific,  61  Fed.  Rep.  213. 

Joinder  of  Consignor  and  Consignee. — 
Plaintiff  shipped  goods  by  defendant 
on  bills  of  lading,  describing  them  as 
shipped  by  plaintiff,  to  be  delivered  to 

's  order  or  his  assigns,  he  or  they 

paying  freight.  Plaintiff  indorsed  the 
bills  of  lading  to  the  parties  to  whom 
he  had  sold  the  goods,  and  the  con- 
signees paid  the  drafts  drawn  on 
them  for  the  price  and,  the  goods 
having  been  injured  in  transit,  made 
claims  upon  plaintiff  for  the  price. 
Plaintiff  having  sued  for  the  damages 


was  nonsuited  for  want  of  interest. 
The  court,  withoutdeciding  as  to  plain- 
tiff's right  of  action,  set  aside  the  non- 
suit and  directed  a  new  trial,  with 
leave  to  plaintiff  to  join,  as  coplaintiffs, 
any  or  all  of  the  consignees  or  in- 
dorsees of  the  bills  of  lading,  the  evi- 
dence already  given  to  stand,  with 
any  additions  the  party  might  desire, 
reserving  all  costs.  Hately  v.  Mer- 
chants' Despatch  Co.,  2  Ont.  Rep. 
385. 

1.  Missouri  Pac.  R,  Co.  v.  Smith,  84 
Tex.  348;  Taylor  v.  Steamboat  Robert 
Campbell, 20  Mo. 254;  Texas,etc.,R.Co. 
V.  Klepper  (Tex.  Civ.  App.,  1893),  24 
S.  W.  Rep.  567.  But  see  Swift  v. 
Pacific  Mail  Steamship  Co.,  106  N.  Y. 
206,  from  which  a  contrary  rule  might 
be  inferred.  This  action  was  for 
breach  of  acontract  to  carry  whale  oil, 
and  it  was  objected  that  certain  sea- 
men were  joint  owners  with  the  ship- 
pers and  should  have  been  joined. 
After  reviewing  the  evidence,  the 
court  said:  "  It  is  more  reasonable  to 
suppose,  from  such  evidence,  that 
the  seamen  were  simply  interested  in 
the  proceeds  of  the  oil.  *  *  *  We  are 
therefore  of  opinion  that  the  seamen 
were  not  necessary  parties  to  the 
action." 

Express  Statutory  Authority  for  Suit 
by  Contracting  Parties. — Under  Mans- 
field Ark.  Dig.,  g  4935,  which  provides 
that  a  person  in  whose  name  a  con- 
tract is  made  for  the  benefit  of  an- 
other may  sue,  without  joining  with 
him  the  person  for  whose  benefit  the 
suit  is  prosecuted,  a  shipper  in  whose 
name  alone  the  bill  of  lading  is  made 
out  may  sue  in  his  own  name  alone 
for  damage  to  the  goods,  though  other 
persons  are  part  owners  of  the 
goods.  Cantwell  v.  Pacific  Express 
Co.,  58  Ark.  487. 

Action  by  Tenant  in  Common  against 
Cotenant. — One  tenant  in  common  of  a 
personal  chattel  may  maintain  an 
action  against  his  cotenant,  by  whom 
such  chattel  was  received  as  a  commoa 
carrier,  and  by  whose  negligence  it 
was  destroyed.  Herrin  v.  Eaten.  13 
Me.  193. 

2.  Day  v.  Ridley,  16  Vt.  48. 
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Consignment  to  One  of  Two  Owners. — In  case  of  a  consignment  to  one 
of  two  joint  owners,  there  is  a  conflict  of  authority  as  to  whether 
the  one  to  whom  the  consignment  was  made  can  sue  alone  for 
loss  or  injury.     This  point  has  been  ruled  both  ways.* 

3.  Parties  Defendant— rt-.  Mere  Servant  or  Agent. — The  gen- 
eral  rule  is  that  an  action  for  loss  or  injury  must  be  brought 
against  the  carrier,  and  not  against  a  mere  servant  or  agent.* 
There  are,  however,  a  few  well-recognized  exceptions. 

Where  Servant  Receives  Reward. — If  the  property  is  delivered  to  the 
servant  to  carry  for  his  own  gain,  and  not  for  the  master's  profit, 
the  servant,  and  not  the  master,  is  the  party  to  be  sued  for  the 
loss.' 

Where  Transportation  is  without  the  Scope  of  Carrier's  Business. — Again,  if 
property  should  be  intrusted  for  transportation  to  a  servant  not 
authorized  to  receive  it  by  the  ordinary  business  of  his  employer.s, 
and  they  are  not  entitled  to  a  share  of  the  profits,  they  cannot  be 
sued  for  loss  or  injury.* 

Master  of  Vessel. — The  most  important  exception  to  the  above 
rule  is  in  the  case  of  the  master  of  a  vessel.  Where  loss  or  injury 
occurs  during  transportation,  either  he  or  the  owner  may  be  sued, 
at  the  option  of  the  plaintiff.*     Here  the  master  as  well  as  the 


1.  In  Alabama  the  person  to  whom 
the  goods  are  shipped  may  sue  alone. 
Southern  Express  Co.  v.  Armstead,  50 
Ala.  350. 

In  Texas  the  owners  must  join.  Mis- 
souri Pac.  R.  Co.  v.  Rushin,  3  Tex. 
App.  Civ.  Cas.,  §   317. 

2.  Williams  v.  Cranston,  2  Stark. 
82,  3  E.  C.  L.  326,  which  was  an  ac- 
tion of  case  against  the  driver  of  a 
stage-coach  for  loss  of  a  parcel.  It 
did  not  appear  that  upon  the  delivery 
of  the  parcel  any  contract  had  been 
made  for  a  reward  to  be  paid  for  the 
conveyance,  and  the  court  (by  Lord 
Ellenborough)  said:  "  If  the  defend- 
ant could  be  considered  as  having 
taken  the  watch  to  be  carried  on  his 
own  account,  for  a  reward  to  be  paid 
to  him,  he  would  be  liable,  although 
he  acted  in  fraud  of  his  master.  If 
it  could  be  shown  that  he  had  been 
in  the  habit  of  carrying  parcels  for 
hire  the  case  would  certainly  be  al- 
tered, but  being  the  mere  servant,  it 
cannot  be  inferred  that  he  took  the 
parcel  to  be  carried  for  hire  without 
further  proof." 

3.  Butler  v.  Basing,  2  C.  &  P.  613, 
12  E.  C.  L.  287. 

4.  Citizens'  Bank  v.  Nantucket 
Steamboat  Co.,  2  Story  (U.  S.)  34; 
Shelden   v.    Robinson,    7   N.   H.    157. 


See  also  Elkins  v.  Boston,  etc.,  R.  Co., 
23  N.  H.  275. 

6.  Patton  V.  Magrath,  i  Rice  (S. 
Car.)  162;  Boson  v.  Sandford,  i  Show. 
161;  Morse  z/.  Slue,  i  Mod.  85;  Priestly 
V.  Fernie,  11  Jur.,  N.  S.  813,  34  L.  J. 
Exch.  173. 

Effect  of  Special  Contract. — The  rule 
that  either  owner  or  master  may  be 
sued,  is  subject  to  the  qualification 
that  if  there  is  a  special  contract  with 
the  owner  the  master  is  not  liable, 
and  iiice  versa.  Bac.  Abr.  Actions  B.; 
Marsh,  on  Ins.  241;  i  Chit,  on  Pldgs. 
(i6th  Am.  ed.)  35^/;  Angell  on  Car..  § 
518. 

Undisclosed  Charter  Party — Effect. — 
The  plaintiffs  were  assignees,  for  valu- 
able consideration,  of  bills  of  lading 
for  one  thousand  barrels  of  oil-cake 
shipped  on  board  the  Figlia  Maggiore, 
at  New  York, and  which  the  master  had 
agreed  "  to  deliver  in  like  good  order 
and  condition  at  the  port  of  London." 
The  vessel  was  at  the  time  under  a 
charter  party,  of  which  the  shippers 
were  ignorant,  the  master  having  put 
up  the  ship  as  a  general  ship.  The 
oil-cake  was  stowed  with  hogsheads 
of  tobacco,  oaken  staves  being  placed 
between  them.  A  suit  having  been 
brought  by  the  assignees  of  the  bills 
of    lading  against  the  shipowner  for 
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owner  is  regarded  by  the  law  as  a  common  carrier.*  The  reason 
for  the  rule  is  that  it  is  necessary  to  confide  largely  in  the  honesty 
of  the  master,  and  to  give  great  opportunity  to  commit  frauds 
which  it  would  be  impossible  to  trace.* 

Joinder  of  Master  and  Owner. — The  liability  of  the  master,  however, 
is  distinct  from  that  of  the  owner ;  and  while  the  former  is  liable 
to  precisely  the  same  extent,  and  in  the  same  form  of  action,  as 
the  latter,  each  is  liable  in  a  different  character  and  on  a  different 
ground,  and  they  cannot  be  joined.' 

b.  Suit  in  Rem. — Where   a   consignment  is   lost  or   injured 


damage  suffered  by  the  oil-cake  on 
the  voyage — held,  that  as  the  vessel 
had  been  put  up  as  a  general  ship,  and 
as  they  had  no  knowledge  of  the  char- 
ter party,  the  owner  was  the  proper 
person  to  be  sued.  The  Figlia  Mag- 
giore,  L.  R.  2  Adm.  io6,  37  L.  J. 
Adm.  52,  18  L.  T.,  N.  S.  532. 

Judgment  against  One  Bars  Suit 
against  Other. — Separate  actions  can- 
not be  maintained  against  the  master 
and  the  owner  of  a  ship  for  the  same 
cause  of  action.  Though  the  plaintiff 
may  elect  to  sue  either,  he  cannot, 
after  he  has  sued  the  one  to  judgment, 
maintain  another  action  against  the 
other.  Priestly  v.  Fernie,  11  Jur., 
N.  S.  813,  34  L.  J.  Exch.  173. 

Exception— A^^r/,^  Carolina. — In  this 
state,  an  action  having  been  brought 
against  the  owners  and  the  master  of 
a  steamboat  jointly,  the  court  held 
that  the  master  was  not  a  common 
carrier,  but  a  mere  servant  of  the 
owner,  and  that  the  master  could  not 
be  made  liable  without  proof  of  negli- 
gence or  unskilfulness  on  his  part. 
Walston  V.  Myers,  5  Jones  (N.  Car.) 
177. 

1.  M'Clures  v.  Hammond,  i  Bay 
(S.  Car.)  99;  Patton  v.  Magrath,  i 
Rice  (S.  Car.)  162;  Bell  v.  Reed,  4 
Binn.  (Pa.)  27;  Schieffelin  v.  Harvey, 
6  Johns.  (N.  Y.)  170;  Watkinson  v. 
Laughton,  8  Johns.  (N.  Y.)  213;  Elli- 
ott V.  Rossell,  10  Johns.  (N.  Y.)  i; 
Laveroni  v.  Drury,  8  Exch.  166;  Gar- 
rison V.  Memphis  Ins.  Co.,  19  How. 
(U.  S.)  315;  Hastings  v.  Pepper,  11 
Pick.  (Mass.)  40. 

2.  Elliott  V.  Rossell,   10  Johns.  (N. 

Y.)3i- 

"The  general  doctrine  is  that  the 
master  must  make  good  the  loss  or 
damage  accruing  to  the  goods  which 
he  undertook  to  carry  safely  for  hire. 
*  *  *  The  rule  is  in  furtherance  of 
the  general  policy  of  the  marine  law. 


which  holds  the  master  responsible,  as 
a  common  carrier,  for  accidents  and  all 
causes  of  loss  not  coming  within  the 
exception  in  the  bill  of  lading.  It  takes 
away  all  temptation  to  withhold  a  de- 
livery of  the  goods,  and  exempts  the 
shipper  from  the  hard  task  of  under- 
taking to  detect,  in  every  case,  the 
negligence,  fault,  or  fraud  of  the 
carrier;  and  it  must  be  admitted  that 
the  rule  would  be  highly  just  and 
necessary,  if  the  loss  was  imputable 
to  either  of  those  causes."  Per 
Spencer,  J.,  in  Watkinson  v.  Laugh- 
ton,  8  Johns.  (N.  Y.)  217. 

And  it  has  also  been  assigned  as  a 
reason,  that  the  policy  of  the  law  in 
making  the  master  liable  is  to  induce 
him  to  employ  honest  men  in  his  ser- 
vice. Watkinson  v.  Laughton,  8  Johns. 
(N.  Y.)2i3. 

3.  Patton  V.  Magrath,  i  Rice  (S. 
Car.)  162;  Rich  v.  Coe,  Cowp.  636. 

Liability  of  Master  and  of  Owner  Dis- 
tinguished.— The  owners  "are  bound  by 
his  [the  master's]  contracts,  by  reason 
of  their  employment  of  the  ship  and 
of  the  profit  which  they  derive  from 
it  by  the  receipt  of  the  freight  money. 
The  master  is  also  liable  on  his  own 
contract  for  the  transportation  of  the 
goods,  and  by  virtue  of  his  taking 
charge  of  them  for  that  purpose. 
The  liability  of  the  owners  is  implied 
by  law  from  the  nature  of  the  employ- 
ment, on  the  ground  of  public  policy. 
The  liability  of  the  master  seems 
rather  to  be  by  express  undertaking, 
and  although  he  is  not  owner  and  re- 
ceives no  part  of  the  freight,  yet.  on 
the  same  ground  of  public  policy,  and 
in  favor  of  commerce,  he  is  made 
personally  responsible  on  his  under- 
taking, even  where  the  owners  are 
known;  which  is  thus  far  a  departure 
from  the  general  law  of  principal  and 
agent."  Patton  v.  Magrath,  i  Rice  (S. 
Car.)  162. 
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during  transportation  by  a  water  carrier,  suit    may  be  brought 
against  the  vessel  by  name.* 

c.  Joinder  as  Affected  by  Form  of  Action. — This  ques- 
tion has  already  been  considered  in  the  discussion  of  the  advan- 
tages peculiar  to  actions  ex  delicto  and  actions  ex  cojitractu.  As 
before  stated,  a  suit  laid  in  tort  will  not  abate  for  a  nonjoinder  or 
misjoinder  of  parties  defendant ;  whereas  a  nonjoinder  or  mis- 
joinder of  parties  defendant  in  an  action  founded  on  contract  is 
fatal  on  plea  in  abatement,  in  the  absence  of  legislation  providing 
otherwise.* 

d.  Actions  against  Connecting  Carriers. — The  rules  as 
to  proper  parties  defendant,  where  shipments  are  made  over  the 
lines  of  connecting  carriers,  conform  almost  entirely  to  the  rules 
of  substantive  liability  in  such  cases ;  and  the  reader  is  referred, 
for  a  treatment  of  this  subject,  to  the  article  on  CARRIERS,  in  the 
Am.  &  Eng.  Ency.  Law. 

4.  Declaration,  Complaint,  Petition,  or  Libel — a.  The  Allega- 
tions— (i)  Capacity  to  Sue. — As  in  other  cases,  facts  showing 
that  the  plaintiff  has  the  capacity  to  sue  should  be  stated  in 
the  declaration  or  complaint,'  In  order  to  sustain  the  action, 
it  should  sufficiently  appear  from  the  declaration,  complaint,  pe- 
tition, or  libel  that  ownership  of  the  property,  either  absolute,'* 


1.  See  Seller  v.  Steamship  Pacific, 
I  Oregon  409;  Taylor  v.  Steamboat 
Robert  Campbell,  20  Mo.  254;  Blum 
V.  The  Caddo,  i  Woods  (U.  S.)  64;  The 
Sydney,  27  Fed.  Rep.  119;  The  Queen 
of  the  Pacific,  61  Fed.  Rep.  213. 

2.  See  III.  I.  d.  (2),  supra. 

3.  Minturn  v.  Alexandre,  5  Fed. 
Rep.  117;  Jenkins  v.  Picket,  9  Yerg. 
(Tenn.)  480,  Pennsylvania  Co.  v. 
Holderman,  69  Ind.  18;  Pennsylvania 
Co.  V.  Poor,  103  Ind.  553,  23  Am.  & 
Eng.  R.  Cas.  711. 

Where  a  libel  averred  that  certain 
sugars  were  laden  on  board  a  vessel, 
"to  be  carried  thereon  to  the  port  of 
New  York, and  thence  safely  delivered 
to  your  libellants,  and  bills  of  lading 
therefor  duly  signed  by  the  master  of 
said  bark,  naming  the  libellants  as 
consignees  of  said  sugars;"  and  also 
averred  "  that  by  the  collision  your 
libellants  have  suffered  damage  in  the 
value  of  said  cargo  §25,000,"  an  ex- 
ception to  the  libel  that  it  did  not  aver 
what,  if  any,  interest  the  libellants,  as 
consignors,  had  in  the  property,  was 
held  sustained,  because  the  averments 
of  the  libel  did  not  necessarily  import 
that  the  libellants  had  any  interest  in 
the  gocJs.  Minturn  v.  Alexandre,  5 
Fed.  Rep.  117. 

4.  Sec  2.  Parties  Plaintiff,  supra. 


Allegation  of  Ownership — Sufficiency. — 
In  an  action  against  a  carrier  for 
breach  of  a  contract  of  carriage,  a 
complaint,  charging  that  plaintiffs 
were  buyers  and  shippers  of  cattle, 
and  on  a  date  specified  had  cattle  at  a 
point  in  Indiana,  which  they  delivered 
to  defendant  to  be  shipped  to  Chicago, 
sufficiently  shows  ownership  in  plain- 
tiffs, though  it  does  not  allege  in  terms 
that  plaintiffs  were  the  owners  of  the 
cattle  shipped.  Pennsylvania  Co.  v. 
Clark,  2  Ind.  App.  146. 

A  complaint,  in  an  action  against  a 
carrier  for  breach  of  a  contract  of 
shipment  of  cattle,  which  alleges  that 
plaintiff  delivered  the  cattle  to  defend- 
ant for  transportation  tothe  consignee, 
who  was  a  commission  merchant,  and 
was  to  sell  them  for  plaintiff,  suffi- 
ciently avers  ownership  in  plaintiff. 
Cincinnati,  etc.,  R.  Co.  v.  Case,  122 
Ind.  310,  42  Am.  &  Eng.  R.  Cas.  537. 

A  complaint  which  avers  that  the 
property  was  bought  of  the  consignor 
by  the  plaintiff,  that  the  consignor  de- 
livered it  to  the  carrier,  and  that  the 
carrier  executed  a  bill  of  lading  to  the 
plaintiff,  sufficiently  shows  that  plain- 
tiffs are  the  owners  of  the  property. 
Ohio,  etc.,  R.  Co.  v.  Yohe,  51  Ind. 
182. 

In  an  action  against  a  common  car- 
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general,*  or  special,  is  vested   in   the  plaintiff,*  or  that  he  is  the 
party  with  whom  the  contract  of  shipment  was  made.' 

(2)  That  Defendant  is  a  Common  Carrier. — The  declaration, 
petition,  complaint,  or  libel,  as  the  case  may  be,  must  either 
allege  expressly  that  the  defendant  is  a  common  carrier,'*  or  state 
facts  from  which  the  law  will  infer  such  capacity ;  ^   otherwise  the 


rier  for  failure  to  deliver  freight,  the 
employment  of  no  other  averment  of 
ownership  in  the  plaintiff  than  the 
word  "  claims  "  is  not  sufficient  on  de- 
murrer. Montgomery,  etc.,  R.  Co.  v. 
Edmonds.  41  Ala.  667. 

1.  Minturn  v.  Alexandre,  5  Fed.  Rep. 
117;  Jenkins  v.  Picket,  9  Yerg.  (Tenn.) 
480.  See  also  2.  Parties  Plaintiff, 
supra,  and  cases  cited. 

2.  Minturn  v.  Alexandre,  5  Fed. 
Rep.  117;  Jenkins  v.  Picket,  g  Yerg. 
(Tenn.)  480.  See  also  2.  Parties  Plain- 
tiff, supra,  and  cases  cited. 

3.  See  2.  Parties  Plaintiff,  supra. 
Sufficiency  of  Averment    of    Contract 

with  Plaintiff. — Although  a  contract 
for  carriage  is  made  in  the  consignee's 
name,  a  complaint,  in  an  action  by  the 
consignor,  which  alleges  a  shipment 
by  plaintiff  to  the  consignee,  of  cat- 
tle, to  be  sold  by  the  consignee  for 
plaintiff;  and  that  the  contract  was 
signed,  not  by  the  consignee  but  by  the 
consignor,  sufficiently  shows  that  the 
contract  was  made  between  the  carrier 
and  the  plaintiff.  Cincinnati,  etc., 
R.  Co.  V.  Case,  122  Ind.  310,  42  Am. 
&  Eng.  R.  Cas.  537. 

4.  Bristol  V.  Rensselaer,  etc.,  R. 
Co.,  9  Barb.  (N.  Y.)  158;  Louisville, 
etc.,  R.  Co.  V.  Gerson  (Ala.,  1894),  14 
So.  Rep.  873;  Seller  v.  Steamship 
Pacific,  I  Oregon  409;  Jones  z/.  Pitcher, 
3  Stew.  &  P.  (Ala.)  135.  But  see 
Mershon  v.  Hobensack,  22  N.  J.  L. 
372,  which  contains  a  dictum  to  the 
effect  that  in  assumpsit  it  is  not  neces- 
sary to  commence  with  an  induce- 
ment that  defendants  are  common 
carriers. 

Proof. — Under  a  declaration  in  case 
which  avers  that  the  defendant  is  a 
carrier  of  goods  and  chattels  for  hire, 
etc.,  and  alleges  as  a  cause  of  action 
the  violation  by  it  of  the  duty  of  such 
carrier  in  the  transportation  of  live 
stock  for  the  plaintiff,  proof  that  the 
company  possesses  the  character  of 
carrier  of  live  stock  is  essential.  Lake 
Shore,  etc.,  R.  Co.  v.  Perkins,  25 
Mich.  329,  5  Am.  Ry.  Rep.  249. 

Variance. — Under    counts    charging 


defendant  as  a  common  carrier,  no 
recovery  can  be  had  for  losses  result- 
ing from  misrepresentation  of  de- 
fendant, whereby  plaintiff  was  in- 
duced to  ship  on  a  slow  instead  of  on 
a  fast  train.  Maslin  v.  Baltimore, 
etc.,  R.  Co.,  14  W.  Va.  180. 

5.  Toledo,  etc.,  R.  Co.  v.  Roberts, 
71  111.  540;  Baltimore,  etc.,  R.  Co.  v. 
Morehead,  5  W.  Va.  293:  Southern  Ex- 
press Co.  V.  McVeigh,  20  Gratt.  (Va.) 
264;  Pennsylvania  Co.  v.  Clark,  2 
Ind.  App.  146;  Kain  v.  Kansas  City, 
etc.,  R.  Co.,  29  Mo.  App.  53. 

Illustrations  —  Land  Carriers.  —  An 
averment  that  defendant  is  a  corpora- 
tion created  by  the  laws  of  the  state, 
and  engaged  in  operating  a  railroad 
and  carrying  goods  and  merchandise 
in  cars  furnished  by  itself  upon  its 
own  and  other  roads,  is  equivalent  to 
a  specific  averment  that  defendant  is 
a  common  carrier;  railroad  corpora- 
tions being,  by  the  laws  of  the  state, 
common  carriers.  Toledo,  etc.,  R. 
Co.  V.  Roberts,  71  111.  540. 

An  allegation  that  "  the  defendant, 
before  and  at  the  time  of  the  commit- 
ting of  the  grievances  hereinafter 
mentioned,"  was  the  owner  and  pro- 
prietor "of  a  certain  railroad,  to  wit, 
the  Baltimore  &  Ohio  Railroad,  and 
of  certain  carriages  used  by  it  for 
the  carriage  and  conveyance  of  goods 
and  chattels  in,  upon,  and  along 
said  railway  from  a  certain  place,  to 
wit,  Parkersburg,  Wood  county.  West 
Virginia,  for  hire  and  reward  to  it, 
the  defendant,  in  that  behalf,"  is  a  suf- 
ficient allegation  that  defendant  is  a 
common  carrier,  since  it  is  the  defini- 
tion of  a  common  carrier.  Baltimore, 
etc.,    R.    Co.   V.  Morehead,   5   W.   Va. 

293- 

Where  a  petition  alleges  that  plain- 
tiff caused  to  be  delivered  to  defend- 
ant, a  common  carrier,  certain  wheat, 
to  be  carried  over  its  own  rt)ad  to  E. 
and  thence  "  to  be  forwarded  "  by  de- 
fendant to  plaintiff  at  L.,  and  that  de- 
fendant received  the  wheat  for  car- 
riage and  delivery,  but  failed  to  deliver 
the  same  in  good  order,  the  words  "  to 
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defendant  cannot  be  held  liable  in  that  character.* 

Aider  by  Verdict. — It  would  seem,  though,  that  after  verdict  no 
objection  for  want  of  such  allegation  can  be  taken  if  the  proofs 
clearly  show  that  the  defendant  is  a  common  carrier.* 

Action  on  Special  Contract.  —  Of  course,  if  the  defendant  is  not  sued  as 
a  common  carrier,  but  on  a  special  contract  of  shipment,  no  alle- 
gation that  the  defendant  is  a  common  carrier  is  necessary.^ 

Action  in  Rem. — Nor  is  such  allegation  necessary,  or  even  pi'oper, 
in  a  libel  against  a  ship,  because  it  would  be  inaccurate  to  charge 
an  inanimate  thing  as  a  common  carrier.  Nevertheless,  to  hold 
a  ship  to  the  responsibility  of  a  common  carrier,  it  must  appear 
in  the  proof  that  she  was  employed  in  that  character.* 

(3)  Corporate  Existence. — If  the  defendant  is  a  corporation,  this 
fact  should  appear  from  the  pleading,  both  at  common  law  and 
under  the  code.'*  Under  the  provisions  of  many  statutes,  corpo- 
rate existence  may  be  shown  in  very  general  language,  it  being 
sufficient  to  allege  the  legal  conclusion  that  the  defendant  is  a 
corporation.®  At  common  law,  it  is  believed  that  even  this  aver- 
ment is  not  essential,  and  that  the  pleading  will  be  sufificient  if 
the  name  of  the  defendant,  as  set  out  therein,  imports  that  the 
defendant  is  a  corporation.'' 


be  forwarded  "  will  be  held  to  import 
a  contract  of  carriage  of  the  wheat  by 
defendant  as  a  common  carrier  from 
E.  to  L. ,  and  a  delivery  to  plaintiff. 
Davis  V.  Jacksonville  S.  E.  Line  (Mo., 
1894),  28  S.  W.  Rep.  965. 

Water  Carriers. — Where  the  decla- 
ration alleges  that  defendant  followed 
the  occupation  of  master  or  owner  of 
a  steamboat  plying  on  a  navigable 
river,  the  averment  is  sufficient  to  fix 
the  character  which  the  common  law 
attaches  to  masters  and  owners  of 
ships,  steamboats,  etc. ,  so  as  to  charge 
defendant  with  a  breach  of  duty  which 
alone  results  from  that  character, 
without  an  express  averment  totidem 
verbis  that  the  defendant  was  a  com- 
mon carrier;  and  the  burden  is  on  de- 
fendant to  show  that,  in  virtue  of 
some  special  public  notice  or  other 
good  legal  ground,  he  was  not  charge- 
able and  responsible  as  a  common 
carrier  in  such  capacity.  Bennett  v. 
Filyaw,  i  Fla.  451. 

1.  Bristol  V.  Rensselaer,  etc.,  R. 
Co.,  9  Barb.  (N.  Y.)  158. 

2.  Kain  v.  Kansas  City,  etc.,  R.  Co., 
29  Mo.  App.  53;  Pozzi  V.  Shipton,  8 
Ad.  &  El.  963,  35  E.  C.  L.  574- 

3.  Dunbar  v.  Port  Royal,  etc.,  R. 
Co.,  36  S.  Car.  no. 

4.  Seller  v.  Steamship  Pacific,  i 
Oregon  409. 


5.  See  Woolf  v.  City  Steam-Boat 
Co.,  7  C.  B.  103,  62  E.  C.  L.  103,  and 
statutes  cited  in  following  notes.  See 
also  article  Corporations. 

6.  Iowa.— Code  1888,  §  2716. 

New    York.— Code    Civ.    Pro.    1895, 

§  1775- 

Minnesota. — Stat.  1894,  §  5253. 

Texas.— Rev.  Stat.  1874,  art.  1190. 

Wisconsin. — Rev.  Stat.  1878,  §  3205. 

Insufficient  Allegation.  —  A  descrip- 
tion of  the  defendant  as  the  Missouri 
and  Pacific  Railway  Company,  giving 
the  name  of  the  president,  does  not 
laise  the  presumption  that  it  was  an 
incorporated  company;  and  the  peti- 
tion is  insufhcient  in  this  respect. 
Missouri  Pac.  R.  Co.  v.  Douglas,  2 
Tex.  App.  Civ.  Cas.,  §  28. 

In  an  action  under  the  Missouri 
statute,  which  provides  that  the  owner 
pf  a  slave  may  recover  twice  the  value 
of  the  slave  from  a  lailroad  company, 
"in  this  state,"  which  shall  transport 
such  slave  over  its  road  without  the 
owner's  permission,  the  petition  was 
held  fatally  defective  for  not  aver- 
ring that  the  defendant  was  a  railroad 
corporation,  and  also  for  failure  to 
aver  that  it  was  a  railroad  corporation 
from  Missouri.  Welton  v.  Pacific  R. 
Co.,  34  Mo.  358;  McClure  V.  Pacific 
R.  Co..  35  Mo.  189. 

7    Woolf  V.  City  Steam- Boat  Co.,  7 
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(4)  Delivery  to  Carrier. — The  declaration  or  complaint  must 
allege  a  delivery  to  the  carrier,  or  it  will  be  bad  on  general  demur- 
rer for  failure  to  state  a  cause  of  action.* 

(5)  Acceptattce  by  Carrier. — So  also  it  should  be  alleged  that  the 
defendant  accepted  or  undertook  to  carry  the  goods  so  delivered 
to  it.* 

(6).  Time  of  Delivery  and  Acceptance. — It  is  usual,' and  proba- 


C.  B.  103,  62  E.  C.  L.  103;  Adams 
Express  Co.  v.  Hill,  43  Ind.  157; 
Adams  Express  Co.  v,  Harris,  120  Ind. 
73,  40  Am.  &  Eng.  R.  Cas.  151;  In- 
dianapolis Sun  Co.  V.  Horrell,  53 
Ind.  527;  Sayers  v.  Crawfordsville 
First  Nat.  Bank,  89  Ind.  230;  Will- 
iams V.  Baltimore,  etc.,  R.  Co.,  9  W. 
Va.  33. 

What  Description  Imports  Incorpora- 
tion.—In  assumpsit  the  declaration 
commenced  thus,  "  The  plaintiff  com- 
plains of  the  '  City  Steam-Boat  Com- 
pany.' "  On  special  demurrer,  as- 
signing for  causes  that  it  did  not  ap- 
pear whether  defendants  were  sued 
as  a  corporation  or  a  company  com- 
pletely registered,  or  by  what  act  of 
parliament  they  were  entitled  to  be 
sued  by  the  name  of  a  company,  the 
court  said:  "  There  is  no  positive  rule, 
that  I  am  aware  of,  which  requires 
such  a  mode  of  description  as  defend- 
ants' counsel  insists  upon  in  this  case; 
nor  is  the  description  given  at  all 
out  of  the  usual  form;  it  impliedly 
amounts  to  an  allegation  that  defend- 
ants arc  a  corporate  body."  Woolf 
V.  City  Steam -Boat  Co.,  7  C.  B.  103, 
62  E.  C.  L.  103. 

An  allegation,  in  a  complaint  that 
defendant  is  a  common  carrier,  doing 
business  under  the  style  and  firm  name 
of  the  "Adams  Express  Company," 
implies  that  defendant  is  a  corpora- 
tion, and  not  a  company.  Adams  Ex- 
press Co.  V.  Hill,  43  Ind.  157. 

1.  Jordan  v.  Hazard,  10  Ala.  221; 
Max  V.  Roberts,  12  East  89. 

An  allegation  of  a  delivery  of  prop- 
erty is  equivalent  to  an  allegation  of 
a  delivery  of  property  to  be  safely  and 
securely  carried,  subject  to  such  ex- 
ceptions as  the  law  creates.  Austin 
•V.  Manchester,  etc.,  R.  Co.,  16  Q.  B. 
600,  15  Jur.  &70,  20  L.  J.  Q.  B.  440. 

Insufficient  Allegation  of  Delivery. — A 
petition  which  alleges  that  cotton  was 
delivered  to  defendant  on  its  platform, 
that  defendant's  custom  at  that  place 
was  to  receive  freight  for  shipment  on 
its  platform,  and  that,  relying    upon 


this  custom,  plaintiff  so  delivered  the 
cotton  without  demanding  or  receiv- 
ing a  receipt  or  bill  of  'ading  therefor, 
charges  defendant  with  the  liability 
of  warehouseman  and  not  of  avom- 
mon  carrier,  since,  by  Rev.  Stai.,  aits. 
277-283,  the  liability  of  a  common  car- 
rier for  freight  does  not  attach  until 
a  receipt  or  bill  of  lading  therefor  has 
been  given.  Missouri  Pac.  R.  Co.  v. 
Douglas,  2  Tex.  App.  Civ.  Cas.,  §  28, 
16  Am.  &  Eng.  R.  Cas.  98. 

Allegation  of  Delivery  and  Loss  Held 
Sufficient.- -A  petition,  in  an  action 
against  a  common  '"airier  for  loss  of 
property,  received  for  carriage,  which 
alleges  delivery  and  loss,  is  sufficient. 
McFadden  v.  Missouri  Pac.  R.  Co.,  92 
Mo.  343,  30  Am.  &  Eng.  R.  Cas.  17. 

2.  Sommerville  v.  Merrill,  i  Port. 
(Ala.)  107;  Max  v.  Roberts,  12  East 
89.  See  also  Davis  v.  Jacksonville 
S.  E.  Line  (Mo.,  1894),  28  S.  W.  Rep. 
965;  Williams  v.  Baltimore, etc.,  R.  Co., 
9  W.  Va.  33  ;  Adams  Expie^s  Co.  v. 
Harris,  120  Ind.  73,  40  Am.  &  Eng.  R. 
Cas.  151;  Butt  V.  Great  Western  R. 
Co.,  II  C.  B.  140,  73  E.  C.  L.  140. 

3.  Georgia. — Central  R.  Co.  v.  Pick- 
ett, 87  Ga.  734;  Southwestern  R.  Co. 
V.  Bryant,  67  Ga.  212. 

htdiana. — Adams  Express  Co.  v. 
Hill,  43  Ind.  157;  U.  S.  Express  Co. 
V.  Keefer,  59  Ind.  263;  Ohio,  etc.,  R. 
Co.  V.  Nickless,  73  Ind.  382;  Adams 
Express  Co.  v.  Harris,  120  Ind.  73,  40 
Am.  &  Eng.  R.  Cas.  151;  Baltimore, 
etc.,  R.  Co.  V.  McWhinney,  36  Ind.  43b, 
5  Am.  Ry.  Rep.  312. 

Michigan. — Great  Western  R.  Co.  v, 
Hawkins,  18  Mich.  427. 

Missouri. — Davis  v.  Jacksonville  S. 
E.  Line  (Mo.,  1894),  28  S.  W.  Rep.  967. 

New  York. — Rosebrooks  v.  Dins- 
more,  5  Abb.  Pr.,  N.  S.  (N.  Y.  Ct. 
App.)  59;  Hempstead  v.  New  York 
Cent.  R.  Co.,  28  Barb.  (N.  Y.)  485: 
Bates  V.  Reynolds,  7  Bosw.  (N.  Y.) 
685;  Golden  v.  Romer,  20  Hun  (N.  Y.) 
438. 

Ohio. — Despatch  Line  v.  Glenny,  41 
Ohio  St.  166. 
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bly  necessary,  to  allege  the  time  when  the  property  was  delivered 
to  the  defendant  for  transportation.* 

(7)  Consideration  for  Carriage — Actions  ex  Contractu. — In  actions 
ex  co7ttractu  for  loss  of  goods,  it  will  be  suflficient  to  allege  gen- 
erally that  the  conveyance  of  the  goods  was  in  consideration  of  a 
reward  to  be  paid,  without  specifying  what  the  reward  was.* 


West  Virginia. — Williams  v.  Balti- 
more, etc.,  R.  Co.,  9  W.  Va.  33. 

England. — Butt  v.  Great  Western 
R.  Co.,  II  C.  B.  140,  73  E.  C.  L.  140; 
Gatfiffe  V.  Bourne,  4  Bing.  N.  Cas. 
314,  33  E.  C.  L.  364. 

Time  must  be  Proved  as  Alleged. — In 
an  assumpsit  against  a  carrier  for  loss 
of  goods,  evidence  of  loss  of  goods 
shipped  or  delivered  at  any  other  time 
than  that  alleged  in  the  writ  is  inad- 
missible. Witzler  v.  Collins,  70  Me. 
290. 

1.  Missouri  Pac.  R.   Co.  v.  Creath, 

3  Tex.  App.  Civ.  Cas.,  §  83. 
Sufficient  Allegation  of  Time. — In  an 

action  for  the  recovery  of  eighty-six 
barrels  of  commercial  fertilizers, 
shipped  over  defendants'  road  but 
not  delivered,  the  complaint  set  out 
the  shipment  of  two  invoices,  aggre- 
gating 240  barrels  chemicals,  on  Feb. 

4  and  13,  1879,  from  Port  Royal  to  Al- 
lendale; and  seven  invoices  at  stated 
dates  from  February  to  May,  1879,  of 
256  barrels  of  dissolved  bone,  from  Au- 
gusta to  Allendale,  out  of  which 
shipments  twenty  barrels  of  chemi- 
cals and  sixty-six  barrels  of  dissolved 
bone  had  not  been  delivered  to  the 
consignee;  but  that  plaintiffs  "do  not 
know  on  what  day  or  days  the  eighty- 
six  barrels  of  fertilizers  alleged  to 
have  been  lost  were  received  by  the 
defendants  for  shipment."  Held, 
that  a  motion  to  require  the  plaintiffs 
to  make  their  complaint  more  definite 
and  certain  by  stating  "on  what  day 
or  days  the  fertilizers  alleged  to  have 
been  lost"  were  received,  was  prop- 
erly refused.  Dunbar  v.  Port  Royal, 
etc.,  R.  Co.,  19  S.  Car.  601. 

Time  of  Making  Contract — Immaterial 
Variance. — The  complaint  alleged  that 
about  December  11,  1889,  defendant 
contracted  to  carry  certain  logs  im- 
mediately, but  did  not  do  so  until 
four  weeks  later,  and  that  by  reason 
thereof  plaintiff  was  injured.  It  ap- 
peared that  plaintiff  commenced  to 
haul  the  logs  to  the  railroad  about 
January  3,  1890,  and,  because  defend- 
ant was  not  ready  to  receive  them  on 


the  cars,  was  obliged  to  pile  them  on 
skidways  at  extra  expense;  that  de- 
fendant commenced  to  transport  the 
logs  on  January  29,  and  completed 
the  shipment  on  April  22;  that  plain- 
tiff had  finished  hauling  on  March  22, 
and  from  that  time  to  April  22  was 
compelled  to  employ  men  and  teams 
to  load  the  logs  which  had  been 
skidded  and  piled  before  the  ship- 
ment commenced.  Held,  that  the 
variance  between  this  evidence  and 
the  complaintwas  immaterial, and  that 
plaintiff  was  not  limited  in  his  recov- 
ery to  damages  suffered  during  the 
four  weeks  after  December  11.  Law- 
rence V.  Milwaukee,  etc.,  R.  Co.,  84 
Wis.  428. 

2.  Dalston  v.  Jansen,  i  Ld.  Raym. 
58;  Deming  v.  Grand  Trunk  R.  Co., 
48  N.  H.  455  ;  Carter  v.  Graves,  9 
Yerg.  (Tenn.)  446.  See  also  Bristol 
V.  Rensselaer,  etc.,  R.  Co.,  9  Barb. 
(N.  Y.)  158;  Ferguson  v.  Cappeau,  6 
Har.  &  J.  (Md.)  394;  Moore  v.  Wilson, 
I  T.  R.  659. 

In  assumpsit  to  recover  the  value 
of  goods  lost  in  transit,  the  declara- 
tion alleged  a  promise  by  defendant 
to  carry  safely  and  deliver  the  goods 
"  upon  freight  therefor  to  be  paid 
him."  It  was  objected  that  the  dec- 
laration should  have  alleged  that  the 
freight  was  paid  or  tendered  to  be 
paid.  It  was  held  that,  the  declaration 
having  presented  a  case  in  which  no 
freight  was  earned,  it  would  not  only 
have  been  nugatory  to  aver  either  a 
payment  or  tender,  but  such  an  aver- 
ment would  have  been  ii. consistent 
with  the  other  allegations  in  the 
declaration,  showing  that  the  defend- 
ant was  entitled  to  no  freight.  Fer- 
guson V.   Cappeau,  6  Har.  &  J.  (Md.) 

394- 

Variance.  —  Where  a  declaration 
states  a  delivery  of  wool  to  the  car- 
rier at  its  depot,  to  be  transported 
immediately  to  a  place  named,  and 
avers  that  in  consideration  thereof 
and  of  a  certain  reward  to  the  carrier 
promised,  etc. — held,  that  on  receiv- 
ing the  wool  under  an  arrangement 
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Actions  ez  Delicto. — In  actions  ex  delicto  for  injury  to  goods,  it  has 
been  held  unnecessary  to  allege  that  any  consideration  was  paid 
or  agreed  to  be  paid  ;  *  and  it  would  seem  that  such  allegation 
would  not  only  be  unnece.ssary,  but  improper.* 

(8)  Description  of  Property. — Unless  an  action  against  the  car- 
rier is  founded  on  a  bill  of  lading  or  some  special  executory  con- 
tract, no  great  particularity  in  describing  the  property  is  required. 
Certainty  of  description  to  a  common  intent  will  be  sufficient.^ 
If  the  goods  are  shipped  under  a  bill  of  lading,  it  is  not  necessary 
to  describe  them  more  particularly  than  they  are  described  in 
that  instrument.* 


previously  made,  a  duty  arose  to 
transport  it  accordingly,  for  which  the 
law  will  imply  a  promise  to  do  so,  and 
consequently  there  was  no  variance 
in  the  proof  of  the  consideration. 
Deming  v.  Grand  Trunk  R.  Co.,  48 
N.  H.  455. 

1.  Hall  V.  Cheney,  36  N.  H.  26. 

2.  Smith  V.  Seward,  3  Pa.  St.  342; 
Corbett  v.  Packington,  6  B.  &  C.  268, 
13  E.  C.  L.  170;  Whittenton  Mfg.  Co. 
V.  Memphis,  etc.,  Packet  Co.,  21  Fed. 
Rep.  896;   Baylis  v.  Lintott,  L.  R.,  8  C. 

P.  345- 

3.  Angell  on  Car.,  §  447;  Schouler 
on  Bailments,  §  575. 

Description  of  Draft  or  Bonds. — In  an 
action  against  a  carrier  for  not  com- 
plying with  a  contract  to  carry  and 
deliver  a  draft,  the  complaint  alleged 
that  it  was  signed  "  John  Q.  Jackson;" 
the  proof  showed  that  it  was  signed 
"  John  Q.  Jackson,  Agent."  Held,  an 
immaterial  variance.  Zeigler  z/.  Wells, 
28  Cal.  264. 

Where  state  bonds  intrusted  to  an 
express  company  are  lost  through  its 
negligence,  the  owner  may  recover 
their  value  without  stating  in  the 
complaint,  or  furnishing  to  the  com- 
pany as  a  condition  precedent,  the 
numbers  or  dates  of  the  bonds,  where 
there  is  no  rule  of  the  company  re- 
quiring it.  Martin  v.  American  Ex- 
press Co.,  19  Wis.  336. 

Weight.  —  In  assumpsit  against  a 
carrier  where  the  declaration  alleged 
that  plaintiffs  delivered  to  defend- 
ants a  large  quantity  of  wool,  to  wit, 
7837  pounds,  which  they  promised  to 
transport,  and  the  proof  was  of  a 
less  quantity,  it  was  held  that  there 
was  no  variance.  Deming  v.  Grand 
Trunk  R.  Co.,  48  N.  H.  455. 

Number  and  Value  of  Cattle. — In  an 
action  for  damages  for  cattle  killed 
and   injured  during  shipment,  an  al- 


legation that  500  head,  worth  S16  each, 
were  killed,  and  620  others  were  in- 
jured "  to  the  extent  of  $6  or  §7 
each,"  is  sufficiently  specific.  Mis- 
souri Pac.  R.  Co.  V.  Edwards,  78  Tex. 
307- 

In  an  action  for  a  loss  of  sheep 
transported  and  for  injury  to  others, 
a  complaint  alleging  that  all  the  sheep 
were  of  great  value,  and  that  plain- 
tiff's damage  was  $850,  without  any- 
thing to  show  the  value  of  those  lost, 
and  how  much  the  others  not  lost 
were  depreciated  in  value,  is  not  suffi- 
ciently specific.  Gulf,  etc.,  R.  Co.  v. 
Wilhelm,  3  Tex.  App.  Civ.  Cas.,§458. 

Itemizing  Groods  Lost. — Where  it  is 
sought  to  recoverdamages  from  a  rail- 
road company  forvarious  articles  lost, 
it  is  sufficient  to  itemize  in  the  com- 
plaint the  articles  lost,  with  the  value 
of  each  article  and  the  aggregate 
value  of  the  whole,  and  then  to  allege 
the  aggregate  damage  to  the  whole, 
without  specifying  the  damage  to  each 
article  separately.  Brown  v.  Adams, 
3  Tex.  App.  Civ.  Cas.,  §  389. 

Defective  Statement  Cured  by  Verdict. 
— In  an  action  against  a  carrier  for 
wheat  destroyed,  where  the  value  of 
the  wheat  and  the  damage  to  plain- 
tiff could  fairly  be  inferred  from  the 
allegations  of  the  petition,  but  such 
value  and  damage  were  not  alleged 
in  terms,  it  was  held,  in  the  absence 
of  a  motion  for  a  more  specific  state- 
ment, thac  the  petition  was  sufficient 
to  support  a  verdict  and  judgment  for 
plaintiff.  Independence  Mills  Co.  v. 
Burlington,  etc.,  R.   Co.,  72  Iowa  535. 

4.  Camden  v.  Steamboat  Georgia,  6 
Mo.  381.  In  this  case  the  complaint 
described  the  goods  as  they  were  de- 
scribed in  the  bill  of  lading.  The  court 
said  :  "  It  could  answer  no  good  pur- 
pose to  the  defendant  to  have  any 
statement  more  particular  than  that  of 
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(9)  Description  of  Termini.— 'Whtre  the  proof  as  to  the  termini 
of  the  transportation  varies  materially  from  the  allegations  of  the 
declaration  in  that  regard,  such  variance  will  be  fatal  to  a  recov- 
ery; *  but  a  merely  nominal  variance  is  harmless.* 

(10)  Description  of  Injury.— In  an  action  against  a  carrier  the 
recovery  is  limited  strictly  to  the  issues  made,  and  the  declaration, 
petition,  or  complaint  should  indicate  with  precision  the  nature 
of  the  damage  or  injury  for  which  relief  is  sought.' 


the  number  of  boxes,  etc.,  delivered  to 
him.  If  the  steamboat  proves  that  the 
boxes,  etc.,  were  delivered  by  it  in 
such  order  as  they  were  received,  it 
has  proved  all  that  is  necessary  to 
throw  the  burden  of  proving  special 
damage  on  the  complainant.  It  can 
never  be  expected  that  the  agents  of 
a  boat  can  or  will  examine  the  con- 
tents of  a  box  or  package  of  goods 
which  they  undertake  to  transport; 
it  would  avail  them  nothing,  then,  to 
state  in  the  complaint  the  contents  of 
such  box  or  package.  The  plaintiffs 
will  be  compelled  to  resort  to  testi- 
mony to  prove  the  contents  of  such 
box  or  package  when  delivered  to  the 
boat,  and  the  quantity  deficient  or 
damaged  when  delivered  to  them. 
The  complaint  then  appears  to  be 
sufficiently  particular." 

1.  Tucker  v.  Cracklin,  2  Stark.  385, 
3  E.  C.  L.  456;  Rome  R.  Co.  v.  Sulli- 
van, 25  Ga.  228. 

Illustrations. —  Where  a  declaration 
in  assumpsit  alleged  a  contract  to 
carry  merchandise  from  Whitechapel 
to  Thornden,  and  the  evidence  ad- 
duced showed  Aldgate  to  be  the  point 
from  which  the  goods  were  to  be  car- 
ried, it  was  held  a  fatal  variance. 
Tucker  v.  Cracklin,  2  Stark.  385,  3  E. 
C.  L.  456. 

In  an  action  against  a  common  car- 
rier for  failure  to  deliver  goods  within 
the  stipulated  time  at  D.,  evidence 
tending  to  show  loss  to  the  shipper 
because  of  the  nonarrival  of  the  goods 
at  M.  within  a  reasonable  time  is  in- 
admissible, there  being  no  averment 
in  the  pleadings  that  the  goods  were 
consigned  to  M.,  or  that  their  failure 
to  reach  M.  in  due  time  was  caused  by 
any  delay  in  shipment  by  the  carrier. 
East  Tennessee,  etc.,  R.  Co.  v.  Hale, 
85  Tenn.  69,  27  Am.  &  Eng.  R.  Cas.  36. 

The  contract  declared  upon,  being 
upon  an  undertaking  to  carry  from 
Eufaula,  Ala.,  and  deliver  at  Albany, 
Ga.,  and  that  proved  being  a  special 
contract  to  carry  from  Louisville,  Ky., 


to  Quitman,  Ga.,  via  Atlanta,  the  evi- 
dence does  not  support  the  declara- 
tion. The  two  contracts  are  different 
causes  of  action;  and  in  a  suit  on  one 
there  can  be  no  recovery  on  the  other. 
Central,  R.,  etc.,  Co.  v.  Tucker,  79  Ga. 
128. 

Amendment. — A  declaration  against 
a  carrier  alleged  that  defendant  re- 
ceived sheep  of  plaintiff  to  transport 
to  "Elwood,  Kan.,"  and  the  proof 
showed  an  agreement  to  transport  to 
"  Ellinwood,  Kan."  Held,  no  %rror 
to  allow  an  amendment  by  striking 
out  "  Elwood  "  and  inserting  "  Ellin- 
wood,"  even  after  overruling  a  mo- 
tion for  a  new  trial,  when  the  motion 
to  amend  was  made  before  deciding 
the  motion  for  anew  trial.  McCollom 
V.  Indianapolis,  etc.,  R.  Co.,  94  III.  535. 

2.  Woodward  v.  Booth,  7  B.  &  C. 
301,  14  E.  C.  L.  48;  Beckford  v.  Crut- 
well,  5  C.  &  P.  242,  24  E.  C.  L.  300. 

Where  the  declaration  in  case 
stated  that  plaintiff  delivered  a  trunk 
to  the  defendant,  to  be  put  into  a 
coach  at  Chester,  to  wit,  at,  etc.,  and 
safely  carried  to  Shrewsbury,  and 
that  through  defendant's  negligence 
it  was  lost,  and  it  appeared  in  evi- 
dence that  the  trunk  was  delivered  to 
the  defendant  at  the  city  of  Chester, 
which  is  a  county  of  itself,  separate 
from  the  county  of  Chester  at  large, 
but  within  its  ambit — held,  that  this 
was  not  a  material  variance,  but  that 
the  declaration  was  supported  by  the 
evidence,  as  no  evidence  was  given 
of  the  existence  of  any  other  place 
called  Chester.  Woodward  v.  Booth, 
7  B.  &  C.  301,  14  E.  C.  L.  48. 

3.  Nuddz/.  Wells,  II  Wis.  487;  Miami 
Powder  Co.  v.  Port  Royal,  etc.,  R.  Co., 
38  S.  Car.  78,  55  Am.  &  Eng.  R.  Cas. 
688. 

Allegation  of  Nondelivery,  and  Proof 
of  Injury  in  Transportation. — Where  a 
complaint  in  an  action  against  a 
carrier  charges  a  nondelivery  of  the 
goods  consigned  for  carriage,  no  re- 
covery can  be  had  for  an  injury  to  the 
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(ii)  Negligence  of  Carrier. — It  is  not  unusual  to  insert  in  a 
declaration  averments  which  affect  only  the  rule  of  care  and  neg- 
ligence which  should  govern  the  case.*  Thus,  declarations  alleg- 
ing the  defendants  to  be  common  carriers,  and  at  the  same  time 
averring  negligence  on  their  part,  are  usual  and  well  approved, 
both  in  actions  of  tort  *  and  actions  of  contract.*  In  such  cases 
failure  to  prove  the  allegations  of  negligence  is  no  variance,  and 
the  plaintiff  may  recover  without  such  proof,  provided  the  evi- 
dence shows  a  case  under  the  general  rule  respecting  the  liability 
of  carriers.'* 

How  Pleaded. — Where  negligence  is  alleged  it  is  sufficient  to  state 
generally  that  the  loss  or  injury  was  caused  by  defendant's  negli- 
gence, without  setting  forth  the  facts  constituting  the  negligence.* 


goods  in  transportation.  Nudd  v. 
Wells,  II  Wis.  407;  South  &  N.  Ala.  R. 
Co.  V.  Wilson,  78  Ala.  587,  27  Am.  & 
Eng.  R.  Cas.  41;  Alabama  G.  S.  R. 
Co.  V.  Grabfelder,  83  Ala.  200. 

Allegation  of  Improper  Stowage,  and 
Proof  of  Injury  from  Other  Cause. — On 
a  libel  for  damage,  alleging  "that  by 
reason  of  the  neglect  and  failure  of 
the  said  master  *  *  *  to  properly  stow 
the  said  merchandise,  and  of  the  im- 
proper, unsafe,  and  unseaworthy  con- 
dition of  the  said  steamer,  and  by  the 
want  of  proper  care  of  the  said  mas- 
ter, *  *  *  and  by  reason  of  the  im- 
proper and  insufficient  dunnage  of  the 
said  merchandise,  and  the  unsafe  and 
leaky  condition  of  the  deck  of  said 
steamer  on  said  voyage,  the  said  mer- 
chandise was  damaged,"  no  recovery 
can  be  had  for  damage  by  coal-dust 
not  resulting  from  improper  stowage. 
The  Thomas  Melville,  36  Fed.  Rep. 
708. 

1.  Sargent  v.   Birchard,  43  Vt.  570. 

2.  Sargent  v.  Birchard,  43  Vt.  570; 
Williams  v.  Baltimore,  etc.,  R.  Co.,  9 
W.  Va.  33. 

3.  School  Dist.  v.  Boston,  etc.,  R. 
Co.,  102  Mass.  552;  Dale  v.  Hall,  i 
Wils.  281. 

4.  Sargent  v.  Birchard,  43  Vt.  570; 
Richards  v.  London,  etc.,  R.  Co.,  7  C. 
B.  839,  62  E.  C.  L.  839. 

In  an  action  for  loss  of  a  car  load  of 
mules, thepetition  alleged  adeliveryof 
the  mules  to  defendants  as  a  common 
carrier  and  a  losswhile  in  theircharge; 
and  ftirther  alleged  that  defendants  so 
negligently  managed  their  train  that 
the  car  containing  the  mules  was  set 
on  fire  and  the  mules  were  destroyed. 
Held,  to  constitute  a  cause  of  action, 
even  without  the  allegation  of  negli- 


gence. McFadden  v.  Missouri  Pac. 
R.  Co.,  92  Mo.  343. 

On  the  Other  Hand,  if  the  plaintiff  does 
prove  the  allegation  of  negligence  he 
may  recover,  even  though  there  are 
circumstances  limiting  the  responsi- 
bility of  the  carrier  below  the  com- 
mon-law rule.  Sargent  v.  Birchard, 
43  Vt.  570. 

6.  McCauley  v.  Davidson,  10  Minn. 
418;  Peck  V.  Weeks,  34  Conn.  154; 
Missouri  Pac.  R.  Co.  v.  Barnes,  2 
Tex.  App.  Civ.  Cas.,  §  575.  But  see 
Ruben  v.  Ludgate  Hill  Steamship  Co. 
(Supreme  Ct.),  17  N.  Y.  St.  Rep.  17; 
Gulf,  etc.,  R.  Co.  V.  Wilhelm  (Tex. 
App.,  1891),  16  S.  W.  Rep.  109. 

Beason  for  Bule. — "  Negligence  is 
the  ultimate  fact  to  be  pleaded,  and 
it  forms  part  of  the  act  from  which 
an  injury  arises,  or  by  which  con- 
tributory negligence  is  made  out.  It 
is  the  absence  of  care  in  the  perform- 
ance of  an  act,  and  is  not  merely  the 
result  of  such  absence,  but  the  ab- 
sence itself;  and  it  is  not,  therefore, 
a  mere  conclusion  of  law,  and  may  be 
pleaded  generally."  Louisville,  etc., 
R.  Co.  V.  Wolfe,  80  Ky.  82. 

niuBtrations. — A  complaint  alleging 
that  defendant  did  not  exercise  due 
and  proper  care  in  the  carriage  of 
plaintiff's  hogs,  but  that  defendant's 
agents  negligently  managed  defend- 
ant's steamboat,  and  that  by  reason  of 
said  negligent  conduct  of  defendant 
and  its  agents  said  hogs  were  de- 
stroyed by  fire,  was  held  sufficiently 
definite.  Carlisle?'.  Keokuk  Northern 
Line  Packet  Co.,  82  Mo.  40. 

In  an  action  j  gainst  a  carrier  for 
injuries  to  cattle,  the  petition  alleged 
that  defendant  neglected  to  feed  and 
water  them.     Held,   that  it  was    not 
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(12)  Statement  of  Contract  or  Duty — Actions  ex  Delicto. — In  ac- 
tions of  tort  against  a  carrier,  the  duty  on  which  the  liabiHty  is 
alleged  to  be  founded,  or  the  contract  out  of  which  the  tort  arises, 
should  be  correctly  stated.  A  variance  between  the  duty  or 
contract  as  stated  and  the  proof  adduced  in  support  thereof  may 
be  fatal  to  a  recovery ;  *   for  whether  the  action  is  in  form   ex 


necessary  to  allege  the  place  or 
places  on  the  road  where  defendant 
failed  to  feed  and  water  the  cattle,  or 
where  it  should  have  fed  and  watered 
them.  Gulf,  etc.,  R.  Co.  v.  Wilhelm 
(Tex.  App.,  1891),  16  S.  W.  Rep.  109. 

Evidence  Admissible  under  Allegation 
of  Negligence. — In  an  action  for  dam- 
ages resulting  from  a  delay  in  the 
shipment  of  cattle,  evidence  that  de- 
fendant's track  was  in  a  bad  condi- 
tion at  the  place  where  the  delay 
occurred  may  be  shown  under  an  al- 
legation that  the  delay  was  caused 
by  the  negligence  of  defendant.  St. 
Louis,  etc.,  R.  Co.  v.  Turner,  i  Tex. 
Civ.   App.  625. 

Allegata  et  Probata. — In  an  action 
for  a  negligent  breach  of  contract  to 
transport  cattle,  the  petition  alleged 
as  acts  of  negligence  on  the  part  of 
the  railroad  company,  defendant:  (i) 
that  it  had  had  the  cattle  loaded  into 
an  unsafe  car  so  that  they  had  to  be 
taken  out  and  loaded  into  another; 
(2)  that  the  loading  into  this  car  had 
been  negligently  done.  By  the  con- 
tract the  plaintiff  had  expressly 
agreed  to  load  and  unload  at  his 
own  risk.  At  the  trial  he  gave  evi- 
dence that  the  car  into  which  the  cat- 
tle were  transferred  was  not  pro- 
vided with  proper  bedding.  Held, 
that  this  evidence  was  incompetent, 
because  (i)  if  bedding  the  cattle  was 
embraced  in  the  item  "loading,"  the 
plaintiff  had  assumed  the  risk  of  this; 
(2)  if  it  was  not,  then  the  negligence 
shown  did  not  fall  within  the  allega- 
tions of  the  petition.  Atchison  v. 
Chicago,  etc.,  R.  Co.,  80  Mo.  213. 

Statement  of  Damages  Resulting  from 
Several  Negligent  Acts. — Where  sev- 
eral acts  of  negligence  are  charged, 
the  complaint  should  show  what  dam- 
ages result  from  each  act.  In  an  ac- 
tion to  recover  damages  for  failure  to 
furnish  cars  for  the  shipment  of  stock 
at  the  time  agreed,  and  for  failure 
to  transport  such  stock  with  reason- 
able diligence,  the  complaint  should 
show  what  part  of  the  total  delay  was 
occasioned   by  the   failure   to  furnish 


cars,  and  what  part  occurred  en  route. 
Richardson  v.  Chicago,  etc.,  R.  Co., 
58  Wis.  534,  16  Am.  &  Eng.  R.  Cas. 
172. 

Gross  Negligence  Provable  under  Al- 
legation.— A  declaration  alleging  that 
goods  had  been  delivered  to  defend- 
ants as  carriers,  to  be  conveyed  by 
them  for  a  reasonable  reward,  and 
that  they  undertook  to  carry  them 
safely  and  securely,  and  deliver  them 
accordingly,  and  assigning  for  breach 
that  they  lost  the  same,  is  sufficient  to 
admit  proof  of  gross  negligence. 
Smith  V.  Home,  2  Moore  18,  8  Taunt. 
144,  4  E.  C.  L.  50. 

1.  Govett  V.  Radnidge,  3  East  70; 
Max  V.  Roberts,  12  East  89;  Ireland 
V.  Johnson,  i  Bing.  N.  Cas.  162,  27 
E.  C.  L.  341;  Wright  v.  Geer,  6  Vt. 
151;  Vail  V.  Strong,  10  Vt.  457;  Mann 
V.  Birchard,  40  Vt.  326;  Toledo,  etc., 
R.  Co.  V.  Roberts,  71  111.  540;  Chi- 
cago, etc.,  R.  Co.  V.  Hale,  2  111. 
App.  150;  2  Greenl.  Ev.,  §  208;  An- 
gell  on  Car.,  §  440;  Hutchinson  on 
Car.,  §  750;  Schouler  on  Bail,  §  577. 

"  In  actions  of  tort  arising  out  of  a 
contract,  the  statement  of  the  con- 
tract is  often  as  material  as  in  an  ac- 
tion on  the  contract  itself."  Ireland 
V.  Johnson,  i  Bing.  N.  Cas.  162,  27 
E.  C.  L.  341. 

In  an  action  to  recover  damages  of 
defendants  as  common  carriers  for 
negligence  in  transporting  a  consign- 
ment, if  the  declaration  alleges  a 
special  contract  for  unusual  dispatch 
in  transportation,  and  the  evidence 
does  not  show  any  agreement  for  un- 
usual dispatch,  the  variance  will  be 
deemed  fatal  whether  the  action  is  one 
of  tort  or  of  contract.  Mann  v.  Birch- 
ard, 40  Vt.  326. 

Under  the  Michigan  Practice. — Where 
a  carrier  is  sued  to  recover  for  in- 
juries resulting  from  defects  in  the 
cars  in  which  the  horses  were  placed, 
the  wrong  or  negligence  may  properly 
be  alleged  as  a  breach  of  its  duty  to 
carry  safely.  Great  Western  R.  Co. 
V.  Hawkins,  18  Mich.  427. 
Objections  for  Variance — How  Waived. 


3  Encyc.  PI.  &  Pr.— 54. 
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contractu  or  ex  delicto,  if  the  cause  of  action  as  set  forth  origi- 
nates in  a  contract,  the  contract  must  be  proved  as  laid.* 

Divisible  Averment. — In  actions  of  tort  the  declaration  may  con- 
tain a  divisible  averment,  and  a  recovery  may  be  had  for  so  much 
as  is  proved.* 

(13)  Statement  0/  Contract — Actions  ex  Contractu — Generally. — 
Where  the  action  is  ex  contractu  the  contract  must  be  set  out  ac- 
curately and  proved  materially  as  laid  ;  a  variance  will  be  fatal 
to  a  recovery.^     Where  a  declaration  is  on  a  promise  to  do  sev- 


— A  complaint  in  an  action  against  a 
carrier  alleged  the  shipment  of  goods, 
and  that  before  they  reached  their 
place  of  destination  the  consignee 
had  removed  to  another  place,  and 
that  the  carrier  was  directed  to  for- 
ward the  goods,  which  he  failed  to  do, 
and  that  they  were  negligently  lost. 
The  evidence  showed  that  the  con- 
signee's agent  demanded  the  goods  at 
the  place  of  destination,  but  that  a 
delivery  was  negligently  refused. 
There  being  no  objection  taken  at 
the  trial  to  the  variance  between  the 
declaration  and  the  evidence,  a  re- 
covery was  warranted.  Rosebrook 
V.  Dinsmore,  5  Abb.  App.  Dec.  (N. 
Y.)  118. 

Amendment. — If  a  declaration  in  an 
action  against  a  carrier  for  damages 
states  a  cause  of  action  at  common 
law,  it  cannot  be  so  amended  as  to 
charge  a  purely  statutory  liability. 
Exposition  Cotton  Mills  v.  Western, 
etc.,  R.  Co.,  83  Ga.  441,  40  Am.  &  Eng. 
R.  Cas.  i6q. 

1.  Mann  v.  Birchard,  40  Vt.  326; 
Wright  V.  Geer,  6  Vt.  151;  Vail  v. 
Strong,  10  Vt.  457. 

2.  Figgins  v.   Cogswell,  3  M.  &  S. 

369- 

Illustration. — If  the  declaration  al- 
leges an  undertaking  by  the  carrier 
to  transport  several  packages,  and 
the  undertaking,  as  proved,  is  to 
carry  only  one,  a  recovery  may  never- 
theless be  had  foras  muchas  is  proved, 
because  the  undertaking  is  divisible, 
although  it  appears,  from  the  declara- 
tion, to  be  entire.  Hutchinson  on 
Car.,  §  750. 

3.  Stone  v.  Knowlton,  3  Wend.  (N. 
Y.)  374;  Weed  v.  Saratoga,  etc.,  R. 
Co.,  19  Wend.  (N.  Y.)  534;  Hughes  v. 
Great  Western  R.  Co.,  14  C.  B.  637,  78 
E.  C.  L.  637;  Slim  V.  Great  Northern 
R.  Co.,  14  C.  B.  647,  78  E.  C.  L.  645; 
Camp  V.  Hartford,  etc..  Steamboat 
Co.,  43  Conn.  333;  Perpetual  Ins.  Co. 
V.  Steamboat  Detroit,  6  Mo.  374. 


Plaintiff  shipped  his  cattle  in  a  car 
with  cattle  belonging  to  a  third  party, 
and  in  an  action  for  injuries  to  his 
stock  declared  on  a  contract  to  carry 
made  with  him.  There  was  a  dispute 
between  him  and  the  company  as  to 
whether  the  contract  was  with  plain- 
tiff alone  or  with  him  and  the  third 
party.  Held,  that  if  it  was  made  with 
the  two  jointly  it  would  be  variant 
from  the  one  declared  on;  but  that  if  it 
was  made  with  him  alone,  at  a  fixed 
rate  for  the  car,  and  the  ownership  of 
the  cattle  was  several  as  between  the 
two  shippers,  and  plaintiff's  cattle 
alone  were  injured,  the  right  of  ac- 
tion would  be  in  him.  Jacksonville, 
etc.,  R.  Co.  V.  Hall,  2  111.  App.  618. 

Filing  Copy  of  Contract  with  Com- 
plaint. —  Under  the  Indiana  Code, 
where  a  contract  of  shipment  sued 
on  is  evidenced  by  a  bill  of  lading,  the 
complaint  should  be  based  on  the  con- 
tract, refer  to  it,  and  a  copy  be  filed 
with  the  complaint.  Indianapolis,  etc., 
R.  Co.  V.  Remmy.  13  Ind.  518. 

Filing  Copy  of  Contract  with  Libel. — 
Where  the  cause  of  action  stated  in  a 
libel  arises  out  of  a  written  contract 
of  affreightment,  the  libel  should  al- 
lege that  fact  and  annex  the  contract, 
or  give  a  legal  excuse  for  not  doing 
so.  Sun  Mut.  Ins.  Co.  v.  Mississippi 
Valley  Transp.  Co.,  14  Fed.  Rep.  699. 

Use  of  Terms  of  Fixed  Meaning. — The 
letters  "  C.  O.  D.,"  used  in  a  com- 
plaint against  an  express  company 
for  loss  of  goods,  have  acquired,  in 
the  commerce  of  the  country  a  fixed 
and  determinate  meaning  that  courts 
and  juries  will  readily  understand, 
and  no  averment  as  to  their  meaning 
is  necessary.  U.  S.  Express  Co.  v. 
Keefer,  59  Ind.  263. 

Amendments. — If  suit  is  brought  on 
a  written  contract  of  shipment,  the 
declaration  cannot  be  amended  so  as 
to  show  that  the  contract  was  pro- 
cured by  false  representations  of  de- 
fendant as  to  the  capacity  and   con- 
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eral  things,  and  only  one  is  proved,  there  is  a  variance.* 

Alternative  Contract. — If  a  contract  is  in  the  alternative  it  should 
be  so  counted  upon  in  the  declaration.  When  the  contract  stated 
is  absolute,  and  the  contract  proved  is  in  the  alternative,  the  vari- 
ance will  be  fatal.*    On  the  other  hand,  a  declaration  alleging  an 


struction  of  the  car  to  be  used  for 
transportation,  such  representations 
not  being  in  the  contract;  and  that 
by  reason  of  such  deception  the  ani- 
mals shipped  were  crowded  and  in- 
jured. The  first  suit  is  on  contract; 
the  second  in  tort.  Mitchell  v.  Georgia 
R.  Co.,  68  Ga.  644.  See  also  Cox  v. 
Richmond,  etc.,  R.  Co.,  87  Ga.  747. 

Under  a  complaint  alleging  a  con- 
tract by  defendant  to  ship,  transport, 
and  carry  plaintiff's  goods  to  New 
York,  a  bill  whereby  defendant  only 
agreed  to  forward  to  New  York,  with 
the  stipulations  that  it  "  assumes  no 
liability  beyond  its  own  rails,"  and 
"  will  not  be  responsible  for  delays  or 
damages  from  unavoidable  causes  " 
is  inadmissible,  the  two  contracts  be- 
ing different;  but  possibly  this  objec- 
tion might  be  obviated  by  amendment. 
Dunbar  v.  Port  Royal,  etc.,  R.  Co.,  36 
S.  Car.  no. 

Failure  of  Proof. — Under  a  statute 
providing  that  when  the  allegation 
of  a  claim,  to  which  proof  is  directed, 
is  unproved,  not  in  some  particular 
or  particulars  only,  but  in  its  general 
scope  and  meaning,  it  is  not  to  be 
deemed  a  case  of  variance,  but  a  fail- 
ure of  proof.  A  complaint  in  an  action 
for  damages,  based  on  a  special  con- 
tract, is  not  sustained  by  proof  either 
of  a  Ijreach  of  an  implied  contract  or 
of  the  legal  duty  of  the  defendant,  as 
a  common  carrier,  to  transport  the 
stock  in  a  reasonable  time.  In  such 
case  there  is  not  a  variance,  but  a  fail- 
ure of  proof  within  the  meaning  of 
the  statute.  Jeffersonville,  etc.,  R. 
Co.  V.  Ensley,  50  Ind.  378;  Jefferson- 
ville, etc.,  R.  Co.  V.  Worland,  50  Ind. 

339- 

Recovery  on  Contract  Other  than  that 
Alleged. — In  an  action  for  damages  al- 
leged to  have  been  caused  by  the  fail- 
ure oi  a  railroad  company  to  ship 
freight  at  a  time  stipulated,  it  was 
error  to  submit  to  the  jury  the  ques- 
tion of  damages  caused  by  the  deten- 
tion en  route  of  the  freight  shipped 
under  a  subsequent  contract,  espe- 
cially as  the  complaint  did  not  contain 
any  allegation  of  a  breach  in  that  re- 


spect.    Waters  v.  Richmond,  etc.,  R. 
Co.,  no  N.  Car.  338. 

1.  Weed  V.  Saratoga,  etc.,  R.  Co., 
19  Wend.  (N.  Y.)  534. 

In  assumpsit  against  a  carrier  the 
declaration  alleged  that  defendants 
undertook  to  carry  for  plaintiffs  a 
trunk  containing  certain  goods  an4 
bank  bills  in  consideration  of  a  cer- 
tain reward,  and  that  through  defend- 
ants' negligence  the  trunk  and  its 
contents  were  lost.  The  proof  showed 
that  the  trunk  belonged  to  a  stranger, 
and  it  did  not  appear  that  plaintiffs 
had  any  connection  with  it.  The  court 
said  :  "  The  proof  is,  at  most,  of  a 
contract  with  the  plaintiffs  to  carry  the 
money  only.  The  declaration  then 
fails  in  describing  correctly  a  special 
executory  contract  wherein  great  ex- 
actness is  always  demanded.  Where 
the  declaration  is  on  a  promise  to  do 
several  things  and  only  one  is  proved, 
this  is  a  variance."  Weed  z/.  Saratoga, 
etc.,  R.  Co.,  19  Wend.  (N.  Y.)  534. 

2.  Yale  z/.  Willan,  2  East  128;  Penny 
V.  Porter,  2  East  2;  Stone  v.  Knowl- 
ton,  3  Wend.  (N.  Y.)  374;  Harmony 
V.  Bingham,  12  N.  Y.  99.  See  also 
Yelv.  76;  Hilt  V.  Campbell,  6  Me.  109. 

A  contract  in  the  alternative  to 
transport  fifteen  or  twenty  tons  of 
marble  from  one  place  to  another 
must  be  stated  according  to  the  terms 
of  it.  If  stated  as  an  absolute  con- 
tract for  the  transportation  of  twenty 
tons,  and  not  of  fifteen  or  twenty  tons, 
the  variance  will  be  fatal.  Stone  v. 
Knowlton,  3  Wend.  (N.  Y.)  374. 

What  is  not  a  Contract  in  the  Alterna- 
tive.— A  contract  to  transport  goods 
to  a  particular  place  within  a  given 
time,  for  a  stated  sum,  and  that  in 
case  of  failure  there  shall  be  a  de- 
duction from  such  sum,  is  not  in  the 
alternative.  The  act  to  be  performed 
by  defendant  is  the  transportation  of 
the  property,  and  the  consequence  ot 
nonperformance  is  the  receipt  of  a  less 
sum  as  freight,  which  is  not  strictly 
an  alternative  act  to  be  done,  but  is 
rather  in  the  nature  of  liquidated 
damages  for  nonperformance.  Har- 
mony V.  Bingham,  12  N.  Y.  99. 
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alternative  contract  to  deliver  to  plaintiff,  or  to  a  person  named 
for  plaintiff,  is  not  supported  by  proof  of  a  contract  to  deliver  to 
and  for  such  person  ;  nor  does  such  proof  support  the  allegation 
of  a  contract  to  deliver  generally  for  plaintiff,  without  specifying 
to  whom.* 

Conditions  Limiting  Liability. — Conditions  in  the  contract  limiting  the 
carrier's  liability  should  be  stated.  If  the  declaration  alleges  an  un- 
qualified contract  to  carry,  and  the  contract  proved  is  to  carry, 
the  defendant  not  being  answerable  for  certain  risks,  there  is  a 
variance.*      If  there  are  provisions  in  the  contract  other  than  are 


1.  Atlanta,  etc.,  R.  Co.  v.  Texas 
Grate  Co.,  8i  Ga.  602,  40  Am.  &  Eng. 
R.  Cas.  130. 

2.  Connecticut. — Camp  v,  Hartford, 
etc.,  Steamboat  Co.,  43  Conn.  333. 

Indiana. — Lake  Shore,  etc.,  R.  Co. 
V.  Bennett,  89  Ind.  457;  Hall  v.  Penn- 
sylvania Co.,  90  Ind.  459,  16  Am.  & 
Eng.  R.  Cas.  165;  Bartlett  v.  Pitts- 
burgh, etc.,  R.  Co.,  94  Ind.  281,  18 
Am.  &  Eng.  R.  Cas.  549;  Indianapolis, 
etc.,  R.  Co.  V.  Forsythe,  4  Ind.  App. 
326. 

Ohio. — Davidson  v.  Graham,  2  Ohio 
St.  131. 

Pennsylvania. — Stump  v.  Hutchin- 
son, II  Pa.  St.  533. 

West  Virginia. — Baltimore,  etc.,  R. 
Co.  V.  Rathbone,  i  W.  Va.  87. 

England. — Latham  v.  Rutley,  2  B. 
&  C.  20,  9  E.  C.  L.  10;  Austin  v.  Man- 
chester, etc.,  R.  Co.,  16  Q.  B.  600,  15 
Jur.  670,  20  L.  J.  Q.  B.  440;  Simons  v. 
Great  Western  R.  Co.,  2  C.  B.,  N.  S. 
620,  89  E.  C.  L.  620;  White  v.  Great 
Western  R.  Co.,  2  C.  B.,  N.  S.  7,  89 
E.  C.  L.  7;  York,  etc.,  R.  Co.  v.  Crisp, 
14  C.  B.  527,  78  E.  C.  L.  527. 

Illustrations. — A  promise  laid  to  de- 
liver in  good  order  cannot  be  sup- 
ported by  proof  of  promise  to  deliver 
in  good  order,  "  the  dangers  of  the 
river  and  fire  excepted."  Stump  v. 
Hutchinson,  11  Pa.  St.  533. 

The  first  count  of  a  declaration  al- 
leged a  contract  of  carriage  under 
which  the  carriers  were  not  to  be  re- 
sponsible for  damages  resulting  from 
unavoidable  causes,  and  alleged  as  a 
breach  neglect  to  carry.  The  second 
count  alleged  that  the  goods  were  to 
be  imported  into  the  United  States, 
before  expiration  of  the  reciprocity 
treaty;  the  breach,  that  defendants  did 
not  so  carry.  There  was  an  additional 
condition  in  the  contract,  put  in  evi- 
dence by  plaintiffs,  that  as  to  goods  ad- 
dressed to  consignees  resident  beyond 


places  where  defendants  had  stations, 
defendants' responsibility  shouldcease 
upon  their  giving  notice  to  the  carriers 
onward  that  they  were  prepared  to  de- 
liver the  goods  to  them  for  further 
transportation.  Held,  a  variance  as 
to  both  counts.  Eraser  v.  Grand 
Trunk  R.  Co.,  26  U.  C.  Q.  B.  488. 

In  assumpsit  against  a  steamboat 
company  for  damage  by  peril  of  the 
sea  to  goods  delivered  defendants  for 
transportation,  where  the  declaration 
was  against  defendants  as  common 
carriers,  and  the  bill  of  lading  offered 
in  evidence  provided  that  defendants 
should  not  be  liable  for  damages  to 
the  goods  from  any  perils  or  acci- 
dents not  resulting  from  their  negli- 
gence or  that  of  their  agents,  it  was 
held  that  there  was  a  fatal  variance 
between  the  pleading  and  the  proof, 
and  that  there  could  be  no  recovery. 
Camp  V.  Hartford,  etc.,  Steamboat 
Co.,  43   Conn.  333. 

Where  the  declaration  alleged  a 
contract  to  carry  horses  securely, 
and  the  contract  was  to  carry  the 
horses  at  plaintiff's  risk,  it  was  held 
a  fatal  variance.  Shaw  v.  York,  etc., 
Co.,  13  Q.  B.  347,  66  E.  C.  L.  347- 

Where  a  declaration  in  assumpsit 
alleged  that  for  certain  hire  and  re- 
ward defendants  undertook  to  carry 
goods  to  London  anddeliverthem  safe- 
ly at  Dover,  and  the  contract  was 
proved  to  carry  and  deliver  safely  (fire 
and  robbery  excepted),  defendants 
were  entitled  to  a  nonsuit.  Latham  v. 
Rutley,  2  B.  &  C.  20,  9  E.  C.  L.  10. 

What  is  not  a  Variance. — A  declara- 
tion in  assumpsit  alleged  that  the  de- 
fendant, a  railroad  company,  under- 
took, as  a  common  carrier,  for  a 
valuable  consideration  to  transport 
a  mare  and  colt  for  the  plaintiff  over 
the  line  of  its  road  from  G.  to  D., 
and  that  the  animals  were  injured 
through  the  negligence  of  defendant 
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usually  embodied  therein,  it  is  not  necessary  to  aver  the  reasons 
that  influenced  or  the  purposes  that  controlled  the  shipper  or 
carrier  in  inserting  them.  Such  allegations  add  nothing  to  the 
legal  effect  of  the  contract.* 

Collateral  Stipulations. — Where  the  contract  contains  several  dis- 
tinct parts  and  collateral  provisions,  it  will  be  sufficient  to  state 
so  much  of  it  as  contains  the  entire  act  or  duty  which  is  to  be 
performed  and  the  entire  consideration  for  such  act  or  duty.* 

(14)  Avoiding  Stipiilatio7is  Litnitmg Liability. — If  a  contract  of 
shipment  requires  notice  of  loss  or  injury  to  be  given  within  a 
specified  time,  the  plaintiff  may  avoid  the  effect  of  this  stipulation 
as  a  defense  by  allegations  showing  that  a  compliance  therewith 
was  rendered  impossible  by  the  defendant's  own  act.* 

(15)  Description  of  Relation  inter  Se — Actions  against  Connecting 
Carriers. — In  suing  the  last  of  several  connecting  carriers  for  a  loss, 
it  is  necessary  to  allege  that  the  carriers  were  joint  contractors,*  or 

Shelton,    2 


in  transportation.  The  contract  was 
expressed  in  a  bill  of  lading,  which 
exempted  defendant  from  liability 
for  damage  from  certain  specified 
causes,  none  of  which  covered  the 
negligence  charged.  Held,  that  there 
was  no  variance.  Coupland  v.  Hou- 
satonic  R.  Co.,  61  Conn.  531. 

1.  Jeffersonville,  etc.,  R.  Co.  v. 
Irvin,   46   Ind.    188. 

2.  Clarke  v.  Gray,  6  East  564,  in 
which  it  was  held  that  a  part  of  the 
contract,  which  respects  only  the 
liquidation  of  damages  after  a  right 
to  them  has  accrued,  need  not  be  set 
forth  in  the  declaration,  but  is  only 
matter  of  evidence  to  be  given  to  the 
jury  in  reduction  of  damages. 

Stipulation  as  to  Insurance  by  Con- 
signees— Effect. — The  defendants  re- 
ceived the  plaintiffs'  goods  on  board 
their  boat  or  box,  to  be  carried  by 
them  for  freight;  and  in  a  receipt 
which  they  gave  for  the  goods,  speci- 
fying the  terms  of  the  contract,  it  was 
stipulated  that  insurance  should  be 
effected  by  the  consignees.  Held, 
that  supposing  it  to  have  been  the 
intention  that  the  stipulation  to  in- 
sure was  to  be  performed  by  the 
plaintiffs,  or  the  consignees  as  their 
agents,  and  admitting  that  insurance 
could  have  been  of  any  benefit  to  the 
defendants,  still  the  stipulation  to  in- 
sure formed  no  part  of  the  considera- 
tion of  the  defendants'  undertaking 
to  carry,  and  in  an  action  for  carry- 
ing negligently,  whereby  the  goods 
were  damaged,  it  need  not  be  set  out 
in  the  declaration;  nor  need  perform- 
ance, or  excuse  for  nonperformance, 


be    averred.      Brenan 
Bailey  (S.  Car.)  152. 

3.  Baker  v.  Missouri  Pac.  R.  Co., 
19  Mo.  App.  321,  in  which  case  an  al- 
legation that  plaintiff  did  not  make 
his  claim  for  damages  as  required, 
for  the  reason  that  defendant,  by  its 
own  wilful  act,  rendered  it  impossible, 
by  refusing  to  deliver  to  plaintiff  the 
sheep  at  the  point  of  delivery  and  des- 
tination, but,  on  the  contrary,  sent 
them  on  another  railway  line,  against 
plaintiff's  protest,  to  a  station  one 
hundred  miles  distant  from  any  office 
of  defendant ;  that  plaintiff  first  discov- 
ered the  damage  done  after  delivery 
to  him  at  the  original  place  of  destina- 
tion, and  did  not  discover  it  sooner 
because  of  defendant's  wrongful  con- 
duct,— was  held  sufficient  to  excuse 
plaintiff  from  giving  the  required 
notice. 

Verification. — In  an  action  for  in- 
juries to  stock  in  shipment,  plaintiff, 
if  he  desires  to  avoid  the  effect  of 
stipulation^  in  the  shipping  contract 
relieving  the  defendant  from  liability 
for  the  acts  complained  of,  on  the 
ground  that  there  was  no  considera- 
tion, must  set  up  the  want  of  consid- 
eration by  affidavit,  as  required  by  the 
Texas  statute.  Gulf,  etc.,  R.  Co.  v. 
Wright,  I  Tex.  Civ.  App.  402. 

4.  Felder  v.  Columbia,  etc.,  R.  Co. 
21  S.  Car.  35.  See  also  Bradford  v. 
South  Carolina  R.  Co.,  7  Rich.  (S. 
Car.)  201. 

Question  of  Nonjoinder  not  Baised  by 
Demurrer.  —  In  an  action  to  recover 
from  a  railroad  company  the  value 
of  flour  delivered  to  a  combination  of 
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that  the  property  was  delivered  to  and  received  by  the  defendant.* 
If,  however,  several  carriers  associate  and  form  a  continuous 
line,  and  contract  to  carry  goods  through  for  an  agreed  price, 
which  the  shipper  pays  in  one  sum  and  which  the  carriers  agree 
to  divide  among  themselves,  they  are  jointly  and  severally  liable 
for  a  loss  on  any  part  of  the  line,  and  the  word  "  partners,"  or 
any  particular  word  to  describe  the  relation  existing  between  the 
carriers,  need  not  be  used  in  the  petition.* 

(i6)  /;/  Special  Proceedings  Given  by  Statute. — In  a  suit,  brought 
under  a  statute  providing  therefor,  to  recover  damages  for  non- 
performance of  a  contract  of  affreightment,  it  is  absolutely  essen- 
tial that  the  complaint  shall  set  forth  facts  to  show  that  the  case 
falls  fully  within  the  provisions  of  the  statute.* 

(17)  In  Statutory  Form  of  Complaint. — In  some  jurisdictions 
forms  of  complaint,  in  actions  against  carriers,  are  prescribed  by 
statute,  and  here  it  will  be  sufficient  to  pursue  the  statutory  form.** 

b.  Joinder  of  Counts — Carrier  and  warehouseman.  —  In  actions 
for  loss  or  injury,  counts  against  the  defendant  as  a  warehouseman 
may  be  joined  with  counts  against  it  as  a  common  carrier.* 

The  plaintiff  claims  of  the  defendant 
dollars,  damages  for  the  failure 


railroad  companies,  which  divided 
freight  pro  rata  among  themselves 
according  to  the  length  of  each  road 
— of  which  combination  the  railroad 
company  sued  was  a  member,  and  re- 
ceived the  flour  when  it  reached  the 
line  of  its  road,  and  transported  the 
same  to  its  destination,  and  refused 
to  deliver  it  on  demand  to  the  plain- 
tiff— held,  that  a  demurrer  to  the  com- 
plaint for  want  of  sufficient  facts  did 
not  present  the  question  whether  the 
other  railroad  companies  united  with 
defendant  in  the  receipt  and  trans- 
portation of  the  flour  and  freight 
generally,  or  were  partners  and 
proper  parties  with  it  as  defendants 
to  the  action.  Baltimore,  etc.,  R.  Co. 
V.  McWhinney,  36  Ind.  436,  5  Am.  Ry. 
Rep.  312. 

1.  Felder  v.  Columbia,  etc.,  R.  Co., 
21  S.  Car  35;  Southwestern  R.  Co.  v. 
Bryant,  67  Ga.  212. 

2.  Wyman  v.  Chicago,  etc.,  R.  Co., 
4  Mo.  App.  35. 

3.  Steamboat  Galena  ».  Beals,  5  Wis. 
91. 

So,  in  order  to  recover  from  a  car- 
rier, which  would  not  be  liable  ex- 
cept by  a  special  statutory  provision, 
the  complaint  must  state  all  the  facts 
necessary  under  the  statute  to  con- 
stitute liability.  Hempstead  v.  New 
York  Cent.   R.  Co.,  28  Barb.  (N.  Y.) 

485. 

4.  Rowland  v.  Wallace,  81  Ala.  238. 
Form      of     Complaint — Alabama. — 


A  B, 

Plaintiff, 

V. 

C  D, 


to  deliver  certain 
goods,  viz.  :  [here  set 
them  out],  received  by 
him  as  a  common  car- 
rier,   to    be     delivered 

to    the    plaintiff  at 

Defendant,  f^^  a  reward,  which  he 
failed  to  deliver. 

Note. — If  the  injury  complained  of 
is  the  failure  to  deliver  the  goods  by 
the  time  stipulated  or  within  a  rea- 
sonable time,  or  injury  to  the  goods, 
it  should  be  so  stated.  A  B,  Attorney 
for  the  Plaintiff.  Code  Ala.  1886,  p. 
793,  form  15. 

Tennessee. — The  plaintiff  sues  the 
defendant  for  dollars,  as  dam- 
ages for  the  failure  to  deliver 
certain  goods  (or  within  the 
time  stipulated,  or  within 
a  reasonable  time,  or  in  good 
condition,  or  as  the  case  may 
:  [here  describe  succinctly  the 
goods],  received  by  him  as  a  com- 
mon  carrier,   to  be   delivered  to  the 

plaintiff  at  for  a  reward,  which 

he  failed  to  do  (or  by  the  time  stipu- 
lated, or  within  a  reasonable  time,  or 
damaged,  as  the  case  may  be).  A 
B,  Attorney  for  the  Plaintiff.  M.  & 
V.  Code  Tenn.,  p.  689,  form  13. 

6.  Whitney  v.  Chicago,  etc.,  R.  Co., 
27  Wis.  327,  5  Am.  Ry.  Rep.  291; 
Armstrong  v.  Chicago,  etc.,  R.  Co., 
45  Minn.  85. 


A  B 

V, 

C  D 

be),  viz. 
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5.  Plea  or  Answer — a.  General  Issue — Actions  ex  Delicto. — In 
actions  ex  delicto  against  the  carrier  the  general  issue  is  "  not 
guilty;"*  and  it  has  been  said  that  in  this  class  of  actions  most 
matters  of  defense  may  be  shown  under  the  general  issue,  and 
for  this  reason  it  is  seldom  advisable  to  resort  to  a  special  plea.* 

Actions  ex  Contractu. — In  actions  ex  contractu  the  general  issue  is 
"  nonassumpsit ;"  and  this  plea  operates  as  a  denial  of  the  con- 
tract alleged  in  the  declaration.* 


Adding  Count  by  Amendment. — In  an 
action  against  a  railroad  company, 
seeking  to  charge  it  as  a  common  car- 
rier for  the  loss  of  goods,  a  count  may 
be  added  by  amendment  charging  it 
as  a  warehouseman ;  but  if  the  amend- 
ment is  not  filed  until  after  the  lapse 
of  one  year  from  the  accrual  of  the 
cause  of  action  (Code,  §  2619),  the 
statute  of  limitations  is  available  as 
a  defense.  Anniston,  etc.,  R.  Co.  v. 
Ledbettcr,  92  Ala.  326. 

Amending  to  Show  Liability  as  Ware- 
houseman.— Where  a  complaint  alleges 
negligence  on  defendant's  part,  com- 
mitted in  its  capacity  as  carrier,  and 
the  evidence  shows  that  it  was  com- 
mitted in  its  capacity  as  warehouse- 
man, the  complaint  may  be  amended 
to  conform  to  the  proof  after  the  case 
has  gone  to  the  jury.  St.  Louis,  etc., 
R.  Co.  V.  Dodd,  59  Ark.  317. 

Where  a  declaration  charges  a  rail- 
road company,  as  a  common  carrier, 
for  loss  of  goods  shipped  over  its 
line  and  destroyed  by  fire  while  in  its 
depot  awaiting  delivery,  it  cannot  be 
amended,  after  the  cause  of  action  has 
become  barred  by  the  statute  of  limi- 
tations, so  as  to  charge  the  company 
for  negligence  as  a  warehouseman. 
People  V.  Kalamazoo.  35  Mich.  227. 

1.  M'Call  V.  Forsyth,  4  W.  &  S. 
(Pa.)  181;  Angell  on  Carriers,  ^  451, 
Elwell  V.  Grand  Junction  R.  Co.,  5 
M.  &  W.  669. 

2.  Hoyt  V.  Allen,  2  Hill  (N.  Y.)  322. 
English  Statutory  Provision  as  to  Effect 

of  Plea. — In  actions  for  tort  agains,t  a 
carrier,  the  plea  of  not  guilty  will 
operate  as  a  denial  of  the  loss  or  dam 
age,  but  not  of  the  receipt  of  the 
goods  by  the  defendant  as  a  cariier 
for  hire,  or  for  the  purpose  for  which 
they  were  received.  R.  16.  Reg  Gen. 
Q.  B.  C.  P.  &  Exch.  T.  T.,  16  Vict.  r. 
6;  1  El.  &  Bl.  App.,  Ixxix. 

South  Carolina — English  Rule  not  Fol 
lowed. — In  case  against  a  carrier,  t-he 
defendant  may  show,  under  a  plea  of 
not  guilty,  that  he  did  not  occupy  the 


relation  of  a  common  carrier  to  the 
plaintiff  in  the  transaction  out  of 
which  the  action  arose.  Brown  v. 
Dunlap,  3  S.   Car.   loi. 

Illinois — Contract  Limiting  Liability 
Provable  under  General  Issue. — To  the 
extent  that  a  carrier  may  make  a  valid 
contract  in  limitation  of  its  common- 
law  liability,  such  contract  will  be  a 
matter  of  defense;  and  that  defense 
may,  in  an  action  on  the  case,  be  given 
in  evidence  under  the  general  issue, 
and  need  not  be  specially  pleaded. 
Coles  V.  Louisville,  etc.,  R.  Co.,  41 
111.  App.  607;  Wabash,  etc.,  R.  Co.  v. 
McCasland,  11  111.  App.  491. 

Where,  in  an  action  of  case  against  a 
carrier,  a  special  plea  sets  up  a  con- 
tract in  which  it  was  agreed  that,  in 
consideration  of  a  reduced  rate  of 
freight,  any  claim  for  damages  which 
might  accrue  to  the  shipper  should 
not  be  paid  or  sued  for  unless  a  claim 
for  the  loss  should  be  made  in  writ- 
ing, sworn  to,  and  delivered  to  the 
general  freight  agent  of  the  company 
within  five  days  of  removal  of  the 
stock  from  the  cars,  and  alleges  a 
breach  of  such  agreement — held,  bad 
as  amounting  to  the  general  issue,  and 
obnoxious  to  a  special  demurrer  for 
that  reason.  Wabash,  etc.,  R.  Co.  v. 
Black,  11  111.  App.  465. 

When  sued  in  case  for  failing  to 
properly  care  for  live  stock  shipped, 
the  company  pleaded  the  general  and 
two  special  pleas,  setting  up  a  writ- 
ten contract,  and  averring  a  breach 
thereof  by  the  plaintiff.  Held,  that 
sustaining  a  demurrer  to  one  of  such 
special  pleas  was  no  ground  for  com- 
plaint, where  it  appeared  that  the 
same  matter  was  admissible  in  evi- 
dence under  the  general  issue.  Wa- 
bash, etc.,  R.  Co.  V.  Pratt,  15  III.  App. 

177. 

3.  Dale  v.  Hall,  i  Wils.  281;  Angell 
on  Car.,  §  455;  Schouler  on  Bailments, 

§579. 

English  Statutory  Provisions  as  to  Effect 
of  Plea. — In  actions  on  simple  contract 
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b.  Special  Plea. — Before  filing  a  special  plea,  the  pleader 
should  satisfy  himself  that  the  facts  therein  set  forth  are  not  ad- 
missible under  the  general  issue.  If  they  are  the  plea  will  be  bad 
as  amounting  to  the  general  issue.*  But  an  objection  that  a  special 
plea  is  bad  as  amounting  to  the  general  issue  must  be  taken  by 
special  demurrer.* 

When  Special  Plea  Used. — There  are,  however,  many  matters  of  de- 
fense which  are  not  admissible  under  the  general  issue,  and 
which,  in  order  to  be  availed  of,  must  be  specially  pleaded.^ 


against  carriers  for  not  delivering 
goods,  the  plea  of  nonassumpsit,  or 
a  plea  traversing  the  contract  or 
agreement  alleged  in  the  declaration, 
will  operate  as  a  denial  of  any  ex- 
pressed or  implied  contract  to  the 
effect  alleged  in  the  declaration,  but 
not  of  the  breach.  Reg.  Gen.  Q.  B. 
C.  P.  &  Exch.  T.  T.,  i6  Vict.  r.  6;  i 
El.  &  Bl.  App.,  Ixxix. 

1.  Brind  v.  t)ale,  2  M.  &  W.  775; 
Wabash,  etc.,  R.  Co.  v.  Black,  11  111. 
App.  465;  Wabash,  etc.,  R.  Co.  v. 
McCasland,  11  111.  App.  491;  Cook 
V.  Scott,  6  111.  333;  Abrams  v.  Pom- 
eroy,  13  111.  134;  White  v.  Clayes,  32 
111.  325;  Johnston  v.  Ewing  Female 
University,  35  111.  518;  Strader  v. 
Snyder,  67  111.  404;  Wiggins  Ferry 
Co.   V.   Blakeman,   54  111.   201. 

Where  a  railroad  is  sued  for  not 
properly  carrying  goods,  and  it  pleads 
specially  that  its  liability  is  limited 
by  contract  to  its  own  line,  and  that  it 
safely  carried  goods  and  delivered 
them  to  the  next  carrier  in  the  route, 
the  pleas  are  bad  as  amounting  to 
the  general  issue.  Illinois  Cent.  R. 
Co.  V.  Johnson,  34  111.  389. 

In  assumpsit  for  goods  lost,  a  plea 
alleged  that  when  defendant  re- 
ceived the  goods  plaintiff  expressly 
agreed  to  accompany  the  cart  in 
which  they  were  carried  and  pro- 
tect them  from  loss  or  theft,  and  that 
by  reason  of  his  neglect  and  refusal  to 
do  so  the  goods  were  lost.  Held,  bad 
as  amounting  to  the  general  issue. 
Brind  v.  Dale,  2  M.  &  W.  775. 

In  case  against  a  carrier  for  loss  of 
goods,  a  plea  alleged  that  the  delivery 
and  receipt  of  goods  happened  after 
the  passing  of  4  Wm.  IV.,  c.  55,  and 
at  the  time  of  the  delivery  plaintiff 
became  and  was  a  passenger;  that 
the  goods  were  delivered  to  be  con- 
veyed with  him  as  such  passenger, 
and  that  no  part  thereof  were  articles 
of  clothing  of  the  plaintiff.     Held,  that 


the  plea  was  an  argumentative  tra- 
verse of  the  goods  having  been  de- 
livered to  be  carried  and  of  defend- 
ant's liability,  and  that  it  amounted 
to  the  general  issue.  Elwell  v.  Grand 
Junction  R.  Co.,  5  M.  &  W.  669. 

2.  Cushman  v.  Hayes,  46  111.  155. 
See  also  Wabash,  etc.,  R.  Co.  v.  Black, 
II  111.  App.  465;  Wabash,  etc.,  R.  Co. 
V.  McCasland,  11  111.  App.  491;  Cook 
V.  Scott,  6  111.  333;  Abrams  v.  Pom- 
eroy,  13  111.  133  ;  Brind  v.  Dale,  2  M. 
&  W.  775. 

3.  Accident. — A  defense  by  a  rail- 
way company,  relying  upon  an  in- 
evitable accident,  must  state  all  the 
facts  which  the  company  contends 
constitute  such  inevitable  accident. 
Burns  v.  Cork,  etc.,  R.  Co.,  13  Ir.  C. 
L.  R.  543  Exch. 

Misrepresentation  of  Shipper. — Under 
the  plea  of  not  guilty,  it  is  not  com- 
petent for  the  defendant  to  show  that 
the  plaintiff  misrepresented  the  weight 
of  the  goods  which  the  defendant 
agreed  to  carrjr.  The  plea  only 
operates  as  a  denial  of  the  loss  or 
damage,  and  not  of  the  receipt,  of  the 
goods  by  defendant, who  should  either 
plead  the  misrepresentation  specially 
or  traverse  the  acceptance  of  the 
goods  for  carriage.  Webb  v.  Page,  i 
D.  &  L.  531,  6  Scott  N.  R.  951. 

Notice  ofValue. — In  an  action  against 
a  carrier  for  the  loss  of  a  parcel  of 
more  than  ten  pounds  value,  if  he 
wishes  to  avail  himself  of  the  want 
of  notice  of  value  he  must  plead  it 
specially.  Syms  v.  Chaplin,  5  Dowl.  P. 
C.  429,  5  Ad.  &  El.  634,  31  E.  C.  L. 
403.  See  also  Baxendale  v.  Great  West- 
ern R.  Co.,  38  L.  J.  Q.  B.  137,  L.  R.,  4 
Q.  B.  247;  Pianciani  v.  London,  etc., 
R.  Co.,  18  C.  B.  226,  86  E.  C.  L.  226. 

Control  of  Vessel  by  Public  Pilot. — In 
an  action  for  injuries  to  merchandise 
during  transportation,  a  defense  that 
at  ^he  time  the  injuries  occurred 
defendants  vessel  was  exclusively  in 
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c.  Plea  in  Abatement.— In  an  action  against  a  carrier  sued 
as  a  corporation,  a  plea  in  abatement  by  several  persons  admitted 
that  they,  "  together  with  others,"  were  doing  business  under  the 
name  by  which  they  were  sued,  but  denied  that  the  carrier  was  a 
corporation.  The  plea  was  bad  for  failure  to  set  forth  the  names 
of  the  others  with  whom  they  were  doing  business,  in  order  that 
the  plaintiff  might  know  whom  to  sue,  if  the  plea  should  prove 
true.*  ^ 

d.  Admissions. — A  plea  of  the  general  issue  does  not  operate 
as  an  admission  of  immaterial  facts.*     In  case  for  loss  of  goods  a 


charge  of  a  licensed  pilot,  in  conse- 
quence of  a  regulation  of  the  port  of 
Liverpool,  whose  orders  defendant 
was  bound  to  obey,  and  that  the  ac- 
cident occurred  through  the  pilot's 
negligence,  is  not  available,  it  seems, 
unless  specially  pleaded.  Guiterman 
V.  Liverpool,  etc..  Steamship  Co.,  9 
Daly  (N.  Y.)  119. 

Illustrations  of  Sufficient  Special  Plea. — 
In  case  for  the  loss  of  maps,  defendant 
pleaded  that  at  the  time  of  their  deliv- 
ery to  him  he  notified  plaintiff  that  he 
would  not  be  responsible  for  loss  or 
damage  to  the  consignment  unless 
insured  for  its  value  and  paid  for  at 
the  time  of  delivery;  that  defendant 
received  the  consignment  for  carriage 
only  on  these  terms,  and  that  it  was 
not  insured  or  paid  for.  Held,  suffi- 
cient.    Wyld  V.  Pickford,  8  M.  &  W. 

443- 

Where  a  declaration  is  framed  on 
the  comffion-law  liability  of  defend- 
ants as  common  carriers,  a  plea  set- 
ling  up  a  special  contract  whereby 
plaintiff  undertook  all  risk  of  loss  or 
injury  in  loading  and  unloading,  con- 
veyance, or  otherwise,  whether  aris- 
ing from  the  negligence  or  the  miscon- 
duct of  defendants  or  their  servants, 
and  alleging  that  defendants  did  not 
undertake  to  forward  the  animals  by 
any  particular  train,  and  were  not  re- 
sponsible for  delivery  of  the  animals 
within  any  certain  time,  and  that  any 
loss  or  injury  caused  by  the  delay  in 
conveying  and  delivering  the  animals 
was  a  loss  and  injury  within  the  mean- 
ing of  the  contract — states  a  good  de- 
fense. Bates  V.  Great  Western  R. 
Co.,  24  U.  C.  Q.  B.  544. 

Illnstrations  of  Insufficient  Special  Plea. 
— A  plea  to  an  action  of  assumpsit, 
on  an  undertaking  to  carry  and  de- 
liver goods  to  plaintiff's  agent  at  Can- 
ton, alleged  that  after  the  ship  on 
which  the  goods  were  being  carried 


had  arrived  at  a  point  near  Canton, 
the  commanding  officer  of  her  maj- 
esty's forces  and  the  chief  superin- 
tendent of  the  trade  of  her  majesty's 
subjects,  for  lawful  reasons,  forcibly 
prevented  the  ship  from  proceeding 
to  Canton,  and  by  virtue  of  the  au- 
thority in  them  vested  prevented  the 
delivery  of  the  goods  at  Canton. 
Held,  that  the  plea  was  bad  for  not 
sufficiently  disclosing  that  the  officers 
had  authority  to  act  in  the  manner  al- 
leged. Evans  v.  Hutton,  4  M.  &  G. 
954,  43  E.  C.  L.  491. 

In  case  by  L.  H.  for  loss  of  goods, 
a  plea  that  the  contract  of  shipment 
was  made  in  New  York  between  de- 
fendants and  L.  H.  &  Co.;  that  L.  H. 
made  the  contract;  that  he  transacted 
business  in  New  York  under  the 
name  of  L.  H.  &  Co.;  and  that  the 
said  "  &  Co."  did  not  represent  an 
actual  partner,  is  bad.  To  bring  the 
case  within  the  statute  which  forbids 
trading  in  the  name  of  a  fictitious 
firm,  the  plea  should  aver  that  plain- 
tiff's transaction  of  business  as  L.  H. 
&  Co.  related  to  the  goods  in  question. 
Hoyt  V.  Allen,  2  Hill  (N.  Y.)  322. 

Where  a  carrier  contracts  to  carry 
upon  the  canals,  dangers  of  canal 
navigation  excepted,  etc.,  a  plea  set- 
ting up  such  exception  generally, 
without  specifying  the  dangers,  is 
bad.  (Supreme  Court,  1829.)  Wood- 
worth  V.  McBride,  3  Wend.  (N.  Y.) 
227. 

1.  American  Express  Co.  v.  Hag- 
gard, 37  111.  465. 

2.  Bennion  v.  Davison,  3  M.  &  W. 
179.  In  this  case  the  declaration 
in  assumpsit  stated  that  defend- 
ants were  owners  of  a  certain 
vessel;  that  plaintiffs  caused  to  be 
shipped  thereon  certain  merchandise, 
to  be  carried  safely  by  defendants  as 
owners  of  such  vessel;  that  in  con- 
sideration   thereof    and     of     certain 
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plea  of  the  general  issue  admits  the  competency  of  defendants  to 
be  sued  by  the  name  given  in  the  declaration.*  In  an  action  for 
nondelivery  a  plea  that  the  defendant  never  received  the  goods  is 
an  admission  of  nondelivery,  and  this  fact  need  not  be  proved  to 
entitle  the  plaintiff  to  judgment.* 

e.  General  Denial. — Under  the  code  system  of  pleading  the 
effect  of  the  general  denial  is  simply  to  put  in  issue  the  material 
allegations  of  the  complaint  or  petition  ;^  and  under  it  the  defend- 
ant can  show  such  facts  only  as  disprove  the  facts  alleged,  it 
being  necessary  to  plead  especially  all  matters  in  confession  and 
avoidance.* 


freight  defendants  promised  to  carry 
the  merchandise  safely,  but  that  it 
was  damaged  through  defendants' 
negligence.  Held,  that  ownership  of 
the  vessel  was  not  admitted  by  the 
plea  of  non  assumpserunt,  as  the  ques- 
tion of  ownership  was  immaterial. 

Introducing  Further  Evidence  to  Rebut 
Admission. — If  an  answer,  which  de- 
nies negligence,  admits  facts  which 
raise  a  presumption  of  negligence, 
and  the  apostles  indicate  that  the 
question  of  negligence  has  not  been 
fully  entered  into,  and  the  claimant 
has  relied  upon  the  theory  that  the 
facts  found  did  not  make  out  a. prima- 
facie  case  against  him,  he  may  be 
permitted  to  apply  for  leave  to  in- 
troduce further  evidence  in  this  re- 
gard.    The  Sydney,  27  Fed.  Rep.  119. 

1.  Moran  v.  Portland  Steam  Packet" 
Co.,  35  Me.  55. 

2.  Hot  Springs  R.  Co.  v.  Hudgins, 
42  Ark.  485,  18  Am.  &  Eng.  R.   Cas. 

643- 

3.  See  article  Answers  in  Code 
Pleading,  Vol.  I.,  p.  777. 

What  may  be  Shown  under  Creneral  De- 
nial.— The  answer  to  a  petition  alleg- 
ing a  delivery  to  and  acceptance  of 
certain  plate  glass  by  defendant  for 
carriage,  and  an  injury  thereof  by  de- 
fendant's negligence,  denied  "  each 
and  every  "  of  said  averments.  Held, 
that  under  the  pleadings  defendant 
might  show  that  the  package,  though 
actually  containing  plate  glass,  was 
marked  "  rough  glass,"  as  such  evi- 
dence shows  that  no  such  contract  as 
the  one  sued  on  was  made  by  the  car- 
rier. Despatch  Line  v.  Glenny,  41 
Ohio  St.  166. 

The  complaint  alleging  a  special 
contract  by  the  defendant  to  carry  to 
Chicago,  and  a  breach  of  the  con- 
tract,and  the  answer  containing  a  gen- 
eral   denial,    the    fact    was    available 


in  defense  that  the  injury  complained 
of  occurred  after  the  property  had 
passed  beyond  the  defendant's  termi- 
nus. Ortt  V.  Minneapolis,  etc.,  R. 
Co.,  36  Minn.  396. 

Answer  that  Defendant  has  no  Informa- 
tion— When  Bad. — In  an  action  against 
a  carrier  for  injury  to  a  shipment  of 
cattle  alleged  to  have  been  caused  by 
the  negligence  of  defendant's  ser- 
vants, an  answer  which  does  not  deny 
the  injury  charged,  but  merely  alleges 
that  defendant  has  not  sufficient  in- 
formation on  the  subject  to  form  a 
belief,  is  bad.  Civ.  Code,  §  113,  which 
allows  a  denial  that  defendant  has- 
sufficient  information  to  form  a  belief 
concerning  the  facts  alleged,  if  they 
be  not  presumptively  within  hij 
knowledge,  is  not  applicable,  since  i; 
is  defendant's  duty  to  know  whethei 
its  trains  have  been  operated  prop- 
erly. Nashville,  etc.,  R.  Co*  v.  Car- 
rico,  95  Ky.  4S9. 

Joining  Special  Defense  with  General 
Denial. — In  an  action  for  loss,  defend- 
ant may  plead  as  a  special  defense, 
in  connection  with  the  general  denial, 
a  special  contract  with  the  shipper, 
whereby  the  latter  was  to  accompany 
the  stock  and  care  for  it,  and  that  his 
failure  to  do  so  was  the  cause  of  the 
loss.  The  fact  that  the  action  was  in 
tort  does  not  prevent  such  defense 
from  being  pleaded.  Oxley  v.  St. 
Louis,  etc.,   R.   Co.,  65  Mo.   629. 

4.  See  article  Answers  in  Code 
Pleading,  Vol.  I.,  p.  777. 

Claim  not  Made  within  Time  Provided 
by  Contract. — In  an  action  against  a 
carrier  for  loss  of  goods  shipped,  the 
defense  that  the  claim  was  not  made 
within  the  time  provided  for  in  the 
bill  of  lading  cannot,  it  seems,  be  set 
up  under  an  answer  merely  denying 
the  allegations  of  the  declarations; 
such     matter     should     be     specially 
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Waivers. — It  has  been  held* however,  that  if  no  objection  is  made 
at  the  trial  that  such  matters«.are  not  specially  pleaded,  the  objec- 
tion will  be  considered  waived.* 

6.  Replication  or  Reply. — Where  the  defense  to  an  action  for 
injury  is  special,  as,  for  instance,  nonpresentment  of  claim  for  dam- 
ages within  the  period  required  by  the  contract,  the  plaintiff 
should  either  demur  or  reply  matter  in  avoidance  if  he  wishes 


pleaded.     Central  Vermont  R.  Co.  v, 
Soper,  59  Fed  Rep.  879. 

Where  a  package  is  delivered  to 
an  express  company  for  transporta- 
tion, and  a  receipt  given  which  pro- 
vides that  the  company  shall  not  be 
liable  for  loss  or  damage  unless  the 
claim  therefor  is  made  in  writing 
within  thirty  days  from  the  accru- 
ing of  the  cause  of  action,  such  con- 
dition cannot  be  enforced  unless 
pleaded,  as  it  is  in  the  nature  of  the 
statute  of  limitations.  Westcott  v. 
Fargo,  61  N.  Y.  545. 

Reasonableness  'of  Stipulation  should 
Appear. — In  an  action  for  damages 
to  live  stock  by  the  shipper,  an  an- 
swer setting  up  a  stipulation  that 
the  shipper  should  give  notice  in 
writing,  of  his  claim  for  damages  to 
some  agent  of  the  company  as  a  con- 
dition precedent  to  his  right  to  re- 
cover damages,  is  bad  if  it  does  not 
also  show  that  defendant  had  an 
agent  so  situated  that  the  contract, 
to  give  notice  to  such  agent,  was  rea- 
sonable. Missouri  Pac.  R.  Co.  v. 
Harris,  67  Tex.  166;  Gulf,  etc.,  R. 
Co.  V.  Wilhelm,  3  Tex.  App.  Civ, 
Cas.,  §458;  Galveston,  etc.,  R.  Co.  v. 
Thompson  (Tex.  Civ.  App.,  1893), 
23  S.  W.  Rep.  930. 

Unnsaally  Large  Traffic. — In  an  ac- 
tion for  damages  for  failure  to  fur- 
nish cars  for  the  transportation  of 
cattle,  it  cannot  be  shown,  under  a 
general  denial,  that  at  the  time  com- 
plained of  there  was  an  unusual  de-  fit. — Where  a  contract  of  shipment  of 
mand  for  cars;  that  all  defendant's  insured  goods  contains  a  provision  to 
cars  were  in  use;  that  defendant  was  the  effect  that,  if  the  carrier  shall  be 
unable  to  furnish  cars  on  the  day  de-  rendered  liable  for  damages  covered 
sired,  but  that  it  did  so  as  soon  there-  by  the  insurance  he  may  recover 
after  as  it  could,  having  due  regard  the  amount  from  the  underwriter,  an 
for  the  rights  of  other  shippers  who  answer  to  an  action  on  such  contract, 
had  demanded  transportation  at  or  averring  that  the  underwriter  agreed 
before  that  time.  Hence  an  answer  to  pay  the  loss,  and  that  the  suit  is 
stating  these  facts  is  not  demurrable,  for  his  benefit,  is  insufficient.  Cin- 
notwithstanding  an  allegation  in  the  cinnati,  etc.,  R.  Co.  v.  Spratt,  2  Duv. 
complaint  that  defendant  was  able  to     (Ky.)  4. 

furnish  the  cars  at  the  time   desired,         1.  Central  Vermont  R.  Co.  v.  Soper, 
as  such  allegation  is  not  material  and     59  Fed.  Rep.  879. 
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need  not  be  proved.  Pittsburgh,  etc., 
R.  Co.  V.  Racer,  5  Ind.  App.  209. 

Release  of  Shipping  Contract. — In  an 
action  for  failure  to  deliver  goods 
shipped,  defendant  cannot  show,  un- 
der a  general  denial,  that  plaintiff  had 
released  the  contract  of  shipment; 
such  fact  should  be  specially  pleaded. 
Houston,  etc.,  R.  Co.  v.  Harn,  44 
Tex.  628. 

Partial  Loss. — In  an  action  for  fail- 
ure to  deliver  goods,  it  cannot  be 
shown,  under  a  general  denial,  that 
the  loss  was  partial  only.  Houston, 
etc.,  R.  Co.  V.  Harn,  44  Tex.  628. 

Striking  oat  Improper  Defense.  —  In 
an  action  against  a  railroad  com- 
pany for  a  breach  of  a  contract  to 
leave  freight  cars  on  a  side  track  for 
the  purpose  of  receiving  and  taking 
away  freight,  the  defendant,  in  one 
count  of  his  answer,  alleged  that  the 
plaintiff  had  negligently  permitted 
freight  cars  to  stand  upon  the  side 
track  so  near  the  main  one  that  one 
or  two  collisions  had  taken  place,  and 
there  was  danger  of  others,  and  the 
plaintiff  was  unwilling  to  become  re- 
sponsible for  the  injuries  that  might 
result  from  such  negligence.  It  was 
held  that  as  this  defense  was  not  set 
up  as  a  counterclaim  or  set-off,  and 
was  not  stated  as  a  defense  in  bar,  it 
was  properly  stricken  from  the  an- 
swer. Amsden  v.  Dubuque,  etc.,  R. 
Co.,  13  Iowa  132. 

Defense  that  Suit  is  for  Another's  Bene- 
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to  test  the  defense.  By  joining  issue  he  admits  its  complete- 
ness, if  proved.* 

IV.  Actions  fob  Delay — Form  of  Action  and  Parties. — On  principle, 
there  can  be  no  difference  between  this  and  the  preceding  class 
of  actions  as  regards  the  form  of  action  and  the  parties;  and  the 
discussion  of  these  questions  in  the  preceding  subdivision  of  this 
article  will  be  a  sufficient  guide  to  the  pleader,  as  to  the  form  of 
action  to  be  brought  and  as  to  who  shall  be  made  parties. 

Allegations— Duty  to  Carry  in  Reasonable  Time.— The  complaint,  in  an 
action  for  damages  for  delay  in  transportation,  should  allege  the 
carrier's  duty  to  carry  in  a  reasonable  time.* 


1.  Southern  Express  Co.  v.  Hunni- 
■cutt,  54  Miss.  566. 

Illustrations  of  Sufficient  Replication. — 
Where  a  company  is  sued  for  injuries 
to  live  stock  during  transportation, 
and  sets  up  a  special  agreement,  to 
the  effect  that  the  owner  was  to  give 
notice  within  forty  days  of  his  claim 
for  injuries  as  a  condition  precedent 
to  the  right  to  sue,  the  effect  of  such 
defense  is  avoided  by  a  replication 
showing  that  within  three  days  after 
the  injury  the  defendant's  agent 
promised  to  pay  the  damages  if 
plaintiff  would  put  them  in  a  rea- 
sonable sum;  that  he  was  misled  by 
various  promises  to  pay,  until  after 
the  lapse  of  the  forty  days;  and  that 
during  that  time  he  acted  under  the 
belief  that  defendant  meant  to  pay 
without  suit.  Gulf,  etc.,  R.  Co.  v. 
Trawick,  80  Tex.  270. 

In  an  action  against  a  common  car- 
rier for  the  loss  of  a  parcel,  a  replica- 
tion that  the  loss  arose  from  the 
felonious  acts  of  the  defendants' 
servants,  is  a  good  answer  to  a  plea, 
founded  upon  the  Carriers  Act,  11 
Geo.  IV.  &  I  Wm.  IV.,  c.  68,  §  i,  that 
the  value  exceeded  ten  pounds,  and 
was  not  declared  at  the  time  of  de- 
livery to  the  carrier.  Metcalf  v.  Lon- 
don, etc..  R.  Co.,  4  C.  B.,  N.  S.  307,  93 
E.  C.  L.  307. 

New  Assignment.  —  In  an  action 
against  a  railway  company  for  the 
loss  of  a  package  intrusted  to  them 
to  carry,  subject  to  the  terms  of  a 
special  notice  by  the  company  not  to 
be  responsible  for  articles  of  certain 
descriptions  or  of  a  certain  value, 
unless  entered  and  paid  for  accord- 
ingly, the  declaration  alleging  a  loss 
arising  from  the  gross  negligence  of 
the  company  and  the  felonious  acts 
of  their  servants, the  company  pleaded 
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(except  as  to  so  much  of  the  declara- 
tion as  alleged  that  the  loss  arose 
from  the  gross  negligence  of  the  com- 
pany and  the  felonious  acts  of  their 
servants)  that  the  goods  were  within 
the  description  and  of  the  value  men- 
tioned in  the  notice,  and  that  their 
nature  and  value  were  not  declared 
at  the  time  of  their  delivery  to  the 
company.  The  plaintiff  newly  as- 
signed, that  he  issued  his  writ  and 
declared  thereupon,  for  that,  while 
the  goods  were  in  the  custody  and 
possession  of  the  company  as  com- 
mon carriers,  they  were  feloniously 
stolen  by  certain  servants  of  the  com- 
pany unknown  to  the  plaintiff.  Held, 
that  the  new  assignment  was  bad  as 
applying  to  a  portion  of  the  declara- 
tion to  which  the  plea  was  not  ad- 
dressed. Butt  V.  Great  Western  R. 
Co.,  II  C.  B.  140,  73  E.  C.  L.  140,  20 
L.  J.  C.  P.  241. 

Admissions. — Where  the  defense  to 
an  action  for  injury  to  live  stock  is 
that  plaintiff  failed  to  give  notice  of 
his  claim  for  damages  within  a  cer^ 
tain  time,  as  required  by  the  contract 
of  shipment,  a  reply  that  the  stipula- 
tion for  notice  was  void  amounts  to 
no  more  than  a  demurrer,  and  the 
implied  admission  of  the  existence  of 
the  stipulation  does  not  affect  the 
general  denial  interposed  by  opera- 
tion of  law  to  the  matters  pleaded  in 
answer.  Nichols  v.  Chicago  G.  W. 
R.  Co.  (Iowa,  1895),  62  N.  W.  Rep.  769. 

2.  Buckley  v.  Great  Western  R. 
Co.,  18  Mich.  121;  Central  R.  Co.  v. 
Hasselkus,  91  Ga.  382,  55  Am.  &  Eng. 
R.  Cas.  586. 

Allegation  of  Undertaking  to  Carry  in 
Specific  Time. — Where  the  declaration 
alleges  an  undertaking  to  deliver  in 
a  specific  time,  but  none  to  deliver  in 
a  reasonable   time,  evidence   of  what 
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Failure  to  Carry  in  a  Seasonable  Time. — It  should  also  be  alleged  that 
the  defendant  failed  to  carry  within  a  reasonable  time.* 

Special  Damages. — Damages  which  may  be  presumed  to  result 
necessarily  from  the  wrongful  delay  need  not  be  stated  ;  *  but  to 
entitle  the  plaintiff  to  such  damages  as  are  not  the  natural  conse- 
quence of  the  delay,  or  not  of  a  character  to  be  reasonably  antici- 
pated by  the  parties  at  the  time  the  contract  of  shipment  was 
made,  he  must  aver  the  same,  together  with  the  facts  which  would 
make  them  legally  recoverable.' 


would  be  a  reasonable  time  is  inad- 
missible, and  no  recovery  can  be  had 
thereunder  for  failure  to  deliver  in  a 
reasonable  time.  Central  R.  Co.  v. 
Hasselkus,  91  Ga.  382,  55  Am.  &  Eng. 
R.  Cas.  586. 

Amendment. — The  necessary  allega- 
tion may  be  supplied  by  amendment 
and  evidence  introduced  to  show 
what  was  a  reasonable  time.  Cen- 
tral R.  Co.  V.  Hasselkus,  91  Ga.  382, 
55  Am.  &  Eng.  R.  Cas.  586. 

1.  Buckley  v.  Great  Western  R. 
Co.,  18  Mich.  121. 

Suf&ciency  of  Allegation. — Although 
the  contract  of  carriage  does  not 
specify  a  time  for  the  shipment  of 
cattle,  a  complaint  which  alleges  that 
they  might  have  been  shipped  by  the 
company  when  delivered  to  it,  and 
that  in  consequence  of  a  delay  of 
twenty-two  hours  in  shipping  them 
the  cattle  did  not  arrive  at  their  des- 
tination until  after  business  hours  on 
Saturday,  and  too  late  for  the  market, 
sufficiently  shows  that  the  defendant 
did  not  comply  with  its  obligation  to 
ship  the  cattle  within  a  reasonable 
time.  Cincinnati,  etc.,  R.  Co.  v. 
Case,  122  Ind.  310,  42  Am.  &  Eng. 
R.  Cas.  537. 

General  Allegation  Sufficient  on  Special 
Demurrer. — In  an  action  to  recover 
damages  for  a  wrongful  delay  in 
transporting  property,  a  complaint 
which  alleges  generally  a  failure  to 
transport  and  deliver  within  a  reason- 
able time  is  sufficient,  in  the  absence 
of  special  demurrer,  without  alleging 
what  would  have  been  a  reasonable 
time.  Palmer  v.  Atchison,  etc.,  R. 
Co.,  loi  Cal.  187. 

2.  Vicksburg,  etc.,  R.  Co.  v.  Rags- 
dale,  46  Miss.  459. 

3.  Gulf,  etc.,  R.  Co.  v.  Maetze,  2 
Tex.  App.  Civ.  Cas.,  §  631;  Vicks- 
burg, etc.,  R.  Co.  V.  Ragsdale,  46 
Miss.  459. 

Illustrations.  —  In     an     action     for 


wrongful  delay  in  the  transporta- 
tion of  machinery,  no  recovery  can 
be  had  for  the  rental  value  of  the 
machinery  during  the  delay  under 
a  petition  which  fails  to  allege  the 
rental  and  to  claim  the  rental  value 
thereof.  Gulf,  etc.,  R.  Co.  v.  Maetze, 
2  Tex.  App.  Civ.  Cas.,  §  631. 

In  an  action  for  damages  resulting 
from  delay  in  the  shipment  of  a  boiler 
and  an  engine,  only  ordinary  damages 
can  be  recovered  under  a  petition 
which  does  not  allege  that  the  car- 
rier had  notice  of  their  intended  use 
and  of  the  necessity  for  promptness 
in  shipment.  Rental  value  cannot 
be  allowed.  Gulf,  etc.,  R.  Co.  v. 
Gilbert,  4  Tex.  Civ.  App.  366.  Com- 
pare Gulf,  etc.,  R.  Co.  V.  Pettit,  3 
Tex.  Civ.  App.  588. 

To  authorize  a  recovery  for  delay 
in  transportation  of  machinery,  result- 
ing in  the  suspension  of  plaintiff's 
milling  operations,  the  petition  must 
allege  not  only  that  such  suspension 
was  caused  or  continued  by  such  de- 
lay, but  also  that  such  facts  had  been 
communicated  to  defendant  as  would 
have  reasonably  indicated  the  result 
which  would  or  might  have  been  ex- 
pected to  flow  from  such  delay.  Such 
elements  of  damage  would  not  neces- 
sarily result  from  such  delay;  nor 
are  they  such  as  might  be  reasonably 
supposed  to  have  entered  into  the 
contemplation  of  the  respective  par- 
ties at  the  time  the  contract  was 
made,  as  the  probable  result  of  its 
breach.  Pacific  Express  Co.  v.  Dar- 
nell, 62  Tex.  640. 

Amendment. — An  amendment  to  a 
petition,  in  an  action  for  damages  for 
negligently  delaying  the  shipment  of 
machinery,  in  which  it  is  alleged  that 
the  defendant's  agent  had  notice  that 
the  operation  of  defendant's  mill 
would  be  suspended  until  the  ma- 
chinery should  be  returned,  does  not 
state  a  new  cause  of  action,  but  mere- 
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V.  Actions  for  Negligence  or  Misfeasance  in  Delivery— what 

it  Includes. — This  class  includes  :  I.  Actions  for  wrongful  delivery 
to  third  persons.  2.  Actions  for  wrongful  refusal  to  deliver. 
3.  Actions  for  negligent  delivery  whereby  goods  are  lost  or  injured. 

1.  Form  of  Action — Trover. — This  form  of  action  will  lie  for 
wrongful  delivery  to  third  persons,*  for  refusal  to  deliver,*  or 
for  negligence  in  delivery  whereby  goods  are  lost  or  injured.^ 

Assumpsit  may  be  brought  on  the  contract  of  carriage  for  a 
wrongful  refusal  to  deliver  goods.** 

Detinue. — So  also  detinue  lies  for  the  wrongful  refusal  to  de- 
liver.* 

Replevin. — And  it  has  been  held  that  replevin  13  an  appropriate 
remedy  therefor.® 


ly  perfects  the  cause  of  action  already 
definitely  stated.  Pacific  Express  Co. 
V.  Darnell  (Tex.  1887),  32  Am.  &  Eng. 
R.  Cas.  544. 

1.  Viner  v.  New  York,  etc.,  Steam- 
ship Co.,  50  N.  Y.  23;  Bush  V.  Romer,  2 
Thomp.  &  C.  (N.  Y.)  597;  Hawkins  v. 
Hoffman,  6  Hill  (N.  Y.)  586;  Bullard 
z*.  Young,  3  Stew.  (Ala.)  46;  Libby  v. 
Ingalls,  124  Mass.  503;  Humphreys 
V.  Reed,  6  Whart.  (Pa.)  434;  Shenk  v. 
Philadelphia  Steam  Propeller  Co.,  60 
Pa.  St.  109;  Stephenson  v.  Hart,  4 
Bing.  476;  Youl  z/.  Harbottle,  Peake's 
N.  P.  49;  Baltimore,  etc.,  R.  Co.  v. 
O'Donnell,  49  Ohio  St.  489;  Illinois 
Cent.  R.  Co.  v.  Parks,  54  111.  294;  In- 
dianapolis, etc.,  R.  Co.  V.  Herdon,  81 
111.  143;  Devereux  v.  Barclay,  2  B.  & 
Aid.  702. 

An  action  of  trover  may  be  main- 
tained against  a  carrier  who  delivers 
goods  to  a  third  person  by  mistake. 
Illinois  Cent.  R.  Co.  v.  Parks,  54  111. 
294. 

It  is  the  duty  of  the  carrier  to  de- 
liver goods  to  the  consignee  at  the 
place  of  destination  named  in  the  bill 
of  lading,  and  for  a  wrongful  delivery 
it  is  liable  in  an  action  of  trover.  St. 
Louis,  etc.,  R.  Co.  v.  Rose,  20  111. 
App.  670. 

2.  Rooke  V.  Midland  R.  Co.,  14 
Eng.  L.  &  Eq.  175;  Richardson  v. 
Rich,  104  Mass.  156;  Adams  v.  Clark, 
9  Cush.  (Mass.)  215;  Packard  v.  Get- 
man,  6  Cow.  (N.  Y.)  757;  Powell  v. 
Myers,  26  Wend.  (N.  Y.)  591;  Louis- 
ville, etc.,  R.  Co.  V.  Lawson,  88  Ky. 
496;  Northern  Transp.  Co.  v.  Sellick, 
52  111.  249;  Bird  V.  Georgia  R.  Co.,  72 
Ga.  655,  27  Am.  &  Eng.  R.  Cas.  39; 
Hunt  V.  Haskell,  24  Me.  339;  Long 
V.   Mobile,   etc.,   R.   Co.,   51  Ala.  512; 
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Erie  Dispatch  v.  Johnson,  87  Tenn. 
490;  Lewis  V.  St.  Paul,  etc.,  R.  Co., 
20  Minn.  260;  Hurt  v.  St.  Paul,  etc., 
R.  Co.,  39  Minn.  485;  Marsh  v.  Union 
Pac.  R.  Co.,  9  Fed.  Rep.  873. 

Trover  lies  by  the  owner  against 
a  carrier  for  the  conversion  of  a 
chattel,  where  the  latter  refuses  to  de- 
liver it,  on  demand,  until  a  larger 
sum  is  paid  for  transportation  than 
had  been  agreed  upon.  Northern 
Transp.  Co.  v.  Sellick,  52  111.  249. 

Trover  lies  at  the  instance  of  a 
consignee,  who  is  willing  to  pay 
freight  on  having  goods  delivered 
to  him,  against  a  carrier  who  refuses 
to  deliver  the  goods  unless  an  amount, 
in  addition  to  the  freight  to  which  he 
is  entitled,  is  paid  him.  Adams  v. 
Clark,  9  Cush.  (Mass.)  215. 

Sale  of  Goods  for  Freight. — Trover 
lies  where  the  carrier  has  sold  goods 
for  freight.  Sullivan  v.  Park,  33  Me. 
438;  Briggs  V.  Boston,  etc.,  R.  Co., 
6  Allen  (Mass.)  246. 

3.  Ostrander  v.  Brown,  15  Johns. 
(N.  Y.)  39,  8  Am.  Dec.  211,  in  which  it 
was  held  that  it  is  not  a  good  delivery 
of  goods  by  a  common  carrier,  for  him 
to  leave  the  articles  on  the  dock,  not 
in  the  presence  or  with  the  knowledge 
of  the  consignee,  and  that  trover 
would  lie  against  the  carrier  for  the 
goods  not  actually  delivered. 

4.  Porter  v.  Rose,  12  Johns.  (N.  Y.) 
209. 

5.  Long  V.  Mobile,  etc.,  R.  Co.,  51 
Ala.  512. 

6.  Dyer  v.  Grand  Trunk  R.  Co.,  42 
Vt.  441;  Cutting  V.  Grand  Trunk  R. 
Co.,  13  Allen  (Mass.)  381;  Boston, 
etc.,  R.  Co.  V.  Brown,  15  Gray  (Mass.) 
223.  See  also  Fitch  v.  Newberry,  \ 
Dougl.  (Mich.)  I. 
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2.  Parties. — A  person  holding  inspector  tickets  of  wheat, 
whether  he  has  the  full  title  or  only  a  special  property  therein, 
may  maintain  an  action  for  conversion  against  a  carrier  on  failure 
to  deliver  merchandise  on  proper  demand.* 

3.  Allegations — Reasonable  Time  for  Delivery. — In  an  action  for  refusal 
to  deliver,  it  should  be  alleged  that  a  reasonable  time  for  trans, 
portation  had  elapsed  since  delivery  to  the  carrier  for  transporta- 
tion, or  that  the  goods  had  been  transported  before  demand  for 
them  was  made.^ 

Payment  or  Tender  of  Charges. — It  must  also  be  alleged  that  defend- 
ant's reasonable  rates  and  charges  have  been  paid  or  tendered,  or 
that  a  reason  exists  for  not  having  done  so.' 

Special  Damages. — If  a  recovery  is  sought  for  special  damages  aris- 
ing out  of  exceptional  circumstances,  the  declaration  should  allege 
that  the  defendant  contracted  to  become  responsible  for  special 
damages  growing  out  of  such  circumstances,^  or,  at  least,  that  the 
defendant  had  knowledge  thereof.  But  in  the  absence  of  these 
averments,  special  damages  may  be  shown  if  the  declaration 
alleges  that  the  breach  of  duty  was  of  a  wanton,  wilful,  or  fraudu- 
lent character.* 

Allegations  in  Statutory  Action. — Where  the  action  is  to  recover  a 
penalty  for  refusal  to  deliver,  the  pleader  must  bring  himself 
strictly  within  the  requirements  of  the  statute.* 


Where  goods  were  damaged  in 
transportation,  by  the  negligence  of 
the  carrier,  to  a  greater  amount  than 
was  due  the  carrier  for  freight,  and 
the  carrier  refused  to  deliver  them  till 
the  freight  was  paid,  the  court  held 
that,  the  carrier's  lien  being  only  co- 
extensive with  the  right  to  claim  and 
recover  freight,  the  detention  was  un- 
lawful, and  the  owner  might  maintain 
replevin  therefor.  Dyer  v.  Grand 
Trunk  R.  Co.,  42  Vt.  441. 

1.  Lewis  V.  St.  Paul,  etc.,  R.  Co., 
20  Minn.  260;  Hurt  v.  St.  Paul,  etc., 
R.  Co.,  39  Minn.  485. 

2.  Jeffersonville,  etc.,  R.  Co.  v. 
Gent,  35  Ind.  39,  in  which  the  court 
says:  "  There  is  nothing  in  the  plead- 
ing to  preclude  the  idea  that  the  de- 
mand at  Indianapolis  was  made  the 
next  hour  or  the  next  day  after  the 
delivery  at  Columbus,  before  the  flour 
had  been  or  could  have  been  trans- 
ported to  Indianapolis  in  a  reason- 
able time  after  its  delivery  in  due 
course  of  railroad  transportation;  and 
if  the  flour  had  not  been  received  at 
Indianapolis  when  the  demand  was 
made, for  the  reason  that  a  reason- 
able time  for  its  transportation  had 
not  elapsed,  the  refusal  of  the  defend- 


ant's agents  at  Indianapolis  to  deliver 
it  fixed  no  liability  upon  the  com- 
pany." 

3.  Jeffersonville,  etc.,  R.  Co.  v. 
Gent,  35  Ind.  39. 

4.  Silver  z/.  Kent,  60  Miss.  124.  See 
also  British  Columbia,  etc.,  Spar,  etc., 
Co.  V.  Nettleship,  L.  R.,  3  C.  P.  499; 
Landsberger  v.  Magnetic  Tel.  Co., 
32  Barb.  (N.  Y.)  530;  Home  v.  Mid- 
land R.  Co.,  L.  R.,  7  C.  P.  583;  El- 
binger  Actien  Gesellschaft,  etc.,  v. 
Armstrong,  L.  R.,  9  Q.  B.  473;  Simp- 
son V.  London,  etc.,  R.  Co.,  i  Q.  B. 
Div.  274. 

5.  Silver  v.  Kent,  60  Miss.  124,  in 
which  it  was  held  that  if  the  declara- 
tion alleges  that  defendant  "  wanton- 
ly, and  in  gross  neglect  of  his  duty  as 
a  common  carrier,  and  in  reckless  dis- 
regard of  the  plaintiff's  rights,  wil- 
fully refused  to  deliver  the  goods," 
and  the  proof  sustains  the  averment, 
the  jury  may  give  a  verdict  not  only 
for  compensatory  damages  but  also 
for  exemplary  damages. 

6.  Schloss  V.  Atchison,  etc.,  R.  Co., 
85  Tex.  601.      See  article  Penalties. 

Insufficient  Petitions  Illustrated. — A 
petition,  in  an  action  to  recover  a 
penalty    for    a    wrongful    refusal   to 
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VI.  Actions  Based  on  Illegal  Charges— 1.  Actions  to  Recover 
Excess — a.  Generally. — Irrespective  of  any  legislation  on  the 
subject  a  party  charged  excessive  rates  for  freight  has  always  been 
entitled  to  sue  for  the  excess,  provided  he  has  done  nothing  which 
can  be  construed  to  be  an  acquiescence  in  the  rates  wrongfully 
exacted.  In  addition  to  this  there  are  statutes,  both  of  the 
United  States  and  of  individual  states,  expressly  af^rming  this 
right,*  or  authorizing  an  action  to  recover  a  penalty.* 

b.  Nature  and  Form  of  Action — Assumpsit. — At  common  lav/, 
where  the  carrier  makes  illegal  charges  for  carriage  of  goods  con- 
signed, the  excess  may  be  recovered  back  in  an  action  for  money 
had  and  received.^ 

Action  of  Tort. — And  it  has  been  held  that  the  plaintiff  is  not 
limited  to  this  form  of  action,  but  may  sue  in  tort.* 


deliver  fieight,  alleged  a  shipment 
over  defendant's  line  and  stated  the 
amount  of  the  freight  charges.  It 
was  not  alleged  that  the  amount  of 
the  charges  was  shown  by  the  bill 
of  lading,  but  it  was  alleged  that  after 
the  goods  arrived  the  defendant's 
agent  notified  the  plaintiff  of  their  ar- 
rival and  of  the  amount  of  the  freight 
charges  due,  as  shown  by  the  expense 
account.  Held,  not  to  state  a  cause 
of  action,  within  the  meaning  of  the 
statute  making  it  unlawful  for  a  car- 
rier to  demand  a  greater  sum  for 
freight  than  is  specified  in  the  bill 
of  lading,  requiring  the  carrier  to 
deliver  freight  on  payment  of  the 
charges  due  as  shown  by  the  bill  of 
lading,  and  providing  a  penalty  for 
its  refusal  so  to  do.  Schloss  v.  Atchi- 
son, etc.,  R.  Co.,  85  Tex.  6oi. 

A  petition,  in  an  action  to  r  over 
for  refusal  to  deliver  freight,  a..eged 
a  delivery  of  goods  to  a  certain  car- 
rier and  the  execution  by  it  of  a 
through  bill  of  lading  for  the  carriage 
of  the  goods  to  a  point  on  defendant's 
route.  It  was  also  alleged  that  said 
carrier  and  defendant,  at  the  time  the 
bill  of  lading  was  executed,  were  car- 
riers for  hire,  and  that  by  virtue  of 
the  contract  said  carrier  and  defend- 
ant agreed  to  carry  the  consignment 
from  Tells  City,  Ind.,  to  Orange,  Tex. 
Held,  that  the  petition  was  bad,  as  not 
showing  a  partnership  or  that  the 
bill  of  lading  was  executed  by  de- 
fendant or  by  defendant's  authority. 
Miller  v.  Texas,  etc.,  R.  Co.,  83  Tex. 
518. 

I.  See  Interstate  Commerce  Act  and 
various  state  statutes. 


2.  See  3,  Actions  to  Recover  Penalty, 
infra. 

3.  Parker  v.  Great  Western  R.  Co.,  7 
M.  &  G.  253,  49  E.  C.  L.  253,  8  Jur.  194, 
3  Railw.  Cas.  563;  Garton  v.  Bristol, 
etc.,  R.  Co.,  I  B.  &  S.  112,  loi  E. 
C.  L.  112;  Great  Western  R.  Co.  v. 
Sutton,  L.  R.,  4  H.  L.  Cas.  226,  L. 
J.  Exch.  177;  Evershed  v.  London, 
etc.,  R.  Co.,  2  Q.  B.  Div.  254,  3  App. 
Cas.  1029;  Heiserman  v.  Burlington, 
etc.,  R.  Co.,  63  Iowa  732,  16  Am.  & 
Eng.  R.  Cas.  46;  Fuller  v.  Chicago, 
etc.,  R.  Co.,  31  Iowa  187;  Mobile,  etc., 
R.  Co.  V.  Steiner,  61  Ala.  559;  Fisher 
V.  New  York  Cent.,  etc.,  R.  Co.,  46 
N.  Y.  644;  Smith  v.  Chicago,  etc.,  R. 
Co.,  43  Wis.  686;  Graham  v.  Chicago, 
etc.,  R.  Co.,  53  Wis.  473.  Compare 
Parker  v.  Great  Western  R.  Co.,  15 
Jur.  109. 

4.  Smith  V.  Chicago,  etc.,  R.  Co., 
49  Wis.  443,  I  Am.  &  Eng.  R.  Cas. 
303;  Graham  v.  Chicago,  etc.,  R.  Co., 
49  Wis.  532. 

In  Smith  v.  Chicago,  etc.,  R.  Co.,  49 
Wis.  443,  I  Am.  &  Eng.  R.  Cas.  303, 
whichwas  an  action  originallybrought 
to  recover, for  an  exaction  of  excessive 
charges  for  the  carriage  of  goods,  the 
statutory  penaltyof  three  times  the  ex- 
cess, it  was  determined  that  such  an 
action  would  not  lie,  by  reason  of  a  re- 
peal of  the  statute  (43  Wis.  686).  The 
prayer  of  the  complaint  was  then 
changed  so  as  to  demand  only  the  il- 
legal excess.  Held,  that,  as  the  ex- 
cessive charges  are  alleged  to  have 
been  made  "  wrongfully  and  fraudu- 
lently," the  action  may  still  be  re- 
garded as  one  in  tort,  and  the  amend- 
ment is  allowable.     See  also  Crew  v. 
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Suit  in  Equity. — A  bill  in  equity,  however,  cannot  be  maintained 
to  recover  overcharges,  as  the  liability  is  a  purely  legal  one.* 

c.  Parties. — One  with  whom  a  contract  of  carriage  is  made, 
and  who  is  described  therein  as  consignor,  consignee,  and  sole 
owner,  may  maintain  an  action  for  overcharges,* 

d.  Allegations — Generally. — In  an  action  to  recover  excessive 
freight  charges,  where  the  complaint  alleges  the  amount  of  excess 
charged  and  received  by  the  defendant,  but  it  does  not  appear  by 
afifirmative  allegation  that  the  plaintiffs  paid  it,  the  inference  will 
be  indulged  that  it  was  paid,  as  they  were  the  shippers;  and  the 
complaint  will  be  good  as  against  demurrer.' 

Allegations  Governed  by  Statute. — In  actions  under  statutes  to  recover 
for  overcharges,  the  declaration  should  state  every  fact  necessary 
to  constitute  a  cause  of  action  within  the  statute.*  Thus,  under 
the  Georgia  statute  the  declaration  which  fails  to  allege  either 
that  no  rates  had  been  fixed  or  that  the  charges  were  beyond  the 
rates  so  fixed,  is  insufficient.*  So,  under  the  Interstate  Commerce 
Act,  no  recovery  can  be  had  on  i  declaration  drawn  on  the  theory 
that  no  specific  rate  was  at  the  time  agreed  on,  and  that  in  view 
of  this  the  rate  actually  exacted,  being  unreasonable,  was  contrary 
to  the  element  of  the  contract  read  into  it  by  implication  of  law, 
unless  the  declaration  states  that  no  rates  were  published  as 
required  by  law.®  And  if  the  complaint  is  for  illegal  discrimina- 
tion in  rates,  the  mere  averment  that  no  rates  were  published  will 
not  make  the  complaint  good  if  it  is  otherwise  insufficient.'' 

2.  Actions  to  Recover  Penalty  —  a.  Generally. — As  before 
stated,  there  are  statutes  in  force  in  many  jurisdictions  which  pro- 
vide that  carriers  should  be  liable  to  a  penalty  for  making  charges 

Pennsylvania    R.    Co.,    i    Pa.    Dist.  it  should  be  amended  to  recover  for 

Rep.  82,  which  vsras  an  action  of  tres-  overcharges  paid  on  shipments  to  R. 

pass   for    discontinuance    in     freight  also,  if  both  sets  of  overcharges  are 

charges  in  the  shipment  of  oil.  embraced    in    the   amount    sued    for. 

1.  Scott  V.  Erie  R.  Co.,  34  N.  J.  Eq.  The  allegata  and  probata  should  cor- 
354.  respond.      Georgia    R.,    etc.,    Co.    v. 

The  Fact  that  Several  Companies  are  Smith,  83  Ga.  627. 

Liable,  one  as  lessee  and  the  others  as  6.  Sorrell  ^.Central  R.Co.,75  Ga.509. 

%  lessors,  does  not  entitle  the  complain-  6.  Swift   v.    Philadelphia,   etc.,    R. 

ant  to  the  aid  of  a  court  of  equity,  since  Co.,  64  Fed.  Rep.  59. 

the  propositions  of  the  amount  of  the  7.   Parsons  v.  Chicago,  etc.,  R.  Co., 

excessive  charges  which  they  should  63  Fed.  Rep.  903. 

repay  to  him  can  as  well  be  established  Amendment    by   Adding    Common-law 

at  law  as  in  a  court  of  equity.     Scott  Count. — Where  an  action  was  brought 

V.  Erie  R.  Co.,  34  N.  J.  Eq.  355.  against  a  railroad  company  to  recover 

2.  Waterman  v.  Chicago,  etc.,  R.  money  paid  for  freight  over  and  above 
Co.,  61  Wis.  464.  the  sum  allowed  by  the  railroad  com- 

3.'  Louisville,  etc.Consol.  R.  Co.  v.  mission  of  Georgia,  under  section  719/ 

Wilson,  132  Ind.  517,  54  Am.  &  Eng.  of  the  code,  the  declaration  could  not 

R.  Cas.  452.  be  amended  by  adding  a  count  under 

4.  Amending    Declaration   to    Conform  the  common  law.     This  would  be  to 

with  Proof.— Where  the  declaration  is  add  a  new  cause  of  action  by  amend- 

for  the  recovery  of  overcharges  paid  ment.     Parmelee   v.    Savannah,  etc., 

defendants   on  shipments  to  D.  only,  R.  Co.,  78  Ga.  239. 
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exceeding  a  rate  fixed  by  statute,  or  for  unlawful  discrimination 
in  rates.  In  some  jurisdictions  the  common-law  right  of  ac- 
tion is  superseded  by  the  remedies  which  the  statutes  provide,* 
while  in  others  the  statutory  remedy  is  considered  merely  cum- 
ulative.* 

b.  Nature  and  Form  of  Action. — There  is  a  conflict  of 
authority  as  to  the  nature  of  an  action  to  recover  a  penalty  for 
illegal  charges.  By  some  courts  it  is  considered  that  a  penalty 
creates  no  contractual  liability,  and  that  the  action  is  necessarily 
one  of  tort.*    But  some  courts  consider  the  action  one  of  contract,* 


1.  Winsor  Coal  Co.  v.  Chicago,  etc., 
R.  Co.,  52  Fed.  Rep.  716;  Young  v, 
Kansas  City,  etc.,  R.  Co.,  33  Mo.  App. 
509;  Streeter  v.  Chicago,  etc.,  R.  Co., 
40  Wis.  294. 

2.  Murray  v.  Gulf,  C,  etc.,  R.  Co., 
63  Tex.  407,  22  Am.  &  Eng.  R.  Cas. 
464;  Fuller  V.  Chicago,  etc.,  R.  Co., 
31  Iowa  187;  Heiserman  v.  Burling- 
ton, etc.,  R.  Co.,  63  Iowa  732;  Gulf, 
C,  etc.,  R.  Co.  V.  Lamkin  3  Tex. 
App.  Civ.  Cas.,  §  80. 

The  Iowa  Act  of  1862,  §  2,  c. 
169,  Laws  of  the  Ninth  General  As- 
sembly, making  railroad  companies 
liable  to  a  penalty  for  violations  of  its 
provisions  and  for  overcharging,  was 
not  intended  to  deprive  a  person  from 
whom  overcharges  were  collected  from 
recovering  the  amount  paid  in  ex- 
cess of  the  rates  fixed.  He  may,  in 
an  action  against  the  company,  re- 
cover the  amount  wrongfully  collected 
and  also  the  penalty  provided  by  the 
act.  Fuller  v.  Chicago,  etc.,  R.  Co., 
31  Iowa  187. 

3.  Heiserman  v.  Burlington,  etc., 
R.  Co.,  63  Iowa  736,  16  Am.  &  Eng. 
R.  Cas.  46;  McCoun  v.  New  York 
Cent.,  etc.,  R.  Co.,  50  N.  Y.  176;  Gra- 
ham V.  Chicago,  etc.,  P.  R.  Co.,  53 
Wis.  473;  International,  etc.,  R.  Co.  v. 
Prichard,  I  Tex.  App.  Civ.  Cas.,  § 
427.  See  also  Hart  v.  Baltimore,  etc., 
R.  Co.,  6  W.  Va.  336. 

"  The  right  to  recover  a  penalty 
given  by  statute  does  not  rest  upon 
contract.  Its  foundation  is  some  un- 
lawful act  done  by  the  party  who  is 
subjected  to  the  same,  and  not  an  ex- 
press or  implied  promise  that  he  will 
pay  the  penalty  because  he  has  done 
the  wrongful  act."  Graham  v.  Chi- 
cago, etc.,  R.  Co.,  53  Wis.  473. 

4.  Katzenstein  v.  Raleigh,  etc.,  R. 
Co.,  84  N.  Car.  688,  6  Am.  &  Eng.  R. 
Cas.  464;  Wilmington  v.  Davis,  63  N. 
Car.  582;  Edenton  v.  Wool,  65  N.  Car. 


379.  See  also  St.  Louis,  etc.,  R.  Co. 
V.  Hill,  II  111.  App.  248;  Chicago,  etc., 
R.  Co.  V.  People,  77  111.  444;  Norfolk, 
etc.,  R.  Co.  V.  Pendleton,  88  Va.  350; 
Norfolk,  etc.,  R.  Co.  v.  Pendleton,  86 
Va.  1004. 

Beason  for  Eule. — In  support  of  this 
doctrine  the  court  says  :  "  The  only 
'explanation  we  have  been  able,  in  our 
researches,  to  meet  with  on  this  sub- 
ject is  to  be  found  in  3  Blackstone's 
Commentaries  160.  That  learned 
judge  and  commentator  says:  '  There 
are  some  contracts  implied  by  law.  Of 
this  nature  are,  first,  such  as  are  neces- 
sarily implied  by  thf*  fundamental 
constitution  of  government,  to  which 
every  man  is  a  contracting  party. 
And  thus  it  is  that  every  person  is 
bound  and  hath  agreed  to  pay  such 
particular  sums  of  money  as  are 
charged  on  him  by  the  sentence  or 
assessed  by  the  interpretation  of  the 
law.  For  it  is  a  part  of  the  original 
contract  entered  into  by  all  mankind, 
who  partake  the  benefit  of  society,  to 
submit  in  all  points  to  the  municipal 
constitutions  and  local  ordinances  of 
that  state  of  which  each  individual  is 
a  member.  Whatever,  therefore,  the 
law  orders  one  to  pay,  that  becomes 
instantly  a  debt  which  he  hath  before- 
hand contracted  to  discharge."  Kat- 
zenstein V.  Raleigh,  etc.,  R.  Co.,  84 
N.  Car.  688. 

Reason  against  Bale. — In  McCoun  v. 
New  York  Cent.,  etc.,  R.  Co.,  50  N. 
Y.  176,  the  court  said:  The  action  "  is 
claimed  to  arise  on  contract,  upon  the 
principle  stated  in  3  Bl.  Com.  161, 
whereby  a  forfeiture  imposed  by  the 
by-laws  of  a  corporation  upon  any 
that  belong  to  the  body  immediately 
creates  a  debt,  for  which  an  action 
of  debt  will  lie  by  the  party  injured. 
This  principle  is  declared  by  Black- 
stone  to  be  '  an  implied  original  con- 
tract to  submit  to  the  rule  of  the  com- 
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and  approve  of  either  assumpsit  *  or  debt  to  recover  the 
penalty.* 

c.  Declaration,  Petition,  or  Complaint — Allegations  Governed 
by  statute. — In  these  actions  the  allegations  are  governed  largely 
by  the  statutes  under  which  the  actions  are  brought,  and  the 
pleader  must  state  such  facts  as  will  bring  him  within  the  terms 
of  the  statute  relied  on.^  If  the  pleading  conforms  to  the  statute 
under  which  it  is  drawn  it  will  be  sufficient.* 

Excess  over  Legal  Eates. — If  the  penalty  sought  to  be  recovered  is 
based  on  the  ground  of  overcharge,  the  declaration,  under  some 
statutes,  should  allege  that  the  rates  charged  were  in  excess  of  the 
maximum  rates  fixed  by  law  or  by  the  railroad  commissioners.* 


munity  whereof  we  are  members.* 
He  then  adds  that  the  same  reason 
may,  with  equal  justice,  be  applied 
to  all  penal  statutes.  This  principle, 
if  carried  out  by  the  same  reasoning, 
^,  ould  abolish  all  actions  of  tort.  The 
implied  original  contract  to  obey  all 
statutes,  by  the  same  principle  and 
the  same  reasoning,  extends  to  all 
laws,  whether  statutory  or  common 
law.  It  is  surely  not  confined  to  the 
obeying  of  all  statute  law  simply. 
Thus  assumpsit,  if  not  debt,  would 
lie  for  an  assault  and  battery,  or  for 
arson,  etc." 

1.  St.  Louis,  etc.,  R.  Co.  v  Hill,  ii 
111.  App.  248. 

2.  Chicago,  etc.,  R.  Co.  v.  People, 
77  111.  444;  Norfolk,  etc.,  R.  Co.  v. 
Pendleton,  88  Va.  350;  Norfolk,  etc., 
R.  Co.  V.  Pendleton,  86  Va.  1004. 

3.  Murray  v.  Gulf,  etc.,  R.  Co.,  63 
Tex.  407,  22  Am.  &  Eng.  R.  Cas.  464; 
Kankakee  Coal  Co.  v.  Illinois  Cent.  R. 
Co.,  17  111.  App.  614. 

"  It  is  not  enough  that  the  defend- 
ants may  have  a  hint  of  the  statutes 
under  which  they  are  sued,  nor  that 
they  be  put  upon  inquiry  in  relation 
to  them;  they  are  entitled  to  a  dis- 
tinct and  clear  statement  of  the 
statutes  which  they  are  charged  to 
have  violated,  and  to  be  directly  in- 
formed that  it  is  for  the  violation  of 
those  statutes  that  the  penalties  are 
claimed."  Crawford  v.  New  Jersey, 
R.,  etc.,  Co.,  28  N.  J.  L.  479. 

A  petition  under  Mo.  Rev.  Stat., 
c.  21,  art.  3,  alleging  that  plain- 
tiff shipped  two  car  loads  of  saw-logs 
over  defendant's  road,  a  distance  of 
over  twenty-five  miles  and  under  fifty, 
for  which  the  legal  rate  of  freight  was 
$28,  but  that  defendant  charged  an  ex- 
cess over  said  rate   of  $3.20,    which 


plaintiff  paid,  and  asking  judgment 
for  that  amount,  is  sufficient.  Burk- 
holder  v.  Union  Trust  Co.,  82  Mo.  572, 
23  Am.  &  Eng.  R.  Cas.  656. 

Amendment. — A  complaint  against  a 
railroad  company  for  tlie  statutory 
penalty  for  charging  and  receiving 
for  the  carriage  of  freight  a  greater 
sum  than  was  allowed  by  statute, 
may  be  amended  after  the  repeal  of 
the  statute  so  as  to  go  merely  for  the 
amount  wrongfully  taken  in  excess  of 
the  statutory  rates.  Graham  v.  Chi- 
cago, etc.,  R.  Co.,  49  Wis.  532;  Smith 
V.  Chicago,  etc.,  R.  Co.,  49  Wis.  443, 
I  Am.  &  Eng.  R.  Cas.  303. 

Variance. — In  an  action  to  recover  a 
penalty  for  a  freight  charge  in  excess 
of  the  rates  fixed  by  the  railroad  com- 
missioners, no  recovery  can  be  had 
on  proof  of  charges  in  excess  of  rates 
fixed  by  statute.  Scammon  v.  Kansas 
City,  etc.,  R.  Co.,  41  Mo.  App.  194. 

4.  Norfolk,  etc.,  R.  Co.  v.  Pendle- 
ton, 86  Va.  1004;  Norfolk,  etc.,  R. 
Co.  V.  Pendleton,  88  Va.  350;  Young 
V.  Kansas  City,  etc.,  R.  Co.,  33  Mo. 
App.  509. 

5.  Under  a  statute  which  provides 
that  carriers  shall  make  out  a 
schedule  of  rates  not  in  excess  of  the 
maximum  rates  established  by  law, 
file  them  with  the  railroad  commis- 
sioners, and  post  them  in  their  depots, 
and  making  them  liable  to  a  penalty 
for  a  violation  thereof,  a  petition,  in 
an  action  to  recover  a  penalty  for 
charging  unreasonable  rates  on  coal, 
is  fatally  defective  if  it  fails  to  allege 
that  the  rates  charged  were  in  excess 
of  those  fixed  by  defendant,  filed 
with  the  commissioners,  and  posted 
in  defendant's  depots,  or  that  the 
charges  were  in  excess  of  the  maxi- 
mum rate  fixed  by  the  commissioners 
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Avoiding  Conditions  in  Bill  of  Lading. — And  where  the  bill  of  lading- 
contains  stipulations  which  deprive  it  of  its  conclusiveness  as  to 
the  sum  to  be  paid  for  freight,  as  that  the  weight  is  subject  to 
correction,  it  should  be  alleged  that  the  freight  mentioned  in  the 
bill  of  lading  was  estimated  upon  the  actual  weight,  to  negative 
the  correctness  of  the  demand  for  freight  in  excess  of  that  named 
in  the  bill  of  lading.* 

Unlawful  Discrimination. — If  the  action  is  to  recover  a  penalty  for 
unjust  discrimination  in  rates,  the  declaration  must  show  a  dis- 
crimination in  defendant's  rates,  and  that  such  discrimination  was 
unjust ;  *  as  that  plaintiff  was  charged  a  greater  rate  of  freight 
than  was  charged  another  for  a  like  quantity  and  quality  of  mer- 
chandise,* or  that  in  respect  to  such  merchandise  there  was  a 
higher  charge  for  a  lesser  than  for  a  greater  distance.* 

Beasonable  Charge. — It  is  not  necessary  to  allege  what  would  have- 
been  a  reasonable  charge,  as  that  is  a  mere  matter  of  evidence.* 

or  by  the  statute.     McGrew  v.   Mis- 
souri Pac.  R.  Co.,  114  Mo.  210. 

It  is  not  sufficient  to  charge  a  rail- 
way company  under  the  statute  with 
the  penalty  for  charging  unreasonable 
rates,  on  the  ground  that  they  were 
simply  unreasonable  and  extortion- 
ate, without  reference  to  the  schedule 
of  rates  fixed  by  the  railroad  commis- 
sioners; and  a  declaration  in  a  suit 
to  recover  the  penalty  prescribed  by 
statute  is  fatally  defective  which  fails 
to  aver  that  a  schedule  of  rates  had 
been  established,  as  provided  for  in 
the  statute,  and  that  the  defendant 
had  charged  in  excess  of  those  rates. 
Chicago,  etc.,  R.  Co.  v.  People,  77  111. 

443- 

1.  Gulf,  C,  etc.,  R.  Co.  v.  Loonie, 
84  Tex.  259;  Sabine,  etc.,  R.  Co.  v. 
Cruse,  83  Tex.  460. 

2.  St.  Louis,  etc.,  R.  Co.  v.  Hill,  11 
111.  App.  248. 

A  Bill  to  Enjoin  Illegal  Discrimination 
in  charges  should  state  facts  show- 
ing wherein  the  illegal  discrimination 
consists.  An  averment  that  com- 
plainant was  made  to  pay  certain 
charges  is  not  sufficient  where  it  does 
not  show  that  there  were  other  ship- 
pers, and  that  they  were  charged 
less  rates  than  complainant.  De  Bary 
Baya  Merchants'  Line  v.  Jacksonville, 
etc.,  R.  Co.,  40  Fed.  Rep.  392. 

3.  Chicago,  etc.,  R.  Co.  v.  People, 
77  111.  443;  New  York,  etc.,  R.  Co.  v. 
Gallaher,  79  Tex.  685. 

Sufficient  Allegation  of  Like  Quantity 
and  Quality. — A  petition  alleging  that 
defendant  had  charged  plaintiff  twelve 
and  a  half  cents  per  hundred  pounds 


freight  for  a  car  load  of  lumber  from 
Houston  to  Wharton,  Tex.,  while  it 
charged  one  McCoy  eight  cents  per 
hundred  pounds  for  a  car  load  of  lum- 
ber at  or  about  the  same  time,  suffi- 
ciently showed  that  plaintiff's  ship- 
ment was  similar  in  quantity  and 
quality  to  that  of  McCoy.  New  York, 
etc.,  R.  Co.  V.  Gallaher,  79  Tex. 
685. 

A  description  of  the  respective 
freights  merely  as  one  car  load  of 
ponies  and  one  car  load  of  horses, 
does  not  show  them  to  be  "  like  quan- 
tities of  freight  of  the  same  class." 
Chicago,  etc.,  R.  Co.  v.  People,  77  111. 

443- 

A  complaint,  in  an  action  to  recover 
for  discrimination,  which  alleges  that 
the  services  rendered  to  the  plaintiffs 
and  those  rendered  to  other  shippers 
were  the  same,  and  were  rendered 
upon  like  conditions  and  under  simi- 
lar circumstances,  is  bad  for  failure 
to  state  what  the  conditions  and  cir- 
cumstances of  the  shipments  were. 
Langdon  v.  New  York,  etc.,  R.  Co. 
(Supreme  Ct.),  15  N.  Y.  Supp.  255. 

Iowa — Allegation  of  Like  Service  and 
Conditions. — To  authorize  a  recovery 
under  the  Iowa  statute  for  unlawful 
discrimination,  it  should  appear  from 
the  complaint  that  the  discrimination 
was  made  for  a  like  service  and  under 
like  conditions  in  all  material  respects. 
Paxon  V.  Illinois  Cent.  R.  Co.,  56 
Iowa  427. 

4.  Chicago,  etc.,  R.  Co.  v.  People, 
77  111.  443- 

5.  Goodridge  v.  Union  Pac.  R.  Co^ 
35  Fed.  Rep.  35. 
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Severa 
seve 


7erai  Acts  of  Discrimination. — Where   a   recovery   is    sought    for 
ral  acts  of  discrimination,  it  is  not  necessary  to  state  each  act 
of  discrimination  as  a  separate  cause  of  action.* 

d.  Answer. — An  answer  to  an  action  to  recover  a  statutory 
penary  for  unjust  discrimination  in  another  shipper's  favor,  alleg- 
ing a  contract  for  rebate  if  such  shipper  would  furnish  a  certain 
amount  of  goods  for  shipment,  but  which  does  not  allege  that 
such  amount  was  ever  furnished  or  that  the  shipper  ever  became 
entitled  to  the  rebate,  presents  no  defense.* 

3.  Mandamus  or  Injunction.— Mandamus  cannot  be  employed  as 
a  remedy  for  illegal  freight  charges  if  another  remedy  exists.^  If 
the  remedy  by  suit  for  damages  is  ineffectual,  an  injunction  will 
lie.* 


1.  Langdon  v.  New  York,  etc.,  R. 
Co.  (Supreme  Ct.),  15  N.  Y.  Supp. 
255,  in  which  it  is  held  that  if  defend- 
ant desires  to  know  the  precise  time 
and  circumstances  of  the  alleged  dis- 
crimination he  should  move  for  a  bill 
of  particulars. 

2.  Union  Pac.  R.  Co.  v.  Goodridge, 
149  U.  S.  680,  affirming  37  Fed.  Rep. 
182;  Union  Pac.  R.  Co.  v.  Taggart, 
149  U.  S.  698. 

So  an  answer  to  an  action  to  re- 
cover a  penalty  for  overcharge,  which 
sets  up  mistake  as  to  the  distance  for 
which  transportation  is  charged,  is 
insufficient.  Missouri  Pac.  R.  Co.  v. 
Smith  (Ark.,  1895),  29  S.  W.  Rep. 
752. 

3.  State  V.  Mobile,  etc.,  R.  Co.,  59 
Ala.  321. 

Under  Interstate  Commerce  Act. — 
The  provisions  of  the  Interstate  Com- 
merce Act  give  the  court  discretion- 
ary power  to  grant  mandamus  in  a 
case  of  unjust  discrimination,  when 
any  question  of  fact  as  to  the  proper 
compensation  is  raised  by  the  plead- 
ing, notwithstanding  such  question  of 
fact  is  undetermined;  but  it  does  not 
authorize  the  court  to  grant  man- 
damus if  no  case  of  unjust  discrimi- 
nation is  shown  to  exist.  U.  S.  v. 
Delaware,  etc.,  R.  Co.,  40  Fed.  Rep. 
loi,  40  Am.  &  Eng.  R.  Cas.  36. 

4.  Scofield  V.  Lake  Shore,  etc.,  R. 
Co.,  43  Ohio  St.  571,  23  Am.  &  Eng. 
R.  Cas.  612;  McDuffee  v.  Portland, 
etc.,  R.  Co.,  52  N.  H.  430;  Sandford  v. 
Catawissa,  etc.,  R.  Co.,  24  Pa.  St.  378; 
Chicago,  etc.,  R.  Co.  v.  People,  67  111. 
23;  Macfarlane  v.  North  British  R. 
Co.,  4  R.  &  C.  T.  Cas.  269;  De  Menacho 
V.  Ward,  23  Blatchf.  (U.  S.)  502,  27  Fed. 
Rep.  529. 


Illustrations.  —  Where  it  appeared 
that  plaintiffs'  business  was  such  as 
to  make  them  frequent  shippers,  and 
that  a  series  of  shipments  was  neces- 
sary for  conducting  their  business, 
and  that  a  remedy  sought  by  ac- 
tions at  law  would  lead  to  a  mul- 
tiplicity of  suits,  the  court  will  inter- 
vene, by  injunction,  to  restrain  the 
wrongful  discrimination;  and  it  is  not  < 
a  prerequisite  that  plaintiffs  should 
have  first  established  their  rights  by 
an  action  at  law.  Scofield  v.  Lake 
Shore,  etc.,  R.  Co.,  43  Ohio  St.  571,  23 
Am.  &  Eng.  R.  Cas.  612. 

Upon  a  compJaint  by  a  trader  that 
a  railway  had  made  excessive  charges 
for  the  conveyance  of  his  traffic  and 
unduly  preferred  the  traffic  of  another, 
defendant  admitted  that  it  had  done 
so,  but  contended  that  as  such  causes 
of  complaint  had  been  removed  before 
the  application  was  filed,  it  was  not 
necessary  that  an  injunction  should 
issue.  Held,  that  the  applicant  was 
entitled  to  be  fortified  for  the  future 
with  such  security  as  the  railway 
commissioners  had  power  to  give 
him,  and  that  injunction  must  issue. 
Macfarlane  v.  North  British  R.  Co.,  4 
R.  &  C.  T.  Cas.  269. 

Injunction.  —  The  proprietor  of  a 
steamship  line  between  New  York 
and  Cuba  charged  the  plaintiff  a 
higher  rate  of  freight  for  transport- 
ing goods  than  he  charged  other  ship- 
pers, because  the  plaintiff  would  not 
agree  to  employ  that  line  exclusively. 
It  was  held  that  the  discrimination 
was  unlawful,  and  that  the  proper 
remedy  was  injunction  to  prevent 
such  discrimination.  De  Menacho  v. 
Ward,  23  Blatchf.  (U.  S.)  502.  27  Fed 
Rep.  529. 
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VII.  Actions  by  Caeeiee  foe  Nonpayment  of  Feeight — 1.  Ac- 
tion to  Recover  Freight — a.  Form  of  Action. — An  action  at  law 
may  be  maintained  by  the  carrier  to  recover  his  charges  for  trans- 
portation ;  and  the  usual  form  of  action  at  common  law  is  as- 
sumpsit.* 

b.  Parties  —  Plaintiffs— Land  Carriers. —  Where  the  carrier  is  a 
carrier  by  land  the  rules  as  to  proper  parties  plaintiff  conform 
to  the  substantive  rights  of  the  carrier  to  recover  freight. 

Water  Carriers.— The  master  of  a  vessel  may  sue  in  his  own  name 
to  recover  freight,  though  he  is  not  the  owner;*  and  whether  he 
has  signed  the  bill  of  lading  ^  or  not,"*  his  rights  and  powers  bring 
him  within  that  class  of  persons  who,  having  a  special  interest  in 
the  subject-matter  or  thing,  may  always  sue  for  it  in  their  own 
name.*  So  suit  is  properly  brought  in  the  name  of  the  master, 
where  he  is  sailing  the  vessel  on  shares  with  the  owner;®  and  at 
least  pne  decision  holds  that  in  such  case  he  alone  can  sue.'' 

Joinder  of  Owners. — The  several  owners  of  vessels  owned  in  shares, 
being  partners  in  regard  to  its  earnings,  should  join  in  an  action  to 
recover  freight;*  and  one  of  two  or  more  joint  owners  cannot 
maintain  such  action  alone,  though  he  is  also  master.® 

Defendants. — As  the  question  of  the  parties  to  be  sued  is  almost 
solely  one  of  substantive  liability,  an  extended  discussion  thereof 


1.  See  Gait  v.  Archer,  7  Gratt.  (Va.) 
307  ;  Sayward  v.  Stevens,  3  Gray 
(Mass.) 97;  Manter  v.  Holmes,  10  Met. 
(Mass.)  402;  Atkinson  v.  Buckle,  3 
Bulst.  152;  Ward  v.  Felton,  i  East  507; 
Manchester,  etc.,  R.  Co.  v.  Fisk,  33 
N.  H.  297;  Robinson  v.  Gushing,  11 
Me.  480;  Clarkson  v.  Edes,  4  Cow.  (N. 
Y.)  470. 

Where  a  carrier  contracts  to  deliver 
a  crop  of  wheat  at  an  agreed  price 
per  bushel,  and  a  large  proportion 
thereof  is  delivered  in  good  order, 
but  from  the  unavoidable  effects  of  a 
storm  a  small  portion  is  delivered  in  a 
damaged  condition,  and  another  small 
portion  is  lost,  the  carrier  may  re- 
cover, under  the  common  indebitatus 
count,  the  agreed  price  for  the  whole 
quantity  so  delivered  or  lost.  Gait 
V.  Archer,  7  Gratt.  (Va.)  307. 

2.  Kennedy  v.  Eilau,  17  Abb. 
(N.  Y.  C.  PI.)  73,  26  How.  Pr.  (N. 
197;  Clarkson  v.  Edes,  4  Cow.  (N 
470. 

3.  See  Ward  v.   Felton,  i  East  507 

4.  Kennedy  v.    Eilau,   17  Abb.    Pr 
(N.  Y.  C.  PI.)  73,  26  How.  Pr.  (N 
197. 

6.  Kennedy  v.  Eilau,  17  Abb. 
(N.  Y.  C.  PI.)  73,  26  How.  Pr.  (N, 
197. 


Pr. 
Y.) 
Y.) 


Y.) 

Pr. 
Y.) 


In  Shields  v.  Davis,  6  Taunt.  65, 
the  objection  was  taken  that  the  mas- 
ter averred  in  his  declaration  that  the 
goods  were  carried  in  his  vessel,  and 
as  the  evidence  showed  that  he  was 
merely  the  master  and  not  the^owner, 
that  the  variance  was  fatal.  The  court 
said  that  the  master  had  a  special 
property  in  the  ship  because  he  had, 
necessarily,  the  control  of  it. 

6.  Clendaniel  v.  Tuckerman,  17 
Barb.   (N.   Y.)  184. 

7.  Manter  v.  Holmes,  10  Met. 
(Mass.)  402,  in  which  it  appeared 
that  the  owners  of  a  vessel  had  let 
her  on  shares,  for  a  specified  time,  to 
the  master,  who  was  to  victual  and 
man  her.  The  court  was  of  opinion 
that  the  freight  was  legally  due  the 
master,  and  that  he  alone  could  main- 
tain an  action  for  it;  that  as  he  had 
taken  the  vessel  on  shares  he  was 
owner  pro  hac  vice. 

8.  Merritt  v.  Walsh,   32  N.  Y.  685. 
Waiver   of  Nonjoinder.  —  Under   the 

New  York  Code  the  objection  that 
there  is  a  nonjoinder  of  parties  plain- 
tiff must  be  taken  by  demurrer  or  an- 
swer, or  it  will  be  considered  waived. 
Merritt  v.  Walsh,  32  N.  Y.  685. 

9.  Robinson  v.  Gushing,  11  Me. 
480. 
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would  be  out  of  place  in  this  work,  and  only  the  most  general 
principles  will  be  stated. 

The  Consignor. — Ordinarily  the  consignor  is  considered  the  party 
originally  liable  to  pay  freight,*  and  it  makes  no  difference  that 
he  is  not  the  owner,*  or  that  the  bill  of  lading  provides  that  the 
consignee  or  his  assigns  shall  pay  freight.*  Such  provision  is 
deemed  to  enure  to  the  benefit,  not  of  the  consignor,  but  of  the 
carrier  alone,  who  has  the  option  to  require  payment  of  freight 
before  delivery  of  the  consignment,  or  to  waive  the  benefit  of  the 
provision  by  a  delivery  without  payment  and  have  resort  to  the 
consignor  for  payment.'* 

The  Consignee. — The  consignee  is  presumptively  the  owner  of  the 
consignment,  and  he  \s prirna  facie  liable  for  freight;  and  on  accept- 
ance of  the  consignment  he  impliedly  promises  to  pay  the  freight, 
unless  ownership  is  proved  to  be  in  another.*  The  fact  that  he 
is  not  named  in  the  bill  of  lading  will  not  exonerate  him  from  lia- 
bility for  freight  if  the  consignment  is  intended  for  him  and  he 
accepts  it.® 

c.  Declaration,  Petition,  or  Complaint. — Plaintifl  should 
allege  the  undertaking,  the  carriage  in  accordance  therewith, 
the  delivery  after  the  transportation  is  complete,  and  the  nonpay- 
ment of  freight.'' 

d.  Plea  or  Answer. — In  England,  before  the  enactment  of 
the  Judicature  Acts,  it  could  not  be  set  up  as  a  defense  to  an 

1.  Moore  v.  Wilson,  i  T.  R.  659;  plaintiff  for  carriage  of  goods  is  not 
Sanders  v.  Vanzeller,  4  Q.  B.  260,  45  supported  by  proof  that  defendant 
E.  C.  L.  260;  Holt  V.  Westcott,  43  Me.  undertook  to  carry  goods  for  plain- 
445;  Dougal  V.  Kemble,  3  Bing.  383;  tiff  in  consideration  that  plaintiff 
Union  Freight  R.  Co.  v.  Winkley,  159  would  carry  a  like  amount  for  de- 
Mass.  133,  55  Am.  &  Eng.  R.  Cas.  fendant.  Bracegirdle  v.  Hincks,  18 
695.  Jur.  70. 

M.  Wooster  z/.  Tarr,  8  Allen  (Mass.)  Special  Contract. — In  an  action    for 

270;  Blanchard  z'.  Page,  8  Gray  (Mass.)  freight  on  a  contract  for  carriage  of 

281;  Holt  V.  Westcott,  43  Me.  447.  merchandise,  payable  partly  in  coal, 

3.  Domett  v.  Beckford,  5  B.  &  Ad.  the  carrier  may  declare  on  the  com- 
521,  27  E.  C.  L.  118;  Strong  v.  Hart,  mon  counts,  and  need  not  set  out  the 
6  B.  &  C.  160,  13  E.  C.  L.  130;  Shep-  special  contract,  if  the  part  payment 
ard  V.  De  Bernales,  13  East  565;  Job-  in  coal  has  been  made.  Mayo  v. 
bitt  V.  Goundry,  29  Barb.  (N.  Y.)  509;  Gray,   3  N.  J.   L.  405. 

Collins    V.    Union    Transp.    Co.,    10  Pleading  and  Proof.  —  In   an   action 

Watts.  (Pa.)  384;  Barker  v.   Havens,  for  freight,  where  both  parties  allege 

17  Johns.  (N.  Y.)  234;  Holt  v.  West-  in  their  pleadings  that  important  pro- 

cott,  43  Me.  445.  visions  of  their  contract  were  not  em- 

4.  Shepard  v.  De  Bernales,  13  East  braced  in  the  bill  of  lading,  plaintiff 
565;  Christy  v.  Row,  i  Taunt.  300;  may  establish  the  omitted  provisions 
Topley  V.  Martens,  8  T.  R.  451;  by  oral  evidence.  Doty  f.  Thomson, 
Wooster  v.  Tarr,  8  Allen  (Mass.)  272.  116  N.  Y.  515. 

6.  Jesson  v.  Solly,  4 Taunt.  52;  Cock  Description  of  Tolls.— It  is  not  neces- 

V.  Taylor,   13  East   399;    Davison  v.  sary   to    declare    for    tolls   as   such. 

City  Bank,  57  N.  Y.  83.  They  may  be   described  by  suitable 

6.  Merian  v.  Funck,  4  Den.  (N.  Y.)  terms  to  express  the  services,  or  the 
no;  Abbe  v.  Eaton,  51  N.  Y.  410.  like,  for  which  the  tolls  are  allowed. 

7.  Variance.  —  A  declaration  alleg-  Manchester,  etc.,  R.  Co.  v.  Fisk,  33 
ing    that    defendant    is    indebted    to  N.  H.  297. 
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action  for  freight  that  the  goods  were  injured  by  the  plaintiff's 
neghgence,  the  defendant's  remedy  therefor  being  by  a  separate 
and  distinct  action.*  By  virtue  of  the  enactments  mentioned 
this  rule  no  longer  obtains.*  In  America  the  rule  is  probably 
universal  that  the  defendant  is  not  obliged  to  resort  to  a  separate 
action,  but  may  set  off  or  recoup  such  damages  in  an  action  by 
the  carrier  for  freight  charges  ;  '^  and  it  makes  no  difference  whether 


1.   Bellamy   v.    Russell,    2   Shower  Ohio. — Bowman  v.  Hilton,  11   Ohio 

167;  Gibson  v.  Sturge,  10  Exch.  622;  303. 

Bornmann  v.   Tooke,    i   Campb.  377;  Pennsylvania. — Leech  v.  Baldwin,  5 

Shields  z'.  Davis,  6  Taunt.  65;  Ritchie  Watts  (Pa.)  446;  Bartram  z/.  McKee,  i 

V.    Atkinson,   10  East  295;   Davidson  Watts  (Pa.)  39;  Humphreys  v.  Reed, 

V.    Gwynne,    12    East    381  ;    Dakin  v.  6  Whart.  (Pa.)  435. 


Oxley,  15  C.  B.,  N.  S.  646,  109  E.  C.  L. 
646;  Stimson  v.  Hall,  i  H.  &  N.  831; 
Mondel  v.  Steel,  8  M.  &  W.  858. 

2.  Manchester,  etc.,  R.  Co.  v. 
Brooks,  2  Exch.  Div.  243,  46  L.  J. 
Exch.  Div.  244. 


South  Carolina. — Ewart  v.  Kerr,  i 
Rice  (S.  Car.)  204;  Ewart  v.  Kerr,  2 
McMuU.  (S.  Car.)  141. 

Vermont. — Dyer  v.  Grand  Trunk  R. 
Co.,  42  Vt.  441. 

A  plea  to  an  action  by  a  shipowner 


Where   two   railway   companies,  as  against  a  charterer  for  freight,  alleg- 

joint  lessees,  sue  for    statutory  tolls,  ing  that  by  the   fault  of  the  master 

defendant    may  set    up  against    each  and  crew,  and  their  negligent  and  un- 

company  a  separate  counterclaim  for  skilful  navigation  of  the  vessel,  the 

damages  for  delay  in  the  delivery  of  cargo  was  so  damaged,  upon  its  ar- 

goods.     Manchester,    etc.,    R.    Co.  v.  rival  at  the  port  of  discharge,  that  it 

Brooks,   2  Exch.   Div.   243,    46    L.   J.  was   of   less  value   than   the   freight, 


Exch.  Div.  244 

Claims  Arising  ont  of  Different  Trans- 
action. —  In  an  action  to  recover 
charges  for  carriage  of  goods,  de- 
fendant cannot  set  off  or  recover  by 
counterclaim  overpayments  in  respect 
of  previous  charges  which  were  un- 
reasonable. Lancashire,  etc.,  R.  Co. 
V.  Greenwood,  21  Q.  B.  Div.  215,  35 
Am.  &  Eng.  R.  Cas.  537. 

3.  Alabama. — Waring  v.  Morse,  7 
Ala.  343;  South  &  N.  Ala.  R.  Co.  v. 
Henlein,  56  Ala.  368. 

Illinois. — Edwards  v.  Todd,  2  111. 
462;  Kaskaskia  Bridge  Co.  v.  Shan- 
non, 6  111.  15. 

Kentucky. — Boggs  v.  Martin,  13  B. 
Mon.  (Ky.)  238. 

Louisiana.  —  Glover  v.  Dufour,  6 
La.  Ann.  490;  The  Rappahannock  v. 
Woodruff,  II  La.  Ann.  698. 

Maine. — Hill  v.  Leadbetter,  42  Me. 

572. 

Michigan.  —  Bancroft  v.  Peters,  4 
Mich.  619. 

Ne7v  York. — Schureman  v.  Withers, 
Anth.   (N.   Y.)    166  ;    Ogden    v.    Cod- 


and  that  the  charterer  abandoned  it 
to  the  shipowner,  is  bad  as  stating 
facts  which  only  give  defendant  a 
right  to  a  cross-action.  Dakin  v. 
Oxley,  15  C.  B.,  N.  S.  646,  109  E.  C. 
L.  646. 

Illinois — Set-off  Shown  tinder  Plea 
of  Gefteral  Issue. — In  assumpsit  for 
freight,  where  defendants  pleaded 
the  general  issue,  and  gave  notice  of 
their  intention  to  give  evidence  there- 
under, that  a  portion  of  the  goods 
agreed  to  be  transported,  which  ex- 
ceeded in  value  the  total  amount  of 
freight  claimed,  was  lost  or  de- 
stroyed, such  evidence  was  admis- 
sible, by  virtue  of  express  statutory 
authority,  either  by  way  of  set-off  or 
in  reduction  of  damages.  Edwards 
V.  Todd,  2  111.  462. 

Connecting  Carriers  —  Setting  off  In- 
juries not  Occurring  on  Plaintiff's  Line. 
— If  an  action  is  brought  to  recover 
freight  over  a  continuous  line  of 
transportation,  of  which  plaintiff's 
road  forms  a  part,  and  the  freight  for 
such   transportation    is  to  be  divided 


dington,   2   E.    D.    Smith  (N.  Y.)  317;  among  the   proprietors  of  the   differ- 

Hinsdell  v.  Weed,  5  Den.  (N.  Y.)  172;  ent  parts  of  the  line  in  stipulated  pro- 

Schwinger   v.    Raymond,    83    N.    Y.  portions,  defendant  may  set  off  dara- 

192;  Gleadell  v.  Thompson,  56  N.  Y.  ages  to  the  goods  by  the  fault  of  a 

194;  Dunham  v.  Bower,  77  N.  Y.  76.  carrier  on  any  part  of  the  line.     Fitch- 
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the  suit  is  at  law  *  or  in  admiralty.* 

2.  Action  to  Enforce  Lien  for  Charges. — The  carrier  may  retain 
possession  of  the  goods  and  maintain  a  bill  in  equity  to  enforce 
his  lien  for  freight ;  and  the  fact  that  a  remedy  is  provided  by 
statute  does  not  affect  this  right.*  There  are  also  statutory 
methods  of  foreclosing  the  carrier's  lien.* 


burg,  etc.,  R.  Co.  v.  Hanna,  6  Gray 
(Mass.)  539.  Compare  Lowenburg  v. 
Jones,  56  Miss.  688. 

1.  See  cases  cited  in  preceding  note. 

2.  Snow  V.  Carruth,  i  Sprague  (U. 
S.)  324;  Willard  v.  Dorr,  3  Mason  (U. 
S.)  i6r  ;  Thatcher  v.  McCulloh,  Olc. 
Adm.  365. 

Election  of  Eemedies. — The  respond- 
ent may  either  set  up  his  claim  in  de- 
fense or  file  a  cross-libel  therefor. 
Snow  V.  Carruth,  i  Sprague  (U.  S.) 
324. 


8.  Central  R.,  etc.,  Co.  v.  Sawyer, 
78  Ga.  784. 

4.  Statutory  Foreclosure  of  Lien.  — 
Under  the  Alabama  statute,  where  a 
carrier  seeks  to  foreclose  his  lien  for 
freight,  his  affidavit  of  foreclosure 
must  state  affirmatively  that  a  demand 
for  payment  of  the  claim  secured  by 
lien  was  made  after  the  debt  became 
due;  and  if  it  does  not  so  state,  the 
proceedings  may  be  dismissed.  Crass 
V.  Memphis,  etc.,  R.  Co.,  96  Ala.  447, 
55  Am.  &  Eng.  R.  Cas.  659. 
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By   S.  R.  Perry, 


I.   JUEISDICTION,  874. 

II.  Indictment,  874. 

1 .  Requisites  and  Sufficiency  Generally,  874. 

2.  Negativing  Exceptions,  876. 

III.  Instructions  to  Jury,  877. 
IV.  Judgment — Punishment,  877. 

I.  Jurisdiction, — Carrying  weapons  in  the  manner  prohibited 
by  statute  is  a  misdemeanor,  and  the  jurisdiction  of  this  offense 
will,  in  general,  depend  on  the  statutory  provisions  regulating  the 
jurisdiction  of  misdemeanors,* 

II,  Indictment — 1.  Eequisites  and  Sufficiency  Generally, — The 
offense  of  unlawfully  carrying  weapons,  whether  concealed  or  not, 


1.  In  Alabama  the  county  court  is 
invested  by  statute  with  jurisdiction, 
coextensive  and  concurrent  with  that 
of  the  circuit  court,  of  all  misdemean- 
ors committed  within  the  county;  hence 
the  above-mentioned  courts  have  ju- 
risdiction of  indictments  for  carrying 
concealed  weapons.  Sullivan  v.  State, 
68  Ala.  525. 

In  Arkansas,  in  the  same  manner, 
the  circuit  courts  and  justices  of  the 
peace  have  concurrent  jurisdiction  of 
this  offense.  Walker  v.  State,  35  Ark. 
386;  State  V.   Devers,  34  Ark.  188. 

In  Michigan,  under  the  Laws  of  1887, 
Act  No.  129,  prohibiting  the  carrying 
of  concealed  weapons,  the  police  jus- 
tices have  full  jurisdiction,  and  the 
recorder's  court  has  none.  Robison 
V.  Judge,  69  Mich.  607. 

In  North  Carolina,  where  it  appears 
in  the  record  of  a  trial  for  carrying 
concealed  weapons  that  there  was  an 
interval  of  twelve  months  after  the  pre- 


prior  to  the  indictment  found,  not 
prior  to  the  presentment.  State  v. 
Carpenter,  iii  N.  Car.  706. 

In  Tennessee  the  offense  of  carry- 
ing arms  is  not  within  the  "small  of- 
fense" jurisdiction  of  justices  of  the 
peace;  and  therefore  a  plea  to  a  pre- 
sentment for  carrying  arms,  which 
sets  up  a  former  conviction  and  pun- 
ishment of  the  offense  before  a  justice 
of  the  peace,  is  bad,  and  is  properly 
stricken  out  on  the  motion  of  the  at- 
torney-general. Foust  V.  State,  85 
Tenn.  342,  overruling  Foust  v.  State, 
12  Lea  (Tenn.)  404. 

In  Texas  county  courts  have  juris, 
diction  equally  with  justices'  courts 
to  hear  and  determine  misdemeanor 
cases  where  the  penalty  imposed  does 
not  exceed  a  maximum  fine  of  two 
hundred  dollars.  Hence  the  county 
court  has  jurisdiction  of  the  offense 
of  carrying  weapons.  Woodward  v. 
State,  5  Tex.  App.  296.     But  the  may- 


sentment  before  indictment   found,  it  or's  court  of  the  city  of  Waco  was  held 

is  affirmative   proof  that  the  superior  to    have    no    jurisdiction    of   this    of- 

court  has  acquired  jurisdiction,  since  fense.     McNeil  v.  State,  29  Tex.  App. 

the  period  of  twelve  months  is  counted  48. 

874 


Indictment. 


CARRYING   WEAPONS. 


Beqoisites. 


is  a  purely  statutory  creation,  and  hence  the  indictment  must  so 
charge  it  as  to  make  it  an  offense  under  the  statute.*  If  the 
charge  follows  the  language  of  the  statute,  or  is  in  substantial 
compHance  therewith,  it  is  sufficient.*     Thus,  where  the  statute 


1.  Eequisites  of  Indictment. — An  in- 
dictment under  Mass.  Gen.  Stat.,  c. 
164,  §  10,  prescribing  a  penalty  where  a 
person  has  in  his  possession  a  danger- 
ous weapon  when  arrested  by  an  offi- 
cer for  a  criminal  offense,  must  allege 
that  the  arrest  was  lawful.  Com.  v. 
O'Connor,  7  Allen  (Mass.)  583;  Com. 
V.  Doherty,  103  Mass.  443. 

So  an  information  under  Tex.  Pen. 
Code,  art.  320,  which  alleges  that 
the  defendant  went  into  a  ball-room 
with  a  pistol  on  his  person,  charges 
no  offense  unless  it  further  charges 
that  there  were  persons  there  assem- 
bled. Rainey  v.  State,  8  Tex.  App.  62. 
But  it  was  held  not  necessary  to  al- 
lege, under  this  provision,  that  a  ball 
or  dance  was  going  on  when  the  of- 
fense was  committed,  or  that  the  so- 
cial gathering  was  composed  of  men 
and  women,  or  of  human  beings. 
Owens  V.  State,  3  Tex.  App.  404. 

Under  N.  Car.  Act  of  1840,  c. 
40,  the  wearing  or  carrying  about 
the  person,  or  keeping  in  the  house, 
by  a  free  negro,  of  any  one  of  the 
articles  therein  prohibited  (as  a  rifle, 
musket,  bowie-knife,  etc.),  is  a  dis- 
tinct offense,  and  should  be  so  charged 
in  the  indictment.  State  v.  Locklear, 
Busb.  (N.  Car.)  205. 

Bad  Indictments. — An  averment  in 
an  indictment  that  the  defendant  did 
carry  a  belt,  or  pocket  pistol,  or  re- 
volver, is  bad  for  uncertainty.  State 
V.  Green,  3  Heisk.  (Tenn.)  131. 

And  an  indictment  under  the  Louisi- 
ana statute,  that  accused  "did  have 
and  carry,  concealed  on  or  about  his 
person,  a  certain  dangerous  weapon 
called  a  razor,"  is  bad,  in  that  it 
charges  no  offense  under  that  statute, 
since  a  razor  is  not  within  its  meaning 
of  a  dangerous  weapon.  State  v.  Nel- 
son, 38  La  Ann.  942. 

So  also  an  indictment  under  the 
Texas  statute,  charging  that  defend- 
ant did  "  unlawfully  carry  on  his  per- 
son one  pistol, known  as  a  six-shooter," 
charges  no  offense  against  the  law. 
State  V.  Duke,  42  Tex.  455. 

2.  Sufficient  Indictments. — An  indict- 
ment under  Ga.  Code,-§  4528,  alleg- 
ing that  the  carrying  of  the  weapon 


was  "to  and  at  a  court  of  justice,  then 
in  session,  in  and  for  the  four  hundred 
and  twenty-sixth  district,  Georgia  mi- 
litia," is  sufficiently  full  and  certain. 
This  charge  is  in  the  very  words  of 
the  statute,  and  the  name  and  nature 
of  the  court  need  not  be  given.  Hill 
V.  State,  53  Ga.  472. 

So  an  information  charging  that  the 
defendant,  "on  or  about  the  15th  day 
of  December,  iSgr,  *  *  *  did  then 
and  there  unlawfully  carry  on  and 
about  his  person  a  pistol,"  was  held 
to  be  sufficient  both  as  to  time  and  the 
essential  elements  of  the  offense,  under 
the  Texas  statute.  Powell  v.  State 
(Tex.  Crim.  App.  1894),  25  S.  W.  Rep. 
286. 

And  an  indictment  charging  the  de- 
fendant with  "carrying  on  his  person 
a  pocket  pistol  other  than  an  army 
pistol  and  such  a  pistol  as  is  usually 
used  in  the  U.  S.  army,"  sufficiently 
charges  the  offense  under  the  Ten- 
nessee statute,  and  negatives  the  ex- 
ception as  to  U.  S.  army  pistols.  Porter 
V.  State,  7  Baxt.  (Tenn.)  106. 

Where  the  statute  makes  it  one  of- 
fense to  carry  a  weapon  concealed  and 
another  to  unlawfully  carry  it  openly, 
an  indictment  for  the  former  offense 
need  not  allege  that  the  defendant  un- 
lawfully carried  said  weapon,  or  was 
in  the  habit  of  carrying  the  same, 
or  carried  with  intent  of  injury,  etc. 
These  allegations  are  necessary  in  an 
indictment  for  unlawfully  carrying^ 
weapons  under  the  statute,  but  not 
in  an  indictment  for  carrying  them 
concealed.  State  v.  Swope,  20  Ind. 
106;  State  V.  Judy,  60  Ind.  139.  See 
State  V.  Shelby,  90  Mo.  302. 

An  indictment  under  Iowa  Code,  § 
3879,  need  not  allege  the  wilful  car- 
rying of  a  weapon  on  the  person,  with 
the  knowledge  of  the  accused  that  the 
weapon  was  carried  on  his  person  and 
that  the  thing  carried  was  a  weapon. 
If  the  weapon  was  carried  through 
restraint  or  ignorance,  this  would  fur- 
nish a  good  defense,  but  this  defense 
need  not  be  negatived  by  the  allega- 
tions.    State  V.  Williams,  70  Iowa  52. 

An  indictment  charged  that  the  de- 
fendant "did  have  about  his  person  a 
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does  not  require  it,  the  indictment  need  not  allege  that  the 
weapon  was  carried  "  unlawfully,"  *  or,  if  it  was  a  firearm,  that  it 
was  loaded.*  And  where  an  indictment  charged  the  defendant 
with  carrying  a  certain  deadly  weapon  concealed  "  in  his  pocket," 
it  was  held  that  the  phrase  "  in  his  pocket  "  was  surplusage  and 
might  have  been  struck  out  on  motion.* 

2.  Negativing  Exceptions. — With  regard  to  those  statutes  against 
the  unlawful  carrying  of  weapons,  which  contain  exceptions  making 
such  carrying  lawful  under  certain  circumstances,  the  true  rule 
appears  to  be,  that  where  provisos  and  exceptions  are  contained 
in  distinct  clauses,  the  indictment  need  not  negative  the  provisos, 
or  aver  that  the  defendant  does  not  come  within  the  exceptions  ;"* 
where,  however,  exceptions  are  contained  in  the  enacting  part 
of  the  act,  and  describe  a  constituent  or  ingredient  of  the  offense, 
an  allegation  negativing  the  exceptions  is  necessary.' 


certain  pistol  known  as  a  derringer, 
etc."  The  defendant  excepted  to  the 
indictment  because  it  did  not  charge 
that  the  said  defendant  did  "carry"  the 
weapon  mentioned  in  the  indictment. 
The  court  below  sustained  the  excep- 
tion. On  appeal  this  ruling  was  held 
€rror,  since,  in  contemplation  of  law, 
to  have  a  weapon  upon  the  person  is 
to  carry  it.  State  v.  Carter,  36  Tex. 
S9. 

In  a  prosecution  under  the  statute 
for  carrying  concealed  weapons,  it  is 
not  necessary  that  the  name  of  the 
prosecutor  or  informer  be  indorsed 
upon  the  indictment.  State  v.  Stan- 
ford, 20  Ark.  145. 

Indictment  for  Two  Offenses. — The  de- 
fendant was  indicted  for  carrying  a 
"weapon,  and  on  his  motion  the  indict- 
ment was  quashed  because  he  was 
also  indicted  at  the  time  for  murder, 
and  the  two  indictments  referred  to 
the  same  transaction.  Held,  that 
murder  and  carrying  of  weapons,  not 
being  degrees  of  the  same  offense,  but 
being  offenses  without  necessary  re- 
lation to  each  other  and  of  different 
elements,  may  both  be  committed  by 
the  same  person  at  the  same  time;  it 
was  therefore  error  to  sustain  the 
motion  to  quash.  State  v.  Hall,  50 
Ark.  28.  See  State  v.  Livesay,  30  Mo. 
App.  633. 

An  indictment  which  purported  to 
charge  the  appellant  with  carrying  a 
pistol  into  a  public  assembly  was 
quashed  for  that  offense,  but  was  sus- 
tained for  the  simple  carrying  of  a 
pistol.  Held,  that  as  the  indictment 
contained  all  necessary  allegations  to 


charge  the  latter  offense,  there  was 
no  error  to  appellant's  prejudice  in 
the  ruling  of  the  trial  court.  Pickett 
V.  State,  ID  Tex.  App.  290. 

1.  Pickett  V.  State,  lo  Tex.  App. 
290.     See  State  v.  Swope,  20  Ind.  106. 

2.  State  V.  Duzan,  6  Blackf.  (Ind.) 
31- 

3.  State  V.  Judy,  60  Ind.  138. 

4.  Walker  v.  State,  35  Ark.  386; 
Wilson  V.  State,  33  Ark.  557;  Com.  v. 
McClanahan,  2  Mete.  (Ky.)  8.  See 
Territory  v.  Burns,  6  Mont.  72. 

5.  State  V.  Duke,  42  Tex.  455,  over- 
ruling Jenkins  v.  State,  36  Tex.  638, 
and  followed  in  Young  v.  State,  42 
Tex.  462;  Smith  v.  State,  42  Tex.  464; 
State  V.  Clayton,  43  Tex.  410.  See  also 
People  V.  Pendleton,  79  Mich.  317. 

In  Territory  v.  Burns,  6  Mont.  72,  it 
was  said  that  by  the  current  of  au- 
thority now,  it  makes  no  difference  in 
what  part  of  the  statute  the  exception 
may  appear;  whether  in  what  is  com- 
monly called  the  enacting  part,  or  not; 
the  criterion  being  whether  or  not  the 
exception  is  a  constituent  or  ingredient 
of  the  offense,  or,  in  other  words, 
whether  such  exception  is  necessary 
to  its  complete  definition;  if  it  is  not  a 
part  of  the  definition,  and  in  this  way 
does  not  become  a  part  of  the  enacting 
clause,  it  is  matter  of  defense  and  need 
not  be  alleged. 

Exceptions  Sufficiently  Negatived.  — 
Under  the  Texas  statute,  an  indictment 
which  charges  one  with  carrying  a 
deadly  weapon,  and  alleges  that  he 
was  neither  a  peace  officer  nor  a  police- 
man, negatives  the  existence  in  his 
case   of    the    exception  which   would 
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III.  INSTEUCTIONS  TO  JuEY.— It  is  held  that  one  indicted  for  car- 
rying a  pistol  concealed  about  his  person  has  the  right  to  demand 
the  giving  of  an  explicit  instruction  to  the  jury  that  it  is  necessary 
to  a  conviction  that  the  state  should  prove  the  concealment  of 
the  pistol  about  his  person  ;*  but  a  charge  which  is  confused  and 
tends  to  mislead  the  jury  will  be  refused  in  this,  as  in  other  cases.* 

IV.  Judgment— Punishment.— The  judgment  should  be  in  the 
name  of  the  state,*  and  the  penalty  it  imposes  must,  of  course,  be 
authorized  by  law.*     The  penalty  usually  provided  and  assessed 


have  existed  had  he  been  a  civil  officer. 
State  V.  Clayton,  43  Tex.  410. 

So  where  an  indictment  directly 
charges  the  defendant  with  carrying 
a  pistol  about  his  person,  this  sub- 
stantially negatives  the  idea  that  he 
was  a  traveler,  for  that  class  are  al- 
lowed to  keep  and  carry  arms  with 
their  baggage  only.  Woodward  v. 
State,  5  Tex.  App.  296;  State  v.  Clay- 
ton, 43  Tex.  410. 

An  information  based  on  the  third 
section  of  the  Act  of  1871,  providing 
against  the  carrying  of  weapons,  need 
not  negative  the  several  exceptions 
provided  to  the  first  section,  but  only 
the  single  exception  embodied  in  the 
third  section  itself,  to  wit,  that  the  ac- 
cused was  "an  officer  of  the  peace." 
Summerlin  v.  State,  3  Tex.  App.  444. 

The  Bevised  Code  of  Texas,  however, 
does  not,  as  did  the  previous  law  on 
this  subject,  embody  in  the  enacting 
clause  the  exceptions  prescribed,  and 
therefore  there  is  now  no  occasion  for 
the  indictment  or  information  to  neg- 
ative the  exemption  of  the  defendant 
under  the  exceptions.  Lewis  v.  State, 
7  Tex.  App.  567. 

1.  State  V.  Johnson,  16  S.  Car.  187. 

2.  Thus  the  charge  "that  a  pisto!  is 
not  concealed  unless  it  is  hid  from  the 
ordinary  observation  of  those  who  are 
in  a  position  to  see  it  if  it  were  not 
concealed,"  was  confused,  and  when 
taken  in  connection  with  the  evidence 
in  the  cause  that  the  pistol  was  seen 
only  when  the  defendant  pulled  off  his 
coat,  it  tended  to  mislead  the  jury, 
and  was  properly  refused.  Street  v. 
State,  67  Ala.  87. 

But  an  instruction  that  "  it  devolves 
on  him  [the  defendant]  to  show  that, 
at  the  time  he  so  carried  said  revolver, 
he  had  good  reason  to  carry  same  as 
aforesaid,"  that  is,  in  *he  necessary 
defense  of  his  person,  is  properly 
framed  and  is  without  error.  State  v. 
Livesay,  30  Mo.  App.  633. 


Objection  Too  Late.— The  defendants 
were  indicted  for  carrying  concealed 
weapons,  and  on  the  trial  the  court 
below  instructed  the  jury  that  they 
might  find  the  defendants  guilty  if  the 
act  was  proved  to  have  been  com- 
mitted within  one  year  before  the  in- 
dictment was  found.  The  statute 
being  a  recent  enactment,  the  court 
should  have  explained  to  the  jury 
when  it  went  into  effect;  but  in  the 
present  case,  the  evidence  showing 
conclusively  that  the  acts  complained 
of  were  committed  after  the  law  went 
into  operation,  the  appellants  suffered 
nothing  by  the  omission.  The  de- 
fendants should  have  asked  such  ex- 
planation in  the  court  below;  it  is  too 
late  to  raise  the  objection  in  the  appel- 
late court,  unless  it  is  manifest  that 
they  suffered  some  prejudice  by  the 
omission.   Jenkins  w. State, 36 Tex.  638. 

3.  Where  by  statute  the  informer  is 
entitled  to  half  the  fine,  the  judgment 
should  be  in  the  name  of  the  state, 
and  not  in  the  names  of  the  state  and 
the  informer.  It  would  be  convenient, 
however,  in  practice,  for  an  order  to 
be  made  of  record,  directing  one  half 
of  the  fine  to  be  paid  to  the  informer, 
if  there  be  one. 

4.  Defendant  was  tried  before  a 
justice  of  the  peace  and  convicted  of 
a  violation  of  the  law  regulating  the 
carrying  of  arms.  The  judgment  of 
the  court  was  that  "  he  deliver  to  this 
court  the  pistol  which  he  was  in  this 
case  convicted  of  carrying,  and  that 
the  sheriff  hold  said  defendant  in  cus- 
tody until  this  judgment  is  complied 
with.""  Held,  such  judgment  was 
without  authority  of  law,  and  void. 
Hudeburgh  v.  State,  38  Tex.  535. 

And  where  a  person  convicted  of 
the  violation  of  a  municipal  ordinance 
against  carrying  concealed  weapons, 
which  provides  only  for  imprisonment 
in  the  city  prison,  is  sentenced  to  im- 
prisonment in  the  county  jail  in  case 
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Judgment. 


CARRYING   WEAPONS. 


Punishment. 


is  fine  or  imprisonment,  or  both,  in  the  discretion  of  the  court.* 


of  nonpayment  of  a  fine  imposed  by 
the  police  court,  the  judgment  of  im- 
prisonment is  a  nullity,  and  the  pris- 
oner will  be  discharged  from  custody 
therein  upon  habeas  corpus.  Ex  p. 
Sylvester,  8i  Cal.  199. 

1.  A  Fine  of  Two  Hundred  Dollars, 
with  the  alternative  of  serving  twelve 
months  in  the  chain-gang,  is  not  exces- 
sive upon  a  conviction  for  carrying 
concealed  weapons,  under  the  Georgia 
statute.     Shelton  v.  State,  65  Ga.  303. 

And  under  Code  Tenn.,  §  5251,  courts 
rendering  final  judgment  have  no 
power  to  remit  fines  where  the  amount 
of  the  fine  is  fixed  by  statute,  as  in 
the  case  of  unlawfully  carrying  arms. 
Tarrant  v.  State,  4  Lea  (Tenn.)  438. 

Imprisonment,  under  the  Act  of  1879, 
for    unlawfully    carrying    pistols,    is 


within  the  discretion  of  the  court  try- 
ing the  case,  and  the  court  above  will 
not  interfere  to  remit  imprisonment 
imposed  in  such  cases,  except  where 
a  gross  abuse  of  this  discretion  is 
shown.  Tarrant  v.  State,  4  Lea  (Tenn.) 

483- 

Object  of  Penalty. — Though  under 
Act  1855,  §  ID,  No.  121,  all  prosecu- 
tions for  fines  must  be  instituted  with- 
in six  months  after  being  incurred, 
yet  one  may  be  indicted  after  that 
time  for  carrying  concealed  weapons, 
an  offense  punishable  by  fine  or  im- 
prisonment. The  object  is  not  to  re- 
cover a  fine,  but  to  convict  and  punish 
an  offender,  whose  penalty  is  inflicted 
without  the  election  of  the  grand  jury 
and  district  attorney.  State  v.  Jumel, 
13  La.  Ann.  399. 
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See  TRESPASS  ON  THE  CASE. 
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CASE  AGREED. 

See  AGREED  CASE. 


CASE   CERTIFIED   OR   REPORTED. 

See  CERTIFIED  CASES. 


CASE  MADE  ON  APPEAL. 

By  William  P.  Aiken. 

I.  Definition,  880. 

II.    PXTEPOSE  AND   NECESSITY,  880. 

1.  Generally,  880. 

2.  Questions  of  Law,  882. 

3.  Questions  of  Fact,  883. 

4.  Remedy  Exclusive,  883. 

5.  Effect  of  Omission,  885. 

ni.  Contents  and  Sufficiency,  885. 

1.  Generally,  88$. 

2.  Error  must  be  Shown,  885. 

3.  Unnecessary  Matters,  887. 

4.  Exceptions,  888. 
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6.  Evidence,  887. 

7.  Instructions,  891. 

rv.  By  Whom  Peepared — Fobh,  891. 
v.  Settlement  and  Seevice,  891. 

1.  Generally,  891. 

2.  Time  to  Serve,  893. 
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Purpose  and  CASE  MADE    ON  APPEAL.  Neeessity. 

3.  When  Extension  Attthorized,  893. 

4.  Proposal  of  Amendment  by  Appellee,  894. 

5.  Settlement,  895. 

a.  Generally,  895. 

b.  Time  to  Settle,  897. 

c.  Order  Extending  Time,  899. 

d.  The  Motion,  900. 

e.  Waiver,  900. 

VI.  Authentication,  900. 

1.  Signature  by  Trial  Judge,  goo. 

2.  Signature  by  Successor,  901.' 

3.  Signature  by  Referee,  902. 

4.  Certificate,  902. 

5.  Attestation  of  Clerk,  902. 

Vn.  Remedy  foe  Refusal  to  Act,  902. 
VIII.  Resettlement  by  Trial  Judge,  903. 

IX.  Feinting  Case,  903. 

X.  Filing,  904. 

XI.  Becoming  Fart  of  Record,  905. 
XII.  Amendment  and  Correction,  905. 

1.  By  Trial  Judge,  <^^. 

2.  By  Appellate  Court,  906. 

3.  Proceedings  to  Bring  up  More  Perfect  Case,  906, 

Xni.  Construction  of  the  Case,  909. 

1 .  Verity,  909. 

2.  Conflict  with  Record,  909. 

I.  Definition. — A  "  case  made  "  or  "  settled  "  on  appeal  is  a 
written  instrument  embodying  so  much  of  the  proceedings  below 
as  are  necessary  to  show  the  error  alleged,  and  duly  authenticated 
by  the  trial  judge.* 

II.  FURPOSE  AND  Necessity — 1.  Generally. — A  "  case  made  "  or 
"settled"  on  appeal  isa  statutory  substitute  for  a  bill  of  exceptions.* 

1.  2n  New  York  the  term  "case"  case  it  must  be  reduced  to  writing, 
means  all  the  papers  and  evidence  allowed,  signed,  and  filed  at  the  term 
presented  to  the  appellate  court  on  the  decision  complained  of  is  made, 
the  argument  of  the  appeal.  See  Nor  is  it  a  correct  practice  to  set  out 
15  Alb.  L.  J.,  p.  242.  the  pleadings  in  the  action  in  the  bill 

2.  Dartnell   v.    Davidson,   i6  Minn,  of  exceptions,  neither  should  the  judg- 
530.  ment  nor  orders  of  the  court  be  em- 
Distinguished  from  Bill  of  Exceptions,  bodied  in  it.  *  *  *  The  bill  of  excep- 

— "  The  office  of  a   bill  of  exceptions  tions  is  only  a  portion  of  the   record, 

and  the  office  of  a  case  made  are  very  and  when  included  in    a  transcript  of 

dissimilar.     The  object  of  the  former  the  record  presents  proceedings  here 

is  generally  to  bring  upon  the  record  for   examination    and    review.       The 

for    review   a  decision    of    the    court  purpose  of  a  case  made   is  otherwise, 

upon  a  matter  of  law  which  the  record  *  *  *  It   must  be  complete   in   itself, 

would   not  otherwise   show,  in  which  and  not  depend  upon  pleadings  nor  or- 
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Neceuity. 


It  is  not  usually  required,  therefo 
error  are  apparent  on  the  face  of 

ders  of  the  court,  neither  referred  to 
nor  incorporated  therein.  It  is  to 
contain  matters  of  record  as  well  as 
proceedings  not  entered  on  the  record, 
to  comply  with  the  statute,  to  present 
errors  for  review.  It  must  embody  a 
statement  of  so  much  of  the  issue, 
proceedings,  and  evidence  or  other 
matters  in  the  action  as  may  be  nec- 
essary to  bring  to  our  notice,  from  an 
examination  of  the  papers  settled  and 
authenticated  as  a  case  made,  the 
errors  complained  of." 

New  York. — As  to  the  distinction  be- 
tween a  case,  a  case  and  exceptions, 
and  a  case  containing  exceptions,  it 
is  said  in  2  Rumsey's  Practice, 
p.  386:  "  There  is  no  difference  in 
practice  between  a  case,  a  case  and 
exceptions,  or  a  case  containing  ex- 
ceptions in  regard  to  the  preparation 
and  service;  the  real  distinction  be- 
tween them  is  as  to  the  purpose  for 
which  they  can  be  used,  and  what 
should  be  inserted  in  them.  Where 
a  party  desires  to  review  the  facts  after 
a  trial  by  the  court  or  a  referee,  or 
upon  motion  for  a  new  trial  after  a 
verdict,  he  must  prepare  a  case,  which 
shall  contain  all  the  material  evidence 
upon  the  trial.  But  where  he  desires 
to  review  exceptions  taken  during  the 
trial,  he  must  prepare  a  case  and  ex- 
ceptions, or  a  case  containing  excep- 
tions." 

Substitute  for  Writ  of  Error.  —  In 
Michigan  it  was  held  that  the  practice 
of  resorting  to  a  case  made  was  quite 
as  appropriate  as  a  writ  of  error  to 
review  the  action  of  a  trial  judge  under 
a  statute  confining  "case  made"  to 
questions  of  law.  Wheeler  v.  Wilkins, 
19  Mich.  78. 

But  under  the  statute,  Comp. 
Laws  Mich.,  §§  4947.  4964.  the  office  of 
case  made  was  no  broader  than  that 
of  a  writ  of  error  and  bill  of  excep- 
tions. Earle  v.  Westchester  F.  Ins, 
Co.,  29  Mich.  417. 

Written  Finding. — Where  a  circuit 
judge  made  a  written  finding  of  law 
upon  the  coming  in  of  a  referee's  re- 
port, and  a  motion  for  judgment 
thereon,  such  finding  was  held  in 
Near  v.  Mitchell,  23  Mich.  382,  re- 
viewable by  writ  of  error  with  bill  of 
exceptions  as  well  as  by  case  made. 

North  Carolina. — In  North  Carolina 
a  bill  of  exceptions  or  case  stated  by 

3  Encyc.  PI.  &  Pr.— 56.  88 


re,  where  the  facts  constituting 
the  judgment  roll.* 

the  presiding  judge  in  lieu  thereof 
cannot  be  used  on  appeal  from  an 
inferior  to  a  superior  court  of  equity. 
Graham  v.  Skinner,  4  Jones  Eq.  (N. 
Car.)  94. 

Election  of  Eemedy. — Where  a  party 
has  his  election  to  make  a  case  made 
or  a  bill  of  exceptions,  the  settlement 
and  filing  of  either  a  case  made  or  a 
bill  precludes  a  resort  to  the  alterna- 
tive method.  Richardson  z/.  Yawkey, 
9  Mich.  139. 

So  where  a  case  made  may  be  sub- 
stituted for  a  writ  of  error,  the  suing 
out  of  a  writ  of  error  after  a  case 
was  made  and  filed  is  held  to  be  a 
waiver  of  the  case  made.  Hatch  v. 
White,  18  Mich.  194. 

Turning  Case  into  Bill  of  Exceptions. — 
Under  the  old  AVi«  York  practice, 
where  the  defendant  elected  that  he 
would  abide  by  a  case  instead  of  by  a 
bill  of  exceptions  on  the  settlement  by 
the  circuit  judge,  he  could  not  be 
permitted  afterwards  to  turn  it  into  a 
bill  of  exceptions  without  leave  of  the 
plaintiff.  Green  v.  Russell,  i  How. 
Pr.  (N.  Y.)  8. 

A  case  made  could  not  be  turned 
into  a  special  verdict  or  bill  of  excep- 
tions unless  the  right  to  do  so  was  re- 
served on  the  trial.  Lewis  v.  Steven- 
son, 2  Hall  (N.  Y.)  248;  Woolsey  v. 
Camp,  3  Cow.  (N.  Y.)  358. 

Under  a  stipulation  that  either  party 
might  turn  a  case  made  into  a  special 
verdict  or  bill  of  exceptions,  an  appel- 
lant was  held  entitled  to  a  reasonable 
time  to  elect.  Jackson  v.  Sinclair,  4 
Cow.  (N.  Y.)43. 

1.  McCoy  z/.  Lassiter,  94  N.  Car.  131; 
State  V.  Crook,  91  N.  Car.  536;  State 
V.  Gallimore,  7  Ired.  (N.  Car.)  147; 
State  V.  Edney,  80  N.  Car.  360;  State 
V.  Fox.  81  N.  Car.  576;  State  w.  Orrell, 
Busb.  (N.  Car.)  217. 

But  where  there  is  no  case  made  or 
settled  showing  that  any  question  was 
raised  or  any  exception  taken,  and  no 
report  of  a  referee  or  findings  of  the 
court  with  exceptions,  the  Court  of 
Appeals  has  no  jurisdiction,  and  no 
appeal  lies.  Smith  v.  Starr.  70  N.  Y. 
155  ;  Doty  V.  Carolus,  31  N.  Y.  547; 
Weed  V.  New  York,  etc.,  R.  Co.,  29 
N.  Y.  616 ;  Goldschmidt  v.  Gold- 
schmidt,  47  N.  Y.  Super.  Ct.  184; 
Brown  v.  Hardie,  5  Robt.  (N.  Y.)  678; 
Berger  v.  Dubernet,  7  Robt.  (N.  Y.)  i. 
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Necessity. 


2.  Questions  of  Law. — Unless  otherwise  provided  by  statute,  it  is 
confined  to  questions  of  law  only.* 

Such  questions  may  be  raised  as 
appear  upon  the  face  of  the  judgment 
roll.  Brown  v.  Hardie,  5  Robt.  (N.  Y.) 
678. 

1.  Heimbach  v.  Weinberg,  18  Mich. 
49;  Schmidt  v.  Miller,  22  Mich.  278; 
Peabody  v.  McAvoy,  23  Mich.  526. 

New  York. — Until  i860  a  case  con- 
taining exceptions  to  the  rulings  of 
the  judge  on  a  trial  by  the  court  was 
the  sole  mode  of  reviewing  questions 
of  law.  Hunt  v.  Bloomer,  13  N.  Y. 
342  ;  Otis  V.  Spencer,  16  N.  Y.  610  ; 
Magie  v.  Baker,  14  N.  Y.  435;  Pope  z'. 
Dinsmore,  29  Barb.  (N.  Y.)  367  ;  Con- 
oily  V.  Conolly,  16  How.  Pr.  (N.  Y. 
Supreme  Ct.)  225. 

Referee. — And  the  same  mode  was 
requisite  to  review  the  rulings  of  a 
referee,  Johnson  z/.  Whitlock,  13  N.  Y. 
346;  Westcott  V.  Thompson,  16  N.  Y. 
613 ;  Manley  v.  North  America  Ins.  Co. , 
I  Lans.  (N.  Y.)  20;  although  the  re- 
port of  the  referee  presented  the  facts 
necessary  to  review  the  points  of  law 
raised.  Turner  v.  Haight,  16  N.  Y. 
465,  overruling  Brewer  v.  Isish,  12 
How.  Pr.  (N.  Y.  Supreme  Ct.)  481. 

Under  N.  Y.  Code,  §  272,  as  amended 
by  Sess.  Laws  i860,  pp.  783,  786,  it  was 
held,  in  Ferguson  v.  Hamilton,  35 
Barb.  (N.  Y.)  427,  that  a  judgment 
entered  on  a  report  of  a  referee  on 
exceptions  might  be  reviewed  on  ap- 
peal without  a  case. 

Where  the  referee  found  no  facts 
which  could  sustain  the  judgment  in 
favor  of  the  plaintiff,  and  no  request 
to  find  was  made  and  refused,  the  ex- 
ception to  the  report  will  not   be  sus 


eral  rules  of  practice."  Compare  Yo'is'in 
V.  Commercial  Mut.  Ins.  Co.,  123  N.  Y, 
120. 

In  Schwarz  v.  Weber,  103  N.  Y.  658, 
it  was  held  that  a  party  desiring  to 
appeal  from  the  decision  of  the  court 
is  not  obliged  to  prepare  a  case  to  be 
settled  as  required  by  the  Code  Civ. 
Pro.,  t^  997,  but  he  may  file  exceptions 
to  the  findings  of  the  trial  court, 
upon  questions  of  law,  and  have  his 
appeal  heard  upon  those  exceptions 
without  any  case.  Quoting  Code  Civ. 
Pro.,  J5§  997,  994,  and  998.  To  the 
same  effect  see  Ferguson  v.  Hamil- 
ton, 35  Barb.  (N.  Y.  )  427.  The  excep- 
tions referred  to  are  exceptions  filed, 
after  the  trial  of  an  issue  of  fact,  to 
the  conclusions  of  law.  Goldschmidt  v. 
Goldschmidt,  47  N.  Y.  Super.  Ct.  184. 

But  there  is  no  provision  dispensing 
with  a  case  when  the  appellant  intends 
to  review  a  final  judgment  only  entered 
upon  the  verdict  of  the  jury.  Delano 
V.  Harp,  37  Hun  (N.  Y.)  276  ;  Clason 
V.  Baldwin,  59  Hun  (N.  Y.)622.  See 
Smith  V.  Starr,  70  N.  Y.  155. 

Interlocutory  Judgment. — And  it  se'^ms 
that  a  party  aggrieved  by  an  interloc- 
utory judgment  may  also,  after  en- 
try of  the  judgment,  move  for  a  new 
trial  (Code  Civ.  Pro.,  §  looi)  on  one 
or  more  exceptions  contained  in  a  case 
settled  as  prescribed  (Code  Civ.  Pro., 
§  997),  and  that  from  the  order  grant- 
ing or  refusing  the  motion  an  appeal 
may  be  taken  (see  Code  Civ.  Pro.,  § 
190).  Raynor  v.  Raynor,  94  N.  Y. 
248. 

Verdict  Subject  to   Opinion  of  Court. 


tained,  nor  will  the  court  assume  ad-    — New  York  Code  Civ.   Pro.,  §  1339, 


ditional  facts  from  the  evidence  to 
sustain  the  exception.  But  the  ap- 
pellant must  make  a  case  and  settle 
such  a  statement  of  facts  as  will  nec- 
essarily show  the  law  in  his  favor. 
Smith  V.  Newland,  9  Hun  (N.  Y.)  553; 
Grant  v.  Morse,  22  N.  Y.  323. 

After  Trial  of  Issue  of  Fact. — Code 
Civ.  Pro.,  §  997,  now  provides  as  fol- 
lows :  "  When  a  party  intends  to  ap- 
peal from  a  judgment  rendered  after 
the  trial  of  an  issue  of  fact,  or  to  move 
for  a  new  trial  of  such  issue,  he  must, 
except  as  otherwise  prescribed  by  law, 
make  a  case  and  procure  the  same  to 
be  settled  and  signed  by  the  judge  or 
referee  by  or  before  whom  the  action 
was   tried  or  prescribed    in   the  gen- 


provides  that  "  where  an  appeal  to 
the  Court  of  Appeals,  from  a  judg- 
ment rendered  at  a  general  term  of 
the  court  below,  upon  a  verdict,  sub- 
ject to  the  opinion  of  the  court,  has 
been  perfected,  a  case,  containing  a 
concise  statement  of  the  facts,  of  the 
questions  of  law,  arising  thereupon, 
and  of  the  determination  of  those 
questions  by  the  general  term,  must 
be  prepared  and  settled,  bV  or  under 
the  direction  of  the  court  below,  and 
annexed  to  the  judgment  roll."  Cowen- 
hoven  v.  Ball,  iiS  N.  Y.  233;  Rein- 
miller  V.  Skidmore,  59  N.  Y.  661;  Es- 
sex County  Bank  v.  Russell,  29  N.  Y. 
673:  Jaycox  V.  Cameron,  49  N.  Y.  645; 
People  V.  Featherly,  131  N.  Y.  597. 
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3.  auestions  of  Fact.— But  where  questions  of  fact  are  reviewable 
by  the  appellate  court,  a  case  made  is  the  appropriate  mode  of 
bringing  up  the  proceedings  required  for  review  thereof.* 

4.  Remedy  Exclusive.— Where  it  is  required,  a  case  made  is  the 
sole  means  of  bringing  up  proceedings  properly  included  therein.* 


Under  the  foregoing  section,  in  order 
to  enable  a  party  to  review  in  the 
Court  of  Appeals  a  judgment  upon  a 
verdict  directed  by  the  trial  court, 
subject  to  the  opinion  of  the  general 
term,  a  special  case  for  the  Couri  of 
Appeals  must  be  made  and* settled 
under  the  direction  of  the  general 
term.      People  v.  Featherly,  131  N.  Y. 

597- 

Judgment  Dismissing  a  Complaint. — 
To  review  the  decision  of  a  trial  judge 
dismissing  a  complaint,  a  case  must 
be  made  and  properly  served.  Dicker- 
son  V.  Cook,  3  Duer  (N.  Y.)  325. 

Order  Made  on  Motion  for  New  Trial. 
— An  appeal  from  an  order  denying  a 
motion  for  a  new  trial  can  only  be 
taken  upon  a  case.  Kenney  v.  Sum- 
ner (C.  PL),  33  N.  Y.  Supp.  95. 

Michigan — Inquest. — A  decision  of  the 
court  allowing  a  plaintiff  to  take  an 
inquest  erroneously  was  held  review- 
able on  case  made.  Wells  v.  Booth, 
35  Mich.  424.  But  not  proceedings  in 
taking  judgment  on  default  and  an 
assessment  of  damages  by  the  clerk. 
Beeson  v.  Hollister,  11  Mich.  195. 

Postponement  of  Trial. — A  decision  of 
a  trial  judge,  upon  defendant's  mo- 
tion— made  before  the  jury  is  impan- 
eled— to  postpone  a  trial  on  the  ground 
of  the  absence  of  a  material  witness,  is 
reviewable  upon  a  case  containing  his 
exceptions  to  the  decision.  Gallaudet 
V.  Steinmetz,  45  N.  Y.  Super.  Ct.  239. 

In  Minnesota,  where  there  is  no  case 
made  or  bill  of  exceptions,  the  only 
question  before  the  court  is  whether 
the  findings  of  fact  support  the  judg- 
ment. Mankato First  Nat.  Bank  v.  Par- 
sons, 19  Minn.  289;  St.  Paul  v.  Kuby, 
8  Minn.  154. 

In  North  Carolina,  where  there  is 
no  exception  taken  save  to  the  judg- 
ment, it  is  generally  sufficient  to  file 
the  exceptions  thereto  within  ten  days 
after  judgment,  as  provided  by  Rule 
27  of  the  Supreme  Court,  without  a 
case  made.  Robeson  v.  Hodges,  105 
N.  Car.  4Q. 

Agreed  Case. — No  case  made  is  re- 
quired where  the  cause  is  tried  below 


on    an    agreed   case   or   a   demurrer. 
Chamblee  v.  Baker,  95  N.  Car.  98. 

1.  Minnesota. —Where,  under  Gen. 
Stat.  Minn.  1878,  c.  66,  §  254,  a  motion 
is  made  to  set  aside  a  verdict  and  grant 
a  new  trial  upon  the  minutes  of  the 
court,  a  "case"  on  appeal  from  the 
action  of  the  court  thereon  must  be 
proposed  and  settled  as  provided  in 
section  255  of  the  same  chapter.  Van 
Brunt,  etc.,  Mfg.  Co.  v.  Kinney,  51 
Minn.  337. 

New  York.— Under  N.  Y.  Code  Civ. 
Pro.,  §  997,  a  party  appealing  from  a 
judgment  rendered  after  trial  of  an 
issue  of  fact,  or  moving  for  a  new 
trial  of  such  an  issue,  must  make  a 
case,  or  the  appeal  will  be  stricken  off 
the  calendar.  Clason  v.  Baldwin 
(Supreme  Ct.),  13  N.  Y.  Supp.  73. 

Under  the  Code  of  Procedure  of  1848, 
§55  222,  223,  the  object  of  a  case  made 
by  a  party  desiring  a  review  upon  the 
evidence  appearing  on  the  trial  before 
the  referee,  was  to  enable  theappellant 
to  call  in  question  the  facts  stated  by 
the  referee  in  his  report.  Wilson  v. 
Allen,  6  Barb.  (N.  Y.)  542. 

The  Code  Civ.  Pro.,  ^  2576,  pro- 
vides that  "  the  appeal  may  be  taken.  " 
from  the  erroneous  decision  of  tli  ' 
surrogate,  "upon  questions  of  lav, 
or  upon  the  facts,  or  upon  both.  1 1 
it  is  taken  from  a  decree  rendered  up<  11 
the  trial,  by  the  surrogate,  of  an  issue 
of  fact,  it  must  be  heard  upon  a  case, 
to  be  made  and  settled  by  the  surro- 
gate." Matter  of  Potter,  32  Hun  (N. 
Y.)  599,  citing  Mills  v.  Hoffman,  92  N. 
Y.  181;  French  v.  Powers,  80  N.  Y.  150. 

But  where  the  appeal  from  the  surro- 
gate's decree  does  not  involve  a  ques- 
tion of  fact  no  case  is  required,  and 
the  procedure  is  according  to  §  998 
Code  Civ.  Pro.  Matter  of  Jackson,  32 
Hun(N.  Y.)200. 

2.  People  V.  Bradner,  44  Hun  (N. 
Y.)  233;  Gallaudet  v.  Steinmetz,  45  N. 
Y.  Super.  Ct.  239;  Gregg  v.  Howe,  37 
N.  Y.  Super.  Ct.  420. 

Review  of  Judgment  on  Findings. — In 
Minnesota  a.  bill  of  exceptions  or  settled 
case   is   not    necessary  to  enable  the 
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Stipulation. — Parties  or  their  attorneys  cannot  make  a  record  on 


court  to  review  a  judgment  upon 
questions  presented  by  the  findings  of 
law  and  fact  of  the  judge  or  referee 
who  tried  the  cause.  Morrison  v. 
March.  4  Minn.  422. 

But  in  Albee  v.  Haj'den,  25  Minn. 
271,  it  was  held  that,  on  an  appeal 
from  a  judgment  entered  upon  the 
decision  and  order  of  the  court,  on  a 
trial  without  a  jury,  no  questions  could 
arise  as  to  the  sufficiency  of  evidence 
to  support  the  findings,  unless  a 
"case"  containing  the  evidence  was 
made. 

In  Kansas  an  appeal  must  be  taken 
upon  either  a  case  made  or  a  tran- 
script. The  case  is  the  less  expensive 
because  the  briefer  method.  Neis- 
wender  v.  James,  41  Kan.  463;  and 
compare  Kingman,  etc.,  R.  Co.  v. 
Quinn,  45  Kan.  477. 

In  Michigan  a  certified  copy  of  the 
judge's  minutes  of  the  evidence  taken 
on  the  trial  cannot  be  accepted  as  a 
substitute  for  a  case  made.  Wright 
V.  Dudley,  8  Mich.  74. 

But  in  Stone  v.  Welling,  14  Mich. 
514,  it  was  held,  where  an  order  was 
made  below  for  taking  proof,  and  the 
evidence  put  in  at  the  hearing  was 
documentary  by  stipulation,  that  no 
settlement  of  the  case  was  necessary  to 
enable  the  Supreme  Court  to  consider 
the  evidence. 

New  York. — An  appeal  from  an  order 
confirming  the  report  of  the  arbitra- 
tors, and  from  a  judgment  entered 
thereon,  must  be  heard  upon  the 
same  papers  as  were  before  the  court 
at  the  time  when  the  order  was  made 
and  the  judgment  directed  from  which 
the  appeal  is  taken.  A  case  made 
does  not  constitute  part  of  these 
papers.  Poole  v.  Johnston,  32  Hun 
(N.  Y.)  215;  Ketcham  v.  Woodruff,  24 
Barb.  (N.  Y.)  148;  Dibble  v.  Camp,  60 
Barb.  (N.  Y.)  150. 

New  Trta/.— Although  N.  Y.  Code 
Civ.  Pro.,  §  997,  requires  a  motion  for 
a  new  trial  to  be  founded  upon  a  case, 
yet  where  the  motion  is  made  upon 
the  ground  of  newly  discovered  evi- 
dence, and  the  parties  consent  that  it  be 
heard  upon  the  pleadings  and  affidavits 
without  a  case,  the  general  term  of  the 
Supreme  Court  has  power  to  entertain 
it.     Russell  V.  Randall,  123  N.  Y.  436. 

Conclusions  of  Law. — A  party  may  file 
exceptions  under  Code  Civ.  Pro.,  ^997, 
and  may  have  the  conclusions  of  the 


trial  judge  on  questions  of  law  re- 
viewed without  a  case  made.  Schwartz 
V.  Weber,  18  Abb.  N.  Cas.  (N.  Y.  Ct. 
App.)  62. 

Reference  for  Inquiry. — Where  a 
cause  has  been  referred  for  inquiry  and 
a  report  thereon,  a  formal  case  and 
exceptions  showing  the  proceedings 
before  the  referee  are  unnecessary  to 
protect  the  appellant's  rights;  and  the 
case,  if  made  and  filed,  will  be  stricken 
out.  Crossby  v.  Adams  (Super.  Ct.),  25 
N.  Y.  Supp.  462. 

On  Stenographer's  Minutes. — An  ap- 
plication to  argue  an  appeal  on  the 
stenographer's  minutes  will  be  denied 
where  it  would  impose  much  addi- 
tional labor  on  the  court.  Wanzor  v. 
Wanzor  (C.  PL),  25  N.  Y.  St.  Rep.  753. 

North  Carolina. — In  North  Carolina 
a  "case  agreed"  may  be  substituted 
by  the  parties  in  place  of  a  case 
formally  settled  by  the  judge.  Pee- 
bles V.  Braswell,  107  N.  Car.  68. 

It  must  be  signed  by  the  counsel  for 
each  party.  Peebles  v.  Braswell,  107 
N.  Car.  69;  Randleman  Mfg.  Co.  v. 
Simmons,  97  N.  Car.  89. 

Facts  Agreed. — Where  the  facts  are 
agreed  on  in  writing  before  the  cause 
is  tried  below,  the  appeal  will  not  be 
dismissed  because  no  case  was  made 
and  served  on  the  appellee.  Hutchi- 
son V.  Rumfelt,  82  N.  Car.  426. 

In  South  Carolina,  under  Code  S.  Car., 
subdiv.  5,  §  34,  providing  that  at- 
torneys may  substitute  an  agreed 
statement  of  the  case  prepared  by 
them  in  lieu  of  all  other  papers,  to 
return  on  appeal,  the  statement  so 
made  up  must  contain  within  itself  all 
that  is  essential  to  a  consideration  of 
the  case;  and  a  reference  therein  to 
documents  filpd  with  the  Supreme 
Court  clerk  is  not  sufficient  to  make 
them  a  part  of  the  record  or  bring 
them  up  before  the  appellate  court. 
In  re  Perry's  Estate  (S.  Car.,  1894), 
20  S.  E.  Rep.  84;  Moore  v.  Perry  (S. 
Car.,  1894),  20  S.  E.  Rep.  200. 

Where  a  case  is  agreed  upon  it  must 
also  be  agreed  that  it  shall  constitute 
the  return.  Otherwise  the  return 
required  by  Rule  2  must  be  filed  within 
the  forty  days,  Nabors  v.  Latimer, 
30  S.  Car.  607. 

Return. — But  it  need  not  expressly 
purport  to  be  the  return  in  order  to 
dispense  with  such  return  under  the 
statute.    McNair  v.  Craig,  34  S.  Car.  9. 
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appeal  by  stipulation.  There  must  be  a  settlement  and  signature 
by  the  presiding  judge  and  a  filing  with  the  clerk.* 

5.  Effect  ofOmission. — Where  no  case  is  made  and  settled  the 
appeal  will  not  be  dismissed  unless  a  statute  so  orders,  for  the 
appellate  court  retains  jurisdiction  of  the  appeal  to  examine  the 
judgment  roll,  and  reverse  or  affirm  the  judgment  as  the  cir- 
cumstances may  require.* 

III.  Contents  and  Sufficiency— 1.  Generally — The  case  made 
should  state  every  question  raised  by  the  appellant.^ 

2.  Error  must  be  Shown. — The  error  alleged  must  be  clearly 
shown  beyond  doubt,*  and  all  the  proceedings  on  the  trial  essen- 
tial to  prove  error,  not  brought  up  by  some  other  part  of  the 
record,  should  be  included  in  the  case  made,*  as  error  will  not  be 


1.  People  z-.  Bradner,  44  Hun  (N.  Y.; 
233;  Hodgden  v.  Ellsworth  County,  lo 
Kan.  638. 

Consequently  a  stipulation  between 
the  attorneys  that  the  minutes  of  the 
testimony  or  the  stenographer's  notes 
may  be  incorporated  in  or  attached  to 
the  judgment  roll  does  not  bring  them 
before  the  appellate  court  on  review. 
People  V.  Bradner,  44  Hun  (N.  Y.)  233. 

2.  McCoy  V.  Lassiter,  94  N.  Car.  131; 
State  V.  Crook,  91  N.  Car.  536;  State  v. 
Byrd,  93  N.  Car.  624;  State  v.  Free- 
man, 93  N.  Car.  558;  Paschall  v.  Bul- 
lock, 80  N.  Car.  8;  Washington  Bank 
V.  Creditors,  80  N.Car.  9;  Neal  z/.Mace, 
89  N.  Car.  171;  Peebles  v.  Braswell, 
107  N.  Car.  68;  Randleman  Mfg.  Co. 
V.  Simmons,  97  N.  Car.  89;  Rosenthal 
V.  Roberson,  114  N.  Car.  596;  Cum- 
mings  V.  Hoffman,  113  N.  Car.  267; 
Lyman  v.  Ramseur,  113  N.  Car.  503: 
Chasteen  v.  Martin,  84  N.  Car.  395; 
Williams  v.  Council,  65  N.  Car.  10; 
Stewart  v.  Garland,  i  Ired.  (N.  Car.) 
470;  Fleming  v.  Halcomb,  4  Ired.  (N. 
Car.)  268;  Den  v.  Graham,  i  Dev.  & 
B.  (N.  Car.)  76;  Honeycut  v.  Angel,  4 
Dev.  &  B.  (N.  Car.)  306;  Thomas  v. 
Alexander,  2  Dev.  &  B.  (N.  Car.)  385; 
State  V.  Orrell,  Busb.  (N.  Car.)  217; 
Turner  v.  Foard,  83  N.  Car.  683;  Den  v. 
Ross,  2  Dev.  &  B.  (N.  Car.)  484;  State 
V.  Whitmire,  112  N.  Car.  895;  Mott  v. 
Ramsay,  90  N.  Car.  29;  Swepson  v. 
Summey,  74  N.  Car.  551;  Utley  v.  Foy, 
70  N.  Car.  303;  Green  v.  Dawson,  92 
N.  Car.  61;  Meekins  v.  Tatem,  79  N. 
Car.  546;  Rencher  v.  Anderson,  95  N. 
Car.  208;  Mitchell  v.  Tedder,  108  N. 
Car.  266. 

New  York.— In  New  York,  where  no 
case  is  settled  and  ordered,  the  appeal 
will  not  be  ccnsidered  unless  the  ap- 


pellant is  entitled  to  be  heard  on  the 
judgment  roll.  Pickard  v.  Carr  (Su- 
preme Ct.),  17  N.Y.  Supp.  605;  McNish 
V.  Bowers,  30  Hun  (N.  Y.)  214:  Reese 
V.  Boese,  92  N.  Y.  632;  Clason  v.  Bald- 
win (Supreme  Ct.),  36  N.  Y.  St.  Rep. 
550. 

Transcript  EssentiaL — The  appellant 
must  bring  up  a  transcript  of  the 
record  proper  containing  the  pleadings 
and  the  judgment  appealed  from,  as 
the  appeal  will  be  dismissed  where  a 
case  on  appeal  constitutes  the  sole 
record.  Rice  v.  Guthrie,  114  N.  Car. 
589. 

3.  Rodman  v.  Harvey,  102  N.  Car. 
i;   Probasco  v.  Cook,  39  Mich.  714. 

Limitation  to  Defined  Points. — The  ef- 
fect of  a  case  made  may  be  limited  to 
certain  defined  questions  by  the  certifi- 
cate of  the  trial  judge.  A.  certificate 
of  the  trial  judge  in  general  terms 
merely,  as  that  "  the  foregoing  is  the 
case  made  for  review  in  the  Supreme 
Court,"  where  there  are  no  limitations 
in  the  case  itself,  brings  up  any  pos- 
sible question  which  may  arise  on  the 
record.  Morgan  v.  Chappie,  10  Kan. 
216. 

So,  where  there  is  but  one  point 
raised  for  review,  the  case  made  or 
the  certificate  of  the  judge  must  show 
what  that  question  is.  Morgan  v. 
Chappie,  10  Kan.  216;  Shumaker  v. 
O'Brien,  19  Kan.  478. 

4.  Chasteen  v.  Martin,  84  N.  Car. 
395;  Williams  v.  Council,  65   N.   Car. 

ID. 

5.  Harris  v.  Kerr,  37  Minn.  537. 
Finding  of   Facts. — The   case   made 

should  contain  a  finding  of  facts,  or 
the  appeal  will  generally  not  be 
heard.  Leland  v.  Cameron,  31  N.  Y. 
120;  Gamble  v.  Queens  County  Water 
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Co.  (Supreme  Ct.).  20  N.  Y.  St.  Rep. 
917. 

But  in  Hart  v.  Wandle,  50  N.  Y. 
381,  it  was  held  that  although  a  case 
contained  no  findings  of  facts  or  ex- 
ceptions, the  appellate  court  might 
review  a  material  modification  of  the 
judgment  rendered. 

Kefasal  to  Find. — Where  the  re- 
fusal of  the  court  to  find  a  fact  is  made 
the  subject  of  exceptions,  the  case 
must  show  an  offer  of  evidence  or  a 
refusal  to  admit  it,  and  an  exception 
to  the  ruling  of  the  court  thereon. 
Casler  v.  Shipman,  35  N.  Y.  533. 
Furthermore,  the  facts  actually  found 
should  be  included.  Thomson  v.  Mc- 
Caldin  (Supreme  Ct.),  27  N.  Y.  St. 
Rep.  619. 

New  Trial. — And  where  a  case  made 
does  not  contain  a  motion  for  a  new 
trial,  or  show  upon  what  ground  it  is 
based,  the  appellate  court  cannot  re- 
view an  order  overruling  it.  Ervin  v. 
Morris,  26  Kan.  664.  Compare  Fort 
Scott  V.  Deeds,  36  Kan.  621;  Parker  v. 
Remington  Sewing  Mach.  Co.,  24  Kan. 

31- 

SuflRcient  Case  to  Review  Referee's  Con- 
clusion of  Law. — A  case  containing  an 
introductory  statement  of  the  proceed- 
ings in  the  cause,  the  notice  of  ap- 
peal, the  judgment  record  containing 
the  referee's  report  and  the  exceptions 
filed  thereto,  is  sufficient  to  review  the 
conclusions  of  law  or  facts  found  by  a 
referee  or  court  on  trial  without  a 
jury.  Davie  v.  Van  Wie,  i  Thomp.  & 
C.  (N.  Y.)30. 

Stritement  of  Facts  and  Conclusion. — 
For  the  purpose  of  reviewing  the 
judgment,  the  facts  found  and  the 
conclusions  of  law  must  be  stated 
separately  and  must  be  contained  in  a 
case.     Otis  v.  Spencer,  16  N.  Y.  610. 

Litigation  of  Facts  by  Consent. — It 
will  be  presumed,  if  there  is  no  settled 
case  or  bill  of  exceptions,  that  the  par- 
ties litigated  by  consent  all  the  facts 
found  by  the  court.  Baker  !>.  Byerly, 
40  Minn.  489. 

Partial  Prese'*-^'on  of  Facts.  —The 
appellate  court  will  not  review  and 
reverse  the  decision  of  another  court 
when  the  case  discloses  only  a  partial 
presentation  of  the  facts  upon  which 
such  decision  was  made.  Dow  v 
Northern  Land,  etc.,  Co.,  51  Minn. 
326. 

In  Criminal  Case. — In  a  criminal  case, 
where  the  error  relied  on  turns  upon 
the   indictment    or    upon    any   count 


thereof,  the  case  should  set  forth  the 
indictment  or  particular  count.  'It 
must  state,  also,  whether  judgment  on 
the  conviction  was  pat^sed  or  post- 
poned, or  the  execution  of  the  judg- 
ment respited,  and  whether  the  per- 
son convicted  be  in  prison  or  has  been 
discharged  on  recognizance  of  bail  to 
appear  and  rece'ive  judgment,  or  to 
render  himself  in  execution."  Arch- 
bold  Cr.  Pr.  &  PI.  (8th  ed.)  611. 

Reading  to  Jury. — So,  where  the  ap- 
pellant alleges  error  in  permitting  the 
counsel  for  appellee  to  read  from  a 
book  during  his  argument  to  the  jury, 
the  case  must  show  what  he  read. 
Lyons  v.  Erie  R.  Co.,  57  N.  Y.  489 

Nonsuit. — The  case  made  should  con- 
tain the  motion,  the  ruling  thereon, 
and  the  exception  thereto,  where  it  is 
sought  to  review  a  motion  for  nonsuit. 
Pritchard  v.  Hirt,  39  Hun  (^N.  Y.)378. 

Report  of  Referee,  and  Exceptions. — 
While  the  report  of  a  referee  and  the 
exceptions  are  necessarily  separate  in- 
struments originally,  the  case  will  be 
made  up  as  though  the  findings  and 
exceptions  were  had  on  the  trial  of 
the  cause,  the  exceptions  following 
the  findings.  Rogers  v.  Beard,  20 
How.  Pr.  (N.  Y.  Supreme  Ct.)  282. 

Omission  of  Judgment.  —  Where  the 
case  made  sets  forth  no  judgment  in 
the  case,  and  it  does  not  appear  other- 
wise that  a  judgment  has  been  en- 
tered, an  appeal  from  an  order  of  the 
general  term  afiirming  an  order  of  the 
special  term,  awarding  an  extra  allow- 
ance of  costs  should  be  dismissed. 
McGregor  z*.  McGregor,  32  N.  Y.  479. 

Incomplete  Case.  —  So  in  KansaSy 
where  an  alleged  case  made  filed  in 
the  appellate  court  contains  none  of 
the  evidence  before  the  court  below 
no  exceptions  to  the  action  of  that 
court,  and  no  motion  for  a  new  trial 
the  case  will  be  dismissed.  Cincinnati 
Coffin  Co.  V.  Smith,  49  Kan.  793. 

Conclusions  of  Law. — Where  the  only 
point  raised  by  the  appellant  is 
whether  the  judgment  is  sustained  by 
the  facts  as  found  below,  a  case  made 
containing  the  judgment  roll  and  ex- 
ceptions to  the  conclusions  of  law  is 
sufficient.  Douglas  v.  Douglas,  11 
Hun  (N.  Y.)  406. 

Index. — An  "index"  to  the  case  is 
held  in  South  Carolina  not  to  constitute 
an  essential  part  of  the  case,  and  its 
absence  no  sufficient  ground  for  dis- 
missal of  the  appeal.  Archer  z/.  Long, 
35  S.  Car.  587. 


886 


Contents  and 


CASE  MADE  ON  APPEAL. 


Sufficiency. 


presumed.* 

Incomplete  Record. — And  where  the  record  is  uncertain,  or  any  fact 
necessary  to  show  the  error  is  omitted,  the  presumption  of  cor- 
rectness  requires  the  affirmation  of  the  judgment.*  See  article 
Appeals,  Vol.  II.,  p.  420  et  seq. 

3.  Unnecessary  Matters. — Only  enough  facts  should  be  incorpo- 
rated to  explain  the  points  raised.*  All  unnecessary  matters  should 
be  omitted.'* 

4.  Exceptions.— -The  case  made  should  show  that  proper  objec- 
tions and  exceptions  were  taken  to  the  action  of  the  court  below,* 
and  that  the  objections  were  overruled  by  it.® 

1.  Clark  V.  Donaldson,  49  How.  Pr. 
(N.  Y.  Supreme  Ct.)  63;  Topeka,  etc., 
University  of  Builders  v.  Martin,  39 
Kan.  750. 

2.  Clark  v.  Donaldson,  49  How.  Pr. 
(N.  Y.  Supreme  Ct.)  63:  Pfeiffer  v. 
Union  Evangelical  Church,  20  Kan. 
100. 

3.  Charles  v.  Jacobs,  6  S.  Car.  69. 

4.  Kingman,  etc.,  R.  Co.  v.  Quinn, 
45  Kan.  477;  In  re  Lyons,  42  Minn. 
19;  Neiswender  v.  James,  41  Kan.  463; 
Matter  of  Byrnes  (Supreme  Ct.),  34 
N.  Y.  St.  Rep.  332;  Cheevert/.  Brown, 
17  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
52;  Ptarsall  v.  Mayers,  64  N.  Car.  552. 

Evidence. — Thus  a  case  should  not 
include  questions  withdrawn  on  ob- 
jection, evidence  excluded,  motions, 
exceptions,  or  testimony  not  affecting 
the  erroi  alleged  Hoffman  v.  ^tna 
P.  Ins.  Co..  19  Abb.  Pr.  (N.  Y.  Su- 
per. Ci.)  325. 

And  where  it  is  sought  to  review  ex- 
ceptions to  the  admission  of  evidence 
alleged  to  be  incompetent,  all  the  evi- 
dence need  not  be  included.  King- 
man, etc.,   R.   Co.  V.  Quinn,  45  Kan. 

477- 

Only  so  much  of  the  evidence  as 
materially  affects  the  point  raised 
should  be  stated.  State  v.  Secrest,  80 
N.  Car.  450;  Green  v.  Collins,  6  Ired. 
(N.  Car.)  139. 

Charge. — An  instruction  not  excepted 
to  should  not  be  included.  Shook  v. 
O'Neil  (C.  PI.),  I  N.  Y.  Month.  L.  Bull. 
38;  Bulkeley  v.  KetaUas,  4  Sandf.  (N. 
Y.)450 

Remarks  of  Counsel  to  which  no  ex- 
ception has  been  taken  should  not  bf* 
included.  Kkin  v.  Second  Ave.  R. 
Co.,  53  N.  Y.  Super.  Ct    53i- 

Reading  Authorities. — And  where  the 
point  raised  in  the  appellant  s  case  is 
that  his  rights  were  infringed  upon 
by  the  reading  of  authorities  by  the 


counsel  for  the  adverse  party,  in  his 
summing  up  to  the  jury,  all  the  cases 
so  read  need  not  be  inserted.  Two 
or  three  are  sufficient  to  raise  the 
point.  Kingsland  v.  New  York  (Su- 
preme Ct.),  37  N.  Y.  St.  Rep.  943. 

Pleadings. — Recitals  of  pleadings, 
or  any  matters  embodied  in  the  record 
proper,  should  not  be  included  in  the 
case  made.  Pearsall  v.  Mayers,  64 
N.  Car.  550. 

5.  Exceptions  noted  by  the  appel- 
lant on  the  trial  must  be  incorporated 
in  the  case  made  by  the  appellant,  or 
they  are  deemed  waived.  State  v. 
Black,  109  N.  Car.  856. 

In  Singer  Mfg.  Co.  v.  Barrett,  95 
N.  Car.  36,  it  was  held  that  where  ex- 
ceptions are  informally  shown  by  the 
case  made  it  is  sufficient,  although 
they  may  not  appear  in  the  record 
proper. 

Respondent's  Exceptions. — Exceptions 
taken  by  the  respondent  are  not  prop- 
erly included  in  the  appellant's  case 
made,  unless  there  is  a  special  rea- 
son therefor.  Dabney  v.  Stevens,  2 
Sweeny  (N.  Y.)  423. 

What  Exceptions  Considered. — The  ap- 
pellate court  will  not  consider  any  ex- 
ceptions not  set  out  in  the  case  made 
except  an  exception  to  the  jurisdic- 
tion, or  because  the  complaint  does  not 
state  a  cause  of  action,  or  to  the  suffi- 
ciency of  an  indictment.  Whitehurst 
V.  Pettipher,  105  N.  Car.  40;  McKin- 
non  V.  Morrison,  104  N.  Car.  354;  Ro- 
beson V.  Hodges,  105  N.  Car.  49. 

Inclusion  by  Agreement.  —  Where 
counsel  agree  on  the  inclusion  of  cer- 
tain exceptions  as  taken  on  the  trial, 
the  trial  judge  may  include  them,  al- 
though he  does  not  find  in  his  notes 
any  memoranda  of  such  exceptions. 
Toplitz  V.  Raymond,  10  Abb.  Pr.  (N. 
Y.  C.  PI.)  60. 

6.  Finley    v.    Quirk,    9    Minn.    194; 
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5.  Pleadings,  Orders,  etc. — The  case  made  should  include  copies 
of  the  pleadings,  orders,  rulings,  and  judgments  questioned,  or 
state  the  substance  of  the  issues.* 

6.  Evidence. — Where  the  error  alleged  consists  in  the  admissi- 
bility or  exclusion  of  evidence,  the  evidence  alleged  to  have  been 
erroneously  admitted  or  excluded  must  be  incorporated.* 

All  the  Evidence. — Where  all   the   evidence   must    be   returned,' 


Pritchard  v.  Hirt,  39  Hun  (N.  Y.) 
378. 

The  case  made  should  show  that  the 
questions  raised  were  actually  passed 
on  bv  the  trial  court.  Hinman  v.  Still- 
weli;  34  Hun  (N.  Y.)  178. 

1.  Smith  V.  Moore,  21  Kan.  161; 
Home  Ins.  Co.  v.  Wood,  47  Kan.  524. 

Original  Pleadings.  —  The  original 
pleadings  should  be  included  in  the 
case  where  the  question  raised  is 
whether  a  reply  was  necessary  to  an 
amended  answer  containing  a  coun- 
terclaim. Lamberty  v.  Roberts  (Su- 
preme Ct.),  31  N.  Y.  St.  Rep.  936. 

Where  Pleadings  Omitted — Where  no 
pleadings  in  the  action  or  statement  of 
the  issues  in  controversy  are  preserved 
in  a  case  made,  the  Supreme  Court 
cannot  determine,  from  an  examina- 
tion of  the  evidence  and  instructions 
preserved  in  the  case,  whether  there 
is  any  error  in  the  admission  or  rejec- 
tion of  evidence.  Missouri,  etc., 
Transp.  Co.  v.  Palmer,  19  Kan.  471; 
Smith  V.  Moore,  21  Kan.  162. 

Order  on  Motion. — The  printed  case 
must  contain  the  order  made  on  a 
motion  from  which  an  appeal  is 
taken,  or  it  cannot  be  reviewed.  Vic- 
tory V.  Foran,  56  N.  Y.  Super.  Ct.  507; 
Coakley  v.  Mahar,  36  Hun  (N.  Y.) 
158. 

New  Trial. — So  the  case  made  must 
include  an  order  denying  a  motion  for 
a  new  trial  where  it  is  excepted  to. 
La  Societa  Italiana,  etc.,  v.  Sulzer 
(Super.  Ct.),  47  N.  Y.  St.  Rep.  292. 

In  such  a  case  the  appellate  court 
cannot  consider  questions  of  fact,  but 
can  merely  look  to  see  if  any  errors  of 
law  were  committed.  Carlson  v.  Win- 
terson,  i  Misc.  Rep.  (N.  Y.  City  Ct.) 
207;  Boos  V.  World  Mut.  L.  Ins.  Co., 
4  Hun  (N.  Y.)  133;  Ehrman  v.  Roths- 
child. 23  Hun  (N.  Y.)  273;  Matthews 
V.  Meyberg,  63  N.  Y.  657;  Coakley  v. 
Mahar,  36  Hun  (N.  Y.)  159;  Hinman 
V.  Stillwell,34  Hun  (N.  Y.)  178:  Thur- 
ber  V.  Harlem,  etc.,  R.  Co.,  60  N.  Y. 
326. 


Affidavits. — The  affidavits  used  on 
the  hearing  of  a  motion  must  be  in- 
cluded. Cowen  V.  Arnold  (Supreme 
Ct.),  32N.  Y.  St.  Rep.  544. 

Jtidgment.  —  The  case  made  must 
show  in  what  court  the  judgment  was 
rendered,  and  such  judgment  as  is  set 
forth  in  the  notice  of  appeal.  Lahens 
V.  Fielden,  3  Abb.  App.  Dec.  (N.  Y.)  i. 

Rendition  and  Signaturs  —  In  New 
York  the  case  made  must  also  show 
that  the  justice  before  whom  the  case 
was  tried  made  and  signed  the  deci- 
sion appealed  from.  Simis  v.  McEl- 
roy,  20  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  2S8. 

Judgment  on  the  Facts. — Where  the 
only  question  which  is  to  be  raised  on 
appeal  is  whether  the  judgment  of 
the  trial  court  on  the  facts  is  correct, 
a  case  containing  the  judgment  roll 
and  the  exceptions  to  the  conclusions  of 
law  is  sufficient.  Douglas  v.  Douglas, 
II  Hun(N.  Y.)4o6. 

2.  Hopkins  v.  Hopkins,  47  Kan. 
103. 

Rejected  Evidence.  —  All  the  evi- 
dence should  not  be  stated.  A  state- 
ment of  what  the  party  offered  to 
prove,  with  enough  of  the  additional 
evidence  to  show  its  materiality,  is 
sufficient.  Pearsall  v.  Mayers,  64  N. 
Car.  55. 

Papers  sought  to  be  shown  to  a 
witness  to  refresh  his  memory,  but 
rejected  by  the  court,  must  be  includ- 
ed in  a  case  where  error  is  alleged 
thereon.  Lee  v.  Patrick,  9  Ired.  (N. 
Car.)  135. 

Question. — Where  an  exception  is 
taken  to  a  decision  allowing  a  ques- 
tion to  be  asked  which  assumes  cer- 
tain facts  that  have  not  been  proved, 
all  the  evidence  must  be  sent  up. 
St.  Paul,  etc.,  R.  Co.  v.  Murphy,  19 
Minn.   500. 

3.  Findingsof  Fact.— Where  the  find- 
ings of  the  court  are  sought  to  be  re- 
viewed, the  case  made  must  include 
all  the  evidence.  Winstead  v.  Stande- 
ford,  21  Kan.  270 
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the  case  must  contain  a  certificate  that  it  is  all  included  therein.* 


Verdict. — So  where  it  is  sought  to 
review  the  verdict  on  the  ground  that 
it  is  not  sustained  by  the  evidence. 
Mullinhoff  v.  Scherer,  15  Civ.  Pro. 
Rep.  (Buffalo  Super.  Ct.)i6o;  Gaylord 
V.  Gallagher,  i  Misc.  Rep.  (N.  Y.  C. 
PI.)  32S. 

Questions  of  Fact. — Where  questions 
of  fact  are  reviewable,  all  the  evidence 
bearing  thereon  must  be  returned,  or 
it  will  not  be  considered.  Wellington 
V.  Continental  Constr.,  etc.,  Co.,  52 
Hun  (N.  Y.)4o8;  Davis  Sewing  Mach. 
Co.  V.  Best,  50  Hun  (N.  Y.)  76;  Porter 
V.  Smith,  35  Hun  (N.  Y.)  119;  Aldridge 
V.  Aldridge,  120  N.  Y.  614;  Genet  v. 
Brooklyn,  2  Silv.  (N.  Y.  Ct.  App.) 
259;  Baker  v.  Crosby  (Super.  Ct.),  33 
N.  Y.  St.  Rep.  757;  Matter  of  Pat- 
terson's Will  (Supreme  Ct.),  40  N.  Y. 
St.  Rep.  919;  Averill  v.  Hurd,  15  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  162; 
Schoonmaker  v.  Bonney  (Supreme 
Ct.),  6  N.  Y.  St.  Rep.  122;  Hagerdom 
V.  Dodge  (Supreme  Ct.),  2  N.  Y.  St. 
Rep.  335;  Smith  v.  Newell,  32  Hun 
(N.  Y.)50i;  West  z/.  Wright  (Supreme 
Ct.),  33  N.  Y.  Supp.  898. 

Question  of  Law. — Where  a  finding  of 
a  fact  by  a  court  or  referee  is  without 
evidence  to  support  it,  it  is  a  ruling 
upon  a  question  of  law,  and  it  is  not 
necessary  for  the  purpose  of  such  re- 
view that  the  case  should  show  that 
it  contains  all  the  evidence.  Halpin 
V.  Phenix  Ins.  Co.,  118  N.  Y.  165. 

1.  Hinds  V.  Kellogg  (C.  PL),  37  N. 
Y.  St.  Rep.  356;  Porter  v.  Smith,  107 
N.  Y.  531;  Rosenstein  v.  Fox,  9  Misc. 
Rep.  (N.  Y.  C.  PI.)  450;  Howe  v. 
Woolsey,  7  Misc.  Rep.  (N.  Y.  C.  PI.) 
33;  Snaith  v.  Smith,  7  Misc.  Rep. 
(N.  Y.  C.  PI.)  37;  Brayton  v.  Sher- 
man, 119  N.  Y.  623. 

New  York.  —  Under  the  changed 
practice  of  the  new  Code  Civ.  Pro.,  j^ 
992,  forbidding  exceptions  to  findings 
of  fact  in  actions  tried  by  a  court  or 
referee,  and  permitting  questions  of 
fact  to  be  reviewed  by  the  general 
term  without  exceptions,  the  case 
must  contain  a  certificate  either  that 
all  the  evidence,  or  all  bearing  on  the 
questions  sought  to  be  reviewed,  has 
been  included.  Without  such  a  cer- 
tificate the  general  term  may  refuse 
to  review  such  questions.  Porter  v. 
Smith,  107  N.  Y.  531;  Spence  v. 
Chambers,  39  Hun  (N.  Y.)  193;  How- 
land  V.  Howland,  26  Hun  (N.  Y.)  472; 


Oishei  v.  Gilbert  (Buffalo  Super,  Ct.), 
30  N.  Y.  St.  Rep.  233;  Mullinhoff  v. 
Scherer  (Super.  Ct.),  17  N.Y.  St.  Rep. 
387;  Levi  V.  Newhall  (Super.  Ct.),  30 
N.  Y.  St.  Rep.  283;  Fell  v.  New  York 
Locomotive  Works  (Supreme  Ct.),  3  N. 
Y.  Supp.  381;  Graff  v.  Ross,  47  Hun 
(N.  Y.)  152;  Simonson  v.  Krollpfeiffer 
(Supreme  Ct.),  6  N.  Y.  Supp.  115; 
Dibble  v.  Dimick,  143  N.  Y.  549. 

Duty  of  Appellant. — The  appellant 
who  seeks  to  review  on  appeal  the 
findings  of  fact  must  insert  in  the  case 
a  statement  that  all  the  evidence  upon 
which  they  rest  is  included.  The  ser- 
vice of  a  case  not  containing  such  a 
statement  is  equivalent  to  a  notice  to 
the  respondent  that  only  questions  of 
law  are  to  be  raised,  and  he  has  a 
right  to  rely  on  such  an  implied  no- 
tice. Murphy  v.  Board  of  Education. 
53  Hun  (N.  Y.)  171;  Griffiths  v. 
Phelps,  21  N.  Y.  Wkly.  Dig.  390;  Si- 
monson 7/.  Krollpfeiffer  (Supreme  Ct.), 
6  N.  Y.  Supp.  115.  Compare  Perkins 
V.  Hill,  56  N.  Y.  87. 

Uinnesota.  —  In  Minnesota,  where 
neither  the  settled  case  nor  the  cer- 
tificate of  settlement  states  that  it  con- 
tains all  the  evidence,  the  appellate 
court  may  send  the  return  back,  with 
leave  to  apply  to  the  judge  who  settled 
the  case  to  correct  the  certificate  so  as 
to  state  that  the  settled  case  contains 
all  the  evidence.  Chesley  v.  Missis- 
sippi, etc..  Boom  Co.,  39  Minn.  83. 

When  Partial  Evidence  Sufficient. — 
Where  all  the  evidence  to  sustain  a 
particular  finding  of  facts  by  the  trial 
court  is  incorporated  in  the  case 
made,  the  appellate  court  may  decide 
whether  the  evidence  sustains  the 
finding,  although  all  the  evidence 
presented  on  the  other  issues  of  fact 
is  not  included.  Kansas  City,  etc.,  R. 
Co.  V.  Gough,  35  Kan.  i. 

Insufficient  Certificate — "  Testimony." 
— A  recital  in  a  certificate  or  case  that 
it  contains  *'  all  the  testimony"  is  not 
equivalent  to  a  recital  that  it  contains 
"all  the  evidence."  Grening  v.  Mal- 
com  (Supreme  Ct.),  31  N.Y.  Supp.  612; 
McCarthy  v.  Gallagher,  4  Misc.  Rep. 
(N.  Y.  C.  PI.)  188;  Claflin  v.  Flack  (C. 
PI.),  36  N.  Y.  St.  Rep.  72S;  Upington 
V.  Pooler  (Supreme  Ct.),  47  N.  Y.  St. 
Rep.  30;  Brayton  v.  Sherman  (Ct. 
App.),  28  N.  Y.  St.  Rep.  854;  Hyman 
V.  Friedman  (C.  PI.),  45  N.  Y.  St.  Rep. 
636;  Halpin   v.    Phenix  Ins.  Co.,  n8 
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In  Katisas  the  practice  requires  that  it  must  be  affirmatively 
shown  by  the  case  made  that  it  contains  all  the  evidence.*  A 
certificate  of  the  trial  judge  or  clerk  below  to  that  effect  is  wholly 
insufficient.* 

How  Stated. — The  evidence  should  be  stated  in  narrative  form.* 
Incorporation  by  Reference — "Skeleton  Case." — The  same  general    rules 
apply  to  a  "skeleton  case"  made  incorporating  documentary  evi- 
dence by  reference  as  to  a  skeleton  "bill  of  exceptions."*     See 
article  BiLLS  OF  Exceptions. 


N.  Y.  165;  Dibble  v.  Dimick.  4  Misc. 
Rep.  (N.  Y.  C.  PI.)  190. 

Sufficient  Certificate. — In  Clarke  v. 
House,  16  N.  Y.  Supp.  (Supreme  Ct.) 
777,  it  was  held  that  the  following 
recital  in  a  case  made  was  sufficient  to 
bring  up  questions  of  fact  for  review, 
"The  foregoing  is  all  the  evidence 
and  other  proceedings  had  upon  the 
trial  of  this  action  which  are  in  any 
way  material  to  the  questions  to  be 
raised  by  this  appeal." 

A  certificate  attached  to  the  case 
made,  to  the  effect  that  it  contains  all 
the  evidence,  is  conclusive,  in  the  ab- 
sence of  internal  recitals  that  there  is 
certain  evidence  omitted.  Reiff  v. 
Bakken,  36  Minn.  333. 

A  mere  inference  arising  from  the 
record  in  this  case  that  there  might 
have  been  other  evidence  introduced 
at  the  trial  than  that  preserved  in  the 
case  made  will  not  outweigh  the 
positive  statement  of  the  trial  judge 
that  it  was  all  the  evidence  in  the  case. 
McCormick  t'.  Holmes,  41  Kan.  265. 

Certificate  of  Reporter.  — Where  a 
case  made  includes,  as  a  part  of  the 
contents  thereof  on  settlement,  the 
certificate  of  the  official  reporter  that 
it  contains  all  the  evidence,  such  cer- 
tificate acts  as  a  recital  that  the  case 
made  does  contain  it  all.  Coleman  v. 
Reierson,  36  Minn.  222. 

1.  Western  Home  Ins.  Co.  z'.  Hogue, 
41  Kan.  524;  State  v.  Harper  County 
43  Kan.  195;  Brown  v.  Johnson,  14 
Kan.  377;  Moody  v.  Arthur,  16  Kan. 
419;  Greenwood  v.  Bean,  20  Kan.  240; 
Winstead  v.  Standeford,  21  Kan.  270; 
Muscott  V.  Hanna,  26  Kan.  770;  Hill 
V.  Beloit  First  Nat.  Bank,  42  Kan.  364; 
Crosby  v.  Wilson,  53  Kan.  565;  Walker 
V.  Barden,  34  Kan.  66S;  Limerick  v. 
Gwinn,  44  Kan.  694.  See  also  Home 
Ins.  Co.  V.  Wood,  47  Kan.  521. 

2.  Rullman  v.  Barr  (Kan.,  1895), 
39  Pac.  Rep.  179;  Lebold  v.  Ottawa 
County  Bank,  51   Kan.  381;   State    v. 


Harper  County,  43  Kan.  196;  Brown 
V.  Johnson,  14  Kan.  377;  Moody  v. 
Arthur,  16  Kan.  419;  Greenwood  v. 
Bean,  20  Kan.  240;  Muscott  v.  Hanna, 
26  Kan.  770;  Burlington,  etc.,  R.  Co. 
V.  Grimes,  38  Kan.  241;  Limerick  v. 
Gwinn,  44  Kan.  694;  Barker  v.  Barker, 
43  Kan.  91;  Newby  v.  Myers,  44  Kan. 
477;  Sanford  v.  Weeks,  50  Kan.  336; 
Eddy  V.  Weaver,  37  Kan.  540. 

The  fact  need  not  necessarily  ap- 
pear in  the  certificate  of  either  the 
judge  or  the  stenographer.  Burling- 
ton, etc.,  R.  Co.  V.  Grimes,  38  Kan. 
241. 

3.  As  the  evidence  should  be  stated 
in  narrative  form,  the  case  may  be 
returned  for  resettlement  where  em- 
bodied or  actually  given  by  question 
and  answer.  Smith  v.  New  York 
Cent.,  etc.,  R.  Co.,  30  Hun  (N.  Y.) 
144. 

Synopsis. — A  case  reciting  that  it 
contains  only  a  substantial  synopsis 
of  the  evidence,  will  not  warrant  a 
review  of  the  findings  of  fact  on  the 
ground  that  they  are  not  sustained 
by  the  evidence.  Barker  v.  Barker, 
43  Kan.  91. 

Minute  Detail. — But  where  all  the 
evidence  is  recited  in  the  case,  this  is 
sufficient  to  entitle  it  to  review,  al- 
though it  may  not  contain  all  the 
evidence  in  minute  detail.  Cavender 
V.  Roberson,  33  Kan.  626. 

4.  Western  Union  Tel.  Co.  v.  Rich, 
19  Kan.  517;  Crosby  v.  Wilson,  53 
Kan.  565. 

Documentary  Evidence.  —  Documen- 
tary evidence  may  be  made  part  of 
the  case  by  reference  so  as  to  be 
deemed  a  part  thereof.  Carman  v. 
Pultz,  21  N.  Y.  549. 

It  should  be  inserted  in  or  attached 
to  the  case,  or  be  so  referred  to  as 
to  be  made  part  of  the  case.  Acker 
Post  No.  21  V.  Carver,  23  Minn.  567; 
Blake  v.  Lee,  38  Minn.  478. 

The  mere  attachment  of  papers  in 
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7.  Instructions. — The  instructions  given  or  refused  should,  when 
excepted  to,  be  brought  up.*  Evidence  essential  to  show  the 
relevancy  of  those  rejected  should  be  incorporated.* 

IV.  By  Whom  Prepared— Foem.— It  is  the  duty  of  the  appellant 
to  make  up  the  case,*  which  should  affirmatively  purport  to  be 
such.* 

V.  Settlement  and  Service— 1.  Generally.— The  case  prepared 
by  the  appellant,  or  a  copy  thereof,  must  be  served  upon  the 
appellee  or  his  counsel  within  the  time  provided  by  law.* 


the  cause,  although  certified,  cannot 
be  deemed  to  make  them  any  part  of 
the  case  made.  Mullaney  v.  Humes, 
47  Kan.  99. 

Mere  Mention  Insufficient. — A  mere 
mention  in  the  case  made  of  docu- 
ments which,  without  being  set  out  in 
it  or  attached  thereto,  are  sent  up  as 
loose  papers  to  the  appellate  court,  is 
insufficient.  Acker  Post  No.  21  v. 
Carver,  23  Minn.  567. 

1.  Pearsall  v.  Mayers,  64  N.  Car. 
552;  Flannery  v.  Van  Tassell  (Supreme 
Ct.),  32  N.  Y.  St.  Rep.  350;  Morgan  v. 
Chappie,  10  Kan.  216. 

Part  Only. — Where  excepted  to,  only 
that  portion  covered  by  the  exception, 
with  enough  more  to  make  its  bearing 
clear,  should  be  included.  McKinnon 
V.  Morrison,  104  N.  Car.  363. 

Refusal  to  Charge. — Where  an  excep- 
tion is  taken  to  instructions  refused, 
the  case  should  set  out  the  requests 
to  charge,  and  not  merely  state  that 
the  court  was  of  opinion  that  the  in- 
structions asked  were  substantially 
given,  in  the  charge  to  the  jury. 
State  V.  Sloan,  97  N.  Car.  499. 

2.  Den  v.  Pickett,  3  Dev.  (N.  Car.)  6. 
Facts. — The    facts    upon  which    the 

instructions  rest  should  also  be  in- 
cluded to  show  their  pertinency. 
Den  V.  Pickett,  3  Dev.  (N.  Car.)  6. 

Proceeding  in  Action. — An  instruction 
is  a  "  proceeding"  in  the  cause.  Ac- 
cordingly where  a  case  made  is  certi- 
fied to  include  "all  the  proceedings," 
it  intends  that  all  the  instructions  are 
embodied.  .Atchison,  etc.,  R.  Co.  v. 
Brassfield,  51  Kan.  167. 

3.  Chasteen  v.  Martin,  84  N.  Car. 
395;    Johnson    v.  Whitlock,    13    N.    Y. 

344- 

In  Criminal  Case. — In  North  Carolina 
it  is  the  duty  of  the  trial  judge,  when 
requested,  to  make  up  the  case  for  the 
convicted  criminal.  State  v.  Randall, 
88  N.  Car.  61  r;  McGee  v.  Fox,  107  N. 
Car.  766;  Adams  v.  Reeves,  74  N.  Car. 


106;  Randleman  Mfg.  Co.  v.  Simmons, 
97  N.  Car.  90;  Peebles  v.  Braswell,  107 
N.  Car.  68. 

4.  Farrand  v.  Bentley,  6  Mich.  281. 
Where  it  did  not  show  on   its    face 

that  it  was  intended  as  such,  and  the 
trial  judge  certified  that  in  signing  it 
he  did  not  suppose  he  was  settling  a 
case  under  the  statute,  it  was  held 
that  the  papers  should  be  sent  back  to 
the  trial  court  for  such  action  as  that 
court  should  deem  proper.  Farrand 
V.  Bentley,  6  Mich.  281. 

A  paper  found  among  the  files  of 
causes  disposed  of  at  a  prior  term, 
purporting  to  be  a  case  agreed  upon 
for  the  appellate  court,  signed  by  the 
counsel  for  each  party,  and  which 
may  have  been  intended  as  a  substi- 
tute for  a  case  stated  by  the  trial 
judge,  would  not  be  recognized  in  the 
absence  of  affirmative  proof  that-  it 
was  so  intended,  where  the  record 
does  not  show  that  it  was  made  such 
a  substitute,  or  that  the  case  stated  by 
the  trial  judge  was  withdrawn  or  dis- 
placed. Walton  V.  McKesson,  loi  N. 
Car.  436. 

5.  Honay  v.  Chesterman,  5  Cow. 
(N.  Y.)  22;  Peck  V.  Peck,  14  Johns. 
(N.  Y.)  219;  Jackson  v.  Harrington,  4 
Cow.  (N.  Y.)  537;  Hegeman  v.  Can- 
trell,  50  How.  Pr.  (N.  Y.  Super.  Ct.) 
188;  French  v.  Powers,  80  N.  Y.  151: 
Kohn  V.  Manhattan  R.  Co.  (Super. 
Ct.),  28  N.  Y.  Supp.  665;  Junction 
City,  etc.,  R.  Co.  v.  Wingfield,  16 
Kan.  217;  Ex  p.  Clyde,  14  S.  Car.  385; 
Godbold  V.  Vance,  14  S.  Car.  458. 

Effect  of  Failure.— Where  it  is  not 
served  in  time  it  will  be  disregarded 
in  the  appellate  court,  Cummings  v. 
Hoffman,  113  N.  Car.  268;  Peebles  v. 
Braswell,  107  N.  Car.  68;  Lyman  v. 
Ramseur,  113  N.  Car.  503;  and  the 
case  will  be  dismissed,  Adams  v. 
Reeves,  74  N.  Car.  106;  State  v.  Le- 
velle,  38  S.  Car.  216. 

Copy. — Where   a  statute  requires  a 
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Waiver. — But  irregularities  in  the  service  of  the  case  may  be 
waived  by  the  appellee.* 

Service  of  the  case  must  be  made  strictly  in  accordance  with  the 
statute.  If  the  statute  requires  an  officer  to  make  the  service, 
service  by  any  other  person  is  nugatory.* 


copy  of  a  case  to  be  served  on  the 
adverse  party,  the  service  of  the  origi- 
nal instead  of  a  copy  is  a  substantial 
compliance  therewith.  McDaniel  v. 
Scurlock  (N.  Car.,  1894),  20  S.  E.  Rep. 

451- 

Computation  of  Time. — The  day  when 
the  judge  actually  leaves  the  court  for 
the  term  is  the  day  of  actual  adjourn- 
ment by  which  to  compute  time  for 
service.  Delafield  v.  Mercer  Const. 
Co.  (N.  Car.,  1894),  20  S.  E.  Rep.  167. 

The  time  in  North  Carolina  for  ser- 
vice of  the  case  is  to  be  counted,  not 
from  the  last  day  of  the  two  weeks 
during  which  the  term  of  the  court 
could  have  been  held,  but  from  the 
day  of  the  actual  adjournment  of  the 
court.  Rosenthal  v.  Roberson,  114 
N.  Car.  596;  Turrentine  v.  Richmond, 
etc.,  R.  Co.,  92  N.  Car.  642;  Walker  z/. 
Scott,  104  N.  Car.  481. 


the  counter-case  prepared  by  the 
appellee  is  served  upon  the  wrong 
counsel  the  court  may  grant  further 
time.  Russell  v.  Koonce,  104  N.  Car. 
237- 

2.  Cummings  v.  Hoffman,  113  N. 
Car.  268;  State  v.  Johnson,  109N.  Car. 
852.^ 

Where  the  case  made  is  properly 
handed  to  an  officer  to  serve,  and  he 
wilfully  or  negligently  fails  to  serve 
it  seasonably,  the  party  at  whose  in- 
stance service  is  to  be  made  is  ex- 
cused.  State  V.  Price,  no  N.  Car.  601. 

So,  where  the  failure  to  properly 
serve  the  case  was  due  to  the  failure 
of  the  sheriff  to  take  the  papers  from 
the  post-office  in  time,  the  case  was  re- 
manded, and  the  appellee  allowed  five 
days,  after  a  certificate  of  the  Su- 
preme Court  was  filed  in  the  court 
below,  to  file  exceptions  to  the  appel- 


1.   Adams  v.  Reeves,  74  N.  Car.  106;     lant's  case  on  appeal   nunc  pro  tunc; 


State  V.  Baxter,  38  Minn.  137. 

Whether  proper  service  has  been 
made  of  a  case  on  appeal  is  a  question 
which  should  be  raised  before  the  trial 
judge.  Cummings  v.  Hoffman,  113 
N.  Car.  267. 

And  where  no  objection  is  made 
before  the  trial  judge,  on  settlement, 
that  the  case  made  was  improperly 
served,  the  defect  is  waived.  Russell 
V.  Anthony,  21   Kan.  452. 

Where  no  notice  to  the  appellee  is 
given  of  the  time  of  settlement,  the 
question  of  improper  service  may  be 
raised  in  the  appellate  court.  Junc- 
tion City,  etc.,  R.  Co.  v.  Wingfield,  16 
Kan.  219. 

Service  Waived. — Where  it  appears 
that  the  appellant  served  no  case  upon 
the  appellee,  and  the  judge  made  the 
statement  of  the  case  on  appeal,  it  is 
presumed  that  he  did  so  by  consent  of 
parties.  State  v.  Crook,  91  N.  Car. 
536. 

Counter-case. — The  acceptance  by  the 
appellant  of  the  service  of  an  appel- 
lee's counter-case  after  the  time  re- 
quired by  law  is  a  waiver  of  the  delay. 
Watkins  v.  Raleigh,  etc.,  R.  Co.  (N. 
Car.,  1895),  21  S.  E.  Rep.  409. 

Where   through  mistake   a  copy  of 


and,  in  default  of  an  agreement,  the 
judge  who  tried  the  cause  settled  the 
case.  Arrington  v.  Arrington,  114 
N.  Car.  113. 

Where  the  appellant's  failure  to 
send  the  appellee's  counter-case  to 
the  judge  to  settle  was  caused  by  the 
fact  that  it  was  served  too  late,  the 
case  will  be  remanded  to  the  judge 
for  settlement.  Arrington  v.  Arring- 
ton, 114  N.  Car.  115. 

Construction  of  Statute. — A  statute 
prescribing  a  defined  mode  of  service 
for  all  papers  except  "  a  summons  or 
other 'process,  or  of  any  paper  to 
bring  a  party  into  contempt,"  em- 
braces by  implication  all  other  papers, 
including  cases  and  counter-cases  on 
appeal.  State  v.  Price,  no  N.  Car. 
600. 

How  Service  Shown. — The  prelimi- 
nary steps,  as  of  service,  etc.,  essen- 
tial to  a  valid  settlement  of  the  case 
should  be  shown  affirmatively  by  the 
record  on  appeal.  Burlington,  etc., 
R.  Co.  V.  Gillen,  38  Kan.  673;  Gimbel 
V.  Turner,  36  Kan.  679;  Weeks  v. 
Medler,  18  Kan.  425;  Missouri,  etc., 
R.  Co.,  V.  Roach,  18  Kan.  592. 

Finding  of  Service. — A  finding  of  the 
trial    judge    incorporated  in  the  case 
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2.  Time  to  Serve. — The  statutory  regulations  regarding  the  settle- 
ment and  service  of  a  case  are  mandatory.*  No  judge  or  court 
can  extend  the  time  therein  defined  without  express  statutory 
authority.^ 

3.  When  Extension  Authorized. — Where  authorized,  an  order  ex- 
tending the  time  to  serve  a  case  must  be  made  before  the  expira- 
tion of  the  statutory  time  for  service  in  the  first  instance.' 


made,  showing  that  a  proper  notice 
has  been  given  the  adverse  party,  is 
prima-facie  evidence  of  proper  service. 
Gross  V.  Funk,  20  Kan.  656. 

AndinAawjaj  it  is  held  that  proper 
service  of  a  case  made  maybe  shown 
by  evidence  outside  the  record,  as  by  a 
duly  certified  transcript  of  an  order  of 
the  judge  below  showing  an  extension 
of  the  time  for  making  and  serving  a 
case.     Jones  v.  Kellogg,  51  Kan.  263. 

A  certificate  of  the  judge  that  the 
case  was  "  duly  served  "  will  not  over- 
come a  specific  recital  in  the  record 
showing  that  the  case  was  not  served 
in  due  time.  Gimbel  v.  Turner,  36 
Kan.  679. 

Insufficient  Admission  of  Service. — An 
indorsement  on  the  case  signed  by  the 
attorney  for  the  adverse  party,  "The 
foregoing  is  O.  K.,"  and  dated  after 
the  expiration  of  the  time  given  by  the 
court  in  which  to  make  the  case,  is 
wholly  insufficient.  Hunter  v.  Cross, 
52  Kan.  2S3. 

Service  in  Several  Parts. — It  is  no  ob- 
jection to  the  service  of  the  case  made 
on  appeal  that  it  is  served  in  distinct 
parts.   Archer  v.  Long,  35  S.  Car.  585. 

Effect  of  Proper  Service. — Where  a 
case  for  the  Supreme  Court  is  made 
and  served  upon  the  defendants  with- 
in proper  time,  and  is  settled  and 
signed  by  the  judge  of  the  District 
Court,  and  properly  attested  and  filed 
by  the  cleric,  it  will  be  presumed  on 
appeal,  where  nothing  to  the  contrary 
appears,  that  the  case  was  settled  in 
accordance  with  the  requirements  of 
the  law.  Douglass  v.  Parker,  32  Kan. 
593:  Atchison,  etc.,  R.  Co.  v.  Cone,  37 
Kan.  570. 

1.  Rosenthal  v.  Roberson,  114  N. 
Car.  594;    State  v.  Price,  no  N.  Car. 

599- 

2.  Rosenthal  v.  Roberson,  114  N. 
Car.  594;    State  v.  Price,  no  N.  Car. 

599-  ^ 

In  De  Lamater  v.  Havens,  5  Dem. 
(N.  Y.)  53,  it  is  held  that  as  the  Sur- 
rogate's Court  has  no  power  to  dis- 
regard, relax,  or  extend  vhe  general 


rules  of  practice  prescribed  by  the 
Supreme  Court  for  the  Surrogate's 
Court,  it  cannot,  after  the  time  to 
serve  a  case  has  expired,  grant  a 
further  time. 

Extension  by  Consent. — Time  can  be 
extended  by  the  consent  of  parties 
reduced  to  writing  and  embodied  in 
the  record.  Rosenthal  v.  Roberson, 
114  N.  Car.  595. 

3.  Stribling  v.  Johns,  16  S.  Car.  112; 
Scurry  v.  Coleman,  14  S.  Car.  166; 
Rogers  v.  Nash,  12  S.  Car.  559;  Se- 
curity Investment  Co.  v.  Love,  43  Kan. 
157. 

Beasonable  Cause. — Where  the  order 
must  be  based  on  reasonable  cause 
shown,  the  question  of  what  con- 
stitutes reasonable  cause  is  a  question 
of  fact,  and  its  decision  by  the  trial 
judge  is  final.  Scurry  v.  Coleman,  14 
S.  Car.  166. 

By  Mail. — The  time  within  which 
exceptions  must  be  furnished  to  the 
presiding  judge  is  not,  in  South  Caro- 
lina, enlarged  in  cases  where  they  are 
sent  by  mail.  Sullivan  v.  Speights, 
12  S.  Car.  561. 

When  Order  must  be  Made. — Where 
the  time  to  make  and  serve  a  case  has 
expired  without  an  extension  of  time 
having  been  obtained,  the  trial  judge 
cannot  assume  jurisdiction  to  sign  and 
settle  a  case  thereafter  made  and 
served  by  agreement  of  parties  or  on 
his  own  motion.  His  power  is  ex- 
hausted. Ferree  v.  Walker  (Kan., 
1894),  36  Pac.  Rep.  738;  Limerick  v. 
Haun,  44  Kan.  696. 

Order  Granting  Extension  not  Appeal- 
able.— Where  a  court  or  judge  is  held 
authorized  to  grant  an  application  for 
leave  to  serve  a  case  after  the  expira- 
tion of  the  statutory  time,  the  grant- 
ing or  refusing  of  the  application  is 
always  within  the  discretion  of  the 
court,  and  a  decision  thereon  is  not 
appealable.  Irvine  z>.  Myers,  6  Minn. 
560. 

Time  for  Service  Enlarged  by  Implica- 
tion.— In  Minnesota  it  has  been  held 
that  the  failure  tomake  timely  service 
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4.  Proposal  of  Ameadments  by  Appellee. — Where  the  case  as  pro- 
posed by  the  appellant  and  served  upon  the  appellee  is  incom- 
plete it  is  the  duty  of  the  appellee  to  propose  amendments.* 

In  Writing. — The  amendments  should  be  offered  in  writing,*  and 
should  specify  the  parts  of  the  proposed  case  objected  to.* 

Time. — They  should  be  served  upon  the  appellant  within  the 
time  required  by  law.* 


of  a  case  within  the  time  allowed  by  an 
order  of  leave  was  cured  by  the  actual 
settlement  and  allowance  of  the  case 
by  the  court.  This  was  held  equiva- 
lent to  an  allowance  of  service  after 
time,  or  to  an  enlargement  of  the  time 
of  service,  under  Gen.  Stat.,  c.  66, 
^  lOO.  Volmer  z/.  Stagerman,  25  Minn. 
234- 

New  York.— Under  N.  Y.  Code  Civ. 
Pro.,  §  783,  allowing  courts,  in  the 
exercise  of  their  discretion,  to  relieve 
a  party,  upon  good  cause  shown,  from 
the  consequences  of  an  omission  to  do 
an  act  necessary  to  protect  his  rights, 
the  trial  courts  have  very  generally 
the  right  to  allow  a  case  to  be  served 
after  the  expiration  of  the  time  there- 
for, on  a  proper  application  setting  up 
a  sufficient  cause  for  the  omission. 
Matter  of  Williams  (Surrogate  Ct.),  57 
N.  Y.  St.  Rep.  713. 

A  case  which  is  to  be  used  on  a 
motion  for  a  new  trial  must  be  made, 
if  the  trial  is  before  a  jury,  within  ten 
days  thereafter;  and  the  extension, 
under  Rule  32  for  the  service  of  a  case, 
until  ten  days  after  notice  of  the  de- 
cision of  the  motion  for  a  new  trial 
refers  only  to  motions  made  at  the 
trial.     Martin  i-.  Piatt,  53  Hun  (N.  Y.) 

1.  Renwick  v.  New  York  El.  R.  Co. 
(Super.  Ct.),  36  N.  Y.  St.  Rep.  6S2; 
Ledgerwood  Mfg.  Co.  v.  Rogers 
(Super.  Ct.),  21  N.  Y.  St.  Rep.  452; 
Perkins  v.  Hill,  56  N.  Y.  87;  Porter 
V.  Smith,  107  N.  Y.  531;  Winter  v. 
Crosstown  St.  R.  (Buffalo  Super.  Ct.), 
59  N.  Y.  St.  Rep.  599. 

2.  Dowell  V.  Williams,  33  Kan.  319. 

3.  Tvng  V.  Marsh,  51  How.  Pr. 
(N.  Y.  Super.  Ct.)467. 

How  Prepared. — It  should  present 
every  alteration  desired  in  such  form 
and  manner  that  the  precise  difference 
between  the  parties  may  most  easily 
and  readily  strike  the  eye  of  the  judge 
or  referee.  Tyng  v.  Marsh,  51  How. 
Pr.  (N.  Y.  Super.  Ct.)468. 

The  proposed  amendments  should 
be  written  on  the  case  itself  or  on  a 


separate  paper,  with  designations  of 
the  page  and  line  of  the  original  case 
proposed  to  be  altered,  and  a  speci- 
fication of  each  alteration  proposed. 
Stuart  V.  Binsse,  3  Bosw.  (N.  Y.)  657; 
Milward  v.  Hallett,  Col.  &  C.  Cas. 
(N.  Y.)26r. 

North  Carolina. — Under  the  practice 
of  North  Carolina  the  appellee  may 
either  file  specific  exceptions  to  the 
appellant's  statement  of  the  case  on 
appeal,  or  in  lieu  thereof  he  may 
serve  a  counter-case.  Home  v.  Smith, 
105  N.  Car.  327;  State  v.  Gooch,  94 
N.  Car.  9S2;  State  v.  Collins  (N.  Car., 
1894),  20  S.  E.  Rep.  452. 

Eule  in  New  York. — In  New  York, 
however,  it  was  heldthatthemere  right 
to  amend  did  not  authorize  the  adverse 
party  to  make  and  submit  an  entirely 
new  case.  Eagle  v.  Alner,  i  Johns. 
Cas.  (N.  Y.)  332. 

But  the  rule  was  not  absolute,  for 
where  a  case  proposed  was  so  imper- 
fect by  reason  of  omissions  and  so  in- 
accurate in  what  it  contained  that  the 
necessary  amendments  required  the 
making  of  a  substitute  or  the  proposal 
of  amendments  to  each  line  and  pas- 
sage thereof,  with  such  multiplicity 
of  detail  that  the  work  of  settling 
them  would  have  been  far  greater 
than  the  examination  of  a  substitute, 
the  court  had  power  to  permit  such  a 
substitute  to  be  proposed.  Stuart  v. 
Binsse,  3  Bosw.  (N.  Y.)  657. 

4.  Where  the  appellee  files  no 
amendments  to  the  appellant's  case 
within  the  time  required,  it  will  be  ac- 
cepted by  the  appellate  court  as  the 
proper  record.  State  v.  Price,  no  N. 
Car.  600;  Russell  v.  Davis.  99  N.  Car. 
115;  Simmons  v.  Andrews,  106  N.  Car. 
201;  Booth  V.  Ratcliffe,  107  N.  Car.  6; 
State  V.  Carlton,  107  N.  Car.  956;  un- 
less the  failure  to  serve  a  counter-case 
in  time  was  without  laches  of  the  ap- 
pellee. State  V.  Price,  no  N.  Car.  600; 
Mitchell  V.  Haggard,  105  N.  Car.  173. 

Delay  Ezcnsed. — Where  time  is  given 
for  amendments,  but  from  an  unavoid- 
able cause  they  do  not  reach  the  trial 
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5.  Settlement— «.  Generally. — Where  the  amendments  are 
accepted  by  the  appellant  the  case  made  must  be  presented  to  the 
trial  judge  for  signature  and  allowance.*  He  is  not  bound  to 
sign  it,  however,  as  he  exercises  an  independent  judgment  in  de- 
ciding what  shall  be  included.* 


judge  in  time,  as  where  they  are  lost 
in  transit,  the  delay  will  be  excused. 
Hun  V.  Bowne,  i  Cai.  (N.  Y.)  23. 

Construction  of  Statute.  —  Where  a 
statute  provided  for  service  of  a  pro- 
posed case,  amendments,  and  settle- 
ment within  a  defined  time,  and,  fur- 
ther, "  if  not  presented  within  the  time 
aforesaid,  or  such  further  time  as  may 
be  stipulated  or  granted,  the  same 
shall  be  deemed  abandoned,"  and  the 
case  and  amendments  were  served 
within  the  proper  time,  but  nothing 
more  was  done  for  three  or  four 
months,  when  an  order  was  made  to 
show  cause  why  the  case  should  not 
be  settled,  it  was  held  thai  the  effect 
of  such  order  was  to  grant  the  "  fur- 
ther "  time  as  mentioned  in  the  statute. 
Cook  V.  Finch,  19  Minn.  407. 

Order  to  Show  Cause. — Where  an  order 
to  show  cause  why  a  case  should  not 
be  settled  is  served  upon  a  party  be- 
fore the  expiration  of  the  time  allowed 
by  statute  for  proposing  amendments, 
it  does  not  deprive  such  party  of  his 
right  to  propose  amendments  thereto. 
Phoenix  v.  Gardner,  13  Minn.  294. 

Computation  of  Time. — Where  an 
order  extending  the  time  to  suggest 
amendments  is  granted  before  the  ex- 
piration of  the  original  period,  the 
time  does  not  begin  to  run  until  the 
original  period  has  expired,  unless 
the  order  specifically  states  otherwise. 
Missouri,  etc.,  R.  Co.  i. '  Fort  Scott, 
15  Kan.  435. 

North  Carolina. — Where  the  appellee 
or  his  counsel  fails  to  object  to  the 
appellant's  statement  or  take  steps  to 
have  a  case  settled,  it  will  be  accepted 
as  correct.  Isler  v.  Haddock,  72  N. 
Car.  119. 

1.  McNamee  v.  Huckabee,  20  S. 
Car.  190. 

In  North  Carolina  where  the  counsel 
agree  as  to  the  form  of  the  case  on 
appeal,  the  judge  need  not  pass  there- 
on.    State  V.  Gooch,  94  N.  Car.  985 

Where  the  case  is  duly  served  on  the 
appellee,  and  no  exception  is  taken 
thereto  by  the  appellee  or  counter- 
case  served,  the  appellant's  case  will 
be    accepted    as    the  case   on   appeal. 


Booth  V.  Ratcliffe,  107  N,  Car.  6;  State 
V.  Carlton,  107  N.  Car.  956;  Russell  v. 
Davis,  99  N.  Car.  115. 

2.  The  trial  judge  exercises  a  discre- 
tionary power  in  settling  a  case,  but 
cannot  exercise  it  arbitrarily.  Canzi 
V.  Conner,  4  Abb.  N.  Cas.  (N.  Y. 
Super.  Ct.)  14S. 

Extent  of  Discretion. — In  State  v. 
Gooch,  94  N.  Car.  985,  it  was  said: 
"  When  the  matter  thus  passes  under 
his  jurisdiction,  it  is  not  to  be  exer- 
cised, as  counsel  seem  to  suppose, 
solely  in  determining  the  validity  of 
the  suggested  amendments,  but  in  cor- 
recting any  errors  in  the  statement, 
and  making  it  truthful  in  all  of  its 
parts." 

Exhibit. — So  where  an  exhibit  forms 
a  part  of  the  case,  the  trial  judge  can- 
not arbitrarily  strike  out  words  which 
form  a  part  thereof.  Healey  v.  Terry 
(City  Ct.),  7  N.  Y.  Supp.  321. 

Conflict  with  Stenographer's  Minutes. 
— In  Petrie  t/.  Columbia,  etc.,  R.  Co., 
27  S.  Car.  63,  it  was  held  that  a  trial 
judge  might  state  his  rulings  and  the 
facts  bearing  thereon,  although  such 
statements  conflicted  with  the  sten- 
ographer's notes  taken  at  the  trial. 

Where  no  Amendments  are  Proposed. — 
He  may  therefore  correct  the  case  in 
particulars  as  to  which  no  amendments 
are  proposed  by  the  appellee.  Mc- 
Namee V.  Huckabee,  20  S.  Car.  190. 

Facts  on  the  Trial.^-A  trial  judge 
may  insert  at  his  option  such  facts 
transpiring  on  the  trial  of  the  cause  as 
he  deems  necessary  to  render  his 
charge  intelligible,  although  neither 
party  insists  thereon.  Walsworth  v. 
Wood,  7  Wend.  (N.  Y.)  483. 

Rulings. — So  a  trial  judge  may  state 
his  rulings  and  the  facts  bearing  on 
the  exceptions  taken,  even  as  to  mat- 
ters not  disputed  by  opposing  counsel. 
Petrie  v.  Columbia,  etc.,  R.  Co.,  27  S. 
Car.  63. 

New  York. — But  in  New  York,  in 
Denison  v.  Seymour,  5  Wend.  (N.  Y.) 
103,  it  was  held  that  in  settling  a  case 
the  trial  judge  cannot  strike  out  evi- 
dence set  lorth  in  the  case,  drawn  up 
by   the   party  making  the  same,   not 
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Where  Parties  Disagree. — When  the  appellant  refuses  .0  accept  the 
amendments,  a  notice  of  the  time  and  place  of  settlement  before 
the  trial  judge  must  be  served  upon  the  adverse  party  ;  *  and  the 
trial  judge  must,  after  hearing  the  parties,  allow,  modify,  or  dis- 
allow the  amendments  proposed.* 


proposed  to  be  stricken  out  by  the  op- 
posite party  in  the  amendment  served 
by  him. 

Where  the  appellee  does  not  pro- 
pose amendments,  the  trial  judge  will 
not  be  justified  in  striking  out  a  cer- 
tificate that  the  case  contains  all  the 
material  evidence.  Renwick  v.  New 
York  EI.  R.  Co.  (Super  Ct.),  13  N.  Y. 
Supp.  600. 

1.  State  V.  Laliyer,  4  Minn.  379; 
State  V.  Gooch,  94  N.  Car.  985. 

Bight. — Counsel  have  a  legal  right  to 
be  heard  on  settling  a  case  before  a 
judge.  Root  V.  King,  6  Cow.  (N.  Y.) 
569- 

No  Notice. — Where  there  is  no  notice 
to  the  opposite  party,  and  it  is  not  ren- 
dered immaterial  by  his  voluntary 
appearance  or  suggestion  of  amend- 
ments, the  case  is  not  properly  settled. 
Weeks  v.  Medler,  18  Kan.  425. 

Where  Notice  Immaterial. — Where  it 
appeared  that  the  defendant  in  error 
had  an  opportunity  to  suggest  amend- 
ments and  did  suggest  them,  some  of 
which  were  allowed  and  others  dis-- 
allowed,  the  fact  that  the  case  made 
was  settled  and  signed  without  notice 
to  him  was  held  not  a  subject  of  com- 
plaint. Kansas  Farmers'  Mut.  F.  Ins. 
Co.  V.  Amick,  36  Kan.  99. 

Nonappearance  of  Appellee. — The  non- 
appearance of  the  appellee's  counsel 
does  not  justify  the  trial  judge  in  con- 
sidering the  amendments  abandoned. 
Chalk  V.  Patterson,  4  S.  Car.  98. 

What  Becord  should  Show. — Where 
the  opposite  party  fails  to  appear  or 
amendments  are  not  waived,  it  should 
appear  from  the  record  that  the  case 
has  been  duly  served,  and  that  amend- 
ments have  been  suggested  or  waived, 
or  that  the  opposing  party  had  notice 
of  the  time  and  place  of  the  settling 
of  the  case.  Weeks  v.  Medier,  18  Kan. 
428;  Missouri,  etc.,  R.  Co.  v.  Roach, 
18  Kan.  592. 

Bule  in  North  Carolina. — Upon  service 
of  the  counter-case  upon  the  appellant 
he  must  at  once  request  the  trial  judge 
to  fix  a  time  and  place  for  settlement. 
Simmons  z/.  Andrews,  106  N.  Car.  201; 
Walker  v.  Scott,  106  N.  Car.  56. 

Where  the  appellant  fails  to  so  re- 


quest, the  judge  is  under  no  obligation 
to  give  the  notice,  and  may  settle  the 
case  without  it,  and  it  will  not  be  set 
aside  on  that  account  in  the  appellate 
court.     Walker  v.  Scott,  106   N.    Car. 

Exceptions  made  by  the  appellee  to 
the  case  as  submitted  by  the  appellant 
will  be  deemed  accepted  by  the  latter, 
where  he  fails  to  have  them  passed  on 
by  the  trial  judge,  and  sends  them  up 
with  the  case.  Jones  v.  Call,  93  N. 
Car.  170;  Russell  v.  Davis,  99  N.  Car. 
115- 

But  where  the  case  is  returned  with 
the  appellee's  rejection,  and  the  appel- 
lant does  not  take  the  proper  steps  to 
procure  a  settlement  before  the  trial 
judge,  it  will  be  disregarded  on  ap- 
peal, and,  unless  there  is  error  in  the 
record  proper,  judgment  will  be  af- 
firmed.    Doe  V.  Dixon,  66  N.  Car.  406. 

Appellanf s  Statement.  —  Where  the 
parties  disagree,  and  their  various 
statements  of  what  the  proposed  case 
should  contain  are  sent  up  on  appeal 
without  a  settlement  by  the  trial 
judge,  the  appellant  will  be  deemed 
to  have  accepted  the  appellee's  pro- 
posals. Owens  V.  Phelps,  92  N.  Car. 
232. 

2.  Chalk  V.  Patterson,  4  S.  Car.  98; 
Missouri  River,  etc.,  R.  Co.  v.  Wil- 
son, 10  Kan.  105. 

The  trial  judge  must  settle  disagree- 
ment of  the  parties  as  to  the  accuracy 
of  the  appellant's  exceptions  as  set  out 
in  the  case  made,  where  they  contain 
recitals  of  evidence,  charge,  or  other 
matters.  Walker  v.  Scott,  106  N.  Car. 
61. 

Annexations. — Where  the  parties  dis- 
agree as  to  what  the  case  made  should 
contain,  the  appellee  must  annex  his 
specific  proposed  amendments  to  the 
case.     State  v.  Gooch,  94  N.  Car.  985. 

How  Marked.  —  The  amendments 
should  be  separately  marked  by  the 
trial  judge  as  "allowed,"  "  dira*- 
lowed,"  or  "  allowed  as  modified,"  and 
where  modified  the  modification  is 
made  on  the  face  of  the  amendment. 
Chalk  V.  Patterson,  4  S.  Car.  98. 

Where  Disallowed. — Amendments  not 
allowed  ought  not  to  be  attached  to 
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b.  Time  to  Settle.— Since  parties  or  their  counsel  have  no 
power  to  extend  the  time  allowed  by  statute  or  fi.xed  by  the  court 

the  case  or  filed  wuh   it.     Dowell  z/.  v.   Old   Dominion    Steamship  Co.,  88 

Williams,  33  Kan.  319.  N.  Car.  17. 

Evidence   Used  by  Judge.— The    case         Waiver  of  Form.— Where  the  appel- 

may  be  settled  on    the  minutes  or  per-  lant  accepts  the  amendments  proposed 


sonal  recollections  of  the  trial  judge, 
or  on  other  proof.  Chalk  v.  Patter- 
son, 4  S.  Car.  98. 

He  may  hear  and  consider  the  affi- 
davits of  the  parties  and  their  counsel, 
inspect  their  notes  as  well  as  his  own, 
and  consult  his  own  recollection  as 
well   as   other  accessible  means  of  in- 


by  the  adverse  party,  he  waives  all 
objections  to  their  form.  Lysaght  v. 
Berkeley  County  Land,  etc..  Co.  (S. 
Car.,  1894),  19  S.  E.  Rep.  747. 

Motion  to  Strike  out.  —  An  adverse 
party  must  move  before  the  trial  judge 
to  amend  the  case  by  striking  out  ob- 
jectionable matters,  or  he  is  precluded 


formation,  for  the  purpose  of  settling     from  raising  the  objections  on  appeal 

Hincks  z/.  Field  (Supreme  Ct.),  14  N. 
Y.  Supp.  248. 

Judge  out  of  Court.— An  order  strik- 
ing out  material  parts  of  a  case  made  on 
appeal  cannot  be  made  by  a  judge  out 
of  court.  Pettit  v.  Pettit,  20  N.  Y. 
Wkly.  Dig.  154. 

Inclusion  of  Evidence. — In  an  action 
triable  by  the  court,  where  some  issues 
are  framed  and  submitted  to  the  jury 
and  others  are  tried  by  the  court 
alone,  the  appellant  has  a  right  to  have 
the  evidence  given  before  the  jury  as 
well  as  that  before  the  judge  included 
in  the  case  made.  Chapin  v.  Thomp- 
son, 18  Hun  (N.  Y.)446. 

Certification. — But  a  trial  judge  is  not 
compelled  to  certify  that  all  the  mate- 
rial evidence  is  included  in  a  brief  ab- 
stract presented  by  the  appellant. 
Abbott  V.  Thomas  (Supreme  Ct.),  6  N. 
Y.  Supp.  178. 

Stenographer's  Notes.— In  Bohnet  v. 
Lithauer,  7  Hun  (N.  Y.)  238,  it  was 
held  that  Rule  41  of  the  Supreme 
Court  of  New  York  does  not  entitle  a 
party  making  the  case  to  the  use  of 
the  stenographer's  notes  as  a  matter 
of  absolute  legal  right.  It  rests  in  the 
discretion  of  the  trial  justice,  and  if 
he  does  not  deem  it  proper,  any  other 
statement  showing  what  the  evidence 
was  may  be  used. 

By  Affidavit.  —  Where  it  appeared 
only  by  affidavit  of  the  appellant's 
counsel  that  an  exception  was  taken, 
an  amendment  of  the  appellee  striking 
it  out  was  held  properly  allowed. 
Canzi  v.  Conner,  4  Abb.  N.  Cas.  (N 
Y.  Super.  Ct.)  148. 

Attached  to  Case. — The  amendments 
may  be  considered  when  duly  marked 
as  exhibits  attached  to  the  case  made, 
and  properly  submitted  to  the  trial 
judge  as  part  of  the  case.  Weems  v. 
McDavitt,  49  Kan.  260. 


the  controversy  between  the  parties 
concerning  what  may  have  actually 
taken  place.  Grossman  v.  Supreme 
Lodge  (Supreme  Ct.),  22  N.  Y.  St.  Rep. 
522  ;  Tweed  v.  Davis,  i  Hun  (N.  V.) 
252. 

Withholding  Papers. — And  the  appel- 
lant will  not  be  deprived  of  his  case 
because  the  appellee  withholds  papers 
necessary  to  be  included  in  the  case. 
Jackson  v.  Piatt,  2  Johns.  Cas.  (N.  Y.) 

71- 

Where  Ignored.  —  Where  the  trial 
judge  disregards  the  amendments  en- 
tirely, the  proper  remedy  is  to  order 
the  record  returned  to  the  trial  court 
for  correction.  Chalk  v.  Patterson,  4 
S.  Car.  98. 

Supplemental  Assignment.  —  The  Su- 
preme Court  will  not  consider  "  sup- 
plemental assignment  of  errors" 
when  brought  to  the  attention  of 
the  trial  judge,  but  rejected  by  him. 
Rodman     v.     Harvey,     102    N.    Car. 

3- 

Redrafting  Case. — Where  the  judge 
below  sustains  amendments  proposed 
by  the  appellee  and  orders  the  case  to 
be  redrafted,  the  appellant  must  re- 
draft accordingly,  and  present  the  case 
thus  modified  to  the  trial  judge  for  his 
signature.  It  is  not  sufficient  to  send 
up  the  appellant's  statement  of  the 
case  on  appeal  with  the  appellee's  ex- 
ceptions and  order  of  the  judge,  and 
where  this  is  done  the  Supreme  Court 
may  on  its  own  motion,  or  on  motion 
of  the  appellee,  either  aflSrm  the  judg- 
ment or  remand  the  case.  Mitchell  7/. 
Tedder,  107  N.  Car.  358;  Hinton  v. 
Greenleaf  (N.  Car.,  1894),  20  5.  E. 
Rep.  162. 

Amendments  Accepted. — Where  excep- 
tions to  the  amendments  offered  by  tht 
appellee  are  not  taken  before  the  trial 
judge, th^iy  are  deemed  waived.  Tayloe 


3  Encyc.  PI.  &  Pr.— 57. 
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for  the  settlement  of  a  case,  the  rule  is  mandatory  that  the  case 
must  be  settled  within  the  time  required,  or  it  will  be  held  invalid 
on  inspection.* 


1.  Hunter  v.  Cross,  52  Kan.  283;  Ex 
p.  Clyde,  14  S.  Car.  385;  Jackson  v. 
Hornbeck,  2  Johns.  Cas.  (N.  Y.)  115. 

A  case  will  not  be  settled  by  a  judge 
after  the  time  to  appeal  has  expired 
without  an  appeal  being  taken,  even 
though  he  has  technical  power  to 
act,  as  the  case  would  be  useless. 
Robinson  v.  Hudson  River  R.  Co.,  i 
Hilt.  (N.  Y.)  144.  And  an  order  to  make 
and  serve  a  case  on  appeal,  granted 
after  the  expiration  of  the  time  to  ap- 
peal, should  be  vacated.  Cluff' s  Estate, 
II  Civ.  Pro.  Rep.  (N.  Y.  Surrogate  Ct.) 

339- 

Notice  for  Settlement. — In  Kansas  the 
District  Court  may  make  a  rule  as  to 
the  time  at  which  cases  made  must  be 
noticed  for  settlement  by  that  court, 
and,  if  reasonable,  failure  to  comply 
therewith  is  sufficient  ground  for  re- 
fusal by  the  court  to  settle  and  sign. 
Jones  V.  Menefee,  28  Kan.  437. 

Premature  Settlement. — The  fact  that 
a  case  was  prematurely  settled  and 
signed  is  not  a  ground  of  objection 
where  the  adverse  party  was  present 
and  participated  in  the  settlement. 
Russell  V.  Anthony,  21  Kan.  450. 

Construction  of  Agreement.  —  An 
agreement  that  "plaintiff  shall  have 
thirty  days  in  which  to  file  his  case, 
and  defendant  thirty  days  thereafter," 
allows  the  defendant  thirty  days  from 
the  time  when  the  case  is  served  by 
the  appellant.  Mitchell  v.  Haggard, 
105  N.  Car.  173. 

New  York. — Under  the  New  York 
general  rule  of  practice  No.  32,  it  is 
held  that  leave  to  make  a  case  more 
than  a  year  after  trial  cannot  be 
granted  as  a  matter  of  right.  Martin 
■V.  Piatt,  53  Hun  (N.  Y.)  42. 

Where  the  Case  is  Tried  by  Jury  the 
ten  days  begin  to  run  from  the  entry 
of  the  judgment,  not  from  the  verdict. 
Where  the  judgment  is  amended  the 
time  begins  to  run  from  the  entry  of 
the  amended  judgment  and  notice 
thereof.  Raflferty  v.  Byrnes  (C.  PI.), 
■2  N.  Y.  Month.  L.  Bull.  56;  French  z/. 
Powers,  80  N.  Y.  146;  Schwarz  v. 
Weber,  103  N.  Y.  658. 

Trial  by  Court. — The  ten  days  al- 
lowed after  trial  by  the  court  for  the 
making  of  a  case  run  from  the  filing  of 
the  findings,  and  not  from  the  entry  of 


the  judgment.  The  amendment  of 
the  judgment  as  to  costs  does  not  af- 
ford additional  time  to  file  a  case. 
Hood  V.  Hood  (C.  PI.),  i  N.  Y.  Month. 
L.  Bull.  85. 

Extending  Time.  —  The  court  may, 
even  after  the  time  has  expired,  extend 
it  on  good  cause  shown.  Strong  v. 
Hardenburgh,  25  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  438.  And  compare  Sheldon 
V.  Wood,  14  How.  Pr.  (N.  Y.  Super. 
Ct.)  18;  Toll  V.  Thomas,  18  How.  Pr. 
(N.  Y.  Supreme  Ct.)  324;  Haase  v. 
New  York  Cent.  R.  Co.,  14  How.  Pr. 
(N.  Y.  Supreme  Ct.)  430. 

Where  discretionary  power  exists  in 
the  trial  court  to  settle  a  case  made 
after  a  lapse  of  time,  it  will  deny  the 
application  where  the  appellant  has 
bepn  guilty  of  gross  laches.  Seibert 
V.  Minneapolis,  etc.,  R.  Co.  (Minn., 
1894),  59  N.  W.  Rep.  828;  Whiting  v. 
Kimball,  6  Bosw.  (N.  Y.)  692. 

Minnesota. — The  provision  of  the 
Minnesota  statute  for  the  preparation 
of  the  case  within  five  days  after  trial 
by  the  court  or  referee  contemplates 
that  the  case  shall  be  continued  or 
considered  pending  until  the  filing  of 
the  decision.  Irvine  v.  Myers,  6 
Minn.  558. 

Michigan. — A  statute  allowing  three 
months  after  trial  for  making  a  case, 
intends  three  months  after  the  time 
when  the  decree  was  made.  Wright 
V.  Dudley,  8  Mich.  74. 

North  Carolina.  —  Where  the  case 
was  not  settled  below  in  time,  on  ac- 
count of  an  excusable  misinterpreta- 
tion of  the  terms  of  a  stipulation  fixing 
the  date,  it  was  remanded,  with  leave 
to  the  parties  to  serve  the  case  and 
corrected  case  (the  appellant's  first  one 
being  lost)  de  novo,  and  upon  disagree- 
ment, settlement  to  be  made  by  the 
judge  below  nunc  pro  tunc.  Mitchell 
V.  Haggard,  105  N.  Car.  173. 

Where  the  judge  who  is  called  upon, 
under  N.  Car.  Code,  ^  550,  to  settle  a 
case  on  the  disagreement  of  the  par- 
ties, fails  to  do  so  within  the  prescribed 
fifty  days,  the  statute  vesting  in  the 
appellant  a  right  of  action  against  the 
judge  so  delinquent  for  five  hundred 
dollars  does  not  have  the  eftect  of 
rendering  the  case  so  settled  invalid; 
and    the    appellant    cannot    on    that 
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c.  Order  Extending  TrkE.— Where  an  order  extending  the 
time  to  settle  a  case  is  authorized,  it  must  be  granted  by  the 
judge  before  the  time  originally  defined  by  statute  has  expired.' 

Settling  and  Signing. — But  as  the 
time  when«the  judge  shall  settle  and 
sign  the  case  is  not  mandatorily  de- 
fined by  the  statute,  he  has,  after  a 
case  has  been  made  and  the  amend- 
ments properly  served,  power  to  delay 
the  settling  and  signing  of  the  case, 
upon  notice  to  the  parties  interested 
for  a  reasonable  time  in  order  to  en- 
able material  evidence  to  be  embodied 
therein.  Hill  v.  tJeloit  First  Nat.  Bank, 
42  Kan.  364;  Hammerslough  v.  Hack- 
ett,  30  Kan.  57;  Sloan  v.  Beebe,  24 
Kan.  347;  Salina  Bldg.,  etc.,  Assoc,  v. 
Beebe,  24  Kan.  363;  Meixell  v.  Kirk- 
patrick,  25  Kan.  13;  Pierce  v.  Myers, 
28  Kan.  364;  Douglass  v.  Parker,  32 
Kan.  593;  Gerlach  v.  Skinner,  34  Kan. 


account  have  his  own  statement  of  the 
case  substituted.  State  v.  Williams, 
log  N.  Car.  848. 

By  Ex-judge. — Unless  the  time  to  set- 
tle and  sign  a  case  made  is  fixed  before 
the  term  of  the  judge  expires,  he  has 
no  authority  to  act  under  a  code  pro- 
vision providing  that  where  the  office 
of  a  judge  shall  expire  during  the  time 
fixed  for  settling  and  signing  a  case, 
it  shall  be  his  duty  to  settle  and  sign 
a  case  as  though  in  office.  Kansas, 
etc.,  R.  Co.,  V.  Wright,  53  Kan.  272. 

1.  yEtna  L.  Ins.  Co.  v.  Koons,  26 
Kan.  215;  Dyal  v.  Topeka,  35  Kan.  62; 
Funsten  v.  Fox,  51  Kan.  682;  Hawkins 
V.  Dutchess,  etc.,  Steamboat  Co.,  7 
Cow.  (N.  Y.)4f)7. 

By  Stipulation. — In  Kansas  it  is  held 
that  an  order  of  the  judge  is  essential, 
and  that  counsel  cannot  by  stipulation 
extend  the  time.  Limerick  v.  Haun, 
44  Kan.  696. 

In  Minnesota  the  time  for  settling  a 
case  may  be  extended  by  stipulation 
of  counsel.  State  v.  Baxter,  38  Minn. 
137- 

Time  to  Prepare. — Where  a  respondent' 
could  not  prepare  the  case  in  time,  on 
account  of  the  delay  in  receiving  the 
minutes  of  the  stenographer,  it  was 
held  that  it  was  the  duty  of  the  judge 
to  extend  the  time  for  that  purpose. 
Lake  Shore,  etc.,  R.  Co.  v.  Chambers, 
■89  Mich.  5.  Compare  Cameron  v.  Calk- 
ins. 43  Mich.  191;  Gram  z/.  Wasey,  45 
Mich.  223;  Tilden  v.  Wayne  Circuit 
Judge,  44  Mich.  515. 

Kansas. — In  Kansas  the  trial  judge 
has  no  power  to  extend  the  time  for 
making  a  case  after  the  time  fixed  by 
statute,  or  if  an  order  extending  the 
time  is  granted,  after  the  time  once 
named  therein  has  expired,  ^tna  L. 
Ins.  Co.  V.  Koons,  26  Kan.  215;  Cohen 
7'. Trowbridge,  6  Kan.  388;  Hodgden  v. 
Ellsworth  County,  10  Kan.  637;  Couse 
V.  Phelps,  II  Kan.  455;  Missouri,  etc., 
R.  Co.  V.  Fort  Scott,  15  Kan.  478; 
Junction  City  R.  Co.  v.  Wingfield,  16 
Kan.  217;  Weeks  v.  Medler,  18  Kan. 
425;  Shumaker  v.  O'Brien,  ig  Kan. 
476;  Hunt  V.  Spencer,  20  Kan.  128; 
Ingersoll  v.  Yates,  21  Kan.  gi;  Dodd 
V.  Abram,  27  Kan.  69;  Dyal  v.  Topeka, 
35  Kan.  63;  Security  Invest.  Co.  v. 
Love,  43  Kan.  157. 


Judicial  Order. — In  Dunn  v.  Travis, 
45  Kan.  541,  it  was  held  that,  as  a 
judge  could  not  make  judicial  orders 
while  absent  from  his  district,  an  or- 
der so  made  extending  the  time  is  a 
nullity. 

Settlement  after  Statutory  Time.  — 
Where  a  case  was  settled  after  the  ex- 
piration of  the  statutory  time,  the  fact 
that  the  adverse  party  participated 
therein  is  suflScient  evidence  on  appeal 
that  it  was  settled,  under  a  statute 
allowing  further  time  to  be  granted 
on  stipulation  of  counsel  or  order  of 
the  court,  although  neither  appears  on 
the  record.  Abbott  v.  Nash,  35  Minn. 
451. 

Order  to  Show  Canse. — In  Cook  v. 
Finch,  19  Minn.  407,  it  was  held  that 
the  granting  of  an  order  to  show  cause 
why  a  case  should  not  be  settled  after 
the  expiration  of  the  statutory  time, 
was  equivalent  to  an  order  extending 
the  time,  within  the  intent  of  a  statute 
allowing  such  an  order  to  be  made. 

Moving  on  the  Calendar.  —In  Frost  v. 
Smith,  7  Bosw.  (N.  Y.)  108,  where  an 
appeal  is  moved  in  its  order  on  the 
calendar,  the  court  will  presume  that 
the  case  therein  was  settled,  unless 
a  motion  to  interfere  is  made  on  affi- 
davits alleging  the  contrary. 

Laches  of  Appellee. — A  mere  sugges- 
tion of  the  appellee  that  he  will  obtain 
an  order  extending  the  time  forsettling 
and  signing,  is  not  so  misleading 
to  the  appellant  that  the  latter  will  be 
excused  from  presenting  the  case  made 
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d.  The  Motion. — The  mere  filing  of  a  motion  to  extend  time 
is  not  enough.  The  motion  must  be  actually  submitted  to  the 
judge  for  his  action  before  the  time  given  by  statute  or  a  previous 
order  has  expired.* 

e.  Waiver. — Parties  may  generally  waive  the  strict  rules  of 
practice  in  settling  and  serving  a  case  made.*  But  the  waiver 
should  be  express,  in  writing,  and  made  part  cf  the  record  in  the 
cause.^ 

VI.  Authentication — 1.  Signature  by  Trial  Judge. — After  the 
case  made  has  been  finally  settled,  it  must  be  authenticated  by 
the  signature  of  the  judge  who  heard  the  cause  in  which  the 
appeal  is  taken.* 


to  the  judge  on  that  account.  Atchi- 
son, etc.,  R.  Co.  V.  Dougan,  39  Kan. 
181. 

Where  Papers  Lost. — Where  the  pa- 
pers had  been  taken  from  the  clerk's 
office  to  enable  the  trial  judge  to  make 
up  a  statement  of  the  case  on  appeal, 
but  were  not  returned  in  time  to  en- 
able the  appellant  to  reasonably  file  a 
transcript  —  held,  that  a  certiorari 
would  issue  to  enable  the  appellant  to 
bring  up  the  appeal.  Seay  v.  Yar- 
borough,  94  N.  Car.  291. 

1.  Security  Invest.  Co.  v.  Love,  43 
Kan.  157. 

2.  Wade  v.  Newbern,  72  N.  Car. 
501;  Scroggs  V.  Alexander,  88  N.  Car. 
67;  Russell  V.  Anthony,  21  Kan.  450. 

3.  Wade  w.  Newbern,  72  N.  Car.  501; 
Rouse  V.  Quinn,  75  N.  Car.  354; 
Adams  v.  Reeves,  74  N.  Car.  115; 
Scroggs  V.  Alexander,  88  N.  Car.  66; 
Officers  V.  Bland,  91  N.  Car.  3;  Wal- 
ton V.  Pearson,  82  N.  Car.  464. 

In  North  Carolina  it  is  held  that  a 
waiver  of  the  code  rule  for  making  up 
the  case  on  appeal  will  not  be  held 
valid  where  based  on  an  alleged  oral 
agreement  which  is  denied  by  either 
party,  or  where  the  terms  thereof  are 
to  be  decided  on  conflicting  affidavits. 
Scroggs  V.  Alexander,  88  N.  Car.  67; 
Wade  V.  Newbern,  72  N.  Car.  498. 

The  only  exception  is  where  the 
waiver  of  the  code  rule  can  be  shown 
by  the  affidavits  of  the  appellee,  re- 
jecting those  on  the  part  of  the  ap- 
pellant. Scroggs  V.  Alexander,  88  N. 
Car.  67. 

Construction  of  Rules. — The  rules  of 
practice  for  making  a  case  will  be 
liberally  construed.  Whitesides  v. 
Williams,  66  N.  Car.  143. 

4.  McNish  V.  Bowers,  30  Hun  (N. 
Y.)  214;  Reese  v.  Boese,  92  N.  Y.  632; 


Harris  v.  Van  Wart,  96  N.  Y.  642- 
Hodgden  v.  Ellsworth  County,  10 
Kan.  638;  Garvin  v.  Jennerson,  20 
Kan.  371;  Limerick  z/.  Gwinn,  44  Kan. 
694;  Pierce  v.  Myers,  28  Kan.  364; 
Merchants'  Nat.  Bank  v.  Becannon^ 
51  Kan.  716. 

Absence  from  District. — The  absence 
of  the  trial  judge  from  the  district, 
although  it  may  inconvenience  the 
parties,  does  not  dispense  with  the  re- 
quirement that  he  should  settle  the 
case.  Owens  v.  Phelps,  92  N.  Car. 
232. 

Transference  0!  Judicial  District.— The 
judge  before  whom  the  case  is  tried 
may  settle  and  sign  a  case  made 
within  the  time  given  by  law;  although 
after  the  decision  of  the  case,  and  be- 
fore the  settlement  of  the  case  made, 
a  law,  transferring  the  county  in 
which  the  judgment  is  rendered  from 
one  judicial  district  to  another  takes 
effect.     Thurberz/.  Ryan,  12  Kan.  453. 

Whose  Act, — The  settling  and  sign- 
ing of  a  case  made  is  an  act  of  the 
Judge,  and  not  a  part  of  the  proceed- 
ings in  a  suit  of  the  court,  although 
the  court  may  also  act.  Weeks  v. 
Medler,  18  Kan.  428. 

A  Judicial  Act. — In  Fielden  v.  Lahens, 
14  Abb.  Pr.  (N.  Y.  Super.  Ct.)48,  it 
was  held  that  the  act  of  settling  a 
case  was  judicial  and  not  ministerial; 
and  that  a  party  has  a  right  to  require 
the  presence  of  all  the  referees  before 
whom  the  case  was  tried,  if  heard  by 
more  than  one. 

Effect  of  Signature. — The  signature 
of  the  judge  to  a  case  made  imports 
the  truthfulness  of  the  preceding 
recitals,  but  nothing  more.  Brown  v. 
Johnson,  14  Kan.  377. 

The  certificate  and  signature  of  the 
judge   authenticate   only  the   matters 
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2.  Signature  by  Successor.— Where  the  judge  who  heard  the  case 
has  died  or  resigned  or  his  term  has  expired,  his  successor  is 
authorized  to  sign  it.* 


properly  included  or  referred  to  in 
the  case  made,  not  papers  or  docu- 
mentary evidence  merely  attached 
thereto  and  not  identified  otherwise 
than  by  the  stenographer's  certificate. 
Mullaney  v.  Hume,  47  Kan.  gg. 

Presumption. — A  case  signed  by  the 
trial  judge  will  be  presumed  to  have 
been  properly  settled  before  him, 
where  the  contrary  dees  not  appear. 
Sailee  v.  Ireland,  9  Mich.  154. 

The  Official  Stenographer  has  no 
power  to  determine  whether  a  case 
made  contains  all  the  evidence,  or  to 
settle  the  truthfulness  of  the  state- 
ments made  therein.  Burlington,  etc., 
R.  Co.  V.  Grimes,  38  Kan.  241.  Com- 
pare Ryan  v.  Madden,  46  Kan.  245. 

Objection  Waived.  —  The  objection 
that  a  case  acted  on  in  the  general 
term  of  the  Supreme  Court  was  not 
settled  and  signed,  cannot  be  raised  in 
the  Court  of  Appeals  unless  raised  in 
the  general  term.  Reese  v.  Boese,  92 
N.  Y.  632. 

How  Shown. — The  fact  that  the  case 
was  settled  and  signed  must  be  affirma- 
tively shown  by  the  case.  Gard  v. 
Stevens,  12  Mich.  9. 

1.  Bahnsen  v.  Gilbert,  55  Minn. 
334;  Harris  v.  Morange,  i  N.  Y.  City 
Ct.  Rep.  221. 

In  New  York  it  has  been  held  that 
where  the  justice  who  hears  the  case 
dies  before  its  settlement,  any  other 
justice  of  the  court  may  act.  Hasard 
V.  Conklin,  i  N.  Y.  City  Ct.  Rep.  220; 
Juliand  v.  Grant,  34  How.  Pr.  (N.  Y. 
Supreme  Ct.)  132;  Morse  v.  Evans,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)  445. 

Order  Extending  Time. — The  succes- 
sor to  the  judge  who  tried  a  cause  may 
decide  whether  an  order  extending  the 
time  for  making  and  serving  a  case 
made  shall  be  granted,  since  it  de- 
pends on  facts  arising  subsequent  to 
the  trial.  Hulme  v.  Diffenbacher,  53 
Kan.  181. 

Subsequent  Motion. — But  the  judge 
who  hears  a  case  has  no  power  to  sign 
a  case  made  on  appeal  from  a  decision 
on  a  motion  for  new  trial  made  in  the 
cause  and  heard  by  an  entirely  different 
judge.    IngersoU  v.  Yates,  21  Kan.  90. 

North  Carolina. — Where  no  case  can 
be  settled  because  the  trial  judge  has 
died,  resigned,  or  been  retired  from 


office,  a  new  trial  will  be  granted. 
Isler  V.  Haddock,  72  N.  Car.  119; 
Nichols  V.  Dunning,  91  N.  Car.  6; 
State  V.  Powers,  3  Hawks  (N.  Car.) 
376;  Hamilton  v.  McCulloch,  2  Hawks 
(N.  Car.)  29;  Simmons  v.  Andrews, 
106  N.  Car.  201;  Wade  v.  Newbern, 
72  N.  Car.  498;  Simonton  v.  Simonton, 
80  N.  Car.  7;  Mason  v.  Osgood.  72  N. 
Car.  120;  Sanders  v.  Norris,  82  N. 
Car.  243;  Adams  v.  Reeves,  74  N. 
Car.  106;  Greenville  7/.  Old  Dominion 
Steamship  Co.,  98  N.  Car.  163;  Jones 
V.  Holmes,  83  N.  Car.  108;  State  v. 
Parks,  107  N.  Car.  821;  Burton  v. 
Green,  94  N.  Car.  215;  Shelton  v. 
Shelton,  89  N.  Car.  185  ;  Owens 
V.  Paxton,  106  N.  Car.  480;  Clemmons 
V.  Archbell,  107  N.  Car.  653;  State  v. 
O'Kelly,  88  N.  Car.  609;  except  where 
the  appellant  has  been  guilty  of  negli- 
gence in  failing  to  have  the  case 
settled,  Simmons  v.  Andrews,  106  N. 
Car.  201;  Simonton  v.  Simonton,  80  N. 
Car.  7;  State  v.  Murray,  80  N.  Car. 
364;  State  V.  Fox,  81  N.  Car.  576:  San- 
ders V.  Norris,  82  N.  Car.  243;  State 
V.  O'Kelly,  88  N.  Car.  609;  State  v. 
Randall,  88  N.  Car.  611;  Burton  v. 
Green,  94  N.  Car.  215;  or  the  parties 
agree  on  the  case,  as  they  may  do, 
Shelton  v.  Shelton,  89  N.  Car.  185. 
And  a  certiorari  will  be  granted,  where 
it  does  not  appear  that  the  parties 
disagree,  to  allow  a  case  to  be  agreed 
upon  and  sent  up.  Shelton  v.  Shelton, 
89  N.  Car.  185.  It  must  affirmatively 
appear  from  the  case,  or  by  affidavit 
of  the  appellant,  that  he  exhibited  due 
diligence  in  seeking  to  have  the  case 
settled.  State  v.  Murray,  80  N.  Car. 
364- 

Motion  to  Withdraw. — Where  the 
trial  judge  took  the  appellant's  case 
and  the  appellee's  case  to  settle,  but 
died  before  their  completion,  the  appel- 
lee's motion  to  withdraw  his  case  and 
allow  the  appellant's  to  stand  was 
granted  in  preference  to  the  appel- 
lant's motion  for  a  new  trial.  State  v. 
Connelly,  107  N.  Car.  463. 

Papers  Mislaid. — Where  it  appears 
that  the  trial  judge  has  gone  out  of 
office  and  carried  the  papers  with  him, 
including  the  case  made,  a  new  trial 
will  not  be  granted  until  it  is  shown 
that   a   diligent   effort   was    made    to 


90] 


Remedy  for 


CASE  MADE  ON  APPEAL. 


Refusal  to  Act. 


3.  Signature  by  Referee. — Where  a  referee  hears  the  case,  he 
niu.st  settle  and  sign  the  case  made;  and  his  authentication  is 
conclusive  upon  the  court  referring  the  cause  to  hiin.  The  court 
is  not  authorized  to  change  his  certificate.* 

4.  Certificate. — And  a  certificate  of  the  trial  judge  to  the  effect 
that  the  statement  of  the  proceedings  recited  in  the  case  is  true, 
must  be  attached  to  the  case  made.''* 

5.  Attestation  of  Clerk. — The  attestation  and  seal  of  the  clerk 
are  required,^  but  not  his  certificate  to  the  case  made.* 

VII.  Remedy  for  Refusal  to  Act. —  A  writ  of  mandamus  is 
the  proper  remedy  where  a  trial  judge  refuses  to  settle  or  sign  a 
case.'^ 


cause  their  return  to  the  clerk's  office. 
Nichols  V.  Dunning,  gi  N.  Car.  6. 

Notes  Lost. — So  where  it  appears 
that  the  notes  of  the  trial  have  been 
lost,  and  the  judge  certifies  that  he 
cannot  make  up  the  case  without 
them,  and  the  parties  disagree,  a  new 
trial  may  be  granted.  Burton  v. 
Green,  94  N.  Car.  215;  Clemmons  v. 
Archbell,  107  N.  Car.  653. 

Lapse  of  Time. — The  same  rule  ob- 
tains where  the  case  cannot  be  settled 
on  account  of  the  great  lapse  of  time 
since  it  was  heard,  and  the  consequent 
indistinctness  of  the  judge's  memory. 
Simmons  v.  Andrews,  106  N.  Car.  201. 

1.  Taylor  v.  Parker,  18  Minn.  79. 
Disqualified   by   Interest. — A    referee 

who  had  a  lien  on  a  judgment  for  his 
fees,  by  stipulation  with  plaintiff,  was 
held  disqualified  to  settle  a  case  on 
appeal  by  the  defendant,  as  his  inter- 
est was  adverse.  Leonard  v.  Mulry, 
93  N.  Y.  392. 

2.  Guyon  v.  Rooney,  53  Hun  (N. 
Y.)633. 

The  certificate  of  the  judge  must 
show  affirmatively  that  he  has  settled 
the  case.     Allen  v.  Krueger,  25   Kan. 

75- 

New  York. — Where  the  case  made 
contains  no  evidence  that  it  has  been 
properly  settled,  and  it  is  not  certified 
by  the  clerk  in  accordance  with  Code 
Civ.  Pro.,  ^  1353,  the  case  maybe  sent 
back  to  be  properly  certified.  Dwight 
V.  Elmira,  etc.,  R.  Co.  (Supreme  Ct.), 
29  N.  Y.  St.  Rep.  250;  Lewisohn  v. 
Neiderwiesen,  40  Hun  (N.  Y.)  545. 

Impeachment. — The  judge's  certificate 
can  be  impeached  for  fraud  only. 
Salina  Bldg.,  etc..  Assoc,  v.  Beebe, 
24  Kan.  363;  Missouri,  etc.,  R.  Co.  v. 
Fort  Scott.  15  Kan.  435. 

Where  it  is  shown  to  be  fraudulent 


the  Supreme  Court  should  wholly  dis- 
regard it  and  order  a  new  trial.  Mis- 
souri, etc.,  R.  Co.  V.  Fort  Scott,  15 
Kan.  435. 

3.  Muscott  V.  Hanna,  26  Kan.  770; 
Karr  v.  Hudson,  19  Kan.  474;  Linton 
V.  Frazier,  29  Kan.  20. 

The  case  made  must  be  authenticated 
as  required  by  law,  or  it  is  invalid. 
Karrw.  Hudson, 19  Kan.  474;  Hodgden 
V.  Ellsworth  County,  10  Kan.  637; 
Shumaker  v.  O'Brien,  19  Kan.  476; 
Sullivan  v.  Leavenworth,  etc.,  R.  Co., 
17  Kan.  503. 

So  in  Kansas  a  case  made,  although 
signed  by  the  judge,  is  void  where  not 
attested  by  the  clerk  and  no  seal  of 
the  court  is  attached.  Karr  v.  Hud- 
son, 19  Kan.  474. 

4.  Muscott  V.  Hanna,  26  Kan.  770. 

Authenticity. — The  clerk  must,  how- 
ever, certify  to  the  authenticity  of  the 
case  made.  The  certificate  of  the  clerk 
should  state  that  "  the  forgoing  is  the 
case  made,  settled,  and  signed  by  the 
judge."  A  certificate  reading  "that 
the  above  and  foregoing  case  made 
contains  a  full  and  correct  transcript 
of  the  files  and  proceedings"  is  insuffi- 
cient. Sullivan  v.  Leavenworth,  etc., 
R.  Co.,  17  Kan.  504. 

Jurisdictional. — Where  a  certificate 
of  the  clerk  to  the  case  made  is  re- 
quired it  is  jurisdictional.  Grand 
Rapids  V.  Whittlesey,  32  Mich.  192. 

5.  Richardson  v.  Rogers,  37  Minn. 
461;  State  V.  Cox,  26  Minn.  214;  State 
V.  Macdonald,  30  Minn.  98. 

In  People  v.  Baker,  14  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  19,  it  was  said: 
"  It  [a  mandamus]  has  been  held  to 
be  the  proper  remedy  to  compel  the 
settlement  of  a  case  or  bill  of  excep- 
tions, also  to  amend  the  same  accord- 
ing to  the  facts.     So  a  referee  may  be 
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Kesettlement  by  CASE   MADE    ON   APPEAL. 


Trial  Judge. 


An  Appeal  is  not  the  appropriate  remedy.* 

VIII.  Resettlement  by  Teial  Judge.— Where  the  case  as  settled 
is  defective,  the  parly  aggrieved  thereby  may  move  before  the 
trial  judge  for  a  resettlement.* 

Decision  on  Motion  Appealable. — An  order  denying  a  motion  to  re- 
settle a  case  is  appealable  where  a  substantial  right  of  the 
applicant  is  affected  thereby,*  and  not  otherwise.* 

IX.  Printing  Case. — A  rule  requiring  the  case  made  to  be 
printed  by  the  appellant  will  be  strictly  enforced.* 


compelled  by  mandamus  to  settle  a 
case  and  exceptions,  and  to  settle  it 
correctly.  But  before  the  writ  will 
be  issued  to  compel  the  settlement  in 
a  particular  way,  it  must  be  made  to 
appear  that  it  will  then  be  according 
to  the  facts." 

Laches. — But  a  mandamus  to  com- 
pel the  trial  court  judge  to  settle  the 
case  will  not  issue  at  the  instance  of 
a  party  guilty  of  laches,  Cross  v. 
Cross,  90  N.  Car.  15;  Brown  v.  Will- 
iams,84  N.Car.ii6;  Doe  t/.Dixon,  66  N. 
Car.  406;  or  where  the  petitioner  failed 
to  apply  therefor  until  after  the  expira- 
tion of  the  term  next  succeeding  that 
at  which  the  judgment  was  rendered. 
Brown  v.  Williams,  84  N.  Car.  116. 

1.  North  V.  Moore,  8  Kan.  150; 
Richardson  v.  Rogers,  37  Minn.  461; 
State  V.  Gooch,  94  N.  Car.  983;  State 
V.  Reid,  I  Dev.  &  B.  (N.  Car.)  377; 
State  V.  Ephraim,  2  Dev.  &  B.  (N. 
Car.)  162. 

A  decision  of  the  trial  judge  disal- 
lowing amendments  is  not  appealable. 
Arkush  v.  Hanan  (Supreme  Ct.),  15 
N.  Y.  Supp.  219. 

Continuance.  —  Where  the  claim  is 
made  on  appeal  that  the  case  was 
never  properly  served  on  the  appellee 
and  was  improperly  sent  up,  the  ob- 
jecting party  should  move  the  appel- 
late court  for  a  continuance  until  he 
can  properly  apply  to  the  court  below 
to  strike  the  paper  from  the  files. 
Walker  v.  Scott,  104  N.  Car.  481. 

In  Minnesota  the  remedy  where  a  case 
is  not  properly  settled  is  to  strike  the 
case  from  the  record,  not  to  dismiss 
the  cause.  Mower  v.  Hanford,  6 
Minn.  535. 

Order.  — Where  it  otherwise  suffi- 
ciently appears  from  the  record  that 
the  trial  judge  settled  the  case  on  ap- 
peal, the  absence  of  a  formal  order 
from  the  record  so  settling  it  does  not 
justify  dismissal  of  the  appeal.  Archer 
V.  Long,  35  S.  Car.  587. 


2.  Witbeck  v.  Waine,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  433,  and  see 
Adams  v.  Bush,  2  Abb.  Pr.,  N.  S.  (N. 
Y.  Supreme  Ct.)  Ii8,  modifying  Wit- 
beck  V.  Waine.  8  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  433;  Pettit  V.  Pettit,  20  N. 
Y.  Wkly.  Dig.  154. 

In  Cheever  v.  Brown  (Supreme  Ct.), 
7  N.  Y.  Supp.  918,  it  was  held  that,  a 
referee  being  for  the  purpose  of  the 
action  a  special-term  judge,  a  motion 
to  resettle  a  case  should  properly  be 
made  before  the  general  term. 

Omission  of  Exception. — And  where  an 
exception  was  actually  taken,  but  not 
noted  by  the  stenographer,  and  so 
omitted  in  the  case  as  settled,  the 
remedy  is  a  motion  for  resettlement. 
Toner  v.  New  York,  i  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  302;  Hallgarten  v. 
Eckert,  3  Thomp.  &  C.  (N.  Y.)  102. 

3.  New  York  Rubber  Co.  v.  Rothery, 
119  N.  Y.  633;  Gleason  v.  Smith,  34 
Hun  (N.  Y.)  547;  James  v.  Work  (Su- 
preme Ct.),  22  N.  Y.  Supp.  123;  Young 
V.  Young  (C.  PI.),  18  N.  Y.  Supp.  116; 
Matter  of  Duff,  41  How.  Pr.  (N.  Y. 
Ct.  App.)  350;  Marckwald  v.  Oceanic 
Steam  Nav.  Co.,  8  Hun  (N.  Y.)  548: 
People  V.  New  York  Cent.  R.  Co.,  29 
N.  Y.  418. 

4.  Klein  v.  Second  Ave.  R.  Co.,  53 
N.  Y.  Super.  Ct.  531. 

But  where  the  order  of  the  trial 
judge  denying  a  resettlement  is  based 
upon  a  disputed  question  of  fact,  it  is 
conclusive.  Grossman  v.  Supreme 
Lodge.  52  Hun  (N.  Y.)  611. 

5.  Hunt  V.  Richmond,  etc.,  R.  Co., 
107  N.  Car.  447;  Horton  v.  Green,  104 
N.  Car.  400;  Witt  v.  Long,  93  N.  Car. 
388. 

Where  not  printed  the  appeal  will  be 
dismissed  and  costs  awarded  against 
appellant.  Hunt  v.  Richmond,  etc., 
R.  Co.,  107  N.  Car.  447;  Bowker  Fer- 
tilizer Co.  V.  Woodward  (S.  Car., 
1894),  19  S.  E.  Rep.  498. 

Costs. —In   North    Carolina    the    ap- 
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Filing. 


X.  Filing. — A  case  made  must  be  filed  within  the  time  required 
by  law.* 

Where  Filed. — The  Case  must  be  filed  in  the  office  of  the  clerk  of 
the  trial  court.* 


pellant  must  pay  the  costs  of  printing 
in  the  first  instance,  and  they  will  be 
taxed  against  the  appellee  if  the 
former  is  successful.  Durham  v. 
Richmond,  etc.,  R.  Co.,  io8  N.  Car. 
403;  Roberts  v.  Lewald,   108  N.   Car. 

405- 

The  appellant  will  not  be  allowed 
costs  for  printing  a  case  made  in  excess 
of  twenty  pages,  except  by  order  of 
court.  Durham  v.  Richmond,  etc.,  R. 
Co.,  108  N.  Car.  403.  The  order  will 
be  granted  only  in  extraordinary  cases 
where  the  necessity  for  such  printing 
is  made  affirmatively  to  appear. 
Roberts  v.  Lewald,  108  N.  Car.  405. 

1.  Peck  V.  New  York,  etc..  Mail 
Steamship  Co.,  3  Bosw.  (N.  Y.)  623; 
Parker  v.  Link,  26  How.  Pr.  (N.  Y. 
C.  PI.)  375;  Hegeman  v.  Cantrell,  50 
How.  Pr.  (N.  Y.  Super.  Ct.)  188; 
Mensing  v.  Jervey,  38  S.  Car.  557; 
New  England  Mortgage  Security  Co. 
V.  Telford,  38  S.  Car.  547;  Russell  v. 
Russell,  38  S.  Car.  547;  Missouri,  etc., 
Transp.  Co.  v.  Palmer.  19  Kan.  471. 

Omission  to  Mark  "Filed." — Where 
a  party  deposits  a  case  made  in  the 
clerk's  office  in  due  time,  the  failure 
of  the  clerk  to  mark  it  filed  does  not 
invalidate  it.  Aultman  v.  Utsey,  33 
S.  Car.  611. 

Original  or  Copy. — In  South  Carolina 
it  is  held  that  while  it  is  better  to  file 
the  original  case,  yet   filing   a  copy  is 


not  such  an   omission   as  will    justify     92  N.  Car.  249 

]__        j:  ' :_„: »t._       i  T_     »r_„^z.    /^ . 


Practice  in  New  York. — In  New  York 
the  case  made  must  be  ordered  filed 
with  the  clerk,  and  be  annexed  to  the 
judgment  roll,  or  it  is  not  brought  up 
by  the  notice  of  appeal.  Woodhull  v. 
New  York  (Supreme  Ct.),  23  N.  Y. 
Supp.  553. 

It  was  held  in  Davidge  v.  Coe 
(Super.  Ct.),  30  N.  Y.  St.  Rep.  792, 
that  where  the  appellant  fails  to  pro- 
cure an  order  to  file  a  case  made  or  ex- 
ceptions under  rules  33  and  10,  the  re- 
spondent may  procure  such  order,  and 
it  is  his  duty  to  procure  it  in  case  he 
wishes  to  move  that  the  cause  be 
stricken  from  the  calendar  and  judg- 
ment rendered  in  his  favor. 

Extension  of  Time.  —  In  New  York  the 
trial  court  may  extend  the  time  for 
filing  a  case  made,  even  though  the 
time  originally  prescribed  has  already 
expired.  Strong  v.  Hardenburgh,  25 
How.  Pr.  (N.  Y.  Supreme  Ct.)  438. 

Notice  for  Argument. — The  case  can- 
not be  noticed  for  argument  until  the 
time  for  filing  a  case  made  or  the  ex- 
tension of  such  time  expires.  Dono- 
hue  V.  Hicks,  21  How.  Pr.  (N.  Y.  C. 
PI.)  438. 

Computation  of  Time. — In  the  compu- 
tation of  time  within  which  the  case 
must  be  filed,  the  first  day  is  to  be  ex- 
cluded and  the  day  of  filing  included. 
Turrentine  v.  Richmond,  etc.,  R.  Co., 
92   N.  Car.  642;  Barcroft   v.   Roberts, 


an     order      dismissing      the     appeal 
Archer  v.  Long,  35  S.  Car.  587. 

Sufficient  Filing. — Where  a  copy  of  a 
case  as  proposed  by  the  appellant,  to- 
gether with  amendments  of  the  appel- 
lee, and  the  trial  judge's  order  direct- 
ing the  case  to  conform  to  "  the  fore- 
going allowances  and  amendments" 
are  filed  within  the  time  required,  it  is 
a  sufficient  filing.  Nott  v.  Thomson, 
35  S.  Car.  589. 

South  Carolina. — The  statutory  re- 
quirement as  to  the  time  within  which 
the  case  must  be  filed  with  the  clerk 
below  extends  to  a  case  agreed  upon 
by  counsel  as  a  substitute  for  the  case 
settled  by  the  judge.  Chisolm  v. 
Providence,  etc.,  Co.,  35  S.  Car.  599; 
Gardner  v.  Mays,  26  S.  Car.  613;  Bal- 
lew  V.  Anderson,  31  S.  Car.  602. 


In  N^orth  Carolina  a  statute  provid- 
ing that  the  "plaintiff  may  have  thirty 
days  to  file  his  case  on  appeal  from 
adjournment  of  court,  and  defendant 
thirty  days  thereafter,"  is  held  to  en- 
title defendant  to  thirty  days  after 
service  of  appellant's  case.  Mitchell 
V.  Haggard,  105  N.  Car.  173. 

2.  Donahue  v.  Enterprise  R.  Co., 
33  S.  Car.  608;  Nott  v.  Thomson,  35 
S.  Car.  589. 

Effect  of  Failure  to  File. — A  failure  to 
file  is  fatal  unless  the  omission  oc- 
curs by  reason  of  inadvertence,  mis- 
take, or  excusable  neglect.  Dona- 
hue V.  Enterprise  R.  Co.,  33  S.  Car. 
608.  Or,  where  the  failure  to  file  is  due 
to  the  act  of  the  appellee,  as  his  with- 
holding the  case  in  his  possession 
until  the  time  for  filing  has  expired,  it 
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Correction. 


XL  Becoming  Pakt  of  Recobd.— Where  duly  settled,  signed  and 
filed,  the  case  made  becomes  a  part  of  the  record  in  the  cause, 
and  is  prima-facie  evidence  of  facts  appearing  therein  in  subse- 
quent proceedings  in  the  cause.* 

XII.  Amendment  and  Coreection— 1.  By  Trial  Judge.— A  case 
must  be  complete  when  signed,*  and  the  trial  judge  has  no  power 
thereafter  to  amend  or  alter  it  ex  parte.  The  application  to 
amend  must  be  made  on  notice  to  the  adverse  party.^ 


-will  be  excused.  Talbott  v.  Gladney, 
30  S.  Car.  609. 

In  Vacation. — Where  the  case  made 
■does  not  constitute  a  part  of  the 
record,  it  may  be  settled,  signed, 
and  filed  in  vacation.  Shumaker  v. 
O'Brien,  19  Kan.  476. 

1.  Van  Bergen  v.  Ackles,  21  How. 
Pr.  (N.  Y.  Supreme  Ct.)  314. 

In  South  Carolina  the  "case"  re- 
quired by  section  302  of  the  code  to 
form  part  of  the  judgment  roll  is  the 
case  prepared  on  an  application  to  the 
Circuit  Court  for  new  trial,  and  not  the 
"case"  for  appeal.  The  latter  is  no 
part  of  the  judgment  roll,  and  there- 
fore no  part  of  the  return  on  appeal. 
Tribble  v.  Poore,  28  S.  Car.  565. 

In  North  Carolina  it  is  held  that  a 
case  stated  or  settled  on  appeal  passes 
into  and  becomes  part  of  the  case  in 
the  court  below,  and  comes  up  as  a 
part  of  the  record  thereof.  Accord- 
ingly the  appellate  court  has  no  power 
to  modify  or  alter  it,  or  determine 
whether  or  not  it  was  duly  filed.  The 
trial  court  must  hear  all  orders  or 
motions  in  respect  thereto.  Walker 
V.  Scott,  102  N.  Car.  487. 

Kansas. — It  is  provided  by  section  548 
of  the  code  that  where  a  case  made  is 
duly  settled,  signed,  and  attested,  it 
shall  be  filed  with  the  papers  in  the 
cause;  but  it  is  nowhere  provided  that 
it  shall  be  made  part  of  the  record 
in  the  cause,  and  it  does  not  become 
such.  Missouri,  etc.,  Transp.  Co.  v. 
Palmer,  19  Kan.  471. 

Attachment  to  Judgment  Roll. — Where 
the  case  made  must  be  attached  to  the 
judgment  roll,  the  fact  of  its  attach- 
ment is  sufficient  evidence  that  it  was 
attached  at  the  request  of  one  of  the 
parties.  Teick  v.  Carver  County,  11 
Minn.  295. 

New  York. — The  clerk  must  not, 
under  the  rules  of  New  York,  annex 
any  case  or  exception  to  the  roll  unless 
so  ordered  by  the  judge  or  referee. 
McNish   V.    Bowers,    30  Hun  (N.  Y.) 


214;  Anderson  v.  Dickie,  i  Robt.  (N. 
Y.)  700. 

Where  the  case  is  filed  after  entry 
of  judgment,  the  trial  judge  should 
make  an  order  directing  the  case  to 
be  annexed  to  the  judgment  roll. 
Cornish  v.   Graff,  36  Hun  (N.  Y.)  lOo. 

Asa  judgment  is  in  itself  complete 
without  a  case,  it  can  be  added  to  the 
judgment  roll  at  any  time  by  order  of 
the  court,  and  the  judgment  may 
accordingly  be  entered  for  the  pur- 
pose of  computing  the  time  to  take  an 
appeal  before  the  case  is  settled. 
Lynde  v.  Cowenhoven,  4  How.  Pr.  (N. 
Y.  Supreme  Ct.)  327;  Renouil  v.  Har- 
ris (Super.  Ct.),  2  Code  Rep.  (N.  Y.) 
71- 

2.  Missouri,  etc.,  Transp.  Co.  v. 
Palmer,  19  Kan.  471. 

A  case  made  cannot  be  supplemented 
and  perfected  in  the  appellate  court 
by  attaching  thereto  certified  copies 
of  the  pleadings  and  other  proceed- 
ings of  the  District  Court  referred  to 
as  incorporated  in  the  case  made. 
Missouri,  etc.,  Transp.  Co.  v.  Palmer, 
19  Kan.  471. 

3.  Crosby  v.  Wilson,  53  Kan.  565; 
Lewis  V.  Linscott,  37  Kan.  379;  Gra- 
ham V.  Shaw,  38  Kan.  734;  Bartlett  v. 
Feeney,  11  Kan.  593;  Wilson  v.  Janes, 
29  Kan.  233. 

Effect  of  Alteration. — Where  ma- 
terially altered  after  signature  by  the 
judge  ex  parte  or  any  other  person,  it 
will  not  be  considered.  Hill  7-.  Beloit 
First  Nat.  Bank,  42  Kan.  364. 

A  trial  court  cannot,' where  there  is 
no  evidence  to  show  that  a  case  has 
been  altered  since  signature,  order  it 
to  be  amended  upon  the  ground  that 
it  does  not  conform  to  the  case  as 
settled  by  the  referee.  Taylor  v. 
Parker,  18  Minn.  79. 

An  amendment  of  the  case  as  set- 
tled, made  by  the  judge  below  on  ex 
parte  application  after  an  appeal  has 
been  taken,  is  wholly  void.  Dayton 
V.  Craik,  26  Minn.  135. 
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2.  By  Appellate  Court. — The  appellate  court  has  no  power  to 
add  to  or  alter  the  "  case  made  "  on  appeal.* 

3.  Proceedings  to  Bring  up  Ifore  Perfecft  Case.— Wliere  the  case 
made  is  defective,  the  party  complaining  may  in  some  jurisdictions 
move  for  a«certiorari  to  direct  the  trial-court  clerk  to  certify  up  a 
more  perfect  record.*  A  proper  proceeding  below  should  be 
made  to  correct  the  case  before  the  return  to  the  certiorari  is 
made,*  and  the  appellate  court  will  continue  the  case  on  appeal 
to  allow  the  corrections  to  be  made.'* 


Exception. — But  where  the  alteration 
made  by  a  judge  after  signature  and 
signing  turns  out  to  be  one  demanded 
by  justice,  and  originally  intended  to 
be  made  by  both  parties,  the  Supreme 
Court  will  not  necessarily  dismiss  the 
case.     "Wilson  v.  Janes,  29  Kan.  233. 

Setting  Aside  Case. — The  trial  judge 
may  set  aside  a  case  where  he  has 
been  induced  to  settle  it  by  deception 
or  fraud  of  an  attorney  in  the  cause. 
McKean  v.  Adams,  (City  Ct.),  27  N. 
Y.  Supp.  421. 

Supplementary  Proceedin  gs. — Supple- 
mentary proceedings  had  in  a  cause 
after  a  case  has  been  made  and  set- 
tled therein  must  be  brought  up  for 
review  by  a  new  case.  They  cannot 
be  properly  attached  to  the  case 
already  made.  Taylor  v.  Mason,  28 
Kan.  381. 

1.  Graham  v.  Shaw,  38  Kan.  734; 
Snavely  v.  Abbott  Buggy  Co.,  36 
Kan.  106;  Parker  v.  Remington  Sew- 
ing Mach.  Co.,  24  Kan.  31;  Salina 
Bldg.,  etc.,  Assoc,  v.  Beebe,  24  Kan. 
363;  Foil  Scott  v.  Deeds,  36  Kan.  621; 
Correll  v.  Georgia  Constr.,  etc.,  Co., 
35  S.  Car.  593. 

In  Snavely  w.  Abbott  Buggy  Co.,  36 
Kan.  106,  it  was  said:  "The  case  has 
been  brought  to  this  court  upon  a 
'  case-made '  for  the  Supreme  Court, 
and  such  '  case-made '  cannot  be 
amended  or  supplemented  in  this 
court  by  inserting  anything  therein 
or  attaching  anything  thereto  which 
did  not  belong  to  the  '  case-made,'  and 
constitute  a  part  thereof  when  it  was 
originally  settled  and  signed  by  the 
judge  and  attested  by  the  clerk  of  the 
court  below." 

Consequently  the  SupremeCourt  can- 
not amend  a  case  byattaching  thereto 
certified  copies  of  the  pleadings  or  other 
proceedings  not  referred  to  or  em- 
bodied therein.  Missouri, etc. .Transp. 
Co.  V.  Palmer,  19  Kan.  471;  Cohen  v. 
Trowbridge,  6  Kan.  385;  Hodgden  z/. 


Ellsworth  County,  10  Kan.  638;  Sulli- 
van V.  Leavenworth,  etc.,  R.  Co.,  17 
Kan.  503;  Thompson  v.  Williams,  30 
Kan.  114;  Fort  Scott  v.  Deeds,  36  Kan. 
621. 

In  a  Capital  Case  in  South  Carolina  it 
was  decided  that  although,  as  a  gen- 
eral rule,  the  Supreme  Court  could  not 
allow  on  appeal  an  amendment  to  the 
case  made  incorporating  an  additional 
exception  of  the  appellant,  yet  where 
the  life  of  the  appellant  was  at  stake 
it  would  be  permitted.  State  v.  Faile 
(S.  Car.,  1894),  19  S.  E.  Rep.  690. 

New  York, — Since  the  Court  of  Ap- 
peals must  hear  the  case  on  the  same 
record  as  was  presented  to  the  trial 
judge,  the  trial  judge  on  further  ap- 
peal to  the  Court  of  Appeals  cannot 
amend  the  case  without  the  consent  of 
the  general  term.  Clendenning  v. 
Lindner  (Super.  Ct.),  31  N.  Y.  Supp. 
844. 

2.  McDaniel  v.  King,  89  N.  Car.  30. 

Docketing  Transcript. — Before  apply- 
ing for  a  certiorari  the  applicant 
should  docket  a  transcript,  so  as  to 
vest  jurisdiction  of  the  appeal  in  the 
appellate  court.  State  v.  Freeman, 
114  N.  Car.  872;  Pipkin  v.  Green,  112 
N.  Car.  355;  Porter  v.  Western  N. 
Car.   R.   Co.,  106  N.  Car.  478. 

But  where  the  rest  of  the  record  is 
not  filed  before  a  motion  for  certiorari 
is  made,  the  motion  may  still  be  grant- 
ed if  no  objection  is  made  on  that 
account  by  the  respondent.  Broad- 
well  V.  Ray,  III  N.  Car.  457. 

When  Made. — The  motion  should  be 
made  before  t*he  case  is  reached  for 
argument.  State  v.  Harris,  114  N. 
Car.  831;  State  v.  Rhodes,  112  N.  Car. 

857- 

3.  McDaniel  v.  King,  89  N.  Car.  30. 

4.  McDaniel  v.  King,  89  N.  Car. 
30. 

By  Consent. — Parties  to  the  appeal 
may  (it  is  said  in  McDaniel  v.  King, 
89  N.   Car.  30)  also  correct  errors  in 
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Correction. 


In  What  Cases  Granted.— As  the  settlement  of  the  case  on  appeal 
hes  in  the  sound  discretion  of  the  trial  judge,*  a  certiorari  to 
bring  up  a  more  perfect  record  will  therefore  only  be  granted 
where  the  trial  judge  is  shown  to  have  omitted  or  misstated  by 
inadvertence  or  mistake,  something  which  should  properly  be 
embodied  in  the  case.* 


the  record  by  consent  in  the  appellate 
court. 

Bemitting  for  Kesettlement. — If  it  ap- 
pears on  appeal  that  the  case  made  is 
clearly  defective,  it  has  been  held  that 
it  may  be  remitted  on  motion  by  the 
appellate  court,  with  instructions  to 
the  trial  judge  to  resettle  it.  New 
York  Rubber  Co.  v.  Rothery,  112  N. 
Y.  595. 

So  the  general  term  of  the  Supreme 
Court  will  order  the  case  sent  up  to  be 
remitted  for  correction  where  the  ap- 
peal papers  are  so  imperfect  that  the 
question  supposed  to  have  arisen  can- 
not be  properly  examined.  Matter  of 
Strasburger's  Estate  (Supreme  Ct.),  27 
N.  Y.  St.   Rep.  509. 

The  appellate  court  cannot,  how- 
ever, direct  how  the  case  shall  be 
resettled,  as  it  rests  in  the  discretion 
of  the  trial  judge.  New  York  Rubber 
Co.  V.  Rothery,  112  N.  Y.  595. 

When  Motion  Granted. — Where  any 
matters  material  to  the  decision  of  the 
points  raised — as  affidavits  used  on 
motion  for  a  new  trial — have  been 
omitted,  the  court  may  order  a  reset- 
tlement. Gallaudet  v.  Steinmetz,  45  N. 
Y.   Super.  Ct.  239. 

Where  the  trial  judge  strikes  out 
material  parts  of  a  case,  a  motion  for 
a  resettlement  is  proper.  Young  v. 
Young  (C.  PI.),  18  N.  Y.  Supp.  116. 

So  where  it  appeared  by  affidavit  in 
the  appellate  court  that  the  trial  judge 
allowed  an  amendment  striking  out  a 
request  to  charge,  a  refusal,  and  ^n 
exception,  and  on  motion  for  resettle- 
ment it  appeared  that  the  alleged  re- 
quest, etc.,  were  made  as  proposed  in 
the  amendment,  the  motion  was 
granted.  New  York  Rubber  Co.  v. 
Rothery,  112  N.  Y.  592. 

Defect  must  be  Plain. — A  resettle- 
ment will  not  be  ordered  unless  the 
defect  in  the  case  is  very  plain,  and 
the  correction  desired  material.  Jack- 
son V.  Miller,  6  Cow.  (N.  Y.)  38. 

A  motion  to  remit  the  case  for  cor- 
rection will  not  be  granted  where  the 
correction  is  clearly  seen  to  be  imma- 


terial.    Edwards  v.   Porter,  28    Kan. 
700. 

Refnission  for  Proper  Statement  of 
Evidence. — It  is  not  proper  to  include 
the  stenographer's  minutes  of  the  evi- 
dence verbatim  by  question  and  an- 
swer. It  should  be  stated  in  narrative 
form.  Smith  v.  New  York  Cent.,  etc., 
R.  Co.,  30  Hun  (N.  Y.)  144;  Jewell  v. 
Van  Steenburgh,  58  N.  Y.  85;  How- 
land  V.  Woodruff,  60  N.  Y.  73.  And 
the  case  may  be  sent  back  for  resettle- 
ment where  it  sets  out  the  evidence  in 
hcec  verba.  Smith  v.  New  York  Cent., 
etc.,  R.  Co.,  30  Hun  (N.  Y.)  144; 
Mead  v.  Shea,  26  Hun  (N.  Y.)  393. 

Titne  for  Motion. — The  motion  for 
resettlement  should  be  made  at  the 
earliest  possible  moment.  Fish  v. 
Wood,  2  Abb.  Pr.  (N,  Y.  C.  PI.)  419. 

It  is  too  late  to  make  the  motion 
after  the  case  has  been  argued  and 
decided  in  the  appellate  court.  Fish  ?'. 
Wood,  2  Abb.  Pr.  (N.  Y.  C.  PI.)  419. 

Appellant  must  Act  Prompt  Iv.  — 
Where  the  appellate  court  withholds 
its  decision  on  a  case  appealed  and 
argued,  in  order  to  allow  the  appellant 
to  perfect  the  case  in  some  matters 
essential  to  a  decision,  he  must  act 
promptly  and  before  the  next  term  of 
the  court.  Gray  v.  American  Hank 
Note  Co.  (C.  PL),  39  N.  Y.  St.  Rep.  97. 

Withdrawal. — Where  the  case  is  sent 
up  unattested  by  the  clerk,  the  plain- 
tiff may,  on  proper  application,  with- 
draw it  temporarily,  and  have  it 
duly  attested.  Pierce  v.  Myers,  28 
Kan.  364. 

1.  Currie  v.  Clark,  go  N.  Car.  18; 
State  V.  Gooch,  94  N.  Car.  985. 

The  appellate  court  in  issuing  h 
mandamus  or  certiorari  cannot  control 
the  discretion  of  the  trial  judge  by 
directing  what  the  case  made  shall 
include.  Boyer  v.  Teague,  106  N. 
Car.  574;  State  v.  Gay,  94  N.  Car.  822; 
Mayo  v.  Leggett,  96  N.  Car.  238; 
Porter  v.  Western  N.  Car.  R.  Co.,  97 
N.  Car.  63. 

2.  Currie  v.  Clark,  90  N.  Car.  17; 
State  ».  Gooch,  94  N.  Car.  982;  Ware  ». 
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Motion  to  Semand. — The  motion  to  remand  a  case  for  resettlement 
by  tlie  trial  judge  must  be  made  in  writing.*  The  motion  for  a 
certiorari  or  to  remand  the  case  made  for  correction  must  show 
that  the  correction  sought  is  material.* 


Nisbet,  92  N.  Car.  202;  Cheek  v.  Wat- 
son, 90  N.  Car.  302;  Mayo  v.  Leggett, 
96  N.  Car.  237;  State  v.  Gay,  94  N. 
Car.  822;  State  v.  Miller,  94  N.  Car. 
902;  McDaniel  v.  King,  89  N.  Car. 
29. 

When  not  Granted. — It  will  not  be 
granted  where  it  appears  that  the 
alleged  defects,  or  matters  alleged  to 
be  erroneously  omitted,  were  called 
to  the  attention  of  the  trial  judge,  and 
considered  by  him,  on  the  settlement. 
Currie  v.  Clark,  90  N.  Car.  17. 

How  Shown. — The  fact  that  the  mis- 
statement or  omission  was  by  inad- 
vertence must  be  shown  by  affidavit 
of  the  party  complaining,  and  that  the 
judge  "  would  probably  make  the 
correction."  Ware  v.  Nisbet,  92  N. 
Car.  202. 

Negligence  of  the  Appellee. — The  writ 
will  be  granted  to  enable  the  appel- 
lant to  perfect  the  appeal  where  the 
failure  to  bring  up  a  valid  case  made 
on  the  appeal  was  due  to  the  negli- 
gence, default,  or  deliberate  wrong- 
doing of  the  appellee.  Mott  v.  Ram- 
say, 91  N.  Car.  252. 

So,  where  the  appellee's  counsel 
refused  to  sign  the  appellant's  case 
where  dulysubmitted  to  him, but  failed 
to  keep  his  promise  to  prepare  a  case 
of  his  own  and  get  the  judge  to  settle 
the  diffrrences,  it  will  be  granted. 
Mott  V.  Ramsay,  91  N.  Car.  252. 

On  Certiaoate  of  Trial  Judge. — Where 
the  trial  judge  certifies  that  a  material 
omission  has  been  made  through  his 
inadvertence,  as  of  the  evidence,  a 
certiorari  may  be  granted,  even  after 
the  case  has  been  argued,  if  it  has 
not  been  as  yet  considered  in  confer- 
ence.    Boyer  v.  Teague,  106  N.  Car. 

571- 

The  appellate  court  will  not  allow 
the  record  to  be  withdrawn  for  a  cor- 
rection in  the  case  by  the  judge,  where 
he  certifies  that  there  is  no  error  and 
that  he  will  make  no  change  in  the 
case.  Walker  v.  Scott,  io5  N.  Car. 
56. 

When  no  Case  Settled.  —  In  North 
Carolina  where  a  certiorari  is  granted 
because  no  case  on  appeal  has  been 
prepared,  the  Supreme  Court  will  limit 
the  time  within  which  the  case  may  be 


prepared  and  served  by  the  appellant, 
and  in  case  the  parties  do  not  agree, 
it  will  be  settled  as  directed  by  section 
550  of  the  code.  Sparks  v.  Sparks,  92 
N.  Car.  359. 

Where  an  appellant  submitted  a  case 
to  appellee,  who  objected  thereto,  and 
the  case  was  submitted  to  the  judge, 
who  failed  to  settle  it,  and  also  failed 
to  settle  a  second  case  submitted  in 
the  same  manner — held,  a  proper  case 
for  certiorari.  Sparks  v.  Sparks,  92 
N.  Car.  359. 

1.  McCoy  V.  Lassiter,  94  N.  Car. 
131. 

2.  Porter  v.  Western  N.  Car.  R. 
Co.,  97  N.  Car.  63. 

Grounds  for  Petition. — The  grounds 
on  which  the  petitioner  rests  his  belief 
that  the  trial  judge  would  make  the 
proposed  corrections  must  be  stated. 
It  is  not  enough  simply  to  aver  his 
belief  that  the  judge  would  make 
them.  Porter  v.  Western  N.  Car.  R. 
Co.,  97  N.  Car.  63. 

The  grounds  for  reasonable  belief 
should  be  shown.  Riggan  v.  Sledge 
(N.  Car.,  -1895),  20  S.  E.  Rep.  1016. 

So  it  was  said  in  Mayo  v.  Leggett,  96 
N.  Car.  240,  "the  utmost  which  this 
court  can  do,  upon  the  suggestion  that 
an  unintentional  omission  or  mistake 
has  occurred,  is  to  remand  the  cause, 
or  award  a  certiorari  to  give  the 
judge  an  opportunity,  if  he  thinks 
proper,  to  make  a  correction." 

A  certiorari  will  be  granted  to  the 
appellant  to  enable  him  to  complete 
the  record  by  the  incorporation  of 
material  evidence  inadvertently  omit- 
ted from  the  case  made  on  settle- 
ment. Broadwell  z'. -Ray,  112  N.  Car. 
191. 

Omission  of  Exceptions. — Where  the 
judge  omits  exceptions  seasonably 
taken  on  the  trial,  a  certiorari  will  lie 
to  have  them  incorporated.  Lowe  v. 
Elliott,  107  N.  Car.  718;  State  v. 
Black,  109  N.  Car.  857. 

When  Case  Lost. — When  a  case  made 
is  lost  through  the  carelessness  or 
fraud  of  a  party  below,  the  appellate 
court  has  an  inherent  right,  where  it 
has  obtained  jurisdiction  of  a  cause 
on  a  transcript,  to  require  its  repro- 
duction,  or,  failing    that,   to    reverse 
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XIII  CONSTEUCTION  OF  THE  Case-1.  Verity.- The  case  on  appeal 
as  settled  by  the  trial  judge  imports  absolute  verity.*  Accord- 
ingly evidence  dehors  the  record  is  not  admissible  in  the  appel- 
late court,  to  explain,  supplement,  or  contradict  it/-* 

2.  Conflict  with  Record.— The  recitals  of  the  record,  as  to  matters 
properly  included  therein,  prevail  over  conflicting  recitals  of  the 
casfe  made.^ 


and  remand  the  cause  for  a  new  trial. 
Toof  V.  Cragun,  53  Kan.  139;  Johnston 
V.  Whitehead,  109  N.  Car.  208;  Bailey 
V.  Brown,  105  N.  Car.  127. 

1.  State  V.  Debnam,  98  N.  Car.  712; 
McDaniel  v.  King,  89  N.  Car.  29;  State 
V.  Miller,  94  N.  Car.  902;  State  v. 
Gooch,  94  N.  Car.  982;  State  v.  Reid, 
I  Dev.  &  B.  (N.  Car.)  377;  State  v. 
Ephraim,  2  Dev.  &  B.  (N.  Car.)  162; 
Walker  v.  Scott,  106  N.  Car.  56;  Mc- 
Coy V.  Lassiter,  94  N.  Car.  131;  Cheek 
V.  Watson,  90  N.  Car.  302;  Sheriff  v. 
Welborn,  14  S.  Car.  487;  State  v. 
Leonard,  32  S.  Car.  201;  Stepp  v.  Na- 
tional Life,  etc.,  Assoc,  37  S.  Car. 
417;  Correll  v.  Georgia  Constr.,  etc., 
Co.,  35  S.  Car.  593;  McNamee  v. 
Huckabee,  20  S.  Car.  195. 

An  exception,  or  the  case  stated 
for  an  appeal  to  the  Supreme  Court, 
is  here  taken  to  be  absolutely  true  as 
to  all  matters  which  occur  on  the  trial, 
or  purport  to  have  been  acted  in  the 
court  from  which  the  appeal  comes. 
State  V.  Reid,  i  Dev.  &  B.  (N.  Car.) 
377- 

Conclusive  as  to  Facts. — The  case, 
therefore,  is  conclusive  as  to  what 
took  place  at  the  trial;  and  the  min- 
utes of  the  clerk  cannot  be  referred  to 
to  show  what  legal  questions  were 
raised  at  the  trial.  Scott  v.  Morgan, 
94  N.  Y.  514. 

Amendment.  —  The  appellate  court 
cannot,  therefore,  permit  the  case  on 
appeal  appearing  in  the  record  to  be 
varied  or  amended  by  adding  thereto 
matters  suggested  to  the  court  upon 
affidavit.  Covington  v.  Newberger, 
99  N.  Car.  523. 


2.  McDaniel  v.  King.  89  N.  Car.  29. 
By  Affidavit.— The  affidavits   of  the 

parties  or  counsel  will  not  be  received 
by  the  appellate  court  to  correct  the 
recitals  of  the  case.  McDaniel  v. 
King,  89  N.  Car.  29. 

Statement  of  Trial  Judge.— So  a  state- 
ment in  the  record,  by  the  trial  judge, 
that  "it  was  agreed  that  the  court 
should  make  statement  of  case  on 
appeal  without  notice  to  counsel." 
cannot  be  contradicted  by  evidence 
collateral  to  the  record.  McCoy  v. 
Lassiter,  94  N.  Car.  133. 

3.  State  V.  Carlton,  107  N.  Car.  957; 
Farmer  v.  Willard,  75  N.  Car.  401; 
State  V.  Keeter,  80  N.  Car.  472; 
Adrian  v.  Shaw,  84  N.  Car.  832;  Mc- 
Canless  v.  Flinchum,  98  N.  Car.  358; 
McNeill  V.  Lawton,  97  N.  Car.  16. 

Where  Case  is  Assumed  Correct. — But 
statements  of  matters  which  should 
more  properly  be  stated  in  the  record 
proper  will  be  held  true  where  stated 
in  the  case  made  if  the  record  proper 
is  silent.  Fore  v.  Western  N.  Car.  R. 
Co.,  loi  N.  Car.  526.  As  an  entry  of 
appeal.  Fore  v.  Western  N.  Car.  R. 
Co.,  loi  N.  Car.  526;  Allison  v.  Whit- 
tier,  loi  N.  Car.  490. 

Rule  in  North  Carolina. — Where  the 
discrepancy  is  material  it  is  held  in 
North  Carolina  that  a  new  trial  should 
be  ordered.  Cansler  v.  Cobb,  77  N. 
Car.  30. 

Findings. — Where  the  findings  con- 
tained in- the  case  as  settled  by  a  ref- 
eree differ  from  those  contained  in 
his  report,  the  former  will  be  deemed 
correct.  Schwinger  v.  Raymond,  83 
N.  Y.  192. 
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CAUSE  OF  ACTION. 

See  article  ACTIONS,  Vol.  I.,  p.  ii6. 

CEMETERIES   AND    BURIALS. 

By  R.  A.  Daly. 

I.  Laying  out  and  Enlargement  of  Cemeteeies,  910. 
II.  Actions  Concerning  Cemeteries,  9^1. 

1.  Ejectment  and  Trespass,  911. 

2.  Damages  to  Graves  and  Monuments,  911. 

III.  Actions  Concerning  the  Body,  911. 

1.  At  Law,  911. 

2.  Proceedings  in  Equity,  912. 

IV.  Indictments,  912. 

1.  Generally,  912. 

2.  Requisites,  917.. 

I.  Laying  out  and  Enlargement  of  Cemeteries— petition. — An 
application  to  condemn  land  for  cemetery  purposes  must  show 
upon  its  face  that  the  boundaries  set  forth  do  not  come  within  a 
forbidden  area  or  conflict  with  statutory  regulations  concerning 
the  same,*  and,  when  so  required  by  the  statute  under  which  pro- 
ceedings are  had,  that  the  proposed  cemetery  is  designed  for  pub- 
lic use.* 

Parties  Defendant. — A  complaint,  in  proceedings  to  acquire  land  for 
a  cemetery,  properly  joins  all  parties  as  defendants  whose  lands 
are  to  be  affected  thereby.' 

1.   Fork     Ridge    Baptist     Cemetery  cognizance  of  the   matter,  a  petition 

Assoc.  V.  Redd,  33  W.  Va.  262.  signed  by  five  persons  was   held  suf- 

Signatures   to   Petition. — In    Fore  v.  ficient,   without  alleging  in  so  many 

Hoke,  48  Mo.  App.  254,  under  a  stat-  words  that  five  or  more  persons  could 

ute  of  that  state  providing  that  under  not  so  agree. 

certain  proceedings  to  enlarge  a  cem-  2.   Evergreen    Cemetery    Assoc,   v. 

etery,  whenever  the  public  interested,  Beecher,  53  Conn.  551. 

to  the  number  of  five  or  more,  cannot  3.  Evergreen    Cemetery   Assoc,    v. 

agree  as  to  the  price  to  be  paid,  the  Beecher,  53  Conn.  551. 
court  will,  upon  proper  petition,  take 
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the  Body. 


II.  Actions  Conceening  Cemeteeies— 1.  Ejectment  and  Trespass. 

— A  person  or  corporation  holding  the  title  in  fee  to  a  cemetery- 
lot,  but  for  the  purpose  of  sepulture  only,  is  a  proper  party  plain- 
tiff in  an  action  of  ejectment*  or  trespass  concerning  the  lot;* 
but  the  complaint  must  show  title  or  interest  in  the  parties  plain- 
tiff, sufficient  to  support  the  action  they  seek  to  maintain.' 
Equity  will  also  protect  the  legal  owners  of  such  grounds  in  the 
lawful  possession  thereof.* 

2.  Damages  to  Graves  and  Monuments. — A  descendant  may  apply 
to  a  court  of  equity  to  prevent  the  desecration  of  an  ancestor's 
grave. **  And  the  person  erecting  a  monument  over  the  grave  or 
in  honor  of  a  deceased  person  may  maintain  an  action  for  dam- 
ages thereto  ;  *  but  the  cause  of  action  will  survive  to  the  heirs  of 
the  person  in  whose  honor  it  was  erected,  not  to  the  heirs  of  the 
person  erecting  it.'' 

III.  Actions  Conceening  the  Body— 1.  At  Law.— An  action  at 
law  may  be  maintained  for  the  breach  of  any  contract  concerning 
the  custody  and  care  of  the  body  prior  to  burial,  at  the  instance 
of  any  party  in  the  legal  custody  of  such  body  and  charged  with 
the  duty  of  burial.**  Such  persons  may  also  invoke  mandamus 
proceedings  against  the  cemetery  authorities  refusing  to  receive 
a  body  entitled  to  interment  in  their  grounds.* 

It  would  seem  also  that  an  action  lies,  by  the  parties  incensed 


1.  The  case  of  New  York  Bay  Cem- 
etery Co.  V.  Buckmaster,  49  N.  J.  L. 
449,  was  an  action  of  ejectment  by  the 
heir  of  the  original  purchaser,  claim- 
ing title  as  such  heir  by  virtue  of  the 
following  habendum  in  a  deed  to  her 
father:     "To    have    and    to    hold    the 

granted    premises    to    the  said 

heirs  and  assigns,  for  the  use  of  sep- 
ulture only,  and  to  or  for  no  other 
uses  whatever;  subject,  however,  to 
the  conditions  and  limitations  and 
with  the  privileges  specified  in  the 
rules  and  regulations  now  made  or 
that  may  hereafter  be  made  and  adopt- 
ed by  the  managers  of  the  said  ceme- 
tery for  the  government  of  the  lot 
holders  and  visitors  of  the  same." 

Trustees. — The  trustees  holding  the 
fee  in  trust  for  burial  purposes  are 
the  proper  parties  plaintiff  in  such  an 
action.  Board  of  Health  v.  East  Sag- 
inaw, 45  Mich.  257. 

2.  Smith  V.  Thompson,  55  Md.  5; 
Meagher  v.  Driscoll,  99  Mass.  281; 
Corven's  Case,  12  Co.  105;  Hayne's 
Case,  12  Co.  113;  Rex  v.  Lynn,  2  T.  R. 

733- 

3.  Redwood  Cemetery  Assoc,  v. 
Bandy,  93  Ind.  246. 
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4.  Even  against  mere  trespass. 
First  Evangelical  Church  v.  Walsh, 
57  111-  363. 

5.  This  right  does  not  depend  upon 
the  question  of  testacy  or  intestacy. 
Mitchell  V.  Thorne  (Supreme  Ct.),  32 
N.  Y.  St.  Rep.  958. 

6.  Frances  v.  Ley,  Cro.  Jac.  367; 
Spooner  v.  Brewster,  3  Bing.  136. 

7.  Sabin  v.  Harkness,  4  N.  H.  415. 

8.  Renihan  v.  Wright,  125  Ind.  539. 
See  also  Am.  &  Eng.  Ency.  Law, 
title  Dead  Bodies. 

Beplevin  for  Coffin. —  An  action  of 
replevin  does  not  lie  for  a  coffin  con- 
taining a  human  body,  when  once  in- 
terred. Guthrie  v.  Weaver,  i  Mo. 
App.  136. 

9.  Mount  Moriah  Assoc,  v.  Com.,  81 
Pa.  St.  235;  Brown  v.  Cur6,  etc.,  de 
Montreal,  L.  R. ,  6  P.  C.  157.  In  the 
latter  case  the  petition  was  for  a 
mandamus.  The  court  issued  a  sum- 
mons to  the  cemetery  authorities  to 
show  cause  why  such  writ  should  not 
issue.  It  was  held  that,  according  to 
the  code  of  procedure  of  that  prov- 
ince, the  writ  of  summons  was  cor- 
rect. See  also  Am.  &  Eng.  Ency. 
Law,  title  Cemeteries. 
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Bequisites 


thereby,  to  recover  damages  for  the  desecration  and  mutilation  of 
a  corpse.* 

2.  Proceedings  in  Equity. — Controversies  as  to  the  burial  of  the 
dead  in  this  country  are  generally  cognizable  in  courts  of  equity,* 

IV.  Indictments — 1.  Generally. — The  only  remedy  traceable  to 
the  common  law  and  yet  remaining  is  indictment  for  designated 
offenses  committed ;  for  example,  the  disinterment  of  a  human 
body ;  ^  or  the  failure  to  properly  bury  the  body  by  the  person 
upon  whom  that  duty  devolves  ;^  or  preventing  an  inquest  where 
such  is  required  by  law.^ 

2.  Requisites. — The  indictment  should  contain  a  description  of 
the  character  and  location  of  the  grounds  where  the  offense  was 
committed,  when  the  place  of  interment  is  an  essential  ingredient,® 
though  the  acts  complained  of  were  committed  in  a  part  of  the 
lot  described  actually  used  as  a  burying-ground.  But  it  is  not 
necessary  to  allege  any  ownership  of  the  same  ;''  neither  need  it 
appear  in  the  indictment  whether  such  cemetery  is  a  public  or  a 
private  ground,  when  the  offense  relates  to  either.* 

In  setting  forth  statutory  offenses  of  this  nature,  while  it  may 
generally  be  sufficient  if  the  indictment  follows  the  words  of  the 
statute,*  every  necessary  ingredient  of  the  offense  created  by  the 

V.     Soleguard,    Andr.    231;      Bishop 
New  Crim.  Law  231. 

6.  Phillips  V.  State,  29  Tex.  226. 
While  in  this  case  the  question  was 
not  directly  raised,  the  court  with 
some  hesitation  considered  the  allega- 
tion in  the  following  form  sufficient, 
to  wit,  "  A  certain  graveyard  near 
the  town  of  Wharton,  in  Wharton 
county." 

Metes  and  Bounds. — In  Com.  v.  Well- 
ington, 7  Allen  (Mass.)  299,  in  an  in- 
dictment for  wrongfully  desecrating 
and  disfiguring  a  public  burying- 
ground,  it  was  held  unnecessary  to 
describe  it  by  metes  and  bounds;  but 
if  so  described,  the  proof  must  strictly 
conform  thereto,  and  the  failure  so  to 
do  would  prove  fatal,  even  though  the 
acts  complained  of  were  committed  in 
a  part  of  the  lot  described,  which  part 
was  actually  used  as  a  burjnng- 
ground. 

7.  Such  a  description  may  be  disre- 
garded as  surplusage.  Com.  v.  Coo- 
ley,  10  Pick.  (Mass.)  37. 

8.  So  held  in  Lay  v.  State  (Ind. 
App.,  1895),  39  N.  E.  Rep.  768,  an  in- 
dictment under  Ind.  Rev.  Stat.  1894, 
§  2141,  which  makes  it  an  offense 
to  wilfully  remove  any  fence  or  other 
work  in  or  around  any  public  or 
private  cemetery  or  burial-place. 

9.  State  V.  Wilson,  94  N.  Car.  1015. 
This  case  was  a    prosecution    under 


1.  Larson  v.  Chase,  47  Minn.  307. 

Plea— Justification. — An  answer  seek- 
ing to  justify  the  removal  of  a  body 
from  a  grave,  under  license  of  an  al- 
leged owner,  need  not  set  forth  the 
source  of  such  title.  Hamilton  v.  New 
Albany,  30  Ind.  482. 

2.  Weld  V.  Walker,  130  Mass.  422; 
Matter  of  Beekman  St.,  4  Bradf.  (N. 
Y.!503;  Pierce  v.  Swan  Point  Ceme- 
tery, 10  R.  I.  227. 

Place  of  Burial. — In  Snyder  v.  Snyder, 
Co  How.  Pr.  (N.  Y.  Supreme  Ct.)  368, 
a  contest  between  the  widow  and  the 
only  surviving  son  by  a  former  wife 
(the  second  marriage  being  fruitless), 
the  court,  quoting  with  approval  from 
Pierce  v.  Swan  Point  Cemetery,  10  R. 
I.  227,  said:  "  The  court  should  as- 
sume an  equitable  jurisdiction  over 
the  subject,  somewhat  in  analogy  to 
the  care  and  custody  of  infants,  and 
make  such  a  disposition  as  should 
s;:em  to  be  best  and  right  under  all  the 
circumstances."     The  son  prevailed. 

3.  Rex  V.  Lynn,  2  T.  R.  733;  Com. 
V.  Cooley,  10  Pick.  (Mass.)  37.  See 
Am.  &  Eng.  Ency.  Law,  title  Dead 
BoniES. 

\.  Rex  V.  Cundick,  D.  &  R.  N.  P. 
C.  13,  12  Eng.  Cas.  Moake's  Notes 
668;  Reg.  v.  Feist,  Dears.  &  B.  C.  C. 
59,  8  Cox.  C.  C.  18;  Bishop  New 
Crim.  Law,  §  1188. 

6.   Rex  V.    Proby,    Keny    250;    Rex 
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Beqoisitfis 


statute  must  be  covered  by  the  indictment.* 

Conclusion. — All  Such  indictments  for  statutory  offenses  should 
conclude  with  the  words  "contrary  to  the  form  of  the  statute," 
etc.  {contra  forma)n  statuti).^ 


the  statute  of  North  Carolina  for  de- 
facing a  tombstone;  and  it  was  held 
unnecessary  to  designate  the  name  of 
the  person  whose  tomb  had  been  de- 
faced, or  to  charge  hac  verba  that  the 
dead  body  was  that  of  a  human  being. 

"  Unlawful."  —Where  the  statute  pro- 
hibits certain  specified  acts  and  fixes 
a  penalty  for  their  commission,  the 
indictment  need  not  use  the  term  "  un- 
lawful "  in  the  description  of  the  of- 
fense. State  V.  M'Clure,  4  Blackf. 
(Ind.)328. 

Removing  or  Destrojdng. — Under  a 
statute  which  makes  it  an  offense  to 
destroy,  injure,  or  remove  any  fence, 
etc.,  an  indictment  which  charges  that 
the  defendant  did  destroy  and  remove, 
etc.,  is  good.  In  upholding  an  in- 
dictment in  this  form,  Phillips  v. 
State,  29  Tex.  226,  Willie,  J.,  said: 
"  The  indictment  charges  conjunc- 
tively acts  constituting  the  offense 
which  are  stated  disjunctively  in  the 
statute.  This  is  always  proper  and 
allowable  where  a  statute  makes  two  or 
more  distinct  acts,  connected  with  the 
same  transaction,  indictable,  each  one 
of  which  may  be  considered  as  repre- 
senting a  stage  in  the  same  offense." 

Violating  Sepulture. — A  statute  of 
California,  headed  "  Violating  Sepul- 
ture and  the  Remains  of  the  Dead," 
read:  "  Every  person  who  mutilates, 
disinters,  or  removes  from  the  place 
of  sepulture  the  dead  body  of  a  hu- 
man being,  without  authority  of  law, 
is  guilty  of  a  felony.  But  the  pro- 
visions of  this  section  do  not  apply  to 
any  person  who  removes  the  dead 
body  of  a  relative  or  friend  for  re- 
interment." In  People  v.  Dalton,  58 
Cal.  226,  an  indictment  under  this 
statute  was  held  sufficient  in  t»he  fol- 
lowing language:  "Violating  sepul- 
ture, committed  as  follows:  The  said 
E.  D. ,  on  the  8th  day  of  July,  1879.  at 
the  city  and  county  of  S.,  without  au- 
thority of  law,  disinterred  and  re- 
moved from  its  place  of  sepulture  at 
Laurel  Hill  Cemetery,  in  said  city  and 
county,  the  dead  body  of  E.  L.,  a  hu- 
man being,  the  said  dead  body  not 
being  the  dead  body  of  a  friend  or  rel- 
ative of  the  said  E.  D.,  removed  for 
disinterment." 


Public  Burial  Ground.— In  Com.  v. 
Viall,  2  Allen  (Mass.)  512,  an  ancient 
burial-ground  which  for  sixty  years 
had  been  separated  by  a  fence  from 
the  adjoining  land,  and  used  occasion- 
ally for  burials,  was  described  as  a 
public  burial-ground  in  an  indictment 
for  destroying  trees  in  a  place  of 
burial  (an  offense  under  the  statutes 
of  Massachusetts).  The  grounds  could 
only  be  reached  by  a  way  which  had 
always  been  used  for  the  purpose, 
over  an  adjoining  estate  of  which  it 
was  originally  a  part,  and  the  owners 
of  which  had  built  and  maintained  the 
fence  for  their  own  convenience,  and 
had  depastured  the  burial-ground,  cut 
the  trees  upon  it,  and  cultivated  parts 
of  it  at  their  pleasure,  under  a  claim 
of  right;  and  no  one  else  had  exer- 
cised or  claimed  any  contract  over  the 
same  until  the  town  in  which  it  lay 
assumed  the  charge  thereof,  within 
three  years  of  the  action. 

Unauthorized. — In  Com.  v.  Loring,  8 
Pick.  (Mass.)  370,  an  indictment  was 
drawn  under  a  statute  of  Massachu- 
setts, imposing  a  penalty  on  those  who 
should  disinter,  etc.,  "  not  being  au- 
thorized by  the  board  of  health  or  the 
selectmen  of  any  town."  It  was  held 
that  this  meant  the  selectmen  or  board 
of  iiealth  of  tiie  lown  where  the  body 
was  interred,  and  an  indictment  with 
such  a  negative  was  sufficient.  In  re- 
ferring to  the  rule  of  strict  construc- 
tion of  penal  statutes,  Parker,  C.J., 
said,  "The  rule  does  not  exclude  the 
application  of  common  sense  to  the 
terms  made  use  of  in  the  act,  in  order 
to  avoid  an  absurdity  which  the  legis- 
lature ought  not  to  be  presumed  to 
have  intended." 

1.  For  Dissection. — A  statute  of  Mas- 
sachusetts made  it  an  indictable  of- 
fense to  remove  a  dead  body  for  the 
purpose  of  dissection.  Held,  that  an 
indictment  under  this  section  must  not 
only  aver  a  removal  of  a  dead  body, 
but  also  allege  that  the  same  was 
done  with  the  intent  to  use  or  dispose 
of  the  said  body  for  the  purpose  o£ 
dissection.  Com.  v.  Slack,  19  Pick. 
(Mass.)  304. 

2.  Com.  V.  Cooley,  10  Pick.  (Mass.) 
37- 


L 
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CERTIFICATE    OF    DOUBT 

OR  PROBABLE  CAUSE. 
By   H.  R.  Franklin. 

I.  Definition,  914- 
IL  The  Certificate  in  General,  914. 

1.  Who  may  Grant,  914. 

2.  How  Application  should  be  Made,  915. 

3.  When  it  will  be  Granted,  <^i^. 

4.  When  it  will  be  Denied,  916. 

ni.  The  Certificate  on  Appeal,  917- 

I.  Definition. — A  certificate  of  doubt  is  nothing  more  than  a 
certificate  that  the  case  is  debatable,  either  because  the  case  is  so 
lacking  in  clearness  as  to  be  frivolous  and  vexatious,  or  because  it 
is  one  upon  which  there  may  be  an  honest  difference,  of  opinion.^ 

II.  The  Certificate  in  General— 1.  Who  may  Grant. — A  cer- 
tificate of  doubt  may  be  granted  either  by  the  judge  of  the  trial 
court  or  by  a  justice  of  the  Supreme  Court  or  of  the  Court  of 
Appeals  when,  in  his  opinion,  a  reasonable  doubt  arises  whether 
the  judgment  should  stand.* 

1.  People  V.  Valencia,  45  Cal.  304;  trial  or  of  a  justice  of  the  Supreme 
People  V.  Wentworth,  3  N.  Y.  Cr.  Court  that,  in  his  opinion,  there  is 
Rep.  iii;  In  re  Adams,  81  Cal.  163.         reasonable  doubt    whether  the  judg- 

This  Article  treats  of  the   certificate  ment  should  stand,  but  not  otherwise, 

of    doubt    under    the    statutes    of  the  And  the  appellate  court   may  order  a 

states    of  New    York   and    California,  new  trial  if  it  be  satisfied  that  the  ver- 

The  certificate  itself  being  a  creature  diet  against  the  prisoner  was  against 

of  statute,  the  law  applicable  thereto,  the    weight    of    evidence    or    against 

as   stated    in  the  text,   is    necessarily  law,   or  that    justice    requires    a  new 

local,  and  must  therefore  be  considered  trial,    whether    any    exception    shall 

with   more    or    less   limitation.     The  have  been   taken  or  not  in  the  court 

two  states  above  mentioned   seem  to  below."      N.  Y.  Code  of  Crim.   Pro. 

be  the  only  ones  having  express  stat-  §  527. 

utory    provisions     relating     to     this  The  California  Statute. — "  An  appeal 

method  of  procedure.  to   the   Supreme  Court   from  a   judg- 

2.  The  New  York  Statute. — "An  ap-  ment  of  conviction  stays  the  execu- 
peal  to  the  Supreme  Court  from  a  tion  of  the  judgment  in  all  capital 
judgment  of  conviction  or  other  de-  cases,  and  in  all  other  cases  upon  fil- 
termination  from  which  an  appeal  can  ing  with  the  clerk  of  the  court  in 
be  taken  stays  the  execution  of  the  which  the  conviction  was  had  a  cer- 
judgment  or  determination,  upon  fil-  tificate  of  the  judge  of  such  court,  or 
ing  with  the  notice  of  appeal  a  certifi-  of  a  justice  of  tlie  Supreme  Court 
cate  of  the  judge  who  presided  at  the  that,  in  his  opinion,  there  is  probable 
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in  General. 


2.  How  Application  should  be  Made.— The  apph'cation  should  be 
made  to  one  judge  only,  and  not  to  several  and  successive  judges; 
especially  where  it  appears  that  there  has  been  a  full  and  careful 
investigation  of  the  whole  case  by  the  judge  who  first  heard  it.* 

3.  When  it  will  be  Granted. — The  test  is,  did  anything  occur  in 
the  course  of  the  trial  to  raise  a  reasonable  doubt  whether  the 
judgment  should  stand  ?  If  so,  the  application  should  be  granted, 
and  in  appealed  cases  it  operates  as  a  stay  of  the  execution  of  the 
judgment,  pending  the  appeal.* 


cause  for  the  appeal,  but  not  other- 
wise."    Cal.  Pen.  Code,  §  1243. 

"  Probable  Cause  for  the  Appeal. " — 
This  statutory  expression  means,  in 
the  language  of  Beatty,  C.J.,  "that 
there  is  presented  a  case  that  is  de- 
batable; a  case  that  is  not  clearly  and 
palpably  frivolous  and  vexatious;  a 
case  upon  which  there  may  be  an 
honest  difference  of  opinion."  In  re 
Adams,  81  Cal.  163. 

The  phrase  "  probable  cause  for  the 
appeal "  is  not  the  equivalent  of 
"  probable  ground  for  the  reversal  of 
the  judgment."  In  r^  Adams,  81  Cal. 
163. 

1.  People  V.  McKane  (Supreme  Ct.) 
28  N.  Y.  Supp.  175;  People  v.  Tweed, 
67  Barb.  (N.  Y.)  496;  People  v.  Went- 
worth,  3  N.  Y.  Cr.  Rep.  in;  Harris  v. 
Clark,  2  Barb.  (N.  Y.)  loi;  Loring  v. 
U.  S.  Vulcanized  Gutta  Percha  Belting, 
etc.,  Co.,  30  Barb.  (N.  Y.)  646. 

"Although  it  is  not  in  terms  pro- 
vided in  section  527  of  the  Code  of 
Criminal  Procedure,  or  in  section  529, 
that  an  application  to  one  judge  only 
shall  be  made  for  a  certificate,  it  is  to 
be  observed  that  the  sections  do  not 
in  terms  authorize  applications  to 
be  made  to  several  and  successive 
judges."  Per  Hardin,  J.,  in  People  v. 
McKane  (Supreme  Ct.),  28  N.  Y.  Supp. 

175- 

2.  People  V.  Wentworth,  3  N.  Y.  Cr. 
Rep.  in;  People  v.  Bragle,  10  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  300; 
People  V.  Sharp  (Supreme  Ct.),  9  N. 
Y.  St.  Rep.  155;  People  v.  Hess  (Su- 
preme Ct.),  26  N.  Y.  Supp.  630;  N.  Y. 
Code  Crim.  Pro.,  §527;  Cal.  Pen.  Code, 

§  1243- 

The  Correct  Rule. — "If  the  judge  in 
bringing  his  judicial  mind  to  bear  on 
the  record  should  entertain  any  doubt 
as  to  the  correctness  of  matters  decided 
adversely  to  the  prisoner,  although  he 
might  in  his  own  mind,  for  the  pur- 
poses of  judgment,  resolve  that  doubt 


against  the  prisoner,  he  should  grant 
the  certificate."  People  v.  Valencia, 
45  Cal.  304. 

Positive  Conclusion  Unnecessary. — In 
People  V.  Emerson  (Supreme  Ct.),  20 
N.  Y.  St.  Rep.  21,  Lawrence,  J.,  said: 
"In  reaching  this  conclusion  I  am 
well  aware  of  the  fact  that,  upon  appli- 
cations of  this  character,  it  is  not  nec- 
essary for  the  justice  to  whom  the 
application  is  made  to  arrive  at  the 
positive  conclusion  that  the  court 
before  which  the  trial  was  had  erred 
in  law,  but  that  it  is  enough  if  he  has 
a  reasonable  doubt  as  to  the  correct- 
ness of  the  law."  People  v.  Bragle, 
ID  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
300;  People  z/.  Lohman,  2  Barb.  (N.  Y.) 
450;  People  V.  Hendrickson,  i  Park. 
Cr.  Rep.  (N.  Y.)  396. 

Conviction  Regular  and  Valid. — Even 
if  the  trial  judge  be  satisfied  that  the 
prisoner  was  regularly  and  lawfully 
convicted,  he  must  grant  a  certificate 
of  probable  cause  and  also  stay  the 
execution,  pending  the  appeal,  unless 
the  case  admits  of  no  rational  doubt 
or  serious  discussion.  In  re  Adams, 
81  Cal.  163. 

The  certificate  can  in  a  proper  case 
be  given  in  any  case  in  which  an  ap- 
peal can  be  taken.  People  v.  Bork,  i 
N.  Y.  Cr.  Rep.  393;  People  v.  Sharp 
(Supreme  Ct.),  9  N.  Y.  St.  Rep.  157. 

Confusion  of  Jury  Ground  for  Granting. 
— Defendant  was  convicted  of  forgery, 
and  during  the  trial  requested  a  charge 
that  "unless  the  jury  find  that  the 
acts  charged  were  committed  with 
criminal  intent,  the  defendant  is  en- 
titled to  an  acquittal."  The  court 
refused  to  so  charge,  and  stated  that 
the  statute  was  silent  as  to  criminal 
intent,  and  that  they  must  find  that 
there  was  an  "  intent  to  defraud."  An 
application  by  the  defendant  for  a  cer- 
tificate of  reasonable  doubt  was  made 
and  the  certificate  granted ,  because  the 
jury  might    have  been  led  to  believe 
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4.  When  it  will  be  Denied. — A  certificate  of  doubt  will  not  be 
granted  without  an  examination  of  the  whole  case,  except  where 
the  part  of  the  record  or  evidence  examined  reveals  palpable 
error.* 

Notice. — In  New  York  the  certificate  will  not  be  granted  except 
on  notice  to  the  district  attorney,  as  prescribed  by  the  trial 
judge.* 


that  "an  intent  to  defraud"  was  the 
real  question  which  they  were  to  de- 
termine, disregarding  entirely  the 
question  of  criminal  intent.  Bartlett, 
J.,  in  a  portion  of  his  opinion  said: 
"Again  I  feel  constrained  to  say  that 
at  all  events  there  seems  to  be  at  least 
a  reasonable  doubt  as  to  whether  the 
jury  may  not  have  been  confused  with 
regard  to  the  question  of  criminal 
intent,  and  may  not  have  been  left  in 
uncertainty  upon  that  head."  People 
V.  Wiman  (Supreme  Ct.),  29  N.  Y. 
Supp.  1034. 

1.  People  V.  Hess  (Supreme  Ct.),  26 
N.Y.  Supp.  630;  People  z'.  Wentworth, 
3  N.  Y.  Cr.  Rep.  iii. 

Statement  of  the  General  Bale. — "  This 
devolves  the  duly  upon  the  judge  to 
whom  the  application  for  certificate  is 
made  to  form  an  opinion  whether  the 
judgment  should  stand;  and  such 
judge  cannot  form  such  opinion  with- 
out a  careful  examination  of  the  whole 
case,  involving  the  indictment,  the 
evidence  and  the  proceedings  upon 
the  trial,  and  the  charge  of  the  trial 
court  to  the  jury  who  rendered  the 
verdict  that  the  defendant  was  guilty. 
Under  a  liberal  and  just  construction 
of  the  language  of  this  section  a  judge 
is  called  upon  to  review  the  entire 
evidence,  the  charge  of  the  trial  court, 
and  the  law  of  the  whole  case,  for  he 
is  required  by  it  to  form  an  opinion 
whether  the  judgment  should  stand; 
and  the  appellate  court  is  required  to 
set  aside  the  judgment  and  order  a 
new  trial  if  it  be  satisfied  that  the 
verdict  was  against  the  weight  of  the 
evidence  or  against  law,  or  that  justice 
requires  a  new  trial,  whether  any 
exception  shall  have  been  taken  in 
the  court  below."  Per  Potter,  J  ,  in 
People  V.  Sharp  (Supreme  Ct.),  9  N. 
Y.  St.  Rep.  157;  cited  \s\x.\\.  approval  in 
People  V.  Hess  (Supreme  Ct.),  26  N. 
Y.  Supp.  630. 

Bepeated  Applications  Ground  for  Denial. 
— An  application  for  a  certificate  of 
doubt  will  be  denied  where  it  appears 
that    a   similar  application  was  made 


to  a  trial  judge  and  denied  by  him. 
People  V.  McKane  (Supreme  Ct.),  2& 
N.  Y.  Supp.  175.  A  portion  of  the 
opinion  by  Hardin,  J.,  is  here  given: 
"Although  according  to  the  precedents 
the  doctrine  of  stare  decisis  is  not 
applied  with  all  its  vigor  to  nonenu- 
merated  motions,  yet  it  is  founded  in 
principle  that  it  is  wholesome  to  apply 
where  efforts  are  made  to  obtain  dif- 
ferent results  upon  similar  questions, 
or  the  same  case,  by  presenting  such 
questions  in  the  case  to  different  judges 
of  co-ordinate  powers  and  jurisdiction. 
It  appears  the  defendant  had  the  bene- 
fit of  a  very  extended  trial  in  which 
he  was  represented  by  able  counsel, 
which  was  presided  over  by  a  learned 
justice  of  this  court,  apparently  with 
care  and  ability,  and  he  has  had  the 
benefit  of  a  full  and  careful  investiga- 
tion of  the  rulings,  decision,  and  evi- 
dence taken  upon  the  trial  by  another 
learned  judge  of  the  Supreme  Court. 
And  the  presumption  that  arises  that 
the  judgment  is  right,  as  well  as  the 
presumption  that  the  certificate  was 
properly  refused,  arising  from  the  fact 
that  the  judge  who  heard  it  made  a 
careful  investigation  of  all  the  leading 
questions  presented  to  him.  as  evi- 
denced by  the  opinion  submitted  upon 
this  application,  to  which  may  be  added 
the  circumstance  that  the  application 
now  pending  is  made  outside  of  the 
district  where  the  trial  took  place,  and 
outside  of  an  adjacent  district,  and  to 
a  judge  whose  services  are  required 
in  discharge  of  his  duty  as  a  member 
of  the  general  term  of  the  fourth  ju- 
dicial department,  and  who,  therefore, 
cannot  well  spajre  the  time  necessary 
to  review  the  trial,  which  required  the 
taking  of  some  4000  pages  of  evidence, 
or  review  the  decision  made  thereafter 
by  the  judge  who  heard  a  similar 
application,  render  it  proper  that  the 
present  application  should  be  denied, 
and  that  the  stay  of  execution  asked 
for  should  be  refused." 

2.  "  The  certificate  cannot,  however, 
be  granted  upon  an  appeal  on  a  con- 
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Ill.  The  CeKTIFICATE  on  Appeal — in  capital  cases. — A  certificate 
of  doubt  is  not  essential  to  stay  the  execution  of  a  sentence  of 
death.     The  appeal  per  se  so  operates  if  taken  in  good  faith.* 

In  Other  Cases. — The  execution  of  all  other  sentences  is  stayed 
only  by  the  granting  of  the  certificate,  the  appeal  alone  being 
insufficient.* 


viction  of  felony  until  such  notice 
as  the  judge  may  prescribe  has  been 
given  to  the  district  attorney  of  the 
county  where  the  conviction  was  had, 
of  the  application  for  the  certificate. 
But  the  judge  may  stay  the  execution 
of  the  judgment  in  the  meantime." 
N.  Y.  Code  Cr.  Pro.,  g  529.  See  Peo- 
ple V.  Petmecky,  2  N.  Y.  Cr.  Rep.  453; 
People  V.  Wentworth,  3  N.  Y.  Cr. 
Rep.  116;  People  v.  Dimick,  107  N.  Y. 
13;  People   V.    Sweeney,   41    Hun  (N. 

Y.)343. 

1.  N.  Y.  Code  Crim.  Pro.,  §  528; 
Cal.  Pen.  Code,  §  1243.  See  Ex  p. 
Hoge,  48  Cal.  3,  for  an  extended  dis- 
cussion of  the  justice  of  this  pro- 
vision. 

Appellate  Court  Powers  to  be  Used  with 
Discretion.  —  The  powers  conferred 
upon  the  Court  of  Appeals  to  review 
the  decision  of  the  trial  court  in  capi- 
tal cases  are  very  extensive  and  should 
be  exercised  with  great  circumspec- 
tion. If  in  any  aspect  of  the  case  any 
error  was  committed  during  the  prog- 
ress of  the  trial,  a  new  trial  must  be 
granted.  People  v.  Jones,  3  N.  Y.  Cr. 
Rep.  252;  People  v.  Greenwall,  115 
N.  Y.  520;  People  v.  Williams,  29  Hun 
(N.  Y.)  520;  People  v.  Majone,  12  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  187; 
People  V.  D'Argencour,  95  N.  Y. 
624. 

Appellate  Conrt  must  Hear  Application 
for  Certificate.  —  When  an  application 
for  a  temporary  stay  of  proceedings, 
pending  settlement  of  a  bill  of  excep- 


tions, is  denied  by  the  trial  court,  as  is 
also  an  application  for  a  certificate  of 
probable  cause,  the  chief  justice  of 
the  appellate  court  will  grant  a  tem- 
porary stay  pending  the  settlement  of 
the  bill  of  exceptions,  and  the  appli- 
cation for  a  certificate  of  probable 
cause  in  the  appellate  court.  The  de- 
fendant has  a  clear  statutory  right 
under  Pen.  Code,  §  1243,  to  renew 
his  application  in  the  appellate  court. 
Cal.  Pen.  Code,  ^  1243;  People  v. 
Lane,  96  Cal.  596. 

2.  N.  Y.  Code  Crim.  Pro.,  §  528; 
Cal.  Pen.  Code,  §  1243;  People  v. 
Sharp  (Supreme  Ct.),  9  N.  Y.  St.  Rep. 
155- 

Imprisonment  not  Stayed  withont.  — 
Where  defendant  was  convicted  of 
murder  in  the  first  degree,  and  ap- 
pealed, no  certificate  of  probable  cause 
granted  by  the  trial  court  having  been 
filed  in  the  appellate  court,  the  prison- 
er cannot  be  released  upon  habeas 
corpus,  as  a  certificate  of  probable 
cause  is  essential  for  the  stay.  Ex 
p.  Fredericks,  104  Cal.  400. 

No  Certificate  Obtained  from  the  Trial 
Judge. — Where  a  judgment  of  convic- 
tion and  sentence  for  murder  in  the 
first  degree  is  appealed  from,  upon 
failure  of  the  trial  judge  to  certify 
to  a  certificate  of  probable  cause,  the 
appellate  court  being  satisfied  that  no 
error  has  intervened,  the  appeal  will 
not  stay  the  execution.  People  v.  Va- 
lencia, 45  Cal.  304.  But  see  Cal.  Pen. 
Code,  §  1243. 
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CASE  MADE  ON  APPEAL;   CERTIORARI ;  REMOVAL  OF 

CAUSES  ;  REPORT  AND  CASE  MADE. 

L  In  the  Federal  Courts— 1.  History  of  the  Statutes. Treating 

in  a  chronological  order  the  federal  statutes  providing  for  certi- 
fying cases  to  a  higher  court,  the  first  statute  to  be  noticed  is 
the  Act  of  April  29,  1802.* 

Reason  of  Its  Enactment. — The  statute  was  enacted  to  further  the 
ends  of  justice  by  obtaining  a  speedy  settlement  of  important 
questions  where  the  judges  might  be  opposed  in  opinion.* 


1.   The    Act   of   1802. —  "  Whenever 

any  question  shall  occur  before  a  cir- 
cuit court  upon  which  the  opinions  of 
the  judges  shall  be  opposed,  the  point 
upon  which  the  disagreement  shall 
happen  shall,  during  the  same  term, 
upon  the  request  of  either  party  or 
their  counsel,  be  stated  under  the 
direction  of  the  judges  and  certified 
under  the  seal  of  the  court  to  the  Su- 
preme Court,  at  their  next  session  to 
be  held  thereafter,  and  shall  by  the 
said  court  be  finally  decided.  And 
the  decision  of  the  Supreme  Court 
and  their  order  in  the  premises  shall 
be  remitted  to  the  circuit  court,  and 
be  there  entered  of  record,  and  shall 
have  effect  according  to  the  nature  of 
the  said  judgment  and  order:  provided 
that  nothing  herein  contained  shall 
prevent  the  cause  from  proceeding  if, 
in  the  opinion  of  the  court,  further 
proceedings  can  be  had  without  preju- 
dice to  the  merits."  Imprisonment 
or  punishment  is  not  to  be  allowed 
where  the  judges  are  divided  touch- 
ing it.  Act  of  April  29,  1802,  §  6, 
2  Stat.  159. 

In  the  case  of  Davis  v.  Braden,  10 
Pet.  (U.  S.)  286,  where  mention  is 
made  of  a  statute  of  1793,  providing 
for  a  division  of  opinion  when  the 
court  should  be  held  by  the  district 
judge  and  one  of  the  judges  of  the 
Supreme  Court,  Thompson,  J.,  said: 
"The  first  proviso  in  this  section 
of  the   act   (3    Laws  U.    S.   482,   §  6) 


would  seem  very  plainly  to  indicate 
that  the  points  which  may  be  certi- 
fied to  this  court  must  arise  upon 
some  question  at  the  trial  :  'provided 
that  nothing  herein  contained  shall 
prevent  the  cause  from  proceeding,  if, 
in  the  opinion  of  the  court,  further 
proceedings  can  be  had  without  preju- 
dice to  the  merits.'  And  this  con- 
struction of  the  act  is,  in  some  meas- 
ure, corroborated  by  the  provision  in 
the  former  Act  of  1793,  2  Laws  U.  S. 
366,  for  the  like  purpose — providing 
for  a  division  of  opinion  when  the 
court  should  be  held  by  the  district 
judge  and  one  of  the  judges  of  the 
Supreme  Court.  The  act  is,  in  terms, 
restricted  to  questions  arising  upon  a 
final  hearing  of  a  cause  or  pleas  to  the 
jurisdiction  of  the  court.  The  pro- 
vision in  the  present  Act  of  1802  was 
a  substitute  for  that,  as  to  the  mode  of 
disposing  of  the  question.  But  there 
is  nothing  in  this  act  affording 
grounds  for  the  conclusion  that  it  was 
intended  to  enlarge  the  provision  as 
to  the  questions  that  were  to  be 
brought  up." 

2.  Ex  p.  Milligan,  4  Wall.  (U.  S.)  2. 

"  Previous  to  the  passage  of  that 
act  [Act  of  1802]  the  circuit  courts 
were  composed  of  three  judges,  and 
the  judges  of  the  Supreme  Court 
changed  their  circuits.  If  all  the 
judges  were  present,  no  division  of 
opinion  could  take  place.  If  only 
one    judge    of     the    Supreme    Court 
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Novel  Mode  of  Obtaining  Decision. — This  statute  has  been  pronounced 
by  the  United  States  Supreme  Court  to  be  an  innovation,  and  to 
prescribe  a  novel  mode  of  obtaining  the  decision  of  an  appellate 
court.  It  does  not  assimilate  the  party  upon  whose  motion  the 
questions  are  certified  to  a  plaintiff  in  error.  In  fact,  the  pro- 
ceeding is  S7ii  generis  and  wholly  governed  by  the  terms  of  the 
act,  which  alone  are  to  be  looked  to  in  its  construction  ;  but  this 
does  not  prevent  the  court,  when  called  on  to  construe  it,  from 
taking  into  consideration  the  reasons  operating  for  its  passage.* 

Not  Eepealcd  by  the  Act  of  1869. — The  Act  of  April  lO,  1 869  (16 
Stat,  at  Large  144),  creating  a  new  circuit  judge,  did  not  repeal 
the  Act  of  1802,  as  the  same  necessity  still  existed  for  the  power 
to  certify  questions  to  the  Supreme  Court.* 


should  attend,  and  a  division  should 
take  place,  the  cause  was  continued 
till  the  next  term,  when  a  different 
judge  would  attend;  should  the  same 
division  continue,  there  would  then  be 
the  opinion  of  two  judges  against  one; 
and  the  law  provided  that,  in  such 
case,  that  opinion  should  be  the  judg- 
ment of  the  court.  But  the  Act  of 
1S02  made  the  judges  of  the  Supreme 
Court  stationary,  so  that  the  same 
judge  constantly  attends  the  same  cir- 
cuit. This  great  improvement  of  the 
pre-existing  system  was  attended  with 
this  difficulty  :  The  court,  being  al- 
ways composed  of  the  same  two 
judges,  any  division  of  opinion  would 
remain  and  the  question  would  con- 
tinue unsettled.  To  remedy  this  in- 
convenience the  clause  under  con- 
sideration was  introduced."  Per 
Marshall,  C.J.,  in  U.  S.  v.  Daniel,  6 
Wheat.  (U.  S.)  547. 

The  Act  of  1802  so  changed  the 
judicial  system  that  the  Circuit  Court, 
instead  of  three,  was  composed  of  two 
judges;  and  without  this  provision,  or 
a  kindred  one,  if  the  judges  differed 
the  difference  would  remain,  the  ques- 
tion be  unsettled,  and  justice  denied. 
Exp.  Milligan.  4  Wall.  (U.  S.)  2. 

1.  See  the  remarks  of  Story,  J.,  in 
Veazie  v.  Wadleigh,  11  Pet.  (U.  S.)55. 

2.  "  This  case  comes  before  us  on  a 
certificate  of  division  in  opinion  be- 
tween the  judges  of  the  Circuit  Court 
for  the  District  of  Massachusetts  on 
appeal  from  the  district  court  of  that 
district.  When  this  division  of  opin- 
ion occurred  the  Circuit  Court  was 
being  held  by  the  associate  justice  of 
this  court  allotted  to  the  first  circuit 
and  the  circuit  judge  of  that  circuit, 
sitting   together.       It   becomes  neces- 


sary, therefore,  in  the  first  place,  to 
decide  whether  a  difference  of  opin- 
ion between  these  judges  sitting  in 
the  Circuit  Court  may  be  certified  to 
this  court  under  the  Act  of  April  29, 
1802,  2  Stat,  at  L.  159.  The  language 
of  the  act  is  broad  enough  to  in- 
clude the  case.  *  *  *  But  it  has 
been  suggested  that,  although  the 
case  is  included  in  the  terms  of  the 
act,  it  is  not  within  its  meaning,  be- 
cause the  constitution  of  the  circuit 
has  been  changed  by  the  recent  act 
creating  circuit  judges,  passed  April 
10,  1869  (16  Stat,  at  L.  144).  There  is 
nothing  in  this  act  which  alters  the 
powers  of  the  court,  or  obviates  the 
difficulty  which  a  certificate  of  division 
was  intended  to  meet.  That  difficulty 
arose  from  the  fact  that  the  court  was 
constituted  of  two  judges,  between 
whom  a  difference  of  opinion  would  be 
likely  often  to  occur,  and  thus  block 
the  wheels  of  justice.  Other  things 
being  equal,  a  division  of  opinion  is 
far  more  probable  between  two  per- 
sons than  is  an  equal  division  between 
any  other  even  number  of  persons. 
This  renders  it  desirable,  when  a 
court  consists  of  the  former  number, 
to  have  some  method  provided  for 
overcoming  the  intrinsic  difficulty. 
Such  a  method  was  provided  by  the 
Act  of  1802  to  meet  the  then  constitu- 
tion of  the  court,  which  consisted  of  a 
justice  of  the  Supreme  Court  and  the 
district  judge.  The  Act  of  1869  has 
created  a  new  circuit  judge,  it  is  true, 
but  he  is  invested  with  precisely  the 
same  power  and  jurisdiction  in  his  cir- 
cuit as  the  justice  of  the  Supreme 
Court  has  therein,  whilst  the  powers 
of  the  latter  as  judge  of  the  circuit 
are    the    same    as     before,    and     the 
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The  Act  of  1872 — The  Act  of  1802  was  overhauled  in  1872;  the 
defect  felt  in  the  Law  of  1802  consisted  in  the  delays  it  created  by 
frequently  suspending  proceedings  in  the  midst  of  a  trial.  To 
obviate  this  defect  the  first  section  of  the  Act  of  June  1,  1872, 
was  passed,  requiring  the  case  to  proceed  notwithstanding  the 
division,  the  opinion  of  the  presiding  justice  to  prevail  for  the 
time  being  ;  the  benefit  of  the  certificate  could  be  had  after  judg- 
ment upon  a  writ  of  error  or  appeal.  This  was  the  only  material 
change  from  the  original  law.  The  Act  of  1802  as  modified  by 
the  Act  of  1872  was  embodied  in  the  United  States  Revised 
Statutes,  being  sections  650,  652,  693.* 

Criminal  Proceedings. — The  Act  of  1 872  left  criminal  proceedings  as 
they  had  been  under  the  Act  of  1802.  With  the  exception  of  a  few 
verbal  changes  the  Law  of  1802,  so  far  as  it  related  to  criminal 
proceedings,  was  re-enacted  and  was  embodied  in  the  Revised 
Statutes  as  sections  651  and  697.* 


court  is  to  be  held  either  by  one  of 
them  or  the  district  judge,  or  any 
two  of  the  three.  Thus  the  same  ne- 
cessity exists  as  before  for  the  power 
to  certify  questions  to  the  Supreme 
Court.  As  the  mischief  remains  the 
same,  and  the  terms  of  the  Act  of  1802 
are  general  and  adequate  to  continue 
the  remedy,  such  a  construction  of  it 
as  will  have  that  effect  seems  to  be 
fairly  warranted.  Ex  p.  Zellner,  9 
Wall.  (U.  S.)  244,  76  (U.  S.)  XIX.,  665. 
We  therefore  conclude  that  the  case 
is  properly  brought  before  us  by  cer- 
tificate." Per  Bradley,  J.,  in  New 
England  Marine  Ins.  Co.  v.  Dunham, 
II  Wall.  (U.  S.)  I. 

1.  Dow  V.  Johnson,  100  U.  S.  164; 
Bartholow  v.  Trustees  of  Schools,  105 
U.  S.  6. 

"  Whenever,  in  any  civil  suit  or  pro- 
ceeding in  a  circuit  court  held  by  a 
circuit  justice  and  a  circuit  judge,  or  a 
district  judge,  or  by  a  circuit  judge 
and  a  district  judge,  there  occurs  any 
difference  of  opinion  between  the 
judges  as  to  any  matter  or  thing  to  be 
decided,  ruled,  or  ordered  by  the  court, 
the  opinion  of  the  presiding  justice  or 
judge  shall  prevail  and  be  considered 
the  opinion  of  the  court  for  the  time 
being."     U.  S.  Rev.  Stat.,  §650. 

"  When  a  final  judgment  or  decree  is 
entered  in  any  civil  suit  or  proceeding 
before  any  circuit  court  held  by  a  cir- 
cuit justice  and  a  circuit  judge  or  a 
district  judge,  or  by  a  circuit  judge  and 
a  district  judge,  in  the  trial  or  hearing 
whereof  any  question  has  occurred 
upon  which  the  opinions  of  the  judges 

92 


were  opposed,  the  point  upon  which 
they  so  disagreed  shall,  during  the 
same  term,  be  stated  under  the  direc- 
tion of  the  judges  and  certified,  and 
such  certificate  shall  be  entered  of  rec- 
ord."    U.  S.  Rev.  Stat.,  g  652. 

"  Any  final  judgment  or  decree,  in 
any  civil  suit  or  proceeding  before  a 
circuit  court,  which  was  held  at  the 
time  by  a  circuit  justice  and  a  circuit 
judge  or  a  district  judge,  or  by  the 
circuit  judge  and  a  district  judge, 
wherein  the  said  judges  certify,  as 
provided  by  law,  that  their  opinions 
were  opposed  upon  any  question 
which  occurred  on  the  trial  or  hearing 
of  the  said  suit  or  proceeding,  may  be 
reviewed  and  affirmed,  or  reversed,  or 
modified  by  the  Supreme  Court  on 
writ  of  error  or  appeal,  according  to 
the  nature  of  the  case,  and  subject  to 
the  provisions  of  law  applicable  to 
other  writs  of  error  or  appeals  in  re- 
gard to  bail  and  supersedeas."  U  S. 
Rev.  Stat.,  §  693. 

2.  "  Whenever  any  question  occurs 
on  the  trial  or  hearing  of  any  criminal 
proceeding  before  a  circuit  court  upon 
which  the  judges  are  divided  in 
opinion,  the  point  upon  which  they 
disagree  shall,  during  the  same  term, 
upon  the  request  of  either  party  or 
of  their  counsel,  be  stated  under  the 
direction  of  the  judges,  and  certified, 
under  the  seal  of  the  court,  to  the 
Supreme  Court  at  their  next  session; 
but  nothing  herein  contained  shall 
prevent  the  cause  from  proceeding  if, 
in  the  opinion  of  the  court,  further 
proceedings  can  be  had  without  preju- 
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The  Circuit  Courts  of  Appeals  Act. — The  Act  of  Congress  approved 
March  3,  1891,  estabUshing  the  Circuit  Court  of  Appeals  and  de-^ 
fining  and  regulating  the  jurisdiction  of  the  courts  of  the  United 
States,^  was  passed  to  facilitate  the  prompt  disposition  of  cases  in 
the  Supreme  Court  and  to  relieve  it  from  the  oppressive  burden 
of  general  litigation.*  The  right  to  certify  cases  to  the  Supreme 
Court  under  this  act  is  very  limited.  It  is  provided  that  appeals 
or  writs  of  error  may  be  taken  from  the  district  courts  or  from 
the  existing  circuit  courts  direct  to  the  Supreme  Court  in  cases 
inter  alia,  in  which  the  jurisdiction  of  the  court  is  in  issue  ;  but  in 
such  cases  the  question  of  jurisdiction  alone  shall  be  certified  to 
the  Supreme  Court  from  the  court  below  for  decision,' 

Likewise  in  every  subject  within  its  appellate  jurisdiction  the 
Circuit  Court  of  Appeals  at  any  time  may  certify  to  the  Supreme 
Court  any  questions  or  propositions  of  law  concerning  which  it 
desires  the  instruction  of  that  court  for  its  proper  decision.  And 
thereupon  the  Supreme  Court  may  either  give  its  instructions  on 
the  questions  and  propositions  certified  to  it,  which  shall  be  bind- 
ing upon  the  Circuit  Courts  of  Appeals  in  such  case,  or  it  may 
require  that  the  whole  record  and  cause  be  sent  up  to  it  for  its 
consideration,  and  thereupon  shall  decide  the  whole  matter  in 
controversy  in  the  same  manner  as  if  it  had  been  brought  there 
for  review  by  writ  of  error  or  appeal.* 


dice  to  the  merits.  Imprisonment 
shall  not  be  allowed  nor  punishment 
inflicted  in  any  case  where  the  judges 
of  such  court  are  divided  in  opinion 
upon  the  question  touching  the  said 
imprisonment  or  punishment."  U.  S. 
Rev.  Stat.,  §  651. 

"  When  any  question  occurs  on  the 
hearing  or  trial  of  any  criminal  pro- 
ceeding before  a  circuit  court  upon 
which  the  judges  are  divided  in 
opinion,  and  the  point  upon  which  they 
disagree  is  certified  to  the  Supreme 
Court,  according  to  law,  such  point 
shall  be  finally  decided  by  the 
Supreme  Court,  and  its  decision  and 
order  in  the  premises  shall  be  re- 
mitted to  such  circuit  court,  and  be 
there  entered  of  record,  and  shall 
have  effect  according  to  the  nature  of 
the  said  judgment  and  order."  U.  S. 
Rev.  Stat.,  ^  697. 

1.  26  Stat,  at  Large  266,  c.  517. 

2.  In  re  Woods,  143  U.  S.  202;  Lau 
Ow  Bew  V.  U.  S.,  144  U.  S.  55. 

"The  primary  object  of  this  act, 
well  known  as  a  matter  of  public  his- 
tory, manifest  on  the  face  of  the  act, 
and  judicially  declared  in  the  leading 
cases  under  it,  was  to  relieve  this 
court  of  the  overburden  of  cases  and 
controversies    arising  from  the  rapid 


growth  of  the  country  and  the  steady 
increase  of  litigation  ;  and,  for  the 
accomplishment  of  this  object,  to- 
transfer  a  large  part  of  its  appellate 
jurisdiction  to  the  Circuit  Courts  of 
Appeals,  thereby  established  in  each 
judicial  circuit,  and  to  distribute  be- 
tween this  court  and  those,  according 
to  the  scheme  of  the  act,  the  entire  ap- 
pellate jurisdiction  from  the  circuit 
and  district  courts  of  the  U.  S.  Mc- 
Lish  V.  Roff,  141  U.  S.  666;  Lau  Ow 
Bew'sCase,  141  U.  S.  583,  144  U.  S.  47." 
Per  Gray,  J.,  in  American  Constr. 
Co.  V.  Jacksonville,  etc.,  R.  Co.,  148 
U.  S.  382.  See  also  language  of  La- 
mar, J.,  in  McLishz/.  Roff,  141  U.S.  666. 
This  act  has  uniformly  been  so  con- 
strued and  applied  by  the  Supreme 
Court  as  to  promote  its  general  pur- 
pose of  lessening  the  burden  of  litiga- 
tion in  that  court,  transferring  the  ap- 
pellate jurisdiction  in  large  classes  of 
cases  to  the  Circuit  Court  of  Appeals, 
and  making  the  judgments  of  that 
court  final,  except  in  extraordinary 
cases.  American  Constr.  Co.  v.  Jack- 
sonville, etc.,  R.  Co.,  148  U.  S.  382. 

3.  Circuit  Courts    of    Appeals  Act, 
§  5,  approved  March  3,  1891. 

4.  Circuit  Courts   of   Appeals    Act^ 
§  6,  approved  March  3,  1891. 
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But  the  most  important  provision  of  the  act,  touching  the  cer- 
tifying of  questions,  is  that  in  which  it  is  provided  that  in  any  case 
made  final  in  the  Circuit  Court  of  Appeals  it  shall  be  competent  for 
the  Supreme  Court  to  require,  by  certiorari  or  otherwise,  any  such 
case  to  be  certified  to  the  Supreme  Court  for  its  review  and  deter- 
mination, with  the  same  power  and  authority  in  the  case  as  if  it 
had  been  carried  by  appeal  or  writ  of  error  to'the  Supreme  Court.* 

2.  Under  the  Acts  of  1802  and  1872 — a.  Nature  of  the  Pro- 
ceeding.— The  Act  of  i8o2,  which  authorized  a  certificate  of  di- 
vision, was  not  intended  to  give  the  Supreme  Court  jurisdiction  in 
that  mode  of  proceeding,  upon  any  question  of  common  law  or 
equity  that  would  not  be  open  to  revision  there  upon  writ  of  error 
or  appeal.*  But  the  proceeding  is  not  one  of  error  or  appeal ;  from 
the  most   favorable  view  it  is   rather  an    anomaly.*     The  party 


"  I.  Where,  under  section  6  of  the 
said  act,  a  circuit  court  of  appeals  shall 
certify  to  this  court  a  question  or  prop- 
osition of  law,  concerning  which  it 
desires  the  instruction  of  this  court 
for  its  proper  decision,  the  certificate 
shall  contain  a  proper  statement  of 
the  facts  on  which  such  question  or 
proposition  of  law  arises.  2.  If  appli- 
cation is  thereupon  made  to  this 
court  that  the  whole  record  and  cause 
may  be  sent  up  to  it  for  its  considera- 
tion, the  party  making  such  ap- 
plication shall,  as  a  part  thereof,  fur- 
nish this  court  with  a  certified  copy 
of  the  whole  of  said  record.  3. 
Where  application  is  made  to  this 
court,  under  section  6 of  the  said  act 
to  require  a  case  to  be  certified  to  it 
for  its  review  and  determination,  a 
certified  copy  of  the  entire  record  of  the 
case  in  the  Circuit  Court  of  Appeals 
shall  be  furnished  to  this  court  by  the 
applicant,  as  part  of  the  application." 
Rule  37,  prescribed  by  Supreme  Court 
in  139  U.  S.  706,  under  the  Circuit 
Courts  of  Appeals  Act. 

1.  Circuit  Courts  of  Appeals  Act,  §6, 
approved  March  3,  1891. 

Season  for  the  Provision. — "  But  in 
the  interest  of  jurisprudence  and  uni- 
formity of  decision,  to  use  the  lan- 
guage of  the  eminent  jurist  and 
statesman  who  had  charge  of  the  bill, 
provision  was  made,  under  section  6, 
for  such  supervision  on  our  part  as 
would  tend  to  avert  diversity  of  judg- 
ments and  guard  against  inadvertence 
of  conclusion  in  controversies  involv- 
ing weighty  and  serious  matters." 
Per  Fuller,  C.J.,  in  JRe  Woods,  143 
U.  S.  206. 

2.  Wiggins  v.    Gray,   24   How.  (U. 
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S.)  303:  Davis  V.  Braden,  10  Pet.  (U. 
S.)  288;  Packer  v.  Nixon,  10  Pet. 
(U.  S.)4io. 

Criminal  Cases.— But  criminal  cases 
were  always  reviewable  by  the  Su- 
preme Court  on  certificate  of  division, 
although  neither  error  nor  appeal  lay 
from  the  judgment  of  the  circuit  and 
district  courts  therein.  Ex  p.  Gordon, 
I  Black  (U.  S.)  503;  U.  S.  v.  Perrin, 
131  U.  S.  57;  New  Orleans  v.  New 
York  Mail  Steamship  Co.,  20  WalL 
(U.  S.)387. 

Contempt  of  court  is  a  specific  crimi- 
nal offense.  A  fine  imposed  for  con- 
tempt is  a  judgment,  in  a  criminal 
case,  which  can  only  be  reviewed  on 
certificate  of  division.  New  Orleans  v. 
New  York  Mail  Steamship  Co.,  2cy 
Wall.  (U.S.)  387. 

8.  "There  has  justly  been  a  lean- 
ing in  this  court  to  decline  jurisdiction 
in  cases  of  decisions  below  where  it  is 
doubtful,  because  the  power  vested 
here  in  such  cases,  it  is  believed,  was 
meant  to  be  much  more  restricted  than 
is  often  practised,  and  is  in  the  most 
favorable  view  rather  an  anomaly. 
But  by  considering  questions,  if  certi- 
fied here,  only  when  real  divisions  of 
opinion  occur  on  them,  and  at  one  and 
the  same  time,  no  danger  exists  of 
extending  this  branch  of  our  jurisdic- 
tion beyond  what  congress  intended. 
On  the  contrary,  it  is  divisions  of 
o^'xmon  pro  forma,  Sind.  from  courtesy 
to  counsel,  and  on  a  variety  of  points, 
and  at  times,  some  not  then  having 
actually  arisen,  but  being  anticipated, 
which  appear  to  transcend  the  original 
design  of  vesting  such  a  power  here." 
Per  Woodbury,  J.,  in  U.  S.  v.  Chi- 
cago, 7  How.  (U.  S.)  185. 
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upon  whose  motion  any  questions  are  certified  to  the  Supreme 
Court  is  not  like  a  plaintiff  in  error ;  he  has  no  right  to  withdraw 
the  record  or  discontinue  the  case  in  the  Supreme  Court  while 
the  original  cause  is  retained  in  the  Circuit  Court  for  ulterior 
proceedings.* 

Points  must  Arise  upon  the  Trial. — The  points  to  be  certified  must  be 
those  arising  upon  the  trial  of  the  cause.*  Where  the  division  of 
opinion  is  not  upon  any  matter  arising  at  the  trial,  but  upon  a 
collateral  matter,  the  case  is  not  within  the  purview  of  the  Act 
of  1802.'  And  the  Supreme  Court  cannot  take  jurisdiction  of  a 
question  on  which  the  opinions  of  the  judges  of  the  Circuit  Court 
are  opposed,  where  the  division  of  opinion  arises  upon  some  pro- 
ceeding subsequent  to  the  decision  of  the  cause  in  that  court."* 


1.  Veazie  v.  Wadleigh,  11  Pet.  (U. 
S.)6i. 

The  statement  in  the  text  was  not 
the  point  decided  by  the  above  case, 
but  it  rests  on  strong  obiter  dicta  of 
Story,  J.,  made  in  that  case. 

Case  Dismissed  in  Circuit  Court. — But 
if  a  discontinuance  has  been  actually 
entered  in  the  Circuit  Court,  in  term, 
the  record  in  the  Supreme  Court  ought 
rot  further  to  be  acted  on,  but  a  with- 
drawal or  dismissal  of  the  certified 
questions  ought  to  be  allowed.  If  it 
were  necessary  to  accomplish  this  ob- 
ject in  the  most  formal  way,  the  case 
should  be  ordered  to  stand  continued 
until  the  next  term  of  the  court,  so 
that  the  plaintiff  might,  in  the  inter- 
mediate term,  make  an  application  to 
the  Circuit  Court  in  term,  to  enter  a 
discontinuance  thereof  in  that  court. 
Veazie  v.  Wadleigh,  11  Pet.  (U.  S.)  59- 

2.  "  We  do  not  mean  to  decide  defin- 
itively that  no  question  can  be  brought 
here  upon  a  certificate  of  a  division  of 
opinion,  unless  the  point  arose  upon 
the  trial  of  the  cause;  but  we  are  very 
much  induced  to  think  that  such  is 
the  true  construction  of  the  act."  Per 
Thompson,  J.,  in  Davis  v.  Braden,  10 
Pet.  (U.  S.)  290. 

3.  U.  S.  Bank  v.  Green,  6  Pet.  (U. 
S.)28. 

The  following  questions  were  held, 
in  U.  S.  Bank  v.  Green,  6  Pet.  (U.  S.) 
26,  not  to  arise  at  the  trial  of  the  cause, 
but  were  questions  for  the  Circuit 
Court  upon  a  collateral  contest;  they 
were  held  not  to  be  within  the  jurisdic- 
tion of  the  Supreme  Court  to  answer: 
I.  Whether  the  marshal's  poundage 
on  moneys  collected,  made,  or  paid  on 
executions  issued  out  of  a  circuit  or 
district  court  of  the  United  States,  is 


confined  and  regulated  by  the  follow- 
ing words,  viz.:  "  For  sales  of  vessels 
and  other  property,  and  for  receiving 
and  paying  the  money,  for  any  sum 
under  five  hundred  dollars,  two  and 
one  half  per  cent;  for  any  larger  sum, 
of  one  and  one  quarter  upon  the  ex- 
cess ;  "  in  the  first  section  of  the  Act  of 
Congress  passed  28th  February, 1799, 
entitled  "An  act  for  providing  com- 
pensation for  the  marshals,  clerks, 
attorneys,  jurors,  and  witnesses  in  the 
courts  of  the  United  States,  viz.,  for 
all  other  services  not  herein  enu- 
merated, except  as  shall  be  hereafter 
provided,  such  fees  and  compensation 
as  are  allowed  in  the  Supreme  Court 
of  the  state  where  such  services  are 
rendered?"  2.  If  regulated  by  the 
words  first  mentioned,  then,  whether 
the  marshal's  poundage  attaches  upon 
a  levy  and  return,  where  afterwards 
the  debt  shall  be  paid  to  the  party,  or 
only  accrued  upon  a  sale  and  receipt 
of  the  money  and  paying  it  over 
by  him  ?  3.  Whether  the  marshal's 
poundage  is  confirmed  by  the  before- 
mentioned  words  in  the  proviso,  and 
are  in  the  cause  here  stated  to  be 
regulated  by  the  before-mentioned  law 
of  Ohio?  4.  If  the  marshal's  poundage 
in  the  cause  here  stated  is  to  be 
regulated  by  the  law  of  Ohio,  then, 
whether,  by  a  just  construction  of  that 
law,  poundage  is  due  upon  the  levy 
and  return  in  question  ?  Or,  5.  Is 
this  court  bound  by  the  construction 
of  that  law  given  by  the  Supreme 
Court  of  Ohio  ? 

4.  Devereauxt/.  Marr,  12  Wheat.  (U. 
S.)  212,  where  the  judges  below  were 
divided  in  opinion  upon  the  question 
as  to  the  amount  of  the  security  bond 
to  be  given  by  the  party  applying  for 
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Must  be  a  Suit  in  Court.— There  must  be  a  suit  in  court  in  which 
plaintiff  and  defendant  have  both  appeared  ;  for  the  statute  of 
1802  directs  the  point  to  be  certified  at  the  request  of  either 
party.*  But  a  proceeding  may  be  certifiable,  under  the  Act  of 
1802,  without  having  two  parties  to  it;  the  mere  fact  that  an 
application  or  proceeding  is  ex  parte  does  not  necessarily  pre- 
clude questions  arising  therein  from  being  capable  of  certification 
to  the  Supreme  Court.  A  petition  for  a  writ  of  habeas  corpus, 
duly  presented,  is  the  institution  of  a  cause  on  behalf  of  the 
petitioner;  and  if  the  judges  of  the  Circuit  Court,  being  opposed 
in  opinion,  can  render  no  judgment,  the  petitioner  may  have 
the  point  upon  which  the  disagreement  happens  certified  to  the 
Supreme  Court.* 


a  writ  of  error,  whether  the  amount 
of  the  bond  ought  to  be  sufficient  to 
cover  the  whole  debt,  or  only  the 
costs  and  increased  damages. 

And  where  a  final  judgment  has 
been  entered  in  a  criminal  case,  there 
being  no  proceeding  pending  to  re- 
hear, the  Circuit  Court  has  no  jurisdic- 
tion at  its  next  term  to  reconsider  the 
whole  case  upon  a  mere  order  sus- 
pending the  execution  of  the  judg- 
ment; such  a  case  is  not  one  for  a  di- 
vision of  opinion.  U.  S.  v.  Pile,  130 
U.  S.  280. 

1.  A  bill  was  filed  in  a  state  court 
and  was  afterwards  removed  to  the 
District  Court  of  the  United  States, 
and,  without  the  defendants  being 
served  or  making  their  appearance,  a 
final  decree  was  rendered  in  the  Dis- 
trict Court;  and  after  this  decree  a 
motion  was  made  by  the  complainant 
to  vacate  the  final  decree  rendered 
and  to  remand  the  case  to  the  state 
court  in  which  it  originated.  Upon 
this  motion  the  judges  divided  in 
opinion  upon  the  following  question  : 
"  Whether,  under  the  circumstances 
detailed,  this  court  (the  Circuit  Court) 
has  authority  to  vacate  summarily,  on 
motion,  the  decree  of  the  District 
Court  of  the  United  States  for  the 
Northern  District  of  California,  and 
remand  the  case  to  the  third  judi- 
cial district  of  the  state."  The  Su- 
preme Court  declined  expressing 
any  opinion  on  the  question  certi- 
fied. Chief  Justice  Taney  us6d  the 
following  language:  "  Besides,  the 
Act  of  1802  obviously  contemplates  a 
suit  in  court  in  which  plaintiff  and 
defendant  have  both  appeared,  for  it 
directs  the  point  to  be  certified  at  the 
request   of    either    party.     But    here 


there  is  no  party  but  the  one  in  whose 
behalf  the  motion  is  made.  No  de- 
fendant is  named  and  no  process 
prayed  for,  and  if,  in  this  stage  of  the 
case,  the  legality  of  this  proceeding 
can  be  certified  to  this  court  for  its 
opinion,  the  same  thing  maybe  done 
at  the  commencement  of  any  other 
equity  proceeding,  and  this  court 
called  on  to  decide  in  advance,  before 
any  process  is  issued  or  any  party 
brought  into  court,  whether  a  motion, 
or  an  original  bill,  or  any  other  of  the 
many  descriptions  of  bills  knowi)  in 
equity  practice,  was  the  proper  and 
appropriate  remedy  in  the  case  which 
a  party  was  about  to  bring  before  the 
Circuit  Court.  No  one  will  suppose 
that  such  a  practice  was  intended  to 
be  established  by  the  Act  of  1802." 
Wiggins  V.  Gray,  24  How.  (U.  S.)3o6. 

2.  Ex  p.  Milligan,  4  Wall.  (U.  S.)  3. 

"  When  the  petition  is  filed  and  the 
writ  prayed  for,  it  is  a  suit — the  suit 
of  the  party  making  the  application. 
If  it  is  a  suit  under  the  25th  section  of 
the  Judiciary  Act  when  the  proceed- 
ings are  begun,  it  is,  by  all  the  analo- 
gies of  the  law,  equally  a  suit  under  the 
6th  section  of  the  Act  of  1802.  *  *  * 
But  it  is  argued  that  there  must  be 
two  parties  to  the  suit,  because  the 
point  is  to  be  stated  upon  the  re- 
quest of  '  either  party  or  their  coun- 
sel.' Such  a  literal  and  technical  con- 
struction would  defeat  the  very  pur- 
pose the  legislature  had  in  view, 
which  was  to  enable  any  party  to 
bring  the  case  here  when  the  point  in 
controversy  was  a  matter  of  right  and 
not  of  discretion;  and  the  words 
'either  party,'  in  order  to  prevent  a 
failure  of  justice,  must  be  construed 
as  words  of  enlargement,  and  not  of 
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CERTPFIED    CASES.         Acts  of  1802  and  1872. 


Only  Questions  Certified  to  be  Answered. — The  statute  of  l802  does  not, 
upon  the  certificate  of  division,  remove  the  original  cause  into  the 
Supreme  Court;  on  the  contrary,  it  is  left  in  the  possession  of  the 
court  below  for  the  purpose  of  further  proceedings,  if  they  can  be 
had  without  prejudice  to  the  merits;  so  that,  in  effect,  the  certified 
questions  only,  and  not  the  original  cause,  are  removed  to  the 
bupreme  Court.  That  court  can  only  decide  the  question  referred 
to  it,  and  certify  its  opinion  upon  that  question  to  the  Circuit 
Court,  which  will  then  determine  what  judgment  it  is  proper  to 
render.* 

Does  not  Bar  Error  or  Appeal. — The  determination  of  the  questions 
certified  does  not  affect  the  right  to  bring  up  the  whole  case  by  a 
writ  of  error  or  appeal  after  it  is  terminated  in  the  court  below.'-* 

On*}  Certificate  no  Bar  to  Another. — In  accordance  with  the  principle 
that  only  the  questions  certified  are  before  the  court,  the  determi- 
nation of  such  questions  does  not  bar  a  certificate  of  other  ques- 
tions.' 


restriction.  Although  this  case  is  here 
ex  parte,  it  was  not  considered  by  the 
court  below  without  notice  having 
been  given  to  the  party  supposed  to 
have  an  interest  in  the  detention  of 
the  prisoner.  The  statements  of  the 
record  show  that  this  is  not  only  a 
fair  but  conclusive  inference.  When 
the  counsel  for  Milligan  presented  to 
the  court  the  petition  for  the  writ  of 
habeas  corpus,  Mr.  Hanna,  the  dis- 
trict attorney  for  Indiana,  also  ap- 
peared; and,  by  agreement,  the  appli- 
cation was  submitted  to  the  court, 
who  took  the  case  under  advisement, 
and  on  the  next  day  announced  their 
inability  to  agree,  and  made  the  certifi- 
cate. It  is  clear  that  Mr.  Hanna  did 
not  represent  the  petitioner,  and  why 
is  his  appearance  entered  ?  It  admits 
of  no  other  solution  than  this — that  he 
was  informed  of  the  application,  and 
appeared  on  behalf  of  the  govern- 
ment to  contest  it.  The  government 
was  the  prosecutor  of  Milligan,  who 
claimed  that  his  imprisonment  was 
illegal,  and  sought,  in  the  only  way 
he  could,  to  recover  his  liberty.  The 
case  was  a  grave  one;  and  the  court, 
unquestionably,  directed  that  the  law 
officer  of  the  government  should  be 
informed  of  it.  He  very  properly  ap- 
peared, and,  as  the  facts  were  un- 
controverted  and  the  difficulty  was  in 
the  application  of  the  law,  there  was 
no  useful  purpose  to  be  obtained  in 
issuing  the  writ.  The  cause  was, 
therefore,  submitted  to  the  court  for 
their  consideration  and  determina- 
tion." Per  Davis,  J.,  in  Ex  p.  Milli- 
gan, 4  Wall.  (U.  S.)  2. 

92 


1.  U.  S.  V.  Daniel,  6  Wheat.  (U.  S.) 
549;  Veazie  v.  Wadleigh,  11  Pet.  (U. 
S.)  55;  Kennedy  z/.  Georgia  State  Bank, 
8  How.  (U.  S.)6io;  Daniels  v.  Chicago, 
etc.,  R.  Co.,  3  Wall.  (U.  S.)25o;  Ogle 
V.  Lee,  2  Cranch  (U.  S.)  33;  Perkins  v. 
Hart,  II  Wheat.  (U.  S.)  237;  Wayman 
V.  Southard,  10  Wheat.  (U.  S.)  21; 
Saunders  v.  Gould,  4  Pet.  (U.  S.)  372; 
Ward  V.  Chamberlain,  2  Black  (U.  S.) 
430;  U.  S.  V.  Ambrose,  108  U.  S.  336; 
U.  S.  V.  Briggs,  5  How.  (U.  S.)  20S; 
Dennistoun  v.  Stewart,  18  How.  (U. 
S.)  568. 

Where,  after  a  verdict  subject  to 
the  opinion  of  the  court,  the  parties 
settled  the  questions  by  agreement, 
stipulating  that  judgment  should  be 
entered  one  way  or  the  other,  accord- 
ing to  the  determination  of  these 
questions,  and  the  judges,  being  di- 
vided, certified  the  questions  to  the 
Supreme  Court — held,  that  the  Su- 
preme Court  must  consider  the  cause 
as  if  it  came  up  upon  opposite  bills  of 
exceptions,  craving  instructions,  on 
which  the  court  divided;  and  this 
court  could  only  certify  an  opinion  on 
the  points  so  raised,  while  that  part  of 
the  agreement,  stated  in  the  record, 
which  related  to  the  rendering  of  judg- 
ment on  the  one  side  or  the  other, 
must  have  its  operation  in  the  court 
below.  Wilcox  v.  Plummer,  4  Pet. 
(U.  S.)  172. 

2.  Daniels  v.  Chicago,  etc.,  R.  Co., 
3  Wall.  (U.  S.)  255;  Ogle  v.  Lee,  2 
Cranch  (U.  S.)  33;  U.  S.  v.  Bailey,  9 
Pet.  (U.  S.)  273. 

3.  Ward    v.  Chamberlain,  2   Black 

(U.S.)  435. 
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b.  Who  may  Certify.— The  Acts  of  1802  and  1872  have  ref- 
erence  to  federal  circuit  courts  only.  The  Supreme  Court  has 
no  jurisdiction  of  causes  brought  before  it  upon  a  certificate  of 
a  division  of  opinion  of  the  judges  of  the  Circuit  Court  for  the 
District  of  Columbia.*  The  ofifice  and  object  of  a  certificate  of 
division  of  opinion  are  to  take  to  the  Supreme  Court  for  determi- 
nation a  question  of  law  upon  which  the  opinions  of  two  judges 
competent  to  take  part  in  the  judgment  of  the  Circuit  Court  are 
opposed  to  each  other.  It  necessarily  follows  that  the  case  can- 
not be  taken  to  that  court  upon  a  certificate  of  division  of  opinion 
between  the  judge  who  is  qualified  and  the  judge  who  is  dis- 
qualified to  take  part  in  the  judgment;*  and,  a  fortiori,  if  both 
judges  are  disqualified,  or  lack  the  power  to  act,  there  can  be  no 
certificate  of  division.* 

Circuit  Court  Judge  may  Certify. — The  Supreme  Court  has  jurisdiction, 
under  the  Act  of  1802,  of  a  certificate  of  division  in  opinion 
between  the  associate  judges  of  the  Supreme  Court  and  the  circuit 
judge,  together  holding  the  Circuit  Court,  as  well  as  between 
either  of  said  judges  and  the  district  judge.'* 

c.  Whole  Case  cannot  be  Certified. — The  whole  case, 
even  when  its  decision  turns  upon  a  matter  of  law  only,  cannot 
be  sent  up  by  a  certificate  of  division.* 


Where  the  Court  Declines  to  Answer  the 
questions  certified  on  the  ground  that 
they  are  not  properly  before  the  court, 
this  does  not  bar  another  certificate  of 
the  same  questions  when  the  point  of 
objection  has  been  removed.  U.  S. 
V.  Rosenberg,  7  Wall.  (U.  S.)  580. 

1.  The  appellate  jurisdiction  of  the 
Supreme  Court,  in  respect  to  the  Cir- 
cuit Court  for  the  District  of  Columbia, 
only  extends  to  the  final  judgment  and 
decrees  of  the  latter.  Ross  v.  Trip- 
let!, 3  Wheat.  (U.  S.)6oo. 

2.  U.  S.  V.  Emholt,  105  U.  S.  415; 
U.  S.  V.  Lancaster,  5  Wheat.  (U.  S.) 
434;  Nelson  v.  Garland,  i  How.  (U.  S.) 
265. 

At  the  hearing  in  the  Circuit  Court 
of  an  appeal  from  the  District  Court, 
the  district  judge  who  rendered  the 
decision  appealed  from  cannot,  under 
section  614  of  the  Revised  Statutes, 
give  a  vote,  even  by  consent  of  parties, 
when  another  judge  is  present;  and 
the  case  cannot  be  taken  to  the  Su- 
preme Court  upon  a  certificate  of 
division  of  opinion  between  him  and 
the  other  judge.  U.  S.  v.  Emholt, 
105  U.  S.  414. 

The  district  judge  cannot  sit  in  the 
Circuit  Court  in  a  cause  brought  by 
writ  of  error  from  the  District  to  the 
Circuit  Court,  and  the  cause  cannot 


in  such  a  case  be  taken  from  the  Cir- 
cuit Court  to  the  Supreme  Court 
upon  a  certificate  of  a  division  of 
opinion  of  the  judges.  U.  S.  v.  Lan- 
caster, 5  Wheat.  (  U.  S.)  434. 

Under  Bankruptcy  Act. — Upon  ques- 
tions adjourned  from  the  District  to 
the  Circuit  Court,  under  the  "  act  to 
establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States," 
the  district  judge  cannot  sit  as  a 
member  of  the  Circuit  Court,  and 
consequently  the  points  adjourned 
cannot  be  taken  to  the  Supreme  Court 
by  a  certificate  of  division.  Nelson  v. 
Carland,  l  How.  (U.  S.)  265;  In  re 
Castleman,  i  How.  (U.  S.)  281;  Col- 
lins V.  Blyth,  I  How.  (U.  S.)  282. 

3.  U.  S.  V.  Pile,  130  U.  S.  280. 

4.  New  England  Marine  Ins.  Co.  v. 
Dunham,  11  Wall.  (U.  S.)  i. 

5.  Jewell  V.  Knight,  123  U.  S.  433; 
Saunders  v.  Gould,  4  Pet.  (U.  S.)  392; 
U.  S.  V.  Bailey,  9  Pet.  (U.  S.)  267; 
Harris  v.  Elliott,  10  Pet.  (U.  S.)  25; 
White  V.  Turk,  12  Pet.  (U.  S.)  238;  U. 
S.  V.  Brlggs,  5  How.(U.  S.)2o8;  Sadler 
V.  Hoover,  7  How.  (U.  S.)  646;  U.  S. 
Northway,  120  U.  S.  327;  State  Nat. 
Bank  v.  St.  Louis  Rail  Fastening  Co., 
122  U.  S.  21. 

Reason  of  the  Rule. — The  reason  why 
the  whole  case  cannot  be  certified  to 
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Opinion  on  the  Whole  Facts. — A  certificate  which  contains  questions 
caUing  upon  the  Supreme  Court  to  express  an  opinion  on  the 
whole  facts  of  the  case  is  one  which  is  obnoxious  to  the  rule  that 
the  whole  case  cannot  be  certified.* 


the  Supreme  Court  is  that  such  a 
procedure  would  convert  the  Supreme 
Court  into  a  nisi  prius  trial  court; 
whereas,  even  in  cases  which  go  there 
for  review  in  the  ordinary  course  of 
judicial  proceedings,  that  court  is 
always  and  only  an  appellate  court, 
except  in  the  limited  class  of  cases 
where  the  court  has  original  jurisdic- 
tion. U.  S.  V.  Perrin,  131  U.  S.  58; 
U.  S.  V.  Briggs,  5  How.  (U.  S.)  208; 
U.  S.  V.  Northvvay,  120  U.  S.  327; 
Dublin  Tp.  v.  Milford  Five  Cent  Sav. 
Inst.,  128  U.  S.  510;  White  v.  Turk, 
12  Pet.  (U.  S.)  238.  But  the  follow- 
ing remarks  by  Chief  Justice  Mar- 
shall in  U.  S.  V.  Bailey,  9  Pet. 
(U.  S.)  272,  point  to  a  different 
reason:  "  The  language  of  the  section 
shows,  we  think,  conclusively  that 
congress  intended  to  provide  for  a 
division  of  opinion  on  single  points, 
which  frequently  occur  in  the  trial  of 
a  cause;  not  to  enable  a  circuit  court 
to  transfer  an  entire  cause  into  this 
court  before  a  final  judgment.  A 
construction  which  would  authorize 
such  transfer  would  counteract  the 
policy  which  forbids  writs  of  error  or 
appeal  until  the  judgment  or  decree 
be  final.  If  an  interlocutory  judg- 
ment or  decree  could  be  brought  into 
this  court,  the  same  case  might  again 
be  brought  up  after  a  final  decision, 
and  all  the  delaysand  expense  incident 
to  a  repeated  revision  of  the  same 
cause  be  incurred.  So  if  the  whole 
cause,  instead  of  an  insulated  point, 
could  be  adjourned,  the  judgment  or 
decree,  which  would  be  finally  given 
by  the  circuit  court,  might  be  brought 
up  by  writ  of  error  or  appeal,  and 
the  whole  subject  be  re-examined. 
Congress  did  not  intend  to  expose 
suitors  to  this  inconvenience;  and  the 
language  of  the  provision  does  not, 
we  think,  admit  of  this  construction." 

1.  Adams  v.  Jones,  12  Pet.  (U.  S.) 
207. 

The  question  whether,  upon  all  the 
facts  specially  found  by  the  Circuit 
Court  when  a  trial  by  jury  has  been 
waived,  the  plaintiff  has  the  legal 
right  to  recover,  is  not  one  which  can 
be  certified.     State   Nat.  Bank  v.  St. 


Louis  Rail  Fastening  Co.,  122  U.  S.. 
21. 

After  the  whole  case  had  been  laid 
before  the  Circuit  Court  by  the  United 
States,  the  counsel  for  the  prisoner 
moved  the  court  to  instruct  the  jury 
that  the  evidence  did  not  conduce  to 
prove  the  offense  charged  under  the 
acts  of  congress,  which  was  opposed 
by  the  United  States;  and  on  this 
question  the  judges  were  divided  and 
the  question  certified.  Held,  that  the 
question  called  for  an  opinion  on  the 
whole  facts,  and  that  in  effect  it  certi- 
fied the  whole  case.  U.  S.  v.  Bailey, 
9  Pet.  (U.  S.)  267. 

A  question  certified  calling  for  a 
decision  whether,  upon  all  the  evi- 
dence in  the  case,  the  defendant  is 
entitled  to  a  verdict,  requires  a  deci- 
sion of  the  whole  case,  and  is  not 
certifiable.  Fire  Ins.  Assoc,  v.  Wick- 
ham,  128  U.  S.  426. 

The  question  "  whether  in  point  of 
law,  upon  the  facts  as  stated  and 
proved, the  action  could  be  maintained, 
and  whether,  consequently,  the  jury 
should  be  instructed  that,  under  the 
facts  as  proved,  the  plaintiff'  could  not 
recover,"  refers  the  whole  case  to  the 
Supreme  Court,  and  no  answer  can  be 
given.  Daniels  v.  Chicago,  etc.,  R. 
Co.,  3  Wall.  (U.  S.)257. 

Questions  whether,  "  under  the  evi- 
dence," the  defendant  was  authorized 
to  receive  interest  at  a  certain  rate, 
and  "  whether,  upon  the  whole  evi- 
dence, the  plaintiff  was  entitled  to  re- 
cover," are  not  questions  which  the 
Supreme  Court  is  required  or  author- 
ized to  answer.  Williamsport  Bank 
V.  Knapp,  119  U.  S.  357. 

The  Supreme  Court  has  no  jurisdic- 
tion of  a  certificate  calling  for  an 
answer  to  a  question  whether,  upon 
the  evidence,  the  judgment  should  be 
for  one  party  or  the  other.  Saunders 
V.  Gould,  4  Pet.  (U.  S.)  392;  U.  S.  v. 
Bailey,  9  Pet.  (U.  S.)  267;  Weeth  v. 
New  England  Mortgage  Co.,  106  U.  S. 
605;  California  Artificial  Stone  Pav- 
ing Co.  V.  Molitor,  113  U.  S.  609; 
Waterville  v.  Van  Slyke,  116  U.  S. 
699;  Williamsport  Bank  v.  Knapp, 
119  U.  S.  357. 
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Splitting  up  Whole  Case. — The  same  rule  which  inhibits  a  question 
involving  the  whole  case  from  being  certified  forbids  a  splitting 
up  of  the  whole  case  into  the  form  of  several  questions  capable 
of  being  answered  separately.  When  it  is  apparent  that  all  the 
questions,  taken  together,  involve  the  whole  case,  the  court  will 
refuse  to  answer  them.*      But  the  rule  against  splitting  up  the 


"  Whether  the  plaintiffs  or  the  de- 
fendants, insurance  companies,  are 
entitled  in  law  to  recover  judgment 
on  said  verdict  and  special  findings  of 
the  jury  returned  in  said  cause,"  is 
too  general  to  be  answered,  because 
it  refers  the  whole  case  to  the  decision 
of  the  Supreme  Court.  Hosford  v. 
Germania  F.  Ins.  Co.,  127  U.  S.  402. 
See  Jewell  v.  Knight,  123  U.  S.  426. 

The  question  whether,  "upon  the 
facts,"  •'  the  plaintiffs  have  any  right 
or  title  to  the  land  taken  for  said 
streets  on  which  the  trespass  is  sup- 
posed to  have  been  committed,"  is  too 
general,  embracing  the  merits  of  the 
whole  case.  Harris  v.  Elliott,  10  Pet. 
(U.  S.)  56. 

But  the  question  "whether  the 
plaintiffs  were  bound  to  give  notice  to 
the  defendant  that  they  had  accepted 
or  acted  upon  the  guaranty,  and  given 
credit  on  the  faith  of  it,"  was  held 
somewhat  ambiguous.  Some  diversi- 
ty of  opinion  existed  among  the  judges 
as  to  the  true  nature  and  e.xtent  of  the 
question  certified— whether  it  meant 
to  ask  the  opinion  of  the  court  if,  un- 
der all  the  circumstances  disclosed 
in  the  evidence,  any  personal  notice 
to  the  defendant  was  necessary  to  fix 
his  liability,  or  whether  it  meant  only 
to  put  the  general  question  of  the 
necessity  of  notice  in  cases  of  guar- 
anty. The  latter  interpretation  was 
adopted,  and  the  question  answered. 
Adams  v.  Jones,  12  Pet.  (U.  S.)  211. 

1.  Jewell  V.  Knight,  123  U.  S.  433; 
White  V.  Turk,  12  Pet.  (U.  S.)  238; 
Nesmith  v.  Sheldon,  6  How.  (U.  S.) 
41;  Luther  v.  Borden,  7  How.  (U.  S.) 
47;  Webster  v.  Cooper,  10  How.  (U.  S.) 
54;  Fire  Ins.  Assoc,  v.  Wickham,  128 
U.  S.  426;  Waterville  v.  Van  Slyke, 
116  U.  S.  699;  Dennistoun  v.  Stewart, 
18  How.  (U.  S.)  565;  Saunders  v. 
Gould,  4  Pet.  (U.  S.)  392;  Williams- 
port  Bank  v.  Knapp,  119  U.  S.  357; 
Weeth  V.  New  England  Mortgage  Co., 
106  U.  S.  605. 

Obnoxious  Questions. — The  following 
questions  were  held  obnoxious  to  the 
rule  inhibiting  a  splitting  up  of  the 


whole  case;  the  appeal  was  dismissed 
and  the  court  refused  to  answer  them  : 
"  I.  Whether  or  not  the  delay,  from 
March  17  to  May  i,  1879,  in  taking 
judgment  upon  the  warrant  of  attor- 
ney, had  the  effect  to  render  the  pur- 
chase which  was  thereafter  made  by 
the  defendants  Fletcher&  Churchman 
and  Mrs.  Knight,  of  the  stock  of  goods 
of  said  John  Knight  voidable  by  the 
plaintiffs?  2.  The  bona  fides  of  the 
original  indebtedness  of  Knight  to 
Fletcher  &  Churchman  .and  Mrs. 
Knight  not  being  questioned,  whether 
or  not,  to  render  said  sale  void  as  to 
the  complainants  or  other  creditors,  it 
must  not  also  appear  that  the  same 
was  made  by  said  John  Knight  with 
the  fraudulent  intent  to  cheat,  hinder, 
and  delay  said  creditors,  and  that  said 
Fletcher  &  Churchman  and  Mrs. 
Knight  had  knowledge  of  that  fact  at 
the  time  they  made  the  purchase? 
3.  Whether  or  not,  if  such  sale  is 
voidable  by  the  plaintiffs,  it  can  be 
avoided  by  them  for  the  payment  of 
the  entire  indebtedness  of  said  John 
Knight  to  them,  or  only  for  the  pay- 
ment of  so  much  of  said  indebtedness 
as  was  contracted  after  the  execution 
of  said  warrant  of  attorney?  4 
Whether  or  not,  under  the  circum- 
stances, the  sale  by  Knight  to  the  other 
defendants  was  fraudulent  as  to  the 
complainants'  claims  for  goods  sold 
during  the  time  the  cognovit  was 
held — March  17  to  May  i,  1879.  5. 
Whether,  under  the  circumstances,  the 
sale  by  Knight  to  the  other  defendants 
was  fraudulent  as  to  the  complainants' 
claims  for  goods  sold  prior  to  March 
17,  1879?"  Jewell  V.  Knight,  123  U.  S. 
430. 

But  see  thecaseof  Jonesw.VanZandt, 
5  How.  (U.  S.)  215,  where  there  were 
fourteen  questions  certified,  which  in 
the  aggregate  involved  the  whole  case. 
They  were  all  answered,  "  because  the 
questions  involved  [a  construction  of 
the  fugitive  slave  law]  could  not  other- 
wise be  brought  here;  and  they  pos- 
sessed so  wide  and  deep  an  interest 
as  to  render  it  desirable  they  shouia 
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whole  case  does  not  prevent  the  certificate  from  embracing  more 
than  one  question.  If,  in  reality,  more  than  one  question  occurs 
upon  which  the  judges  are  divided,  they  may  be  embraced  in  the 
certificate.* 

The  Answer  may  Dispose  of  Whole  Case. — But  where  the  questions  are 
several  in  number,  and  so  material  as  to  decide  the  whole  case, 
the  Supreme  Court  will  not  dismiss  them,  provided  they  appear 
to  have  arisen  at  one  time,  at  one  stage  of  the  cause,  and  to  have 
involved  little  beyond  one  point.* 

d.  Questions  of  Fact. — The  points  certified  must  be  ques- 
tions of  law  only,  and  not  questions  of  fact  or  of  mixed  law  and 
fact.3 


come  under  the  revision  of  this  court." 
Per  Woodbury,  J.,  at  page  224. 

1.  Waterville  v.  Van  Slyke,  116  U. 
S.  699. 

2.  "  And  the  principle  embraced  in 
the  other  branch  of  this  objection  to 
acting  on  several  points  which  dis- 
pose of  the  whole  case  is,  not  that  the 
whole  ^case  may  not  properly  be  dis- 
posed of  by  our  decision  on  what  is 
certified,  but  that  the  decision  must  in 
substance  be,  not  on  several  questions 
arising  in  various  stages  of  the  cause, 
and  some  of  them  anticipated  and  pre- 
sented, so  as  to  cover  the  whole  case." 
Per  Woodbury,  J.,  in  U.  S.  v.  Chicago, 
7  How.  (U.  S.)  192.  See  Leland  v. 
Wilkinson,  10  Pet.  (U.  S.)  296,  where 
the  whole  case  turned  on  the  questions 
certified.  The  questions  were  held  to 
involve  only  one  point;  that  point 
was  decided  and  certified.  Compare 
Marbnry  v.  Madison,  i  Cranch  (U.  S.) 
137;  Sheldon  v.  Sill,  8  How.  (U.  S.) 
448;  Daniels  v.  Chicago,  etc.,  R.  Co., 
3  Wall.  (U.  S.)  250;  Durousseau  v.  U. 
S.,  6  Cranch  (U.  S.)  314;  U.  S.  v. 
More,  3  Cranch  (U.  S.)  159;  Barry  v. 
Mercein,  5  How.  (U.  S.)  119. 

The  case  of  Marbury  v.  Madison,  i 
Cranch  (U.  S.)  139,  involves  the  ques- 
tion of  the  jurisdiction  of  the  Supreme 
Court;  it  applies  the  rule  that  no 
original  jurisdiction  can  be  given  it  by 
statute,  and,  as  was  said  before,  no 
question  can  be  certified  which  will  de- 
volve on  that  court  the  functions  of  a 
trial  court,  this  being  the  reason  why 
the  whole  case  cannot  be  certified. 

3.  Jewell  V.  Knight,  123  U.  S.  432; 
Dennistoun  v.  Stewart,  18  How.  (U.  S.) 
565;  Wilson  V.  Barnum,  8  How.  (U. 
S.)  258;  Silliman  v.  Hudson  River 
Bridge  Co.,  i  Black  (U.  S.)  582;  Dan- 
iels V.  Chicago,  etc.,  R.  Co.,  3  Wall. 


(U.  S.)  250;  Brobst  V.  Brobst,  4  Wall. 
(U.  S.)  2;  Weeth  v.  New  England 
Mortgage  Co.,  106  U.  S.  605;  Califor- 
nia Artificial  Stone  Paving  Co.  v. 
Molitor,  113  U.  S.  609;  Waterville  v. 
Van  Slyke,  116  U.  S.  699;  Williams- 
port  Bank  v.  Knapp,  119  U.  S. 
357- 

Fraud. — The  question  of  fraud  or  no 
fraud  is  one  necessarily  compounded 
of  fact  and  of  law,  and  the  fact  must 
be  distinctly  found  before  the  Supreme 
Court  can  decide  the  law  upon  a  cer- 
tificate of  division  of  opinion.  Jewell 
V.  Knight,  123  U.  S.  433;  Ogilvie  v. 
Knox  Ins.  Co.,  18  How.  (U.  S.)  577; 
U.  S.  V.  Columbus  Bank,  19  How.  (U. 
S.)385;  Havemeyer  v.  Iowa  County, 
3  Wall.  (U.  S.)  294;  Watson  v.  Taylor, 
21  Wall.  (U.  S.)  378;  Fire  Ins.  Assoc. 
V.  Wickham,  128  U.  S.  426. 

Whether  a  sale  and  delivery  of  a 
debtor's  stock  of  goods,  by  way  of 
preference  of  a  bona-fide  creditor,  is 
fraudulent  against  other  creditors,  in- 
volves a  question  of  fact  depending 
upon  all  the  circumstances,  and  can- 
not be  referred  to  the  Supreme  Court 
by  a  certificate  of  division.  Jewell  i'. 
Knight,  123  U.  S.  426. 

And  whether  an  agreement  to  pre- 
fer a  bona-fide  creditor  is  so  fraudulent 
against  other  creditors  as  to  avoid  a 
subsequent  preference  of  the  former, 
involves  a  question  of  fact  depending 
upon  all  the  circumstances,  and  can- 
not be  certified.  Smith  v.  Craft,  123 
U.  S.  436. 

Where  the  record  showed  a  litiga- 
tion in  respect  to  an  alleged  fraud  in 
obtaining  a  deed  of  a  tract  of  land  by 
the  principal  defendant  from  the  com- 
plainant, and  the  decree  found  the 
fraud  alleged,  and  held  the  deed  null 
as   to    the    principal    defendant.    *^ut 
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e.  Amount  IN  Controversy.— The  original  Act  of  1802,  allow- 
ing a  question  to  be  certified,  was  always  held  to  extend  the  ap- 
pellate jurisdiction  of  the  Supreme  Court  to  material  questions 
of  law  arising  in  all  cases,  criminal  as  well  as  civil,  without  regard 
to  the  amount  in  controversy  or  the  condition  of  the  litigadon. 
The  Act  of  1872,  which  prohibited  in  such  cases  a  certificate  of 
division  until  after  judgment,  did  not  change  this.  The  certifi- 
cate was  not  dependent  for  its  validity  upon  the  amount  in  con- 
troversy under  either  of  these  statutes.* 

/.  Final  Judgment.— The  Act  of  1872  provides  that  when, 
on  the  trial  or  hearing  of  any  civil  suit  or  proceeding  before  the 
Circuit  Court  held  by  the  circuit  judge  and  the  district  judge,  or 
by  either  of  them  and  a  justice  of  the  Supreme  Court,  any  ques- 
tion occurs  upon  which  the  opinions  of  the  judges  are  opposed, 


stated  that  the  judges  were  opposed 
in  opinion  on  the  question  whether 
his  four  codefendants,  who  claimed 
by  deeds  under  him,  were  chargeable 
as  privies  to  the  fraud,  and  this  ques- 
tion was  certified,  the  Supreme  Court 
held  that  the  question  was  one  of 
fact,  and  the  cause  was  remanded 
without  answer.  Brobst  v.  Brobst,  4 
Wall.  (U.  S.)  2. 

Patents. — Whether  a  patent  has  been 
infringed  by  another  process  or  ma- 
chine is  a  question  of  fact,  or  of  mixed 
fact  and  law,  and  will  not  be  answered. 
Wilson  V.  Barnum,  8  How.  (U.  S.)  258; 
California  Artificial  Stone  Paving  Co. 
V.  Molitor,  113  U.  S.  6og. 

SuflBciency  of  Evidence. — Whether  the 
evidence  is  sufficient  to  prove  an  aver- 
ment in  the  pleadings  is  a  question  of 
fact,  and  cannot  be  certified.  Silliman 
V.  Hudson  River  Bridge  Co.,  i  Black 
(U.S.)  582. 

Usury. — The  question  "  whether  the 
notes  sued  on  were  usurious"  is  one 
of  fact,  and  will  not  be  answered. 
Weeth  V.  New  England  Mortgage  Co., 
106  U.  S.  605. 

Affirmation  of  the  Master's  Report.— 
Whether  the  master's  report  should 
in  all  things  be  affirmed  is  a  question 
involving  a  finding  of  facts  by  the 
Supreme  Court,  and  cannot  be  certi- 
fied. Weeth  V.  New  England  Mort- 
gage Co.,  106  U.  S.  605. 

1.  Dow  V.  Johnson,  lOO  U.  S.  163; 
Weeth  V.  New  England  Mortgage  Co., 
106  U.  S.  605;  Ex  p.  Phoenix  Ins.  Co., 
117  U.  S.  367;  Williamsport  Bank  v. 
Knapp,  119  U.  S.  357;  Hosford  v. 
Germania  F.  Ins.  Co.,  127  U.  S.  402; 
Jewell  V.  Knight,  123  U.  S.  432;  Stevv- 
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art  V,  Dunham,  115  U.  S.  61;  Gibson 
V.  Shufeldt,  122  U.  S.  27;  Waterville 
V.  Van  Slyke,  116  U.  S.  699;  Chicago 
Union  Bank  v.  Kansas  City  Bank,  136 
U.  S.  223;  Lawrence  v.  Nelson,  143  U. 
S.  221. 

Act  of  1875.— The  Act  of  Feb.  16, 
1875,  which  prescribed  that  the  matter 
in  dispute  should  exceed  the  sum  or 
value  of  five  thousand  dollars,  exclu- 
sive of  costs,  in  order  to  be  re-ex- 
amined in  the  Supreme  Court,  did  not 
affect  certificates  of  division;  it  only 
applied  to  writs  of  error  and  appeal. 
Dow  V.  Johnson,  100  U.  S.  163. 

Amount  Sufficient  to  Give  Court  Appel- 
late Jurisdiction.  —  Under  the  Act  of 
1872,  which  makes  the  certificate 
available  on  a  writ  of  error  if  the 
amount  involved  in  the  certified  case 
is  enough  of  itself  to  give  the  court 
jurisdiction  on  a  writ  of  error  without 
a  bill  of  exceptions,  the  Supreme  Court 
will  take  jurisdiction  on  that  ground, 
and  thereby  obviate  the  necessity  of 
considering  whether  the  questions 
are  duly  stated  in  the  certificate. 
Where  the  several  questions  certified 
involve  the  question  whether  the  facts 
found  by  the  court  are  sufficient  to 
support  the  judgment,  the  Supreme 
Court  will  take  jurisdiction  if  the 
case  involves  an  amount  within  its 
appellate  jurisdiction,  as  such  ques- 
tion may  be  reviewed  on  writ  of  error 
without  any  bill  of  exceptions;  and 
the  court  will  not  refuse  to  c;.nsider 
the  questions  because  they  may  in- 
volve a  consideration  of  the  whole 
case.  Allen  v.  St.  Louis  Bank.  120 
U.  S.  30.  Compare  U.  S.  v.  Emholt, 
105  U.  S.  414. 
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the  opinion  of  the  presiding  judge  shall  prevail  and  be  considered 
as  the  opinion  of  the  court  for  the  time  being.  "The  point  upon 
which  they  so  disagreed  shall,  during  the  same  term,  be  stated 
under  the  direction  of  the  judges  and  certified,  and  such  certifi- 
cate shall  be  entered  of  record;"  and  the  final  judgment  or  decree 
"  may  be  reviewed  and  affirmed,  or  reversed,  or  modified,  by  the 
Supreme  Court  on  writ  of  error  or  appeal."  *  Therefore  the 
Supreme  Court  cannot  take  jurisdiction  under  a  certificate  by 
which  it  appears  that  there  was  a  difference  in  opinion  between 
the  judges  as  to  the  points  certified,  without  entry  of  final 
judgment.* 

g.  Division  pro  Forma. — Where  it  appears  that  the  whole 
case  has  been  certified /r^/(?r;;z^,  in  order  to  take  the  opinion  of 
the  Supreme  Court,  without  any  actual  division  of  opinion  in  the 
Circuit  Court,  the  practice  is  irregular,  and  the  case  must  be  re- 
manded to  the  Circuit  Court  to  be  proceeded  with  according  to 
law.* 


1.  These  provisions  of  the  Act  of 
1872  are  embodied  in  Rev.  Stat.,  §§ 
650,  652,  693.  See  Jewell  v.  Knight, 
123  U.  S.  432. 

2.  Ex  p.  Tom  Tong,  108  U.  S.  556; 
Bartholovv  v.  Trustees  of  Schools,  105 
U.  S.  6;  Morey  v.  Lockhart,  123  U.  S. 
56. 

Habeas  Corpus. — The  Supreme  Court 
cannot  take  jurisdiction  of  a  certifi- 
cate of  division  in  opinion  between  the 
judges  of  a  Circuit  Court,  in  proceed- 
ings under  a  writ  of  habeas  corpus, 
until  final  judgment  has  been  ren- 
dered in  accordance  with  the  opinion 
of  the  presiding  justice  or  judge.  Ex 
p.  Tom  Tong,  108  U.  S.  556;  Ex  p. 
Clodomiro  Cota,  no  U.  S.  385. 

Criminal  Proceedings. — But  the  Statute 
of  1872  did  not  affect  criminal  pro- 
ceedings. Questions  arising  therein 
upon  which  the  judges  differed  could 
be  certified  before  judgment.  Ex  p. 
Tom  Tong,  108  U.  S.  559. 

3.  Webster  v.  Cooper,  10  How.  (U. 
S.)  54- 

"  The  irregularity  and  evil  tendency 
of  this  practice  has  upon  several  occa- 
sions attracted  the  attention  of  the 
court,  although  it  has  been  occa- 
sionally acquiesced  in,  and  the  points 
so  certified  acted  upon  and  decided. 
But  at  December  term,  1847,  the  sub- 
ject was  very  fully  considered,  and  it 
was  then  determined  that  this  practice 
ought  not  to  be  sanctioned,  and  that 
this  court  would  in  all  cases  refuse  to 
take  jurisdiction  when  it  was  obvious 
that  the  whole  case  had  been  certified 


pro  forma,  in  order  to  take  the  opinion 
of  this  court  without  any  actual  divi- 
sion of  opinion  in  the  Circuit  Court." 
Per  Taney,  C.J. ,  in  Webster  v.  Coo- 
per, 10  How.  {\5.  S.)  55.  See  Nesmith 
V.  Sheldon,  6  How.  (U.  S.)4i;  Jew- 
ell V.  Knight,  123  U.  S.  433. 

"And  although  an  indulgence  has 
sometimes  been  given  to  certificates 
where,  in  important  cases,  a  division 
was  certified  pro  forma  (Jones  v.  Van 
Zandt,  5  How.  (U.  S.)  224),  yet  we 
do  not  feel  justified  in  repeating  it." 
Per  Woodbury,  J.,  in  U.  S.  v.  Chicago, 
7  How.  (U.  S.)  185. 

No  party  has  a  right  to  ask  for  such 
a  certificate,  nor  can  it  be  made  con- 
sistently with  the  duty  of  the  court,  if 
the  judges  are  agreed,  and  do  not 
think  there  is  doubt  enough  upon  the 
question  to  justify  them  in  submitting 
it  to  the  judgment  of  the  Supreme 
Court.  Ex  p.  Gordon,  i  Black  (U.  S.) 
503.  But  there  may  be  peculiar  cir- 
cumstances which  will  justify  the  Su- 
preme Court  in  taking  jurisdiction  of 
a.  pro  fortna  division.  Daniels  v.  Chi- 
cago, etc.,  R.  Co.,  3  Wall.  (U.  S.)  255; 
Webster  v.  Cooper,  10  How.  (U.  S.) 
54;    U.   S.   V.   Stone,    14   Pet.   (U.   S.) 

524- 

"  We  are  aware  that  in  some  cases, 
where  the  point  arising  is  one  of  im- 
portance and  difficulty,  and  it  is  de- 
sirable for  the  purposes  of  justice  to 
obtain  the  opinion  of  this  court,  the 
judges  of  the  Circuit  Court  have 
sometimes,  by  consent,  certified  the 
point  to  this  court  as  upon  a  division 
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h.  Matters  of  Discretion.— The  general  rule  is  that  the 
Supreme  Court  cannot,  upon  a  certificate  of  division  of  opinion, 
acquire  jurisdiction  of  questions  relating  to  matters  of  pure  dis^ 
cretion  in  the  Circuit  Court.*     But  if,  in  connection  with  the  dis- 


of  opinion;  when  in  truth  they  both 
rather  seriously  doubted  than  differed 
about  it.  We  do  not  object  to  a  prac- 
tice of  this  description  when  applied 
to  proper  cases  and  on  proper  occa- 
sions; but  they  must  be  cases  sanc- 
tioned by  the  judgment  of  one  of  the 
judges  of  this  court,  in  his  circuit." 
Per  Taney,  C.J.,  in  U.  S.  v.  Stone, 
14  Pet.  (U.  S.)  525. 

Where  the  suit  was  brought  in  the 
District  Court,  and  was  carried  on  in 
that  court  until  a  verdict  was  ren- 
dered, and  was  then,  by  consent  of 
counsel,  transferred  to  the  Circuit 
Court  precisely  in  the  state  in  which 
it  then  was,  and  a  division  of  opinion 
then  entered  pro  forma  to  send  the 
case  to  the  Supreme  Court,  the  Su- 
preme Court  declined  to  take  juris- 
diction, and  remanded  the  case.  U.  S. 
V.  Stone,  14  Pet.  (U.  S.)  524.  And  see 
Luther  v.  Borden,  7  How.  (U.  S.)  i; 
Colorado  Cent.  R.  Co.  v.  White,  loi  U. 
S.  98;  U.  S.  V.  Hall,  131  U.  S.  50;  and 
U.  S.  V.  Perrin,  131  U.  S.  57,  where 
the  Supreme  Court  held  that  the 
certificates  showed  a  division  fro 
forma,  for  the  purpose  of  obtaining 
the  opinion  of  that  court  before  a  trial 
or  decision  in  the  court  below,  and 
were  insufficient  to  invoke  its  juris- 
diction. 

The  probability  that  difficult  and 
important  questions  of  law  will  arise, 
on  the  trial  of  an  indictment  in  the 
Circuit  Court,  will  not  ordinarily  jus- 
tify the  postponement  of  the  trial  so 
as  to  await  the  holding  of  the  court 
by  two  judges,  with  a  view  to  a  cer- 
tificate of  division  of  opinion.  U.  S. 
V.  Fullerton,  6  Blatchf.  (U.  S.)  275. 

Both  Judges  Present. — A  judge  who 
has  not  been  present  at  the  trial  can- 
not certify  to  a  division  of  opinion. 
Taylor  v.  Carpenter,  2  Woodb.  &  M. 
(U.S.)  I. 

1.  U.  S.  V.  Rosenberg,  7  Wall.  (U. 
S.)  581. 

Motion  for  New  Trial. — A  division  of 
the  judges  of  the  Circuit  Court  on  a 
motion  for  a  new  trial,  in  a  civil  or  a 
criminal  case,  is  not  such  a  division  of 
opinion  as  can  be  certified.  U.  S.  v. 
Daniel,  6  Wheat.  (U.  S.)  542;  Lanning 
V.  London,  4  Wash.  (U.  S.)  332;  U.  S.  v. 
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Rosenberg,  7  Wall.  (U.  S.)  581.  But 
see  the  case  of  Grant  v.  Raymond,  6 
Pet.(U.  S.)220,  which,  while  recogniz- 
ing the  rule  that  the  case  cannot  be 
heard  on  a  difference  in  opinion  of  the 
judges  of  the  Circuit  Court,  on  a  mo- 
tion for  a  new  trial,  yet  allowed  the 
certificate  to  be  taken,  regarded  and 
treated  as  a  writ  of  error,  and  the 
case  to  be  retained  and  decided,  al- 
though the  division  of  opinion  oc- 
curred on  a  motion  for  a  new  trial. 

Enlarging  Term  in  Ejectment.— A  di- 
vision of  opinion  as  to  whether  a 
plaintiff  in  ejectment  shall  be  per- 
mitted to  enlarge  the  term  in  the  de- 
mise, cannot  be  certified.  Smith  v. 
Vaughan,  10  Pet.  (U.  S.)  366. 

Questions  of  Equity  Practice.— No 
question  in  any  equity  cause,  relating 
to  the  practice  in  the  Circuit  Court, 
and  depending  on  the  exercise  of 
sound  discretion  in  the  application  of 
the  rules  which  regulate  the  course  of 
equity  to  the  circumstances  of  the 
particular  cause,  can  be  certified. 
Packer  v.  Nixon,  10  Pet.  (U.  S.)  408. 
Thus  a  division  in  opinion  upon 
a  question  whether  a  party  had  a 
right  to  proceed  summarily  on  mo- 
tion to  vacate  a  decree  in  the  Circuit 
Court,  cannot  be  certified.  Wiggins 
V.  Gray,  24  How.  (U.  S.)  303. 

The  following  questions  were  held 
to  involve  purely  discretionary  matter 
respecting  the  practice  of  the  Circuit 
Court  in  the  application  of  the  gen- 
eral rules  which  regulate  the  course 
of  equity  proceedings  to  the  circum- 
stances of  each  particular  case,  and 
the  court  declined  to  answer  them: 
"  I.  Whether  it  is  necessary  that  an 
affidavit  be  made  to  the  pleas  in  bar  to 
the  petition  of  John  A.  Brown,  or  to 
any  part  thereof;  and  if  so,  to  what 
part  ?  2.  Whether  the  rule  moved  for 
by  Mr.  Ingersoll  and  Mr.  Sergeant  on 
the  14th  day  of  November,  1835,  in  the 
following  words  [ought  to  be  granted] 
'  Mr.  Sergeant,  for  John  Aspden  of 
Lancashire,  moves  for  a  rule  on  Mrs. 
Poole  and  Mrs.  Jones,  and  on  John  A. 
Brown,  administrator  of  John  Aspden 
of  London,  to  show  cause  why  they 
should  not  be  required  to  elect  on 
which  petition  or  bill  they  will  proceed ; 
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cretion  which  the  court  below  is  asked  to  exercise,  questions  are 
presented  which  involve  the  right  of  the  matter  in  controversy, 
the  Supreme  Court  on  certificate  will  entertain  them.* 


and  to  abide  by  the  one  elected  and 
abandon  the  other.  Mr.  J.  R.  Ingersoll, 
for  the  executor  of  Mr.  Nixon,  makes 
the  same  motion  as  Mr.  Sergeant." 
Packer  v.  Nixon,  lo  Pet.  (U.  S.)  410. 

Kevival  of  Action. — The  Supreme 
Court  will  refuse  to  take  cognizance, 
upon  certificate,  of  the  question 
whether  an  action  of  detinue,  founded 
upon  tort,  when  abated  by  the  death 
of  the  defendant,  can  be  revived 
against  his  personal  representatives. 
Davis  V.  Braden,  10  Pet.  (U.  S.)  288. 

The  principles  by  which  the  limit  of 
jurisdiction,  upon  certificates  of  divi- 
sion,isdetermined  were  quite  fully  con- 
sidered in  the  above  case;  and  the  con- 
clusion of  the  court  was  that  a  divi- 
sion on  a  motion,  to  be  granted  or 
refused  at  the  discretion  of  the  court, 
does  not  present  a  point  which  can  be 
certified.  Compare  U.  S.  v,  Wilson,  7 
Pet.  (U.  S.)  150. 

Motion  to  Quash  Indictment. — The  Su- 
preme Court  cannot  take  cognizance 
of  a  division  of  opinion  between  the 
judges  of  the  Circuit  Court,  upon  a 
motion  to  quash  an  indictment.  U.  S. 
V.  Rosenberg,  7  V^all.  (U.  S.)  580;  U. 
S.  V.  Avery,  13  Wall.  (U.  S.)  251;  U. 
S.  V.  Hamilton,  log  U.  S.  63;  U.  S.  v. 
Canda  (U.  S.  Supreme  Ct.,  October 
term,  1881),  26  L.  Ed.  1069. 

1.  Daniels  v.  Chicago,  etc.,  R.  Co., 
3  Wall.  (U.  S.)  255;  U.  S.  V.  Chicago, 
7  How.  (U.  S.)  185. 

Motion  to  Continue  Injunction. — On 
hearing  a  motion  for  the  continuance 
of  an  injunction,  the  opinions  of  the 
judges  were  opposed  upon  the  follow- 
ing points  :  "  i.  Whether  the  corpo- 
rate powers  of  the  city  of  Chicago 
have  a  right  to  open  the  streets 
through  that  part  of  the  ground  laid 
out  in  lots  and  streets,  but  not 
sold  by  the  government  ?  2.  Whether 
the  corporate  powers  of  the  city  are 
not  limited  to  that  part  of  the  plat 
which,  by  sale  of  the  government,  has 
become  private  property?  3.  Whether 
the  streets  laid  out  and  dedicated  to 
public  use  by  Birchard  were  not,  by 
his  surveying  the  land  into  lots  and 
streets,  making  and  recording  a  map 
or  plat  thereof,  did  not  convey  the 
legal  estate  in  the  streets  to  the 
city  of   Chicago,   and   thereby   made 


the  ground  embraced  by  said  streets 
'  private  property,'  so  as  to  authorize 
said  city  of  Chicago  to  keep  said 
streets  open  ?"  It  was  held  that  while 
the  continuance  of  the  injunction  was 
clearly  matter  of  discretion  with  the 
court,  yet  the  questions  certified  in- 
volved the  right  of  the  United  States 
in  the  land  which  was  the  subject  of 
the  suit,  and  that  the  questions  could 
be  certified.  U.  S.  v.  Chicago,  7 
How.  (U.  S.)  185. 

The  above  ruling  was  criticised 
by  Chief  Justice  Chase  in  U.  S.  v. 
Rosenberg,  7  Wall.  (U.  S.)  582,  where 
he  uses  this  language:  "  It  may  be 
doubted  whether,  in  this  instance 
[U.  S.  V.  Chicago,  7  How.  (U.  S.) 
190]  the  exception  made  to  the  general 
rule  was  quite  warranted  by  the  prin- 
ciple established  in  prior  decisions." 

Motion  for  a  New  Trial. — Sometimes 
a  motion  for  a  new  trial  may  present 
for  consideration  a  question  going 
directly  to  the  merits,  and  a  decision 
of  which  may  determine  the  point  in 
controversy.  In  such  an  instance  the 
court  will  consider  the  question  sub- 
mitted on  a  certificate  of  division  of 
opinion  between  the  judges  of  the 
court  below.  Thus  the  following 
question,  arising  on  a  motion  for  a  new 
trial,  was  certified,  and  the  Supreme 
Court  entertained  it:  "  Whether,  as 
the  evidence  shows  that  the  murder 
was  committed  upon  section  sixteen,  in 
township  forty  north,  of  range  eight 
west,  in  the  state  of  Wisconsin,  said 
section  sixteen  being  within  the  out- 
side limits  of  the  said  Indian  reserva- 
tion, and  having  been  previously,  in 
1859,  settled,  platted,  and  set  apart  by 
the  United  States  as  a  part  and  parcel 
of  said  reservation,  and  ever  after  oc- 
cupied by  said  Indians  as  such,  though 
claimed  and  sold  by  the  state  of  Wis- 
consin as  and  for  a  part  of  the  school 
land  previously  ceded  to  said  state  by 
act  of  congress,  such  murder  was 
committed  within  the  limits  of  said 
reservation,  within  the  meaning  of  sec- 
tion 9  of  chapter  341  of  the  Act  of  Con- 
gress approved  March  3,  1885,  so  as 
to  give  the  federal  courts  jurisdiction 
of  the  offense?"  U.  S.  v.  Thomas,  151 
U.  S.  577.  And  see  The  U.  S.  v.  Reid, 
12   How.   (U.  S.)  362,  where    the  de- 
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i.  Supreme  Court  Divided  on  the  Merits  of  the  Ques- 
tion.—Where  the  question  certified  is  entertained  by  the  Su- 
preme Court,  and  after  argument  on  the  merits  the  court  is 
equally  divided  in  opinion,  no  instructions  can  be  given  to  the 
court  below  concerning  it.  The  case  will  be  remitted  to  the  court 
below  for  the  purpose  of  enabling  that  court  to  take  such  action 
therein  as  it  may  be  advised.* 

j.  Form  of  the  Certificate.— The  form  of  the  certificate  is 
of  vital  importance.  All  the  particulars  mentioned  in  the  acts  of 
1802  and  1872  must  appear  in  the  certificate;  they  are  juris- 
dictional, and  a  defect  as  to  either  act  is  fatal.* 

Distinct  Statement. — The  question  certified  must  be  a  distinct 
point  or  proposition  of  law,  clearly  stated,  so  that  it  can  be  defi- 
nitely answered,  without  regard  to  the  other  issues  of  law  or  fact 
in  the  case.* 


fendants  had  been  separately  tried, 
and  one  of  them,  when  upon  trial,  had 
proposed  to  call  the  other  as  a  witness, 
and  the  court  had  rejected  the  testi- 
mony. The  question  certified  was 
whether  this  ruling  was  correct.  It 
arose  upon  motion  for  a  new  trial,  but 
as  it  was  plainly  a  point  which  must 
be  determined  as  of  right,  before  sen- 
tence could  be  pronounced,  the  ques- 
tion was  held  capable  of  being  certi- 
fied. 

Motion  for  Sentence.  —  Where  the 
question  certified  was  whether  a  pris- 
oner convicted  of  a  capital  crime  could 
have  any  advantage  from  a  pardon 
without  bringing  it  judicially  before 
the  court,  and  such  question  arose 
upon  a  motion  of  the  district  attorney 
for  sentence,  the  court  regarded  this 
as  a  question  going  to  the  merits,  and 
not  determinable  in  the  exercise  of 
mete  discretion;  and  the  question  was 
answered  by  the  Supreme  Court.  U. 
S.  V.  Wilson,  7  Pet.  (U.  S.)  156. 

1.  Hannauer  v.  Woodruff,  10  Wall. 
(U.S.)  482;  Silliman  z/.  Hudson  River 
Bridge  Co.    i  Black  (U.  S.)582. 

Proced'ire  in  the  Circuit  Court. — 
Where,  in  an  equity  case,  a  certifi- 
cate of  division  sent  from  the  Circuit 
to  the  Supreme  Court  is  dismissed  by 
that  court  because  the  judges  are 
equally  divided  in  opinion,  and  the 
cause  is  remitted  to  the  court  below, 
with  directions  to  proceed  therein  in 
conformity  to  law  and  the  lUles  and 
proceedings  in  3uch  cases  provided,  it 
becomes  the  duty  of  the  court  below 
to  enter  a  decree  dismissing  the  bill, 
the  same  principle  applying  to  the 
case  in  the  lower  as  in  the  appellate 


court  in  case  of  a  divided  opinion. 
Coleman  w.  Hudson  River  Bridge  Co., 
5  Blatchf.  (U.  S.)  56;  Silllman  v. 
Hudson  River  Bridge  Co.,  i  Black 
(U.  S.)582. 

2.  Daniels  v.  Chicago,  etc.,  R.  Co.,  3 
Wall.  (U.  S.)  254.  Compare  Dennistoun 
V.  Stewart,  18  How.  (U.  S.)  365;  Dever- 
eaux  V.  Marr,  12  Wheat.  (U.  S.)  213; 
U.  S.  V.  Daniel.  6  Wheat.  (U.  S.)  545; 
Somerville  v.  Hamilton,  4  Wheat. 
(U.  S.)  230;  U.  S.  V.  Kelly,  11  Wheat. 
(U.S.)  417. 

3.  Fire  Ins.  Assoc,  v.  Wickham,  128 
U.  S.  426;  Dublin  Tp.  v.  Milford  Five 
Cent  Sav.  Inst.,  128  U.  S.  510;  Jewell  v. 
Knight,  123  U.  S.  426;  Waterville  v. 
Van  Slyke,  116  U.  S.  699;  U.  S.  v. 
Lacher,  134  U.  S.  624;  California  Arti- 
ficial Stone  Paving  Co.  v.  Molitor,  113 
U.  S.  609. 

The  following  question  was  held  to 
be  obscure  and  ambiguous,  and  not  to 
admit  of  an  answer:  "  Whether  the  de- 
cision of  the  Supreme  Court  of  Penn- 
sylvania, '  that  there  are  no  banks, 
nor  have  there  been  any  such  banks,  in 
Pennsylvania  authorized  to  take  and 
receive  interest  at  a  greater  rate  than 
six  per  cent,'  is  binding  and  conclu- 
sive upon  the  judgment  of  the  courts 
of  the  United  States  in  determining 
the  construction  and  effect  in  Penn- 
sylvania of  the  acts  of  congress  com- 
monly called  the  currency  acts,  and 
especially  sees.  5197  and  5198  of  the  Re- 
vised Statutes  of  the  United  States?" 
Williamsport  Bank  v.  Knapp,  119  U.  S. 

359- 

Must  Show  Its  Bearing  on  Case. — The 
question  must  also  be  distinctly  and 
particularly  stated  with  reference  to 
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Broad  and  Indefinite. — And  when  a  question  in  a  certificate  of  divi- 
sion is  stated  in  broad  and  indefinite  terms,  which  admit  of  one 
answer  under  one  set  of  circumstances,  and  a  different  answer 
under  another  set  of  circumstances,  the  Supreme  Court  will  not 
answer  it.* 

Whether  Indictment  Charges  Offense, — The  question  whether  a  count 
in  an  indictment  charges  an  offense  under  the  laws  of  the  United 
States  is  too  vague  and  general  to  be  certified  in  a  certificate  of 
division  of  opinion.* 

"Whether  Demurrer  shall  be  Sustained. — The  question  whether  a  demur- 
rer shall  be  sustained  is  not  sufficiently  definite.* 

For  Whom  to  Eender  Decree. — A  statement  in  the  certificate  that  the 
judges  were  divided  in  opinion  as  to  which  party  a  decree  should 
be  rendered  for,  is  not  such  a  distinct  statement  of  the  point  or 
points  upon  which  the  judges  differed  as  will  give  the  Supreme 
Court  jurisdiction.* 

Certifying  Whole  Record. — Where  the  point  on  which  the  judges 
divide  in  opinion  is  not  certified,  but  has  to  be  ascertained  from 
the  whole  record,  the  Supreme  Court  will  refuse  to  take  juris- 
diction of  the  case.* 


that  part  of  the  case  upon  which  such 
question  shall  have  arisen.  Dennis- 
toun  V.  Stewart,  i8  How.  (U.  S.)  565. 

Must  Include  All  the  Facts. — All  the 
facts  and  circumstances  pertinent  to 
the  question,  and  by  which,  if  dis- 
closed, its  complexion  might  be  en- 
tirely controlled,  must  be  stated. 
Thus,  where  a  question  was  certified 
whether  a  certain  letter,  written  by 
the  cashier  of  a  bank  without  the 
knowledge  of  the  directory,  though 
copied  at  the  time  of  its  date  into  the 
letter-books  of  the  banks,  was  a  legal 
and  valid  act  of  authority,  and  the 
record  afforded  no  evidence  relevant 
to  the  acts  and  authority  of  the 
cashier,  or  to  the  practice  of  the 
bank  in  ratifying  or  rejecting  simi- 
lar acts,  the  Supreme  Court  refused 
to  answer  the  question.  U.  S.  v. 
Columbus  Bank,  19  How.  (U.  S.)  385. 

Omission  to  State  Request. — The  omis- 
sion to  state  in  the  certificate  that  the 
point  of  difference  is  certified  "  upon 
the.request  of  either  party  or  their 
counsel,"  is  not  fatal  to  the  jurisdic- 
tion of  the  Supreme  Court  where 
such  request  can  be  fairly  inferred. 
U.  S.  V.  Harris,  106  U.  S.  629.    , 

Parol  Evidence. — Whether  parol  evi- 
dence may  or  may  not  be  introduced 
to  explain  such  documents  as  those 
which  have  been  given  in  evidence,  is 
a  question  presenting  a  single  point  of 
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law,  the  documents  being  of  the  same 
general  character  and  offered  to  prove 
the  same  fact.  Fire  Ins.  Assoc,  v. 
Wickham,  128  U.  S.  426. 

1.  Enfield  v.  Jordan,  119  U.  S.  680; 
U.   S.  V.  Arjona,  120  U.  S.  489. 

The  following  question  was  held  to 
be  stated  in  such  broad  and  indefinite 
terms  as  to  be  incapable  of  being  an- 
swered, "  Whether  said  town  was  not 
estopped  from  further  defense  by  the 
litigation  theretofore  had  between  it 
and  plaintiff?"  Enfield  v.  Jordan,  119 
U.  S.  683. 

&.  U.  S.  t*.  Northway.  120  U.  S.  327; 
U.  S.  V.  Brewer,  139  U.  S.  279;  U.  S. 
V.  Briggs,  5  How.  (U.  S.)  208;  Dublin 
Tp.  V.  Milford  Five  Cent  Sav.  Inst., 
128  U.  S.  510;  U.  S.  V.  Hall.  131  U.  S. 
52;  U.  S.  V.  Perrin,  131  U.  S.  55;  U.  S. 
V.  Chase,  135  U.  S.  255. 

But  see  U.  S.  v.  Waddell,  112  U.  S. 
77,  where  the  following  question  was 
answered,  "  Whether  the  information 
in  said  cause  charged  any  offense 
under  said  §  5508  of  the  Revised  Stat- 
utes of  the  United  States  or  against 
any  statute  of  the  United  States?" 

3.  U.  S.  V.  Briggs,  5  How.  (U.  S.) 
208;  Daniels  z'.  Chicago,  etc.,  R.  Co., 
3  Wall.  (U.  S.)  250;  U.  S.  V.  Brewer, 
139  U.  S.  279. 

4.  Sadler  v.  Hoover,  7  How.  (U.  S.) 
646. 

6.  Wolf  V.  Usher,  3  Pet.  (U.  S.)  269; 
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Abstract  Questions. — Where  a  question  on  division  presents  an 
abstract  proposition,  and  no  facts  arc  disclosed  in  the  record  which 
show  that  it  has  arisen  or  can  afterwards  arise  in  the  case,  it  is  the 
settled  practice  of  the  Supreme  Court  to  decline  to  answer  it.* 

Irrelevant  Matter. — The  mere  fact  that  irrelevant  matter  is  em- 
braced in  the  certificate  will  not  prevent  the  court  from  consider- 
ing the  question  certified.*  But  the  practice  of  making  a  certifi- 
cate diffuse  and  filling  it  with  extraneous  matter  is  not  sanc- 
tioned ;  it  is  a  principle  on  which  the  judges  were  divided,  and 
that  alone  should  be  referred  to  the  Supreme  Court.' 

Eemedying  an  Imperfect  Certificate. — When  the  points  reserved,  upon 
which    the    judges  were    divided,  are  too    imperfectly  stated  to 


Dublin  Tp.  v.  Milford  Five  Cent  Sav. 
Inst.,  128  U.  S.  510. 

The  following  questions  were  held 
to  entail  on  the  Supreme  Court  the 
labor  of  finding  out  for  itself  the 
point  intended  to  be  presented,  by 
searching  through  the  allegations  of 
the  answer  and  the  recitals  in  the  rec- 
ord; and  the  court  held  it  had  no  juris- 
diction of  them:  "  First.  Whether  the 
said  answer  showed  that  the  law  under 
which  the  bonds  sued  upon  were  is- 
sued was  in  conflict  with  the  Consti- 
tution of  the  state  of  Ohio,  and  there- 
fore void?  Second.  Whether,  if  said 
legislation  is  in  conflict  with  the  state 
of  Ohio,  there  had  been  no  such  deci- 
sion of  the  state  courts  prior  to  its  pas- 
sage and  to  the  sale  or  negotiation  of 
the  bonds  alleged  in  the  petition,  that 
such  and  similar  legislation  was  con- 
stitutional and  valid  as  entitles  the 
plaintiff  to  recover  under  the  decisions 
of  the  federal  courts,  notwithstanding 
the  act  in  question  had  been  declared 
to  be  unconstitutional  by  the  court 
of  last  resort  in  the  state  of  Ohio 
after  said  bonds  were  sold?  Third. 
Whether  the  former  suits,  actions, 
and  proceedings  in  the  state  courts, 
or  any  of  them,  alleged  in  said 
answer,  were  and  are  such  adjudica- 
tions of  the  questions  involved  in  this 
action  as  amounts  to  a  bar  to  the  plain- 
tiff's right  to  recover  herein  ?"  Dublin 
Tp.  V.  Milford  Five  Cent  Sav.  Inst., 
128  U.  S.  510. 

Whole  Record  not  to  be  Sent. — It  is  ir- 
regular to  send  the  entire  record  with 
a  certificate  of  division  in  opinion.  U. 
S.  V.  Thomas,  151  U.  S.  577-  But  the 
fact  that  the  entire  record  is  sent  does 
not  preclude  the  court  from  consider- 
ing the  questions  which  are  properly 
stated.    U.  S.  v.  Thomas,  151  U.  S.  577- 
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1.  Havemever  v.  Iowa  County.  3 
Wall.  (U.  S.)294. 

The  following  question  was  held  to 
present  merely  an  abstract  proposi- 
tion, and  no  answer  was  given  to  it: 
"  Whether,  if  the  said  act  is  such  a 
general  law,  any  act  or  omission  of 
the  said  county,  its  officers,  or  elec- 
tors, short  of  an  election  under  the 
act,  after  the  act  was  published  in 
October,  1853,  will  render  the  bonds 
valid  or  estop  the  defendant  from 
questioning  their  validity  in  the 
hands  of  bona-fide  holders  ?"  Have- 
meyer  v.  Iowa  County,  3  Wail.  (U. 
S.)  295. 

And  where  a  certified  question  in- 
volves the  consequences  of  fraud  by 
an  agent  of  a  company,  and  no  facts 
are  set  forth  showing  the  connection 
of  the  agent  with  the  company,  the 
question  is  too  general  and  abstract 
for  the  Supreme  Court  to  answer. 
Ogilvie    V.   Knox   Ins.   Co.,    18   How. 

(u.  s.)  577. 

Where  Decision  Avails  Nothing. — The 
Supreme  Court  will  not  decide  a  ques- 
tion certified  where  the  decision  would 
avail  nothing.  U. '  S.  v.  Buzzo,  18 
Wall.  (U.   S.)  125. 

Besting  on  Hypothesis.  —  And  the 
court  will  decline  to  answer  a  ques- 
tion which  is  based  upon  a  hypothe- 
sis. Pelham  v.  Rose,  9  Wall.  (U.  S.) 
103. 

Qnestions  Settled  in  Another  Case. — 
Where  a  question  is  certified,  the  law 
and  principle  of  which  have  been  set- 
tled in  another  case,  the  question  is 
not  open  for  argument  again.  Smith 
V.  Ely,  15  How.  (U.  S.)  137. 

2.  U.  S.  V.   Thomas,  151    U.  S.  581. 

3.  Remarks  of  Marshall,  C.J.,  in 
Wayman  v.  Southard,  10  Wheat.  (U. 

S.)2I. 
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enable  tlie  Supreme  Court  to  pronounce  any  opinion  upon  them, 
the  court  will  certify  that  they  are  too  imperfectly  stated  to 
be  answered.*  After  the  case  is  so  certified  back  it  may  again  be 
certified  to  the  Supreme  Court  by  a  certificate  which  removes  the 
previous  objections  as  to  its  imperfect  statements.* 

Nature  of  Question. — If  the  certificate  conforms  to  the  established 
rules  touching  the  form  of  the  certificate,  then  any  question  will 
be  answered,  no  matter  what  its  nature.  Questions  of  criminal 
law  may  be  considered  on  certificates  of  division  of  opinion  ;  * 
likewise  constitutional  questions  may  be  raised  by  means  of  a 
certificate  correct  in  form.*  In  civil  cases  all  questions  which 
may  be  made  the  basis  of  a  writ  of  error  or  appeal  may  be  con- 
sidered on  a  proper  certificate.^ 


1.  Perkins  v.  Hart,  ii  Wheat.  (U. 
S.)  237. 

2.  U.  S.  V.  Giles,  9  Cranch  (U.  S.) 
219. 

3.  U.  S.  V.  Germaine,  99  U.  S.  508, 
where  the  court  answered  that  judg- 
ment on  a  demurrer  to  the  indictment 
must  be  entered  for  the  defendant. 

U.  S.  V.  Hall,  98  U.  S.  343,  where 
the  questions  involved  the  power  of 
congress  to  declare  the  embezzlement 
by  a  guardian  of  the  money  which  he, 
on  behalf  of  his  ward,  received  from 
the  government  as  a  pension  due  to 
the  ward,  an  offense  against  the 
United  States.  This  point,  though, 
was  a  constitutional  rather  than  a 
criminal  one. 

U.  S.  V.  Hirsch,  100  U.  S.  35,  where 
the  question  was  whether  the  indict- 
ment described  crimes  arising  under 
the  revenue  laws  of  the  United  States. 

U.  S.  V.  Jackalow,  i  Black  (U.  S.) 
484,  the  question  involved  being 
whether  a  verdict  which  did  not 
find  that  the  place  where  the  crime 
was  committed  was  within  the  juris- 
diction of  any  state,  within  any  dis- 
trict of  the  United  States,  or  upon  the 
high  seas,  authorized  the  Circuit 
Court  to  pronounce  judgment. 

U.  S.  V.  Hess,  124  U.  S.  489,  where 
the  questions  went  to  the  form  of  the 
indictment,  and  whether  its  defects 
were  cured  by  the  verdict. 

U.  S.  V.  Reisinger,  128  U.  S.  398, 
the  question  being  whether  the  de- 
fendant could  be  legally  convicted 
and  punished  under  a  repealed  act 
for  an  offense  in  its  violation  com- 
mitted prior  to  the  repeal. 

U.  S.  V.  Tyler,  7  Cranch  (U.  S.) 
285,  a  question  as  to  whether  a  ver- 
dict was   sufficiently  certain  as  to  the 


value  of  the  property,  charged  in  the 
indictment  to  have  been  loaded  on 
carriages,  with  intent  to  transport  the 
same  without  the  United  States,  con- 
trary to  an  embargo  act. 

U.  S.  V.  Wilson,  7  Pet.  (U.  S.)  150, 
whether  a  pardon  ought  to  be  judi- 
cially noticed. 

U."  S.  V.  Thomas,  151  U.  S.  586, 
whether  the  oflfenso  committed  was 
within  the  limits  of  an  Indian  reserva- 
tion, so  as  to  give  the  federal  courts 
jurisdiction  of  the  same. 

U.  S.  V.  Ambrose,  108  U.  S.  336, 
whether  the  instrument  set  forth  in 
the  four  counts  of  the  indictment  was 
a  written  declaration, within  the  mean- 
ing of  an  act  of  congress. 

4.  Trade  Mark  Cases,  100  U.  S.  82 
where,  on   certificate   of  division,  the 
trade-mark    legislation    of    congress 
was  declared  unconstitutional. 

Tennessee  v.  Davis,  100  U.  S.  257, 
where  the  federal  legislation  provid- 
ing for  the  removal  to  the  federal 
courts  of  a  case  instituted  in  a  state 
court  against  any  revenue  officer  of 
the  United  States,  was  held  constitu- 
tional.    See  U.  S.  V.  Hall,  98  U.  S.  343. 

5.  Chicago  Union  Bank  v.  Kansas 
City  Bank,  136  U.  S.  225;  Exp.  Milli- 
gan,  4  Wall.  (U.  S.)  2;  Hepburn  v. 
Ellzey,  2  Cranch  (U.  S.)  453;  Way- 
man  V.  Southard,  10  Wheat.  (U.  S.)  i; 
Skillern  v.  May,  6  Cranch  (U.  .S.) 
267;  U.  S.  V.  Giles,  9  Cranch  (U.  S.) 
219;  New  England  Marine  Ins.  Co.  v. 
Dunham,  ri  Wall.  (U.  S.)  i;  Mason 
V.  Haile,  12  Wheat.  (U.  S.)  375;  Ward 
V,  Chamberlain,  2  Black  (U.  S.)43o; 
Dow  V.  Johnson,  100  U.  S.  170;  U.  S. 
V.  Chicago,  7  How.  (U.  S.)  185;  Shelly 
V.  Bacon,  10  How.  (U.  S.)  56;  Gard- 
ner V.  Collins,  2  Pet.  (U.  S.)  94. 


938 


In  the  Federal  Courts.  CERTIFIED    CASES.        Acts  of  1802 and  1872. 

k.  Questions  Recast  by  the  Supreme  Court. — The  ques- 
tions certified  may  be  recast  by  the  Supreme  Court.  That  court 
may  reproduce  the  questions  certified,  and  need  not  preserve  the 
exact  pliraseology  in  which  they  appear  to  have  been  framed. 
The  form  of  the  questions  may  be  changed  by  the  court  in  order 
to  facihtate  their  examination,  provided  tliat  the  substance  and 
legal  effect  of  the  questions  are  not  changed ;  *  and  the  Supreme 
Court  may  elect  to  answer  one  or  more  of  the  questions  certified, 
which  answers  may  dispose  of  the  whole  case,  leaving  it  unneces- 
sary to  answer  the  remaining  questions  certified.*  Likewise  the 
Supreme  Court  may  be  compelled  to  leave  some  of  the  questions 
unanswered,  because  they  violate  some  rule  to  which  certificates 
are  subject.* 

3.  Under  the  Circuit  Courts  of  Appeals  Act — a.  Question  of 
Jurisdiction. — The  fifth  section  of  the  Circuit  CouTts  of  Appeals 
Act  specifies  that  an  appeal  or  writ  of  error  may  be  taken  from 
the  district  courts  or  from  the  existing  circuit  courts  direct  to  the 
Supreme  Court  in  any  case  in  which  the  jurisdiction  of  the  court 
is  in  issue  ;  in  such  cases  the  question  of  jurisdiction  alone  shall  be 
certified  to  the  Supreme  Court  from  the  court  below  for  decision.* 
But  before  a  writ  of  error  or  an  appeal  can  be  brought  in  such  a 
case  the  jurisdiction  of  the  court  must  have  been  in  issue  and  a 
final  judgment  rendered  against  the  appellant  or  plaintiff  in  error; 
and  the  question  of  jurisdiction  must  have  been  certified.* 

1.  U.  S.  V.  Hall,  98  U.  S.  344,  where  Chase,  135  U.  S.  262;  U.  S.  v.  Brewer, 

three    questions    were   resolved  into  139  U.  S.  279;  Somerville  v.  Hamil- 

tvvo.  ton,  4  Wheat.  (U.   S.)'230;  Lawrence 

U.    S.    V.    Arjona,    120   U.    S.    483,  v.  Nelson,  143  U.  S.  224;  U.  S.  v.  Brit- 

where    some  of   the    questions    were  ton,   108   U.   S.   207;   U.  S.  v.  Le  Bris, 

held  to  embrace  others.  121  U.  S.  280;  U.  S.  v.  Minor,  114  U. 

U.  S.  V.  Curtis,  107  U.  S.  671,  where  S.  244. 

all    the    questions    were    considered  3.  As  where  a  question  is  too  gen- 

from  the  basis  of  an  underlying  one.  eral  and  indefinite,   U.  S.  z-.   Brewer, 

U.    S.    V.    Kajama,   118    U.   S.  375,  139  U.  S.  288;   U.  S.  v.  Northway,  120 

where  the  point  of  six  questions  cer-  U.  S.  327;  Dublin  Tp.  v.  Milford  Five 

tified  was  held  set  out  in  two  of  them.  Cent  Sav.   Inst.,  128  U.  S.  510;  U.  S. 

and  those  two  answered.  v.  Hall,  131  U.  S.  50;  U.  S,  v.  Lacher, 

U.  S.  V.  Carll,  105  U.  S.  611,  where  134  U.  S.  624;  Enfield  v.  Jordan,  119 

the  substance  of  a  question  certified  U.S.  691;  or  where  it  refers  the  whole 

in  various  forms  was  extracted  and  case  to  the  Supreme  Court,  Fire  Ins. 

answered.  Assoc,    v.    Wickham,   128    U.    S.  426, 

Trade    Mark    Cases,   100  U.  S.  91,  141    U.    S.  576;    Harris  v.    Elliott,   10 

where  the  questions  certified  were  all  Pet.  (U.  S.)  25;  U.  S.  v.  Hall,  131  U. 

metamorphosed    into   the  underlying  S.   52;  U.  S.  v.  Reilly,  131   U.  S.  58; 

one  of  the  constitutionality  of  trade-  Hosford  v.  Germania  F.  Ins.  Co.,  127 

mark  legislation.  U.  S.  399:  or  where  it  is  merely  ab- 

2    U    S.  r/.  Rauscher,  119  U.  S.  432;  stract,  Havemeyer  7.:  Iowa  County,  3 

Mackin  V.  U.  S.,  117  U.  S.  348;  U.  S.  Wall.  (U.   S.)  294:  or  rests  on  a  hy- 

V    Spiegel     116   U.    S.    277;  U.   S.  v.  pothesis,  Pelham  z/.  Rose,  9  Wall.  (U. 

Gale     109  U.  S.  67;  U.  S.   v.  Curtis,  S.)  103;  or  is  not  clearly  stated,  Le- 

107  U.  S.  676;  U.  S.  V.  Britton,  107  U.  land  v.  Wilkinson,  10  Pet.  (U.  S.)  296. 

S    670-   U    S    z/.    Buzzo,   18  Wall.  (U.  C<?w/ar^  U.  S.  z^.  Gale,  109  U.  S.  67. 

s")  125'-  U.  S.  V.   Irvine,  98  U.  S.  450;  4-  Circuit  Courts  of  Appeals  Act,  §  5. 

U.  S.  V.  Hall,  98  U.  S.  343;  U.  S.  V.  6.   Carey  v.   Houston,  etc.,  R.  Co., 
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Optional  to  Take  Whole  Case  to  Court  of  Appeals. — But  after  a  final  judg- 
ment is  rendered,  the  party  against  whom  it  is  rendered  may  elect 
whether  he  will  take  his  writ  of  error  or  appeal  to  the  Supreme 
Court  upon  the  question  of  jurisdiction  alone,  or  to  the  Circuit 
Court  of  Appeals  upon  the  whole  case,* 

b.  QuEsrioNS  Certified  by  Circuit  Court  of  Appeals. — 
In  every  case  within  its  appellate  jurisdiction  the  Circuit  Court 
of  Appeals  may  certify  to  the  Supreme  Court  any  questions  or 
propositions  of  law  in  respect  to  which  it  desires  instruction.*  It 
has  been  held  that  it  is  not  proper  to  certify  questions  to  the 
Supreme  Court  for  instruction,  in  a  case  in  which  the  judgment  of 


150  U.  S.  179;  McLish  V.  Roff,  141  U. 
S.  661. 

Formal  Certificate. — A  formal  certifi- 
cate may  not  be  necessary.  "  We  do 
not  now  say  that  the  absence  of  a 
formal  certificate  would  be  fatal,  but 
it  is  required  by  the  statute,  and  its 
absence  might  have  controlling  weight 
where  the  alleged  issue  is  not  distinct- 
ly defined."  Per  Fuller,  C.J.,  in 
Carey  v.  Houston,  etc.,  R.  Co.,  150 
U.  S.  180. 

Jurisdiction  over  Another  Suit. — And 
a  direct  appeal  is  not  authorized  in  a 
suit  upon  a  question  involving  the 
jurisdiction  of  the  Circuit  Court  over 
another  suit  previously  determined 
in  the  same  court.  Carey  v.  Hous- 
ton, etc.,  R.  Co.,  150  U.  S.  171. 

1.  McLish  V.  Roff,  141  U.  S.  662; 
Barling  v.  British  North  America 
Bank,  50  Fed.  Rep.  260. 

Court  of  Appeals  may  Certify. — After 
the  whole  case  is  taken  to  the  Circuit 
Court  of  Appeals,  that  court  may,  if 
it  deems  proper,  certify  the  question 
of  jurisdiction  to  the  Supreme  Court. 
McLish  V.  Roff,  141  U.  S.  667;  Bar- 
ling V.  Band,  50  Fed.  Rep.  260;  Ameri- 
can Sugar  Refining  Co.  v.  Johnson, 
60  Fed.  Rep.  509;  Columbus  Watch 
Co.  V.  Robbins,  148  U.  S.  266. 

Practice  of  the  Court  of  Appeals. — 
Where  the  party  has  taken  an  ap- 
peal or  a  writ  of  error  in  the  whole  case 
to  the  Circuit  Court  of  Appeals,  in- 
stead of  having  the  question  of  juris- 
diction certified  direct  to  the  Supreme 
Court,  the  practice  of  the  Court  of 
Appeals  is  to  pass  upon  the  question 
of  jurisdiction  as  upon  any  other  is- 
sue raised  in  the  case.  American 
Sugar  Refining  Co.  v.  Johnson,  60 
Fed.  Rep.  509.  See  Southwestern  Tel., 
etc.,  Co.  V.  Robinson,  2  U.  S.  App. 
148;  Continental  Ins.  Co.  v.  Rhoads, 


119  U.  S.  237  ;  Timmons  v.  Elyton 
Land  Co.,  139  U.  S.  378;  Texas,  etc., 
R.  Co.  V.  Rogers,  6  C.  C.  A.  403; 
Tinsley  v.  Hoot,  2  U.  S.  App.  548. 

2.  Circuit  Courts  of  Appeals  Act,  §6; 
Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  58. 

Only  Questions  of  Gravity. — But  only 
questions  of  gravity  and  importance 
should  be  certified.  Lau  Ow  Bew's 
Case,  141  U.  S.  587. 

The  following  questions  were  held 
of  sufficient  importance  to  warrant  a 
certification:  "First.  Was  horse-steal- 
ing on  November  12,  1890,  in  the  In- 
dian country,  within  the  boundaries 
of  Oklahoma  territory,  as  defined  by 
the  act  of  congress  passed  Maj^  2, 
i8go,  a  crime  against  the  United 
States,  and  punishable  under  the  act 
of  congress  passed  February  15,  1888, 
denouncing  horse-stealing  in  the  In- 
dian territory  ?  Second.  (Assuming 
the  first  question  was  answered  in  the 
negative.)  Was  the  indictment  against 
Pridgeon  fatally  defective  on  collat- 
eral attack  by  writ  of  habeas  cor- 
pus, in  that  it  lays  the  venue  of  the 
offense  'at  and  within  that  part  of 
the  territory  of  Oklahoma  attached 
for  judicial  purposes  to  Logan  coun- 
ty,' with  a  description  of  territory 
which  includes  part  of  Oklahoma 
and  part  of  the  Cherokee  outlet  not 
in  Oklahoma,  and  avers  the  name  to 
be  ' then  and  there  Indian  country, 
and  a  place  then  and  there  under 
the  sole  and  exclusive  jurisdiction 
of  the  United  States  of  America?" 
Third.  Are  the  sentence  of  Prid- 
geon and  his  commitment  in  accord- 
ance therewith  void  by  reason  of  the 
fact  that  they  included  as  part  of  his 
punishment  during  his  imprisonment 
in  the  Ohio  penitentiary  confinement 
at  hard  labor?"  U.  S.  v.  Pridgeon, 
153  U.  S.  51. 
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the  Circuit  Court  of  Appeals  is  not  final.* 

Quorum. — And  a  certificate  of  questions  or  propositions  of  law 
concerning  which  a  Circuit  Court  of  Appeals  desires  the  instruc- 
tion of  the  Supreme  Court  for  their  proper  decision  is  irregular 
when  a  quorum  of  its  members  does  not  sit  in  the  case.* 

Form  of  Certificate. — In  order  to  give  the  Supreme  Court  juris- 
diction it  is  necessary  that  the  questions  or  propositions  should  be 
clearly  and  distinctly  certified,  and  should  .show  that  the  in- 
struction of  the  Supreme  Court  is  desired  in  the  particular  case 
as  to  their  proper  decision.' 

Sending  up  Whole  Record. — After  questions  or  propositions  of  law 
are  certified  to  the  Supreme  Court  by  the  Circuit  Court  of  Ap- 
peals, the  Supreme  Court  may  either  give  its  instructions  on  the 
questions  and  propositions  certified  to  it,  which  shall  be  binding 
upon  tlie  Circuit  Court  of  Appeals  in  such  case,  or  it  may  require 
that  the  whole  record  and  cause  be  sent  up  to  it  for  its  considera- 
tion ;  and  thereupon  it  shall  decide  the  whole  matter  in  controversy 
in  the  same  manner  as  if  it  had  been  brought  there  for  review  by 
writ  of  error  or  appeal.*  But  it  is  wholly  for  the  Supreme  Court 
to  determine,  after  questions  arising  in  a  case  have  been  certified 
to  it  by  a  Circuit  Court  of  Appeals,  whether  the  whole  record 
shall  be  sent  up.* 


1.  Texas,  etc.,  R.  Co.  v.  Gentry,  6 
C.  C.  A.  413. 

And  where  no  new  or  difficult 
questions  of  law  are  presented, 
and  the  mixed  issues  of  law  and 
fact  could  only  be  reviewed  satisfac- 
torily upon  an  examination  of  the 
entire  record,  the  case  is  not  a  proper 
one  for  certification  to  the  Supreme 
Court.  Fabre  z>.  Cunard  Steamship 
Co.,  8  C.  C.  A.  200.  But  the  Supreme 
Court  compelled  the  above  case  to  be 
certified.  See  the  case  referred  to  in 
148  U.  S.  383;  and  see  Lau  Ow  Bew  v. 
U.  S.,  7  U.  S.  App.  I,  a  case  in  which 
the  Circuit  Court  of  Appeals  declined 
to  certify  any  question  of  law  to  the 
Supreme  Court  for  instructions,  hold- 
ing that  the  Supreme  Court  had  al- 
ready in  another  case  decided  the 
point  involved  in  the  appeal  adverse- 
ly to  the  appellant.  But  the  Supreme 
Court  compelled  the  Court  of  Appeals 
to  certify  the  case.  See  Lau  Ow  Bew's 
Case,  141  U.  S.  583- 

See  Farmers',  etc..  State  Bank  v. 
Armstrong,  6  U.  S.  App.  4,  where  the 
questions  arising  in  the  case  were 
certified  to  the  Supreme  'Court,  and 
the  reasons  for  so  certifying  them 
stated. 

2.  Cincinnati,   etc.,   R.  Co.  v.    Mc- 


Keen,  149  U.   S.   259.     Compare  U.  S. 
V.  Emholt,  105  U.  S.  414. 

3.  Columbus  Watch  Co.  v.  Robbins, 
148  U.  S.  266;  Cincinnati,  etc.,  R.  Co. 
V.  McKeen,  149  U.  S.  259. 

A  statement  that  one  Circuit  Court 
of  Appeals  has  arrived  at  a  different 
conclusion  from  another  Circuit  Court 
of  Appeals  on  a  question  or  proposi- 
tion, is  not  equivalent  to  the  expres- 
sion of  a  desire  for  instruction  as  to 
the  proper  decision  of  a  specific  ques- 
•tion,  requiring  determination  in  the 
proper  disposition  of  the  particular 
case.  Columbus  Watch  Co.  v.  Rob- 
bins,  148  U.  S.  267. 

4.  Circuit  Courts  of  Appeals  Act, 
§  6;  American  Constr.  Co.  v.  Jack- 
sonville, etc.,  R.  Co.,  148  U.  S.  381; 
Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  58. 

6.  Farmers',  etc..  State  Bank  v. 
Armstrong,  6  U.  S.  App.  4. 

"  While  we  have  the  power  to  re- 
quire the  whole  record  and  cause  to 
be  sent  up  to  us  for  consideration  and 
decision,  the  sixth  section  of  the  Ju- 
diciary Act  of  March  3,  1891,  does  not 
contemplate  that  questions  or  proposi- 
tions of  law  shall  be  propounded,  and 
the  entire  record  thereupon  trans- 
mitted for  us  to  answer  such  ques- 
tions or  propositions  in  view  thereof. 
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CERTIFIED    CASES.        Acts  of  1802  and  1872. 


c.  Certiorari  to  the  Circuit  Court  of  Appeals. — It  is 
competent  for  the  Supreme  Court  by  certiorari  to  direct  any  case 
to  be  certified  by  the'Circuit  Court  of  Appeals,  whether  its  advice 
is  requested  or  not,  except  those  cases  which  may  be  taken  there 
by  appeal  or  writ  of  error.* 

At  what  Stage  of  the  Proceedings. — The  question  at  what  stage  of  the 
proceedings,  and  under  wliat  circumstances,  the  case  should  be 
required,  by  certiorari  or  otherwise,  to  be  sent  up  for  review,  is 
left  to  the  discretion  of  the  Supreme  Court,  as  the  exigencies  of 
each  case  may  require.* 

Only  Questions  of  Importance. — It  is  only  when  questions  of  gravity 
and  importance  are  involved  that  the  power  of  the  Supreme  Court 
can  be  properly  invoked  to  require  a  case  to  be  certified  in  which 
the  judgment  and  decree  of  the  Court  of  Appeals  are  made  final.* 


It  is  for  us,  when  questions  or  propo- 
sitions are  certified,  accompanied  by 
a  proper  statement  of  the  facts  on 
which  they  arise,  to  determine  whether 
we  will  answer  them  as  propounded, 
or  direct  the  whole  record  to  be  placed 
before  us,  in  order  to  decide  the  mat- 
ter in  controversy  in  the  same  man- 
ner as  if  the  case  had  been  brought  up 
by  writ  of  error  or  appeal."  Per 
Fuller,  C.J.,  in  Cincinnati,  etc.,  R. 
Co.  V.  McKeen,  149  U.  S.  261. 

1.  Lau  Ow  Bew  v.  U.  S.,  144  U.  S. 
47;    Circuit   Courts   of   Appeals   Act, 

The  writ  of  certiorari  authorized 
by  the  Act  of  1891  is  in  the  nature  of 
a  writ  of  error  to  bring  up  for  review 
the  decree  or  judgment  of  the  Circuit 
Court  of  Appeals.  American  Constr. 
Co.  z>.  Jacksonville,  etc.,  R.  Co.,  148 
U.  S.  387- 

2.  Thus  the  Supreme  Court  has 
power,  in  a  case  made  final  in  the 
Circuit  Court  of  Appeals,  although  no 
question  of  law  has  been  certified  by 
that  court  to  the  Supreme  Court,  to 
issue  a  writ  of  certiorari  to  review  a 
decree  of  that  court  on  appeal  from 
an  interlocutory  order  of  the  Circuit 
Court.  American  Constr.  Co.  v. 
Jacksonville,  etc.,  R.  Co.,  148  U.  S. 
372.  But  doubtless  the  power  to  com- 
pel a  certification  would  seldom  be 
exercised  before  final  judgment  in  the 
Circuit  Court  of  Appeals,  and  very 
rarely  indeed  before  the  case  was 
ready  for  decision  upon  the  merits  in 
that  court.  American  Constr.  Co.  v. 
Jacksonville,  etc.,   R.   Co.,   148  U.   S. 

385. 

3.  Lau  Ow  Bew's  Case,  141  U.  S. 
587;    American  Constr.   Co.   v.  Jack- 
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sonville,  etc.,  R.  Co.,  148  U.  S.  372. 
In  re  Woods,  143  U.  S.  202;  Lau  Ow 
Bew  V.  U.  S.,  144  U.  S.  47. 

Questions  Held  to  be  of  Sufficient  Im- 
portance.—  Whether  the  Chinese  re- 
striction acts,  in  the  light  of  the 
treaties  between  the  United  States 
and  China,  apply  to  a  Chinese  mer- 
chant domiciled  in  the  United  States, 
who  temporarily  leaves  the  country 
for  purposes  of  business  or  pleasure, 
animo  revertendi,  is  such  a  question 
of  gravity  and  importance  as  will 
warrant  its  certification.  Lau  Ow 
Bew's  Case,   141   U.   S.   583. 

A  circuit  judge  having  taken  part 
in  a  decree  of  the  Circuit  Court  of 
Appeals,  on  an  appeal  from  an  inter- 
locutory order  setting  aside  a  pre- 
vious order  of  his  in  the  case,  the  Su- 
preme Court  granted  a  rule  to  show 
cause  why  a  writ  of  certiorari  should 
not  issue  to  the  Court  of  Appeals  to 
bring  up  and  quash  its  decree.  Amer- 
ican Constr.  Co.  v.  Jacksonville,  etc., 
R.  Co.,  148  U.  S.  372. 

An  application  for  a  writ  of  cer- 
tiorari was  granted  in  an  admiralty 
case  which  presented  an  important 
question  as  to  the  rules  of  naviga- 
tion. Fabre  Petitioner,  referred  to 
in  American  Constr.  Co.  v.  Jackson- 
ville, etc.,  R.  Co.,  148  U.  S.  383. 

The  fact  that  a  Circuit  Court  of  Ap- 
peals for  one  circuit  has  rendered  a 
different  judgment  from  that  of  the 
Circuit  Court  of  Appeals  for  another 
circuit,  under  the  same  conditions, 
may  furnish  ground  for  a  writ  of  cer- 
tiorari on  proper  application.  Colum- 
bus Watch  Co.  V.  Robbins,  148  U.  S. 
267. 

Questions  Held  not  to  be  of  Sufficient 


Certificate  of  Importance.      CERTIFIED    CASES. 


Introductory. 


n.  Ceetificate  of  Importance— 1.  Introductory. —  Statutes 
have  been  passed  in  various  jurisdictions  for  the  purpose  of  en- 
abling a  court  to  certify  an  important  or  a  novel  question  of  law  to 
a  higher  court.* 


Importance.- 


The  Supreme  Court  will     shall  be  retained  for  final   adjudica- 
not  issue  a  writ  of  certiorari  to    re-     tion,  in  accordance  with  the  decision 


view  a  decree  of  the  Circuit  Court  of 
Appeals,  by  which,  on  appeal  from  an 
interlocutory  order  of  the  Circuit 
Court  granting  an  injunction,  ap- 
pointing a  receiver  of  a  railway  com- 
pany, and  authorizing  him  to  issue 
receiver's  notes,  the  injunction  has 
not  only  been  modified,  but  the  order 
has  been  reversed  in  other  respects. 
American  Constr.  Co.  v.  Jacksonville, 
etc.,  R.  Co.,  148  U.  S.  372. 

Likewise  a  decree  of  the  Circuit 
Court  of  Appeals  by  which,  on  appeal 
from  an  interlocutory  order  of  the 
Circuit  Court  vacating  an  order  ap- 
pointing a  receiver,  the  order  appealed 
from  has  been  reversed,  the  receiver- 
ship restored,  and  the  case  remanded 
to  the  Circuit  Court  to  determine  who 
should  be  receiver — will  not  be  re- 
viewed by  the  Supreme  Court  by  writ 
of  certiorari.  American  Constr.  Co. 
7/.  Jacksonville,  etc.,  R.  Co.,  148  U.  S. 
372. 

The  questions  (i)  whether  it  is  set- 
tled law  in  the  state  of  Minnesota 
that  a  judgment  of  dismissal  in  a 
former  suit,  such  as  is  pleaded  in 
this  case,  was  not  a  bar  to  a  second 
suit  on  the  same  cause  of  action;  (2) 
whether  the  law  in  respect  of  recovery 
by  a  servant  against  his  master  for  in- 
juries received  in  the  course  of  his 
employment  was  properly  applied  on 
the  trial  of  a  case — do  not  fall  within 
the  category  of  questions  of  such 
gravity  and  general  importance  as  to 
require  the  review  of  the  conclusions 
of  the  Circuit  Court  of  Appeals  in 
reference  to  them.  In  re  Woods,  143 
U.  S.  202. 

1.  Texas. — Thus  the  Texas  statute 
provides  that  "  whenever,  in  any  case 
pending  before  the  Court  of  Civil 
Appeals,  there  should  arise  an  issue 
of  law  which  said  court  should  deem 
it  advisable  to  present  to  the  Supreme 
Court  for  adjudication,  it  shall  be  the 
duty  of  the  presiding  judge  of  said 
court  to  certify  the  very  question  to 
be   decided   to   the    Supreme    Court; 


of  the  Supreme  Court  upon  the  issue 
submitted."  See  Waco  Water,  etc.. 
Co.  V.  Waco,  86  Tex.  661. 

The  Supreme  Court  will  entertain 
jurisdiction  of  questions  certified  to 
it  as  novel,  etc.,  by  the  Court  of  Civil 
Appeals  in  cases  in  which  it  has  final 
jurisdiction.  Darnell  v.  Lyon,  85* 
Tex.  455. 

Texas  also  has  a  statute  to  the  effect 
that  "  when  any  one  of  said  civil 
courts  of  appeals  shall  in  any  cause 
or  proceeding  render  a  judgment  in 
which  any  one  of  the  judges  therein 
sitting  shall  dissent  to  any  conclusion 
of  law  material  to  the  decision  of  the 
case,  said  judge  shall  enter  the 
grounds  of  his  dissent  of  record,  and 
said  Court  of  Civil  Appeals  shall,  on 
motion  of  the  party  to  the  cause,  or 
on  its  own  motion,  certify  the  point 
or  points  of  dissent  to  the  Supreme 
Court."  Texas  Laws  1982,  p.  31. 
See  Act  May  13,  1893,  §  32;  Herf  v. 
James,  86  Tex.  231;  Mexia  v.  Lewis 
(Tex.  App.,  1893),  22  S.  W.  Rep.  397. 

The  certificate  of  dissent  brings  the 
question  before  the  Supreme  Court, 
for  a  full  hearing  from  both  sides 
upon  the  questions  not  concurred 
in,  without  the  intervention  of  a  writ 
of  error.  Campbell  v.  Wiggins,  85 
Tex.  424. 

The  Supreme  Court  has  no  power 
to  revise  any  question  on  which  the 
judges  of  the  Court  of  Civil  Appeals 
concur  when  the  case  is  in  the  Su- 
preme Court  upon  certificate  of  dis- 
sent as  to  other  questions.  Its  juris- 
diction only  extends  to  the  question 
or  questions  upon  which  there  is  dis- 
sent. Campbell  v.  Wiggins,  85  Tex. 
424. 

The  jurisdiction  of  the  Supreme 
Court  from  a  certificate  of  dissent  ob- 
tains only  in  such  judgments  of  the 
Court  of  Civil,  Appeals  as  are  not  final 
and  conclusive.  As  to  cases  where 
the  decision  of  the  Court  of  Civil  Ap- 
peals is  final,  no  jurisdiction  can  exist 
from  a  certificate  of  dissent.     Herf  v. 


and  during  the  pendency  of  the  de-     James,  86  Tex.  230;  Guif,  etc.,  R.  Co. 
cision    by    the    Supreme'  Court    the     v.  Ramey,  86  Tex.  455. 
cause   in    which   the   issue   is   raised 
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Wisconsin. — The   Wisconsin  statute 
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Questions  of  Fact. 


Object  of  the  Statutes. — To  authorize  a  court  to  certify  or  reserve 
questions  to  an  appellate  court  under  such  statutes,  the  questions 
should  be  such  as  require  the  decision  of  the  co\x\'\*o{  Liernicr  res- 
sort,  and  not  such  as  are  well  settled  and  of  familiar  application. 
The  object  of  the  statutes  is  to  secure  a  speedy  decision  by 
the  appellate  court  of  important  questions  of  law,  in  order  that 
the  decision  may  serve  as  a  precedent.* 

2.  Questions  of  Fact. — The  statutes  which  authorize  important 
and  novel  questions  of  law  to  be  certified  or  reserved  to  the  su- 
preme appellate  court  contemplate  that  each  question  certified 
shall  present  a  question  of  law  in  intelligible  language,  distinct 
.from  other  questions  of  law  or  fact  ;  and  the  certification  of  ques- 
tions of  fact,  or  of   questions  involving  questions  of  fact,  does  not 

provides  that  "if,  upon  the  trial  of 
any  person  who  shall  be  convicted  in 
said  Circuit  Court,  any  question  of 
law  shall  arise  which,  in  the  opinion 
of  the  judge,  shall  be  so  important  or 
so  doubtful  as  to  require  the  decision 
of  the  Supreme  Court,  he  shall,  if  the 
defendant  desire  it  or  consent  thereto, 
report  the  case,  so  far  as  may  be  nec- 
essary to  present  the  question  of  law 
arising  therein;  and  thereupon  all 
proceedings  in  that  court  shall  be 
stayed."  2  Wis.  Ann.  Stat.,  §  4721. 
See  also  State  v.  Allison,  47  Wis.  548; 
Wendel  v.  State,  62  Wis.  300. 

Minnesota. — With  the  exception  of 
a  few  verbal  and  immaterial  changes 
Minnesota  has  the  same  form  of 
statute  as  the  above  Wisconsin  one. 
Minn.  Stat.,  §  7395;  State  z/.  Byrud, 
23  Minn.  29.  Minnesota  also  has 
another  statute  which  provides  forcer- 
tifying  questions  in  tax  cases  to  the 
Supreme  Court.  Gen.  Stat.  1878,  c.  11, 
§  80;  Morrison  County  v.  St.  Paul, 
etc.,  R.  Co.,  42  Minn.  451;  Ramsey 
County  V.  Chicago,  etc.,  R.  Co.,  33 
Minn.  537. 

Ohio. — Ohio  did  have  a  statute, 
since  repealed,  providing  for  the 
district  court  reserving  a  case  to  the 
Supreme  Court  when  important  and 
difficult  questions  arose.  It  was 
technically  called  "  reserving  a  case," 
but  in  substance  was  a  certification. 
50  Ohio  Laws  68.  See  Jenkins  v. 
Pearson,  i  Ohio  St.  381. 

Illinois. — Section  8  of  the  Illinois 
Appellate  Act  provides  that  when  in 
any  case  a  majority  of  the  judges  of 
the  Appellate  Court  shall  be  of  opin- 
ion that  a  case  decided  by  them,  in- 
volving a  surn  less  than  one  thou- 
sand dollars,  exclusive  of  costs,  also 


involves  questions  of  law  of  such  im- 
portance, either  on  account  of  prin- 
cipal or  collateral  interests,  that  it 
should  be  passed  upon  by  the  Su- 
preme Court,  they  may  in  such  cases 
grant  appeals  and  writs  of  error  to 
the  Supreme  Court  on  petition  of 
parties  to  the  cause;  in  which  case 
the  said  Appellate  Court  shall  certify 
to  the  Supreme  Court  the  grounds  of 
granting  said  appeal.  See  MacLach- 
lan  V.  McLaughlin,  126  111.  429.  The 
certificate  of  importance,  when  once 
obtained,  will  serve  as  the  basis  either 
of  an  appeal  or  of  a  writ  of  error,  as 
the  party  procuring  it  may  elect.  Mac- 
Lachlan  v.  McLaughlin,  126  111.  432. 

Iowa.  —  The  Iowa  Code  provides 
that  no  appeal  shall  be  taken  in  any 
cause  in  which  the  amount  in  con- 
troversy between  the  parties,  as 
shown  by  the  pleadings,  does  not 
exceed  one  hundred  dollars,  unless 
the  trial  judge  shall  certify  that  such 
cause  involves  the  determination  of 
a  question  of  law  upon  which  it  is  de- 
sirable to  have  the  opinion  of  the  Su- 
preme Court.  McClain's  Ann.  Code, 
Jj  4402;  King  V.  Derby,  51  Iowa  11. 

Justices  of  Peace. — As  to  certification 
of  questions  and  cases  by  justices  of 
the  peace  to  a  higher  court,  see  article 
Justices  of  the  Peace. 

1.  Jenkins  v.  Pearson,  i  Ohio  S.. 
381 ;  Duffy  V.  Meyers,  44  Ohio  St.  245; 
Hubble  V.  Renick,  i  Ohio  St.  171; 
Wilson  V.  Hamilton,  4  Ohio  St.  722; 
Ogborn  v.  Taylor,  6  Ohio  St.  199; 
Richmond  v.  Richland  Furnace  Co., 
cited  in  44  Ohio  St.  246;  Fuller  v. 
Bates,  8  111.  App.  32;  Ives  v.  Hulce, 
17  111.  App.  38;  Fallon  v.  Johnson 
Dist.  Tp.,  51  Iowa  206;  Meeker  v. 
Chicago,  etc.,  R.  Co.,  64  Iowa  641. 
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The  Whole  Case. 


give  jurisdiction.*  The  appellate  court  cannot  declare  the  law 
upon  the  facts  of  the  case,  as  embodied  in  the  questions  certified, 
where  the  necessarj-  facts  are  not  all  found  and  certified  by  the 
trial  court.* 

3.  Abstract  Questions. — The  questions  certified  must  be  involved 
in  the  case.  The  statutes  do  not  contemplate  that  abstract  ques- 
tions of  law  shall  be  certified,  but  such  questions  only  as  are 
decisive  of  the  case.* 

4.  The  Whole  Case.— The  statutes  do  not  contemplate  that  an 
entire  cause,  with  questions  controlling  and  dependent,  shall  in 
fact  be  transferred  to  the  appellate  court.  The  lower  court  can- 
not thus  surrender  or  refuse  to  exercise  the  jurisdiction  conferred 
upon  it  by  law,  nor  can  the  appellate  court  assume  the  right  to 
exercise  a  jurisdiction  not  thus  conferred  upon  it.  Besides,  if  the 
whole  record  of  the  trial  is  certified,  with  all  the  exceptions  taken, 


1.  Hudson  V.  Chicago,  etc.,  R.  Co., 
59  Iowa  581;  Hanna  v.  Collins,  69 
Iowa  51;  Landers  v.  Boyd,  59  Iowa 
758;  Chilton  V.  Chicago,  etc.,  R.  Co., 
72  Iowa  689;  Brown  z/.  Petrie,  56  Iowa 
2og;  Riddle  v.  Fletcher,  72  Iowa  454; 
Bensley  v.  Chicago,  etc.,  R.  Co.,  79 
Iowa  266;  Gulf,  etc.,  R.  Co.  v.  Ramey, 
86  Tex.  455;  Duffy  v.  Meyers,  44  Ohio 
St.  245. 

Sufficiency  of  Evidence. — The  question 
as  to  the  sufficiency  of  the  evidence 
to  support  a  verdict  involves  a  con- 
sideration of  the  evidence  and  cannot 
be  certified.  Bensley  v.  Chicago,  etc., 
R.  Co.,  79  Iowa  266;  Hudson  v.  Chi- 
cago, etc.,  R.  Co.,  59  Iowa  581. 

Possession. — The  question  whether 
the  plaintiff  has  such  possession  of 
the  land  described  in  the  petition  as 
will  enable  him  to  maintain  trespass, 
involves  the  determination  of  a  ques- 
tion of  fact,  and  cannot  be  certified. 
Brown  v.  Petrie,  56  Iowa  209. 

Contributory  Negligence.  —  Whether 
the  evidence  in  the  case  shows  con- 
tributory negligence  on  the  part  of 
the  plaintiff  is  a  question  of  fact, 
and  cannot  be  certified  in  the  form 
of  a  question.  Chilton  v.  Chicago, 
etc.,  R.  Co.,  72  Iowa  689. 

2.  Vreeland  v.  Ellsworth,  71  Iowa 
347;  Brown  v.  Petrie,  56  Iowa  209; 
Gillooby  v.  Chicago,  etc.,  R.  Co.,  61 
Iowa  53;  Destefano  v.  Calandriello 
(N.  J.,  1895),  31  Atl.  Rep.  385;  Hubble 
V.  Renick,  i  Ohio  St.  171;  Ogborn  v. 
Taylor,  6  Ohio  St.  199;  Wilson  v. 
Hamilton,  4  Ohio  St.  723;  Patterson 
V.  Lamson,  44  Ohio  St.  487;  Young  v. 
Schenck,    6   Ohio   St.    iii.       Compare 


Dunham  Towing  Co.  v.  Dandelin,  143 
111.  409;  Commercial  Nat.  Bank  v. 
Canniff,  151  111.  329. 

3.  Eckert  v.  Pickel,  59  Iowa  545; 
Cunningham  v.  Chicago,  etc.,  R.  Co., 
67  Iowa  514;  Miller  v.  Buena  Vista 
County,  68  Iowa  711;  Martin  Steam 
Feed  Cooker  Co.  v.  Oline,  82  Iowa 
122;  Tracy  v.  Card,  2  Ohio  St.  431; 
Frazier  v.  Clark,  88  Ky.  260. 

The  certificate  should  state  that  the 
questions  upon  which  it  is  desirable 
to  have  the  opinion  of  the  appellate 
court  are  involved  in  the  case. 
Lamb  v.  Ross,  84  Iowa  579;  Curran  v. 
Excelsior  Coal  Co.,  63  Iowa  94;  Beach 
r/.  Donovan,  74  Iowa  543.  And  even  if 
the  certificate  does  so  state,  the  court 
will  sometimes  go  back  of  the  certifi- 
cate and  determine,  from  an  inspec- 
tion of  the  record,  whether  the  cause 
did  involve  the  determination  of  the 
questions  stated.  Swails  v.  Cissna, 
61  Iowa  693;  McLenon  ».  Kansas  City, 
etc.,  R.  Co.,  69  Iowa  320;  Beach  v. 
Donovan,  74  Iowa  543.  See  Parker 
V.  Michaels,  74  Iowa  209;  Spiesberger 
V.  Thomas,  59  Iowa  606;  Noble  v. 
Chase,  60  Iowa  261.  But  the  court 
cannot  inquire  into  the  bearing  which 
the  decisions  of  the  questions  certi- 
fied may  have  upon  the  ultimate  de- 
cision of  the  case.  Darnell  v,  Lyon, 
85  Tex.  456. 

Texas. — In  order  to  authorize  the 
certificate  of  dissent  provided  by 
statute,  the  question  upon  which  the 
judges  disagree  must  be  material  to 
the  decision  of  the  case.  Mexia  v, 
Lewis  (Tex.  App.,  1893),  22  S.  W.  Rep. 
397- 


3  Encyc.  PI.  &  Pr.— (o. 
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the  certification  will  be  made  to  perform  the  functions  of  a  writ 
of  error,  which  the  statutes  do  not  contemplate.* 

5.  Before  or  after  Judgment.— In  accordance  with  the  principle 
that  the  certification  of  questions  to  an  appellate  court  does  not 
perform  the  ofifice  and  functions  of  a  writ  of  error,  and  that  the 
object  of  allowing  questions  to  be  certified  is  that  the  trial  court 
may  procure  for  its  guidance  in  the  subsequent  proceedings  in 
the  action  an  authoritative  decision  of  any  doubtful  and  impor- 


1.  State  V.  Jenkins,  60  Wis,  599; 
State  V.  Clifford,  58  Wis.  113;  State 
V.  Gross,  62  Wis.  43;  State  v.  Anson, 
20  Wis.  652;  State  v.  Kneifie,  12  Wis. 
437;  State  V.  Jager,  19  Wis.  235;  Ben- 
net  V.  State,  24  Wis.  57;  Dawley  v. 
Houck,  53  Iowa  733;  Fitcli  v,  Flynn, 
58  Iowa  159;  Bensley  v.  Chicago,  etc., 
R.  Co.,  79  Iowa  266;  Hawkeye  Ins. 
Co.  V.  Erlandson,  84  Iowa  197;  Waco 
Water,  etc.,  Co.  v.  Waco,  86  Tex.  661; 
Kelley-Goodfellow  Shoe  Co.  v.  Lib- 
erty Ins.  Co.  (Tex.,  1894),  26  S.  W. 
Rep.  1063. 

The  question  "  Can  judgment  be 
rendered  in  favor  of  plaintiff,  and 
against  defendant,  upon  the  agreed 
statement  of  facts  filed  in  this  case?" 
requires  a  consideration  of  the  whole 
case,  and  will  not  be  answered.  Daw- 
ley  V.  Houck,  53  Iowa  733.  Likewise 
the  question  "  Can  plaintiff  recover, 
under  the  facts  agreed  upon  herein, 
as  per  stipulation  on  file?"  refers  the 
whole  case  to  the  appellate  court,  and 
is  bad.  Dunn  v.  Zoller,  61  Iowa  227. 
A  question  asking  generally  whether 
there  was  error  in  refusing  a  number 
of  instructions  to  the  jury,  cannot  be 
answered.  State  v.  Jenkins,  60  Wis. 
599.  And  a  question  whether  the 
lower  court  erred  in  ordering  a  ver- 
dict under  the  pleadings  and  evidence, 
will  not  be  considered.  Laughlin  v.  Fi- 
delity Mut.  L.  Ins.  Assoc.  (Tex.,  1894), 
26  S.  W.  Rep.  1064.  See  also  Waco 
Water,  etc.,  Co.  v.  Waco,  86  Tex.  661; 
Hawkeye  Ins.  Co.  v.  Erlandson,  84 
Iowa  193;  Dawley  v.  Houck,  53  Iowa 
733;  Brown  v.  Petrie,  56  Iowa  209; 
Fitch  V.  Flynn,  58  Iowa  159;  Center- 
ville  V.  Drake,  58  Iowa  564;  Wheaton 
1'.  Foster,  58  Iowa  661;  Landers  v. 
Boyd,  59  Iowa  758;  Dunn  v.  Zoller, 
61  Iowa  227;  Wetz  v.  Austin,  51  Iowa 
342;  State  V.  Jenkins,  60  Wis.  599; 
State  V.  Gross.  62  Wis.  41;  State  v. 
Clifford,  58  Wis.  114;  State  v.  Corn- 
hauser,  74  Wis.  45;  State  v.  Anson, 
20  Wis.  652. 


Several  Questions. — More  than  one 
question  may  be  submitted  in  a  case, 
but  the  several  questions  must  be 
specifically  stated,  so  that  the  appel- 
late court  can  determine  the  precise 
questions  of  law  submitted.  Center- 
ville  V.  Drake,  58  Iowa  564. 

Chancery  Cases. — Where  the  statute 
authorizes  the  trial  of  chancery  cases 
in  the  appellate  court  upon  questions 
of  law  certified  by  the  court  below, 
this  does  not  authorize  a  trial  de  nozo 
in  the  appellate  court.  Andrews  v. 
Burdick,  62  Iowa  714;  Johns  v.  Pattee, 
61  Iowa  393. 

Ohio. — Under  the  practice  which  ob- 
tained in  Ohio  prior  to  the  abolition 
of  the  district  courts,  those  courts  did 
reserve  at  times  the  whole  case  to  the 
Supreme  Court.  And  this  practice 
was  held  constitutional  on  the  ground 
that  the  decision  of  all  the  points  in 
a  case  was  as  much  an  exercise  of 
appellate  jurisdiction  as  was  the  de- 
cision of  one  or  more  points  reserved, 
which  settled  the  whole  controversy. 
"  And  indeed  it  is  difficult  to  see  how 
the  decision  of  all  the  points  in  a 
case  would  be  an  exercise  of  origi- 
nal jurisdiction,  when  the  final  con- 
clusive determination  of  one  or  more 
points,  less  than  the  whole,  is  an  ex- 
ercise of  appellate  jurisdiction — more 
especially  when,  as  is  generally,  or  at 
least  very  frequently,  the  case,  the 
decision  of  the  point  or  points  certi- 
fied does,  practically,  settle  the  whole 
controversy.  The  question  is,  How 
does  the  court  get  authority  to  decide 
any  point?  If  it  can,  by  virtue  of  its 
appellate  jurisdiction,  decide  one 
point,  although  the  Circuit  Court 
has  rendered  no  judgment,  why  may 
not  congress  authorize  it  to  decide 
them  all?"  Per  Thurman,  J.,  in 
Chase  v.  Washburn,  2  Ohio  St.  103. 
Compare  Cleveland,  etc.,  R.  Co.  v. 
Mara,  26  Ohio  St.  185;  Foresman  v. 
Hoag,  37  Ohio  St.  143;  Grant  v.  Lud- 
low, 8  Ohio  St.  I. 


946 


Certificate  of  Importance.      CERTIFIED    CASES. 


Host  be  Asked  for. 


tant  question,  the  certificate  of  importance  must  be  obtained  before 
judgment.* 

6.  Time  to  Procure  Certificate.— Inasmuch  as  the  practice  of 
certifymg  questions  is  an  innovation  on  the  common  law,  and 
wholly  statutory,  it  is  strictly  construed.  The  certificate  must  be 
obtained  within  the  time  prescribed  by  statute  or  the  appellate 
court  has  no  jurisdiction.* 

7.  Certificate  must  be  Asked  for.— The  statutes  contemplate  that 
the  certificate  of  importance  must  be  asked  for  by  one  of  the 
parties  to  the  cause.  The  party  desiring  the  certificate  should 
move  the  court  for  it.' 


1.  State  V.  Sheppard,  37  Wis.  395; 
State  V.  Loomis,  27  Minn.  521;  State 
V.  Larson,  40  Minn.  63. 

But  in  a  Criminal  Case  the  defendant 
must  be  convicted  by  the  verdict  be- 
fore questions  can  be  reported  or  cer- 
tified. State  V.  Parish,  42  Wis.  625; 
State  V.  Wentler,  76  Wis.  89;  State  v. 
Kneifle,  12  Wis.  488;  State  v.  Hoag, 
23  Minn.  31 ;  State  v.  Wedge,  23  Minn. 
32;  State  V.  Byrud.  23  Minn.  29.  See 
State  V.  Witham,  70  Wis.  474;  State 
V.  Abrisch,  42  Minn.  212. 

Ohio. — Where  a  case  originally  in 
the  Court  of  Common  Pleas  comes 
into  the  Supreme  Court  by  reservation 
in  the  District  Court,  and  it  does  not 
appear,  by  transcript  or  otherwise, 
what  judgment  was  rendered  in  the 
Common  Pleas,  and  how  the  case 
was  removed  to  the  District  Court, 
whether  by  appeal  or  writ  of  error, 
the  case  will  be  remanded.  Young 
V.  Schenck,  6  Ohio  St.  iii. 

And  it  was  not  competent  for  the 
District  Court,  while  that  court  was  in 
existence,  to  send  a  case  to  the  Su- 
preme Court  for  the  determination 
of  legal  questions  in  advance,  and 
before  the  decision  of  them  became 
necessary.  Young  v.  Schenck,  6 
Ohio  St.    III. 

2.  The  granting  of  a  certificate  in- 
volves judicial  investigation  and  ac- 
tion; and  it  follows  that  such  investi- 
gation and  action  must  be  exercised  at 
a  time  when  the  trial  court  has  juris- 
diction of  the  matter.  MacLachlan 
V.   McLaughlin,  126  111.  427. 

Illinois. — A  party  desiring  a  certifi- 
cate of  importance,  to  be  used  as  the 
basis  of  an  appeal  or  writ  of  error  to 
review  the  judgment  of  the  Appellate 
Court  in  the  Supreme  Court,  must 
apply  therefor  by  petition  within 
twenty  days  after  the  rendition  of 
such  judgment,  otherwise  the  Appel- 


late Court  will  have  no  jurisdiction 
to  act  in  the  matter.  MacLachlan  v. 
McLaughlin,  126  111.  428;  Ellis  v.  Von 
Ach,  14  111.  App.  194;  Wilson  v.  Sco- 
ville,  127  111.  393. 

Iowa. — The  certificate  must  be  made 
at  the  time  of  the  trial.  The  reason 
for  this  rule  is  that  the  points  of  the 
case  are  more  readily  remembered, 
and  will  be  more  accurately  expressed, 
if  the  judge  makes  the  certificate  at 
the  time  of  the  trial.     Rivers  v.  Cole, 

38  Iowa  677;  Hershfield  v.  Grinnell 
First  Nat.  Bank,  39  Iowa  699;  Hakes 
V.  Dott,  54  Iowa  17;  Angus  v.  Shan- 
non, 60  Iowa  311;  Lomax  v.  Fletcher, 
40  Iowa  705 ;  Rose  v.  Wheeler,  49  Iowa 
52;  Foye  V.  Walker,  62  Iowa  251; 
Nicely  v.  Rogers,  39  Iowa  441 ;  Schultz 
V.  Holbrook  (Iowa,  1892),  53  N.  W. 
Rep.  285;  Hickok  v.  Buell,  51  Iowa 
655;  Independence  v.  Purdy,  48  Iowa 
675;  Bartle  v.  Des  Moines,  37  Iowa 
635;  Morrison  v.  Ross  (Iowa,  1894),  58 
N.  W.  Rep.  880. 

It  is  not  competent  for  the  parties 
to  stipulate  that  the  judge  shall  render 
his  decision  in  vacation,  and  grant  a 
certificate  indicating  a  question  of  law 
upon  which  it  is  desirable  to  have  the 
opinion  of  the  Supreme  Court.  Fallon 
V.  Johnson  Dist.  Tp.,  51  Iowa  206. 
See  the  following  cases  which  hold 
that  the  certificate  may  be  signed  by 
the  trial  judge  at  the  term  at  which 
the  case  is  tried  :  Hinesley  v.  Ma- 
haska County,  69  Iowa  511;  Sayles  v. 
Smith,  71  Iowa  24r;  Nicely  r.  Rogers, 

39  Iowa  441;  Babcock  v.  Chickasaw 
County,  60  Iowa  752;  Lomax  v. 
Fletcher,  40  Iowa  705;  Independence 
V.  Purdy,  48  Iowa  675;  Rose  v. 
Wheeler,  49  Iowa  52. 

3.  Stemble  v.  Hewling,  2  Ohio  St. 
229,  a  reserved  case. 

Illinois.  —  The  party  must  obtain 
from  a  majority  of  the  judges  of  the 
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8.  The  Form  of  the  Certificate.— The  certificate  forms  the  basis 
of  the  appellate  court's  jurisdiction  over  the  case  certified.  It  is 
only  the  questions  certified  that  will  be  considered.  The  juris- 
diction of  the  court  does  not  extend  to  the  answering  of  any  ques- 
tion dehors  the  certificate  ;  therefore  each  important  question 
desired  to  be  answered  should  be  stated  specifically  in  the 
certificate.* 


Appellate  Court  a  certificate  of  im- 
portance before  the  Supreme  Court 
can  consider  the  appeal  based  there- 
on. MacLachlan  v.  McLaughlin,  126 
111.  427.  And  it  is  entirely  within  the 
discretion  of  the  Appellate  Court 
whether  it  will  make  such  certificate. 
Fuller  V.  Bates,  96  111.  132. 

Iowa. — The  Supreme  Court  of  Iowa 
has  prescribed  the  rule  to  the  trial 
court  that  such  trial  court  should  give 
counsel  to  understand,  when  they  en- 
ter on  the  trial  of  a  case,  that  no  certifi- 
cate for  an  appeal  will  be  given 
unless  upon  the  court's  own  motioi.. 
Meeker  v.  Chicago,  etc.,  R.  Co.,  64 
Iowa  641. 

1.  Waco  Water,  etc.,  Co.  v.  W^aco, 
86  Tex.  665;  Union  Central  L.  Co.  v. 
Chowning,  86  Tex.  660;  State  v.  Jen- 
kins, 60  Wis.  602;  Votaw  V.  Corwin, 
62  Iowa  39;  White  v.  Beatty,  64  Iowa 
331;  Beach  v.  Donovan,  74  Iowa  543; 
Thorpe  z/.  Dickey,  51  Iowa  676;  Miller 
V.  Haley,  66  Iowa  260;  Ardery  f.  Chi- 
cago, etc.,  R.  Co.,  65  Iowa  723;  Vree- 
land  V.  Ellsworth,  71  Iowa  347;  Chil- 
ton V.  Chicago,  etc.,  R.  Co.,  72  Iowa 
68g;  Lawrence  v.  Brown  (Iowa,  1894), 
59  N.  W.  Rep.  256;  Campbell  v.  Lewis, 
83  Iowa  583;  Jennings  v.  Bacon,  84 
Iowa  403;  Andrews  v.  Burdick,  62 
Iowa  714;  Teager  v.  Landsley,  69 
Iowa  725;  Bradenberger  v.  Rigler, 
68  Iowa  300;  Van  Sickle  v.  Downs,  72 
Iowa  624;  Ball  v.  Van  Riper,  74  Iowa 
146;  Bennett  v.  Parker,  67  Iowa  451; 
McLenon  v.  Kansas  City,  etc.,  R.  Co., 
6g  Iowa  320;  Hawkeye  Ins.  Co.  v. 
Lewis,  63  Iowa  514;  Buchanan  County 
Bank  v.  Cedar  Rapids,  etc.,  R.  Co., 
62  Iowa  494;  Bower  v.  Kavanaugh, 
62  Iowa  757;  Wetz  v.  Austin,  51  Iowa 
342;  Munich  v.  Chicago,  etc.,  R.  Co., 
51  Iowa  363;  Barnes  v.  Independent 
Dist.,  51  Iowa  700;  Gillooby  v.  Chi- 
cago, etc.,  R.  Co.,  61  Iowa  53;  Kierulff 
V.  Adams,  40  Iowa  31;  Centerville  v. 
Drake,  58  Iowa  564;  King  v,  Derby, 
51  Iowa  11;  Fitch  v.  Flynn,  58  Iowa 
159;  Hudson  V.  Chicago,  etc.,  R.  Co., 
59  Iowa  581;  Wilson  v.  Iowa  County, 


52  Iowa  339;  Throckmorton  v.  Hor- 
ton,  52  Iowa  737;  Rivers  v.  Cole,  38 
Iowa  677;  Dunn  v.  Zoller,  61  Iowa 
227;  Long  V.  Chicago,  etc.,  R.  Co., 
64  Iowa  541;  Nichols  v.  Wood,  66 
Iowa  225;  Wheaton  z/.  Foster,  58  Iowa 
661;  Stormer  v.  Henzie,  52  Iowa  743; 
Dawley  v.  Houck,  53  Iowa  733;  Cur- 
ran  V.  Excelsior  Coal  Co.,  63  Iowa 
94;  'La.mhv.  Ross,  84  Iowa  579;  White 
V.  Beatty,  64  Iowa  331 ;  Beeler  v.  Gar- 
rett, 76  Iowa  231;  Bensley  v.  Chicago, 
etc.,  R.  Co.,  79  Iowa  266;  Sibley 
Loaning  Co.  v.  McCausland,  81  Iowa 
757;  Morrison  v.  Ross  (Iowa,  1894), 
58  N.  W.  Rep.  880;  Morrison  County 
V.  St.  Paul,  etc.,  R.  Co.,  42  Minn.  451; 
State  V.  St.  Croix  Boom  Corp.,  49 
Minn.  450;  Ramsey  County  v.  Chi- 
cago, etc.,  R.  Co.,  33  Minn.  537; 
Corey  v.  Corey,  3  Wyoming  210. 

Illinois. — Where  the  sum  in  con- 
troversy does  not  exceed  one  thou- 
sand dollars,  the  certificate  of  the 
Appellate  Court  that  the  cause  de- 
cided by  it  "  involves  questions  of  law 
of  such  importance,  either  on  account 
of  principal  or  collateral  interests,  as 
that  it  should  be  passed  upon  by  the 
Supreme  Court,"  is  sufficient  to  give 
the  Supreme  Court  jurisdiction  of  the 
cause  by  appeal.  It  is  not  necessary 
that  the  certificate  shall  point  out  the 
question  considered  of  sufficient  im- 
portance to  be  passed  upon  by  the 
Supreme  Court.  Steele  v.  Grand 
Trunk  Junction  R.  Co.,  125  111.  385. 
And  even  if  the  certificate  specifies 
the  question  or  questions  deemed  of 
suflScient  importance  to  authorize  an 
appeal,  the  Supreme  Court  will  not 
be  confined  to  the  consideration  of 
the  questions  specified  in  the  certifi- 
cate, but  may  consider  any  and  all 
questions  of  law  arising  upon  the 
record.  Chicago,  etc.,  R.  Co.  v. 
Schaffer,  124  III.  113;  Ohio,  etc.,  R. 
Co.  V.  Wachter,  123  111.  441.  And 
to  ascertain  what  questions  arise,  the 
Supreme  Court  will  look  to  the  plead- 
ings, the  ruling*  of  the  lower  court, 
and  the  orders  in  the  case,  and  not  to 
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ConBtmction. 


9.  Construction  of  the  anestions.— The  court  in  considering  the 
questions  certified  is  not  bound  down  by  the  exact  letter  of  such 
questions.     The    questions  may  be  construed  and  recast;'   and 


the  certificate.  Ohio,  etc.,  R.  Co.  v. 
Wachter,  123  111.  441.  Compare  Com- 
mercial Nat.  Bank  v.  Cauniff,  151  111. 
329;  Fuller  V.  Bates,  96  111.  132;  Ameri- 
can Exch.  Nat.  Bank  v.  Chicago  Nat. 
Bank,  131  111.  547;  Wheeler  v.  Gage, 
28  111.  App.  427;  MacLachlan  v.  Mc- 
Laughlin, 126  111.  427;  Wilson  V.  Sco- 
ville,  127  111.  393;  Christy  v.  Stafford, 
123  111.  464;  Dunham  Towing,  etc., 
Co.  V.  Dandelin,  143  111.  409. 

It  is  necessary,  though,  that  the 
certificate  should  comply  with  the 
statute  in  form.  A  certificate  which 
states  that  the  reason  for  granting 
the  appeal  is  "  on  account  of  the  large 
number  of  suits,  and  the  large  num- 
ber of  interests  dependent  upon  the 
final  result  of  this  suit,"  is  not  suffi- 
cient to  confer  jurisdiction.  Lamar 
Ins.  Co.  V.  Gulick,  96  111.  619. 

Iowa. — Under  section  3173  of  the 
code,  authorizing  an  appeal  on  a  cer- 
tificate of  importance,  the  Supreme 
Court  of  Iowa  at  first  held  that  if  the 
certificate  was  in  the  language  of  the 
statute  it  was  sufficient  without  stat- 
ing the  particular  question  of  law 
upon  which  a  decision  was  desired. 
Fell  V.  Burlington,  etc.,  R.  Co..  43 
Iowa  177.  But  subsequently  that 
court  formulated  a  rule  (Rule  12)  to 
the  effect  that  no  appeal  would  be 
considered,  except  to  dismiss  the 
same,  unless  the  trial  judge  certified 
the  question  of  law  upon  which  the 
decision  was  desired;  and  no  other 
question  except  the  one  so  certified 
would  be  considered.  See  Barnes 
V.  Independent  Dist.,  51  Iowa  700; 
Wheaton  v.  Foster,  58  Iowa  66r; 
Gregg  V.  White,  55  Iowa  744;  Nichols 
V.  Wood,  66  Iowa  225;  Long  v.  Chi- 
cago, etc.,  R.  Co.,  64  Iowa  541;  Hager 
V.  Adams,  70  Iowa  746;  Curran  v. 
Excelsior  Coal  Co.,  63  Iowa  94;  Miller 
V.  Haley,  66  Iowa  261;  Semans  v. 
Zimmerman  (Iowa,  1894),  59  N.  W. 
Rep.  290;  Yant  v.  Harvey,  55  Iowa 
421;  Milliken  v.  Dougherty,  59  Iowa 
294. 

Minnesota. — From  the  following  lan- 
guage of  Flandrau,  J.,  in  Bonfanti  v. 
State,  2  Minn.  126,  it  would  seem 
that  the  certificate  of  importance  did 
not  need  to  state  the  questions,  but 
that   the    case    was    in    the    Supreme 


Court  by  virtue  thereof,  and  all  the 
questions  presented  by  the  record 
could  be  reviewed  :  "  The  meaning 
of  the  statute  is  this  :  that  when  the 
defendant  reserves  exceptions  on  the 
trial,  he  shall  put  them  into  a  bill  and 
have  them  signed  by  the  judge;  they 
then  are  attached  to  and  become  part 
of  the  record;  this  may  be  taken  to 
the  Supreme  Court  in  two  ways — 
either  by  writ  of  error,  which  brings 
up  the  record,  or  by  the  report  of  the 
judge  that  it  presents  questions  of 
sufficient  importance,  or  doubt,  to  re- 
quire the  decision  of  that  court;  or 
when  no  bill  of  exceptions  is  made, 
if  the  court  thinks  that  the  case  pre- 
sents such  questions,  and  the  de- 
fendant desires  it,  he  may  report  it  up. 
In  either  of  these  instances  the  case 
is  in  the  Supreme  Court,  and  all  the 
questions  represented  by  the  record 
may  be  reviewed."  Compare  Ramsey 
County  V.  Chicago,  etc.,  R.  Co.,  33 
Minn.  537. 

Ohio. — When  a  case  is  reserved  on 
the  circuit,  the  facts  material  to  its 
decision  should  be  drawn  up  in  writ- 
ing,approved  by  the  court,  filed  among 
the  papers,  and  sent  with  them  to  the 
court  in  banc.  Ludlow  v.  Park,  4 
Ohio  5.  See  Portsmouth,  etc..  Turn- 
pike Co.  V.  Byington,  12  Ohio  114. 

And  in  cases  reserved  the  court  will 
not  go  beyond  the  issues  made  in  the 
pleadings  to  anticipate  possible  ques- 
tions that  may  arise  in  the  further 
progress  of  the  case.  Peebles  v.  Isa- 
minger,  18  Ohio  490.  And  no  change 
of  the  pleadings  making  new  issues 
will  be  allowed,  unless  it  is  made  clear 
that  without  it  the  rights  of  a  party 
will  be  sacrificed.  Wiswell  v.  First 
CongregationalChurch,  14  Ohio  St.  31. 
Wisconsin. — If  a  case  is  not  reported 
or  certified  as  required  by  the  statute, 
yet  if  the  cause  is  likewise  in  the  Su- 
preme Court  upon  exceptions  certified 
by  the  circuit  judge,  it  is  the  duty  of 
the  Supreme  Court  to  consider  those 
exceptions  so  far  as  it  may  be  neces- 
sary for  the  disposition  of  the  case. 
Bennet  v.  State,  24  Wis.  57;  State  v. 
Hill,  30  Wis.  414;  State  v.  Rowan,  35 
Wis.  304.  See  State  v.  Anson,  20  Wis. 
652;  State  V.  Clifford,  58  Wis.  113. 
1.  Thus   several   of   the    questions 
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where  the  action  upon  one  of  the  certified  questions  practically 
settles  the  litigation,  other  questions  certified  will  not  be  con- 
sidered.* 

10.  Decision  of  Appellate  Court  Binding. — The  decision  of  the 
questions  certified  is  binding  on  the  lower  court.  The  trial  court 
must  enter  judgment  in  accordance  with  the  determination  of 
the  appellate  court  on  the  questions  certified.* 

III.  Exceptions  Obdebed  Heabd  at  Genebal  Teem— New  Yobk 
Pbactice  — 1.  Introductory. — in  New  York  there  exists  a  practice 
somewhat  similar  to  that  of  certifying  questions  and  cases  by  a 
lower  to  a  higher  court.  This  is  known  as  the  hearing  at  general 
term  of  exceptions  taken  at  a  trial  by  a  jury.^ 

Discretion  of  Trial  Judge.  —  Under  the  code  provision  it  rests  ex- 
clusively in  the  discretion  of  the  judge  holding  the  circuit  whether 
exceptions  taken  in  a  cause  tried  before  him  shall  be  heard  in  the 
first  instance  at  the  general  term  or  at  the  special  term.* 


may  be  resolved  into  one  controlling  • 
one,  and  that  alone  considered.  Eck- 
ert  V.  Pickel,  59  Iowa  547,  where 
three  questions  were  considered  to- 
gether and  held  to  involve  but  one 
question,  which  was  answered. 

1.  Darnell  v.  Lyon,  85  Tex.  455. 

2.  Andrews  v.  Burdick,  64  Iowa  692. 
Ohio. — See    the    case    of    Chase    v. 

Washburn,  2  Ohio  St.  99,  where  the 
practice  of  sending  the  mandate,  upon 
the  determination  of  a  case  reserved, 
from  the  Supreme  Court  to  the  Court 
of  Common  Pleas,  is  explained.  The 
mandate  is  issued  by  the  Supreme 
Court  to  the  Court  of  Common  Pleas, 
to  carry  the  judgment  of  the  Supreme 
Court  into  execution. 

3.  Upon  the  application  of  a  party 
who  has  taken)  one  or  more  excep- 
tions, the  judge  presiding  at  a  trial 
by  a  jury  may,  in  his  discretion,  at 
any  time  during  the  same  term  direct 
an  order  to  be  entered,  that  the  ex- 
ceptions so  taken  be  heard,  in  the 
first  instance,  at  the  general  term;  and 
that  judgment  be  suspended  in  the 
meantime.  At  any  time  before  the 
hearing  of  the  exceptions  the  order 
may  be  revoked  or  modified,  upon 
notice,  in  court  or  out  of  court,  by  the 
judge  who  made  it;  or  it  may  be  set 
aside  by  the  court  for  irregularity 
at  any  term  thereof.  Unless  it  is  so 
revoked  or  set  aside,  the  exceptions 
must  be  heard  upon  a  motion  for  a 
new  trial,  which  must  be  decided  by 
the  general  term.  The  motion  is 
deemed  to  have  been  made  when  the 
order  was  granted;  and  either  party 
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may  notice  it  for  hearing  at  the  gen- 
eral term,  upon  the  exceptions.  N. 
Y.  Code  Civ.  Pro.,  §  1000. 

4.  Beattie  v.  Niagara  Sav.  Bank,  41 
How.  Pr.  (N.  Y.  Supreme  Ct.)  137. 

No  appeal  lies  from  such  an  order, 
and  its  reversal  cannot  be  accom- 
plished by  a  motion  at  special  term  to 
vacate  it.  Beattie  v.  Niagara  Sav. 
Bank,  41  How.  Pr.  (N.  Y.  Supreme 
Ct.)  137. 

Only  Important  Exceptions. — "  These 
orders  sending  exceptions  to  be  heard 
first  at  the  general  term  are  generally 
made  upon  the  suggestion  of  the 
party  against  whom  the  verdict  is 
rendered,  and  not  infrequently  when 
the  special  term  could  dispose  of  the 
questions  as  well,  if  not  better,  than 
the  general  term.  The  practice  of 
sending  these  cases  to  the  general 
term  unnecessarily  increases  the  busi- 
ness of  that  court;  and  such  an  order 
should  not  be  made  unless  in  cases 
of  the  highest  importance  or  of  abso- 
lute necessity."  Per  Mullen,  P.J.,  in 
Beattie  v.  Niagara  Sav.  Bank,  41 
How.  Pr.  (N.  Y.  Supreme  Ct.)  137. 

Where,  from  the  nature  of  the  ques- 
tions of  law  involved  or  the  amount 
in  issue,  a  decision  of  the  case  or  bill 
of  exceptions  at  the  special  term  will 
not  be  likely  to  terminate  the  cause, 
the  same  will  be  ordered  to  be  heard 
in  the  first  instance  at  the  general 
term,  on  suitable  terms,  for  the  secur- 
ity of  the  party  who  obtained  the  ver- 
dict. Morris  v.  Brower,  4  Sandf.  (N. 
Y.)  701.  See  Dickerson  v.  Wason,  48 
Barb.  (N.  Y.)  413. 
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2.  Judgment  must  be  Suspended.-The  entry  of  judgment  must 
be  suspended  until  the  decision  of  the  general  term  ;  a  motion  for 
a  new  trial,  on  a  case  and  exceptions,  after  final  judgment  has 
been  rendered,  without  appealing  from  the  judgment,  has  not  been 
provided  for  by  the  code,  and  is  entirely  inconsistent  with  the 
whole  plan  and  scheme  of  practice  as  therein  prescribed  » 

3.  Vacating  Order.— An  order  at  circuit,  directing  a' case  and 
exceptions  to  be  heard  in  the  first  instance  at  general  term,  may 
be  vacated  at  special  term,  and  permission  given  to  move  for 
a  new  trial  upon  the  case  and  exceptions  at  special  term.* 


When  Discretion  to  be  Exercised. — The 
power  of  the  judge  who  tried  the 
cause  over  the  disposition  of  the  ex- 
ceptions is  confined  to  the  time  of 
the  trial.  It  was  intended  that  the 
court  should  exercise  its  discretion 
on  the  trial  only,  under  its  then  sense 
of  the  importance  of  the  exceptions, 
and  not  on  a  subsequent  reconsidera- 
tion of  them.  The  judge  must  exer- 
cise his  discretion  of  directing  the 
exceptions  to  be  heard  at  the  general 
term,  at  the  trial,  and  not  afterwards. 
His  power  is  limited  to  the  time  of 
the  trial.  Devoe  v.  Hackley,  3  Robt. 
(N.  Y.)  679,  which  case  was  tried  be- 
fore the  statutory  provision  existed  in 
its  present  form.  Section  1000  of  the 
Code  of  Procedure  expressly  provides 
that  the  judge,  "  at  any  time  during 
the  same  term,"  may  order  the  excep- 
tions to  be  heard  at  general  term. 

1.  Merchants'  Bank  v.  Scott,  59 
Barb.  (N.  Y.)  641;  Westervelt  v. 
Westervelt,  46  N.  Y.  Super.  Ct.  301; 
Purchase  v.  Matteson,  25  N.  Y.  211, 
15  Abb.  Pr.  (N.  Y.)  402;  Mason  v. 
Breslin,  9  Abb.  Pr.,  N.  S.  (N.  Y.  Super. 
Ct.)  431;  Taylor  v.  Harlow,  11  How. 
Pr.  (N.  Y.  Supreme  Ct.)  285. 

If  judgment  has  been  irregularly  or 
improperly  entered,  contrary  to  the 
order  at  the  trial,  the  unsuccessful 
party  should  make  his  motion  to  have 
it  set  aside  before  bringing  his  motion 
on  the  exceptions  to  argument,  other- 
wise he  cannot  appeal  from  the  judg- 
ment. Merchants'  Bank  v.  Scott,  59 
Barb.  (N.  Y.)  641. 

Formal  Order. — Section  rooo  of  the 
Code  of  Civil  Procedure  differs  from 
section  265  of  the  old  code,  among 
other  things,  in  this:  that  section  1000 
of  the  new  code  evidently  contem- 
plates a  formal  order  to  be  made  by 
the  trial  judge  at  any  time  during  the 
same  term  at  which  the  exceptions 
were  taken,  which  he  is  to  direct  to 
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be  entered,  ordering  that  the  excep- 
tions taken  be  heard  in  the  first  in- 
stance at  the  general  term,  and  that 
judgment  on  the  verdict  be  suspended 
in  the  meantime.  Webster  v.  Cole, 
17  Hun  (N.  Y.)  508.  And  the  order 
should  contain  an  express  direction 
to  stay  proceedings,  if  a  stay  is  de- 
sired. A  stay  for  sixty  days,  to  en- 
able the  unsuccessful  party  to  make 
a  case  and  exceptions,  is  not  equiva- 
lent to  a  stay  until  determination  of 
the  exceptions.  Douglas  v.  Haber- 
stro,  10  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  6.  See  King  v.  Van  Duzer,  12 
N.  Y.  Wkly.  Dig.  562. 
2.  Post  V.  Hathorn,  54  N.  Y.  147. 
The  provision  of  the  Code  of  Civil 
Procedure  (§  1000)  declaring  that  an 
order  directing  exceptions  to  be  heard 
in  the  first  instance  at  general  term 
may  be  revoked  or  modified  by  the 
judge  who  made  it,  is  to  be  construed, 
not  as  a  limitation  upon  the  power  of 
the  court,  but  upon  that  of  a  judge  out 
of  court;  and  such  an  order  may  be 
modified  by  order  of  a  special  term, 
held  by  any  judge.  Long  v.  Stafford, 
103  N.  Y.  275.  Compare  Ryle  z'.  Har- 
rington, 14  How.  Pr.  (N.  Y.  Supreme 
Ct.)  59- 

Implied  Vacation. — Where  on  a  trial 
and  verdict  "  the  entry  of  judgment 
is  stayed,  to  the  ind  that  the  party 
may  move  for  a  new  trial  on  a  case 
containing  exceptions,  the  same  to  be 
heard  in  the  first  instance  at  general 
term,"  and,  instead  of  moving  at  gen- 
eral term,  a  motion  for  a  new  trial  on 
the  exceptions  is  made  and  decided 
at  a  special  term,  from  which  decision 
an  appeal  is  taken  to  the  general  term, 
the  latter  court  will  treat  the  direc- 
tions to  have  the  exceptions  heard  at 
general  term,  in  the  first  instance,  as 
waived  by  the  parties.  Ely  v.  Mc- 
Night,  30  How.  Pr.  (N.  Y.  Suprenae 
Ct.)  97. 
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4.  Exceptant's  Duty  to  Prepare  Case. — Where  exceptions  are 
directed  to  be  heard  in  the  first  instance  at  general  term,  unless 
there  is  a  direction  to  the  contrary,  exceptant  should  prepare  and 
print  the  case.* 

5.  Nature  of  the  Exceptions. — In  every  case  where,  from  the 
nature  of  the  questions  of  law  presented  or  the  amount  in  con- 
troversy, a  decision  at  special  term  will  not  be  likely  to  termi- 
nate the  cause,  the  better  practice  is  to  order  the  case  or  bill  of 
exceptions  at  once  to  the  general  term.  The  circumstance  that 
there  are  facts  to  be  examined  as  well  as  points  of  law  should 
make  no  difference.  Especially  ought  this  practice  to  be  pursued 
where  the  points  of  law  were  ruled  adversely  at  the  trial.* 


Time  to  Vacate. — At  any  time  before 
the  hearing  of  the  exceptions  the 
order  may  be  revoked  or  modified. 
N.  Y.  Code  Civ.  Pro.,  §  looo.  See 
Beattie  v.  Niagara  Sav.  Bank,  41 
How.  Pr.  (N.  Y.  Supreme  Ct.)  138, 
where  it  was  held  that  where  the  cir- 
cuit has  terminated,  even  the  judge 
who  made  the  order  cannot  vacate  it. 

Special  Term  without  Jurisdiction. — 
The  special  term  cannot  hear  a  mo- 
tion for  a  new  trial  while  an  order 
directing  the  exceptions  to  be  heard 
in  the  first  instance  at  the  general 
term  continues  in  force.  Price  v. 
Keyes,   i   Hun  (N.  Y.)  177. 

If  a  party  fails  to  appear  at  the 
general  term  the  case  may  be  decided 
against  him  by  default,  as  in  other 
motions.  Staacke  z*.  Preble  (Supreme 
Ct.),  6  N.  Y.  St.  Rep.  763. 

1.  Sperling  v.  Conner,  2  N.  Y. 
Month.  L.  Bull.  25;  Luce  v.  Mori- 
son,  2  N.  Y.  Month.  L.  Bull.  95; 
Wright  V.  New  York,  14  Daly  (N. 
Y.)   349- 

Upon  the  trial  of  an  action  at  the 
circuit,  an  order  was  made  dismissing 
the  complaint  and  directing  that  the 
exceptions  be  heard  in  the  first  in- 
stance at  the  general  term,  and  that 
the  judgment  be  suspended.  The 
plaintiff  having  failed  to  prepare  and 
serve  the  proper  papers,  the  respon- 
dent noticed  the  motion  for  argument. 
Held,  that  he  was  entitled  to  an  order 
overruling  the  exceptions  and  deny- 
ing the  motion  for  a  new  trial,  and 
directing  a  judgment  to  be  entered  in 
his  favor.  Staacke  v.  Preble,  43  Hun 
(N.  Y.)  441. 

The  practice  requiring  the  except- 
ant to  prepare  the  case  is  analogous 
to  the  practice  of  requiring  the  party 
in  whose  favor  a  verdict  is  directed 


to  prepare  the  case  upon  which  the 
general  term  is  to  render  final  judg- 
ment, the  verdict  being  directed  sub- 
ject to  the  opinion  of  the  court  at 
general  term.  Luce  v.  Morison,  2 
N.  Y.  Month.  L.  Bull.  95;  Wescervelt 
V.  Westervelt,  46  N.  Y.  Super.  Ct. 
301. 

2.  Morris  v.  Brower,  4  Sandf.  (N. 
Y.)  702. 

Nonsuit. — Where,  in  an  action  tried 
at  the  circuit  before  the  court  and  a 
jury,  a  nonsuit  has  been  granted,  the 
court  cannot,  since  the  passage  of 
section  1000  of  the  Code  of  Civil  Pro- 
cedure, order  the  exceptions  to  be 
heard  in  the  first  instance  at  the  gen- 
eral term.  The  reason  of  this  is  that 
that  section  provides  that  the  judg- 
ment upon  the  verdict  is  to  be  sus- 
pended; and  if  there  is  no  verdict 
there  is  nothing  to  suspend.  Seely  v. 
New  York  Cent.,  etc.,  R.  Co.,  25  Hun 
(N.  Y.)  280.  Cojnpare  Van  Doren  v. 
Horton,  19  Hun '^N.  Y.)  7.  But  under 
section  265  of  the  old  code,  the  excep- 
tions taken  to  a  nonsuit  could  be 
ordered  to  be  heard  in  the  first  in- 
stance at  general  term.  Lake  v. 
Artisans'  Bank,  3  Keyes  (N.  Y.)  276, 
3  Abb.  Pr.,  N.  S.  (N.  Y.)  209;  Molony 
V  Dows,  9  Abb.  Pr.  ^N.  Y.  C.  PI.)  86; 
Mason  v.  Breslin,  9  Abb.  Pr. ,  N.  S. 
(N.  Y.  Super.  Ct.)  432;  Huntingdon 
V.  ClafBn,  38  N.  Y.  182;  Brown  v. 
Conger,  8  Hun  (N.  Y.)  626,-  Lake  v. 
Artisans'  Bank,  17  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  232.  Contra,  Hoagland 
V.  Miller,  rb  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  103. 

Divorce  Cases. — The  except!  3ns  taken 
on  the  trial  by  jury  of  specific  qaes- 
tions  in  divorce  may  properly  be 
ordered  heard  in  the  fiist  instance  at 
general  term.     Carpenter  v.  Carpen- 
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6.  Only  the  Exceptions  Considered.— Where  a  case  comes  before 

the  general  term  on  exceptions  taken  at  the  circuit,  no  questions 
can  be  passed  upon  except  those  arising  upon  exceptions  duly 
taken  to  some  decision  made  by  the  circuit  judge  at  the  trial  or 
in  the  final  disposition  of  the  case.* 

7.  Questions  of  Fact.— On  the  hearing  of  exceptions  in  the  first 
instance  at  general  term,  questions  of  fact  are  not  open  to  dis- 
cussion, nor  indeed  any  questions  other  than  those  of  law  raised 
by  the  exceptions.  The  verdict  is  conclusive  as  to  all  the  facts 
in  issue  on  the  pleadings.* 


ter  (Supreme  Ct.),  30  N.  Y.  St.  Rep. 
955- 

Denial  of  Motion  for  New  Trial. — A 
motion  that  the  exceptions  be  heard 
in  the  first  instance  at  general  term 
may  be  made  after  the  denial  of  a  prior 
motion  for  a  new  trial  on  the  minutes 
upon  exceptions.  Garner  z;.  Mangam, 
46  N.  Y.  Super.  Ct.  365.  Contra, 
Byrnes  v.  Delaware,  etc.,  Canal  Co., 
7  N.  Y.  Wkly.  Dig.  549. 

Connty  Court. — A  county  court  has 
no  power,  upon  the  trial  of  an  action, 
to  nonsuit  the  plaintiff  and  order  the 
exceptions  to  be  heard  at  the  first  in- 
stance at  the  general  term.  Johnson 
V.  New  York,  etc.,  R.  Co.,  30  Hun 
(N.  Y.)  166. 

Surrogate's  Decree. — Where,  on  the 
reversal  on  appeal  of  a  surrogate's 
decree,  issues  are  directed  to  be  tried, 
exceptions  should  not  be  directed  to 
be  heard  in  the  first  instance  at  gen- 
eral term.  Webster  v.  Cole,  17  Hun 
(N.  Y.)  507. 

Waiver  of  Objection. — Where,  upon 
trial,  exceptions  are,  without  objec- 
tion, ordered  to  be  heard  in  the  first 
instance  at  general  term,  the  party 
succeeding  at  general  term  may  not 
object  to  a  review  of  its  decision  in 
the  Court  of  Appeals,  on  the  ground 
that  the  case  was  not  one  proper  to 
be  so  heard.  Wyckoff  v.  De  Graaf, 
98  N.  Y.  134.  See  Byrnes  v.  Cohoes, 
67  N.  Y.  204. 

1.  Emmons  v.  Wheeler,  3  Hun  (N. 
Y.)  545;  Baldwin  v.  Rood  (Supreme 
Ct.),  15  N.  Y.  Civ.  Pro.  56;  Price  v. 
Keyes,  i  Hun  (N.  Y.)  177,  Hotchkins 
z/.  Hodge,  38  Barb.  (N.  Y.)  117;  Ross 
V.  Harden,  42  N.  Y.  Super.  Ct.  427; 
Westervelt  v.  Westervelt,  46  N.  Y. 
Super.  Ct.  298;  Douglas  v.  Haberstro, 
ID  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
6;  Siegel  v.  Schantz,  2  Thomp.  &  C. 
(N.  Y.)  353;  Schwarz  v.  Family  Fund 
See.  (Super.   Ct.),  35  N.   Y.   St.  Rep. 


79.  Compare  Griswold  v.  Dexter,  62 
Barb.  (N.  Y.)  648;  Martin  v.  Piatt  (Ct. 
App.),  43  N.  Y.  St.  Rep.  326. 

Exceptions  ordered  heard  in  the 
first  instance  at  general  term  will  not 
be  heard  by  that  court  where  no  case 
or  bill  of  exceptions  has  been  made 
and  settled  containing  the  proceed- 
ings on  the  trial.  Brooke  v.  Trades- 
men's Nat.  Bank  (Supreme  Ct.),  52  N. 
Y.  St.  Rep.  31. 

In  the  case  of  a  motion  for  a  new  trial 
upon  exceptions  at  general  term,  after 
the  direction  of  the  verdict,  the  ver- 
dict cannot  be  disturbed  unless  there 
was  an  exception  to  the  direction  of 
the  verdict.  Without  such  exception 
it  must  be  deemed  that  the  party  ac- 
quiesced in  the  direction,  and  all  pre- 
vious exceptions  thereby  become  im- 
material. Schwarz  v.  Family  Fund 
Soc.  (Super.  Ct.),  35  N.  Y.  St.  Rep,  79. 
See  Westervelt  v.  Westervelt,  46  N. 
Y.  Super.  Ct.  298.  And  when  excep- 
tions are  ordered  to  be  heard  at  gen- 
eral term,  the  party  loses  his  right  of 
review  upon  the  evidence  embraced 
in  the  case.  Siegel  v.  Schantz,  2 
Thomp.  &  C.  (N.  Y.)  353- 

Party  Entitled  to  have  Exceptions 
Heard. — If  a  party  has  taken  proper 
exceptions,  sufficient  to  warrant  their 
hearing  at  special  or  general  term,  he 
cannot  be  deprived  of  an  opportunity 
of  having  them  considered  either  at 
special  or  general  term.  It  is  a  mis- 
trial for  the  trial  judge  to  make  a 
statement  of  the  case  and  direct  a 
verdict  subject  to  the  opinion  of  the 
court  at  general  term,  when  there  are 
any  exceptions  upon  any  questions  of 
evidence.  Purchase  v.  Matteson,  25 
N.  Y.  212.  15  Abb.  Pr.  (N.  Y.)  402. 

2.  Martin  v.  Piatt  (Supreme  Ct.),  21 
N.  Y.  St.  Rep.  331;  Hotchkins  v. 
Hodge,  38  Barb.  (N.  Y.)  117;  Price 
V.  Keyes,  i  Hun  (N.  Y.)  182;  Attica 
Bank   v.  Pettier,  etc.,   Mfg.   Co.  (Su- 
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CERTIFrED   CASES. 


of  Decision. 


8.  The  Judgment  not  an  Ordinary  One. — The  judgment  rendered 
by  the  general  term,  whatever  may  be  its  form  or  manner  of  entry, 
remains  in  substance  the  judgment  of  the  general  term  ;  and  such 
judgment  is  not  an  ordinary  judgment.* 

IV.  To  Secttke  Uniformity  of  Decision.— The  Missouri  consti- 
tution provides  for  the  certification  of  a  case  from  the  Court  of 
Appeals  to  the  Supreme  Court,  where  any  one  of  the  judges  of  the 
appeals  court  sitting  therein  shall  deem  the  decision  contrary  to 
any  previous  decision  of  anyone  of  the  courts  of  appeals  or- of 
the  Supreme  Court.^ 

Time  to  Certify. — When    it   becomes   the   duty   of   the  Court  of 


preme  Ct.),  17  N.  Y.  St.  Rep.  328;  Fey 
V.  Smith,  3  Daly  (N.  Y.)  386;  Dicker- 
son  V.  Wason,  48  Barb.  (N.  Y.)  413; 
Cronk  v.  Canfield,  31  Barb.  (N.  Y.) 
171;  Hoagland  v.  Miller,  16  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  103;  Lake  v. 
Artisans'  Bank,  17  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  232;  McBride  v.  Farm- 
ers' Bank,  26  N.  Y.  450;  Mason  v. 
Breslin,  9  Abb.  Pr.,  N.  S.  (N.  Y. 
Super.  Ct.)  431. 

The  point  that  the  verdict  is  against 
the  weight  of  evidence  cannot  be 
discussed,  Mason  v.  Breslin,  9  Abb. 
Pr.,  N.  S.  (N.  Y.  Super.  Ct.)  431; 
Hotchkins  v.  Hodge,  38  Barb.  (N. 
Y.)  118;  Fry  v.  Bennett,  16  How. 
Pr.  (N.  Y.  Super.  Ct.)  385;  Morange  v. 
Morris,  20  How.  Pr.  (N.  Y.  Supreme 
Ct.)  257;  Taylor  v.  Harlow,  11  How. 
Pr.  (N.  Y.  Supreme  Ct.)  285;  Dicker- 
son  V.  Wason,  48  Barb.  (N.  Y.)  412; 
Ross  V.  Harden,  42  N.  Y.  Super.  Ct. 
442;  but  the  general  term  may  con- 
sider the  weight  of  evidence  or  set 
aside  the  verdict  on  the  facts,  where 
there  is  such  an  absence  of  evidence 
to  support  a  material  finding  that  the 
court  can  determine,  as  matter  of  law, 
that  the  fact  was  not  proved.  Metro- 
politan Nat.  Bank  v.  Sirret,  97  N.  Y. 
320.  And  the  fact  that  evidence  was 
taken  on  both  sides  does  not  neces- 
sarily make  it  conflicting  as  to  the 
facts;  the  facts  necessary  to  base  the 
exceptions  on  may  not  be  in  dispute. 
Huntingdon  v.  Claffin,  38  N.  Y.  182. 
See  the  following  cases,  which  hold 
that  a  court  cannot  direct  a  verdict 
subject  to  the  opinion  of  the  general 
term,  except  on  an  uncontroverted 
state  of  facts:  Cobb  v.  Cornish,  16 
N.  Y.  602;  Gilbert  v.  Beach,  16  N.  Y. 
608;  Purchase  v.  Matteson,  25  N.  Y. 
211;  Havemeyer  v.  Cunningham,  8 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  I ;   Beebe 


V.  Ayres,  28  Barb.  (N.  Y.)  283; 
Whitaker  v.  Merrill,  28  Barb.  (N. 
Y.)  526;  Sackett  v.  Spencer,  29  Barb. 
(N.  Y.)  188;  Bell  V.  Shibley,  33  Barb. 
(N.  Y.)  614;  Porter  z/.  Lobach,  2  Bosw. 
(N.  Y.)  188;  Brower  v.  Orser,  2  Bosw. 
(N.  Y.)  365;  Chambers  v.  Grantzon,  7 
Bosw.  (N.  Y.)  414;  Purchase  v.  New 
York  Exch.  Bank,  10  Bosw.  (N.  Y.) 
564;  Mason  v.  Breslin,  9  Abb.  Pr.,  N. 
S.  (N.  Y.  Super.  Ct.)  431;  Dickerson  v. 
Wason,  48  Barb.  (N.  Y.)  413;  Wester- 
velt  V.  Westervelt,  46  N.  Y.  Super. 
Ct.  301. 

1.  Martin  v.  Piatt  (Ct.  App.),  43 
N.  Y.   St.  Rep.  327. 

And  an  appeal  cannot  be  taken  to 
the  same  general  term  which  directed 
the  judgment.  Martin  v.  Piatt  (Ct. 
App.),  43  N.  Y.  St.  Rep.  326.  See 
Smith  V.  Frost.  39  N.  Y.  Super.  Ct. 
389;  Taylor  v.  Harlow,  11  How.  Pr. 
(N.  Y.  Supreme  Ct.)  285. 

2.  "  When  any  one  of  said  courts  of 
appeals  shall  in  any  cause  or  proceed- 
ing render  a  decision  which  any  one 
of  the  judges  therein  sitting  shall 
deem  contrary  to  any  previous  de- 
cision of  any  one  of  said  courts  of 
appeals,  or  of  the  Supreme  Court,  the 
said  Court  of  Appeals  must  of  its 
own  motion,  pending  the  same  term 
and  not  afterward,  certify  and  trans- 
fer said  cause  or  proceeding  and  the 
original  transcript  therein  to  the  Su- 
preme Court,  and  thereupon  the  Su- 
preme Court  must  rehear  and  deter- 
mine said  cause  or  proceeding,  as  in 
case  of  jurisdiction  obtained  by  ordi- 
nary appellate  process;  and  the  last 
previous  rulings  of  the  Supreme  Court 
on  any  question  of  law  or  equity  shall, 
in  all  cases,  be  controlling  authority 
in  said  courts  of  appeals."  Section  6 
of  the  Courts  of  Appeals  amendment 
to  the  Missouri  Constitution. 
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Qaestioni. 


Appeals,  pending  a  term,  to  certify  a  cause,  and  it  fails  to  do  so,  it 
cannot  do  so  of  its  own  motion  after  the  term  has  expired.* 

When  Duty  of  Court  to  Certify. — It  becomes  the  duty  of  the  Court  of 
Appeals  to  certify  the  cause  to  the  Supreme  Court  only  when  one 
of  the  judges  sitting  in  it  gives  it  as  his  opinion  that  the  decision 
is  contrary  to  a  previous  decision  ;  and  his  opinion  must  be  com- 
municated to  the  majority  of  the  court  by  an  explicit  statement 
in  the  form  of  an  opinion  filed  by  him  in  the  cause.*  The  consti- 
tutional amendment  has  reference  to  a  conflict  of  decision  exist- 
ing at  the  time  the  cause  is  certified  ;  the  fact  that  there  is  a 
conflict  between  the  decision  certified  and  a  case  since  overruled 
will  not  warrant  a  certification.^ 

V.  Certifying  Constitutional  Qtiestions.— It  is  sometimes  pre- 
scribed that  constitutional  questions,  or  cases  in  which  constitu- 
tional questions  are  raised,  shall  be  certified  from  one  court  to 
another.'*     Where  the  statute  authorizing  such  certification    in 


1.  State  V.  Philips,  g6  \fo.  571. 
But   mandamus   will   lie  to  compel 

the  transfer  after  the  expiration  of  the 
term.  State  v.  Philips,  96  Mo.  571. 
See  State  v.  Philips,  97  Mo.  331. 

2.  State  I/.  Philips,  96  Mo.  571.  The 
question  whether  or  not  the  appellate 
judge  deems  such  conflict  of  opinion 
to  exist  is  one  for  his  sole  determina- 
tion, and  if  he  believes  such  conflict 
exists,  it  is  his  duty  to  say  so  in  un- 
mistakable terms.  The  mere  fact 
that  he  has  cited  opinions  of  the  Su- 
preme Court  in  argument  in  a  dissent- 
ing opinion  is  not  sufficient  to  indicate 
that  he  deems  the  opinion  from  which 
he  dissents  in  conflict  with  such  cita- 
tions, and  in  such  case  it  is  not  the 
duty  of  the  Court  of  Appeals  to  certify 
the  cause  to  the  Supreme  Court.  State 
V.  Smith,  107  Mo.  527. 

3.  "  There  is  now  no  conflict  be- 
tween the  two  courts  of  appeal  on 
the  question  involved,  and  hence 
there  is  nothing  for  us  to  decide." 
Per  Thomas,  J.,  in  State  v.  Davis,  106 
Mo.  230.  See  Collins  v.  Wilhoit,  35 
Mo.  App.  585;  Knoop  v.  Nelson  Dis- 
tilling Co.,  26  Mo.  App.  303.  But  see 
McReynolds  v.  Kansas  City,  etc.,  R. 
Co.,  34  Mo.  App.  582,  where  the  cause 
was  certified  to  the  Supreme  Court 
because  in  conflict  with  former  deci- 
sions of  the  Supreme  Court,  since 
overruled. 

Betrospective  Operation. — The  consti- 
tutional amendment  is  retrospective 
in  its  operation,  and  applies  to  deci- 
sions of  the  St.  Louis  Court  of  Appeals 
previous  to  the  going  into  effect  of 


said  amendment.  Elliott  v.  Wilson, 
27  Mo.  App.  219. 

Question  of  Jurisdiction. — In  Missouri, 
when  the  question  is  doubtful  or  fair- 
ly debatable  whether  the  Supreme 
Court  or  the  courts  of  appeals  have 
jurisdiction  of  an  appeal,  and  the  ap- 
peal is  taken  to  the  Court  of  Appeals, 
the  cause  will  be  certified  or  trans- 
ferred to  the  Supreme  Court.  Null 
V.  Howell,  40  Mo.  App.  329;  Musick 
V.  Kansas  City,  etc.,  R.  Co.,  43  Mo. 
App.  326;  Gartside  v.  Gartside,  42 
Mo.  App.  513.  But  when  a  cause  is 
transferred  by  the  Supreme  Court  to 
one  of  the  courts  of  appeals,  the 
order  of  transfer  must  be  treated  as 
an  adjudication  that  the  Court  of  Ap- 
peals has  exclusive  jurisdiction  of  the 
appeal.  Syenite  Granite  Co.  v.  Bobb, 
37  Mo.  App.  483;  Wolff  V.  Matthews, 
39  Mo.  App.  376. 

4.  Bhode  Island.  —  If  judgment  be 
rendered  in  the  cause  against  the 
party  raising  the  constitutional  ques- 
tion, the  court  shall  forthwith  certify 
the  cause  to  the  Supreme  Court  for 
their  decision  of  the  constitutional 
question,  if  in  session;  and  if  not  in 
session,  then  to  the  session  thereof 
next  to  be  holden  in  any  county  of 
the  state  by  adjournment  or  at  a 
regular  term.  R.  I.  Pub.  Stat.,  §2, 
c.  220. 

Missouri. — Whenever  the  record  in 
any  case  presents  fairly  a  constitu- 
tional question,  it  is  the  duty  of  the 
Court  of  Appeals  to  certify  the  cause 
to  the  Supreme  Court,  although  the 
Court  of  Appeals  may  be  of  opinion 
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terms  prescribes  that  only  the  questions  themselves  and  not  the 
whole  case  are  to  be  certified,  the  court  will  only  look  to  and 
consider  the  questions  from  the  standpoint  of  constitutionality, 
the  scope  of  the  inquiry  being  limited  to  those  questions  which 
involve  the  constitutionality  of  a  statute  or  other  act  or  proceed- 
ing not  founded  on  a  statute.* 


that  the  question  is  without  merit. 
Schuster  v.  Weiss,  39  Mo.  App.  633; 
Keuscher  v.  Supreme  Council,  42  Mo. 
App.  261.  But  a  cause  will  not  be 
transferred  from  the  Court  of  Appeals 
to  the  Supreme  Court  on  motion  of 
the  appellant,  on  the  ground  that  it 
involves  the  construction  of  the  Fed- 
eral Constitution,  if  it  appears  from 
the  record  that  the  appeal  was  granted 
to  the  Court  of  Appeals  by  the  trial 
court  upon  motion  of  the  appellant, 


and  if  It  nowhere  appears  from  the 
record  that  a  question  involving  the 
construction  of  the  Federal  Constitu- 
tion was  raised  in  the  trial  court. 
Wabash  Western  R.  Co.  v.  Siefert, 
41  Mo.  App.  35.  Compare  State  v. 
Orrick,    106  Mo.    112. 

1.  State  V.  Fitzpatrick  (R.  I.,  1887). 
II  Atl.  Rep.  773;  State  v.  Amery,  I3 
R.  I.  64;  State  V.  Paul,  5  R.  I.  185. 
See  State  v.  Brown,  etc.,  Mfg.  Co., 
46  Alb.  L.  J.  505. 
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ABATEMENT. 

Abatement  of  proceedings  in  bastardy.     See  BASTARDY. 

By  dissolution  and  forfeiture  of  bank  charter,  251. 

Plea  in  abatement  in  action  against  carrier,  857. 
ABORTION. 

Attempts  to  commit  abortion.     See  Attempts. 
ABSTRACT. 

Remedy  substituted  for  bill  of  exceptions,  384. 
ABUSIVE    LANGUAGE. 

Tending  to  create  breach  of  peace,  690. 

ACCESSORY. 

Joinder  in  burglary  and  the  crime  of  being  accessory,  783. 
Indictment  for  being  accessory  to  burglary,  799. 

ACCIDENT. 

See  Bills  to  Impeach  Decrees  and  Judgments. 

ACCORD    AND    SATISFACTION. 
Plea  to  action  on  award,  142. 

ACCOUNTS. 

Bill  of  particulars  in  account  cases.     See  Bills  OF  PARTICULARS. 

ACTIONS. 

Actions  to  enforce  and  to  set  aside  awards.     See  Awards. 

Form  and  kind  of  action  for  breach  of  promise  of  marriage.     See  BREACH 

OF  Promise  of  Marriage. 
In  what  actions  bail  required.     See  Bail  IN  CiviL  CASES. 
Actions  against  common  carriers.     See  Carriers. 
Actions  on  bonds.     See  Bonds. 
Joinder  of  actions  upon  bonds,  638,  639. 
Kind  of  action  to  establish  disputed  boundary,  674. 

ADMISSION. 

Plea  amounting  to  admission  in  action  against  carrier,  857,  858. 

AFFIDAVITS. 

Affidavits  in  attachment  proceedings.     See  Attachment. 

Affidavit  to  obtain  bail.     See  Bail  in  Civil  Cases. 

Considered  by  appellate  courts  on  bill  of  exceptions.     See  BiLL  OF  EXCKP- 

TIONS. 
To  support  motion  for  bill  of  particulars.     See  Bills  OF  PARTICULARS. 
Affidavit  to  bill  in  equity.     See  cross-reference,  371. 
Affidavit  to  bill  de  bene  esse,  332. 
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AGENTS. 

Affidavits  by  agents  in  attachment  cases,  823. 

Bond  executed  by  agent  in  attachment  proceedings,  35. 

AIDING  AND    ABETTING. 

Joinder  of  offenses  of  burglary  and  of  aiding  and  abetting  thereto,  783. 

ALLEGATIONS. 

See  Declarations  ;  Complaints  ;  Pleas  ;  etc. 

ALTERNATIVE   CONTRACT. 

Pleading  in  action  against  carrier,  851. 

AMENDMENTS. 

Amendment  of  bills  of  exceptions.     See  Bills  of  EXCEPTIONS. 

Amendment  of  case.     See  Case  Made  on  Appeal. 

Amendment  of  bills  of  particulars.     See  Bills  OF  PARTICULARS. 

Amendment  of  recognizance,  231. 

Amendment  of  initiatory  proceedings  in  bastardy  cases,  286,  287. 

Amendment  of  justices'  return  in  bastardy  cases,  290. 

Amendment  of  judgment  for  filiation  of  bastard  child,  309. 

Amendment  of  briefs,  735. 

ANOTHER  SUIT  PENDING. 

Dissolution  of  attachment  for,  78. 

ANSWERS. 

Defenses  to  bills  of  review.     See  Bills  of  Review. 

In  actions  for  breach  of  promise  of  marriage.     See  BREACH  OF  PROMISE 

OF  Marriage. 
In  actions  on  awards.     See  Awards. 
Plea  or  answer  in  actions  upon  bonds.     See  Bonds. 
Answers  in  actions  by  and  against  common  carriers.     See  CARRIERS. 
In  proceeding  under  statute  to  locate  boundary  line,  675. 

APPARENT  ERROR. 

See  Bills  of  Review. 

APPEALS. 

See  also  Bills  of  Exceptions;  Briefs;   Case  Made  on  Appeal. 

Bail  on  appeal.  See  Bail  in  Civil  Cases;  Bail  and  Recognizance  in 
Criminal  Cases. 

In  bastardy  cases.     See  Bastardy. 

Staying  execution  on  certificate  of  doubt  or  probable  cause.  See  CERTIFI- 
CATE OF  DOoBT. 

Recognizances  on  appeal,  232,  233. 

Bills  of  review  after  decision  on  appeal,  574. 

Review  by  appellate  courts  of  their  own  decrees,  575. 

From  decisions  to  settle  disputed  boundaries,  677. 

From  magistrates  in  proceedings  for  breach  of  peace,  682. 

APPEARANCE. 

Bail  to  secure  appearance.     See  Bail  IN  CiViL  Cases;   Bail  AND  ReCOGS* 

nizance  in  Criminal  Cases. 
Security  for  appearance  in  bastardy  cases.     See  BASTARDY. 
Waiver  of  irregularities  in  attachment  proceedings,  83. 

ARBITRATION  AND  AWARD. 
See  Awards. 
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ARBITRATION  BONDS. 

Actions  upon.     See  AWARDS. 

ARGUMENTS. 

Argument  in  brief.     See  Briefs. 

ARREST. 

See  Bail  and  Recognizance  in  Criminal  Cases. 
Arrest  of  defendant  in  prosecution  for  bastardy.     See  BASTARDY. 
Arrest  because  of  defendant  in  action  for  breach  of  promise  of  mar- 
riage, 684. 

ARSON. 

Soliciting  to  arson,  loi. 

Burglary  with  intent  to  commit  arson,  775. 

ARTICLES   OF   THE    PEACE. 
See  Breach  of  Peace. 

ASSAULT. 

Joinder  of  burglary  with  assault,  683. 

ASSIGNEES. 

Right  to  move  to  dissolve  attachments.     See  ATTACHMENT. 

ASSIGNMENT. 

Action  on  bond  where  obligee  has  assigned  his  interest,  640. 
Defenses  available  in  suit  upon  bond  in  hands  of  assignee,  668. 

ASSIGNMENT    FOR   CREDITORS. 

Action  by  assignee  of  insolvent  bank,  253. 

ASSIGNMENT   OF   BREACHES. 

In  actions  upon  bonds.     See  BONDS. 

ASSIGNMENT   OF   ERRORS. 
See  Briefs. 

ASSUMPSIT. 

Action  to  enforce  award.     See  Awards. 

Bills  of  particulars  required,  when.     See  BiLLS  OF  PARTICULARS. 

Actions  of  assumpsit  against  carriers.     See  Carriers. 

ATTACHMENT. 
In  General. 

Action  upon  attachment  bonds.     See  Bonds. 
Extraordinary  power  against  common  rights,  3. 
Strict  compliance  with  statute  required,  3. 
Attachment  from  state  court  against  national  bank,  261. 
Remedy  by  attachment  for  breach  of  promise  of  marriage,  684. 
The  Affidavit. 

A  statutory  requirement,  3. 
Effect  of  failure  to  give,  4. 

Validity  of  judgment,  4. 

Who  may  object,  5. 

Part  of  the  record,  5. 

References  to  other  affidavits,  5. 

Unwritten  affidavit,  5. 


Petition  as  affidavit,  5. 
AflBdavit  as  petition,  5. 
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ATTACHMENT. 

The  Affidavit — Continued. 

One  affidavit  sufficient,  5. 
Lost  affidavit,  5. 
When  to  be  made,  5. 

Laches  in  issuing  writ,  6. 
Before  whom  to  be  made,  6. 
Notarial  seal,  7. 
Clerk  of  the  court,  7. 

Need  not  be  before  officer  issuing  writ,  7. 
Disqualification  of  officer,  7, 
The  affiant,  7. 

Statutory  provisions,  7, 

Plaintiff  or  some  one  for  him,  7. 

Attorney,  8. 

Credible  person,  8. 

Where  statute  does  not  designate  person,  8. 

Where  plaintiff's  affidavit  required,  none  other  will  do,  8. 

Agent  or  other  person  as  affiant,  8. 

What  affidavit  should  declare,  8. 

Authority  of  the  agent,  9. 

Two  plaintiffs,  9. 

Description  of  affiant,  9. 

Affidavit  on  a  pleading,  9. 

Affidavit  on  behalf  of  corporation,  g. 

Affidavit  omitting  to  disclose  who  plaintiff  is,  or  that  affiant 
is  agent,  10. 
Form  of  affidavit,  10. 

Language  of  statute,  10. 

Not  coextensive  with  whole  attachment  statute,  10. 

Proviso  in  the  statute,  10. 

Probative  facts,  10. 

Substantial  compliance  with  statute  sufficient,  H. 

Surplusage,  11. 

Immaterial  omissions,  il. 

Equivalent  averment,  II. 

Formal  defects,  12. 

Their  effect,  12. 

Omission  to  mark  paper  "  Filed,"  12. 

Failure  to  file,  12. 

Misnomer  of  parties,  12. 

Affidavit  in  firm  name,  12. 

Omission  of  venue,  13. 

Omission  of  signature  of  plaintiff,  13. 

Omission  from  jurat,  13. 

Error  in  date,  13. 

Signature  to  jurat,  13. 

Recitals  in  jurat,  14. 

Name  of  plaintiff  in  affidavit,  14. 

Omission  from  jurat  not  supplied  by  context,  14* 

Curing  defects  in  jurat,  14. 

Verbal  inaccuracies,  14. 
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ATTACHMENT. 

The  tXA^'asW— Continued.  , 

Corrections  by  amendment,  14. 
Mere  clerical  errors,  14. 
Omitted  words,  15. 
Reasonable  certainty,  15. 
Substantial  averments,  15. 
Two  classes,  15. 

Statements  of  plaintiff's  claim,  15. 
Must  state  amount,  15. 
Where  amount  is  set  forth  in  petition,  15. 
Accuracy  of  statement,  15. 
Amount  stated  must  not  be  conjectural,  16. 
Failure  to  state  amount  cannot  be  availed  of  in  collateral  pro- 
ceedings, 16. 
General  averment  of  amount  sufficient,  16. 
Unliquidated  damages,  16. 
Nature  of  debt,  16. 

Foundation  of  demand  should  be  shown,  17. 
Nature  of  demand  in  New  York,  17. 
Collateral  attack,  17. 
Fi.  fa.  instead  of  judgment,  18. 
Reference  to  petition,  18. 
Allegation  of  contract,  18. 
Allegation  of  promissory  note,  18. 
Joint  debtors,  18. 

Whether  debt  is  due  or  is  to  become  due,  18. 
Debt  actually  due,  19. 
Second  application  for  attachment,  19. 
Sum  "  claimed  "  to  be  due,  19, 
Statement  that  debt  should  be  clear,  19. 
Immaturity  of  debt  apparent,  19. 

Attachment  issued  upon  debt  not  d^G  prima  facie  void,  19. 
Qualifying  words,  19. 

Justness  of  claim,  19. 
Omission  of  word  "Justly,"  20. 
Omission  of  words  "  At  the  least,"  20. 
Counterclaim  as  to  each  item,  20, 
Negativing  existence  of  counterclaim,  20. 
Omission  of  words  which  do  not  affect  substantial  com- 
pliance with  statute,  20. 
Immaterial  allegations,  20. 
Statement  of  grounds  of  attachment,  21. 
Stating  more  than  one  ground,  21. 
One  ground  sufficient,  21. 
Neither  ground  supported,  21. 
Inconsistency  in  stating  grounds,  21. 

If  more  than  one  ground  they  should  be  stated  cumulatively,  21. 
Allegation  of  knowledge  and  belief,  21. 
Statutory  elements  of  positiveness,  21. 
Information  by  telephone,  23. 
Sources  of  information,  23. 
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Presumption  of  knowledge,  23. 
"  Over  and  above  all  counterclaims,"  etc.,  23. 
Agents  and  attorneys,  23. 
Disjunctive  statements,  22. 

Disjunctive  statement  makes  alBdavit  defective,  22. 
"  Express  or  implied  contract,"  24. 

Where  disjunctive  is  used  to  characterize  two  phases  of  same 
fact,  25. 
Statutory  phrases  and  clauses,  26. 

Words  of  statute  should  be  closely  followed,  26. 
"Absconding"  or  "removing"  debtors,  26. 
Allegation  of  non-residence,  26. 
Intent  and  result,  27. 
Negativing  intent  to  vex  or  harass,  27. 
Variance,  27. 

Debt  sued  on  should  be  one  sworn  to,  27. 
Two  affidavits,  27. 

Cause  of  action  in  affidavit  should  be  that  in  declaration,  28. 
Clerical  errors,  28. 
Variance  in  favor  of  defendant,  28. 
Immaterial  variance,  28. 
Misnomer  in  notice  by  publication,  28. 
Objection  for  first  time  on  appeal,  28. 
Bond  or  undertaking. 

Bond  necessary  before  writ  can  issue,  28. 
In  federal  courts,  29. 
As  to  non-residents,  29. 
Failure  to  give  bond,  29. 
Fatal  defect,  29. 

Giving  bond  after  suit  brought,  29. 
Party  not  rightfully  in  court,  29. 
Judgment  against  garnishee,  29. 
Attachment  voidable  not  void,  29. 

Judgment  against  nonindemnified  defendant  void,  29. 
Time  for  giving  bond,  29. 

Should  precede  writ  and  accompany  affidavit,  29. 

Whether  bond  was  given  before  issuance  of  writ  may  be  shown, 

30. 
Writ  dated  before  bond,  30. 
Bond  and  writ  of  equal  date,  30. 
Form  of  bond,  30. 

Formalities  essential  to  jurisdiction,  30. 
Statutory  forms  should  be  followed,  30. 
Bond  not  statutory  equal  to  no  bond  at  all,  30. 
Should  follow  form  regardless  of  language  of  statute,  30. 
.Substantial  compliance  with  statute  sufficient,  30. 
Must  b-^  a  valid  bond,  31. 
Dispensing  with  rule  of  court,  31. 
Undertaking  sufficient,  31. 

Must  not  be  wanting  in  substantial  conformity,  31. 
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Bond  or  undertaking— Cb«/t««^</. 

Money  deposit  insufficient,  31. 
Common-law  bond,  31. 
Clerical  errors,  31. 
Omissions,  31. 
Bonds  in  blank,  31. 
Surplusage,  31. 
Seal,  31. 

Unsealed  stipulation  insufficient,  31. 

Paper  without  seal  no  bond  at  all,  32. 

Amendment  of  unsealed  bond,  32. 
Date,  32. 

Failure  to  date  not  fatal,  32. 

Recitals  to  identify  bond,  32, 
Name  of  court,  32. 

Misrecitals,  curable  errors,  32. 
Approval  of  bond,  32.  ' 

Clerk  who  issues  it,  32. 

Indorsement  of  approval  in  writing,  32. 

Estoppel  from  denying  approval,  32. 

Evidence  of  clerk's  approval,  32. 

Need  not  be  approved  by  magistrate  issuing  process   33. 
Amount  of  indemnity,  33. 
Fixed  by  statute,  33. 
Must  be  sufficient  in  amount,  33. 
Where  interest  is  claimed,  33. 
De  Minimis  non  Curat  Lex,  33. 
May  be  for  more  than  statutory  amount,  33. 
Court  may  increase  penalty,  33. 
Misrecital  of  amount,  34. 

Penalty  of  bond  should  equal  amount  claimed,  34. 
Substituted  bonds;  right  to  amend,  34. 
Parties  to  bond,  34. 

Principal  or  obligor,  34. 

Party  prescribed  by  statute,  34. 

The  plaintiff  or  plaintiffs,  34. 

Partners,  34,  35. 

Private  corporations,  35. 

Public  corporations,  35, 

Bond  by  agent  or  attorney,  35. 

Authority  of  agent  presumed,  36. 

No  power  of  attorney  under  seal  necessary,  36. 

Ratification  by  plaintiff,  36. 

"  Attorney  "  includes  attorney  at  law,  36. 
The  sureties,  36. 

Statute  must  be  followed,  36. 

Execution  not  affected  by  defective  bond,  36. 

Competency  of  security,  36. 

Objection  on  appeal,  37. 

New  security  in  appellate  court,  37. 

Number  of  sureties,  37. 
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Bond  or  undertaking — Continued. 

Allegation  of  residence,  37. 
Attorney  at  law  not  practising,  37. 
The  obligee,  37. 

Bond  payable  to  state,  37. 
Clerk  of  court,  37. 
The  defendant,  37. 
Several  defendants,  38. 
Action  on  the  bond,  38. 
The  Writ. 

Formalities,  38. 

Should  run  in  name  of  state,  38. 

Date  of  issuance,  38. 

Mistake  in  or  omission  of  date,  38. 

Officer  issuing  it  should  be  shown,  38. 

Signature    and    seal.      Omission   of    seal  an   irregularity  only, 

39- 

Waiver  of  defect,  39. 

Private  seal  only,  39. 

Seal  of  wrong  court,  39. 

Clerk's  order  for  issuance  of  writ,  39. 

Failure  of  officer  to  attest  writ,  39. 

Defective  attestation,  39. 
The  summons  and  order  in  same  writ,  40. 
Statutory  requisites,  40. 

Omission  of  clauses  of  scire  facias,  40. 

Trustee  process.     Form  used  as  writ,  41. 

Warrant  and  writ,  41. 

Clerical  errors  will  not  vitiate,  41. 

Waiver  of  informalities,  41. 
Parties,  41. 

Writ  should  accurately  describe,  41. 

Misnomer,  41. 

Fictitious  names,  41. 

Deceased  person,  41. 

Omission  of  a  party,  41. 

Misjoinder,  41. 

Uncertainty  cured  by  other  papers,  42. 

Writ  may  be  directed  against  several,  42. 

Partners,  42. 

Name  of  partners  as  well  as  name  of  firm,  42. 

Firm  name  irregularity  only,  42. 

Christian  names  not  given,  42. 

Omission  of  a  partner,  42. 
Recitals,  42. 

Cause  of  action  and  grounds  of  attachment,  42. 

Requisites  of  declaration  not  necessary,  43. 

Recital  of  grounds  in  alternative,  43. 

Recital  of  inconsistent  grounds,  43,  44. 

Language  of  statute,  43. 

Attachment  of  real  estate,  44. 
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The  Writ — Continued. 

The  amount,  44. 

Statement  of  larger  amount  than  that  claimed,  44, 

Statement  of  smaller  amount  than  that  claimed,  44. 

Mistake  of  clerk,  44. 

Variance  favorable  to  defendant,  44, 

Omission  of  amount,  44. 

Defendant's  exemptions,  44. 

Different  amounts  against  several  defendants,  44. 

Slight  discrepancies  not  fatal,  45. 

Order  fixing  amount,  45. 

Attachment  allowed  by  clerk,  45. 
Recital  of  making  of  affidavit  or  giving  of  undertaking,  45. 
Description  of  property  to  be  attached,  45. 
Recital  indemnifying  case,  45. 
Reciting  order  for  issuance,  45. 
Recital  as  to  judgment,  45. 
When  and  where  returnable,  46. 

Direction  to  officer  as  to  return,  46. 
•Before  first  day  of  next  term,  46. 
Writ  made  returnable  too  early,  46. 
Second  return  day,  46. 
First  day  of  next  term  not  determined  when  writ  was  issued, 

46. 
Year  omitted  from  time  of  return,  46. 
Place  of  return,  46. 

Defects  not  fatal,  46. 

Name  of  officer  stated,  but  place  omitted,  47. 

Name  of  county  given,  but  town  omitted,  47. 

Name  of  officer  omitted,  47. 

Wrong  court  name,  47. 

Returnable  to  clerk  instead  of  court,  47. 

Returnable  to  wrong  county,  47. 
Who  may  issue,  47. 

Officer  must  be  legally  authorized,  47. 

Officers  usually  empowered,  47. 

Justices  of  the  peace,  47. 

Judges,  47. 

Chancellor,  47.  ^ 

Clerk,  48. 

Vacation  time,  48. 

Deputy  may  act  for  him,  48. 
Officer  of  another  court,  48. 
Officer  interested,  49. 

Clerk  in  his  own  case,  49. 
Formal  entry  of  order,  49. 

Officer  need  not  make  order  directing  himself  to  allow  writ,  49. 

Omission  of  entry,  49. 
Time  of  issuance,  50. 

After  commencement  of  suit  and  before  judgment,  50. 
After  verdict,  50. 
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The  Writ — Continued. 

Plaintiff  entitled  to  judgment,  50. 

Attachment  on  judgment,  50. 

When  action  deemed  to  have  been  commenced,  50. 

Simultaneous  with  summons  or  afterwards,  50. 

Void  if  issued  previous  to  summons,  50. 

Not  invalid  because  served  prior  to  summons,  51.  , 

Before  papers  presented  to  officer,  51. 

Before  filing  of  petition,  51. 

Affidavit  made  and  writ  issued  simultaneously,  51. 

Issuance  by  clerk  upon  receipt  of  papers  while  away  from  office, 

51. 

Interval  between  filing  paper  and  issuing  writ,  51. 

Sundays  and  holidays,  52. 

Several  writs  ;  order  of  issue,  52. 
To  whom  directed,  52. 

Proper  officer.     Description,  52. 

Writ  directed  to  wrong  officer  but  served  by  proper  one,  52.' 

Insufficient  writ,  52. 

Omission  of  officer's  name,  52. 

Writ  misdirected,  52. 

Issued  to  sheriff  of  another  county,  52. 

Unjustified  appointment  of  special  officer,  53, 
Jurisdiction  and  number  of  writs,  53. 

Where  action  must  be  brought,  53. 

Character  of  property,  53. 

Federal  court  districts,  53. 

Against  absconding  debtor,  53. 

Writ  issued  from  wrong  county,  53. 

Change  of  venue,  53. 

Issue  of  writs  to  other  counties  where  defendant  has  property,  53. 

Duplicate  writs,  53. 

Attachment  against  nonresident,  53. 

Attachment  against  codefendant  in  another  county,  54. 

Successive  writs,  54. 
Execution  of  the  writ. 

Officers  should  act  strictly  according  to  statute,  54. 

Presumption  in  favor  of  valid  levy,  54. 

When  appearance  not  a  waiver.  54. 

Levy  should  conform  to  seizure  under  execution,  54. 

Fraudulent  and  illegal  attachments  void,  55. 

Use  of  force  by  officer,  55. 

Diligence  necessary  in  the  levy,  55. 

Only  reasonable  diligence  necessary,  55, 

Plaintiff's  instructions,  55. 
Order  of  levy,  55. 

Priority  of  writs,  55. 

Presumption  as  to  levy,  55. 
Duration  of  authority  to  levy,  56. 

From  receipt  of  writ  until  return  day,  56, 

Actual  possession  necessary,  56. 
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Execution  of  the  writ — Continued. 

Indorsement  of  levy  after  return  day,  56, 

Levy  after  return  day,  56. 
By  whom  executed,  56. 

Executive  ofBcer  of  court,  56. 

Special  deputy,  56. 

Officer  illegally  authorized,  57. 
Justification  of  oflBcer,  57. 

No  jurisdiction,  57. 

Property  levied  upon  must  be  that  of  defendant,  57. 

Effect  of  ratification  by  plaintiff,  57. 
Attachment  of  real  estate,  57. 

Requisites  fixed  by  statute,  57. 

Leaving  or  posting  copy  of  writ,  57. 

Where  there  is  an  occupant,  58. 

Conspicuous  place,  58. 

Separate  and  distinct  tracts,  58. 

Illegible  certificate.     Misnomer,  58. 

Right  to  levy  on  real  estate,  58. 

Not  necessary  to  enter  upon  land,  58. 
Attachment  of  personalty,  59. 

Dominion  over  property,  59. 

Subsequent  acquirement  of  possession,  59. 

Must  be  able  to  touch  or  remove  property,  59. 

Property  or  goods  need  not  be  actually  handled,  59. 

Levy  prevented  by  misrepresentation,  60. 

Unharvested  crops,  60. 

Ponderous  articles,  60. 

Property  incapable  of  manual  delivery,  60. 

State  bonds,  60. 
Custody  of  attached  property. 

Attaching  officer  primarily  liable,  60. 
Officer  putting  agent  in  charge,  61. 

Nature  of  bailment,  61. 

Receipt  not  a  legal  requirement,  61. 
The  defendant  as  custodian,  61. 

Rule  where  officer  does  not  remove  property  from  possession  of 
defendant,  61. 

Right  to  leave  defendant  in  custody,  61. 

Excluding  defendant  from  premises,  61. 

Servant  or  wife  of  defendant,  61. 
Continuity  of  possession,  62. 

Abandonment  renders  attachment  invalid,  62. 

Notoriety  unnecessary,  62. 

Abandonment  by  bailee,  62. 

Property  left  in  defendant's  care,  62. 

Continuing  attachment,  62. 

Variety  of  articles,  62.  , 

Return  of  the  writ. 

Within  reasonable  time,  62. 
Filing  a  matter  for  proof,  63. 
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Return  of  the  writ — Continued. 

Neglect  to  make  return;  whether  fatal  to  attachment,  63. 
Return  after  return  day,  63. 
Must  conform  to  statute,  63. 
Should  state  facts;  particularity,  63. 
Recitals  as  to  levy,  63. 

When,  how,  and  by  whom  made,  63,  64. 

Variance,  63. 

Return  conclusive,  64. 

Mistake  of  clerk,  64. 

Return  of  sheriff,  64. 

Signature  of  officer,  64. 
The  schedule  or  inventory,  64. 

Duty  of  officer,  64. 

When  inventory  necessary,  64. 

Particularity  of  description,  65. 

Return  must  not  be  vague  or  uncertain,  65. 

Ponderous  and  bulky  articles,  65. 

Valuation  of  property,  65. 

Property  already  in  possession  of  officer,  65. 

Error  of  judgment,  65. 
Dissolution  generally. 

Time  of  moving  to  dissolve,  71. 

At  the  return  day  or  as  soon  thereafter  as  possible,  71. 

Unreasonable  delay,  71. 

Delay  of  court,  72. 

Motion  on  the  trial,  72. 

Before  return  and  appearance  of  defendant,  72. 

Before  actual  seizure  of  the  property,  72. 

After  appearance  and  plea  to  the  merits,  72. 

Before  expiration  of  time  for  answering,  73. 

Before  and  after  entry  of  judgment,  73,  74. 

Sufficient  answer  to  laches,  74. 

Mere  levy  under  execution  not  sufficient,  74. 

Setting  aside  irregular  judgment,  75. 

More  than  one  motion  to  dissolve,  75. 

On  appeal  from  justice,  75. 

After  choosing  arbitrators,  75. 

To  whom  application  addressed,  75. 

Discretion  of  court,  75. 

Authority  of  court,  75. 

Continuation  of  hearing  on  motion,  75. 

Motion  addressed  to  court,  not  to  jury,  75. 

Defect  not  apparent  on  face  of  proceedings,  76. 

Trial  of  motion,  76. 

Submission  to  jury;  plea  in  abatement,  76. 

Trial  of  traverse,  76. 

Time  of  trial,  76. 

Venue,  76. 

Before  judge  at  chambers,  76. 

Judge  granting  attachment,  76. 
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Dissolution  generally — Continued. 

Application  to  "court"  and  to  "judge,"  76. 

Dismissal  without  order  of  court,  77. 

Return  of  property,  94. 

Right  of  owner,  94. 

Notice  to  sheriff,  94. 

Time  to  return,  94. 

SuflBciency  of  return,  94. 

To  whom  returned,  94. 

Paying  fees  and  expenses,  94,  95. 

Responsibility  of  plaintiff  for  detention,  95. 

Settlement  by  parties,  95. 

Effect  of  appeal.     Right  of  oflScer  to  continue  in  possession,  95. 
Partial  recovery  by  plaintiff,  96. 
Attachment  before  justice  of  the  peace,  96. 
Notice  to  officer  of  appeal  or  of  intention  to  appeal,  96. 
Who  may  move  to  dissolve. 
The  defendant,  65. 

Special  appearance  for  moving  to  dissolve,  66. 

Partnership,  66. 

Misjoinder  in  motion,  66. 

Executors  or  administrators,  66. 

Right  not  barred  by  subsequent  levies,  66. 

Right  not  barred  by  judgment  for  plaintiff  in  main  case,  66. 

Sale  of  property  under  attachment,  66. 

When  defendant  only  proper  person  to  move,  66. 

Defendant  disclaiming  interest,  66. 

Defendant  accused  of  fraud,  67. 

Assignor  for  benefit  of  creditors,  67. 

Attachment  of  mortgaged  chattels,  67. 

Mortgage  foreclosed,  67. 
Defendant's  assignee,  67. 

Leave  of  court,  68. 

Motions  by  both  defendant  and  assignee,  68. 

Motions  by  successive  assignees,  68. 
Defendant's  receiver,  67. 

Temporary  receiver,  68. 

Receiver  claiming  title  prior  to  attachment,  68. 

Attachment  from  federal  court  of  property  in  hands  of  state  re- 
ceiver, 68. 
Bona  fide  purchaser  from  defendant,  68. 

Interest  acquired  in  part  only,  68,  69. 
Subsequent  lien  creditors,  69. 

On  the  ground  of  mere  irregularities,  69. 

After  judgment  and  first  attachment,  69. 

Attachments  in  different  counties,  69. 

Prior  lien,  69. 

Judgment  creditor,  69. 

What  must  be  shown  by  junior  attaching  creditor,  70. 
Claimants  and  other  interested  parties,  70. 

Garnishees,  70. 
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Who  may  move  to  dissolve — Continued.  ■ 

Third  parties  strangers  to  suit,  70. 

Amicus  Cttrice,  71, 

Claimants  generally,  71. 

Prior  owner,  71. 

Husband  and  wife  occupying  homestead,  71. 

Attachment  issued  by  unauthorized  oflScer,  71. 

On  motion  of  plaintiff,  71. 
Mode  of  dissolving. 

Traversing  facts  alleged  in  affidavit,  77. 

Pleading  fatal  irregularity,  77. 

Giving  bond  to  sheriff,  77. 

Plea  praying  judgment  of  both  declaration  and  writ,  77. 

Failure  of  petition  to  state  cause  of  action,  77. 

Motion  should  describe  property,  78. 

Prior  action  pending,  78. 

Prior  suit  in  federal  court,  78. 

Two  attachments,  78. 

By  traverse  of  the  affidavit,  78. 

Nature  and  effect  of  the  traverse,  78. 

Must  deny  all  the  grounds  of  the  attachment,  78. 

General  denial  usually  sufficient,  79. 

Denial  in  alternative,  79. 

Must  not  put  merits  of  cause  in  issue,  79. 

Burden  of  proof  upon  plaintiff,  79. 

Right  to  open  and  close,  80. 

Motion  by  party  other  than  defendantj  80. 
For  defects  and  irregularities,  80. 

By  motion  the  most  usual  method,  80. 

Motion  should  specify  grounds,  81.    . 

Affidavit  in  support  of  motion,  81. 

Notice  of  the  motion,  81. 

Service  of  copy  of  affidavit,  81. 

Rule  to  show  cause,  81. 

Demurrer  not  proper  remedy,  81. 

Appeal,  81. 

Hearing  on  the  motion,  81,  82. 

Motion  in  nature  of  plea  in  abatement,  81,  82. 

Appearance  and  pleading  a  waiver  of  irregularities,  83. 

Effect  of  not  moving  to  dissolve,  83. 
By  release  of  attorney,  83. 

Power  of  attorney  to  bind  client,  83,  84. 
Dissolution  by  giving  bond. 
Bail  bond,  84. 
Only  a  statutory  bond,  84. 
One  undertaking  where  two  attachments,  84. 
Certiorari  and  bond,  84. 
Order  of  court  not  necessary,  84. 
Security  insufficient,  84. 
Foreign  corporation,  84. 
Garnished  property,  84. 
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Dissolution  by  giving  bond— Cb«//«M^</. 

Defendant's  privilege,  84. 
Who  may  give  bond,  84. 
Effect  of  giving  bond,  84,  85. 

Effect  as  notice,  85. 

Appeal  from  order  of  discharge,  85. 

Affidavit,  85. 
Time  for  giving  bond,  85. 
Discharging  part  of  property,  85. 

Attachment  of  land  and  crop,  85. 
When  bond  void,  85. 

Vacation  of  attachment,  85, 

Attachment  illegally  issued,  85. 
Whether  the  execution  of  the  bond  will  bar  subsequent  motions  to 

dissolve,  86. 
Delivery  bond,  86. 

Distinguished  from  bail  bond,  86,  87. 

Does  not  dissolve  attachments,  87. 

Not  a  bar  to  subsequent  motion  to  dissolve,  87. 

Costs,  87. 

Surrender  of  person,  87. 
Causes  of  dissolution  arising  subsequent  to  attachment 
Bankruptcy  or  insolvency  of  defendant,  87. 

Property  exempt,  87. 

Adjudication  of  bankruptcy,  87. 

Composition  proceedings,  87. 

Conveyance  under  §  5103  of  the  Bankruptcy  Act,  87. 

Plaintiff  filing  claim  in  bankruptcy,  88. 

Attachment  followed  by  judgment,  88. 

Incomplete  schedule  of  property,  88. 

No  order  of  court  necessary,  88. 

Attachments  issued  more  than  four  months  previous  to  proceed* 
ings,  88. 

Act  related  to  attachment  on  mesne  process  only,  88. 

Assignment  under  insolvency  act,  88,  89. 
Death  of  defendant,  90. 

Conflict  of  decision,  go. 

Death  after  judgment,  91. 

Civil  death  of  corporation,  gi. 
Effect  of  final  judgment,  91. 

No  order  of  court  necessary,  91.  • 

Irrespective  of  hearing  on  plea  in  abatement,  91. 

Motion  for  new  trial,  91. 

Attachment  issued  by  justice  of  the  peace,  91. 

Order  refusing  to  vacate,  91. 

Judgment  for  defendant  set  aside,  91. 

Intentional  withdrawal  of  suit,  92. 

Personal  judgment  for  plaintiff,  92. 

Judgment  taken  for  too  large  a  sum,  92. 
Other  causes,  92. 

Unwarranted  relinquishment  of  possession  by  officer,  92. 
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ATTACHMENT. 

Causes  of  dissolution  arising  subsequent  to  attachment — Continued. 

Property  surrendered  to  defendant,  92. 

Officer's  failure  to  sell  property,  92. 

Discharge  of  one  defendant,  93. 

Partial  release,  93. 

Judgment  without  consent,  93. 

Failure  to  promptly  order  continuance,  93. 

Expiration  of  term  of  office  of  judge  issuing  writ,  93. 

Submission  to  referees,  93. 

Money  deposited  after  judgment,  93. 

Sale  of  part  of  property,  93. 

Repeal  of  statute,  93. 

Abandonment,  93. 

Second  attachment,  93. 

Illegality  of  plaintiff's  claim,  94. 

Lack  of  prosecution,  94. 

Insufficiency  of  affidavit  for  other  purposes,  94. 

No  affidavit,  bond,  or  order,  94. 

ATTEMPTS. 

Attempts  to  bribe.     See  Bribery. 
Definition,  97. 
The  indictment,  97. 

Specific  elements  of  crime,  97. 

Name  of  person  injured,  98. 

Particular  acts  constituting  crime,  98. 

Means  employed,  98. 

Particular  manner  in  which  attempt  is  made,  98. 

Allegation  that  crime  was  committed,  98. 

One  attempt  comprising  two  offenses,  98. 

Rape,  98. 

Forgery,  98. 

False  pretenses,  98. 
Intent  and  overt  act,  98. 

Averments  necessary,  98. 

Illustrations  of  rule,  99. 

Attempt  at  arson,  99. 

Escape  from  jail,  99. 

Attempt  to  maim,  99. 

Attempt  to  rob,  99. 

Overt  act  need  not  be  last  proximate  act  to  consummation  of 
offense,  98,  99. 
Particularity  required,  100. 

Conflict  of  authority,  100. 

Technical  accuracy,  100. 

Attempt  to  steal,  100. 

Indictment  for  pocket  picking,  100. 

Charging  by  way  of  argument,  100. 

Perjury,   loi. 

Attempt  to  rape,  loi. 
Attempt  to  poison,  loi. 
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ATTEMPTS, 

Soliciting  to  crime,  loi. 

Averment  in  general  terms,  loi. 

Provoking  assault  and  battery,  loi. 
Massachusetts  statute,  loi. 

Specifying  words  used,  loi. 

Describing  acts  employed,  loi. 

Soliciting  to  arson,  loi. 

Soliciting  to  mutiny,  loi. 
Attempts  to  commit  abortion,  loi. 

Allegations  governed  by  statute,  loi,  io2. 

Allegation  of  substance  used,  io2. 

Allegations  as  to  instruments  used,  102. 

Massachusetts  statutes,  102. 

Abortion  resulting  in  death,  102. 
Conviction  of  an  attempt,  102. 

•    Indictment  for  an  offense — commitment  of  attempt,  102. 

Assault  with  intent  to  rape — conviction  for  attempt  to  rape,  103. 

Missouri  statute,  103. 
Attempt  to  commit  burglary,  799. 

ATTORNEYS. 

Signature  of  counsel  to  bills  in  equity.     See  Bills  in  EQUITY. 
Briefs  of  attorneys.     See  Briefs. 
Affidavit  by  attorneys  in  attachment  cases,  8,  23. 
Bond  executed  by  attorney,  25,  37. 
Actions  for  fees. 

Form  of  action,  104. 

Common  counts,  105. 
Action  at  law,  105. 
Relief  by  order  in  the  cause,  105. 

Fund  in  court.     Power  of  court  to  take  care  of  attorney,  105. 
Parties  to  suit,  106. 
Allegation  of  admission  to  the  bar,  106. 

Arrest  of  judgment,  106. 

Proof  of  qualifications,  106. 
The  issue.     Value  of  services,  107. 
Actions  against  attorneys. 
For  negligence,  107. 

Form  of  action  ;  assumpsit  or  case,  107. 

Declaration  or  complaint  ;  suflSciency  of,  107. 

Improper  advice,  108. 

Alteration  of  verdict,  108. 

Payment  of  fee,  108. 
For  money  collected,  108. 

Necessity  for  demand,  108. 

General  allegation  of  demand,  108. 

Set-off,  108. 

Proof  admissible,  108. 
Summary  proceedings  against  attorneys. 
On  what  jurisdiction  based,  108. 
Action  of  law,  109. 
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ATTORNEYS. 

Summary  proceedings  against  attorneys — Continued, 
Provision  of  New  York  Code,  109. 
When  summary  proceeding  lies,  109. 

Clear  right  must  be  shown,  109. 

Only  for  money  collected,  109. 

Assignment,  109. 

No  distinction  between  attorneys  and  counsel,  no. 

Must  aver  all  the  facts,  no. 

Discretion  of  court.      Review,  no. 
Cross-demand  of  attorney,  no. 

When  court  will  not  exercise  summary  jurisdiction,  no. 
Where  to  institute  proceeding,  no. 

Different  courts,  no. 
Relation  of  attorney  and  client  must  exist,  in. 

Attorney  acting  in  professional  character,  in. 

Money  received  to  invest,  in. 

Denial  of  relation  of  attorneyand  client,  in. 
Action  as  a  bar  to  summary  proceeding,  in. 
Parties,  112. 

Application  on  motion  of  client  only,  112. 

Assignees  of  clients,  112. 

The  defendant,  112. 

AUDITA  QUERELA. 
Nature  of  proceeding. 

Regular  suit  with  usual  incidents,  113. 
In  nature  of  equitable  suit,  113. 
Complainant  relies  on  matter  of  fact,  113. 
Sounds  in  tort,  113. 
To  what  court  directed,  113,  114. 
Justice's  judgments,  114. 
A  writ  of  common  right,  114. 
Whence  the  writ  issues,  114. 
Governed  by  common-law  principles,  114. 
When  it  will  Lie. 

On  matter  of  defense  or  discharge  since  judgment,  114. 

Where  no  opportunity  to  plead  for  want  of  notice,  115. 

Violation  of  statutory  requirement,  115. 

Conclusiveness  of  officer's  certificate  as  to  service,  115. 

Party  deprived  of  opportunity  to  defend  by  fraud  or  collusion,  115. 

Discharge  of  bankruptcy  subsequent  to  judgment,  116. 

Legality  of  debtor's  imprisonment,  116. 

Judgment  against  infant  not  represented,  116. 

Relief  for  infant  against  guardian,  116. 

Foreign  judgments,  116. 

Judgment  against  surety  by  sheriff,  116. 

Concurrent  suits,  116. 

Judgment  irregularly  entered  after  discontinuance,  116. 

Judgment  entered  in  contravention  of  agreement,  116. 

Judgment  after  discontinuance,  116. 

Judgment  from  which  appeal  was  denied,  117. 


INDEX. 

AUDITA    QUERELA. 

When  it  will  lie — Continued.'^ 

Judgment  of  justice  having  no  jurisdiction,  117. 

To  enforce  a  tender  or  compromise,  117. 

To  annul  irregular  execution,  117. 

To  vacate  wrongful  levy,  118. 

Unauthorized  execution  against  the  body,  118. 

To  supersede  an  alias  execution,  117. 

Injury  or  danger  of  injury  essential,  118. 

Writ  lies  quia  timet,  118. 
When  it  will  not  lie. 

When  party  has  had  opportunity  to  defend,  119. 

When  party  has  been  guilty  of  neglect,  119. 

Where  writ  of  error  will  lie,  119. 

For  mere  irregularities,  not  going  to  the  merits,  119, 

Mere  equitable  defenses  not  cognizable  at  law,  120. 

To  contest  taxation  of  costs,  120. 

To  contest  allowance  of  interest,  120. 

Defendant  may  be  estopped  from  applying  for  writ,  I20. 
Effect. 

Does  noX.  per  se  stay  proceedings,  120. 

Does  not  operate  a  supersedeas,  120. 

Material  effect  in  recognizance,  120. 

Whole  subject  open  to  examination,  120. 
Parties. 

All  the  parties  to  judgment,  120,  121. 

State  as  a  party,  121. 

Only  those  prejudiced  by  judgment,  121. 

Attaching  creditors,  121. 

Right  to  writ  dies  with  person,  122. 
Service. 

Writ  must  be  served  upon  parties  defendant,  122. 

Judgment  for  default  of  appearance,  122. 
Other  matters  concerning  writ. 

Verification  of  writ,  122. 

Amendment,  122. 

Filing  the  process,  122. 

In  Vermont.     Recognizance,  122. 

Action  on  bond  and  recognizance,  122. 

Recognizance  void  where  not  taken  by  required  number  of  magis- 
trates, 123. 
Pleadings. 

What  declaration  should  show,  123. 

Amendment  of  declaration,  123. 

Plea  of  not  guilty,  123. 

Instances  of  pleas  and  defenses,  123. 
Judgment. 

Effect  of  decision  upon  audita  querela,  124. 

Cannot  include  affirmative  relief,  124. 

Conclusive  only  between  parties  and  privies,  124. 

Proper  subject  of  appeal  or  writ  of  error,  124. 

Costs  follow  judgment,  124. 
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AUDITA   QUERELA. 
Judgment — Continued. 

Complainant  recovers  damages  for  wrongful  act  of  defendant,  124. 

Double  costs,  124. 
Concurrent  remedies. 

Writ  fallen  into  disuse  in  England,  125. 

In  United  States  generally  superseded,  125. 

Not  abolished  by  establishment  of  concurrent  remedy,  125. 

Writ  may  issue  after  refusal  of  summary  relief  on  motion,  125. 

Advantages  of  writ,  125. 

AUDITORS. 

See  cross-reference,  126. 

AUTHENTICATION. 

Of  bills  of  exceptions.     See  BiLLS  OF  EXCEPTIONS. 
Of  case  on  appeal.     See  CASE  MADE  ON  APPEAL. 

AUTHORITIES. 

See  Briefs. 

AUTREFOIS  ACQUIT. 

See  cross-reference,  126. 

AWARDS. 

Actions  at  law  to  enforce  award. 

Right  to  bring  action,  127. 

When  submission  is  at  common  law,  127. 

Right  to  jury  trial,  128. 

Defects  not  apparent  on  face  of  award.     How  availed  of,  128. 

When  submission  is  under  statute,  128. 

The  English  rule,  128. 

Award  for  land,  128. 

Statutory  provisions  cumulative  merely,  128. 
Time  to  bring  action,  128. 

Award  made  and  published,  128. 
What  constitutes  publication,  128. 
Award  for  land  taken,  128. 

Award  for  payment  of  money  unconditionally,  129. 
Forms  of  action,  129. 
Assumpsit,  129. 

Submission  by  parol  or  writing  not  under  seal,  129. 

Assumpsit  by  assignees,  129. 

Assumpsit  against  executor  or  administrator,  129. 

Award  for  payment  of  money,  129. 

Award  for  performance  of  some  act,  129. 

Successive  actions,  129. 

Where  submission  is  by  deed,  129. 

When  assumpsit  lies  though  submission  be  by  bond,  130. 
Debt,  130. 

On  what  kind  of  submissions,  130. 

Award  rendered  in  pursuance  of  parol  submission,  130. 

Award  for  money  and  performance  of  some  act,  130. 

Against  oflScer  or  administrator,  130. 
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AWARDS. 

Actions  at  law  to  enforce  award — Continued. 

What  may  be  shown  in  action  of  debt,  130. 

Submission  by  bond,  130. 

On  bond  after  extension  of  time,  130. 

For  money  awarded  before  date  fixed  for  payment,  131. 
Covenant,  131. 

Submission  by  deed,  131. 

On  agreement  to  submit,  132. 

To  compel  contribution,  132. 

Revocation  of  agreement  to  submit,  132. 

Joinder  of  counts  on  award  with  counts  for  breach,  132. 
Trespass,  132. 

Award  fixing  boundary  line,  132. 
Case,  132. 

Failure  to  keep  drain  open,  132. 
Ejectment,  132. 
Trover,  132. 

Award  directing  delivery  of  property,  132. 
Declaration  or  complaint  in  action  on  award,  132. 
How  to  set  forth  award,  132. 
Matters  favorable  to  defendant,  133. 
Filing  copy  of  award  with  complaint,  133. 
Alleging  that  matter  submitted  was  legal,  133. 
Form  of  declaration,  133. 
The  allegations,  133. 

Existence  of  differences,  133. 

Agreement  to  submit,  133. 

That  submission  was  mutual,  133. 

Substance  of  submission,  133. 

That  defendant  has  failed  to  perform,  134. 

Award  all  ready  for  delivery,  134. 

Concurrent  acts  to  be  performed,  134. 

Performance  of  conditions  precedent,  135. 

Notice  of  award,  135. 

Publication  of  award,  135. 

Promise  to  perform,  135. 

Demand  for  payment  or  performance,  136. 

Profert,  136, 

Authority  of  arbitrators,  136. 
Declaration  and  complaint  in  action  on  bond,  136. 
How  to  set  forth  aw^ard,  136. 
The  allegations,  136. 

The  submission  and  the  award  of  arbitrators,  136. 

Execution  by  both  parties  ;  mutuality,  136. 

Confirmation  of  award,  137. 

Debt  on  bond  under  English  practice;  assigning  breaches,  137. 
I  Form  of  conclusion,  137. 

i  Pleas  and  defenses,  138. 

Denial  of  existence  or  allegation  of  performance  or  some  excuse^ 

\  138. 

.\  Plea  must  be  broad  as  submission  and  averments,  138. 

!  S 
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AWARDS, 

Actions  at  law  to  enforce  award — Continued. 

Arbitrators  exceeding  jurisdiction,  138. 
Statute  of  limitations,  138. 
No  submission,  138. 
Revocation  of  submission,  138. 

Notice  to  arbitrators  or  parties,  139. 

Marriage  of  female  party,  138. 

Bankruptcy  or  insolvency,  139. 

Insufiiciently  pleaded  revocation,  139. 
Want  of  notice,  139. 
No  award,  139. 

When  plea  good,  139. 

Revocation  of  submission,  139. 

Arbitrators  failing  to  pass  on  matters,  139. 

Award  not  within  time  limited,  139. 

Verification  of  plea,  140. 

Award  on  matters  not  submitted,  140. 

Award  defectively  executed,  140. 

Award  not  warranted  by  submission,  140. 
^.  Award  not  delivered  to  defendant,  140. 

Award  paid,  140. 

Award  bad  on  its  face,  140. 

Award  according  to  judgment  of  third  person,  140. 

Award  set  aside,  140. 

No  opportunity  to  be  heard,  140. 

When  plea  bad  as  amounting  to  general  issue,  140. 
Performance,  141. 

Nonperformance  by  plaintiff,  141. 

Conditions  performed  and  not  broken,  141. 
Alteration  of  award,  141. 
Nil  debet,  142. 
Nonassumpsit,  142. 
Opening  award,  142. 

Matters  submitted  not  passed  upon,  142. 
Set-off,  142. 

Accord  and  satisfaction,  142. 
Misconduct  or  mistake  of  arbitrators,  143, 

Under  the  old  practice,  143. 

Conflict  of  authority  in  United  States,  143,  144. 
Fraud  or  mistake  of  successful  party,  145. 
Waiver  of  award,  146. 
Noncompliance  of  bond  with  statute,  146. 
Award  not  made  in  reasonable  time,  146. 
Failure  of  arbitrators  to  take  oath,  146. 

Waiver  of  oath,  146. 
Demurrer,  146. 

Excess  of  jurisdiction,  146. 

When  demurrer  will  not  lie,  146. 

Award  varying  from  oyer,  147. 

Presumption  that  arbitrators  acted  within  submission,  147. 
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AWARDS. 

Award  as  defense  to  action  at  law. 

May  be  pleaded  as  a  bar,  147. 

Award  must  be  consistent  with  submission,  147. 

Award  made  pending  action,  147. 

Award  on  parol  submission  as  defense  to  action  on  bond,  147. 

Agreement  to  submit  to  arbitration,  147. 

Reversal  of  award,  effect,  148. 

Award  must  be  pleaded  specially,  148. 

English  rule,  148. 

American  rule,  148. 

Place  of  making  submission,  148. 
How  set  forth,  148. 
The  allegations,  149. 

Promise  to  perform,  149. 

Performance,  149. 

Where  award  gave  new  duty  in  lieu  of  former,  149. 
Award  directing  payment  in  collateral  way,  149. 
Action  to  recover  debt,  149. 
Actions  to  enforce  specific  performance. 
Jurisdiction,  150. 

Where  submission  was  made  rule  of  common  law,  150. 

Grounds  of  jurisdiction,  150. 

Where  submission  is  under  statute,  150. 

Setting  up  invalidity  of  award,  150. 

Agreements  to  arbitrate,  151. 

When  decree  for  specific  performance  granted,  151. 

Principle  upon  which  specific  performance  granted,  151. 

Adequate  remedy  at  law,  151. 

Contract  for  personalty,  152. 

Award  concerning  land,  152. 

Award  for  sale  of  land  and  payment  of  money,  152. 

Award  for  division  of  personalty,  152. 

Enforcing  manner  of  raising  railroad  track,  153. 

Division  of  partnership  property,  153. 

Acquiescence  in  award  necessary,  153. 
Time  to  institute  suit,  153. 

Laches,  153. 
The  bill,  I53- 

Allegations;  readiness  to  perform,  153. 

Demurrer,   154. 

Award  bad  on  its  face,  154- 
Award  directing  something  illegal,  154. 
Actions  to  set  aside  award. 
Jurisdiction,  154. 

Fraud  and  mistake  of  arbitrator,  or  party,  154. 

Excess  of  authority,  I55- 
Time  to  bring  suit,  I55- 

Unreasonable  delay,  155. 
The  bill,  155. 

Parties,  I55- 

Plaintiffs,  155. 
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AWARDS. 

Actions  to  set  aside  award — Continued. 

Defendants,  155. 

Allegations,  155. 

Particular  allegations  required,  155. 
Award  against  the  evidence,  156. 
Demurrer,  156. 

Grounds  which  the  court  cannot  consider,  156. 

Bill  based  on  fraud,  156. 

Bill  based  on  mistakes  of  fact,  156. 
Award  as  defense  to  equitable  action. 
Bill  to  set  aside  award,  156. 
Bill  for  accounting,  156. 
Award  made  after  bill  filed,  156. 
Agreement  to  arbitrate,  156. 

Subject-matter  of  action  within  submission,  157. 
Bill  to  foreclose  mortgage,  157. 
How  taken  advantage  of,  157. 

Denial  of  fraud  or  mistake  charged,  157. 

Plea  supported  by  answer,  157. 

Statutory  submission.     Exceptions,  157. 

Unnecessary  to  plead  award,  157. 

Plea  of  arbitrators,  157. 

BAIL. 

See  Bail  and  Recognizance  in  Criminal  Cases  ;  Bail  in  Civil  Cases. 
Bail  in  bastardy  cases.     See  Bastardy. 

BAIL   AND    RECOGNIZANCE   IN   CRIMINAL   CASES. 
Definitions. 

Bail  or  bailing,  193. 
Bail  as  keepers  of  principal,  197. 
Security  or  bail  bond,  194. 
Recognizance,  194. 

Bond  and  recognizance  compared,  194. 
Recognizance  to  be  substantially  set  forth  in  vrriting,  194. 
Parol  recognizance,  195. 
Statutory  undertaking  for  bail,  195. 
Power  to  take. 

Incident  to  power  to  hear  and  determine,  195. 

Incident  to  power  to  commit,  195. 

Courts  and  magistrates,  195. 

After  conviction,  195. 

After  final  commitment,  195. 

Contempt,  195. 

Power  cannot  be  delegated,  195. 

Only  public  offenses,  195. 

Collateral  attack,  195. 

Courts  of  record,  196. 

Every  common-law  court,  196. 

Superior  court  of  original  jurisdiction,  196. 

Exclusive  jurisdiction,  196. 

Power  exhausted,  196. 
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BAIL  AND  RECOGNIZANCE  m  CRIMINAL  CASES. 
Power  to  \^V&— Continued. 

Judge  at  chambers,  196. 
Second  application,  196. 
After  reversal,  196. 
Justices  of  the  peace,  197. 

Acting  as  examining  magistrates,  197. 
Where  punishment  discretionary,  197. 
Upon  adjournment,  197. 
Declining  jurisdiction,  197. 
Peace  officer,  197. 
Limited  to  statutory  cases,  197. 
Pending  examination,  197. 
Upon  binding  over,  197. 
Discharge  after  bail  taken,  197. 
After  commitment,  197. 
Commissioners,  197. 

United  States  commissioners,  197. 
State  commissioner,  198. 

Power  of  statute  to  confer  power  on  commissioners,  198. 
Clerk  of  court,  198. 

No  authority  except  by  statute,  198. 
Acceptance  and  approval  of  bond,  198. 
Sheriff,  198. 

Must  be  authorized  by  statute,  198. 
Power  to  accept  and  approve  bond,  199. 
By  verbal  order  of  justice,  199. 
An  order  of  a  judge,  199. 
Recognizance  taken  by  sheriff,  199. 
Acting  outside  of  precinct,  199. 
When  court  is  in  session,  199. 
Where  granted,  199. 

Where  crime  was  committed,  199. 
Abuse  of  power,  200. 

Liability  of  magistrate,  200. 
Improperly  taking  bail,  200. 
Refusing  bail,  200. 
Right  to  give  bail. 

Accused  must  demand  bail,  200. 
Time  of  applying  for  bail,  200. 

At  common  law,  200. 
Discretion  of  court  in  granting  or  refusing,  200. 
As  a  matter  of  right  under  constitution,  201. 
In  capital  cases,  201. 

Murder  in  first  degree,  201. 

Where  presumption  of  guilt  is  strong,  201,  202. 
Where  punishment  discretionary,  202. 
Statutory  exception,  203. 
Guilt  confessed,  203. 
In  cases  of  manslaughter,  203. 
In  cases  of  felony  generally,  203. 
In  cases  of  treason,  203. 
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BAIL  AND  RECOGNIZANCE  IN  CRIMINAL  CASES. 
Right  to  give  bail — Continued. 

In  cases  of  misdemeanor,  203. 
After  indictment,  203. 

Presumption  of  guilt,  203. 

Rebutting  presumption,  204. 
Delay  of  trial,  204. 

Unnecessary  delay,  204. 

Continuances,  204. 

Nonappearance  of  prosecutor,  204. 

Unavoidable  delay,  204. 

Uncertainty  as  to  crime,  204. 

Failure  of  grand  jury  to  indict,  205. 

Indictment  quashed,  205. 

Jury  disagreed,  205. 

Fault  or  consent  of  accused,  205. 

Repeal  of  law,  205. 

Refusal  to  act,  205. 
Sickness  or  extradition  proceedings,  205, 
Hes  adjudicata,  205. 
After  surrender,  205. 

During  trial,  205.  ' 

On  appeal  from  conviction,  206. 

At  common  law,  206. 

Power  exercised  cautiously.  206. 

Power  usually  denied  in  felony  cases,  2o6. 

Pending  certiorari,  206. 

No  constitutional  right,  206,  207. 

Discretion  of  court,  207. 

Doubts  as  to  guilt,  207. 

Merits  examined,  207. 

Financial  injury,  207. 

Apparent  error  on  record,  207. 

On  surrender  by  bail,  207. 

Neglect  in  securing  bail,  207. 

Application  should  be  to  trial  judge,  207. 

Application  to  appellate  court,  207. 

Right  of  accused  to  liberty  in  absence  of  order  staying  execution, 
208. 
Examining  tlie  evidence. 

Probability  of  accused  appearing,  208. 

Doubt  as  to  guilt,  208. 

Evidence  evenly  balanced,  208. 

Consideration  of  nature  of  crime  and  punishment,  208. 

Strength  of  accused  and  opportunity  for  escape,  208. 

Attempts  to  escape,  208. 

Before  indictment,  208. 

Presumption  of  innocence,  208. 
After  indictment,  209. 

What  evidence  can  be  considered,  209. 

When  whole  matter  may  be  re-examined,  209. 
Burden  of  proof,  210. 
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BAIL  AND  RECOGNIZANCE  IN  CRIMINAL  CASES. 
Examining  the  evidence— 6'<?«/i««^a'. 
Guilt  evident,  2io. 

In  capital  cases,  210. 

When  guilt  is  not  evident,  210. 

Wher'e  verdict  of  guilty  not  reversed,  210. 

Where  jury  disagreed,  210. 

Where  evidence  conflicting,  210,  2il. 

Conflict  as  to  state  of  mind,  211. 

Evidence  false,  211. 

Identity  of  accused,  211. 

Evidence  circumstantial,  211. 

Manslaughter  instead  of  murder,  211. 

Charge  not  sustained  by  facts,  211. 

Killing  deliberate  or  malicious,  211. 

Drunkenness,  211. 

Conspiracy,  211. 

Riot,  211. 

Killing  in  self-defense,  212. 

Killing  officer  attempting  to  arrest,  212. 
Sickness  of  accused,  212, 

Opinion  of  physician,  212. 

Hereditary  disease,  212. 
Review  on  appeal,  212. 

No  reversal  unless  discretion  abused,  213. 
Amount  of  bail. 

What  facts  considered  in  fixing,  213. 
Clerk  fixing,  213. 
Constable  fixing,  213. 
Fixed  in  advance,  213. 
Excessive  bail,  213. 

Constitutional  prohibition,  213. 

What  is  reasonable  bail,  213,  214, 

Discretion  of  ofl!icer,  214. 

What  is  excessive  bail  and  what  is  not,  214. 

Review  of  officer's  discretion,  214. 

Demanding  higher  bail  than  ordered,  214. 

Taking  less  than  statute  required,  214. 

Judge  not  liable    214. 
Reduction,  214. 

How  obtained,  214. 

Bail  commissioner,  214. 

Appellate  court,  214. 

Financial  condition  of  accused,  2I5» 

Presumption  of  guilt,  215. 
Money  as  bail. 

Authority  to  take,  215. 

A  substitute  for  recognizance,  215. 

Forfeiture,  215. 

Title  to  money  deposited,  215. 

Returning  money,  215. 
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BAIL  AND  RECOGNIZANCE  IN  CRIMINAL  CASES. 
Qualifications  of  bail. 

Generally  regulated  by  statute,  215. 
Two  sureties  usually  required,  215. 
Oath  and  examination  as  to  sufficiency,  215. 
Character  or  political  opinions,  216. 
Consent  of  accused  necessary,  216. 
Sureties  indemnified,  216. 
Receiving  property  to  qualify,  216. 
Form  and  validity  of  recognizance. 

Must  be  taken  by  court  or  officer  having  authority,  216. 
No  particular  form  of  words,  217. 
The  venue,  217. 

Illegal  arrest.     Recognizance  void,  217. 
Variance  between  recognizance  and  warrant,  217. 
Grand  jury  improper,  217. 
Indictment  quashed,  217. 
Irregularities,  217. 
Purpose  unauthorized,  217. 
Subsequent  evidence,  217. 
Charge  preferred  by  justice,  217. 
To  the  proper  officer,  217. 

Should  state  proceedings  showing  authority  of  court  or  officer,  217. 
Grounds  on  which  taken,  217. 
Subsequent  events,  217. 

Facts  giving  jurisdiction  of  particular  case,  218. 
Precision,  218. 

Variance  from  statutory  form,  218. 
Probable  cause,  218. 
After  examination,  218. 
Condition  and  penalty,  218. 
Necessity  for,  218. 
Material  parts  of  obligation,  218. 
Omission  of  statutory  condition,  218,  2ig. 
Conditions  not  authorized,  219. 
Surplusage,  219. 
Appearance,  219. 

Condition  for  appearance  essential,  219. 

Time  and  place,  219. 

Time  and  place  must  be  stated  or  recognizance  void,  219. 

Day  to  day,  219. 

Time  when  no  court  to  be  held,  219. 

Change  of  time,  219. 

Continuance,  220. 

Impossible  date,  220. 

Inserting  wrong  year  by  mistake,  220. 

Term  to  term,  220. 

Instanter.  220. 

Court  or  place  of  appearance,  220. 

Name  of  county  omitted,  220. 

Court  not  judge,  220. 

Name  of  judge,  220. 
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Form  and  validity  of  recognizance— 6V»/;/2»^^. 

Stated  with  reasonable  certainty,  220. 

Next  criminal  court,  220. 

Next  term,  220.  , 

Before  "  the  judge,"  220. 

Name  of  county,  220. 

Defect  cured  by  statute,  221. 

Court-house  presumed,  221. 

Different  county,  221. 
Omissions  and  additions,  221. 

Requirement  to  answer  charge,  221. 

To  pay  penalty,  221. 

Accused  not  to  depart  without  leave,  221. 

To  abide  order  of  court,  221, 

Payment  of  fine,  221. 

"  To  remain,"  221. 
Offense  charged,  221. 

Offense  must  be  specified  or  recognizance  void,  221. 
Mere  general  statement,  222. 
Such  things  as  shall  be  objected,  222. 
Clear  discretion,  but  not  technical  accuracy,  221,  222. 
Name  of  offense,  222. 
Insufficiency  of  description,  223. 
Place  of  committing  offense,  223. 
Larceny,  223. 
Misdemeanor,  223. 
Indorsement  on  recognizance,  223. 
Several  indictments  on  same  day,  223. 
Must  appear  that  breach  of  law  has  been  committed,  223. 
Reciting  specific  charge,  224. 
No  crime,  224. 
Jurisdiction  of  offense,  224. 
Degree  of  crime,  224.  . 
Charge  made  out,  224. 

Statement  in  alternative  or  disjunctive,  223,  224. 
Several  charges,  224. 

Offense  stated  different  from  that  charged,  225. 
Immaterial  variance,  225. 

Offense  stated  is  the  same  as  that  in  indictment,  225. 
Amount,  225. 

Conformity  to  order,  225. 
Several  offenses,  226. 
Joint  and  several,  226. 
Name  of  accused,  226. 
Slight  error,  226. 
Misnomer,  226. 

Different  from  indictment,  226. 
Two  with  same  name,  226, 
Execution  of  recognizance. 

By  each  person  accused,  226. 
Person  under  disability,  226,  227. 
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BAIL  AND  RECOGNIZANCE  IN  CRIMINAL  CASES, 
Execution  of  recognizance — Continued. 
Acknowledgment,  227. 

Need  not  be  in  writing,  227. 

In  open  court,  227. 

No  personal  appearance.     Misnomer,  227. 

No  particular  form  of  acknowledgment,  227. 

Manner  of  taking,  227. 

Memorandum,  227. 

Attestation,  227. 

Authority  of  judge,  227. 

Official  character  of  officer,  227. 

Delivered  in  escrow,  227. 
Signing  and  sealing,  227. 

Need  not  be  signed  or  sealed,  227. 

Names  in  the  body,  228. 

Recognizance  given  on  adjournment,  928. 

Signing  by  marks  or  initials,  228. 
Approval,  228. 

Need  not  be  indorsed,  228. 

Evidence  aliunde,  228. 

Original  approval,  228. 

Approval  need  not  be  under  seal,  228. 
Recognizance  dates  from  execution,  228. 

Date  of  acknowledgment,  229. 

Omission  of  date,  229. 

Error  in  the  year,  229. 
Executed  on  Sunday,  229. 
Filing  and  recording,  229. 

Filing  essential,  229. 

Returning  extended  record,  229. 

Within  what  time,  229. 

Recording  of  minutes  of  court,  229. 

Memoranda  insufficient,  229. 

Recording  preliminary  examination,  230. 

How  becomes  court  record,  229,  230. 
Construction  of  recognizance. 

To  answer  purpose  for  which  given,  230. 
Supplying  omissions  by  inference,  230. 
Alterations,  230. 

Oral  evidence  to  supply  essential  defects,  230. 
Aided  by  presumption,  230. 
Curing  defects  by  consent  of  parties,  230. 
Amendment  of  recognizance. 
Power  of  court,  231. 
After  it  has  become  record,  231. 
After  action  has  been  commenced  on  it,  231. 
After  adjournment  of  term,  23?. 
Recognizance  of  prosecutor  and  witness. 
To  appear  at  trial,  231. 
Form,  231. 
After  adjournment,  231. 
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Recognizance  to  keep  the  peace.     See  also  Breach  of  the  Peace. 
At  common  law,  231. 
Regulated  by  statute,  231. 
When  court  or  justice  has  power,  231. 
In  what  cases  required,  231. 
Application  a  criminal  proceeding,  231. 
Complaint  necessary,  231. 

Articles  of  peace  cannot  be  controverted,  232. 
Time  must  be  definite,  232. 
Must  conform  to  statute,  232. 
Discharge,  232. 
Recognizances  on  appeal. 
Requisites,  232. 

To  abide  judgment  of  appellate  court,  232. 
Description  of  court,  232. 

Requiring  appearance  before  appellate  court,  232. 
Appearance  from  "  time  to  time,"  232. 
When  jurisdiction  must  be  shown,  233. 
"  The  court  "  instead  of  "  this  court,"  233. 
Should  recite  conviction  or  result  in  lower  court,  233. 
Should  acknowledge  indebtedness,  233. 
Should  describe  offense,  233. 
I  Must  be  offense  against  law,  233. 

Signing,  233. 
Taken  on  Sunday,  233. 
Judgment  appealed  from  void,  233. 
Substantial  compliance,  233. 
Joint  or  several,  233. 
Must  be  recognizance,  234. 
Forfeiture  on  failure  to  meet  conditions,  234. 
Nonappearance  in  appellate  court,  234. 
Appeal  dismissed,  234. 
Entry  in  appellate  court,  234. 
Not  set  aside  before  hearing,  234. 
Cannot  be  forfeited  on  reversal,  234. 
Forfeiture. 

Power  to  forfeit,  234. 
What  courts,  234. 

Judge  having  power  to  adjourn  only,  234. 
Case  removed,  234. 
After  change  of  venue,  234. 

Must  be  declared  by  court  having  criminal  jurisdiction,  234,  23s 
Recognizance  must  be  filed,  235. 
Grounds  of  forfeiture,  235. 

Failure  of  accused  to  appear,  235. 
Fear  of  bodily  harm,  235. 
Day  left  blank,  235. 
After  cause  continued,  235. 
Succeeding  term,  235. 
After  case  submitted,  235. 
Imprisonment,  235. 
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Forfeiture— Ci?«/?wM^^. 

Enlistment,  235. 

Lack  of  evidence,  235. 

Different  charge,  235. 

After  conviction,  235. 

Where  no  indictment  found,  235,  236. 
Not  bound  to  appear  at  other  time  than  that  specified,  236. 
Appearance  from  day  to  day,  236. 
Appearance  at  next  term,  236. 
Appearance  to  abide  order  of  court,  236. 
Serving  sentence,  236. 
Second  trial,  236. 
Wrong  name,  236. 
Contrary  to  agreement,  236. 
Proceedings,  237. 

Burden  on  accused,  237. 

Sureties  need  not  be  called,  237. 

Insufficient  entry,  237. 

Accused  misled,  237. 

Judge  need  not  sign  entry,  237. 

No  formal  order  necessary,  237. 

Judgment  of  forfeiture  ;  at  what  term  entered,  238. 

Nunc  pro  tunc,  238. 

Two  entries,  238. 

Lost  recognizance,  238. 

Accused  absent,  238. 

After  jury  discharged,  238. 

Several  recognizances,  238. 

Amount,  238. 

Appeal  therefrom,  238. 
Calling  accused  and  entering  default,  237. 
Entry  in  record,  237. 
Enforcement,  238. 

Entry  of  judgment,  238. 

Default  entered  by  mistake,  238. 

Sufficiency  of  judgment,  238. 

Proceedings  subsequent  to  forfeiture,  239. 

Judgment  and  scire  facias,  239. 

Judgment  final  in  form,  239. 

Scire  facias  on  judgment,  239. 

Action  of  debt,  240. 

Record  conclusive,  240. 

Lien  of  recognizance,  240. 

Requisites  of  declaration,  240. 

Proof  of  default,  240. 

Action  under  the  code,  240. 

Requisites  of  complaint,  24I. 

The  answer,  241. 
The  verdict,  241. 
Remission  and  discharge,  241. 
Power  to  remit,  241. 
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BAIL  AND  RECOGNIZANCE  IN  CRIMINAL  CASES. 
Forfeiture—  Continued. 

Power  given  by  statute,  242. 

Motion  and  grounds,  242. 

Application  to  what  court,  242. 

Renewal  of  motion,  242. 

Remission  by  governor,  242. 

Motion,  how  supported,  242. 

Counter-affidavits,  242. 

Exercise  of  power  for  benefit  of  sureties,  242. 

Excused  to  satisfaction  of  court,  242. 

Surety  partly  in  fault,  242. 

By  parol  agreement,  242. 

Trial  and  acquittal  of  accused,  242. 

Complainant  satisfied,  242. 

Appearance,  trial,  and  conviction,  242. 

Return  and  giving  of  bail,  243. 

Imprisonment  after  default,  243. 

Conditions  of  remission,  243. 

Remission  of  part,  243. 

Effect  of  remission,  243. 

Where  liability  is  several,  243. 
Action  to  recover  money,  244. 

Review  on  appeal,  244. 

Discharge  of  bail,  244. 

Setting  aside  recognizance,  244. 
Surrender  of  principal. 

Right  of  bail  to  surrender  principal,  244. 
Arrest  by  state,  244. 
On  appeal,  244. 
After  forfeiture,  244. 
Bail  may  arrest  him,  245. 

Even  out  of  state,  245. 
Arrest  by  agent,  245. 
How  surrender  made,  245. 

Mere  presence,  245. 

To  sheriff,  245. 

To  justice,  246. 

To  another  state,  246. 
Imprisoned  in  another  jurisdiction,  246. 
Effect  of  surrender,  246. 
Obligations  of  the  accused. 

Purpose  of  bail  to  secure  appearance,  246. 
Accused  himself  must  recognize,  246. 
Infants  and  femes  covert,  246. 

Accused  liable  independent  of  liability  of  sureties,  246. 
Release  of  principal,  246. 

Judgment  on  a  forfeiture  of  recogizance,  246. 
Duty  to  remain  until  legally  discharged,  246. 
Notice  to  accused  not  required,  247. 
Not  to  depart  without  leave,  247. 
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Obligations  of  the  accused— Cb«/i«M^t/. 

Bound  to  appear  at  time  and  place  specified,  247. 

First  day  of  term,  247. 

Only  when  specified,  247. 

Whole  term  to  appear,  247. 

Subsequent  terms,  247. 

Term  to  term,  247. 

Only  when  indictment  found,  247. 

Time  changed  by  law,  247. 

Next  court,  247. 

Place  not  specified,  247. 

Removal  of  case,  248. 

Appearance  must  be  personal.  248. 
Excuse  for  nonappearance,  248. 

Sickness,  248. 

Imprisonment,  248. 

Soldier  in  the  army,  249. 

Life  in  danger,  249. 
Discharge  only  excuses  nonappearance,  249. 
Acquittal,  249. 
Discharge  after  bailing,  249. 
No  indictment,  249. 
Quashing  indictment,  249. 
Defective  commitment,  249. 
Nolle  pros. ,  249. 

Forfeiture  of  recognizance,  249. 
Discharge  of  sureties,  249. 
Performance,  249. 
Accused  must  indemnify  bail,  250. 
Accused  regarded  as  in  custody  of  bail,  250. 
Custody  during  trial,  250. 

BAIL   IN    CIVIL   CASES. 
Definitions. 

Bail,  159. 

Common  bail,  159. 

Special  bail,  159. 

Bail  bond,  160. 

Recognizance,  160. 

Bail  piece,  160. 
Right  to  give  bail. 

In  all  cases,  160. 

Liberty  after  bail,  160. 

Custody  of  new  bail,  160. 

At  what  time  given,  160. 

Sheriff  must  accept  proper  bail,  160. 
When  bail  may  be  required. 

Right  to  arrest  in  civil  actions,  161. 

Object  of  arrest,  161. 

Actions  in  which  bail  may  be  required,  161. 

Arrest  of  women,  i6t. 

Holding  to  bail  twice,  161. 
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When  bail  may  be  x^^\x\t^iL— Continued. 

In  action  on  the  judgment,  162. 

Insolvent  discharged,  162. 

Defendant  exempt  from  execution,  162. 

Waiver  of  exemption,  162. 

Foreign  exemption,  162. 

Discharge  in  bankruptcy,  162. 

Waiver  of  want  of  jurisdiction,  162. 
Holding  to  bail  discretionary,  162,  163. 
Common  and  special  bail,  163. 

The  distinction  recognized,  163. 

Where  no  arrest,  163. 

Where  common  bail  required,  163. 

Effect  of  failure  to  give  common  bail,  163. 

When  special  bail  required,  163. 
Waiver  of  right  to  hold  to  bail,  164. 

Plaintiff  accepting  a  plea,  164. 

Proceeding  in  cause  before  special  bail  is  put  in,  164. 

Defendant  committed,  164. 
Bail  on  appeal,  164. 

Discretion  of  court,  164. 

Usually  not  required  unless  stay  is  desired,  164. 

Amount,  164. 

Money  cannot  be  given,  164. 

Justification,  164. 

Liability  of  bail,  164. 

Indemnification,  164. 
Proceedings  to  obtain  bail. 
Affidavit,  164. 

When  required,  164. 

Stating  ground  on  which  right  to  hold  is  claimed,  165. 

Stating  existence  of  debt  and  amount  due,  165. 

Stating  special  circumstances,  165. 

Information  and  belief,  165. 

In  United  States  court,  165. 

Insufficiency  of  affidavit  as  defense,  166. 

Counter-affidavits,  166. 
Amount  and  reduction. 

Usually  determined  by  sum  claimed,  166. 
Relief  from  excessive  amount,  166. 

What  the  papers  should  show,  166. 

When  bail  reduced,  166. 

Several  bail  allowed,  166. 

Reduction  a  matter  of  discretion,  166. 

Denied  where  useless  to  defendant,  166. 
Money  as  bail. 

Not  allowed  without  statutory  authority,  166. 
Sometimes  allowed  by  statute,  166. 
Money  deposited  considered  as  bail,  167. 
Withdrawal  by  defendant,  167. 
When  plaintiff  entitled  to  money,  167. 
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BAIL  IN  CIVIL  CASES. 
Money  as  bail — Continued. 

Deposit  to  render  witness  competent,  167. 
Money  deposited  by  third  person,  167. 
Effect  of  defendant's  death,  167. 
Defendant's  surrender,  167. 
Stay  on  appeal,  167. 
Default  opened,  167. 

Money  deposited  held  only  for  purpose  of  deposit,  167. 
Qualification  of  bail. 

Common-law  rules  enforced,  168. 

Two  sureties  required,  168. 

Competency  and  responsibility  of  sureties,  168. 

Housekeepers  or  freeholders,  168. 

Sureties  must  be  qualified  at  time  of  justification,  168. 

Should  have  property  within  jurisdiction,  168. 

Who  cannot  be  bail,  169. 

Member  of  parliament,  169. 

King's  servant,  169. 

Attorney  or  sheriff,  169. 

Person  indemnified,  169. 

Bail  on  commission,  169. 

Administrator  of  former  bail,  169. 

Indorser  and  acceptor,  169. 
Putting  in  bail. 

What  is,  169. 

Within  what  time  to  be  done,  169. 

Not  after  suit  on  bail  bond,  170. 
No  service  necessary  where  bail  given,  170. 
Notice,  170. 

Necessity  for  notice  to  plaintiff,  170. 

Filing  bail-piece,  170. 

What  notice  should  state,  170. 
Defendant  in  custody,  170. 
Irregularities  and  defects,  170. 

Affidavit  by  bail  as  to  qualification,  170. 

Statement  of  financial  responsibility,  171. 
Exception,  171. 

Objections  to  sufficiency  of  bail,  171. 

Form  and  requisites  of,  171. 

Withdrawal,  171. 
Justifying,  171. 

When  necessary,  171, 

Time  and  place,  171. 

Extension  of  time,  171. 

Before  different  officer,  171. 

At  chambers,  171. 

Bail  not  considered  put  in  until  justification  of  sureties,  171, 

Opening  justification,  172. 

Liability  of  bail  not  justifying,  172. 

Right  and  liability  of  sheriff,  172. 

Waiver  of  exception,  172. 
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BAIL  IN  CIVIL  CASES, 
Putting  in  bail — Continued, 

Plea  before  jurisdiction,  172. 

Cost  to  successful  party,  173. 
Adding  bail,  173. 

Where  bail  failed  to  justify,  173. 

Order  of  court,  173. 

Allowance  discretionary,  173. 

Notice  of  new  bail,  173. 

Sheriff  taking,  173. 
Bail  bonds  and  recognizances. 
To  whom  given,  173. 

Sheriff,  173. 

Sheriff  of  county  where  given,  173. 

Deputy  sheriff,  173. 

In  Vermont,  173. 

Poor  debtor,  173. 
Where  arrest  was  illegal,  173. 
Execution  of  bond  by  principal  and  sureties,  173. 

Signature,  173. 

Notary  without  authority,  173. 

Delivery,  174. 

In  blank,  174. 

Disproving  genuineness,  174. 
General  requisites,  174. 

Title  of  cause  and  amount  of  claim,  174. 

At  whose  suit  arrest  is  made,  174. 

When  and  where  process  returnable,  174. 

Necessity  for  seal,  174. 

It  should  be  to  sheriff  by  name  of  his  oflSce,  174. 

How  conditioned,  174. 

Proper  amount,  174. 

Description  of  action,  174. 

Number  of  sureties,  174. 

Recitals.     Misrecitals,  174. 
Conditions,  175. 

To  secure  appearance,  175. 
From  term  to  term,  175. 
Pay  or  surrender,  175. 
In  Massachusetts,  175. 

Effect  of  other  conditions  than  those  prescribed,  175. 

Effect  of  omitting  prescribed  conditions,  175. 

Validity  derived  from  consent,  175. 
Amount,  176. 

Construction  of  bond  or  recognizance,  176. 
Bail-piece,  formal  requisites,  176. 
Assignment  of  bail  bond,  176. 

How  executed,  176. 

Effect  upon  suit,  176. 

After  bail  put  in,  176. 

After  plea,  177. 
Cancellation.  177. 
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BAIL  IN  CIVIL  CASES. 

Bail  bonds  and  recognizances — Continued. 

Power  of  court  to  order  cancellation,  177. 
Substitution  for  lost  bond,  177. 
Extent  of  bail's  liability. 

Limited  by  amount  of  bond  or  judgment,  177. 

Judgment  conclusive,  177. 

Amendment  introducing  new  cause  of  action,  177. 

Liability  governed  by  law,  177. 
Bail  below,  177. 
Sheriff  liable  as  bail,  178. 

Election  of  remedies,  178. 

Failure  to  justify,  178. 

Liability  as  special  bail,  178. 
When  not  liable,  178. 

Where  principal  has  performed  obligation,  178. 

Where  bond  is  void,  178. 

As  common-law  obligation,  179. 
Error  of  clerk,  179. 
Not  approved,  179. 
Want  of  jurisdiction.     Costs,  179. 
Arrest  on  false  affidavit,  179. 
Fixing  liability  of  bail. 

Issue  and  return  of  capias,  179. 

Appearance  bail,  179. 

In  admiralty,  179. 

On  return  day,  180. 
Law  changed,  180. 
Execution.     What  county,  180. 
Return  by  request  of  plaintiff,  180. 
Surrender  of  defendant,  180. 
When  liability  not  fixed  until  judgment,  180. 
Death  of  defendant,  180. 
Dismissal  of  appeal,  180. 
Proceedings  against  bail. 

Enforcing  liability  by  scire  facias,  180. 

Action  of  debt  or  complaint  under  the  code,  181. 

Defenses  sufficient  and  insufficient,  181. 

Sufficiency  of  declaration,  iSi. 

Right  of  plaintiff  to  demand  assignment  of  bail  bond,  182. 

How  this  right  may  be  lost,  182. 
In  what  court  suit  on  bail  bond  brought,  182. 
Staying  proceedings,  182. 

Founded  on  affidavit,  182. 

Entitling  affidavit.  182.  * 

Application  should  be  seasonable,  182. 

When  proceedings  stayed,  182. 

Where  trial  has  been  lost,  183. 

Payment  of  costs  as  condition,  183. 

Allowance  of  writ  of  error,  183. 

Injunction  to  stay  proceedings,  183. 
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BAIL  IN  CIVIL  CASES. 

Discharge  on  exoneration  of  bail. 

Where  there  has  been  performance  of  their  obligation,  183. 
Where  performance  executed,  183. 
Payment  of  judgment  pending  action,  183. 
Surrender,  183. 

Operates  as  discharge,  183. 

Administrator  of  bail  may  surrender,  184. 

Offer  to  surrender,  184. 

Sheriff  liable  for  escape,  184. 

Appearance  bail,  184. 

Bail  on  appeal,  184. 
Abatement  of  suit,  184. 
Delay  in  proceeding,  184. 

Issuing  execution,  184. 
Agreement  to  extend  time,  184. 

After  forfeiture,  184. 

Consent  of  bail,  184. 

Indefinite  extension,  184. 
Judgment  by  consent,  184. 
Part  payment,  185. 
Taking  of  cognovit,  185. 
Bankruptcy  of  principal,  185. 

Pending  appeal,  185. 

Federal  practice,  185. 
Imprisonment  of  principal,  185. 

Illegal  imprisonment,  186. 

Ended  before  judgment  against  bail,  186. 

Acts  of  state,  186. 
Death  of  defendant,  186. 

Before  answer,  186. 

Consent  extending  time  to  answer,  186. 
Judgment  for  defendant,  186. 

Reversal  on  appeal,  186. 
Putting  in  bail,  186. 
Enlistment  of  principal,  186. 
Principal  becoming  privileged  person,  186,  187. 
Plaintiff's  acts,  187. 

Imprisonment  on  alias  execution,  187. 

Mere  irregularity,  187. 

Neglect  to  pay  defendant's  part,  187. 

Where  irregular  notice  of  bail,  187. 

Discharge  by  plaintiff,  1S7. 
Anything  increasing  risk,  187. 

Variance  in  ad  damnum,  187. 

Variance  between  declaration  and  affidavit,  187. 

Amendments,  187. 
Depriving  bail  of  right  to  arrest  the  principal,  188. 
Where  relief  discretionary,  188. 

Not  until  condition  broken,  188. 

Presentation  of  bail,  188. 

Rule  under  New  York  Code,  188. 
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BAIL  IN  CIVIL  CASES. 

Discharge  on  exoneration  of  bail — Continued. 

Temporary  stay,  i88. 

Error  in  writ,  i88. 

In  New  Hampshire,  i88. 

Special  circumstances,  i88. 
Entry  of  exoneretur,  i88. 

Proper  manner  of  discharging  bail,  i88. 

Supersedeas,  189. 

After  substitution  of  sheriff,  189. 
Enactment  of  statute,  189. 

Exemption  from  imprisonment,  189. 

After  judgment  against  bail,  189. 

Application  for  exoneration,  when  made,  189, 

Bail  excepted  to,  189. 

Review  on  appeal,  189. 

Exoneration  rescinded,  189. 
Exoneration  conclusive  upon  parties,  189. 
Surrender. 

Right  to  surrender  principal,  189. 

Pendency  of  action  necessary,  189. 

If  the  principal  is  confined,  189. 

After  exception,  189. 

Surrender  of  one  or  two,  189. 

Surrender  must  be  kept  good,  189. 

Bail  who  have  been  excepted  to,  190. 

Bail  below,  190. 

Surrender  by  plaintiff's  attorney,  190. 

After  decree  entered,  190. 

Bail  on  appeal,  190. 

Bail  indemnified,  190. 

Surrender  unnecessary,  190. 

Imprisonment  of  principal,  190. 
When  made,  190. 

At  any  time  before  liability  fixed,  190 

Before  return  day,  190. 

After  judgment  of  filiation,  190. 

Surrender  in  justice's  court,  190. 

After  default  of  bail,  191. 

Sheriff  as  bail,  191. 

Before  end  of  term,  191. 

Extension  for  good  cause,  191. 
Lunacy.     Sickness,  191. 
How  made,  191. 

Delivering  principal  to  sheriff,  191. 

Exhibiting  bail-piece,  191. 

Bona-fide  attempt,  191. 

Principal  imprisoned,  191. 

United  States  courts,  192. 

Statute  prescribing  particular  mode,  191,  192. 

Order  of  court,  192. 

Bail  in  bastardy  proceedings,  192. 
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BAIL  IN  CIVIL  CASES. 
Surrender — Continued. 

Arrest  of  principal,  192. 

Principal  in  custody  of  foreign  bail,  192. 

Bail  may  deputize  another  to  arrest,  192. 

Executors  of  bail,  192. 

Bail  below  cannot  arrest,  192.   " 

Civil  and  criminal  alike,  193. 

Imprisonment  in  another  state,  193. 
When  surrender  complete,  193. 

Notice  given  and  costs  paid,  193. 

Entry  of  surrender,  193. 
Liability  of  principal. 

Discharge  of  principal  under  insolvent  law,  193. 

Lien  on  land,  193. 

Duty  to  indemnify  bail,  193. 

BAILMENTS. 

Actions  by  and  against  carriers.     See  CARRIERS. 
Custody  of  attachvient  property.     See  ATTACHMENT. 

BANKRUPTCY. 

See  Cross-reference,  251. 

BANKS    AND    BANKING. 
Actions  by  or  against  banks. 

May  sue  in  law  or  equity,  251. 

Interpleader,  251. 

Joint  action  by  foreign  bank,  251. 

Abatement  by  dissolution  and  forfeiture,  251. 

Affidavit  by  cashier,  251. 

Right  to  sue  on  bond,  252. 

Carried  on  by  attorney,  252. 

Where  maintained,  252. 

At  law,  252. 

Action  for  negligence  of  directors,  252. 
Action  on  coupons,  252. 

In  equity,  252. 

Redemption  of  bills  and  notes,  252. 

Bill  to  recover  usury,  252. 
By  whom  maintained,  252. 

In  its  own  right,  252. 

Action  on  drafts  in  favor  of  cashier,  252. 

Individual  banker,  252. 

Branch  bank,  252. 

In  name  of  president,  253. 

Designated  by  proper  name,  253. 

Proceeding  by  proper  party,  253. 

Clearing-house  association,  253. 

Auditor  of  state,  253. 

Trustee,  253. 

Assignees,  253. 

Joinder  of  parties,  253. 
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BANKS  AND    BANKING. 

Actions  by  and  against  banlcs — Continued. 
Proper  parties,  253. 

All  proper  parties  should  be  introduced,  253. 

Joint  stockholders  as  defendants,  254. 

Action  in  behalf  of  bank,  254. 
Complaint,  declaration,  or  bill,  254. 

Capacity  as  legal  existing  bank,  254. 

Banking  association,  254. 

Location  of  bank,  254. 

Private  statute,  254. 

Foreign  or  domestic  institution,  255. 

Every  material  part  of  cause  of  action,  255. 

Action  for  nonpayment  of  check,  255. 

Action  to  recover  deposits,  255. 

Action  for  failure  to  collect  note,  255. 

Action  for  failure  to  present  draft,  256. 

Copy  of  note.     Exhibit,  256. 

Frame  of  complaint  so  as  to  admit  proof,  256. 

Duplication  to  be  avoided,  256. 
Offenses  against  banlts. 
False  entries,  256. 

Requisites  of  indictment,  256. 

Procuring  and  counseling  false  entries,  256. 

Description  of  accused,  256. 

Description  of  false  entry,  257. 

Allegations  concerning  report,  257. 

Order  of  occurrence  of  evidence,  257. 

Transmission  or  publication  of  report,  257. 

Form  and  time  of  report,  257. 

Entry  as  alteration  of  report,  257. 

Department  of  bank,  257. 

Intent  to  injure  or  deceive,  257. 

Averments  of  time  and  place,  257. 

Use  of  words  "then  and  there,"  257. 
Embezzlement,  abstraction,  and  wilful  misapplication,  257.' 

Offense  as  described  in  federal  statutes,  257. 

Use  of  separate  counts,  258. 

What  indictment  of  national  bank  officer  should  aver,  258. 

Averment  of  knowledge,  258. 

Officer  converting  property  to  his  own  use,  258. 
Other  offenses,  259. 

Illegal  banking,  259. 

Illegal  certification  of  checks,  259. 
Jurisdiction  of  national  bank  cases. 
State  courts,  260. 

Suit  by  citizen  of  another  state,  260. 

Suit  on  attachment  bond,  260. 

Jurisdiction  of  crime  of  embezzlement,  261. 

Purloining  property,  261. 

Accessory  to  embezzlement,  261. 

Jurisdiction  oi  crime  of  larceny,  261. 
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I3ANKS  AND    BANKING. 

Jurisdiction  of  national  bank  cz.%q%— Continued. 

Jurisdiction  of  offense  of  making  false  entries,  261. 
District  court  of  county,  261. 
Court  of  appeals  in  Virginia,  261. 
Attachments  and  injunctions,  261. 
Federal  courts,  262. 

No  jurisdiction  merely  because  of  character  of  bank,  262. 

Effect  of  federal  statute,  262. 

Subject-matter  involving  element  of  federal  jurisdiction,  263. 

Citizens  of  different  states,  262. 

Appeal  to  United  States  Supreme  Court,  263. 

Removal  of  causes,  263. 

BARRATRY    IN    CRIMINAL   LAW. 
Definition,  264. 

More  than  one  act  necessary,  264. 
Indictment,  264. 

Defendant  a  common  barrator,  264. 

Form,  264. 

Time  of  commencing  prosecution,  264. 

Allegation  of  place,  264. 

The  conclusion,  265. 
Note  of  particulars,  265. 

Jurisdiction,  265. 

Notice,  265. 

Arrest  of  judgment,  265. 

Objection,  how  taken,  265. 

BASTARDY. 

Nature  of  proceedings. 

As  a  civil  action,  267. 
As  a  criminal  proceeding,  268. 

As  partaking  of  both  civil  and  criminal  proceeding,  268. 
Institution  of  proceedings. 

Who  may  prosecute,  268. 
The  mother,  268. 

Right  to  making  complaint,  268. 

White  and  colored  persons,  269. 

Single  or  married  woman,  269. 

Complainant  married  when  child  born,  269, 

Marriage  during  continuance  awaiting  birth,  269. 

Marriage  subsequent  to  delivery  while  single,  269. 

Child  begotten  and  born  during  wedlock,  269. 

Nonaccess  of  husband,  269. 

Joinder  of  husband  and  wife,  269. 

Mother  a  nonresident,  270. 

Mother  a  minor,  271. 

Interposition  of  guardian,  271. 
Town  authorities,  271. 

Bastard  need  not  be  first  adjudged  a  pauper,  271. 

Complaint  by  overseer  of  poor,  271. 

Continuation  of  prosecution  commenced  by  mother,  271. 
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BASTARDY. 

Institution  of  proceedings — Continued. 

Certificate  of  intention  to  prosecute,  271. 
Complaint  by  overseer  for  ward,  272. 
When  proceedings  may  be  commenced,  272. 
Before  birth  of  child,  272. 
Either  before  or  after  birth,  272. 
After  death  of  child,  272. 
Place  of  institution,  272. 

In  county  where  defendant  resides,  272. 

Township  where  defendant  resides,  272. 

In  county  where  mother  resides,  272. 

In  county  to  which  child  is  likely  to  become  chargeable,  272,  273. 

Removal  of  mother  from  county  for  purpose  of  confinement,  273. 

Action  commenced  in  county  in  which  mother  and  child  reside, 

273- 
Who  may  entertain,  273. 

Justices  of  the  peace,  273. 
Disqualification  of  justice  for  interest,  274. 
Mayors  of  incorporated  villages,  274. 
Police  court,  274. 
County  judge,  274. 
Requisites  of  complaint,  274. 
In  writing,  274. 

Signed  and  s%vorn  to  by  complainant,  274. 
Who  may  administer  oath,  274. 
Sufficiency  of  jurat,  274. 

Complaint  supported  by  oath  of  one  selectman,  274. 
Want  of  signature;  curing  defect  by  verdict,  274. 
Averment  that  mother  is  unmarried,  275. 

Recital  by  magistrate,  275. 

Sufficient  allegations  of  singleness,  275. 
Presumption  of  suflBciency  of  complaint,  275. 
That  mother  is  pregnant  or  has  delivered  child,  275. 
Charging  some  person  with  being  father,  275. 
Instances  of  suflSciency  of  complaint,  275. 

No  complaint  distinct  from  mother's  accusation  required,  276. 
Allegation  as  to  residence  of  mother,  276. 
Time  of  begetting  child,  276. 

Failure  to  state  year,  276. 
Place  where  child  was  begotten,  277. 

When  complaint  gives  date  of  birth,  277. 

Sufficient  allegation  of  complaint,  277. 
Accusation  of  defendant  by  mother  during  travail,  277. 
Proceedings  by  town.     Neglect  of  mother  to  prosecute,  277. 
Sufficiency  of  complaint  made  by  town,  277. 
Act  complained  of  contra  fornam  statuti,  277. 
Liability  of  town  for  expenses,  277. 
Parties  to  prosecution,  277. 
In  name  of  state,  277. 

In  territories  in  name  of  United  States,  277. 
Joinder  of  mother  with  state,  277. 
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Institution  of  proceedings— a?M/?««^^. 

Proceedings  entitled  on  relation  of  mother,  278. 
Prosecution  by  town  on  mother's  abandonment,  278. 
Examination  of  complainant  by  magistrate. 
Must  be  under  oath,  278. 
Complaint  and  examination  separate,  278. 
Refusal  of  mother  to  be  examined,  278. 
Sufficiency  of  examination,  278. 
Attested  by  magistrate,  278. 
Warrant  for  arrest. 

Justice  of  the  peace  authorized  to  issue,  278. 
Justice  to  whom  complaint  is  made  should  issue  warrant,  278. 
Power  of  justice  to  issue  warrant  of  his  own  motion,  279. 
Effect  of  warrant  upon  unauthorized  application,  279. 
Second  warrant,  279. 

Failure  to  serve  warrant  issued  before  birth  until  thereafter,  279. 
Serving  warrant  wherever  defendant  can  be  found,  279. 
By  whom  warrant  may  be  served,  279. 
Need  not  be  made  returnable  before  justice,  280. 
Warrant  containing  statement  of  facts,  280. 
Stating  time  when  child  was  born,  280. 
Concluding  against  form  of  statute,  280. 
Reciting  jurisdictional  facts,  280, 
Informality  of  warrant,  280, 
No  necessity  for  seal,  280. 
Preliminary  hearing. 

Examining  complainant  under  oath,  280. 
Entry  by  justice  of  plea  for  defendant,  280. 
Defendant's  appearance  in  giving  security,  280. 
Examination  reduced  to  writing,  280. 
Examination  certified  by  justice,  281. 
Examination  annexed  to  transcript  of  proceedings,  281. 
Waiver  by  defendant,  281. 
Sufficiency  of  proceedings,  281. 
Determination  of  magistrate. 

No  formal  adjudication  necessary,  281. 
Merely  binding  over  accused  sufficient,  281. 
Sufficiency  of  adjudication,  281. 

Necessity  of  entry  of  judgment  that  defendant  is  father,  282. 
Security  for  appearance. 
When  required,  282. 

Binding  accused  to  appear  for  trial,  282. 

Bond  for  appearance,  282. 

When  accused  is  an  infant,  282. 

Effect  of  failure  to  take  recognizance.     Enforcement  of  appear- 

ance,  282. 
Filing  recognizance  in  trial  court,  282. 
When  recognizance  should  be  returned,  282. 
Adjournment.     Recognizance  for  future  appearance,  282. 
Form  and  sufficiency,  283. 

Form  prescribed  by  statute,  283. 
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Security  for  appearance— 6<7«/j««^</, 

To  whom  security  should  be  taken,  283. 

Who  may  enter  into  security  ;  third  persons,  283. 

Sufficiency  of  bond,  283. 

Irregularities.      Duty  of  accused,  283. 

Condition  to  abide  judgment  as  well  as  to  appear,  283. 

Effect  of  conditions  to  abide  judgment,  283. 
New  security,  283. 

When  required  upon  continuation  of  proceedings,  283. 

Effect  of  failure  to  take  new  security,  284. 

Necessity  of  indorsement  of  continuance  on  bond,  284. 

On  surrender  of  principal  by  sureties,  284. 

When  original  recognizance  insufficient,  284. 
Satisfaction  and  discharge,  284. 

Surrender  of  defendant,  284. 

Surrender  by  sureties,  284. 

Necessity  and  form  of  surrender,  284. 
Necessity  of  surrender  before  judgment,  284. 

Quashing  recognizance  inadvertently,  284. 

Compliance  with  judgment  of  court,  284. 
Forfeiture,  285. 

By  nonappearance  and  default,  285. 

Setting  aside  forfeiture  on  excuse  given,  285. 

Right  to  forfeiture  after  discharge,  285. 

Failure  to  appear  according  to  recognizance  taken  on  continu- 
ance, 285. 

Remedies  for  breach  of  conditions,  285. 

Scire  facias,  285. 

Action  of  debt,  285. 

Rules  governing  actions  generally  applicable,  285. 

Sufficiency  of  declarations,  285. 

Defenses,  286. 

Consistency  of  defenses.     Failure  to  issue  recognizance,  286. 

Replication.     Avoidance  of  plea  of  duress,  286. 

Amount  recoverable,  2S7. 
Amendment  of  initiatory  proceedings. 

Within  rules  allowing  amendments  generally,  287. 
Complaint  not  void,  however  defective,  287. 
Amendment  of  affidavit,  287. 
Amendment  of  complaint,  287. 
Irregularities  remedied  and  defects  supplied,  287. 
Amendment  to  prevent  injustice,  287. 
Abatement. 

Death  of  mother,  287. 
Death  of  child,  287. 

Necessity  of  order  by  court,  287. 
Marriage  of  prosecutrix,  287,  288. 

Marriage  of  complainant  with  defendant,  288. 
Child  born  dead,  288. 
Death  of  respondent,  288. 
Nonjoinder  of  husband,  288. 
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Abatement — Continued. 

Failure  of  defendant  to  furnish  bond,  288. 
Pendency  of  another  proceeding,  288. 
What  is  a  pending  suit,  288. 
When  plea  should  be  presented,  288. 
Justice's  return  to  trial  court. 
Time  of  filing,  289. 

Omission  of  justice  to  make  return;  effect  on  jurisdiction,  289. 

Return  filed  any  time  before  trial  sufficient,  289. 
Requisites  and  sufficiency,  289. 

Prescribed  by  statute,  289. 

Should  be  sufficient  to  confer  jurisdiction,  289. 

Effect  of  recitals  in  warrant  returned,  289. 

Copy  of  the  charge,  289. 

Failure  of  record  to  show  proceedings  before  justice,  289. 

In  matters  of  proof,  289,  290. 

Failure  of  defendant  to  compensate  mother,  290. 

Causes  for  adjournment,  290. 

Irregularities  and  discrepancies  disregarded,  290. 

Case  not  entitled  in  docket,  290. 

Immaterial  discrepancy,  290. 
Amendment  and  substitution,  290. 

To  conform  to  facts,  290. 

Loss  from  files;  new  return  substituted,  290. 

Evidence  of  contents  of  lost  return,  290. 

Where  statute  requires  return  of  original,  290. 

Absence  of  warrant  from  papers  filed,  290. 
Jurisdiction  to  hear  and  determine. 

What  courts  have  jurisdiction,  291. 

Single  magistrate,  291. 

Association  of  two  justices,  291. 

Substitution  of  associate  justice,  291. 

Jurisdiction  vested  in  superior  courts,  291. 
Requisites  to  confer,  292. 

Means  by  which  trial  court  obtains  jurisdiction,  293. 

Waiver  of  examination  before  justice,  293. 

Settlement  made  after  commitment,  293. 

Mode  whereby  two  justices  acquire  jurisdiction,  293. 

Filing  papers  in  clerk's  oflSce  completes  jurisdiction,  293. 

Effect  of  returning  and  filing  bond,  293. 
Extent  of  jurisdiction,  appearance  and  service,  294. 

Hearing  case  in  absence  of  defendant,  294. 

Where  defendant  fails  to  appear,  294. 

Trial  and  proof,  294. 

Arrest  of  absent  defendant,  294. 

Effect  of  arrest  of  defendant  after  escape,  294. 

Arrest  of  defendant  two  years  after  case  certified,  294. 

Notice  by  publication  where  defendant  not  arrested,  295. 

Service  by  publication  in  nonresident,  295. 
When  cause  may  be  heard,  295. 

At  criminal  term,  295. 
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Jurisdiction  to  hear  and  determine — Continued. 

Change  of  venue,  295. 
Proceedings  in  trial  court. 

Supplemental  complaint,  296. 

Usual  to  file  new  complaint,  296. 

Discretion  to  allow  filing  of  supplemental  complaint,  296. 
Omission  of  supplemental  complaint,  296. 
What  new  complaint  recites  and  alleges,  296. 
Allegation  that  mother  accused  defendant,  296. 
Sufficiency  of  complaint,  296. 
Signed  by  attorney,  297. 

Amendment,  297.  ■ 

Continuances,  297. 

As  in  other  cases,  297. 
Absent  witnesses,  297. 
Child  not  yet  born,  297. 
Absence  of  defendant  in  the  army,  297. 
To  perfect  change  of  venue,  297. 
Absence  of  mother,  297. 
Pleadings,  297. 

No  necessity  for  formal  issue,  297. 

Necessity  for  answer  or  joinder  of  issue,  298. 

Denial  of  defendant  to  authorize  submission  of  paternity  to  jury, 

298. 
SuflSciency  of  issue,  298. 
Right  to  plead  any  pertinent  matter,  298. 
Defenses,  298. 

Compromise  and  settlement,  298. 

When  settlement  can  be  made,  298. 

Minor  relatrix,  298. 

Objection  to  discharge.     When  may  be  made,  298. 

Married  woman,  298. 

Contract  in  respect  to  child,  299. 

As  a  bar  to  prosecution,  299. 

Effect  of  payments  where  release  not  an  absolute  bar,  299. 

Release  given  by  mother  while  a  minor,  299. 

Entered  of  record,  300. 

I^ade  out  of  court,  300. 

Necessity  of  special  pleading,  300. 
Former  adjudications,  300. 

Acquittal  by  two  justices,  300. 

Conclusiveness  of  justice's  adjudication,  300. 

Of  fornication  and  adultery,  301. 

Judgment  must  have  been  on  merits,  301. 

Dismissal  of  another  proceeding  on  same  charge,  301. 

Acquittal  on  incorrect  warrant,  302. 

Dismissal  for  want  of  jurisdiction,  302. 

Effect  of  judgment  on  recognizance,  302. 
Hearing,  302. 

Rules  regulating  other  trials,  302. 

Examining  magistrate  as  attorney  for  complainant,  302. 
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Proceedings  in  trial  sa^yxxK— Continued. 
Trial  by  jury,  302. 
Need  not  be  on  original  papers,  303. 
Instructions  to  jury,  303. 
Dilatory  objections,  303, 
Objections  available  after  verdict,  304. 
Defective  examination  of  woman,  304. 
Defect  in  process  for  appearance,  304. 
Improper  treatment  upon  arrest,  304. 
The  verdict,  304. 

Issue  need  not  be  found  in  words  of  statute,  304. 
Verdict  of  "  guilty,"  304. 
Mere  informality,  305. 
Sufficiency  of  verdict,  305. 
Child  born  alive,  305. 
Verdict  should  conform  to  statute,  305. 
Judgment. 

Jurisdiction  to  render,  305. 

Provided  for  by  statute,  305. 

Order  against  defendant  for  maintenance  of  child,  305. 

Amount  of  maintenance  ;  discretion  of  court,  305. 

What  is  sufficient,  306. 

Where  twins  are  born,  306. 

Deferred  payments.      Interest,  306. 
Default  of  defendant  to  appear,  306. 

Entry  of  judgment  upon  day  of  default,  306. 
Special  courts,  306. 

Two  justices,  306. 

Time  of  order,  306. 

Justice  to  make  second  order,  306. 

Sufficiency  of  order,  306. 

Allowance  of  lying-in  expenses,  307. 

Mother  not  applying  to  town  for  relief,  307. 

Judgment  by  two  justices  jointly,  307. 

Judgment  conclusive  upon  father,  307. 

Effect  of  judgment  for  costs,  307. 
Form  and  sufficiency,  307. 

Statutory  requirements,  307. 

Necessity  that  judgment  should  show  jurisdiction,  307. 

Pursuing  finding,  307. 

Use  of  word  "  county  "  where  town  is  chargeable,  307. 

Adjudication  that  accused  is  father,  308. 

Should  point  out  and  fix  liability,  308. 

Need  not  direct  issuing  of  execution,  308. 

Should  direct  to  whom  payments  should  be  made,  309. 

Who  may  recover  on  judgment,  309. 

Necessity  that  judgm^t  should  state  in  whose  favor  it  is  "-en- 

dered,  309. 
Judgment  rendered  after  trial  in  absence  of  defendant,  309. 
Amendment,  309. 

Clerical  mistake,  309. 
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Judgment — Continued. 

Amendment  nunc  pro  tunc,  309. 
Enforcement,  309. 
Scire  facias,  309. 
Foreign  judgment,  310. 
Action  on  judgment  by  default,  310. 
By  execution,  310. 

By  committing  defendant  to  prison,  310. 
Necessity  of  writ  to  authorize  commitment,  311. 
Where  defendant  is  in  custody  when  judgment  is  rendered,  3:1. 
Where  trial  is  in  absence  of  defendant,  311. 
Discharge  on  habeas  corpus,  311. 

Costs. 

Sometimes  allowed  and  sometimes  refused,  311. 
Where  proceedings  are  discontinued  or  quashed,  311. 
Admission  that  provision  had  been  made  for  child's  support,  311. 
Statutory  provisions  as  to  costs  in  civil  cases,  311. 
Enforced  by  execution,  312. 
Security  for  maintenance. 
When  required,  312. 

Power  of  court,  312. 

New  security,  312. 
To  whom  taken,  312. 

Governor  of  the  state,  312. 

The  township,  312. 
Discharge,  312. 

By  death  of  child,  312. 

By  removal  of  mother,  312. 

By  offer  of  father  to  maintain  child,  312. 

Desertion  of  child  by  mother,  312. 
Remedies  against  the  security,  312. 

Recovery  by  mother,  313. 

Issuing  execution,  313. 

Recovery  by  action,  313. 

Action  in  name  of  overseers  of  poor,  313. 

Validity  of  judgment  cannot  be  attacked,  313. 

Insufficiency  of  prior  proceedings,  313. 

Right  to  question  validity  of  bond,  314. 

Defenses,  314. 
New  trial. 

Governed  by  general  rules,  314. 
In  Indiana,  314. 
Excessive  judgment,  314. 
Irregularity  of  proceedings.  314. 
Newly  discovered  evidence,  314. 
Omission  to  enter  plea,  314. 

Prosecution  by  public  officer  without  leave,  314. 
Determination  as  to  competency  of  complainant  as  witness,  314. 
Discrepancy  between  verdict  and  complaint,  314. 
Verdict  contrary  to  the  evidence,  314. 
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New  trial — Continued. 

Conflicting  evidence,  314. 
Review. 

Remedies  of  parties  aggrieved,  315. 

Appeal,  3T5. 

Writ  of  error,  315. 

Certiorari,  315. 

Petition  for  review,  315. 
Parties  to  proceedings,  315, 

Defendant,  315. 

The  prosecution,  315. 

Complainant  dissatisfied  with  amount,  315. 

Defendant  bringing  error;  mother  as  party,  316. 
What  is  appealable,  316. 

Final  determination,  316. 

Matters  of  discretion,  316. 

Continuance,  316. 

Refusal  of  application  for  bond,  316. 

Proceedings  of  justice.     Certiorari  to  the  sessions,  316. 
Appellate  jurisdiction,  316. 

In  Illinois,  316. 

In  Indiana,  317. 

In  Kentucky,  317. 

In  New  York,  317. 

In  Tennessee,  318. 

In  Virginia,  318. 

Within  statutes  providing  for  appeals  of  civil  cases,  31S 
Perfection  of  appeal,  318. 

Within  time  fixed,  31S. 

Rules  regulating  other  appeals,  318. 

Security  by  appellant,  318. 

Defect  in  undertaking,  318. 
Appeal  by  state  or  by  mother,  318. 

Presumption  in  favor  of  regularity  of  appeal,  318. 

Where  record  fails  to  show  taking  of  appeal,  318. 
Proceedings  on  appeals,  318. 

Trial  de  novo,  318,  319. 

Court  may  compel  appearance  of  defendant,  319. 

New  order  of  filiation  and  maintenance,  319. 
Hearing  and  determination,  319. 

Objections  for  first  time  on  appeal,  319. 

Proof  as  to  when  child  was  begotten  or  born,  319. 

Failure  to  appoint  guardian  ad  litem,  319. 

Overruling  motion  to  dismiss,  320. 

Irregularity  in  proceedings,  320. 

Order  by  justice  allowing  lying-in  expenses.  320. 

Prior  order  of  filiation  against  defendant,  320. 

General  objection  to  specific  charges,  320. 
Criminal  proceedings. 

Requisites  of  indictment,  320. 
Allegation  that  defendant  is  father,  320. 
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Criminal  Proceedings — Continued. 
Two  children,  320. 

Indictment  obscure  and  uncertain,  320. 
Allegation  of  residence  of  mother  and  child,  320. 
Mother  a  white  Avoman,  321. 
Setting  out  preliminary  proceedings,  321. 
Unnecessary  allegations,  321. 

BENCH  WARRANTS. 

See  cross-reference,  322. 

BENEFIT  SOCIETIES. 

See  cross-reference,  322. 

BESTIALITY. 

See  cross-reference,  322, 

BIGAMY. 

Jurisdiction  of  offense,  322. 

County  where  marriage  took  place,  322. 
County  where  defendant  apprehended,  322. 
Jurisdiction  not  enlarged,  323. 
Motion  to  discharge,  323. 
Escape  of  prisoner,  323. 

Allegations  as  to  where  prisoner  was  apprehended,  323. 
Subsequent  cohabitation,  323. 
Allegation  as  to  custody,  323. 
Apprehension  prior  to  finding  of  indictment,  323. 
Second  marriage  in  another  state,  324. 
The  indictment,  324. 

Following  statute,  324. 

Words  in  statute  descriptive  of  offense,  324. 

Negativing  exceptions,  324. 

Alleging  the  marriages,  325. 

Lawful  wife  living,  325. 

Subsisting  marriage,  325. 

Allegations  as  to  first  marriage,  325. 

Particularity  required,  325. 

By  whom  celebrated,  325. 

First  marriage  lawful,  325. 

Name  of  first  husband  or  wife,  325. 

Time  and  place  of  first  marriage,  325,  326. 
Allegations  as  to  second  marriage,  326. 

Allegations  with  time  and  place,  326. 

Cohabiting  under  bigamous  marriage,  326. 

Allegation  of  time,  326. 

Allegation  that  second  marriage  was  unlawful,  326. 

Second  marriage  in  another  state,  327. 

Setting  out  the  marriage,  327. 

Name  and  residence  of  wife,  327. 
Pleas,  327. 

Only  statutory  exceptions,  327. 
Instructions.     Kind  of  marriage  to  support  conviction,  328. 
Instruction  as  to  intent,  328. 
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Blt^LS  AND  NOTES. 

See  cross-reference,  329. 

Action  against  bank  for  failure  to  collect  note,  255. 

BILLS    DE    BENE    ESSE. 

Definition  and  object,  329. 
A  bill  in  equity,  329. 
Take  testimony  of  witnesses,  329. 
Cause  to  fear  that  testimony  be  lost,  329. 
Practice  largely  obsolete,  329. 
Nature,  330.  * 

Similar  to  bills  to  perpetuate  testimony,  330. 
Examinations  incidental  to  suit  to  perpetuate  testimony,  330. 
General  rules  regulating  perpetuation  of  testimony,  330. 
When  maintainable,  330. 
General  rules,  330. 
In  criminal  cases,  330. 
Witness  aged,  330. 

Rule  as  to  age,  331. 
Witness  infirm  and  ill,  331. 

Witness  subject  to  gout,  331. 
Pregnancy  of  witness,  331. 
Evidence  likely  to  be  lost  by  death,  331. 
Witness  the  only  one,  331. 

Evidence  of  title  in  knowledge  of  two  witnesses,  331. 
Witness  in  prison,  331. 
Witness  about  to  leave  jurisdiction,  331. 

Witness  only  going  into  another  state,  332. 
Where  complainant  has  power  to  detain  witness,  332. 
Witness  resident  abroad,  332. 
Who  may  maintain,  332. 

Persons  interested,  332. 
Persons  not  in  possession,  332. 
In  aid  of  trial  at  law,  332. 
Plaintiffs  or  defendants,  332. 
What  bill  should  contain,  332. 
All  material  facts,  332. 

Allegation  as  to  age  or  infirmity  of  witness,  332. 
Allegation  as  to  witness  about  to  depart,  332. 
Allegation  as  to  witness  being  only  one,  332. 
Allegation  that  suit  is  pending,  332. 
Affidavit  to  bill,  332. 

Bill  should  be  supported  by  aflSdavit,  332. 
Setting  forth  circumstances,  332. 
Reason  for  requiring  affidavit,  332. 
Witness  the  only  one,  333. 
Allegation  that  witness  is  material,  333. 
Residence  and  description  of  witnesses,  333. 
Witnesses  not  all  needed,  333. 
Defenses  to  bill,  333. 

Showing  cause  against  examination,  333. 
Casting  doubt  upon  good  faith  of  application,  333. 
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Sufficient  defense,  333. 
Who  may  issue  commission,  333. 

Courts  of  law,  333. 

Courts  of  equity,  333. 

Power  inherent  in  chancery  courts,  333. 

In  America  and  England,  333. 
Costs,  334. 

Same  as  costs  of  ordinary  examinations,  334. 

Where  bill  is  filed  in  aid  of  trial  at  law,  334. 

Regulated  by  rules  of  court,  334. 

BILLS  IN  EQUITY. 
See  also  Equity. 

Particular  kinds  of  bills.     See  Bills  de  bene  esse  ;  Bills  of  Peace  ; 
Bills  of  Review  ;  Bills  Quia  Timet  ;    Bills  to  Enforce  De- 
crees;   Bills  to   Impeach    Decrees   and  Judgments   (see   also 
cross-reference,  336). 
Bills  for  particular  purposes.     See  cross-reference,  336. 

'J'o  enforce  or  set  aside  awards.     See  Awards. 
Definition. 

The  bill,  336, 

Stipulation  not  a  bill,  336. 

Distinction  between  bill  and  petition,  336. 

Information,  337. 

Information  and  bill,  337. 

Bills  in  federal  courts,  337. 

Bill  to  cancel  land  patent,  337. 
Classification. 

General  division,  338. 

Original  bills  and  bills  not  original,  338. 

Bills  not  original  in  nature  of  original  bills,  338. 

Certain  bills  in  federal  courts,  338. 

Classes  of  original  bills,  338. 

Original  bills  praying  relief,  338. 

Original  bills  not  praying  relief,  338. 

Classes  of  bills  not  original,  339. 

Denomination  when  immaterial,  340. 

How  real  nature  of  bill  determined,  340. 

Bill  giving  wrong  name  entertained  on  merits,  340. 

Defective  information  not  a  bill,  340. 
Essential  and  nonessential  parts. 

Originally  nine  parts,  340. 

Five  principal  parts,  340. 

Stating  part  and  prayer  indispensable,  340. 
The  address,  340. 
The  introduction. 

The  second  part,  340. 

Names  and  description  of  persons  exhibiting  bill,  340. 

Names  and  description  of  parties  defendant,  340. 

Age  of  minor  plaintiffs,  340. 

In  Florida,  New  Jersey,  Tennessee,  West  Virginia,  and  United  States 
courts,  341. 
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The  introduction — Continued. 

Pointing  out  parties,  341. 
The  stating  part. 

Third  part  of  bill  in  equity,  341. 
Narrative  of  facts  and  circumstances,  341. 
Statement  of  wrong  or  grievance,  341. 
Conclusion  of  the  stating  part,  341. 

The  real  substance  and  most  important  part  of  the  bill,  341. 
Defective  for  want  of  proper  certainty,  341. 
Material  facts  to  be  distinctly  stated,  341. 
Statement  by  way  of  charge,  341. 
Decided  on  plea  or  demurrer,  341,  342. 
Title  or  caption,  342. 

Prayer  for  relief  cannot  enlarge  stating  part,  342. 
The  confederating  part. 

The  fourth  part  of  bill,  342. 
Charge  of  confederacy,  342. 
When  treated  as  surplusage,  342. 
Need  not  be  responded  to  or  denied,  342. 
In  some  jurisdictions  dispensed  with,  342. 
The  charging  part. 

Fifth  part  of  bill,  343. 

Disproving  or  avoiding  defendant's  excuses,  343. 
In  a  sworn  bill,  343. 
Form  of  charging  part,  343. 
To  obtain  discovery,  343. 

To  put  in  issue  matter  not  for  plaintiff's  interest  to  admit,  343. 
Charging  part  of  bill  omitted,  343. 
Not  indispensable  to  case,  343. 
Jurisdiction  clause. 

Sixth  part  of  bill,  343. 

Intended  to  give  jurisdiction  to  court,  343. 
Showing  need  of  assistance  of  equity,  344. 
Clause  wholly  unnecessary,  344. 
Will  not  of  itself  give  jurisdiction,  344. 
Sometimes  prohibited  or  made  unnecessary,  344. 
The  interrogating  part. 

Seventh  part  of  bill,  344. 

Of  what  it  consists,  344. 

Variations  to  prevent  evasion  and  compel  full  answer,  344. 

Use  of  interrogatories  not  indispensable,  344. 

Sometimes  regulated  by  statute  or  rules,  345. 

Special  interrogatories,  345. 

Must  be  founded  on  matter  stated  or  charged,  345. 

Cannot  be  more  extensive  than  propositions  out  of  which  they 
arise,  345. 

When  defendant  not  bound  to  answer,  345. 

Defects  in   stating  or  charging  part  not  supplied  by  interroga- 
tories, 345. 

Answer  curing  informality,  346. 

Description  of  exhibits,  346. 
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The  interrogating  part — Continued. 

Variety  of  questions  founded  on  single  charge,  346. 

Interrogatories  as  to  incidental  circumstances,  346. 

Defendant  admitting  main  fact,  346. 

When  defendant  need  not  answer,  346. 
Prayer  for  relief. 

Eighth  part  of  bill,  346. 

Prayer  for  special  and  general  relief  usual,  346. 

In  the  federal  courts,  346. 

Waivers  and  offers.     Insertion  of  prayer,  346. 

Entire  omission  of  prayer  fatal,  346. 

Defendant  not  sufficiently  designated,  346. 

Objection  of  want  of  prayer  waived  by  defendant,  347. 

For  special  relief  alone,  347. 

No  general  relief  granted  without  amendment,  347. 

Relief  of  same  general  character,  347. 

Informal  prayer,  347. 
For  general  relief  alone,  347. 

Prayer  for  particular  relief  at  the  bar,  347. 

When  particular  relief  must  be  prayed  for,  347. 

Relief  by  injunction,  347. 

Appointment  of  receiver,  348. 
For  special  and  general  relief,  348. 

Any  appropriate  relief,  348. 

When  no  relief  can  be  granted  under  special  prayer,  348. 

Defect  in  special  prayer,  348. 

Improper  prayer,  348. 

Court  may  grant  any  relief  consistent  with  case,  348. 

Plaintiff's  admissions,  34Q. 

On  other  grounds,  etc.,  349. 

Relief  must  be  secundum  allegata,  349. 

Relief  different  from  that  specifically  prayed,  349. 

Consistency  of  relief  with  special  prayer,  350. 

Relief  by  appellate  court,  350. 

Allegations  must  have  been  introduced  to  show  claim  to  relief,  350^ 

Exceptions  in  favor  of  infants  and  charities,  351. 

Deserting  special  prayer,  351. 

Defendant  surprised  thereby,  351. 
Prayer  for  process. 

Ninth  part  of  bill,  351. 
Of  what  it  consists,  351. 
Against  corporation,  351. 
Where  injunction  is  sought,  352. 
Names  of  parties  to  be  inserted,  352. 
No  parties  against  whom  process  not  prayed,  352. 
Omission  to  identify  defendants  not  fatal,  when,  352. 
Omission  to  identify  defendants.    Defect  cured  by  appearance,  352,  353. 
Failure  to  style  defendant  as  in  charging  part,  353. 
Statement  of  essential  facts. 

Rights  of  parties,  353.       , 
Injury  complained  of,  353. 

1012 


INDEX. 

BILLS  IN  EQUITY. 

Statement  of  essential  \?i^\%— Continued. 

Material  circumstances  to  establish  right  to  relief,  353. 

Must  show  equitable  jurisdiction,  354. 

Must  support  decree /r«^  confesso,  354, 

Relief  on  the  whole  bill,  354. 

Defect  not  cured  by  supplemental  bill,  354. 

Description  of  property  and  time,  355. 

Substitution  for  lost  bill,  355. 

Must  be  set  forth  in  stating  part,  355. 

Estoppels  must  be  alleged,  355. 

Where  relief  based  on  statute,  355. 

Matters  of  evidence,  355. 

General  charge  of  facts  sufficient,  355. 

Evidence  need  not  be  charged,  355, 

For  purpose  of  discovery,  355. 

Cumulative  facts,  355. 

Conclusions  of  fact,  355. 

Facts  within  knowledge  of  defendant,  356. 

Evidence  from  which  facts  may  be  inferred,  356. 

Facts  preferred  to  conclusions,  356. 

Admissions  of  defendant,  356. 
Matters  judicially  known,  356. 

Shoul'd  not  be  stated,  356. 

Public  acts  or  laws,  356. 

In  the  federal  courts,  356. 

Foreign  laws  and  private  acts,  356. 
Conclusions  of  law,  357. 
Decree  must  be  secundum  allegata,  357. 

The  general  rule,  357. 

Rule  as  strict  in  equity  as  in  law,  358. 

Facts  must  appear  in  bill,  358. 

Material  variance  fatal  to  decree,  358. 

Immaterial  variance,  358. 

Admissions  in  answer,  358. 

Conflicting  authorities,  359. 
Answer  opposed  to  prayer,  359. 
Consolidated  pleadings,  359. 
Plaintiff's  title  and  interest. 

Bill  must  clearly  show,  359. 
Must  be  actual  existing  interest,  360. 
Where  government  is  plaintiff,  360. 

Plaintiff's  interest  subject  to  be  defeated  by  defendant,  360. 
Proper  title  to  institute  suit,  360. 
Decree  must  be  based  upon  title  set  forth,  360. 
Alleging  probate  of  will,  360. 
Averments  to  show,  361. 

Showing  that  defendant  is  liable  to  answer,  361. 
Certainty,  361. 
Privity,  361. 

Dismissal  on  general  demurrer,  361. 
Confined  to  interest  alleged,  361. 
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Designation  of  parties. 

First  requisites  of  bill.     Proper  description  and  name,  361. 
Showing  who  is  plaintiff,  361. 
Some  person  must  be  made  defendant,  361. 
Defendant  the  person  to  be  acted  upon  by  decree,  362. 
Defendant  descriptio  personce,  362. 
Stating  written  instruments  and  exhibits. 

Admissible  to  file  exhibits  and  refer  to  them,  362. 
Everything  material  should  be  set  forth,  362. 
The  rule  of  good  pleading,  362. 
Setting  forth  in  general  terms,  362. 
Referring  to  exhibits  for  details,  362. 
Deeds  in  hcec  verba,  362. 

Bills  should  contain  substance  of  case,  362. 
Instrument  used  in  aid  of  defective  statement,  363. 
Certainty. 

When  same  certainty  required  as  at  law,  363, 
Certainty  to  common  intent  only,  363. 
Positiveness.     Information  and  belief. 

Facts  rested  upon  must  be  clearly  alleged,  363. 
Charge  on  information  and  belief,  363. 

What  is  put  in  issue  by,  363. 
Injunction  bills,  363. 

Instances  of  insufficient  averments,  364, 
Bills  with  double  aspect  and  inconsistency. 
Prayer  framed  in  alternative,  364. 
Where  plaintiff  in  doubt,  364. 
Relief  against  one  or  another  defendant,  364. 
Delivery  of  property  or  lien  thereon,  364. 
Discharge  or  redemption  of  mortgage,  364. 
Contract  or  resulting  trust,  364. 
Rescission  or  lien,  365. 
Rescission  or  specific  performance,  365. 
Inconsistent  relief,  365. 
Averment  of  facts  of  different  nature,  365. 
Plaintiff  ignorant  of  facts,  365. 
Inconsistency,  366. 

Inconsistent  claims  not  authorized,  366. 
Demurrer,  366. 
Objection,  366. 

Each  alternative  foundation  for  like  relief,  366. 
The  test,  366. 

Disjunctive  statements,  366. 
Rescission  or  enforcement,  367. 

Alternatives  not  open  to  different  offenses,  366,  367. 
Identity  of  immediate  relief  sought,  367. 
Multifariousness. 

See  cross-references,  367. 
Offers  in  the  bill. 

Offer  to  do  equity,  367   368. 
Bill  to  declare  absolute  deed  a  mortgage   368. 

1014 


INDEX. 

BILLS  IN  EQUITY. 

Offers  in  the  bill — Continued. 
Bill  to  enjoin  sale,  368. 
Indemnity  in  suit  on  lost  instrument,  368. 
Bill  for  relief  against  forfeiture,  368. 
Bill  to  set  aside  tax  sale,  368. 
Formal  sufficiency  of  offer,  368. 
Offers  in  bills  to  redeem,  368. 
Offers  in  bills  for  specific  performance,  368. 
Where  offer  not  necessary.     Instances,  368.  36^. 
Sufficiency  of  bill,  369. 
Relief  against  usury,  369. 
Rescission  for  fraud,  369. 
Government  must  offer  to  do  equity,  369. 
Allegations  in  excuse  for  laches. 

See  cross-references,  369. 
Jurisdictional  averments,  379. 
Allegations  of  fraud. 

See  cross  reterences,  369. 
Signature  of  counsel. 

A  general  requisite,  370. 

United  States  equity  rule,  370. 

Instances  of  exceptions,  370. 

Plaintiff's  signature,  when  unnecessary,  370 

Counsel  or  solicitor,  370. 

Designation  as  a  solicitor,  370. 

How  made,  370. 

Indorsement  on  back,  370. 
Name  written  by  another  person,  371. 
Printed  signature,  371. 
Signature  of  attorney-general,  371. 
Signature  in  firm  name,  371. 
Effect  of  omission,  371. 

Plaintiff's  remedy,  371. 
Order  of  court,  371. 
Leave  to  amend,  371. 
After  motion  to  strike  from  files,  371. 
Defendant's  remedy,  371. 
Demurrer,  371. 

Motion  to  strike  from  files,  371. 
Court  of  its  own  motion  ordering  bills  stricken,  371, 
Affidavit  to  bill. 

See  cross-references,  371. 
Authority  to  file  the  bill. 

As  a  general  requisite,  371. 
Governor  of  state,  372. 
Board  of  health  of  city,  372. 
Bill  by  town,  372. 

Where  party  sues  as  coplaintiflf,  372. 
Where  party  sues  as  next  friend,  372. 
Where  name  is  used  merely  pro  forma,  372. 
Authority  conferred  by  parol,  372. 
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Aulhorty  to  file  the  bill — Continued. 
Presumption  of  authority,  372. 

Signature  by  attorney  in  fact,  372. 
Remedy  where  suit  unauthorized,  372. 

Summary  dismissal,  372. 

Striking  from    files,  373. 

Stay  of  proceedings,  373. 

Plaintiff  made  a  defendant,  373. 

Solicitor  ordered  to  pay  costs,  373. 

Motion  by  one  of  several  plaintiffs,  373. 

Requisites  of  motion,  373. 
Filing  the  bill. 

As  the  commencement  of  suit,  373. 
Injunction  bills,  373. 
Notice  of  filing,  373. 

BILLS  OF  DISCOVERY. 

See  cross-reference,  374, 

BILLS  OF  EXCEPTIONS. 

See  also  Case  Made  on  Appeal. 
Definition. 

What  is  bill  of  exceptions,  378. 
Written  statement  of  formal  protest,  378. 
In  what  cases  allowed. 

The  statute  of  Westminster,  378. 
Procedure  prior  to  the  statute,  378. 
Extent  of  statute,  378. 

Unknown  to  common  law,  379. 

Cases  must  be  within  contemplation  of  statute,  379 

Attachment  proceedings,  379. 

Not  an  implied  right,  379. 

Implication  made,  379. 

Only  civil  cases  in  courts  of  common  law,  379. 
In  criminal  cases,  379. 

At  common  law,  379. 

Sometimes  expressly  allowed,  379. 

Contents  where  allowable,  380. 

Who  may  appeal  under  such  statute,  380. 
Special  statutory  proceedings,  380. 

Proper  remedy,  380. 

Possessory  action,  380. 

Election  cases,  380. 

Habeas  corpus,  380. 

Insolvency  cases,  380. 
Courts  of  inferior  jurisdiction,  380. 

Remedy  does  not  lie,  380. 

Forcible  entry  and  detainer,  380. 

Statute  strictly  construed,  380. 
^«ajj-judicial  tribunal,  3S0, 

Bill  of  exceptions  will  not  lie,  380. 
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In  what  cases  ^WsynzA— Continued. 

In  chancery,  381. 

Bill  of  exceptions  improper,  381. 

Disregarded  on  appeal,  381. 

Probate  cases,  381. 

Trial  de  novo,  381. 

Feigned  issues  to  courts  of  law,  381. 

Scope  where  taken,  381, 

In  admiralty,  381. 

Actions  in  retn,  381. 
Where  made  applicable,  382. 

Same  practice  obtains  as  at  common  law,  382. 

Remedy  equally  exclusive,  382. 

Under  the  codes,  382. 
Scope  of  bill  in  actions  at  law,  382. 

Rulings  after  verdict,  382. 

Rulings  on  motion  for  new  trial,  382. 

Inquiry  in  damages,  382. 

Disregarding  bail,  382. 

Not  confined  to  jury  trials,  382. 

Collateral  motions,  382. 

Cases  tried  without  a  jury,  382. 

Trial  before  a  referee,  382. 

Interlocutory  decisions,  383. 

Questions  of  law  only,  383, 

Findings  of  court,  383. 

Refusal  of  amendment,  383. 
On  appeal  from  orders,  383. 

Bill  of  exceptions  not  proper,  383. 

How  exceptions  reviewed,  383,  384. 

Hearing  on  original  papers.     Appeal  from  justice,  384, 
Substituted  remedies. 

Still  appropriate  remedy  in  absence  of  statute,  384. 
"  Case  made,"  "  statement  of  facts,"  and  "  abstracts,"  384. 
Distinguished  from  case  made,  384. 
Distinguished  from  statement  of  facts,  384. 
Distinguished  from  abstracts,  385. 
Number  of  bills  required. 

Under  the  old  practice,  385. 

Special  bill  of  exceptions,  385. 

Modern  practice.     All  exceptions  included  in  one  bill,  385 

Each  exception  stated  separately,  385 

Where  several  bills  required,  386. 

Proceedings  at  different  terms,  386. 

Construction  of  separate  bills,  386. 

Cross-bill,  386. 

DefenfJant's  exceptions,  387. 

Motion  for  new  trial,  387. 

On  affirmation  of  judgment,  387. 

Certification,  387. 

Assignment  of  error,  387. 
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Where  bill  required.     Exclusiveness  of  remedy. 

Where  no  alternative  mode  remedy  exclusive,  387. 

Certification  by  clerk  not  sufficient,  388,  389. 

Sole  means  of  reviewing  matters  in  pais,  387. 

Certification  by  order  of  court,  389. 

Papers  and  documents,  389. 

Incorporation  by  reference,  389.  ' 

Motion  in  arrest,  389. 

Certificate  of  judge  insufficient,  389.^ 

Stipulations,  389. 

Cannot  take  place  of  formal  bill,  389. 

Admissions  of  parties,  390. 
Evidence,  390. 

Only  reviewed  by  bill  of  exceptions,  390. 

Note  of  evidence,  391. 

Other  means,  391. 

On  motion  for  new  trial,  391. 

In  chancery  cause,  391. 

Where  apparent  by  charge,  391. 

Reserved  questions  of  law,  391. 

Judgment  roll,  391. 

Exhibits,  392. 

Memoranda,  392. 

Accounts  and  particulars,  392. 

Instruments  sued  on,  392. 

Insolvent  schedule,  392. 

Notice  of  set-off,  392. 

Facts  claimed  as  waiver,  392. 

Depositions,  392. 

Statutes,  392. 

Transcript  of  judgment,  392. 

Interrogatories,  392. 

Notice  of  order,  392. 

Appellate  court  cannot   make  omitted   evidence   part  of  bill  or 
record,  391,  392. 

Appellate  court  will  not  require  clerk  to  insert  omitted  evidence, 
392. 
Motions  generally,  392. 

Reviewed  only  by  bill  of  exceptions,  392. 

Motion  to  strike  out  interrogatory,  394. 

Motion  for  continuance,  394. 

Motion  for  costs,  394. 

Motion  for  leave  to  file  new  affidavit,  394. 

Motion  to  quash  execution,  394. 

Motion  to  suppress  deposition,  395. 

Motion  to  vacate  judgment  by  affidavit,  395. 

Motion  for  nonsuit,  395. 

Motion  to  reform  judgment,  395. 

Motion  for  jury  trial,  395. 

Motion  to  quash  forthcoming  bond,  395. 

Motion  for  change  of  venue,  395. 
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Where  bill  required.     Exclusiveness  of  remedy — Continued. 

Motion  to  discharge  defendant  from  custody,  395. 

Motion  to  discharge  receiver,  395. 

Motion  to  remove  cause  to  federal  court,  395. 

Motion  for  execution,  395. 

Motion  to  exclude  attorneys,  395. 

Other  instances  of  motions,  395,  396. 

Entries  on  motion  docket,  396. 

Motion  copied  in  transcript,  396. 

Motions  in  intermediate  appellate  courts,  396. 
Affidavits,  396. 

Only  considered  when  brought  up  by  bill,  396. 

Where  part  of  record  proper,  398. 

Affidavits  filed,  398. 

Injunction  affidavits,  398. 

Amendment,  398.  ^ 

Continuance,  398. 

New  trial,  398. 

Correction  of  record,  398. 

On  motion  to  open  judgment,  398. 

Attachment,  398. 

Award,  398. 

Affidavit  of  claims,  398.  '' 

In  criminal  appeal,  398. 

Verification  of  pleading,  398. 

Motion  as  a  pleading,  399. 

Affidavits  made  part  of  record  by  order  of  court,  399. 
Rulings,  399. 

Order  reviewable  by  proper  bill  of  exceptions,  399. 

Interlocutory  orders,  399. 
Motion  for  new  trial,  400. 
Motion  to  dismiss,  400. 

To  dismiss  appeal,  400. 

When  part  of  record,  400. 
Motion  in  arrest,  400. 
Motions  affecting  pleadings,  400. 

To  strike  out  pleadings,  400. 

Rulings  on  pleadings,  401. 

Rejected  pleadings,  401. 

Complaint,  401. 
^  Demurrer,  401. 

Abandoned  counts,  401. 

Where  withdrawn,  401. 

Papers  not  filed,  401. 

Bill  of  discovery,  401. 

Plea  in  abatement,  402. 

Where  bill  of  exceptions  not  required,  402. 
*  Where  made  part  of  record  by  order  of  court,  402. 

Motion  to  strike  demurrer,  402. 
Instructions,  402. 

Only  reviewed  by  bill  of  exceptions,  402. 
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Where  bill  required.     Exclusiveness  of  remedy — Continued. 

Rule  in  Florida,  Iowa,  Texas,  and  Indiana,  402,  403. 
Other  instances,  403. 

Verdict,  403. 

Remarks  of  judge,  403. 

Remarks  or  conduct  of  attorney,  403. 

Challenge  to  juror,  403. 

Findings  of  court,  403. 

Taxation  of  costs,  403. 

Verdict  against  the  weight  of  evidence,  403. 

Bonds,  403. 

Judge's  memoranda,  404. 

Minutes  of  court,  404. 

Agreement  to  file,  404. 

Rules  of  court,  404. 

Bills  of  particulars,  404. 

Taking  cause  from  jury,  404. 

Postponement,  404. 

Certiorari,  404. 

Order  of  trial,  404. 

Motion  for  special  judgment,  404. 

Judgment  on  pleadings,  404. 

Answer  of  juror,  404. 

Scire  facias,  404. 

Rescission  of  remand,  404.  • 

The  venire,  404. 
Where  bill  is  not  required. 

Where  facts  appear  on  record,  404. 

Record  certified  up,  405. 

Entries  made  by  clerk,  405. 

Cause  tried  by  referee,  406. 

How  errors  shown,  406. 

Bill  not  a  substitute  for  record,  405,  406. 

Judgment,  406. 

Amendment  of  record,  406. 

Motion  omitted,  406. 

Where  matters  improperly  embraced,  406. 

Transcript  required,  406. 

Pleadings,  406. 

Included  in  the  record  proper,  406. 

Need  not  be  copied  in  bill,  407. 

Demurrer,  407. 

Declaration,  407. 

Indictment,  407. 
Judgments,  407. 

Judgment  rendered  on  pleadings,  407. 

Motion  for  judgment,  407. 

Judgment  non  obstante  veredicto,  407. 

Judgment  by  confession,  407. 

Judgment  on  special  findings,  407. 
Rule  in  Louisiana,  408. 
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Where  bill  is  not  requ\red— Continued. 
Motions,  408. 

Motions  founded  on  facts  apparent  of  record,  408. 

Evidence  in  motion,  408. 

Motion  in  arrest  of  judgment,  408. 

Motion  to  quash,  408. 
Other  instances,  408. 

Summons  and  return,  408. 

Copy  of  special  tax  levy,  409. 

Findings,  409. 

Opinion  of  court,  409. 

Claim  against  decedent's  estate,  409. 

An  award,  409. 

Injunction  proceedings,  409. 

Agreed  statement,  409. 

Assignment  of  errors,  409. 

Government,  409. 

Confessions  in  criminal  cases,  409. 
What  the  bill  must  show — Sufficiency. 

Appellant  must  prove  error,  409,  410. 
That  error  was  prejudicial,  410. 
Objections,  411. 

Bill  must  show  timely  objections,  411, 

Grounds  of  objections,  411. 

Foundation  for  the  bill,  412. 

To  judgment  or  decree,  412. 
Rulings,  412. 

That  objections  were  passed  upon,  412. 

Grounds  of  ruling,  412. 
Exceptions,  412. 

Proper  exceptions  taken,  412. 

Case  tried  without  jury,  413. 

Insufficient  exception,  413. 

Note  in  margin,  413. 

Where  unnecessary,  413. 

Inadvertent  exceptions,  413. 

Omission  corrected,  413. 

Judgments,  413. 

Exceptions  timely  and  specific,  413,  414. 

By  whom  taken,  414. 

Construction  of  bill,  415. 

When  not  considered,  415. 
The  facts,  415. 

Facts  upon  which  action  of  court  based,  415. 

Denial  of  right,  415. 

Discretionary  ruling,  415. 

Appeal  bonds,  415. 

Venue,  416. 

Theory  of  case,  416. 

Documents  on  the  argument,  416. 

Action  by  administrator,  416. 
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What  the  bill  must  show — Sufficiency— C<3«/j«Mif^. 

Motions  subsequent  to  verdict,  416. 
Disqualification  of  judge,  416. 
Injunction,  416. 

Where  facts  shown  by  record,  416. 
Unnecessary  matters,  416. 

Need  not  be  incorporated  in  bill,  416. 
Arguments  of  counsel,  416. 
Former  adjudication,  416. 
Opinions  of  jury,  416. 
View  of  premises,  417. 
Instructions,  417. 
Costs,  417. 

Convenience  of  court,  417. 
Documentary  evidence,  417. 
Charge,  418. 

Cumulative  testimony,  418. 
Under  code  practice,  418. 
Book  or  document,  418. 
Motion  in  arrest,  418. 
Sufficient  matter  to  exclude  presumption  of  correctness,  418. 
The  evidence.     Must  be  incorporated  in  bill,  418,  419. 
Plea  of  nul  tiel  record,  419. 
Challenge  of  jurymen,  419. 
Statements  that  facts  were  "  proved,"  419. 
"  Tending  to  prove,"  419. 
Evidence  "  offered,"  420. 
By  charge,  420. 
Legal  effect,  420. 
Affidavits,  420. 

Notice  of  special  matters,  420. 
Admitted  facts,  420. 
Depositions,  420. 
Recital  in  motion,  420. 
All  the  evidence,  420. 

Should  not  be  incorporated,  420. 

Equity  cases,  420. 

Affecting  point  raised,  420. 

Shown  by  pleading,  421. 

Challenge  of  juror,  421. 

Comparison  of  handwriting,  421. 

Defect  of  proof,  421. 

Where  review  of  entire  testimony  required,  420,  421. 

Newly  discovered  evidence,  422. 

Demurrer  to  evidence,  422. 

Ruling  granting  or  denying  new  trial,  421,  422. 

Review  of  findings,  423. 

To  establish  facts,  423. 

Taking  case  from  jury,  423. 

Substance  not  enough,  423. 
Certification  as  to  all  the  evidence,  423. 
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What  the  bill  must  show — Sufficiency— G>«^/««^(/. 

"Testimony,"  424. 

Form  of  certificate,  424. 

By  recitals,  425. 

What  recitals  sufficient,  425. 

Where  inference  is  not  justified,  426. 

Presumptions,  426. 

Certificate  not  conclusive,  427. 

Written  evidence.  427. 
Evidence  rejected  over  objection,  427. 

Excluded  evidence  to  be  incorporated,  427. 

Written  evidence,  428. 

Deposition,  42S. 

Proper  offer,  428. 

Materiality  of  rejected  evidence,  428. 

What  must  be  brought  up,  428. 

Record  affecting  title,  428. 

Mesne  conveyance,  428. 

Rejection  of  expert  witness,  428. 

Where  shown  by  pleadings,  428. 

Cross-examination,  42S. 

Questions,  429. 

Substance  of  answer  expected,  429. 

Character  of  evidence  previously  put  in,  429. 

Reasons  of  trial  judge,  429. 
Admission  of  evidence  over  objection,  429. 
Evidence  so  admitted  should  be  incorporated,  429. 
Surrounding  facts,  429. 
Previous  testimony,  429. 
Specific  item,  430. 
Immateriality,  430. 
Incorporation  of  documentary  evidence  by  reference. 

At  common  law,  430. 

Documents  written  out  at  length,  430. 

Annexation  as  exhibits  insufficient,  430. 
Under  modern  practice,  430. 

Identification  by  proper  reference,  430. 

Direction  to  clerk  to  insert,  430. 

Exhibits,  431. 

Reporter's  manuscripts,  431. 

Oral  matters,  431. 
Skeleton  bill,  431. 

What  is,  431. 

Documents  referred  to  become  part  of  bill,  431, 

Example,  432. 

Rule  in  Iowa,  432. 
Identification  required,  432. 

Beyond  reasonable  doubt,  432. 

Must  be  obvious  on  inspection,  433. 

Sufficiency  of  identification,  433. 

Mere  reference,  434. 
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Incorporation  of  documentary  evidence  by  reference — Continued. 
Evidence,  434. 
Presumption,  434. 
Waiver,  434. 

Instances  of  sufficiency  of  identification,  434,  435. 
The  record,  435. 

Documents  must  appear  in  full  in  record,  435. 
Attaching  documents  as  exhibits,  435. 
Clerk  incorporating  summary  only,  435. 
Copying  documents  in  proper  order,  435. 
Rule  in  Indiana,  435,  436. 
Papers  not  part  of  record,  436. 

Stenographic  bill. 

Generally,  436. 

Bill  of  exceptions  necessary  to  bring  up  report,  436. 

Certificate  of  judge  to  reporter's  notes,  436. 

Incorporation  of  reporter's  uotes,  436. 

Judge  adopting  reporter's  notes,  436. 

Certification  of  stenographer,  437. 

As  to  inclusiveness  of  report,  437. 
Trial  judge  must  indicate  approval,  437. 
When  reporter's  notes  to  be  incorporated,  438. 
Master  to  report  of  evidence,  438. 
The  longhand  manuscript,  438. 

Proper  form,  439. 

Filing,  439. 
Effect,  439. 

Narration  of  the  evidence. 

In  substance,  439. 

Recital  by  question  and  answer,  439, 

Recapitulation,  439. 

Proper  form,  439. 

The  charge. 

Instructions  given,  440. 

Bill  of  exceptions  must  show,  440. 

Where  call  should  be  shown,  440. 

Where  unnecessary,  440. 

Modification  of  charge,  440. 

How  much  embodied,  440. 

Answering  appellant's  propositions  seriatim,  440. 

Instance  of  charge  sufficiently  shown,  440. 

By  statute,  440. 

Facts  to  show  charge  not  relevant,  440. 

Evidence  "  tending  to  prove,"  441. 

General  charge  on  evidence  not  conflicting,  441. 

Where  evidence  unnecessary,  441. 

Charge  incorrect  upon  the  facts,  441. 
Instructions  refused,  441. 

Must  be  brought  up  by  bill,  441, 

Evidence  upon  which  based,  441. 
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BILLS  OF  EXCEPTIONS. 
The  charge — Continued. 

Omission  to  instruct,  441. 

Request  in  writing,  441. 

Charge  not  abstract,  441. 
Settlement  of  the  bill. 

By  whom  prepared,  441. 

Exceptant  or  his  attorney,  441. 

Appellant's  draft  the  basis,  442. 

By  one  of  several  appellees,  442. 

Unreasonable  delay,  442. 

Justice  of  the  peace,  442. 

Trial  judge  not  required  to  prepare,  442. 

Where  judge  required  by  statute,  442. 
By  whom  settled,  442. 

Trial  judge,  442. 

Appellate  court,  442. 
Death  of  judge,  442. 
Request  for  allowance,  442. 

Submission  to  adverse  party,  442,  443. 

Before  signature,  443. 

Dismissal  on  appeal,  443. 

After  death  of  the  appellee,  443. 

Failure  to  serve,  waiver,  443,  444. 

When  and  where  objection  made,  443. 

Record  entry,  443. 

Failure  to  present,  443. 
Notice  of  settlement,  444. 

Service  on  adverse  party,  444. 

Object  of  notice,  444. 

Effect  of  lack  of  notice,  444. 

When  formal  notice  waived,  444. 

Where  settled  on  trial,  444. 
Upon  whom  service  made,  444. 

All  appellees  are  defendants,  444. 

"Adverse  parties,"  445. 

Additional  parties,  445. 

Special  parties,  445. 

Waiver,  445. 

Prosecuting  attorney,  445. 

Several  appellees,  445. 

Several  appellees  represented  by  same  attorney,  445. 

Counsel  withdrawn,  445. 
On  attorney  as  appellee,  445. 

Refusal  of  settlement  for  lack  of  service    445. 

Sufficiency  of  service  left  to  appellate  court,  445. 
Proof  of  service,  446. 

By  acknowledgment  or  affidavit,  446. 

Evidence  of  service,  446. 

By  sheriff,  446. 

By  whom  made,  446. 

By  statute,  446. 
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BILLS  OF  EXCEPTIONS. 

Settlement  of  the  \i\\\— Continued. 
Plural  defendants,  446. 
After  filing,  446. 

Attorneyship  must  appear  of  record,  446. 
Time,  446. 
Statement,  446. 
Sunday,  446. 
Who  must  determine  contents.     Trial  judge,  446. 
Extent  of  power   446. 
Delegation  of  power   447. 
Time  of  tendering  bill  to  trial  judge,  447. 
Acceptance  of  amendments,  447. 

Estoppel,  447. 

Duty  of  trial  judge  where  no  objection  made,  447. 

Improper  bill,  447. 

Nonappearance,  447. 
Examination  by  trial  judge,  447. 
Proposals  of  corrections,  448. 

Duty  of  judge,  448. 

Practice  on  proposals,  448. 

Ordering  corrections,  448. 

Reasons  of  trial  judge,  448. 

Compliance  with  rules  of  court,  448. 
Disagreement  of  parties,  448. 

Trial  judge  must  decide,  448. 

Production  of  papers,  448. 

Immaterial  variations,  449. 
Practice  on  settlement,  449. 

Wide  discretion  of  judge,  449. 

Refusal  to  hear  testimony,  449. 

Reference  to  reporter's  notes  or  judge's  minutes,  449. 

Recalling  and  examining  witnesses,  449. 

Only  actual  events  to  be  incorporated  in  bill,  449. 

Facts  not  occurring,  449. 
Where  order  refusing  settlement  appealable,  449. 
Resettlement,  450. 

AVhen  allowed,  450. 
When  to  be  asked  for,  450. 
When  as  a  matter  of  course,  450. 
When  resettlement  refused,  450. 
Presumption,  450. 
Instances  of  resettlement,  450. 
Authentication. 

Bill  not  considered  unless  authenticated,  451. 
Signature,  451. 

Required  to  attest  decision  of  trial  judge,  451. 
Where  insufficient,  451. 
Unauthorized  bill  invalid,  451. 
Certificate  without  signature,  451. 
Statutory  exceptions,  451. 
Signature  by  bystanders,  451. 
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BILLS  OF  EXCEPTIONS. 
Authentication — Continued. 

Waiver  by  stipulation,  452. 

Estoppel,  452. 

By  whom  signed,  452. 

By  trial  judge,  452. 

Case  tried  before  city  council,  453. 

Rule  in  Ohio,  453. 

Appellate  judge,  453. 

Signature  by  last  name,  453. 

Statute  strictly  complied  with,  453. 

By  clerk,  453. 

Power  to  sign  cannot  be  delegated,  453. 

By  referee,  453. 

By  master  in  chancery,  453. 

Where  court  is  held  by  more  than  one  judge,  453. 

By  presiding  judge,  453. 

Judges  hearing  parts  of  case,  454. 

Where  change  of  venue,  454. 

Order  extending  time,  454. 

Preliminary  motion,  454. 

At  different  terms,  454. 

By  special  judge,  454. 

Counsel  as  special  judge,  454. 

-After  judge's  term  expires,  455. 

After  death  or  resignation  of  trial  judge,  455. 
Sending  back  case  for  new  trial,  455. 
Signature  by  ex-judge,  455,  456. 

Judge's  successor  cannot  sign,  456. 

Judge  previously  attorney,  456. 

Where  court  abolished,  456. 
Where  signed,  456. 

In  what  part  of  state,  456. 
How  signature  shown,  457. 

Must  be  affirmatively  shown,  457. 

Recital  not  sufficient,  457. 
Sealing,  457. 

At  common  law  and  under  modern  practice,  457. 

What  seal  required,  457. 

By  each  judge,  457. 

Packet  transferring  bill,  457. 

Statute  mandatory,  457. 
Certification,  458. 

By  judge,  458. 

Approval  and  signature  as  certification,  458. 

By  consent,  458. 

By  whom  written,  458. 

Where  certificate  prescribed  by  statute,  458. 

Instances  of  insufficient  certificates,  458. 

Effect  of  defective  certificate,  458. 

What  properly  included,  458. 

Date,  presumption,  459. 
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BILLS  OF  EXCEPTIONS. 
Authentication — Continued. 

Form,  459. 

Estoppel,  459. 

Time,  459. 

By  clerk,  459. 

Original  and  copy,  459. 
Conflicting  bills,  459. 
Time  for  settlement  and  signature. 

Within  time  required  by  law,  459. 
In  order  to  constitute  part  of  record,  460. 
Computation  of  time,  461. 
Construction  of  statutes,  461. 

Regarded  as  mandatory,  461. 

Authority  to  extend  time,  461. 

Rule  in  criminal  cases,  461. 
Time  defined  by  rule  of  court,  462. 
Case  heard  before  referee,  462. 
After  appeal  taken,  462. 
At  the  trial,  462. 
After  the  trial,  463. 

Leave  may  be  given,  463. 

Legal  right  of  exceptant,  464. 

Refusal  to  suspend  trial,  464. 

Ntmc  pro  tunc,  464. 
During  the  term,  465. 

Court  loses  control  after  expiration  of  term,  466, 

What  record  must  show,  466. 

Adjournment,  466. 

Signature  after  term,  466. 

Exceptions  to  interlocutory  decisions,  466. 

Signature  in  vacation  invalid,  466. 

Term  protracted  for  purpose  of  preparing  bill,  467. 

Clerical  mistake,  467. 
Extension  of  time  by  motion,  467. 

Continuation  of  cause  until  next  term,  467. 

Motion  for  new  trial  continued  without  the  cause,  467. 

Bill  of  exceptions  to  order  granting  new  trial,  468. 

Alteration  of  judgment,  468. 

To  show  evidence,  468. 
Signature  after  term,  468. 

Order  extending  time,  468. 

Mutual  consent  of  parties,  469. 

How  consent  shown,  469. 

Consent  in  criminal  case,  469. 

When  order  extending  time  must  be  made,  469,  470, 

Requisites  of  application  for  extension,  469,  470. 

Order  based  on  consent,  470. 

Effect  of  order  extending  time,  471. 

Second  extension  by  further  order,  471. 

Definition  of  time  in  order,  472. 

Extension  indefinitely,  472. 
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BILLS  OF  EXCEPTIONS. 

Time  for  settlement  and  signature — Continued. 
Extension  not  implied,  472. 
Extension  to  day  certain,  472. 
Construction  of  order  extending  time,  472. 
Order  extending  time  not  appealable,  473. 

Signature  after  term  under  extraordinary  circumstances,  473. 
Presentation  must  be  reasonable,  473. 
Neglect  of  judge  to  sign  bills  seasonably  tendered,  474. 
What  the  record  must  show,  474. 

Seasonable  tender,  allowance  and  signature,  474. 
Estoppel  by  record,  474. 
Disagreement  of  record,  475. 
Order  extending  time,  475. 
Stipulation  extending  time,  475. 
Extension  shown  only  by  bill,  475. 
Entry  nunc  pro  tunc,  476. 
Date  of  presentation,  476. 
Waiver  of  time,  476. 
Filing  the  bill. 

Bill  to  be  effective  must  be  filed,  476. 
Where  no  time  for  filing  is  fixed,  477. 
Filing  unsigned  bill,  477. 
When  "filed,"  477. 
Relief  from  failure  to  file,  477. 
Entry  of  action,  477. 
Effect  of  failure  to  file  in  time,  478. 
Excuse,  478. 
Waiver,  478. 

Consent  to  subsequent  filing,  478. 
Criminal  case,  478. 
Where  filed,  478. 

With  clerk  of  court,  479. 
Change  of  venue,  479. 
With  trial  judge,  479. 
By  whom  filed,  479. 
When  to  be  filed,  479. 

Time  fixed  by  statute,  479. 
Before  expiration  of  term,  479. 
In  vacation,  479,  480. 
Extension  of  time,  481. 

Power  of  court  or  judge,  481. 
When  jurisdiction  to  extend  ceases,  481. 
Computation  of  time,  4S2. 
Where  no  time  is  named  by  statute,  482, 
Time  limited  in  order  must  be  complied  with,  482. 
Nonjudicial  day,  482. 
To  a  day  named,  482. 
Intervention  of  other  proceedings,  482. 
When  order  extending  time  to  be  made,  482,  483. 
What  time  fixed  in  order  of  extension.  483. 
Consent  of  parties  to  filing  in  vacation,  483. 
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BILLS  OF  EXCEPTIONS. 
Filing  the  ^\\\— Continued. 

Consent  of  parties.     Bill  must  be  filed  within  time  agreed,  483. 
Notice  of  motion  for  extension  of  time,  484. 
Motion  ex  parte,  484. 
Notice  of  filing,  484. 

To  be  given  adverse  party  within  required  time,  484. 
Where  notice  of  filing  not  given,  484. 
Official  default,  484. 
How  filing  shown,  485. 

By  record  proper,  485. 
Statement  of  judge,  485. 
Record  entry  prevails,  485. 
Where  bill  filed  in  vacation,  485. 
Recital  in  record  of  leave,  486. 
File  mark  of  clerk,  486. 

Certificate  authenticated  by  clerk's  signature,  486. 
Proper  certification,  486. 
Order  extending  time  based  on  consent,  487. 
Constituting  part  of  record. 

Where  bill  duly  signed  and  filed,  487. 

Whether  attached  to  judgment  roll  or  not,  487. 

Distinction  between  bills  drawn  up  in  term  and  in  vacation   487. 

Filing  not  required,  488. 

Copied  in  record,  488. 

Justice  of  the  peace,  488. 

Filing,  488.  £ 

Should  be  annexed  to  judgment  roll,  488. 
Where  signed  and  filed  after  return  made,  488. 
Remedy  for  refusal  to  settle  and  sign. 
Duty  of  trial  judge,  488. 

Must  sign  proper  bill  of  exceptions,  488. 
Ministerial  and  judicial  acts,  489. 
Compliance  with  directions,  489. 

Cannot  refuse  to  take  any  action  on  bill  presented,  489. 
Refusal  to  sign;  no  remedy  by  appeal,  489. 
Refusal  to  sign;  writ  founded  on  statute,  489. 
Mandamus  for  refusal  to  sign,  489. 

The  remedy  under  modern  practice,  489,  490. 
Form  of  the  writ,  490. 

Refusal  to  take  any  action,  490. 

Refusal  to  act  on  particular  bill.     Alternative  mandamus,  49a 
Scope  of  the  writ,  490. 

Cannot  direct  how  judge  shall  act,  490. 
Decision  of  judge  as  to  correctness  of  bill,  490,  491. 
When  judge  will  be  compelled  to  act,  491. 
Incorrect  bill,  491. 
Judge  cannot  act  arbitrarily,  491. 
Seasonableness  of  application,  491. 
Compliance  with  rules,  491. 
Laches.     Second  bill  of  exceptions,  492. 
Matters  not  arising  on  trial,  492. 
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BILLS  OF  EXCEPTIONS. 

Remedy  for  refusal  to  settle  and  %\%n— Continued, 

Exceptions  not  taken,  492. 
Truth  of  matter,  492. 
Illegible  bill,  492. 
Requisites  of  petition,  492. 

Title  of  court  or  cause,  492. 
What  should  be  set  out,  492. 
Return  to  alternative  writ,  493. 

Construction  as  a  pleading,  493. 
Definite  answer  required,  493. 
Immaterial  answers,  493. 
Failure  to  deny,  493. 
Causes  of  objection,  493. 
Suggestion  of  amendm.ents,  493. 
Insufficient  return,  493. 
Petition  to  establish  exceptions,  493. 
Authorized  by  statute,  493. 
Scope  of  remedy,  495. 
Requisites  of  petition,  495. 
Rules  of  court,  495. 
Form  and  filing,  495. 
Seasonable  service  of  petition,  496. 
Within  jurisdiction  of  full  oencn  only,  if^ 
Substantial  proof  only  requisite,  496. 
Signature  by  bystanders,  497. 

Where  trial  judge  refuses  to  sign,  497. 
Where  competent,  497,  498. 
What  certificate  of  bystanders  must  show,  498. 
Remedy  where  bill  is  irregular. 
Motion  to  strike  out,  498. 
Appeal  from  decision,  498. 
Where  motion  to  strike  made,  499. 

Appeal  from  order  granting  or  denying  motion  to  strike,  499. 
Motion  in  appellate  court,  499. 
Requisites  of  motion,  499. 
When  motion  made,  499. 
What  questions  properly  allowed,  499. 
Test  of  irregularity,  500. 
Fraudulent  bill,  500. 
Motion  to  remit,  500. 

Sending  record  back  for  correction,  500. 
Not  proper  on  motion  to  strike,  500. 
Motion  to  restore  to  record,  500. 
Upon  what  based,  500. 
Omissions  or  false  recitals  in  bill,  500. 
Mere  irregularity  in  bill,  500. 
Notice  of  motion  to  appellee,  501. 
Alterations  and  amendments. 

Alteration  after  attestation  illegal,  501. 
Bill  complete  when  signed,  501. 
Signature  of  bill  in  blank,  501. 
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BILLS  OF  EXCEPTIONS. 

Alterations  and  ?snwAxmvX%— Continued. 

Effect  of  subsequent  alterations,  501. 

Return  by  appellate  court  for  recertification,  50T. 

Mutilations,  501. 

Presumed  to  have  been  made  before  signature,  501. 
Not  presumed  to  be  fraudulent,  501. 
Bill  entirely  rewritten  where  erasures  made,  502. 
Where  amendments  made,  502. 
Not  in  appellate  court,  502. 
Only  in  trial  court,  502. 

When  appellate  court  can  take  cognizance  of  amendment,  502. 
Motion  to  amend,  502. 
Signature  by  counsel,  502. 
Continuance,  503. 
Amendment  by  record,  503. 
Amendments  in  the  trial  court,  503. 
At  the  trial  term,  503. 

By  judge,  ex  parte,  503. 
Stipulation,  503. 
Before  close  of  trial,  504. 
Rule  as  to  time,  503,  504. 
By  whom  made,  504. 
Waiver,  504. 

Should  be  made  with  caution,  504. 
After  expiration  of  term,  505. 
Based  on  memoranda,  505. 
Order  amending  reviewable,  506. 
Notice  of  application  for  amendment,  506. 
How  order  brought  up,  506. 
Form  and  construction. 
Form,  506. 

Substantial  compliance  with  statute,  506. 
Signature,  507. 
To  show  evidence,  507. 
Judge's  certificate,  507. 
How  to  be  framed  and  signed,  507. 
Instances  of  invalid  bill,  507. 
Entitling  bill,  507. 
Caption,  507. 

Not  an  entry  in  the  minutes,  508. 
Signed  entry,  508. 

Written  statements  not  a  substitute,  508. 
Statutes  remedial,  508. 

Liberal  construction,  508. 
Bill  technically  defective,  509. 
Construction  of  general  statutes,  509. 
Statement  on  motion  for  new  trial,  509. 
Constructicn  and  effect,  509. 
Against  appellant,  509. 
Bill  is  the  exceptant's  pleading,  509. 
Exceptant  responsible  for  deficiencies,  509. 
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Form  ard  construction  — CVw/zww^a'. 

Where  bill  omitted,  511. 

Dismissal  of  appeal,  511. 

Right  of  court  to  search  the  record,  511. 
Omissions  in  the  bill,  512. 

Facts  essential  to  show  error,  512. 

Where  bill  incomplete,  513. 

Assumption  of  facts,  513. 

What  not  presumed,  513. 
Verity  of  the  bill,  513. 

Bill  imports  absolute  verity,  513. 

Judge's  certificate,  513. 

Instances  of  construction,  514. 

Separate  bills,  514. 

Evidence  outside  the  record  itself,  514. 

Conflict  in  the  record,  514. 

Where  record  controls,  514. 

Statement  of  facts,  515. 

Presumption  as  to  verdict,  515. 
Waiver  of  bill  by  motion  for  new  trial,  516. 
Bill  does  not  operate  as  stay  of  proceedings,  516. 

BILLS   OF   LADING. 

As  involved  in  actions  against  carriers.     See  CARRIERS. 

BILLS    OF   PARTICULARS. 

In  prosecutions  for  barratry.     See  BARRATRY. 
Definition  and  origin. 

Amplification  of  the  pleading,  518. 
Unknown  to  common  law,  518. 
Arose  out  of  different  use  of  counts,  518. 
At  law  and  in  equity. 

Used  at  law  under  old  and  new  forms  of  procedure,  518. 
No  place  in  equitable  proceedings,  518. 
Purpose  and  effect. 

To  amplify  the  pleading,  519. 

Does  not  set  forth  cause  of  action  or  ground  of  defense,  519. 

Contested  items,  519. 

Not  to  anticipate  defense,  519. 

Distinction  between  claim  and  account.  519. 

Function  of  original  pleading,  519. 

Minute  specific;,  .ion  of  claim,  519. 
To  prevent  surprise  and  restrict  proof,  519. 

To  prevent  surprise  at  trial,  519. 

Furnishing  reasonable  information,  520. 

Confining  proof  to  particulars  specified,  520. 

Pleading  explicit,  520. 
Not  to  disclose  the  evidence,  520. 
How  obtained. 

Statutory  demand  or  notice,  520. 

Simple  demand,  520. 
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BILLS  OF  PARTICULARS. 
How  obtained — Continued. 

Stipulation  to  furnish  bill,  520. 
Actual  delivery  thereof,  520. 
How  demand  dispensed  with,  520. 
By  motion,  520. 

Requisites  of  motion,  520. 

Motion  to  court  before  which  action  is  pending,  520. 

Motion  papers  specifying  desire,  521. 

Specific,  521. 

Too  broad,  521. 

Supported  by  affidavit,  521. 

Affidavit  of  necessity,  521. 

Affidavit  by  attorney  or  stranger,  521. 

Want  of  knowledge,  521. 

Short  notice,  521. 

Remedy  for  indefiniteness,  521. 

Motion  for  more  specific  complaint,  522. 
When  to  be  made,  522. 

Any  time  after  service  of  declaration  or  complaint,  522^ 

Before  trial,  522. 

Not  an  appearance,  522. 

After  taking  deposition,  522. 

After  discovery,  522. 

Delay  without  prejudice,  522. 

Before  and  after  issue,  522. 

After  several  terms,  522. 

Waiver,  522. 

After  pleading,  522. 

Motion  made  upon  the  trial,  522. 

Dilatory  application  suspicious,  522,  523. 
Objection  to  motion  papers,  523. 
When  granted. 

Independent  of  statutory  provisions,  523. 

Questions  of  fact  and  not  of  law,  523. 

In  all  descriptions  of  actions,  523. 

Action  on  bond,  523. 

Negligence  of  agent,  523. 

Under  common  counts,  523. 

In  action  for  penalties,  523. 

Where  liability  denied,  524. 

In  suit  to  recover  chattels,  524. 

On  order  to  show  cause,  524. 

Aetion  by  transferee  of  note,  524. 

Original  statement  in  possession  of  demandant,  524. 

Action  on  insurance  policy,  524. 

Running  accounts,  524. 

Particulars  of  award,  524. 

Discretion  of  court,  524, 

Only  in  furtherance  of  justice,  525. 

Abuse  of  discretion,  525. 

Conditions,  525. 
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When  granted— CV7«/iMM^a'. 

Withdrawing  allegation,  525. 
Review  on  appeal,  525. 
Particulars  of  defense,  525. 

Right  of  plaintiff  to  call  for  bill    525. 

Affirmative  defense,  525. 
i»  Defense  and  counterclaim,  525. 

Facts  to  show  change  of  capacity,  525. 

Particulars  of  losses,  526. 

Payment  and  accounting  to  assignor,  526. 

Times  and  places,  526. 

Special  contract,  526. 

Denying  novelty  of  patent,  526. 

Set-off  or  counterclaim,  526. 

Counterclaim  for  damages,  526. 

Particulars  of  set-off,  526. 

Payment,  526. 

Informal  reply  to  counterclaim,  526. 

Cross-claim  for  services,  527. 

Time  an  important  element,  527. 

Where  defense  amounts  to  a  general  denial,  527. 
Bill  unnecessary,  527. 

Party  not  required  to  give  bill,  527. 

Facts  admitted,  527. 

Account,  527. 

Single  item,  527. 

Concealment  of  "  part"  of  property,  528. 

Special  contract,  52S. 

Succession  or  series  of  acts,  528. 

Where  information  is  contained  in  special  count,  528. 

Reference  to  another  count,  528. 

Particulars  as  to  collateral  matters,  528. 

Particulars  connected  with  other  transactions,  528. 

Dealings  with  third  party,  528. 

Items  considered  in  an  accord,  528. 

Irrelevant  general  charges,  528. 

Real  estate  commission,  528. 

The  real  issue,  529. 

Res  adjudicata,  529. 

Difference  in  value  of  goods  exchanged,  529. 

Writing  not  foundation  of  suit,  529. 
Facts  already  known,  529. 

Party  not  obliged  to  give  bill,  529. 

Equal  knowledge,  529. 

Account  between  partners,  529. 

Peculiarity  known  to  applicant,  529. 

Where  means  of  knowledge  equally  accessible,  529. 

Action  against  sureties,  530. 

Public  accounts,  530. 

Petitio  principii,  530. 
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BILLS  OF  PARTICULARS. 
When  granted — Continued. 

Impossibility  or  uncertainty,  530. 

Bill  of  particulars  not  required  where  beyond  party's  power,  530. 

Affidavit  of  inability,  530. 

Where  discovery  necessary,  530. 

Information  in  books  of  adversary,  530. 

When  knowledge  cannot  be  given  with  certainty,  530. 

Unascertained  damages,  530. 
Form  and  requisites. 

No  particular  form,  531. 

Anything  giving  information  sufficient,  531. 

Abbreviations,  531. 

Affidavit,  531. 

Extra  work,  531. 

Bank  book,  531. 

Dollars  and  cents  implied,  531. 

Oral  pleading,  531. 

Affidavit  in  reolevin,  531. 

Memorandum  check,  531. 

Bill  without  file  mark,  531. 

In  suits  upon  accounts  and  notes,  531,  532. 

Definiteness,  532. 

Not  more  than  party  bound  to  prove,  532. 

As  specific  as  circumstances  allow,  532. 

Gist  of  the  demand,  532. 

On  a  claim,  532. 

For  growing  crop,  532. 

Instances  of  sufficient  bills,  532. 

Instances  of  insufficient  bills,  533. 

Where  party  sets  up  assigned  claim,  533,  534. 

Time  is  important,  534. 

"  Divers  times"  between  certain  dates,  534. 

Dates  omitted,  534. 

"  On  or  about,"  534. 

Videlicet,  534. 

Test  as  to  definiteness,  534. 
Verification,  534. 

Required  by  statute  sometimes,  534. 

When  bill  required  by  order  of  court,  534. 

Waiver  of  objection,  534,  535. 
Objections  for  defects,  535. 

Technical  inaccuracies,  535. 

Errors  or  discrepancies,  535. 

Accounts  sued  on,  535. 

Nonjoinder,  535. 

Mistakes  in  name,  535. 

Partnership  informally  shown,  535. 

Technically  inaccurate,  535. 

The  only  valid  objection,  535. 

Objections  on  or  after  trial,  535. 
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More  specific  bill. 

Motion  to  make  more  specific,  535. 

Objection  not  taken  by  demurrer,  536. 

Bill  filed  with  answer,  536. 

Vagueness,  536. 

Entire  omission,  536. 

Where  no  call  for  more  specific  bill,  536. 

Motion,  536. 

What  should  be  pointed  out,  536. 

Should  not  call  for  more  than  original  order,  536. 

Where  party  has  omitted  particulars  of  one  of  his  causes  of  action, 
536. 

Where  party  furnishes  unsatisfactory  bill,  536. 

Addressed  to  discretion  of  court,  536. 

"  Agreement,"  "sundry  services,"  etc.,  536. 

Requirement  of  dates,  etc.,  536. 
Amendments. 

Amendable  like  pleading,  537. 
Abandonment  of  bill  at  trial,  537. 
Adding  items  at  trial,  537. 
Oppressive  terms,  537. 
Amendment  rendered  unnecessary,  537. 
Not  within  scope  of  declaration,  537. 
Striking  out  part,  537. 
At  common  law.     Leave  of  court,  537, 
Construction. 

Construed  in  connection  with  pleading,  538. 
Applies  to  common  and  special  counts,  538. 
Not  a  special  contract,  538. 
Construction  upon  demurrer,  538. 
Applicable  to  any  count,  538. 
Failure  to  furnish. 

Effect  in  general,  538. 

Time  to  plead,  538. 

Operation  as  a  stay,  538. 

Connecticut  rule,  539. 

Precluding  evidence,  539. 
Remedy,  539. 

Non  pros,  and  dismissal,  539. 

Furnishing  bill  after  motion  for  non  pros.,  539. 

Rule  nisi,  etc.,  539. 

General  and  special  counts,  539. 

Striking  out  pleading,  539. 
Relation  of  till  to  evidence. 

Restriction  of  evidence,  539. 

Bill  limits  demand  and  restricts  proof  to  matters  specified,  539. 

Instances  of  bill  restricting  proof  and  limiting  demand,  540. 

Instances  of  bills  insufficient  and  evidence  excluded,  541. 

Where  bill  has  not  misled  opposite  party  cannot  take  advantage 
of  it,  541. 

Where  no  bill  has  been  demanded,  542. 
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Relation  of  bill  to  evidence— G?m//««^«/. 

Generality  of  pleading  waived,  542. 
Matter  collateral  to  main  issue,  542. 
Evidence  of  adversary,  542. 
Order  of  court  excluding  evidence,  542. 
Bill  as  evidence  per  se,  542. 

Whenever  pleading  would  be  evidence,  542. 
When  so  used  must  be  taken  as  a  whole,  543. 
Weight  a  question  for  jury,  543. 
Variance  between  bill  and  pleading. 

Irreconcilable  variance  fatal  on  demurrer,  543. 
Accord  and  satisfaction.     Open  account,  543. 
Immaterial  variance,  543. 
Surplusage,  543. 
Specific  actions. 

On  contracts  generally,  543. 

Counts  in  special  assumpsit,  543. 
Common  money  counts,  543. 
Loss  of  profits,  543. 
Accounts,  543. 

Particulars  frequently  called  for,  543. 
Definition,  543. 
Both  debit  and  credit,  544. 
Gross  amounts  of  invoices,  etc.,  544. 
Accounts  rendered,  544. 
Accounts  settled,  544. 
Account  stated,  544. 

Statutory  provisions  as  to  particulars,  544. 
Proper  matters  of  account,  545. 
Goods  sold  and  delivered,  545. 
Goods  consigned  to  be  sold,  545. 
Money  had  and  received,  545. 
Work  done  and  materials  furnished,  545. 
Building,  546. 
Work  on  house,  etc.,  546. 
Literary  services,  546. 
Services  in  promoting  corporation,  546. 
Particulars  of  defense,  546. 
Particulars  of  estimated  damage,  546. 
Successive  acts  of  service,  546. 
Services  of  attorneys  and  physicians,  547. 
Action  to  set  aside  fraudulent  conveyance,  547. 

Application  addressed  to  discretion  of  court,  547. 
Allowance  depends  upon  particular  circumstances,  547. 
Particulars  of  defense,  547. 
Parties  receiving  fraudulent  payments,  548. 
Divorce,  548. 

Bill  of  particulars  allowed,  548. 
Adultery,  548. 
Cruelty,  548. 
Dower,  548. 
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BILLS  OF  PARTICULARS. 
Specific  dSiK\QXi%  —  Contimted. 

Particulars  may  be  ordered,  548. 
Replevin,  548. 

Discretion  of  court  to  order  particulars,  548. 
Particulars  of  alleged  fraud,  548. 
Immaterial  particulars,  548. 
Improper  terms,  549. 
Rule  in  Nebraska,  549. 
Real  actions  and  ejectment,  549. 

Either  party  may  require  bill,  549. 
Pedigree,  549. 

Ownership — no  record  title,  549. 
Facts  known  to  attorney,  549. 
Under  North  Carolina  code,  549. 
In  Indiana,  549. 
Specific  performance,  and  damages,  549. 
Particulars  have  been  allowed,  549. 
Prospective  profits,  549. 
Title  to  office,  550. 
Particulars  may  be  ordered,  550. 

Qtio  warranto,  550. 
Torts,  550. 

Particulars  demandable,  550. 
Reasons  for  belief,  550. 
Unliquidated  damages,  550. 
In  Indiana,  Michigan,  and  Arkansas,  550. 
Actions  based  upon  negligence,  550. 
Particulars  of  negligence,  550. 
Defense  of  contributory  negligence,  550. 
Death  by  wrongful  act,  551. 
In  Illinois,  551. 

Injuries  received  from  negligence,  551. 
Pain  and  anguish,  551. 
Where  damages  depend  upon  proof,  551. 
Conspiracy,  conversion,  and  escape,  551. 
In  conspiracy  cases,  551. 
Action  for  boycotting,  551. 
Action  for  blacklisting,  551. 
Customers  lost,  551. 
Conspiracy  to  withhold  evidence,  551. 
Fraudulent  composition,  551. 
False  accounts  and  bills,  552. 
Not  to  disclose  proof,  552. 
Action  for  conversion,  552. 

List  of  securities  converted,  552. 
Misappropriating  bank  funds,  552. 
Particulars  of  defense,  552. 
Action  for  escape,  552. 
Libel  and  slander,  552. 

Particulars  fraudulently  ordered,  552. 
Names  and  addresses.     Particulars  of  damage,  553. 
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]  ILLS  OF  PARTICULARS. 
S,.eci<iC  actions — Continued. 

Action  for  slander  of  title,  553. 
Where  no  special  damage  claimed,  553. 
Not  to  disclose  proof,  553. 

Defendant  may  be  compelled  to  give  bill,  553. 
Defendant  pleading  justification,  553. 
Special  counts  must  be  shown  to  require  bill,  553. 
Malicious  prosecution,  553. 

Maliciously  suing  out  attachment,  553. 
Seduction  and  crim.  con.,  554. 

Bill  of  particulars  allowed,  554. 
Gifts,  etc.,  and  "  seductive  wiles,  '  554. 
Particulars  of  defense,  554. 
Trespass  quart  clausum,  554. 

When  particulars  ordered,  554. 
Qui  tarn  actions  and  criminal  prosecutions,  554. 
No  distinction  between  civil  actions,  554. 
Special  matter,  554. 
Discretion;  exception,  554. 
Embezzlement,  554. 
Common  barrator,  555. 
Nuisance,  555. 
Common  gambler,  555. 
Fraudulent  pretenses,  555. 
Not  a  part  of  record,  555. 
Utility  of  particulars  in  criminal  cases,  555. 

BILLS   OF   PEACE. 

See  also  Bills  Quia  Timet. 
Definition. 

A  kind  of  bill  in  equity,  556. 
Mere  institution  of  bill,  556. 
Compared  with  bills  quia  timet,  556. 
Division  into  two  classes,  557. 
Grounds  of  jurisdiction  generally. 

To  prevent  multiplicity  of  suits,  557. 
To  restrain  oppressive  litigation,  557. 
To  prevent  irreparable  mischief,  557. 
Settling  common  right  by  decree,  557. 
Where  subject  is  not  of  an  equitable  nature,  557. 
Sufficient  unity  of  interest,  557. 
Requisites  of  jurisdicion. 

Plaintiff  establishing  right  at  law,  558. 

Personal  property,  558. 

Number  of  suits,  558. 

Where  suits  to  be  restrained  are  suits  in  equity,  558. 

Number  and  relation  of  parties,  558. 

Right  must  affect  many  persons,  558. 

Bill  must  be  filed  on  behalf  of  all,  558. 

Multifariousness,  558,  559. 

Several  infringers,  559. 
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BILLS  OF  PEACE. 

Requisites  of  jurisdiction— C^«i'?«Mf a'. 

Defendants  with  distinct  rights,  559. 
Instance  of  jurisdiction,  559. 
Suits  as  to  tithes,  559. 
Suits  between  landlord  and  tenant,  559. 
Suit  by  owner  of  mill,  559. 
Suits  between  numerous  persons  claiming  similar  rights  in  land, 

559- 
Suits   to   prevent    judgment   creditors  from   severally  enforcing 

claims  against  insolvent,  560. 
RecorJ  title  imperfect,  560. 

Claimants  threatening  to  take  possession  and  improve,  560. 
Titles  under  pre-emption  and  homestead  laws,  560. 
Where  defendants  were  in  part  possession,  560. 
Claimants  under  court  sale,  561. 

Conflicting  titles  from  a  patentee  and  his  heirs,  561. 
Littoral  proprietors,  561. 

Execution  creditor  and  subsequent  grantees  of  debtor,  561. 
Receiver  and  creditors,  561. 
Mortgagee  and  creditors,  561. 
Controversy  between  carrier  and  owners   respecting  insurance, 

562. 
Sheriff  and  beneficiaries  of  certain  fines,  562. 
When  jurisdiction  will  not  be  assumed,  561. 

Party  claiming  in  contradiction  to  public  right,  562. 
Where  remedy  at  law,  562. 
Where  question  of  law  merely  at  issue,  562. 
Where  consolidation  of  actions  is  sought,  562. 
Numerous  cases  in  justice's  court,  562. 
In  cases  of  the  second  class,  562. 

Repetition  of  unsuccessful  claims  to  land,  562,  563. 

Jurisdiction  not  dependent  on  number  of  trials  had,  563. 

Number  of  suits  at  law,  563. 

Two  verdicts  for  plaintiff  and  two  for  defendant,  563. 

One  trial  only,  563. 

Doubtful  case,  563. 

Discretion  of  court,  563. 

Controverted  facts  or  a  question  of  law,  563. 

Suits  instituted  but  abandoned,  563. 

Other  grounds  than  number  of  trials,  564. 

No  opportunity  for  trial  at  law,  564. 

Complainant  must  be  in  possession  of  property  and  hold  legal 

title,  564. 
Statutory  extension  of  jurisdiction,  564. 

Effect  of  statute  making  action  of  ejectment  conclusive,  564. 
Repeated  attempts  to  tax,  564. 
Replevin  and  trover,  564, 
In  analogous  cases,  565. 

Cases  not  strictly  within  scope  of  original  bills,  565. 
Combined  suits  of  numerous  parties  for  damages,  565. 
Bills  by  corporation  to  restrain  similar  suits  against  it,  565. 
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BILLS  OF  PEACE. 

Requisites  of  jurisdiction— Cb»//M»^</. 

Damages  by  bursting  of  water  works,  565. 

Damages  by  construction  of  railroad  and  canal,  565. 

Excessive  charges  by  railroad  company,  565. 

Personal  liability  of  numerous  directors,  565. 

Suits  between  one  railroad  and  the  stockholders  of  another,  566. 

Suits    on    numerous    notes    or  bonds  having  common   source    of 

issue,  566. 
Numerous  creditors  of  insolvent  firm,  566. 
Insurance  companies  and  insured,  567. 
Multifariousness,  567. 
To  restrain  repeated  trespasses,  567. 
To  establish  disputed  boundary,  567. 
To  restrain  collection  of  taxes,  567. 
Strict  rules  relaxed  in  analogous  cases,  567. 
Extent  to  which  equity  will  go  in  upholding  bills  of  this  nature, 

567. 

BILLS    OF    REVIEW. 
Definition  and  use. 

Bill  to  reverse  or  modify  a  decree,  570. 
Decree  must  be  enrolled,  570. 
What  constitutes  enrolment,  570. 
Finality  of  decree,  570. 
Interlocutory  decrees,  570. 
Modification  of  final  decree,  570. 
Error  of  law  apparent  on  face  of  decree,  571. 
Review  upon  petition  for  rehearing,  571. 
Second  bill  of  review,  571. 
Review  of  divorce  decree,  571. 
Third  persons  protected,  571. 
On  account  of  new  facts  discovered,  571. 

Facts  which  could  not  have  been  used  before  decree  was  made,  571. 
Technical  classification,  572. 
Review  of  void  decree,  572. 
Want  of  equity  in  original  bill,  572. 
Prevalence  of  bills  of  review,  572. 
Certain  applications  treated  as  bills  of  review,  572. 
Defective  bills  of  review,  573. 
Review  of  consent  decrees. 

Whether  bill  of  review  lies,  572. 
Wrong  insertion  by  clerical  error,  573. 
Consent  obtained  by  fraud  or  mistake,  573. 
Jurisdiction  of  the  bill. 

In  the  same  court,  573. 

Bill  of  review  must  be  filed  in,  573. 

Exception — want  of  jurisdiction  originally,  573. 

Statutory  power  not  retrospective,  573. 

Statutory  successor  of  extinct  court,  573. 

Intention  to  abandon  appeal.  574. 

Mere  prayer  for  appeal,  574. 
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Jurisdiction  of  the  \A\\— Continued. 

Reversal  on  appeal,  574. 
Diverse  citizenship  in  federal  courts,  574. 
After  decision  on  appeal,  574. 

After  decision  by  appellate  court,  and  cause  remanded,  574. 

Where  ground  of  error  is  newly  discovered  matter,  574. 

Leave  by  appellate  court,  575. 
Review  by  appellate  courts,  575. 
Error  apparent. 

What  constitutes  generally,  575. 

Decree  contrary  to  statutory   enactment,  575. 

Want  of  statutory  notice,  575. 

On  insufficient  affidavit,  575. 

Premature  decree  of  sale,  575. 

Decree  without  jury  trial,  575. 

Illegal  decree />-^  confesso,  575. 

Enforcing  lien  contrary  to  law,  575. 

Question  of  jurisdiction,  575. 

Decree  based  upon  invalid  statute,  576. 

Recitals  in  decree  conclusive,  576. 

Error  apparent  and  error  in  the  decree,  576. 

Decree  contrary  to  settled  rules  of  law,  576. 

Decree  at  variance  with  forms  and  practice,  576. 

Instances  of  errors  apparent  and  not  apparent,  576,  577. 

Presumption  of  regularity,  578. 
Formal  irregularities  and  matters  in  discretion,  577,  578. 
Must  be  prejudicial,  578. 

Bill  not  maintainable  by  one  not  prejudiced,  578. 

Defect  of  parties,  578. 

Original  bill  without  equity,  578. 
The  face  of  the  decree,  578. 

How  to  ascertain  if  there  be  error,  578. 

Commissioner's  report,  579. 

Decree  omitting  facts,  579. 

Affidavits  after  decree,  579, 
Matters  of  fact,  579. 

Cannot  be  inquired  into,  579. 

Waiver  of  lien,  579. 

Ownership  of  attached  property,  580. 
onclusions  from  admitted  facts,  580. 

Rule  in  Ohio,  580. 
Newly  discovered  matter. 

Requisites  of  the  new  matter,  580. 

Must  be  relevant  and  material,  580. 

Pertinency  to  the  issue,  580. 

New  evidence  in  parol,  580. 

Must  relate  to  the  decree  itself,  581. 

Change  of  ruling,  581. 

Must  have  changed  the  result  if  brought  forward,  580,  581. 

Must  not  have  been  known,  581. 

Discovery  since  publication,  582. 
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Newly  discovered  matter — Continued. 

Vacation  of  collateral  decree,  582. 
To  a  point  not  in  issue,  582. 
Erroneous  advice  of  counsel,  582. 
Ignorance  of  pendency  of  suit,  582. 
Decree  after  death  of  a  party,  582. 
Evidence  known,  582. 

Evidence  impeaching  defendant's  answer,  582. 
Discovery  of  defense,  582. 

Imputed  knowledge  of  attorneys  or  agents,  582. 
Knowledge  of  predecessor,  582. 

Could  not  have  been  known  by  use  of  reasonable  diligence,  582,  583. 
Infants  and  administrators,  583. 
New  evidence  as  to  mental  capacity,  583. 
Objection  too  late  on  appeal,  583. 
Evidence  merely  cumulative,  583. 
Evidence  to  impeach  witnesses,  583. 
Time  for  filing. 

For  error  apparent,  583. 

Within  time  allowed  for  bill  or  writ  of  error,  583,  584. 

Statutory  extension  of  time  unconstitutional,  584. 

Computation  of  time,  584. 

Pleading,  585. 

In  case  of  plaintiff's  disability,  585. 
For  new  matter,  585. 

Within  discretion  of  court,  585. 

Governed  by  the  equities  of  the  particular  case.  585. 

Laches  of  petitioner,  585. 

Objection,  how  taken,  585. 

Petition  for  leave,  585. 
Performance  of  decree. 

Before  bill  of  review  can  be  filed,  585. 
When  performance  dispensed  with,  586. 
Leave  to  file. 

When  necessary,  586. 

For  error  apparent,  586. 

For  newly  discovered  matter,  587. 

For  error  apparent  and  new  matter,  587. 

Charge  of  fraud  in  obtaining  decree,  587. 
How  obtained,  587. 

By  petition,  587. 

Supported  by  affidavit,  587. 

Setting  forth  new  matter,  588. 

Showing  that  new  matter  came  to  the  knowledge  of  applicant, 
588. 

Showing  reasonable  diligence,  588. 

Counter  affidavits  admissible,  588. 
Discretion  of  court.  588. 

Bill  of  review  for  new  matter,  588. 

When  refused,  though  facts  would  change  decree,  589. 
Effect  of  refusal  of  leave,  589. 
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BILLS  OF  REVIEW. 

Leave  to  X\\z— Continued. 

Effect  of  filing  without  leave,  589,  590. 
Parties  to  the  bill. 

None  but  parties  and  privies,  590. 
All  parties  to  original  decree,  590. 
Party  must  be  prejudiced.  590. 
Bill  by  infant  not  a  party,  590. 
Purchasers  at  judicial  sale,  590. 
Want  of  necessary  parties,  591. 
Security  on  filing  the  bill, 

English  and  American  practice,  59I. 
Deposit  nunc  pro  tunc,  591. 
Court  may  dispense  with,  591. 
Frame  of  the  bill. 

Stating  part,  591. 

Former  bill  and  proceedings  thereon,  591. 

Waiver  of  defect,  592. 

Bill  for  error  apparent,  592 

The  decree  and  the  prejudicial  point,  592. 

Great  strictness,  592. 

Ground  of  review  or  new  matter  to  impeach  decree,  582. 

Multifariousness,  592. 

Leave  obtained  to  file,  593. 

Traverse  of  leave  to  file,  593. 

Prejudice  to  plaintiff's  interest,  593. 

Benefit  to  plaintiff  by  reversal,  593. 
Prayer,  593. 

That  decree  be  reviewed  and  reversed,  593. 

Where  decree  has  been  carried  into  execution,  593. 

In  bill  to  review  reversal  of  former  decree,  593. 
Revivor  and  supplement,  593. 
Signature,  etc,,  593. 
Process  on  the  bill. 

Same  as  in  original  bill,  593,  594. 
Where  defendant  beyond  jurisdiction,  594. 
Service  upon  solicitor  in  original  suit,  594. 
Effect  of  filing  the  bill. 

Suspension  of  decree,  594. 
Prevention  of  execution  of  the  decree,  594. 
Expressly  restraining  defendant  from  proceeding,  594. 
Defenses  to  and  proceedings  on  the  bill. 
For  error  apparent,  594. 

Plea  of  the  decree,  594. 

Demurrer  against  opening  the  enrolment,  594. 

Plea  of  enrolment,  594. 

Scope  of  demurrer,  594. 

When  answer  equivalent  to  demurrer,  594. 

Demurrer  alone  as  proper  defense,  594. 

Argument  of  demurrer,  594. 

Admissions  by  demurrer,  594, 

Defenses  proper  for  plea,  595. 
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BILLS  OF  REVIEW. 

Defenses  to  and  proceedings  on  the  bill — Continued. 

Effect  of  sustaining  demurrer,  595. 

Amendment  after  demurrer  sustained,  595. 

Allowance  of  demurrer  as  res  adjudicata  595. 

Effect  of  overruling  demurrer,  595. 

Proceedings  upon  opening  enrolment,  595. 

Leave  to  amend,  595. 

New  defense,  595. 

Setting  aside  sale  on  execution,  595. 

Enjoining  execution,  595. 

Pleading  length  of  time,  595,  596. 

Exceptions  of  infancy,  coverture,  and  the  like,  596. 
For  new  matter,  596. 

Objection  by  way  of  demurrer,  596. 

Answer  after  demurrer  overruled,  596. 

Dismissal  on  demurrer  sustained,  596. 

Demurrer  overruled — plaintiff  reading  bill  or  answer  as  at  a  re- 
hearing, 596. 

Traverse  of  allegations,  596. 

Matter  improper  for  answer,  596. 

Objection  by  plea,  596. 
Restitution  upon  sustaining  bill. 

Ordering  restitution  of  money  paid  under  decree,  596. 
Effect  of  reversal  on  purchaser. 
Conflict  of  opinion,  597. 

Whether  purchaser  bound  by  reversal  on  bill  of  review,  597. 
Purchaser   acquiring   title   after   time   within    which    appeal  can   be 

taken,  597. 
Costs. 

To  prevailing  party,  597. 
Discretion  of  court,  597. 
Denying  cost  to  plaintiff,  597. 
Bills  in  nature  of  bills  of  review. 
Nature  and  use,  597. 

Before  decree  enrolled,  597. 

Petition  for  rehearing,  59S. 

To  bring  new  matter  before  court,  598. 

Supplemental  bill,  598. 

Leave  of  court,  598. 

Security  for  costs,  598. 
Supplemental  bill,  etc.,  without  leave,  598. 
Parties,  598. 
Frame  of  bill,  598. 

BILLS    QUIA    TIMET. 
Definition,  599. 
History,  599. 
Modern  practice,  599. 
Audita  querela,  599. 
When  maintainable,  599. 
Nature  of  relief,  600. 
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BILLS  QUIA    TIMET. 

Facts  to  be  shown,  600. 
Jurisdiction,  600. 
Statutory  remedies,  600. 
Federal  courts,  600. 

BILLS    TO    ENFORCE    DECREES. 
Definition,  601. 
Equity  jurisdiction,  601. 
Nature  of  bill,  601,  602. 

As  an  original  bill,  601,  602. 

Partly  original  bill  and  partly  in  nature  of  original  bill,  602. 

As  a  bill  of  revivor,  602. 

As  a  supplemental  bill,  602. 
When  maintainable,  602. 

Generally,  602. 

Present  English  practice,  602. 

Sequestration  of  choses  in  action,  602. 

By  person  not  a  party,  603. 

What  decrees  enforced,  603. 

Judgment  of  inferior  court,  603, 
Decree  must  be  final,  604. 
Decrees  of  state  and  federal  courts,  604. 
The  enforcement,  604. 

Simple  enforcement,  no  variation,  604. 

In  case  of  mistake,  604. 

To  attain  justice,  604. 

If  decree  is  inequitable,  604. 

Qualified  relief,  605. 

Consent  decree,  605. 

Who  can  call  decree  in  question,  605. 
Demurrer,  606. 
Plea,  606. 

BILLS    TO    IMPEACH    DECREES   AND   JUDGMENTS. 
Scope  of  article  and  definitions,  60S. 
Bills  to  impeach  decrees. 

For  fraud  in  general,  608. 

Impeachment  by  original  bill,  608. 

Formal  bill  necessary,  608. 

Proceeding  by  motion  or  petition  not  effective,  608. 

Interlocutory  decree,  608. 
Consent  decrees,  608. 
Decree  pro  confesso,  608. 
For  surprise,  accident,  etc.,  608. 

Impeachment  by  original  bill,  608. 

Void  decree  for  a  sale,  609. 

Improper  use  of  decree,  609. 

The  general  rule  and  its  exceptions,  6og. 

Relief  by  petition  or  motion,  6og. 

Technical  character  of  bill,  610. 

Original  bill  in  nature  of  bill  of  review,  610. 

Original  bill  in  its  essential  features,  610. 
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INDEX. 
e:lls  to  impeach  decrees  and  judgments. 

Bills  to  impeach  decrees — Continued. 

Denomination  of  bill  immaterial,  6io. 
Without  leave  of  court,  6io. 

Bill  may  be  filed  without  leave,  6io. 

Notice  of  hearing  of  petition  for  leave,  6io. 

Where  bill  combines  other  features,  6io. 

Where  leave  unnecessarily  asked,  6ii. 

Based  on  fraud  in  fact  or  fraud  in  law,  6ii. 
Proof  of  fraud,  and  relief  thereon,  6ii. 

Fraud  is  principal  point  and  must  be  established,  6ll. 

Restoration  of  parties  to  their  former  situation,  6ii. 

Prejudice  to  third  persons  acting  bona  fide,  6ii. 

Where  defendant  not  served,  612. 

Purchaser  with  knowledge,  612. 
Indirect  fraud,  612. 
Bills  by  infants,  persons  non  compos  mentis,  etc.,  6l2. 

Remedy  by  original  bill,  612. 

No  leave  of  court  necessary,  612. 

Bona-fide  purchasers,  612. 

Where  infants  are  plaintiffs,  612. 

Consent  or  compromise  decree,  612. 

Bill  filed  during  minority  of  infant,  613. 

Bill  filed  after  infant's  majority  attained,  613. 

Decree  against  lunatic,  613. 
Requisites  of  bill  to  impeach  for  fraud,  613. 

Must  state  decree  and  prior  proceedings,  613. 

Stating  fraud  in  detail,  613. 

The  prayer,  613. 

Praying  for  collateral  or  alternative  relief,  613. 

Difference  between  bill  of  review  and  bill  for  fraud,  613. 

Where  several  defendants,  614. 

Enjoining  foieign  decrees,  614. 

Will  enjoin  its  own  decrees,  614. 
Multifarious  remedies,  614. 

Bill  not  maintainable,  614. 

Several  purchasers  under  decree,  614. 
Defenses,  614. 

Decree  set  up  as  bar,  614.  ' 

Judgment  in  ejectment,  615. 

Judgments,  615. 

Answer  denying  fraud,  615. 

Demurrer  for  want  of  equity,  615. 

Costs,  615. 

Time  within  which  filed,  615. 
Bills  to  impeach  judgments. 

Equitable  jurisdiction  in  general,  615. 

Power  of  courts  of  equity,  615. 

Judgment  in  criminal  action,  616. 

Verdicts,  awards,  and  private  acts  of  legislature,  616. 

Orders  and  decrees  of  orphan's  court,  616. 

Collateral  attack,  616. 
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BILLS  TO  IMPEACH  DECREES  AND  JUDGMENTS. 
Bills  to  impeach  judgments — Continued. 

Power  inherent  in  equity  jurisdiction,  6i6. 

Power  cautiously  exercised,  6i6. 

Where  relief  at  law,  6i6. 

Use  of  power  declining,  617. 

Statutes  giving  relief  not  exclusive,  617. 
Method  of  invoking  relief,  617. 

Original  bill  in  nature  of  bill  of  review,  617. 

Distinguished  from  bill  to  impeach  for  fraud,  617. 
Grounds  for  relief,  617. 

Various  and  well-defined  grounds,  617. 

Fraud,  mistake,  accident,  surprise,  etc.,  617. 

Character  of  relief  granted,  618. 

Supervision  of  chancery  over  other  tribunals,  618. 

No  vacation  of  judgment,  619. 

Relief  indirect  being  addressed  to  person,  619. 

By  enjoining  the  judgment,  619. 

Where  retrial  takes  place,  619. 

No  direct  award  of  new  trial,  620. 

Ordering  acknowledgment  of  satisfaction,  620. 

Compelling  account  for  amount  collected,  620. 

Enjoining  a  part,  620. 

Improper  use  of  judgment,  620. 

Temporary  injunction,  620. 
Parties  to  the  bill. 

All  parties  to  original  judgment  or  decree,  620. 
Parties  plaintiff,  621. 

Original  parties  or  their  privies,  621. 

Persons  having  interest  in  result,  621. 

Stockholders,  621. 

Stranger  tp  judgment,  621. 

Judgments  in  fraud  of  creditors,  622. 

Receiver  of  corporation.  622. 
Parties  defendant,  622. 

Plaintiff  in  original  judgment  or  decree,  622. 

Plaintiff's  personal  representative,  622. 

Person  substantially  interested,  622. 

Suit  to  enjoin  public  nuisance,  622. 

Joint  judgment  debtors,  622. 

United  States  as  a  defendant,  622. 
Jurisdiction  of  the  bill. 

Within  the  state,  622. 

Beyond  the  state,  623. 

Where  court  rendering  judgment  had  no  jurisdiction,  623. 

Impeaching  decree  of  appellate  court,  623. 

State  and  federal  courts.  624. 

The  general  rule,  624. 

Test  of  power  of  foreign  tribunal,  625. 

When  relief  denied,  625. 

Ancillary  jurisdiction  of  federal  court,  625. 
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FILLS  TO  IMPEACH  DECREES  AND  JUDGMENTS. 
Allegations  and  proof. 

Valid  and  meritorious  defense  to  action,  626. 
Must  set  out  foreign  decree  or  judgment,  626. 
Circumstances  relied  on  to  obtain  relief,  626. 
Meritorious  case  must  be  made  out,  626. 
Showing  complainant  actually  damaged,  626. 
Where  defendant  not  served,  627. 
Facts  constituting  defense,  627. 
Excuse  for  failure  to  make  defense,  627. 
Absence  of  remedy  at  law,  627. 
Averment  of  fraud,  627. 

All  circumstances  to  be  stated,  627. 

General  allegation  not  enough,  627. 

Fraud  as  foundation  for  decree  or  judgment  complained  of,  628. 

Bill  for  new  trial,  628. 
Proof  of  fraud,  628. 

Affidavit  to  bill,  628. 

Proof  to  satisfaction  of  court,  628. 

Burden  of  proof,  62S. 

Proof  must  be  satisfactory,  628. 

Must  be  clear  and  certain,  629. 
What  constitutes  fraud. 

Determined  by  particular  circumstances,  629, 

Rule  for  determination,  629. 

Fraud  must  be  something  extrinsic  and  collateral,  630. 

Must  be  fraud  in  obtaining  judgment,  630, 

Perjury,  630. 

Rule  in  England,  631. 

Conviction  of  perjury,  631, 

Conflicting  authorities,  631. 
Where  witness  is  mistaken,  631. 
Forged  instrument,  631. 
Intent,  631. 

Showing  a  mala  metis,  631. 

Where  complainant  not  actually  injured    631. 

Intent,  without  more,  not  sufficient,  631. 
Fraud  between  coparties,  631. 
Laches. 

Party  must  show  freedom  from  laches,  631,  632. 

Excuse  for  delay,  632. 

What  delay  amounts  to  laches,  632. 

Computation  of  time,  632. 

Objection,  how  taken,  632. 

BILLS  TO  PERPETUATE  TESTIMONY. 
See  cross-references,  633. 

BILLS  TO  REMOVE  CLOUD. 
See  cross-reference,  633. 

BLACKMAIL. 

See  cross-reference,  633. 
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BLASPHEMY. 

Definition  633. 
Indictment,  634. 

In  accordance  with  statute,  634. 

The  whole  conversation,  634. 

Alleging  exact  words,  634. 

Words  spoken  profanely,  634. 

Instance  of  sufficient  indictments,  634. 
Plea  sufficiently  descriptive,  634. 

BONDS. 

Bonds  inattachment  proceedings  ;  necessity,  form,  and  requisites  of .    See 

Attachment. 
Action  on  arbitration  bonds.     See  Awards. 
Bail  bonds  and  recognizances.     See  Bail  in  Civil  Cases;    Bail  and 

Recognizances  in  Criminal  Cases. 
Security  for  maintenance  of  bastards.     See  Bastardy. 
Bill  of  particulars  in  action  on  bond,  523. 
Definition,  637. 
Form  of  action. 

At  common  law,  637. 
Remedy  in  equity,  637. 
Lost  bonds,  637. 
Defective  bonds,  637. 
Mutual  accounts,  637. 
Bond  having  effect  as  judgment,  637. 
Summary  proceedings,  637. 
Joinder  of  actions. 

At  common  law,  638. 
Dependent  upon  form  of  action,  638. 
Count  in  covenant  with  count  in  debt,  638. 
Under  the  code,  639. 
Parties. 

Plaintiffs,  639. 

At  common  law,  639. 
»  Under  the  code,  640. 

Where  bond  is  assigned,  640. 

Trustees,  640. 

Construction  of  bond,  641. 
Joinder  of  plaintiffs.  641. 

All  the  obligees  on  bond,  641. 

One  of  -everal  obligees,  641. 

Bond  joint  in  form  but  several  in  subject  matter,  641. 

Death  of  obligee,  642. 

Refusal  to  join,  642. 
Defendants,  642. 
Joinder  of  defendants,  642. 

Joint  obligees  to  be  jointly  sued,  642. 

Where  bond  is  joint  and  several,  643. 

Liability  passing  to  survivors  and  representatives,  643. 

Under  the  code,  643. 

Federal  courts,  643. 
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BONDS. 

Parties — Continued. 

Attachment  proceedings,  643. 

Obligees  must  sue,  643. 

Third  person  cannot  sue,  643. 

Bond  payable  to  state,  644. 

Joinder  of  plaintiffs,  644. 

Defendants,  644. 

Forthcoming  or  bail  bonds,  644. 
Complaint  or  declaration. 

Stating  bond  according  to  legal  effect,  645. 
Allegation  as  to  date  of  bond,  645. 

Where  merits  of  case  are  affected,  645. 
Allegation  as  to  execution  and  delivery,  645. 
Allegation  as  to  consideration,  646. 
Where  action  is  by  assignee,  646. 
Name  of  obligees,  646. 

Contract  by  wrong  Christian  name,  646. 

Misnomer,  646. 
Suit  in  right  name,  646,  647. 
Allegation  of  demand  and  request,  647. 
Allegation  of  nonpayment,  647. 

Assignees,  647. 

Co-obligecs,  647. 

Sufficient  averments,  647. 

Official  bonds,  647. 
Indemnity  bonds,  648. 
Actual  damages  to  be  shown,  648. 
Mutilated  or  defective  bonds,  648. 
Lost  bonds,  649. 
Conditions,  649. 

Must  be  set  out,  649. 

General  mode  of  pleading  allowed,  650. 

Amendments,  650. 

Concurrent  conditions,  650. 

Manner  of  statement,  650. 
Attachment  bonds,  651. 

Setting  out  bond  in  breach  of  conditions,  651. 

Sufficient  ground  for  attachment,  651. 

Bond  foundation  of  action,  652. 

Allegation  of  discharge  of  attachment,  652. 

Damages  sustained,  652. 

Attorney's  fees,  652. 
Forthcoming  bonds,  652. 
Assignment  of  breaclies. 

The  statute  of  8  and  9  Wm.  III.     Its  object  and  effect,  652,  653. 
Plaintifif  bound  to  suggest  breaches,  653. 
Where  no  breach  need  be  assigned,  654. 
Where  to  assign  the  breaches,  654. 

In  complaint  or  declaration,  654. 

Under  the  code,  655. 

At  common  law,  655. 
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BONDS. 

Assignment  of  breaches — Continued. 
Departure,  656. 
Suggestion  on  record,  656. 
New  assignment,  656 
Manner  of  assignment,  656. 

Negativing  conditions,  656. 

Liquor  bonds,  657. 

Production  of  certificate,  657. 

Sheriff's  bonds,  657. 

Assignment  according  to  meaning,  657. 

Bond  to  perform  award,  657. 

Where    general    assignment    does    not    necessarily   amount    to 

breach,  657. 
Building  contracts,  657. 
Justice's  bond,  657. 
Bond  to  honor  draft,  657. 
Showing  date,  657. 
Details  and  account,  658. 
Designation  of  breach,  658. 

Arbitration  bond,  659.  1 

Attachment  bond,  659. 
Detinue  bond,  659. 
Bond  against  incumbrance,  659. 
Bond  for  deed,  659. 
Fact  admitted,  659. 
Arrest  of  judgment,  659. 
Immaterial  allegations,  659. 
Several  breaches,  659. 
Several  counts,  660. 
Under  code  practice,  660. 
Alternative  conditions,  660. 
Time  of  commission  of  breach,  660. 
Certainty  and  definiteness  in  assignment,  661. 
Setting  out  ordinance,  662. 
Stating  manner,  662. 
No  direct  averment,  662. 
Lack  of  certainty  excused,  662. 
The  plea  or  answer. 

Averment  should  be  made  specifically,  662. 
General  plea  of  performance  not  enough,  662. 
Non  da7nnificatus ,  663. 

Alternative  condition,  663. 
Surrendering  leased  premises,  663. 
Prison  limits  bond,  663. 
Payment  of  money,  663. 
Non  est  factum,  663. 
Nil  debet,  664. 

Want  or  failure  of  consideration,  665. 
Nul  tiel  record,  665, 

Payment,  665.  • 

Fraud,  666.  ^ 
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BONDS 

The  plea  or  wnVH^v— Continued. 
Tender,  666. 
New  matter,  666. 

Must  be  specially  pleaded,  666. 

Duress,  infancy,  and  usury,  667. 

Void  conditions,  667. 

Illegal  bonds,  667. 

Arbitration  bonds,  667. 

Attachment  bonds,  667. 
Certainty,  667. 
Several  pleas,  668. 

At  common  law,  668. 

The  statute  of  Anne,  668. 

Practice  under  the  code,  668. 

Non  est  factum  and  nul  tiel  rtcorA,  668. 

General  performance  and  non  est  factuju,  668. 

Nil  debet  and  non  est  factum,  668. 

Non  est  factum  and  accord  and  satisfaction,  668. 

Non  est  factum  and  release,  668. 

Different  forms  for  same  defense,  668. 
Partial  defenses,  669. 
Joint  pleas,  66g. 
Departure  in  pleading. 

Must  be  avoided,  669. 
When  departure  takes  place,  669. 
The  judgment. 

On  bond  with  conditions,  670. 

Under  the  code,  670. 

Tobacco  bonds,  670. 

Scire  facias  on  the  judgment,  671. 

BOOK   DEBT. 

See  cross-reference,  672. 

BOOKS    AND    PAPERS. 

See  cross-reference,  672. 

BOUNDARIES   AND    FENCES. 
Introductory.    Jurisdiction. 

At  common  law,  672. 

Actions  of  ejectment  and  trespass,  672. 

Equity  jurisdiction,  673. 

Statutory  remedies  in  cases  of  disputed  boundaries,  673. 
Kind  ot  action. 

Proceeding  under  statute  is  a  special  proceeding,  674. 

Proceeding  in  Iowa,  674. 

Proceeding  in  Louisiana,  674. 

Suit  for  repairing  fence.     Action  on  the  case,  674. 
Requisites  of  C3mplaint. 

Allegation  of  plaintiff's  request  to  establish  line,  674. 

Cause  of  action  must  clearly  appear,  674. 
Points  of  procedure. 

Notice,  675. 
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BOUNDARIES  AND  FENCES. 
Points  of  Procedure— C(7«^?«Mi?t/. 

Parties,  675. 

Defendant's  answer,  675. 
Report  of  commissioners,  675. 
Questions  of  law,  676. 
Questions  of  fact,  676. 
Judgments,  677. 
Appeals,  677. 
Costs,  677. 
Indictment. 

Offense  punishable  as  crime,  677. 
Essential  ingredients  of  offense,  677. 

BREACHES. 

Assignment  of  breaches  in  actions  upon  bonds.     See  BoNDS. 

BREACH    OF    PEACE. 
Definition,  678. 
Complaint,  information,  or  indictment. 

Setting  forth  offense  with  certainty,  678. 
Should  recite  facts,  678. 
Language  of  statute,  678. 
Public  peace.     Schoolhouse,  678 
Allegations  of  intent,  679. 

Abusive  language  tending  to  breach  of  peace,  679,  680. 
Proceedings  to  prevent. 

Not  prosecution  of  an  offense,  680. 
Second  jeopardy,  680. 
By  whom  conducted,  680. 

Conservators  of  the  peace,  680. 

Statutory  tribunals,  680. 

Power  may  be  restricted,  680,  681. 
How  conducted,  681. 

Trammeling  defendant  in  securing  sureties,  681. 

In  the  name  of  the  state,  6S1. 

Without  a  relator,  681. 

Instituted  by  formal  complaint,  681. 
The  complaint,  proceedings  commenced  by,  681. 

Who  must  make,  681. 

Several  complainants,  681. 

Contents  of  complaint,  681. 

Alternative  statements,  681. 

Verity,  682. 

Statutory  forms,  682. 

Metaphorical  language,  682. 
Trial  and  verdict,  682. 
False  and  malicious  proceedings,  682. 
Appeals,  682. 

BREACH    OF    PROMISE   OF    MARRIAGE. 
Kind  and  form  of  action. 

Ex  contractu  and  not  ex  delicto,  683. 
Where  declaration  counts  tort-wise,  683. 
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BREACH  OF  PROMISE  OF  MARRIAGE. 
Kind  and  form  of  action — Continued. 
Remedy  by  attachment,  684. 
Arrest  of  defendant,  161,  684. 
Seduction  and  abandonment,  684. 
Misjoinder  of  actions. 

Breach  of  promise  and  money  counts,  684. 
Payment  of  money  part  of  original  contract,  684. 
Annuity  for  support  of  child,  684. 
Breach  of  promise  and  defamation  of  character,  684. 
Parties. 

Infant  as  plaintiff,  684. 

Infant  as  defendant,  684. 

Man  or  woman  as  plaintiff,  684. 

Paternit}'  of  child  and  alimony,  685. 

Husband  of  woman,  685. 

Personal  representative  of  defendant,  685. 

Birth  of  child,  685. 

Ante-nuptial  contract,  685. 

Damage  to  property,  685. 

Intermarriage  of  parties  equivalent  to  death,  685. 

Rule  in  North  Carolina,  685. 
Complaint  or  declaration. 

Allegation  of  marriageable  age,  686. 
Allegation  of  mutual  promise,  686. 

Sufficiency  of  form,  686. 

Identity  of  parties,  686. 

Date  blank,  686. 

Maturing  of  mutual  promise,  686. 

Promissor  a  married  man,  686. 
Time  and  place,  686. 

Averment  of  time  and  place  of  marriage,  686. 

General  promise,  687. 

Time  specified,  687. 

Time  fixed  by  agreement  subsequent  to  original  contract,  687. 

Talk  not  amounting  to  agreement,  687. 

When  a  specified  thing  is  done,  687. 

Videlicet,  687. 
Conditions,  687. 

Delicate  health.     Recovery,  687. 

Condition  embodied  in  the  law,  687. 
Breach,  687. 

Necessity  for  request  for  performance,  687,  688. 

Where  promise  is  to  marry  on  request,  688. 

Allegation  of  readiness  to  fulfil  promise,  688. 
/        Damages  considered  under  general  issue,  688. 

Setting  out  facts  constituting  elements  of  damage,  688. 

Nominal  damages,  688. 

Damages  fairly  arising  from  breach,  688. 

Time  and  expenses  in  preparation,  688. 

Worldly  advantages  and  affections,  688. 

Humiliation  and  mental  suffering,  688. 
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BREACH  OF  PROMISE  OF  MARRIAGE 
Complaint  or  declaration — Continued. 

Injury  to  health,  688. 
Seduction,  688. 

Evidence  of  seduction  when  not  specially  pleaded,  688. 

Evidence  of  agreement  to  marry.  689. 

Wrongful  act  resulting  from  promise,  689. 

As  proof  of  violation,  68g. 

Better  practice  to  plead  seduction,  689. 

Evidence  of  seduction  under  special  averment,  689. 

PlaintifT  shooting  defendant,  689. 
Special  damages,  689. 

Must  be  alleged  in  complaint,  689. 

Variance  between  summons  and  declaration,  689. 

Exemplary  damages  must  be  specially  pleaded,  689. 

Wanton  or  malicious  conduct,  689. 
Variance,  690. 

Immaterial  variance  disregarded,  690. 

Variance  as  to  time,  690. 

Amendment  allowed,  690. 
Answer  or  plea. 

General  denial,  690. 

What  may  be  proved  under,  690. 

Proof  of  adultery,  690. 

Proof  of  excessive  use  of  intoxicants,  690. 

Fraud.     Disability  of  plaintiff,  690. 

Grounds  of  offer,  690. 

Lewd  conduct,  690. 

Rescission,  690. 

Striking  out  special  paragraph  as  harmless  error,  691. 
Fraud,  691. 

Specific  acts  must  be  alleged,  691. 

Prior  agreement  with  another,  691. 

Former  insanity,  691. 
Bad  character  of  plaintiff,  691. 

May  be  pleaded  as  a  good  defense,  691. 

Plaintiff's  conduct  subsequent  to  engagement,  bgi. 

Plaintiff  unchaste  and  immoral,  691. 

Scandalous  matter,  691. 

Effect  of  allegations,  691. 

Failure  to  prove  allegations,  691. 

Reaction  in  defense,  691,  692. 

Defense  available  under  general  issue,  692. 
Want  of  affection,  692. 
Plaintiff's  refusal,  692. 
Unreasonable  conditions,  692. 
Statute  of  limitations.  693. 
Striking  out  answer,  693. 
Defaults. 

Recovery  as  far  as  evidence  authorizes,  693. 
Plaintiff  must  "  prove  up,"  693. 
Kansas  statute,  693. 
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BREACH  OF  PROMISE  OF  MARRIAGE. 
Instructions. 

Charge  should  apply  to  allegations  and  proof,  693. 
Rule  for  measure  of  damages  should  be  given,  693. 
Verdict. 

Form  of  verdict,  694. 
Finding  defendant  guilty,  694. 
Responsiveness  to  issue,  694. 
BREAKINGS. 

See  Burglary. 
BRIBERY. 

Definition,  695. 
Jurisdiction  of  offense,  695. 
Indictmeni  at  common  law,  696. 
Indictment  for  attempt  to  bribe,  696. 
Indictment  under  statute,  6g6. 

Charging  offense  in  language  of  statute,  696. 

Offense  sufficiently  charged,  696. 

Corporations,  697. 

Indictment  of  congressmen,  697. 

Repugnancy,  697. 

Surplusage  in  statute,  697. 

Duplicity,  697. 

Allegation  of  value  of  gift,  697.  , 

Allegation  of  time,  698. 

Bribery  of  officials,  698. 

Officer  or  functionary  of  justice,  698. 
Allegation  of  suit  pending,  698. 
Showing  intent  to  influence  official  duties,  698. 
Witnesses  and  jurors,  698. 

Charge  that  bribe  was  given  or  received  corruptly,  699. 
Gravamen  of  the  offense,  699. 
Effect  intended  or  had,  699. 
Particular  acts  to  be  performed,  699. 
Classes  of  officers,  699, 
Bribery  of  voters,  700. 

Stating  who  gave  bribe,  700. 
Persons  voted  for,  700. 
Allegation  of  election,  700. 
Sufficient  charge  of  offense,  700. 
Attempt  to  bribe  witness,  700. 
To  disobey  process,  700. 
To  induce  witness  to  avoid  process,  700. 
Allegation  of  pendency  of  suit,  700. 
Designation  of  witness,  700. 
BRIDGES. 

Actions  by  bridge  authorities. 
Parties  plaintiff,  701. 
Bridge  a  private  structure,  701. 
Bridge  a  public  structure,  701. 
Officials  to  be  made  parties,  701. 
Misjoinder  of  parties,  701. 
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BRIDGES. 

Actions  for  negligence  and  defects. 

Parties  defendant,  701. 

Parties  chargeable  with  care  of  bridge,  701. 

County,  701. 

Town,  702. 

Turnpike,  702. 

Railroad  or  other  corporation,  702. 

Private  individuals,  yo2. 

Joint  defendants,  702. 

Defendants  liable  jointly  and  separately,  702. 
Statutory  restrictions,  702. 

Statute  does  not  affect  action  accrued,  702. 

Requiring  presentation  of  claim  before  suit,  702. 

Preliminary  notice  required  by  statutes,  702. 

Preliminary  notice  alleged  in  complaint,  703. 

Preliminary  notice.     Commencement  of  suit,  703. 
Complaint,  703. 

Stating  cause  of  action,  703. 

Construction  of  pleading,  703. 

Alleged  ground  of  liability,  703. 

Character  of  bridge,  704. 

Corporate  liability,  704. 

Directions  for  repairs,  704.  • 

Drawbridge.     Demand  to  pass,  704. 

Highway  bridge,  704. 

Reasonable  time  to  build,  704. 

Request  or  benefit,  704. 

Situation  of  bridge,  704. 

Special  liability,  705. 

Acts  of  congress,  705. 

Toll  bridge.     Liability  of  county,  705. 

Allegation  as  to  bridge  over  water-course,  704,  705. 

Liability  to  specific  claim  set  forth,  706. 

Rotten  timbers,  706. 

Allegation  of  notice  of  defect,  706. 

Specific  acts  of  negligence,  706. 

Description  of  occurrence  of  injuries,  706. 

Injuries  due  to  derelictions  charged,  706. 

Proximate  or  intervening  cause,  706. 

Due  care  on  part  of  plaintiff,  707. 

Compliance  with  statutory  requisites,  707. 
Indictments. 

Who  may  be  indicted,  707. 
Parties  failing  to  repair,  707. 
Municipalities  and  officials,  707. 
Pirtics  obstructing  navigation,  708. 
Parties  committing  statutory  oflenses,  708. 
Form  and  requisites,  708. 

Found  at  instance  of  public  authorities,  708. 

Description  of  defendant,  708. 

Description  of  offense,  708. 
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BRIDGES. 

Indictments — Continued. 

Disobeying  superintendent,  708. 

Failure  to  light  bridge,  708. 

Highway  and  bridge,  709. 

Preventing  navigation,  709. 

Commissioners  of  highways.     Funds,  709. 

Corporate  and  individual  liabilities,  709. 

Judicial  cognizance,  709. 

Parish  liability,  709. 

Town  liability,  709. 
BRIEFS. 

Definition  and  object. 

Statement  of  case  with  argument,  710. 
For  information  of  court  and  counsel,  710. 
Synonymous  with  "points"  and  authorities,  711. 
Brief  of  evidence,  711. 
Paper  books,  711. 

To  aid  court  and  assist  counsel,  711. 
Forms  no  part  of  pleading,  711. 
Value  of  brief.     Public  benefit,  711. 
Convenience  of  court,  711. 
Form. 

Value  depends  much  upon,  711. 
No  general  rule,  711. 

Statement  of  facts  should  precede  argument,  711. 
Treating  law  and  facts  concurrently,  711. 
Waiver  of  rule  by  agreement  of  parties,  712. 
Carelessly  prepared  brief,  712. 
Spacing  and  type,  712. 
Written  briefs,  712. 
Printed  briefs  required,  712. 
Contents. 

Statement  of  facts,  713. 
Pleading  and  abstract  of  case,  713. 
Citation  of  authorities,   713,  714. 
Citing  text-books,  714. 

Citing  cases  by  book  and  page  merely,  714. 
Application  of  authorities  to  the  case,  714. 
How  the  evidence  should  be  set  out,  714,  715. 
Reference  to  the  record,  715. 
Pointing  out  particular  errors,  715. 
Assignments  of  error,  715. 
Discussing  several  errors  separately,  715. 
Grouping  assignments,  716. 
Copying  assignment  of  error  in  brief,  716. 
Questions  not  included  in  record  should  not  be  treated,  716. 
Statements  presumed  to  be  correct,  717. 
Date  of  commencing  action,  717. 
Admission  in  brief.     Amount  of  damages,  717. 
Contents  of  appellee's  brief,  717. 
How  improper  brief  taken  advantage  of,  717. 
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BRIEFS. 

Contents —  Continued. 

Questions  not  discussed  deemed  to  be  waived,  717. 

Sufficiency  of  the  complaint,  718. 

One  brief  for  two  cases,  718. 

Important  questions  not  discussed,  718. 

Rehearing,  718. 

Waiver  by  unqualified  submission,  718. 

Assignments  will  not  be  discussed  in  criminal  cases,  718. 

Points  made  in  the  brief  but  not  assigned  for  error,  718,  719. 

Merely  reciting  assignment  of  error,  719. 

Excuse  for  failure  to  discuss  assignments,  719. 
Entitling  brief.     Names  of  parties,  719. 
Signature  of  counsel,  719. 
Sufficiency  of  discussion,  720. 

Rule  varies  in  different  states,  720. 

Cross-assignments  not  required,  720. 

Setting  out  question  as,  720. 

Attetnpt  must  be  made  to  show  why  ruling  was  right  or  wrong, 
721. 

There  must  be  some  discussion  or  argument,  721. 

Illustrations  of  sufficient  argument,  721. 
■    Insisting  on  an  assignment,  721. 

General  statements  without  specific  application,  721. 

Merely  calling  attention  of  court  to  certain  matters,  722. 

Discussion  of  evidence,  722. 

Merely  referring  to  records,  722. 

Merely  stating  the  question,  723. 

Mere  history  of  case,  722,  723. 

Copy  of  pleading,  723. 

Statement  of  leading  facts,  723. 
Disrespectful  language,  723. 

Decorous  language  required,  723. 

Respect  to  court,  parties,  and  counsel,  723, 

Character  not  involved,  723. 

Accusing  opposite  counsel,  723. 

Disrespect  to  the  trial  judge,  723. 

Attack  upon  the  judiciary,  723. 

Slang  phrases  and  ridiculous  language,  724. 

Striking  briefs  from  the  files,  724. 

Objectionable  language  should  be  pointed  out,  724. 
Filing  and  serving. 

In  appellate  court.     Statutes  and  rules,  724. 

In  the  lower  courts.     Submitting  without  oral  argument,  724. 

Briefs  and  oral  arguments,  724. 

Service  on  opposing  counsel,  725. 

Interchange  of  briefs.  725. 

Presumption  of  filing,  725. 

Failure  to  serve,  725. 

Time  allowed  appellant  and  appellee,  725. 

Reply  brieis,  725. 

Order  of  filing,  725. 
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BRIEFS. 

Filing  and  %&x\\x\^— Continued. 

Party  having  burden  of  proof,  725. 

Loss  of  right  to  file  opening  argument,  726. 

Effect  of  filing  brief  unconditionally,  726. 

Waiver  of  formal  objections  by  filing,  726. 

Service  of  assignments,  726. 

Notice  of  cross  error,  726. 

Receiver  of  United  States  Supreme  Court,  726. 

Same  as  oral  argument,  726. 

Appearance  by  brief  only,  726. 

Formal  presentation  of  cause,  726. 

Effect  of  failure  to  file,  726. 

Substantial  disregard  of  rules,  726. 
Dismissal  of  appeal,  727. 
Affirmance  of  judgment  or  decree,  728. 
Brief  withdrawn  or  lost,  728. 
Court  will  not  look  into  the  merits,  728, 
Court  of  its  own  motion  may  examine  record,  728. 
In  criminal  cases,  728. 
Failure  of  appellee  to  file  brief,  729. 
Reversal  of  judgment,  729. 

Appellee  relying  on  motion  to  dismiss  or  affirm,  729. 
Effect  as  admission,  729. 
Cross  appeals,  729. 
Rehearing,  729. 

Loss  of  right  to  oral  argument,  729. 
When  neither  party  files  brief,  730. 
Effect  of  failure  to  file  within  time,  730. 
Time  varies  in  the  several  states,  730. 
*  No  general  rule,  730,  731. 

Briefs  not  entirely  disregarded,  731. 
Refusing  privilege  of  oral  argument,  731. 
Allowed  to  remain  as  argument  on  merits,  731. 
Presumption  of  filing  within  time,  731. 
Petition  by  appellee  for  rehearing,  731. 
Hesitation  to  strike  out  brief,  732. 
Inflicting  penalties.     Costs  or  continuance,  732. 
Loss  of  oral  argument,  732. 
Counsel  misled,  732. 

Showing  excuse  to  prevent  dismissal,  732. 
Unusual  press  of  business  as  excuse,  733. 
Printer's  negligence,  733. 
Attorney  from  another  state,  733. 
Brief  not  returned  by  opposing  counsel,  733. 
Reinstatement,  733. 
Additional  time.     When  allowed,  733. 
Additional  time  by  agreement  of  parties,  733. 
Additional  and  reply  briefs. 

When  allowed  to  be  filed,  733,  734. 
What  points  may  be  presented,  734. 

Supplemental  brief  disproportionately  voluminous,  735, 
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BRIEFS. 

Additional  and  reply  briefs — Continued. 

Additional  argument  by  appellee,  735. 
Amendment. 

Generally  permitted,  735. 

Insufficient  notice,  735. 
Printing  expense. 

Implied  power  of  attorney  to  bind  client,  735. 

Number  of  copies  client  responsible  for,  735. 

BROKERS. 

See  cross-reference,  736. 

BUGGERY. 

See  cross-reference,  736. 

BUILDING    ASSOCIATIONS. 
See  cross-references,  736. 

BURGLARY. 
Jurisdiction. 

Of  the  offense,  739. 
Indictment  generally. 

Every  essential  element  to  be  averred,  739. 
Everything  essential  to  punishment,  739. 
With  reasonable  particularity,  739. 
At  common  law  and  under  statutes,  739. 
Under  statutory  breakings,  739. 
When  burglary  same  as  at  common  law,  739. 
Definition  enlarged  by  statutes,  739. 
When  no  special  statutory  requirement  as  to  form,  739. 
Statutory  ingredients  should  be  alleged,  740. 
Charge  in  words  of  statute,  740. 
Where  words  of  statute  are  indefinite,  740. 
Substantially  following  the  statute,  740. 
Using  words  synonymous  with  words  of  statute,  740. 
Averments  must  be  proved  as  laid,  740. 
Surplusage,  740. 
Averment  of  time. 

Time  must  be  stated  accurately,  741. 

Day,  month,  year,  and  hour,  741. 

Ambiguity,  741. 

Omission  of  day  of  month,  741. 

Proving  averments  as  laid,  741. 

Proof  of  precise  day,  741. 

Statute  of  limitations,  741. 

Must  be  prior  to  filing  of  indictment,  741. 

Night-time,  741. 

Allegation  essential,  741. 

Insufficient  allegation  of  night-time,  741. 

Proof,  742. 

"  Burglariously,"  742. 

Under  statutes,  742. 

Where  separate  and  distinct  offense,  742. 
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BURGLARY. 

Averment  of  time — Continued. 

Where  statute  makes  several  degrees  of  offense,  742. 
Fatality  of  omission,  742. 

Alleging  night  conviction  for  day  offense,  743. 

Where  time  of  day  is  a  matter  of  evidence,  743. 
Allegation  of  daytime,  743. 

Generally  not  necessary,  743. 

Conviction  of  lower  grade,  744. 

Conviction  for  higher  grade,  744, 
Averment  of  hour,  744. 

Generally  not  essential,  744. 

At  common  law,  744. 

Statute  defining  night-time,  744. 

Proof  corresponding  to  allegation,  744. 

When  hour  essential,  744. 

Night  of  preceding  day,  744. 

Insufficient  allegation,  745. 

"  About  the  hour,"  745. 
Averment  of  place. 

Minor  locality,  745. 

Essential  to  indictment  at  common  law,  745. 

Unnecessary  in  this  country,  745. 

Within  jurisdiction  of  court,  745. 

Town  or  city,  745. 

County,  745. 

Unnecessary  particulars,  745. 

Need  not  be  legal  name,  746. 

Place  of  breaking,  746. 

Proof  of  averment,  746. 

Construction  of  phrases,  746. 

There  situate,  746. 

Building  in  several  parishes,  746. 

Parish  in  several  counties,  746. 

Two  counts,  747. 
Building  in  general,  747. 

Dwelling-house  or  mansion-house,  747. 

"  House,"  alone,  747. 

"  Close,"  747. 

"  The  "  or  "  a  "  dwelling-house,  747. 

Building  other  than  dwelling-house,  747. 

Church,  747. 

Apartments  of  palace,  74S. 

Parcel  of  dwelling-house,  748. 

Shop,  748. 

Street  and  number,  748. 
Building  under  statutes,  748. 

Following  statutory  requirements,  748. 

Exact  language  of  statute,  74S. 

Substantial  compliance  with  statute,  748. 

Offense  unknown  to  common  law,  748. 

Particular  word  used  in  statute,  748. 
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BURGLARY. 

Averment  of  place — Continued. 

Barn,  748. 

House,  748. 

Shop,  748. 

Store,  748. 

Storehouse  and  warehouse,  749. 

Several  counts,  749. 

Averments  within  term  "  building,"  749 

Sufficient  certainty,  749. 

Proof  corresponding  to  allegation,  749. 

Defects  after  verdict,  749. 

Statutory  description  of  building,  749. 

Allegation  relating  to  occupancy  of  house,  750. 

Describing  house  as  one  containing  goods,  751,  752. 

Articles  in  the  house,  752. 

"  Goods  and  merchandise  "  in  the  house,  752. 

Aggravating  elements  need  not  be  negatived,  752. 

Breaking  into  railroad  car,  752. 

Defects  after  verdict,  753. 
Averment  of  breaking  and  entering. 

Burglariously  and  feloniously,  753. 

Charge  of  breaking  and  entering  essential,  754. 

"  Breaking  out,"  754. 

Allegation  of  breaking,  754. 

Statutory  requirements,  754. 

Omission  a  fatal  defect,  754. 

Allegation  of  force,  754. 

Statutory  methods,  754. 

Where  breaking  not  necessary,  754. 

"  Breaking  out,"  755. 

Amendment  of  complaint,  755. 
Allegation  of  entering,  755. 

Statutory  mode  to  be  followed,  755. 

Essential  averments,  755. 

Different  modes,  755. 

Allegation  of  forcible  entry,  755. 

Surplusage,  755. 
Statutory  description,  755. 

Mode  must  be  laid  in  indictment,  755. 

Meaningless  words,  755. 

Want  of  consent,  755. 

Use  of  force,  756. 

Force,  threats,  or  fraud,  756. 

Doors  and  windows  being  open,  757. 

Without  being  armed  or  committing  assault,  757. 

Entering  without  breaking,  757. 

In  the  presence  of,  etc.,  757. 
Averment  of  ownership  of  building. 

Must  be  averred  if  known,  757. 

At  common  law  and  under  statutes,  757. 

Ownership  in  estate,  758. 
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Averment  of  ownership  of  building — Continued. 
Name  of  owner  unknown,  758. 
Proof  of  ownership  as  laid,  75S. 
Averment  must  be  certain  and  definite,  758. 
Ownership  of  church,  758. 
Ownership  of  city  hall,  758. 
Ownership  in  corporation,  759. 
Stating  corporate  name,  759. 
Stockholders  need  not  be  alleged,  759. 
Fact  of  incorporation,  759. 
Corporate  existence  implied,  759. 
Miscellaneous  averments,  759. 
Ownership  in  county,  759. 
Ownership  in  persons,  759. 

Stating  owner's  name,  759. 
Christian  name,  760. 
Proof  of  name,  760. 
Misnomer,  760. 
Misspelling,  760. 
Where  several  owners,  760. 
Names  unknown,  760. 
Joint  owners,  760. 
Tenants  in  common,  761. 
Partners,  761. 

Sufficiency  of  firm  name,  761. 
Ownership  of  workhouse,  761. 
Averment  of  ownership  in  several  counts,  761. 
Miscellaneous  defects,  762. 

Ill  arrangement,  bad  punctuation  or  grammar,  762. 
In  whom  alleged,  762. 

Difficult  to  state  rule,  762. 

Party  having  control  of  premises,  762. 

Party  in  occupancy,  762. 

Where  no  estate  in  occupier,  763. 

Party  having  mere  possession,  763. 

General  and  special  owner,  763. 

Where  there  are  common  and  separate  entrances,  763. 

Person  need  not  own  the  fee,  763. 

Person  need  not  pay  rent,  764. 

Ownership  laid  in  both  general  and  special  owners,  764 

In  case  of  landlord  and  tenant,  764. 

Tenant  in  exclusive  possession,  764. 
Tenant  holding  under  lease,  764. 
Tenant  of  part  of  building,  764. 
Servant  in  character  of  tenant,  764. 
Sheriff  in  possession,  765. 
Where  there  are  seve'^al  apartments,  765. 
Where  owner  is  under  same  roof,  765. 
Where  owner  does  not  reside  under  same  roof,  765. 
Two  occupying  distinct  parts,  765. 
Entrance  common  or  distinct,  766. 
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Averment  of  ownership  of  \i\xMm^— Continued. 

Buildings  within  common  enclosure,  766. 
Rooms  in  inn  or  hotel,  766. 
Master  and  servant,  767. 

Occupancy  of  servant  for  master,  767. 
Servant  in  possession  of  part  only  of  building,  767. 
Servant  paying  rent,  767. 
Occasional  habitation,  767. 
Servant's  occupation  as  a  tenant,  767. 
Servant's  occupation  exclusive  and  entire,  768. 
Servant's  occupation  for  his  own  benefit,  768. 
Agents  and  contractors,  768. 
Joint  owners,  769. 
Partners,  769. 
Husband  and  wife,  769. 
The  general  rule,  769. 
Legal  title  in  wife,  769. 
Where  wife  lives  separate,  769. 
Where  wife  takes  the  house,  769. 
Wife  having  title  and  possession,  770. 
Husband  a  felon  or  an  insolvent,  770. 
Averment  of  Intent. 

Intent  must  be  alleged,  770,  771. 

Must  be  proved  as  laid,  771. 

Averment  of  felony  as  sufficient  averment  of  intent,  771. 

Averment  of  felony  and  intent,  771. 

Felony  must  be  averred  as  intended,  772. 

Intent  to  commit  trespass,  772. 

Intent  to  commit  misdemeanor,  772. 

Intent  to  commit  petty  larceny,  772. 

Crime  made  a  felony  by  statute,  772. 

Description  of  felony  intended,  772. 

Word  "  felony"  or  name  of  particular  felony  sufficient,  772. 

Instances  of  sufficient  description  of  crime  intended,  773. 

Necessary  particularity  in  averment  of  intent,  773. 

Felony  intended  to  be  specified,  774. 

All  ingredients  must  be  laid,  774. 

Short  averment  followed  by  description  in  same  count,  774. 

Limit  to  particularity,  774. 

Legal  presumption,  775. 

Where  felony  is  specified  it  need  not  be  averred  that  it  was  a 

felony,  775. 
Where  name  of  offense  is  omitted,  775. 
Same  offense  in  different  counts,  775. 
Intent  to  commit  arson,  775. 
Intent  to  commit  larceny,  775. 

Form  of  averment  in  general,  775. 
Better  to  allege  intent,  775 
Form  of  verdict,  776. 
Property  need  not  be  specified,  776. 
Specific  money,  goods,  or  chattels,  776. 
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Averment  of  intent — Continued. 

Proof  to  correspond  with  averments,  777. 
Description  of  property  not  necessary,  777. 
Averment  of  amount  of  property,  777. 
Averment  of  value  of  property,  777. 
Averment  of  ownership  of  property,  778. 
The  usual  averments,  778. 
Proof  of  averment  as  laid,  778. 
Ownership  laid  in  sheriff,  779. 
Ownership  laid  in  agent,  779. 
Ownership  laid  in  husband,  779. 
Goods  belonging  to  joint  owners,  779,  780. 
Goods  of  partners,  780. 
Ownership  in  severalty,  780. 
Ownership  in  different  counts,  780. 
Averment  that  property  was  in  the  house,  780. 
Special  statutory  requirements,  781. 
Intent  to  commit  murder,  781. 
Intent  to  commit  rape,  781. 

Averment  that  woman  was  in  house,  781. 
Other  necessary  allegations,  782. 
Averment  of  several  intents,  782. 
In  different  counts,  782. 
Alternative  averments,  782. 
Joinder  of  crimes. 

Joining  two  crimes  in  same  indictment,  782. 
Burglary  and  accessory,  783. 

May  be  joined  in  same  indictment,  7S3. 
Both  offenses  may  be  charged  against  accessory,  783. 
Reference  to  previous  counts,  783. 
Allegation  of  time,  783. 
Omission  of  essential  averments,  783. 
Former  acquittal,  783. 
Burglary  and  aiding  and  abetting.  783. 

May  be  charged  in  same  indictment,  783. 
Burglary  and  assault,  783. 
Several  burglaries,  784. 

United  in  same  indictment,  784. 
Burglaries  relating  to  distinct  offenses,  784. 
Burglaries  relating  to  same  offense,  784. 
Discretion  of  court,  784. 
Burglary  and  larceny,  784. 
Joinder  permissible,  784. 
Conviction  for  both  offenses,  785. 
Conviction  for  either  offense,  785. 
Verdict  for  larceny,  785. 
General  verdict,  785. 
When  former  judgment  a  bar,  785. 

Effect  of  former  acquittal   for   burglary  when   burglary  only  is 
charged,  786. 
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Joinder  of  crimes — Continued. 

Effect  of  former  acquittal  on  indictment  for  burglary  and  larceny,. 

7S6. 
Effect  of  former  conviction  for  larceny,  786. 
Where  there  are  several  defendants,  786. 
Burglary  and  petit  larceny,  787. 
Several  counts  to  meet  the  evidence,  787. 
Burglary  and  larceny  in  the  same  count,  787. 
Joinder  permissible,  787,  788. 
Not  duplicity,  788. 
As  evidence  of  intent,  788. 
Larceny  is  merged  in  the  burglary,  788. 
When  petit  larceny  is  offense  laid,  788. 
When  larceny  different  from  that  in  intent,  788. 
Conviction  for  either  offense,  789. 
Conviction  for  larceny  alone,  789. 
Conviction  for  petit  larceny,  789. 
Conviction  for  burglary  alone,  790. 
Averment  of  larceny  not  essential,  791. 
Conviction  for  both  offenses,  791. 
General  verdict  of  guilty,  791. 
One  sentence  and  punishment  only,  792. 
Sentence  for  burglary  only,  792. 
When  former  judgment  a  bar,  792. 

Several    counts    each    containing  charges    of   burglary    ani 
larceny  may  be  united,  793. 
Burglary  and  larceny  in  different  counts,  793. 
Joinder  permissible,  793. 
Burglary  and  grand  larceny,  794. 
Burglary  and  petit  larceny,  794. 
Concluding  clause  of  counts,  794. 
Election  between  counts,  794. 
Conviction  for  either  offense,  795. 
Conviction  for  both  offenses,  795. 
General  verdict  of'conviction,  795. 
Defective  counts.     Judgment  and  verdict,  796. 
Burglary  and  receiving  stolen  goods,  796. 
Joinder  permissible,  796. 
Though  a  misdemeanor,  796. 
Implied  acquittal,  796. 
Joinder  in  same  count,  796. 
Joinder  of  defendants,  796. 
Burglary  and  robbery,  796. 
Joinder  permissible,  796. 
Where  counts  in  robbery  defective,  796. 
Co  wiction  for  part  of  offense. 

Such  conviction  permitted,  797. 
All  elements  must  be  included,  797. 

Elements  of  higher  offense  need  not  be  negatived,  797. 
Special  verdict  for  part  good,  797. 
Contrary  instructions  to  jury,  797. 
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Conviction  for  part  of  Q^^n^^— Continued. 

Conviction  for  assault,  798. 
Conviction  for  attempt.  798. 
Conviction  for  house-breaking,  798. 
Conviction  for  offense  of  lower  degree,  798. 
Verdict  must  find  the  degree,  799. 
Where  averment  of  time  is  defective,  799. 
Minor  offenses. 

Accessory  to  burglary,  799. 

Particularity  required  in  indictment,  799. 

Name  of  principal,  799. 

Name  of  third  parties,  799. 

Guilt  of  principal  not  necessary,  799. 

Joinder  of  counts,  799. 

Distinct  breakings,  799. 

Proof,  799. 
Attempts,  799. 

Form  of  indictment,  799. 

Averment  of  overt  acts,  800. 

Averment  of  being  armed,  800. 

Surplusage,  800. 

Under  statutes,  800. 

Verdict  must  specify  degree,  800. 
Conspiracy  to  commit  burglary,  800. 

BURIALS 

See  Cemeteries  and  Burials. 

CALENDARS  AND  TRIAL  DOCKETS. 
Definition,  802. 
Powers  of  court  over. 

Independent  of  statutes  or  rules,  802. 

Establishing  a  short  cause  calendar,  802. 

Trying  case  out  of  order,  802. 

Stopping  trial  of  cause  on  short  cause  calendar,  802. 

Dismissing  action  not  placed  on  calendar,  802. 

Default  in  case  not  placed  on  calendar,  802. 

Rules  of  court,  802. 

Have  effect  on  statutes,  802. 

Uniformity  of  rules,  802. 

Refusing  statutory  preference,  802. 

Additional  term  called  by  judge,  802. 

Relying  on  statement  of  judge,  802. 
Preparation  of  calendar. 
By  the  clerk,  803. 
What  it  shows,  803. 
From  notes  of  issue,  803. 
Arrangement  and  order,  803. 

Under  supervision  of  court,  803. 

Remanded  cause,  803. 

Notice,  803. 

When  a  cause  is  "  necessarily  "  upon  the  calendar,  803, 
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CALENDARS  AND  TRIAL  DOCKETS. 
Preparation  of  caleniar—Contimted. 

Effect  of  amendment,  803. 

Amended  pleading,  803. 

Effect  of  demurrer,  803. 

Date  of  issue  determines  place,  803,  804. 
Preferences,  804. 

Controlled  by  statute  or  rules,  804. 

Practice  in  New  York,  804. 

Cases  omitted  by  parties,  804. 

Case  not  necessarily  on  the  calendar,  804. 

Statutes  of  preference,  805. 

Request  of  attorney,  805. 

Waiver  of  preference,  805. 

Remedy  for  refusal  of  preference,  805. 
Short  cause  calendar,  805. 

Motion  concerning  calendar,  to  whom  made,  805. 
Call  of  calendars. 

Duty  of  clerk,  805. 

Judge  interested  calling  calendar,  805. 
Duty  of  attorney  to  attend,  806. 
Regularity  of  call.  806. 
Errors  in  call  waived,  806. 
Correcting  errors. 

Cause  erroneously  entitled  upon  the  docket,  806. 
Correction  on  motion,  806. 

Action  erroneously  placed  upon  wrong  calendar    806. 
Correction  should  be  prompt,  806. 
Bringing  forward  and  transferring  on  same  calendar. 
Trial  not  necessarily  in  calendar  order,  806. 
Continuing  cases,  806. 
Placing  cases  at  foot  of  calendar,  806. 
Taking  up  subsequent  cases  out  of  order,  806. 
Short  cause  calendar,  807. 

Presumption  that  cases  will  be  tried  in  order,  808. 
Wrong  information  from  court,  808. 

Waiver  of  objection  that  cause  was  called  upon  wrong  calendar,  808. 
Remedy  for  trial  out  of  order,  808. 

Appealibility  of  order  directing  cause  to  be  placed  on  calendar,  808. 
Transfer  to  another  calendar. 

Cause  upon  wrong  calendar,  808. 
Law  and  equity  calendars,  808. 
Motion  and  issue  calendars,  808. 
Notice  of  motion  to  transfer  cause,  8og. 
Waiver  of  error  in  placing  cause  on  wrong  calendar,  809. 
Issues  changed,  809. 
Abandonment  of  cause  on. 

Cause  should  remain  on  calendar  until  disposed  of,  809. 
How  suit  may  be  discontinued,  8og. 
No  step  for  two  years,  809. 
Delay  of  the  court,  809. 
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CALENDARS  AND  TRIAL  DOCKETS. 
Striking  from  the  calentar. 

Term  held  before  cause  returnable,  809. 

When  no  notice  has  been  given,  809. 

Return  on  citation,  809. 

When  proper  papers  not  before  court,  809. 

When  record  not  properly  certified,  810. 

Motion,  when  made,  810. 

Delay,  810. 

Old  calendar  still  in  use,  810. 

Moving  preference  after  motion  to  strike,  810. 

Irregular  notice  served,  810. 

Waiver  of  right  to  have  cause  stricken    810. 

Remedy  for  refusal,  810. 
Reinstatement  and  restoration. 

No  loss  of  jurisdiction,  810. 

Power  to  reinstate,  810. 

Discretion  of  court,  811. 

Lapse  of  time,  811. 

Notice  of  restoration,  811. 

After  withdrawing  a  juror,  81T. 

Restoring  and  setting  down  for  day  certain,  811. 

Waiver  of  irregularity,  811. 

CALL. 

Of  calendar.     See  Calendars  and  Trial  Dockets. 

CANCELLATION  OF  INSTRUMENTS. 
See  Cross-reference,  814. 

CAPIAS  AD   RESPONDENDUM. 
See  Cross-reference,  814. 

CAPIAS  AD  SATISFACIENDUM. 

See  Cross-reference,  814;  see  also  Bail  in  Civil  Cases. 

CAPTIONS. 

See  Cross-reference,  814. 

CARRIERS. 

Classifications  of  actions  against  carriers,  S14. 
Action  for  refusal  to  carry. 

Nature  and  form  of  action,  814. 

Based  on  general  duty  to  public,  814. 
Ex  delicto  and  not  ex  contractu,  814. 
At  common  law,  814. 
Action  on  case,  814. 
Recovery  on  other  cause  of  action,  814. 

Amendment  to  state  action  for  failure  to  carry  safely,  814. 
When  but  one  cause  of  action  exists,  8x5. 
Consolidation  of  actions — discretion  of  court,  815. 
Action  on  the  contract,  815. 
Mandamus  to  compel  carriage,  815. 
Where  refusal  to  carry  affects  public  generally,  815. 
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Action  for  refusal  to  carry — Continued. 
Parties,  815. 

Plaintiflf,  815. 
Defendant,  815. 

Railroad  operated  under  lease,  815. 
Declaration  or  complaint,  816. 

Plaintifif's  capacity  to  sue,  816. 
That  defendant  is  common  carrier,  816. 

That  plaintiff  requested  carriage  and  was  ready  to  pay,  816. 
That  defendant  refused  to  carry,  816. 
Tender  of  freight,  816. 

That  defendant  had  means  of  transportation,  816. 
Point  of  destinatioh,  817. 
Basis  of  damages,  817. 
Pleas,  817. 
Actions  for  loss  or  injury. 

Nature  and  form  of  action,  817. 

Under  early  English  practice,  817. 

Declaring  in  tort  on  the  custom  of  the  realm,  817,  818. 
Declaring  in  assumpsit,  818. 
Action  either  ex  delicto  or  ex  contractu  at  common  law,  818. 
Actions  either  ex  delicto  or  ex  contractti  in  admiralty,  819. 
Advantages  peculiar  to  each  form  of  action,  819. 

Actions  ex  delicto — misjoinder  or  nonjoinder  of  parties,  819. 

Actions    ex  delicto — joinder  of  case  and  trover,  820. 

Action  ex  delicto — exactness  in  pleadings,  820. 

Action  ex  contractu — action  possesses  none  of  the  advantages 

of  action  in  tort,  820. 
Action  ex  contractu — survival  of  action,  821. 
Action  ex  contractu — joining  common  money  counts,  821. 
Distinction  between  declarations  in  case  and  in  assumpsit,  821. 
The  general  doctrine  stated,  821,  822. 
Action  ex  delicto  quasi  ex  contractu,  822. 
Averments  of  negligence,  822. 
Allegations  essential  to  actions  of  contract,  822. 
Illustrations  of  complaint  in  contract,  822,  823. 
Effect  of  special  contract,  823. 
Effect  of  statutes,  824. 
Parties  plaintiff,  824. 

Rule  applicable  to  all  classes  of  actions,  824,  825. 
The  consignor,  825. 

Where  title  does  not  pass.  825. 
By  agreement  of  parties,  825. 
Statute  of  frauds,  825. 
Conditional  sale,  826. 

Agreement  to  deliver  at  a  particular  place,  826. 
Rescission  of  contract  of  sale,  826. 
Where  consignor  makes  contract  of  shipment,  826,  827,  828. 
Action  inures  to  the  benefit  of  the  own  eror  consignee, 

828. 
Consignment  under  fictitious  name,  828. 
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Actions  for  loss  or  '\X\\\XX^— Continued. 

Where  consignor  is  a  married  woman,  828,  829. 
The  consignee,  829. 

General  presumption  as  to  ownership,  829. 
Presumption  arising  from  bill  of  lading,  830. 

Title  does  not  necessarily  pass,  830. 

Suit  in  admiralty,  830. 

Bill  of  lading  deliverable  to  consignor's  order,  830. 

Special  agreement,  830. 
Where  consignee  has  made  advances,  831. 
Where  consignee  directs  mode  of  shipment,  831  . 
Where  consignee  has  no  interest  or  privity  of  contract   831, 

832. 
Where  consignee  is  owner,  832. 

Proper  party  to  sue,  832. 

Release  of  title  to  consignee,  832, 

Reason  against  rule  as  stated,  832. 

Consignor  as  agent  of  consignee,  833. 
Where  shipper  is  both  consignor  and  consignee,  833, 
Party  having  special  property,  833. 

General  right  to  maintain  action,  833. 
Mere  borrower  cannot  sue,  833. 
Factor,  834. 
Factor  as  trustee,  834. 

Conflicting  directions  as  to  shipment,  834. 
Bankruptcy  of  factor  before  acquiring  possession,  834. 
Bailee,  834. 
Bailor,  834. 
Agent,  835. 

Forwarding  merchants,  835. 
General  owner,  835. 
Effect  of  recovery,  835. 
Undisclosed  principal,  835. 
Indorsee  or  assignee  of  bill  of  lading,  836. 
At  common  law,  836. 
Under  statutes,  836. 
The  English  statute,  836. 
Effect  of  reindorsement,  836. 
Action  against  vessel  by  assignee,  836. 
Insurance  companies,  837. 
At  law,  837. 
In  admiralty,  837. 

Principle  on  which  recovery  allowed,  837. 
Insurance  company  not  a  party  plaintiff,  837. 
Joinder  of  parties,  873. 
Contract  in  behalf  of  several  owners,  837. 
Plaintiffs  having  separate  interests,  837. 
One  joint  owner  making  contract,  837,  838. 
Several  plaintiffs  having  several  causes  of  act'on,  838. 
Joinder  of  consignor  and  consignee,  838. 
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Actions  for  loss  or  injury — Continued. 

Express  statutory  authority  for  suit  by  contracting  parties, 

838. 
Action  by  tenant  in  common  against  cotenant,  838. 
Where  joint  ownership  is  unknown  to  carrier,  838. 
Consignment  to  one  of  two  persons,  839. 
Parties  defendant,  839. 

Mere  servant  or  agent,  839. 
The  general  rule,  839. 
Where  servant  receives  a  reward,  839. 
Where  transportation  is  without  scope  of  carrier's  business, 

839- 

Master  of  vessel,  839. 

Effect  of  special  contract,  839. 

Undisclosed  charter  party,  839. 

Judgment  against  one  bar's  suit  against  other,  840. 

Master  regarded  as  carrier,  840. 

Joinder  of  master  and  owner,  840. 

Actions  against  connecting  carriers,  841. 
Suit  in  rem,  840,  841. 

Joinder  as  effected  by  form  of  action,  841. 
Declaration  or  complaint,  841. 

Allegation  of  capacity  to  sue,  841. 
Allegation  of  ownership,  sufficiency,  841,  842. 
Allegation  that  contract  was  made  with  plaintiff,  842. 
Allegation  that  defendant  is  common  carrier,  842. 

Must  be  expressly  or  impliedly  stated,  842,  843. 

Proof,  842. 

Variance,  842. 

Illustrations  of  sufficient  allegations,  842,  843. 

Aider  by  verdict,  843. 

Action  on  special  contract,  843. 

Action  in  rem,  843. 
Allegation  of  corporate  existence,  843. 

What  description  imports  incorporation,  844. 
Allegation  of  delivery  to  carrier,  844. 
Allegation  of  acceptance  by  carrier,  844. 
Time  of  delivery  and  acceptance,  844,  845. 
Sufficient  allegation  of  time,  845. 

Time  of  making  contract.     Immaterial  variance,  845. 
Allegation  of  consideration,  845. 

In  action  ex  contractu,  845. 

In  actions  ex  delicto,  846. 
Description  of  property,  846. 

No  great  particularity  required,  846. 

Certainty  to  a  common  intent,  846. 

Description  of  draft  or  bonds,  846. 

Weight,  846. 

Number  and  value  of  cattle,  846. 

Itemizing  goods,  846. 

Defect  cured  by  verdict,  846. 

1075 


INDEX. 

CARRIERS. 

Actions  for  loss  or  injury — Continued. 

Description  as  in  bill  of  lading,  846. 
Description  of  termini,  847. 
.Description  of  injury,  847. 
Allegation  of  negligence,  848. 

Usual  to  answer,  848. 

Effect  of  failure  to  prove  negligence,  848. 

How  pleaded,  848. 

Evidence  admissable  under  allegation,  849. 

Allegata  et probata,  849; 

Statement  of  damages  resulting  from  several  acts,  849. 

Gross  negligence  provable  under  allegation,  849. 
Statement  of  contract  or  duty,  849. 

In  actions  ex  delicto,  849. 

Divisible  averment,  850. 

Amendment,  850. 

In  actions  ex  contractu,  850. 

When  variance  fatal,  850. 

Filing  contract  with  complaint,  850. 

Filing  contract  with  libel, '850. 

Use  of  terms  of  fixed  meaning,  850. 

Failure  of  proof,  851. 

Recovery  of  contract  other  than  that  alleged,  851. 

Alleging  several  promises — proving  only  one,  850,  851. 

Contract  in  the  alternative,  851. 

Conditions  limiting  liability,  852. 

Collateral  stipulations,  853. 

Stipulation  as  to  insurance  by  consignees,  853. 
Avoiding  stipulations  limiting  liability,  853. 
Description  of  relations  inter  se — in   actions  against  connecting 

carriers,  853,  854, 
In  special  proceedings  given  by  statute,  854. 
In  statutory  form  of  complaint,  854. 
Joinder  of  counts — carrier  and  warehouseman,  854. 
Plea  or  answer,  855. 
General  issue,  855. 

Actions  ex  delicto,  855. 

Actions  ex  contractu,  855. 
Special  plea,  856. 

Special  plea  amounting  to  general  issue,  856. 

Special  demurrer,  856. 

When  special  plea  used,  856. 

Defense  of  inevitable  accident,  856. 

Misrepresentation  of  shipper,  856. 

Notice  of  value,  856. 

Control  of  vessel  by  public  pilot,  856. 

Illustrations  of  sufficient  special  plea,  857. 

Illustrations  of  insufficient  special  plea,  857. 
Plea  in  abatement,  857. 
Admissions,  857. 

Plea  of  general  issue,  857. 
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CARRIERS. 

Actions  for  loss  or  injury — Continued. 

In  case  of  loss  of  goods,  857,  858. 
In  action  for  nondelivery,  858. 

Introducing  further  evidence  to  rebut  admission^  858. 
General  denial,  858. 

Effect  of,  under  code  system,  S58. 
What  may  be  shown  under,  858. 
Answer  that  defendant  has  no  information,  859. 
Joining  special  defenses  with  general  denial,  858. 
Matters  of  confession  and  avoidance,  858. 
Claim  not  made  within  time  fixed,  858. 
Unusually  large  traffic,  859. 
Release  of  shipping  contract,  859. 
Partial  loss,  859. 

Striking  out  improper  defense,  859. 
Defense  that  suit  is  for  another's  benefit,  859. 
Waiver  of  objection  to  general  denial,  859. 
Replication  or  reply,  859. 

Where  defense  is  special,  859. 
Effect  of  joining  issue  without  reply,  860. 
Illustrations  of  sufficient  replication,  860. 
New  assignment,  860. 
Admissions,  860. 
Actions  for  delay. 

Form  of  action  and  parties,  860. 

Allegations — duty  to  carry  in  reasonable  time,  860. 
Allegation  of  undertaking  to  carry  in  specific  time,  860. 
Amendment  of  allegations,  861. 
Failure  to  carry  in  reasonable  time,  861. 
Sufficiency  of  allegation,  S61. 

General  allegation  sufficient  on  special  demurrer,  861. 
Stating  special  damages,  861. 
Actions  for  negligence  or  misfeasance  in  delivery. 
What  this  class  of  actions  includes,  862. 
Form  of  action,  862. 
Trover,  862. 
Assumpsit,  862. 
Detinue,  862. 
Replevin,  862. 
Parties,  863. 
Allegations,  863. 

Reasonable  time  for  delivery,  863. 
Payment  or  tender  of  charges,  863. 
Special  damages,  863. 
Allegations  in  statutory  action,  863. 
Actions  based  on  illegal  charges. 

Actions  to  recover  excess,  864. 

Common  law  and  statutory  right  to  recover,  864. 
Nature  and  form  of  action,  864. 
Assumpsit,  864. 
Action  of  tort,  864. 
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CARRIERS. 

Actions  based  on  illegal  charges — Continued. 
Suit  in  equity,  865. 
Parties,  865. 
Allegations,  865. 

Inference  that  excess  was  paid,  895. 
Allegations  governed  by  statute,  865. 
Amending  declaration  to  conform  to  proof,  865. 
Amendment  by  adding  common  law  count,  865. 
Actions  to  recover  penalty,  865. 

Common  law  and  statutory  remedy,  865,  866. 
Nature  and  form  of  action,  866. 
Nature  and  form  of  action — contract  or  tort,  867. 
Declaration  or  complaint,  867. 

Allegations  governed  by  statute,  867. 

Amendment,  867. 

Variance,  867. 

Allegation  that  rates  exceeded  legal  charges,  867. 

Avoiding  conditions  in  bill  of  lading,  868. 

Common  action  for  unlawful  discrimination,  868. 

Bill  to  enjoin  illegal  discrimination,  868. 

Discrimination — sufl5cient   allegation    of   like    quantity    and 

quality,  868. 
Allegation  of  reasonable  charge,  868. 
Several  acts  of  discrimination,  869. 
Answer,  869. 
Mandamus  or  injunction,  869. 
Actions  by  carrier  for  freight. 
Form  of  action,  870. 
Parties,  870. 

Plaintiffs — land  carriers,  870. 
Plaintiffs — water  carriers,  870. 
Joinder  of  plaintiffs,  870. 
Defendants,  870. 
Consignor  as  defendant,  871. 
Consignee  as  defendant,  871. 
Declaration,  petition,  or  complaint,  871. 
The  necessary  allegations,  871. 
Variance,  871. 
Special  contract,  871. 
Pleading  and  proof,  871. 
Description  of  tolls,  871. 
Plea  or  answer,  871. 

That  goods  were  injured,  872. 
Set-off  or  recouping  damages,  872. 

Connecting  carriers  setting  off  injuries  not  occurring  on  plaintiff's 
land,  872. 
Action  to  enforce  lien  for  charges,  873. 
Bill  in  equity  to  enforce  lien,  873. 
Effect  of  statutory  remedy,  873. 
Election  of  remedies,  873. 
Statutory  foreclosure  of  lien,  873. 
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CARRYING   WEAPONS. 

Jurisdiction  of  offense,  874. 
Indictment,  874. 

Requisites  and  sufficiency,  874. 

Charging  offense  under  statute,  875. 

Instances  and  insufficient  indictments,  875. 

Allegation  of  "  unlawfully,"  876. 

Indictment  for  two  offenses,  S76. 

Allegation  that  firearm  was  loaded,  876. 

Surplusage,  876. 

Negativing  the  exceptions,  876,  877. 
Instructions  to  jury,  877. 
Judgment,  877. 
Penalty,  877,  878. 
Fine  and  imprisonment,  878. 

CASE. 

See  cross-reference,  879. 

Action  to  enforce  award.     See  Awards. 

Actions  of  case  against  carriers.     See  Carriers. 

Certifying  cases  and  question  to  higher  court.      See  CERTIFIED  CASES. 

Case  agreed.     See  Cross-reference,  879. 

Action  for  repairing  boundary  fence,  674. 

CASE  MADE  ON  APPEAL. 
Definition,  880. 
Purpose  and  necessity. 

Substitute  for  bill  of  exceptions,  384,  880. 
Distinguished  from  bill  of  exceptions,  880. 
Election  of  remedy,  881. 
Turning  case  into  bill  of  exceptions,  881. 
Not  required  when  facts  apparent  on  record,  881. 
Confined  to  questions  of  law,  862. 
When  required  in  New  York,  882. 
Where  questions  of  fact  are  reviewable,  883. 
When  required  the  remedy  is  exclusive,  883. 
Review  of  judgment  on  findings,  883. 
Record  cannot  be  made  by  stipulations,  884,  885. 
Transcript  essential,  885. 
Effect  of  omission,  885. 
Contents  and  sufficiency. 

Should  state  every  question  raised,  885. 
Limitation  to  defined  points,  885. 
Error  must  be  clearly  shown,  885. 
Proceedings  on  the  trial  to  prove  error,  885. 
Findings  of  facts,  885, 
Refusal  to  find,  886. 
New  trial,  886. 

Review  of  referee's  conclusion  of  law,  886. 
Statement  of  facts  and  conclusion,  886. 
Litigation  of  facts  by  consent,  886. 
Partial  presentation  of  facts,  886. 
In  criminal  case,  886. 
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CASE  MADE  ON  APPEAL. 

Contents  and  Sufficiency — Continued. 
Reading  to  jury,  886. 
Nonsuit,  886. 

Report  of  referee,  886.  > 

Omission  of  judgment,  886. 
Incomplete  case,  886. 
Conclusions  of  law,  886. 
Index  to  case,  886. 

Error  not  presumed,  887.  ' 

Where  the  record  is  incomplete,  887. 
Omy  necessary  facts,  887. 
Unnecessary  matters  omitted,  887, 
Evidence,  887. 
Charge,  887. 

Remarks  of  counsel,  887. 
Reading  authorities,  887. 
Pleadings,  887. 

Proper  objections  and  exceptions,  887. 
What  exceptions  considered,  887. 
Inclusion  of  exceptions  by  agreement,  887. 
Inclusion  of  pleadings,  orders,  etc.,  888. 
Original  pleadings,  888. 
Where  pleadings  omitted,  888. 
Order  on  motion.  888. 
New  trial,  888. 
Affidavits,  888. 
Judgment,  888. 
Rendition  and  signature,  888. 
Judgment  on  the  facts,  888. 
Evidence,  888. 

Evidence  omitted  or  excluded,  888. 

Rejected  evidence,  888. 

Questions,  888. 

All  the  evidence,  888, 

Findings  of  fact,  888. 

Review  of  verdict,  889. 

Questions  of  fact,  889. 

Questions  of  law,  889. 

In  New  York  and  Minnesota,  889. 

When  part  of  evidence  sufficient,  889. 

Instances  of  insufficient  certificate,  889. 

Instances  of  sufficient  certificate,  890. 

Certificate  of  reporter,  890. 

Evidence  stated  in  narrative  form,  890. 

Synopsis  of  evidence,  890. 

Minute  details,  890. 

Incorporation  by  reference — skeleton  case,  890. 

Documentary  evidence,  890. 
Instructions,  891. 

When  to  be  brought  up,  891. 

Part  only,  891. 
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CASE  MADE  ON  APPEAL. 

Contents  and  Sufficiency— CV«/i««^^. 

Refusal  to  charge,  891. 

Evidence  to  show  relevancy  of  instructions,  891. 

Facts,  891. 

Proceeding  in  action,  891. 
By  whom  prepared — Form. 

Duty  of  appellant,  891. 
In  criminal  case,  891. 

Case  should  affirmatively  purport  to  be  such,  891. 
Settlement  and  service. 

Service  upon  appellee  or  counsel,  891. 

Within  time  provided  by  law,  891. 

Effect  Af  failure,  891. 

Service  of  copy,  891. 

Computation  of  time,  892. 

Waiver  of  irregularities,  892. 

Service  waived,  892. 

Service  of  counter-case,  892. 

Service  in  accordance  with  the  statute,  892. 

Office  to  make  service,  892. 

How  service  shown,  892. 

Finding  of  service,  892. 

Insufficient  admission  of  service,  893. 

Service  in  several  parts,  893. 

Effect  of  proper  service,  893. 

Time  to  serve,  893. 

Extension  of  time  to  serve,  893. 

When  extension  authorized,  893. 

Proposal  of  amendments  by  appellee,  894. 

Duty  of  appellee,  894. 

Amendments  in  writing,  894. 

Specifying  parts  objected  to,  894. 

How  prepared,  894. 

In  North  Carolina  and  New  York,  894. 

Should  be  served  within  time  required,  894. 

Delay  excused,  894. 

Construction  of  statute,  895. 

Order  to  show  cause,  895. 

Computation  of  time,  895. 
Settlement,  895. 

Case  must  be  presented  to  judge  for  settlement,  895. 

Duty  of  judge  to  sign,  S95. 

Extent  of  judge's  discretion,  895. 

Conflict  with  stenographer's  notes,  895. 

Where  no  amendments  are  proposed,  895. 

Facts  on  the  trial,  895. 

Where  parties  disagree,  896. 

Allowance  and  disallowance,  8g6. 

Evidence  used  by  judge,  897. 

Redrafting  case,  897. 

Time  to  settle  case,  897,  898. 
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CASE  MADE  ON  APPEAL. 

Settlement  and  Service — Continued. 

Extension  of  time  to  settle,  897,  898. 

Premature  settlement,  8gS. 

Settlement  by  ex-judge,  899. 

Order  extending  time,  899. 

Extension  of  time  by  stipulation,  899. 

Cause  for  extension  of  time,  899. 

Settlement  after  statutory  time,  899. 

Laches  of  appellee,  899. 

Where  paper  is  lost,  899. 

Motion  to  extend  time,  900. 

Waiver  of  rules  of  practice.  900. 
Authentication. 

Signature  by  trial  judge,  900. 
Absence  of  judge  from  district,  9CX). 
Judicial  act,  900. 
Effect  of  signature,  900. 
Signature  by  judge's  successor,  901. 
Signature  by  referee,  902. 
Judge  disqualified  by  interest,  902. 
Judge's  certificate,  902. 
Impeachment  of  certificate,  902.  . 
Attestation  by  clerk,  902. 
Authenticity  of  clerk's  certificate,  902. 
Remedy  for  refusal  to  act. 

Writ  of  mandamus,  902. 
Appeal,  903. 
Laches,  903. 
Resettlement. 

Where  case  defective,  903. 
Moving  before  trial  judge  for,  903. 
Omission  of  exception,  903. 
Decision  on  motion  to  resettle  appealable,  903, 
Printing  case. 

Rule  strictly  enforced,  903. 
Costs,  903. 
Filing. 

Must  be  filed  within  time  required,  904. 
Omission  to  mark  "  filed,"  904. 
Original  or  copy,  904. 
Sufficient  filing,  904. 

Practice  in  South  Carolina  and  New  York,  904. 
Extension  of  time,  904. 
Notice  for  argument,  904. 
Computation  of  time,  904. 
Where  filed — clerk's  office,  904. 
Effect  of  failure  to  file,  904. 
Filing  in  vacation,  905. 
Becoming  part  of  record. 

Where  duly  settled  and  signed,  905. 
Prima  facie  evidence  of  facts,  905. 

1082 


INDEX. 
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Becoming  part  of  record — Continued. 

In  South  Carolina,  North  Carolina,  and  Kansas,  905* 
Attachment  to  judgment  roll,  905. 
,      Amendment  and  correction. 

Case  must  be  complete  when  signed,  905. 

Power  of  trial  judge,  905. 

Notice  of  application  to  amend,  905. 

Effect  of  alteration,  905. 

Setting  aside  case,  906. 

Supplementary  proceedings,  906. 

Power  of  appellate  court,  906. 

Proceedings  to  bring  up  more  perfect  dase,  906. 

Motion  for  certiorari,  906. 

In  a  capital  case,  906. 

In  New  York,  906. 

Proceedings  below  to  correct  case,  906. 

Docketing  transcript,  906. 

Appellate  court  continuing  case  to  allow  corrections,  906. 

Corrections  by  consent,  906. 

Remitting  for  resettlement,  907. 

In  what  cases  certiorari  allowed,  907. 

For  mistake  of  trial  judge,  907. 

When  not  granted,  908. 

Negligence  of  appellee,  908. 

On  certificate  of  trial  judge,  908. 

When  no  cases  settled,  908. 

Motion  to  remand,  908. 

Grounds  for  petition,  908. 

Omission  of  exceptions,  908. 

When  case  lost,  908. 
Construction  of  the  case. 

Case  imports  absolute  verity,  909. 

Conclusive  as  to  facts,  909. 

Amendment  in  appellate  court,  909. 

Evidence  de  hors  the  record  to  contradict  case,  909. 

Statement  of  trial  judge,  909. 

Conflict  with  the  record,  909. 

Where  case  is  assumed  correct,  909. 

CAUSE   OF   ACTION. 

See  cross-reference,  910. 

CEMETERIES    AND    BURIALS. 

Laying  out  and  enlargement  of  cemeteries,  910. 
The  petition,  910. 
Forbidden  area,  910. 
Public  use,  910. 
Parties  defendant,  910. 
Signature  to  petition,  910. 
Actions  concerning  cemeteries,  gii. 
Action  of  ejectment,  parties  plaintiff,  911. 
Sufficiency  of  complaint,  911. 
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CEMETERIES  AND  BURIALS. 

Equity  will  protect  owners,  911. 

Damages  to  graves  and  monuments,  911. 
Actions  concerning  the  body,  911. 

Actions  at  law,  911. 

Who  may  invoke  proceedings,  911. 

Proceedings  in  equity,  912. 

Place  of  burial,  912. 
Indictments,  912. 

Disinterment  of  human  body,  912. 

Failure  to  bury  body,  912. 

Preventing  an  inquest,  912. 

Requisite?  of  indictment,  912. 

Allegatior.'  of  ownership,  912. 

Public  and  private  cemeteries,  912. 

Following  statute,  912. 

Removing  or  destroying  fence,  913. 

Violating  sepulture,  913. 

Public  burying  ground,  913. 

Conclusion  of  indictment,  913. 

CERTAINTY    IN    PLEADING. 
See  Cross-reference,  918. 
Certainty  in  bills  in  equity,  363, 
Requisites  of  pleas  in  actions  upon  bonds,  667. 

CERTIFICATE. 

See  Certificate  of  Doubt. 

Certificates  to  bills  of  exceptions  and  case  made.     See    Bills  OF  Excep- 
tions, Case  Made  on  Appeal. 

CERTIFICATE  OF  DOUBT. 
Definition,  914. 
Who  may  grant,  914. 
New  York  and  California  statutes,  914^ 
How  application  should  be  made,  915. 
When  it  will  be  granted,  915. 

The  correct  rule,  915. 

Positive  conclusion  unnecessary,  915. 

Conviction  regular  and  valid,  915. 

Confusion  of  jury  as  ground,  915. 
When  it  will  be  denied,  916. 

Examination  of  the  whole  case,  916. 

Palpable  error,  916. 

Statement  of  the  general  rule,  916. 

Repeated  applications,  916. 

Notice  to  district  attorney,  916. 
The  certificate  on  appeal,  917. 

In  capital  cases,  917. 

Appellate  court's  power  used  with  discretion,  917. 

Appellate  court  must  hear  application  for  certificate,  917. 

Operating  to  stay  execution,  917. 

Imprisonment  not  stayed  without  certificate,  917. 

No  certificate  obtained  from  trial  judge,  917. 
1084 


INDEX. 

CERTIFIED  CASES. 
In  the  federal  courts. 

History  of  the  statutes,  919. 
The  act  of  1802,  919. 
Reason  of  its  enactment,  919. 
Novel  mode  of  obtaining  decision,  920. 
Not  repealed  by  act  of  1869,  920. 
The  act  of  1872,  920. 
Criminal  proceedings,  920. 
The  circuit  courts  of  appeals  act,  922,  923. 
Under  the  acts  of  1802  and  1872,  923. 
Nature  of  the  proceedings,  923. 
Case  dismissed  in  circuit  court,  924. 
Points  must  arise  upon  the  trial,  924. 
Must  be  a  suit  in  court,  925. 

Only  questions  certified  are  to  be  answered,  926. 
Does  not  bar  error  or  appeal,  926. 
One  certificate  no  bar  to  another,  926. 
Where  court  declines  to  answer,  927. 
Who  may  certify,  927. 
Circuit  judge  may  certify,  927. 
Whole  case  cannot  be  certified,  927. 
Opinion  on  the  whole  facts,  928. 
Splitting  up  a  whole  case,  929. 
Obnoxious  questions,  929. 
Answer  may  dispose  of  whole  case,  930. 

Questions  of  fact,  930. 

Only  questions  of  law  to  be  certified,  930. 

Question  of  fraud,  930. 

Patent  cases,  931. 

SuflSciency  of  evidence,  931. 

Usury,  931. 

Affirmation  of  the  master's  report,  931. 
^  Amount  in  controversy,  931. 
Final  judgment,  931. 

Habeas  corpus,  931. 

Criminal  proceedings,  932. 
Division /r£»/(?rwa,  932. 
Matters  of  discretion,  933. 

No  jurisdiction  in  supreme  court,  933. 

Motion  for  new  trial,  933. 

Enlarging  term  in  ejectment,  933. 

Questions  of  equity  practice,  933. 

Revival  of  action,  934. 

Motion  to  quash  indictment,  934. 

Where  right  of  matter  in  controversy  is  involved,  934. 

Motion  to  continue  injunction,  934. 

Motion  for  new  trial,  934. 

Motion  for  sentence,  935. 
Supreme  court  divided  as  to  the  merits  of  the  question.  935. 
Procedure  in  the  circuit  court,  935. 
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CERTIFIED  CASES. 

In  the  federal  courts — Continued. 

Form  of  the  certificate,  935. 

Statute  to  be  exactly  complied  with,  935. 

Distinct  statement,  935. 

Question  must  show  bearing  on  case,  935. 

Must  include  all  the  facts,  936. 

Omission  to  state  request,  936. 

Parol  evidence,  936. 

Broad  and  indefinite  question,  936. 

Question  whether  indictment  charges  offense,  936 

Question  whether  demurrer  shall  be  sustained,  936. 

Question  for  whom  to  render  decree,  936. 

Certifying  the  whole  record,  936. 

Abstract  questions,  937. 

Where  decision  avails  nothing,  937. 

Q'lestion  resting  on  hypothesis,  937. 

Questions  settled  in  another  case,  937. 

Irrelevant  matter,  937. 

Remedying  an  imperfect  certificate,  937. 

Nature  of  question,  938. 
Questions  recast  by  the  supreme  court,  939. 
Under  the  Circuit  Courts  of  Appeals  Act,  939. 
Question  of  jurisdiction,  939. 
Formal  certificate,  940. 
Jurisdiction  over  another  suit,  940. 
Option  to  take  whole  case  to  court  of  appeals,  940. 
Court  of  appeals  may  certify,  940. 
Practice  in  the  court  of  appeals,  940. 
Questions  certified  by  circuit  court  of  appeals,  940. 

Power  to  certify  to  supreme  court,  940. 

Only  questions  of  gravity,  940. 

Certifying  questions  for  instruction,  940. 

Form  of  certificate,  941. 

Sending  up  the  whole  record,  941. 
Certiorari  to  the  circuit  court  of  appeals,  942. 

Supreme  court  directing  case  to  be  certified,  942. 

At  what  stage  of  the  proceedings,  942. 

Only  questions  of  importance,  942. 

Questions  held  to  be  of  sufficient  importance,  942. 

Questions  held  not  to  be  of  sufficient  importance,  942,  943. 
Certificates  of  importance.. 

Statutes  in  various  states,  943. 
Object  of  such  statutes,  944. 
Questions  of  fact  and  law,  944. 

How  questions  of  law  to  be  presented,  944. 
No  jurisdiction  in  questions  of  fact,  944,  945.     . 
Sufficiency  of  evidence,  945. 
Right  to  possession,  945. 
Contributory  negligence,  945. 

Appellate  court  cannot  declare  law  upon  the  facts,  P45. 
Abstract  questions,  945. 
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CERTIFIED  CASES. 

Certificates  of  importance — Continued. 

Whole  case  not  to  be  certified  up,  945,  946. 
Several  questions,  946. 
Chancery  cases,  946. 
Before  or  after  judgment,  946. 
Time  to  procure  certificate,  947. 
Certificate  must  be  asked  for,  947. 
Form  of  the  certificate,  948. 
Construction  of  the  questions,  949,  950. 
Decision  of  appellate  court  binding,  950. 
Exceptions  ordered  heard  at  general  term. 
New  York  practice,  950. 
Discretion  of  trial  judge,  950. 
Only  important  exceptions,  950. 
When  discretion  to  be  exercised,  951. 
Judgment  must  be  suspended,  951. 
Formal  order,  951. 
Vacating  order,  951. 
Implied  vacation,  951, 
Time  to  vacate  order,  952. 
Special  term  without  jurisdiction,  952. 
Exceptant's  duty  to  prepare  case,  952. 
Nature  of  the  exceptions,  952. 

Where  decision  of  special  term  not  likely  to  be  final,  952. 

Facts  as  well  as  law  to  be  examined,  952. 
Where  points  of  law  were  ruled  adversely  at  trial,  952. 

Nonsuit,  952. 

Divorce  cases,  952. 

Denial  of  motion  for  new  trial,  953. 

County  court,  953. 

Surrogate's  decree,  953. 

Waiver  of  objection,  953. 
Only  the  exceptions  considered,  953. 
Party  entitled  to  have  exceptions  heard,  953. 
Questions  of  fact,  953. 
Verdict  against  weight  of  evidence,  954. 
Judgment  not  an  ordinary  one,  954. 
To  secure  uniformity  of  decision. 
Missouri  practice,  954. 
Time  to  certify,  954. 
When  duty  of  court  to  certify,  955. 
Retrospective  operation,  955. 
Question  of  jurisdiction,  955. 
Certifying  constitutional  questions. 

Certifying  questions  to  higher  court,  955. 
In  Rhode  Island  and  Missouri,  955. 
Limitation  of  scope  of  inquiry,  956. 

CERTIORARI. 

To  bring  up  more  perfect  case  on  appeal.     See  Case  Made  on  Appeal. 
Certiorari  to  circuit  court  of  appeals  by  the  supreme  court,  942. 
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CHANCERY. 

See  Bills  in  Equity;  Equity. 

CHANGE    OF  VENUE. 

In  bastardy  cases,  295. 

CHARGES. 

Actions  against  carriers  based  on  illegal  charges.     See  Carriers. 

CHECKS. 

Actions  against  bank  for  nonpayment,  255. 
Indictment  for  illegal  certification  of  checks,  259. 

CIRCUIT    COURT   OF   APPEALS. 

Certifying  cases  and  questions  under  federal  practice.     See  Certikiei 
Cases. 

CLERKS. 

See  Calendars  and  Trial  Dockets. 
Action  of,  in  attachment  proceedings.     See  Attachment. 
Certificate  to  case.     See  Case  Made  on  Appeal. 
Power  to  take  bail,  198. 

CLERICAL   ERRORS. 

In  attachment  affidavits,  14,  15. 
In  attachment  bond,  31. 
In  bills  of  particulars,  535. 

COHABITATION. 
See  Bigamy. 

COMMISSIONERS.  , 

Power  to  take  bail.  See  Bail  AND  RECOGNIZANCES  IN  CRIMINAL  Cases. 

Proceedings   by,   to  settle   disputed  boundaries.     See    BOUNDARIES    AND 
Fences. 

COMMISSIONS. 

To  take  testimony.     See  Bills  De  Bene  Esse.  • 

COMMITMENT. 

Enforcing  judgment  in  bastardy  cases,  309,  310. 

COMMON    CARRIERS. 
See  Carriers. 

COMPLAINTS. 

In  action  by  and  against  attorneys.     See  Attorneys. 

In  actions  to  enforce  award.     See  Awards. 

In  action  on  arbitration  bond.     See  Awards. 

In  actions  by  and  against  banks.     See  Banks  and  BANKING. 

In  actions  against  bail.     See  BAIL  IN   CiViL  Cases  ;  BAIL  AND  Recog 

NiZANCE  IN  Criminal  Cases. 
In  bastardy  proceedings.     See  Bastardy. 
In  actions  upon  bonds.     See  Bonds. 
In  actions  for  breach  of  promise  of  marriage.     See  Breach  of  Promise 

OF  Marriage. 
In  prosecution  for  breach  of  peace.     See  Breach  of  PeACE. 
In  actions  for  injuries  at  bridges.     See  Bridges. 
In  actions  by  and  against  carriers.     See  Carriers. 
Complaint  in  action  to  establish  boundary,  674.  , 
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COMPROMISES. 

Defenses  in  bastardy  cases,  297. 

CONCEALED    WEAPONS. 

See  Carrying  Weapons. 

CONCLUSIONS    OF   LAW. 

See  Legal  Conclusions. 

CONDITIONS. 

Assignment  of  breaches  in  actions  upon  bonds.     See  BONDS. 

Declaring  upon  bonds  with  conditions,  649,  650. 

Pleading  conditions  limiting  liability  in  actions  against  carriers,  852. 

CONDITIONS    PRECEDENT. 

Allegation  of  performance  in  action  to  enforce  award,  135. 
Demand  and  request  in  action  on  bond,  647. 

CONNECTING   LINES. 

Actions  against  carriers.     See  Carriers. 

CONSENT   DECREES. 

Reviewing  by  bills  of  review,  572,  573. 
Bills  to  enforce,  605. 
Bills  to  impeach,  608. 

CONSIDERATION. 

No  need  to  allege  in  action  on  bond,  646. 

Plea  of  want  of,  in  action  upon  bond,  665. 

Pleading  consideration  in  actions  against  carriers,  845,  846. 

CONSPIRACY. 

Bill  of  particulars  in  actions  for  conspiracy,  551. 
Conspiracy  to  commit  burglary,  800. 
CONSTITUTIONAL   QUESTIONS. 

Certifying  constitutional  questions  to   a  higher  court.     See  CERTIFIED 
Cases. 

CONTINUANCES. 

In  bastardy  cases,  297. 

CONTRACTS. 

Action  for  breach  of  marriage  contract.     See  BREACH  OF  Promise  of 

Marriage. 
Actions  on  carrier's  contracts.     See  Carriers. 
Bill  of  particulars  in  actions  on  contracts.     See  Bills  of  Parti  Julars. 

CONTRIBUTORY  NEGLIGENCE. 

Bill  of  particulars  of  defense  of  contributory  negligence,  550. 

CONVERSION. 

Bill  of  particulars  in  action  for  conversion,  552. 

CORPORATIONS. 

See  Banks  and  Banking. 

Burglarizing  building  of  corporation.     See  BURGLARY. 
Affidavit  in  behalf  of  corporation  in  attachment,  9. 
Bonds  by  corporations  in  attachment  cases,  35. 
Action  for  negligence  of  bank  directors,  252. 
Pleading  corporate  existence  in  actions  against  carriers,  843. 
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COSTS. 

In  bastardy  cases,  311,  312. 

On  examination  de  bene  esse,  334. 

Upon  bills  of  review,  597. 

In  proceedings  to  settle  disputed  boundaries,  677. 

COUNTERCLAIM. 

Bill  of  particulars  of  defense.     See  Bills  of  Particulars. 

COURTS. 

See  Calendars  and  Trial  Dockets. 

Power  to  take  bail.     See  Bail  in  Civil  Cases  ;  Bail  and  Recogni- 
zance IN  Criminal  Cases. 
Disrespect  to  court  in  briefs.     See  Briefs. 
Certifying  cases  and  questions  to  higher  court.     See  Certified  Cases. 

COVENANT. 

Action  to  enforce  award.     See  Awards. 
Action  upon  bond.     See  Bonds. 

CRIMINAL   CONVERSATION. 

Requirement  of  bail  in  action  for,  161. 
Bill  of  particulars  in  action  for,  554. 

CRIMINAL    PROCEDURE. 

Briefs  in  criminal  cases.     See  Briefs. 

Prosecutions  for  attempts  to  comtnit  crime.     See  ATTEMPTS. 

Off'enses  against  banks.     See  Banks  and  Banking. 

Prosecutions  for  barratry.     See  Barratry. 

Prosecutions  for  bastardy.     See  Bastardy. 

Prosecutions  for  bigamy.     See  Bigamy. 

Prosecutions  for  blasphemy.     See  Blasphemy. 

Prosecutions  for  removal  of  boundary  mark  or  fence.  See  BOUNDARIES 
and  Fences.    . 

Prosecutions  for  breach  of  peace.     See  Breach  of  Peace. 

Prosecutions  for  bribery.     See  Bribery. 

Prosecutions  for  offenses  relating  to  bridges.     See  Bridges. 

Prosecutions  J^or  burglary.     See  Burglary. 

Prosecutions  for  carrying  weapons.     See  Carrying  Weapons. 

Prosecutions  for  offenses  against  cemeteries  and  dead  bodies.  See  CEME- 
TERIES AND  Burials. 

Staying  execution  on  certificate  or  probable  cause.  See  Certificate  of 
Doubt. 

Bill  of  particulars  in  criminal  cases,  554,  555. 

Bills  of  exceptions  in  criminal  cases,  379. 

Equitable  interference  with  criminal  judgments,  616. 

CROSS    BILLS. 

Cross  bill  of  exceptions;  appellee's  right  to  prepare,  386. 

DAMAGES. 

Pleading  and  proof  in  actions  for  breach  of  promise  of  marriage.  See 
Breach  of  Promise  of  Marriage. 

DATE. 

Date  of  attachment  bonds,  32. 
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DEAD    BODIES. 

See  Cemeteries  and  Burials. 

DEATH. 

Death  of  defendant  as  a  cause  for  dissolving  attachment,  90. 
Effect  of  death  of  mother  of  child  in  bastardy  proceedings,  287,  288. 
Action  on  bond  after  death  of  obligee,  642. 

DEBT. 

Book  debt.     See  cross-reference,  672. 
Action  upon  bonds.     See  Bonds. 
Action  of  debt  on  recognizance,  240. 

DECEIT. 

Requirement  of  bail  in  action  for,  161. 

DECLARATIONS. 

In  actions  against  attorneys.     See  ATTORNEYS. 

In  actions  on  arbitration  bonds.     See  Awards. 

In  actions  to  enforce  awards.     See  Awards. 

In  actions  by  and  against  banks.     See  Banks  AND  Banking. 

In  actions  for  breach  of  promise  of  marriage.      See  BREACH  OF   PROMISE 

OF  Marriage. 
In  actions  by  and  against  carriers.     See  CARRIERS. 
In  actions  upon  bonds.     See  Bonds. 
In  audita  querela.     See  Audita  Querela. 

DECREES. 

Bills  to  enforce  decrees.     See  Bills  to  Enforce  Decrees. 
Bills  to  impeach  decrees.     See  Bills  to  Impeach  Decrees  and  Judg- 
ments. 
Bills  to  review  decrees.     See  Bills  of  Review. 
Decrees  must  be  secundum  allegata,  357,  358. 

DEFAULTS. 

In  actions  for  breach  of  promise  of  marriage,  693. 

DEFINITENESS   AND    CERTAINTY. 

In  bills  of  particulars.     See  Bills  of  Particulars. 
Requisites  of  pleas  in  actions  upon  bonds,  667. 

DEMAND. 

Demand  for  bill  of  particulars.  See  BiLLS  OF  PARTICULARS. 
Allegation  of  demand  for  payment  in  action  on  award,  136. 
Allegation  of,  in  actions  on  bonds,  647. 

DEMURRERS. 

Demurrers  to  bills  of  review.     See  Bills  of  Review. 
In  action  ut  law  to  enforce  avjard.     See  Awards. 
Not  proper  remedy  to  dissolve  attachment,  81. 
To  bill  to  enforce  specific  performance  of  award,  154. 
To  bill  to  set  aside  award,  156. 
Bills  in  equity  demurrable  for  inconsistency,  366. 
To  bill  to  carry  decree  into  execution,  606. 

Special  demurrer  to  plea  setting  up  partial  defense  to  action  on  bond, 
669. 
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DEPARTURE. 

In  pleading  in  suits  upon  bonds,  669. 

DEPOSITIONS. 

See  Bills  de  Bene  Esse. 

DEPOSITS. 

See  Banks  and  Banking. 

DESCRIPTION. 

Description  of  property,  termini,  or  injury  in  actions  against  carriers^^ 
846,  847. 

DILATORY    PLEAS. 

In  bastardy  cases,  303. 

DIRECTORS. 

Action  for  negligence  of  bank  directors,  252 

DISCOVERY. 

See  cross-reference,  374. 

DISCRETION. 

Discretion  in  matters  of  bail.  See  Bail  IN  CiviL  Cases;  Bail  and- 
Recognizance  in  Criminal  Cases. 

Discretion  of  court  in  granting  bill  of  particulars.  See  BiLLS  OF  Par- 
ticulars. 

Discretion  of' court  in  dissolving  attachment,  75. 

Certifying  to  higher  court  questions  involving  discretion,  933,  934. 

DISCRIMINATION. 

Actions  against  carriers  on  account  of  discrimination  in  rates.  See 
Carriers. 

DISJUNCTIVE   STATEMENTS. 
In  bills  in  equity,  366. 

DISMISSAL. 

On  account  of  failure  to  file  brief.     See  Briefs. 

Motion  to  dismiss  brought  up  by  bills  of  exceptions,  400. 

For  failure  to  furnish  bill  of  particulars,  539. 

DISSOLUTION. 

Of  Attachments.     See  Attachments. 

DIVISION    OF   OPINION. 

See  Certified  Cases. 

DIVORCE. 

Bills  of  particulars  in  divorce  cases,  548. 
Review  of  divorce  decree,  571. 

DOCKETS. 

See  Calendars  and  Trial  Dockets. 

DOCUMENTARY    EVIDENCE. 

Incorporation  by  reference  in  bill  of  exceptions.  See  BiLLS  OF  Excep- 
tions. 

DOUBLE   ASPECT. 

Bills  in  equity  with  double  aspect,  364. 
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DOWER. 

Bills  of  particulars  in  actions  for  dower,  548. 

EJECTMENT. 

Action  to  enforce  award.     See  Awards. 

Bills  of  particulars  in  actions  of  ejectment,  549. 

To  settle  question  of  boundaries,  672, 

ELECTIONS. 

Bribery  of  voters.     See  Bribery. 

EMBEZZLEMENT. 

Embezzlement  by  bank  officers.     See  Banks  and  Banking. 
Jurisdiction   of   state  courts  of  embezzlement  of  funds  of  national 
bank,  261. 

ENFORCEMENT    <:^Y    DECREES. 

See  Bills  to  Enforce  Decrees. 

EQUITY. 

See  Bills  de  Bene  Esse;  Bills  in  Equity;  Bills  of  Peace;  Bills  of 

Review;  Bills  Quia  Timet;  Bills  to  Enforce  Decrees;  Bills 

TO  Impeach  Decrees  and  Judgments. 
Proceedings  by  or  against  banks.     See  Banks  and  Banking. 
Jurisdiction  of  equity  to  enforce  specific  performance  of,  or  to  set  aside 

award,  150,  151,  154. 
Award  as  defense  to  equitable  actions,  156. 
Bills  of  exceptions  in  chancery  cases,  381. 
Bills  of  particulars  in  equity,  518. 
Remedy  on  bonds,  637. 

Jurisdiction  in  cases  of  disputed  boundaries,  673. 
Bill  in  equity  to  recover  overcharges  from  carrier,  865. 
JurisdictioQ  to  protect  cemetery  grounds,  911. 

ERROR. 

Bills  to  review  decrees  for  error.     See  BiLLS  OF  Review. 
Discussion  of  error  in  briefs.     See  Briefs. 

Showing  error  on  appeal.    See  BiLLS  OF  Exceptions;  Case  Made  on 
Appeal. 

ESCAPE. 

Bill  of  particulars  in  action  for  escape,  552. 

EVIDENCE. 

Bill  of  exceptions  ;  the  method  of  bringing  evidence  up.     See   Bills  of 

Exceptions. 
Review  on  case  made.     See  Case  Made  on  Appeal. 

Relation  of  bill  of  particulars  to  evidence.     See  Bills  of  Particulars. 
Newly  discovered  evidence  as  ground  for  bill  of  review.     See   Bills  of 

Review. 
Pleading  matters  of  evidence  in  bills  in  eauity,  355,  356. 

EX   CONTRACTU. 

Breach  of  marriage  contract.     See  BREACH  OF  PROMISE  OF  MARRIAGE. 
Actions  against  carriers.     See  Carriers. 

EX    DELICTO. 

Actions  against  carriers.     See  Carriers. 
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EXAMINATION. 

Prosecutions  for  breach  of  peace.     See  Breach  of  Peace. 

EXCEPTIONS. 

See  Bills  of  Exceptions. 

Exceptions  ordered  heard  at  general  term  under  Neiv  York  practice.     See 

Certified  Cases. 
Taking  up  by  case  made.     See  Case  Made  on  Appeal. 

EXECUTION. 

Execution  of  writ  of  attachment.     See  Attachment. 

Staying  execution  on  certificate  of  probable  cause.     See  CERTIFICATE  OF 

Doubt. 
Audita  querela  to  annul  execution,  117. 

EXHIBITS. 

Stating  written  instruments  in  bills  in  equity,  362. 

FACTS. 

Pleading  facts  in  bills  in  equity,  353,  354. 

FALSE    PRETENSES. 

Bill  of  particulars  on  indictment  for  false  pretenses,  55^. 

FEDERAL   PRACTICE.     See  United  States  Courts. 

Certifying  cases  and  questions  to  higher  court.     See  Certified  CASES. 

FELONY. 

Burglary  with  intent  to  commit  felony.     See  BURGLARY. 

FENCES. 

See  Boundaries  and  Fences. 

FILIATION    PROCEEDINGS. 
See  Bastardy. 

FILING. 

Filing  bill  of  exceptions.     See  Bills  of  Exceptions. 
Filing  case.     See  Case  Made  on  Appeal. 
Filing  of  brief s-.     See  Briefs. 
Filing  bills  in  equity,  373. 

FORFEITURE. 

Forfeiture  of  recognizances,  234. 

FORGERY. 

Indictment  for  attempt  to  commit  forgery.     See  ATTEMPTS. 
Bills  to  impeach  decree  for,  631. 

FORMER   ADJUDICATION. 

Defenses  in  bastardy  cases,  300,  301. 

FORTHCOMING   BOND. 

Action  upon  forthcoming  bond,  644.  1 

FRAUD. 

See  Bills  to  Impeach  Decrees  and  Judgments. 
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FRAUD. 

Plea  of  fraud  in  action  on  award.     See  Awards. 

Plea  of  fraud  in  action  on  bond,  666. 

Bills  of  particulars  in  actions  to  set  aside   fraudulent  conveyances, 

547- 
Offers  in  bills  seeking  rescission  for  fraud,  369. 
Bail  may  be  required  in  actions  for  fraud,  161. 
Actions  to  set  aside  awards  ;  equity  jurisdiction,  154,  155. 
Fraudulent  and  illegal  attachments,  58. 

FREIGHT. 

Actions  against  carriers  concerning  freight.     See  CARRIERS. 

FUND   IN    COURT. 

Payment  of  attorney's  fees  out  of,  105. 

GENERAL    DENIAL. 

Pleading  general  denial  in  actions  against  carriers,  858. 

GENERAL    ISSUE. 

When  plea  bad  as  amounting  to  general  issue,  140. 

GRAVES    AND    MONUMENTS. 

See  Cemeteries  and  Burials. 

HABEAS   CORPUS. 

Discharge  of  defendant  in  bastardy  cases,  311. 

HOUSE-BREAKING. 
See  Burglary. 

HUSBAND    AND    WIFE. 

Actions  for  breach  of  promise  of  marriage.     See  BREACH  OF  PROMISE  OF 
Marriage. 

IMPRISONMENT    FOR   DEBT. 
See  Bail  in  Civil  Cases. 

INCONSISTENCY. 

Bills  in  equity  with  double  aspect  and  inconsistent,  364. 
Inconsistent  claims  in  bills  in  equity,  366. 

INDEMNITY    BONDS. 

Averments  in  actions  upon  indemnity  bonds,  648. 

INDICTMENT. 

For  barratry.     See  BARRATRY. 

For  bigamy.     See  Bigamy. 

For  breach  of  peace.     See  Breach  OF  PEACE. 

For  bribery.     See  Bribery. 

For  burglary.     See  Burglary. 

For  carrying  weapons.     See  Carrying  Weapons. 

For  offenses  against  cemeteries  and  dead  bodies.     See  Cemeteries  AND 

Burials. 
Indictment  for  attempt  to  commit  crime.     See  Attempts. 
Indictment  for  bastardy.     See  Bastardy. 
Indictment  for  blasphemy.     See  Blasphemy. 
For  offenses  against  banks.     See  Banks  AND  Banking. 
Indictment  for  offenses  relating  to  bridges.     See  Bridges. 
For  removal  of  boundary-mark  or  fence.     See  Boundaries  AND  FENCES. 
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INFANTS. 

See  Bastardy. 

Bills  by  infants  to  impeach  decrees  and  judgments,  605,  613. 

Parties  to  actions  for  breach  of  promise  of  marriage,  684. 

INFORMATION. 

Distinction  between  bills  and  informations,  337. 

INFORMATION    AND    BELIEF. 

Positiveness  required  in  bills  in  equity,  363. 

INJUNCTIONS. 

Injunction  against  judgment  at  law.      See  Bills  to  Impeach  Decrees 

AND  Judgments. 
Injunction  by  state  court  against  national  bank,  261. 
Averments  on  information  and  belief  in  injunction  bills,  363. 
As  a  remedy  for  illegal  freight  charges  by  carrier,  869. 

INSOLVENCY. 

As  a  ground  j or  dissolving  attachment.     See  Attachment. 
Discharge  of  principal  as  release  of  bail.     See  Bail  in  Civil  Cases. 

INSTRUCTIONS. 

Review  of.     See  Bills  of  Exceptions;  Case  Made  on  Appeal. 

In  bastardy  cases,  303. 

In  prosecutions  for  bigamy,  328. 

In  action  for  breach  of  promise  of  marriage,  693. 

INSURANCE. 

Bill  of  particulars  in  action  on  insurance  policy,  524. 
Actions  by  insurance  company  against  carrier,  837. 

INTENT. 

Intent  in  crime  of  burglary.     See  Burglary. 

INTERPLEADER. 

Right  of  bank  to  maintain  action,  251. 

INTERROGATORIES. 

Interrogating  part  of  bill  in  equity,  344. 

INTRODUCTION. 

As  part  of  bill  in  equity,  340. 

INVENTORY. 

*        OflBcer's  return  on  writ  of  attachment,  64. 

IRREPARABLE    INJURY. 
See  Bills  of  Peace. 

ISSUE. 

Necessity  for  formal  issue  in  bastardy  cases,  297. 

JOINDER. 

Joinder  of  crimes  in  prosecutions  for  burglary.     See  Burglary. 
Misjoinder  of  action  with  action  for  breach  of  promise.     See  BREACH  OF 

Promise  of  Marriage. 
Joinder  of  actions  upon  bonds,  638. 
Joinder  of  parties  in  suits  against  carriers,  837. 
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JOINT   PLEAS. 

To  actions  upon  bonds,  669. 

JUDGES. 

See  Calendars  and  Trial  Dockets. 

Settling  and  signing  bills  of  exceptions.     See  Bills  of  EXCEPTIONS. 
Settlement  of  case  on  appeal.     See  Case  Made  OiN  Appeal. 
Granting  certificate  of  doubt.     See  Certificate  of  Doubt. 
Right  to  issue  attachments,  47. 

JUDGMENT    CREDITORS. 

Dissolution  of  attachment  by.     See  Attachment. 

JUDGMENTS. 

Bills  to   impeach  judgments.     See    Bills   to   Impeach   Decrees  and 

Judgments. 
In  bastardy  cases.     See  Bastardy. 
In  actions  upon  bonds.     See  Bonds. 

Relief  against  judgments  by  audita  querela.     See  Audita  QukrelA. 
Judgment  in  suit  of  audita  querela,  124. 
Reversible  without  bill  of  exceptions,  407. 
In  disputed  boundary  case,  677. 

JUDICIAL   NOTICE. 

Pleading  matters  judicially  known  in  bills  in  equity,  356. 

JURISDICTION. 

Equity  jurisdiction  in  cases  of  bills  of  peace.     See  Bills  of  Peace. 
Equity  jurisdiction  to  enforce  decrees.     See  Bills  to  Enforce  Decrees. 
Equity  jurisdiction  to  impeach  judgments  at  law.     See  Bills  to  Impeach 

Decrees  and  Judgments. 
Of  bills  of  review.     See  Bills  of  Review. 
Of  crime  of  bigamy.     See  Bigamy. 
Of  national  bank  causes.     See  Banks  AND  BANKING. 
Of  crime  of  burglary.     See  Burglary. 
Of  offense  of  bribery.     See  Bribery. 
To  hear  and  determine  bastardy  cases.     See  BASTARDY. 
Pleading  excess  of  jurisdiction  in  action  of  award,  138. 
Jurisdiction  of  equity  to  enforce  specific  performance  of  award,  150. 
Equity  jurisdiction  of  actions  to  set  aside  awards,  154. 
Jurisdiction  clause  of  bill  in  equity,  343. 
Jurisdictional  averments  in  bills  in  equity,  369. 
Of  bills  quia  timet,  600. 
Equity  jurisdiction  in  cases  of  disputed  boundaries,  673. 

JUSTICES  OF  THE  PEACE. 

Audita  querela  to  vacate  justice's  judgments.     See  Audita  Querela. 
Proceedings  before,  upon  charge  of  bastardy.     See  Bastardy. 
Right  to  take  bail.     See  Bail  and  Recognizance  in  Criminal  Cases. 
Right  to  issue  attachment,  47. 

JUSTIFICATION. 

justification  of  bail.     See  Bail  in  Civil  Cases;  Bail  and  Recogni- 
zance in  Criminal  Cases. 

KNOWLEDGE  AND  BELIEF. 

Allegations  of  knowledge  and  belief  in  attachment  affidavits,  21. 
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LACHES. 

Time  to  institute  suit  for  specfic  performance  of  award,  153. 

Time  to  bring  suit  to  set  aside  award,  155. 

In  case  of  bills  to  impeach  decrees  for  fraud,  631,  632. 

LARCENY. 

Burglary  with  intent  to  commit  larceny.     See  Burglary. 
Indictment  for  attempt  to  rob.     See  Attempts. 
Joinder  of  burglary  with  larceny.     See  BURGLARY. 
Jurisdiction  of  state  courts  of  larceny  of  banknote,  261. 

LEAVE  OF  COURT. 

See  Bills  to  Impeach  Decrees  and  Judgments. 
To  file  bill  of  review.     See  Bills  of  Review. 

LEGAL  CONCLUSIONS. 

Stating  legal  conclusions  in  bills  in  equity,  357. 

LEVY. 

Execution  of  writ  of  attachment.     See  Attachment. 

LIBEL  AND  SLANDER. 

Bail  may  be  required  in  actions  for,  161. 
Bill  of  particulars  in  actions  for,  552,  553. 

LIEN. 

Action  to  enforce  carrier's  lien  for  charges,  873. 

LOST  BONDS. 

Averments  in  actions  upon,  649. 

LUNATICS. 

Bills  to  impeach  decrees  and  judgments  against,  612,  613. 

MAGISTRATES. 

Proceedings  before,  in  bastardy  cases.     See  Bastardy. 
Prosecutions  for  breach  of  the  peace.     See  Breach  of  Peace. 

MALICIOUS  PROSECUTION. 

Requirement  of  bail  in  action  for,  161. 
Bill  of  particulars  in  actions  for,  553. 

MANDAMUS. 

Reynedy  for  refusal  of  judge  to  settle  case  or  bill  of  exceptions.     See  CASE 

Made  on  Appeal  ;  Bills  of  Exceptions. 
To  compel  carrier  to  perform  duty,  815. 
As  a  remedy  for  illegal  charges  by  carrier,  869. 

MARRIAGE. 

See  Bigamy  ;  Breach  of  Promise  of  Marriage. 

MARRIED  WOMEN. 

Action  as  consignor  against  common  carrier,  824. 

MASTER  OF  VESSEL. 

Action  against,  for  loss  or  injury  to  goods,  839,  840. 

MESNE  PROCESS. 

See  Attachment. 
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MISDIRECTION. 

Of  writs  of  attachment.     See  ATTACHMENT.  r 

MISTAKE. 

Mistake  of  arbitrators  ;  defense  to  action  on  award.     See  Awards. 

Actions  to  set  aside  awards.     Equity  jurisdiction,  154,  155. 

< 

MOTIONS. 

Motions  for  bills  of  particulars.     See  Bills  of  Particulars. 
Regarding  calendars  and  trial  dockets.      See   Calendars  and  Trial 

Dockets. 
Rulings  on  motion  brought  up  for  review.      See  Bills  of  Exceptions; 

Case  Made  on  Appeal. 

MULTIFARIOUSNESS. 

See  Bills  of  Peace  ;  see  also  cross-reference,  362. 

In  bill  of  review,  592. 

In  bills  to  impeach  decrees  and  judgments,  614. 

MULTIPLICITY    OF   SUITS. 
See  Bills  of  Peace. 

MURDER. 

Burglary  with  intent  to  commit  murder.     See  Burglary. 

MUTILATED    BONDS. 

Averments  in  actions  upon,  648. 

MUTILATIONS. 

Of  bills  of  exceptions.     See  Bills  of  Exceptions. 

NAMES. 

Name  of  obligees  in  actions  on  bonds,  646. 

NATIONAL  BANKS. 

Embezzlement ,  abstraction,  and  misapplication  of  funds.     See  Banks  and 

Banking. 
Jurisdiction  of  national  bank  causes.     See  BANKS  AND  Banking. 

NEGLIGENCE. 

Action    for    negligence   in    maintaining  and  repairing    bridges.       See 

Bridges. 
Averments  of  negligence  in  actions  against  carriers.     See  Carriers. 
Bills   of  particulars  in  actions   based  upon   negligence.     See   Bills   of 

Particulars. 
Actions  against  attorneys  for  negligence,  107. 

NEW   MATTER. 

Bills  to  review  decrees  on  discovery  of.     See  BiLLS  OF  Review. 
Plea  of,  in  action  upon  bond,  666. 

NEW  TRIAL. 

In  bastardy  cases,  314. 

Motion  for  new  trial ;  consideration  on  bill  of  exceptions,  400. 

Bill  of  exceptions  as  waiver  of  motion  for  new  trial,  516. 

NEWLY   DISCOVERED    EVIDENCE. 

As  ground  for  bill  of  review.     See  Bills  of  Review. 
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NIL   DEBET. 

Plea  to  action  of  debt  on  award,  142. 
Plea  of,  in  action  upon  bond,  664. 

NON   ASSUMPSIT. 

Plea  to  action  on  award,  142. 

NON   DAMNIFICATUS. 

Plea  in  action  upon  bond,  663. 

NON    EST    FACTUM. 

General  issue  in  action  upon  bond,  663. 

NON    PROS. 

For  failure  to  furnish  bill  of  particulars,  539. 

NOTICE. 

Notice  for  bills  of  particulars.     See  Bills  of  Particulars. 
Pleading  notice  and  want  of  notice  in  action  on  award.     See  Awards. 
Preliminary   notice   before   suing  for   injury   received  at   bridge.      See 

Bridges. 
Of  application  for  commissioners  to  establish  boundary  lines,  675. 

NUISANCE. 

Bill  of  particulars  on  indictments  for  nuisances,  555. 

NUL  TIEL   RECORD. 

Plea  of,  in  action  upon  bond,  665. 

OATH. 

Oath  of  arbitrators,  pleading  in  action  on  award.     See  Awards. 

OFFERS. 

Offers  in  bills  in  equity,  367,  368,  369. 

OFFICE. 

Bills  of  particulars  in  actions  to  try  title  to  office,  550. 

OFFICERS. 

Attempts  to  bribe  offi,cers.     See  Bribery. 

Powers,  duties,  and  liabilities  of,  in  attachment  cases.    See  Attachment. 

ORDERS. 

Orders  for  bills  of  particulars.     See  Bills  of  Particulars. 
Orders  of  filiation  in  bastardy  cases.     See  Bastardy. 

PARTIAL   DEFENSE. 

In  actions  upon  bonds  ;  special  demurrer,  669. 

PARTICULARS. 

See  Bills  of  Particulars. 

PARTIES. 

To  attachment  proceedings.     See  Attachment. 
To  writ  of  audita  querela.     See  Audita  Querela. 
To  actions  by  and  against  banks.     See  BANKS  and  Banking. 
To  bastardy  prosecutions.     See  Bastardy. 

Designation  of  parties  in  bills  in  equity.     See  BiLLS  IN  EQUITY. 
To  dills  of  peace.     See  Bills  of  Peace. 
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PARTIES. 

To  bills  of  review.     See  Bills  of  Review. 

To  bills  to  enforce  decrees.     See  Bills  to  Enforce  Decrees. 

To  bills  to  impeach  decrees  andjudgments.  See  Bills  to  Impeach  De- 
crees AND  Judgments. 

In  actions  for  negligence  and  defective  bridges.     See  Bridges. 

To  actions  for  breach  of  promise.  See  Breach  of  Promise  of  Mar- 
riage. 

To  actions  upon  bonds.     See  Bonds. 

To  actions  by  and  against  carriers.     See  CARRIERS. 

To  summary  proceedings  against  attorney  by  client,  112. 

To  proceedings  to  settle  boundary  disputes,  675. 

Defect  of  parties  as  apparent  error  sustaining  bills  of  review,  576. 

PARTNERS. 

Description  in  writ  of  attachment,  42. 

Bonds  where  attachment  is  sued  out  in  behalf  of  firm,  34,  35. 

PAYMENT. 

Allegation  of  nonpayment  in  action  on  bond,  647. 
Plea  of,  in  action  upon  bond,  665. 

PEACE. 

See  Bills  of  Peace  ;  Breach  of  Peace. 

PENALTIES. 

Actions  against  carriers  for  penalties  on  account  of  illegal  charges.  See 
Carriers. 

PERFORMANCE. 

See  Specific  Performance. 

Allegations  of  performance  in  action  to  enforce  award.     See   Awards. 
Plea  of  performance  to  action  on  arbitration  bond,  141. 
Conditions  of  performance  in  actions  upon  bonds,  662. 
Request  for  performance  and  readiness  to  perform   promise  of  mar- 
riage, 687,  688. 

PERJURY. 

Bills  to  impeach  decree  for,  630. 

PERPETUATION  OF  TESTIMONY. 
See  Bills  de  Bene  Esse. 
See  also  cross-reference,  633. 

PETITION. 

To  establish  exceptions.     See  Bills  of  Exceptions. 
Distinction  between  bill  and  petition,  336. 

PLEADINGS. 

Amplification  by  bills  of  particulars.     See  Bills  of  PARTICULARS. 

PLEAS. 

To  actions  on  award.     See  Awards. 

Pleading  award  as  defense  to  action  at  law.     See  Awards. 

In  actions  for  breach  of  promise  of  marriage.     See   Breach  of  Promise 

of  Marriage. 
In  actions  by  and  against  carriers.     See  Carriers. 
To  bill  to  carry  decree  into  execution,  606. 
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PLEAS. 

In  actions  upon  bonds,  662. 

Several  pleas  in  actions  upon  bonds,  G68. 

POCKET  PICKING. 

Indictment  for  attempt  to  pick  pockets,  100. 

POINTS  AND  AUTHORITIES. 
See  Briefs. 

POSITIVENESS. 

Charges  upon  information  and  belief  in  bills  in  equity,  363. 

PRAYERS. 

Prayer  for  relief  as  part  of  bill  in  equity.     See  BiLLS  IN  EQUITY. 
Prayer  in  bills  of  review,  593. 

PREFERENCE  CALENDARS. 

See  Calendars  and  Trial  Dockets. 

PRELIMINARY  EXAMINATIONS. 

In  bastardy  cases.     See  Bastardy. 

PRINCIPAL  AND  AGENT. 

Actions  by  and  against  carriers.     See  Carriers. 
PRINCIPAL  AND  SURETY. 

Attachmetit  bonds.      See  ATTACHMENT. 

Bail  bonds.     See  Bail  in  Civil  Cases  ;  Bail  and  Recognizance  in 
Criminal  Cases. 

PRINTING. 

Printing  case  on  appeal.     See  Case  Made  on  Appeal. 

Printing  briefs.     See  Briefs. 
PROBABLE  CAUSE. 

See  Certificate  of  Doubt. 
PROCESS. 

See  Attachment. 

Process  on  bills  of  review.     See  BiLLS  OF  Review. 

Prayer  for  process  as  part  of  bill  in  equity,  351. 

PROFERT. 

Declaring  on  award,  136. 

PROOF. 

Restricted  by  bills  of  particulars.     See  BiLLS  OF  PARTICULARS. 

PUBLICATION. 

Publication  of  awards,  126. 

Notice  by  publication  in  bastardy  cases    295. 

QUESTIONS  OF  LAW. 

Certifying  questions  of  law  to  higher  court.     See  CERTIFIED  Cases. 

QUESTIONS  OF  LAW  ANi)  FACT. 

In  proceedings  to  establish  boundaries,  676. 

QUIA  TIMET. 

See  Bills  Quia  Timet. 

QUIETING  TITLE. 

See  cross-reference,  633. 
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gUI  TAM  ACTIONS. 

Bill  of  particulars  in,  554. 

RAILROADS. 

Breaking  into  railroad  cars.     See  BURGLARY. 

RAPE. 

Indictment  for  attempt  to  commit  rape.     See  ATTEMPTS. 
Burglary  with  intent  to  commit  rape,  781. 

REAL  ACTIONS. 

Bills  of  particulars  in  real  actions,  549. 

REAL  ESTATE. 

Attachment  of  real  estate.     See  Attachment. 
Specific  performance  of  awards  concerning  land,  152. 

RECEIVERS. 

Right  to  move  to  dissolve  attachment.     See  Attachment. 

RECEIVING  STOLEN  GOODS. 

Joinder  with  the  crime  of  burglary.     See  Burglary. 

RECITALS. 

In  -writ  of  attachment.     See  Attachment. 

RECOGNIZANCE. 

See  Bail  and  Recognizance  in  Criminal  Cases. 
Recognizance  in  bastardy  cases.     See  Bastardy. 

RECORD. 

See  Case  Made  on  Appeal. 

Bill  of  exceptions  as  record  on  appeal.     See  Bills  of  Exceptions. 

Certifying  cases  and  questions  to  higher  court.     See  Certified  Cases. 

Reference  to  record  in  briefs.     See  Briefs. 

Affidavit  in  attachment  part  of  record,  5. 

REFEREES. 

Bill  of  exceptions  ;   cases  tried  before  referee,  382. 

REHEARING. 

Petition  for  rehearing  as  bill  of  review,  571. 

RELEASE. 

Defenses  in  bastardy  cases,  298,  299. 

RELIEF. 

Prayer  for  relief  as  part  of  bill  in  equity.     See  Bills  in  Equity. 

REMEDY  AT  LAW. 

See  Bills  to  Impeach  Decrees  and  Judgments. 

REMOVAL  OF  CAUSES. 

Where  one  party  a  national  bank,  263. 

REPLEVIN. 

Bills  of  particulars  in  actions  of  replevin,  548. 

REPLICATION. 

In  actions  against  car.-iers.     See  Carriers. 
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REPLY  BRIEFS. 
See  Briefs 

RESTITUTION. 

Upon  sustaining  bill  of  review,  596. 

RETURNS. 

Justices'  returns  in  bastardy  cases.     See  BASTARDY. 
Return  on  writ  in  attachment.     See  Attachment. 

REVERSAL. 

Effect  on  purchaser  of  reversal  upon  bill  of  review,  597. 

REVIEW. 

See  Appeals  ;   Bills  of  Review. 
In  bastardy  cases.     See  Bastardy. 

REVIVOR. 

Bill  of  review  as  bill  of  revivor,  593. 

Bill  to  enforce  decree  as  bill  of  revivor,  602 

ROBBERY. 

Joinder  in  indictment  lor  burglary,  796. 

RULES  OF  COURT. 

See  Calendars  and  Trial  Dockets. 

SEAL. 

See  Bills  of  Exceptions  ;  Case  Made  on  Appeal. 
Attachment  bonds  required  to  be  sealed,  31. 
Seal  to  writ  of  attachment,  39. 

SECURITY. 

See  Principal  and  Surety. 

Securit}'  on  filing  bill  of  review,  591. 

SECURITY   FOR   APPEARANCE. 

In  bastardy  cases.     See  Bastardy. 

SEDUCTION. 

Relation  to  action  for  breach  of  promise  of  marriage.     See  Breach  of 

Promise  of  Marriage. 
Bill  of  particulars  in  actions  for  seduction,  554. 

SEQUESTRATION. 

Sequestration  of  choses  in  action  by  bill  to  enforce  decree,  602. 

SERVICE. 

Service  of  bills  of  exceptions.     See  Bills  OF  Exceptions. 

Service  of  briefs.     See  Briefs. 

Service  of  case.     See  Case  Made  on  Appeal. 

SET-OFF. 

Bill  of  particulars  as  to  set-off.    See  Bills  of  Particulars. 
Plea  to  action  of  debt  on  arbitration  bond,  142. 

SETTLED  CASE. 

See  Case  Made  on  Appeal. 

SETTLEMENTS. 

Settlement  of  bills  of  exceptions.     See  BiLLS  OF  Exceptions. 
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SCIRE   FACIAS. 

Remedy  on  recognizance,  239. 

Upon  judgment  in  action  upon  bond,  671. 

SHERIFF. 

Sheriff's  duties  and  liabilities  in  matters  of  bail.     See  Bail. 
Short-cause  calendar.     See  CALENDARS  AND  Trial  Dockets. 

SIGNATURES. 

Signature  of  counsel  to  bills  in  equity.     See  Bills  in  Equity. 
To  bills  of  exceptions.     See  Bills  of  Exceptions. 
To  case  on  appeal.     See  Case  Made  on  Appeal. 
Signature  of  counsel  to  briefs,  719. 

SKELETON    BILL. 

See  Bill  of  Exceptions. 

SLANDER. 

See  Libel  and  Slander. 

SOLICITING   TO   CRIME. 
See  Attempts. 

SPECIAL    PLEA. 

In  actions  against  carriers,  856. 

SPECIFIC    PERFORMANCE. 

Actions  to  enforce  specific  performance  of  awards.     See  AWARDS. 
Principle  on  which  specific  performance  granted,  152. 
Bills  of  particulars  in  actions  for,  549. 

STATEMENT   OF   FACTS. 

Remedy  substituted  for  bill  of  exceptions,  384. 

STATUTE   OF   LIMITATIONS. 

Pleading  statute  in  action  on  award,  138. 

Pleading  as  defense  in  action  for  breach  of  promise  of  marriage,  693. 

STAY  OF  PROCEEDINGS. 

Proceedings  against  bail.     See  Bail  IN  Civil  Cases. 

Staying  execution  on   certificate  or  probable  cause.     See    Certificate 

OF  Doubt. 
Bill  of  exceptions  as,  516. 

STENOGRAPHER'S  NOTES. 

See  Bills  of  Exceptions. 

STIPULATIONS. 

Stipulating  record  on  appeal,  884,  885. 

STOCK  AND  STOCKHOLDERS. 

Actions  against  banks;  stockholders  as  parties,  254. 

Indictment  of  bank  president  for  fraudulent  purchase  of  stock,  259. 

STRIKING  OUT. 

Striking  out  pleadings  for  bill  to  furnish  bill  of  particulars.     See  Bills 
of  Particulars. 

SUBMISSION. 

See  Awards. 
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SUMMARY  PROCEEDINGS. 

Summary  proceedings  against  attorneys.     See  ATTORNEYS. 
Summary  proceedings  on  bonds,  637,  638. 
Settling  questions  of  disputed  boundaries,  673. 

SUPPLEMENTAL   BILL. 

May  be  added  to  bill  of  review,  593. 
Bill  in  the  nature  of  bill  of  review,  598. 

SUPPLEMENTAL   COMPLAINT. 
In  bastardy  cases,  296. 

SURETIES   OF  THE  PEACE. 
See  Breach  of  Peace. 

SURPLUSAGE. 

In  attachment  affidavit,  11. 
In  attachment  bond,  31 

SURPRISE. 

See  Bills  to  Impeach  Decrees  and  Judgments. 

Bills  of  particulars  to  prevent  surprise.     See  Bills  OF  PARTICULARS. 

SURVIVAL  OF  ACTIONS. 

Action  for  breach  of  promise  of  marriage,  685. 

TENDER. 

Plea  of,  in  action  upon  bond,  666. 

TESTIMONY. 

Taking  testimony.     See  Bills  de  Bene  Esse. 

TIME. 

Averments  of  time  in  indictments  for  burglary.     See  BURGLARY. 
Time  to  prepare  and  settle  case.     See  Case  Made  on  Appeal. 

TIME  TO    PLEAD. 

Effect  of  failure  to  furnish  bill  of  particulars.     See  Bills  of  Particu- 
lars. 

TORTS. 

Bills  of  particulars  in  actions  for  torts.     See  Bills  of  Particulars. 

TOWNS. 

Prosecutions  by  town  authorities  for  bastardy.     See  Bastardy. 

TRESPASS. 

Action  to  enforce  award.     See  Awards. 
Requirement  of  bail  in  action  for,  161. 
Bill  of  particulars  in  actions  of  trespass,  554. 
To  settle  question  of  boundaries,  672. 

TRESPASS  ON  THE  CASE. 

Action  to  enforce  award.     See  Awards. 

TRIAL. 

Order  for  trying  cause.     See  CALENDARS  AND  TRIAL  DOCKETS. 
Trial  of  bastardy  cases.     Term  of  court,  295. 
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TRIAL  DOCKETS. 

See  Calendars  and  Triai,  Dockets. 

TROVER. 

Action  to  enforce  award.     See  AWARDS 

TROVER  AND  CONVERSION. 

Requirement  of  bail  in  action  for,  i6i. 

TRUSTEES. 

Action  on  bond  executed  to  trustees,  640. 

TRUSTS. 

Suit  by  trustee  created  by  bank,  253. 

TYPEWRITING. 

Typewritten  briefs,  712. 

UNDERTAKING. 

Undertaking  in  attachment  proceedings.     See  ATTACHMENT. 

UNITED  STATES  COURTS. 

Jurisdiction  of  national  bank  causes.     See  Banks  and  BANKING. 
Practice  of  certifying  cases  and  questions  to  higher  court.     See  Certi- 
fied Cases. 
Diverse  citizenship  of  parties  to  bills  of  review,  574. 
Cognizance  of  bills  quia  timet,  600. 
Bills  in,  to  impeach  decrees  and  judgments,  624,  625. 

USURY. 

Offers  in  bills  seeking  relief  against  usury,  369. 

VACATION. 

Filing  bills  of  exceptions  in  vacation,  485,  486. 

VARIANCE. 

Variance  between  affidavit  for  attachment  and  other  papers,  27,  28. 

Officer's  return  on  writ  of  attachment,  63. 

Variance  between  bill  of  particulars  and  pleading,  543. 

VENUE. 

Place  of  institution  of  bastardy  proceedings,  272. 

VERDICT. 

In  bastardy  cases,  304. 

Equitable  supervision  of,  616. 

In  prosecutions  for  breach  of  peace,  682. 

In  action  for  breach  of  promise  of  marriage,  694. 

VERIFICATION. 

Of  bills  of  particulars.     See  Bills  of  PARTICULARS. 
Verification  of  plea  in  action  on  arbitration  bond,  140. 
AflSdavit  to  bill  in  equity.     See  cross-reference,  371. 

WAIVER. 

In  relation  to  case  on  appeal.     See  Case  Made  on  Appeal. 
Waiver  of   errors  and  defects  as  to  calendars.     See  CALENDARS  AND 
Trial  Dockets. 
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WAIVER. 

Agreement  to  waive  award  ;  plea  of,  to  action  on  bond,  146. 
"Waiver  of  right  to  hold  to  bail,  164. 

"Waiver  of  preliminary  eicaminations  in  bastardy  cases,  281. 
Waiver  of  objection  of  inconsistency  in  bills  in  equity,  366. 
Bill  of  exception  as  waiver  of  motion  for  new  trial,  516. 
Waiver  of  points  not  discussed  in  briefs,  717,  718. 

WARRANTS. 

Warrants  in  bastardy  cases.     See  BASTARDY. 

WEAPONS. 

See  Carrying  Weapons. 

WITNESSES. 

Bribery  of  witnesses.     See  Bribery. 

Taking  testimony  de  bene  esse.     See  BiLLS  DE  BenE  EssE. 

WORDS   AND    PHRASES. 
"  Necessarily,"  803. 

WRITS. 

Writ  of  attachment.     See  Attachment. 

Writ  of  audita  querela.     See  Audita  Querela. 

WRITTEN    INSTRUMENTS. 

Stating  written  instruments  in  bills  in  equity,  362. 
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